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ANNEXES

(Note. — For the contents of these annexes, see Index to documents of the
Second Committee, p. ix of this volume.)



ARTICLES 26 TO 48 AND 61 TO 65 OF THE DRAFT OF THE
INTERNATIONAL LAW COMMISSION (A/3159)

Part 11
HIGH SEAS

SECTION 1. GENERAL REGIME

DEFINITION OF THE HIGH SEAS
Article 26

1. The term “ high seas ” means all parts of the sea that
are not included in the territorial sea, as contemplated by
part I, or in the internal waters of a State.

2. Waters within the baseline of the territorial sea are
considered “internal waters .

FREEDOM OF THE HIGH SEAS
Article 27

The high seas being open to all nations, no State may
validly purport to subject any part of them to its sove-
reignty. Freedom of the high seas comprises, inter alia:

(1) Freedom of navigation ;

(2) Freedom of fishing ;

(3) Freedom to lay submarine cables and pipelines ;

(4) Freedom to fly over the high seas.

SuB-SECTION A. NAVIGATION

THE RIGHT OF NAVIGATION
Article 28

Every State has the right to sail ships under its flag on
the high seas.

NATIONALITY OF SHIPS
Article 29

1. Each State shall fix the conditions for the grant of its
nationality to ships, for the registration of ships in its ter-
ritory, and for the right to fly its flag. Ships have the
nationality of the State whose flag they are entitled to fly.
Nevertheless, for purposes of recognition of the national
character of the ship by other States, there must exist a
genuine link between the State and the ship.

2. A merchant ship’s right to fly the flag of a State is evi-
denced by documents issued by the authorities of the State
of the flag.

STATUS OF SHIPS
Article 30

Ships shall sail under the flag of one State only and,
save in exceptional cases expressly provided for in inter-
national treaties or in these articles, shall be subject to its
exclusive jurisdiction on the high seas. A ship may not
change its flag during a voyage or while in a port of call,
save in the case of a real transfer of ownership or change
of registry.

SHIPS SAILING UNDER TWO FLAGS
Article 31

A ship which sails under the flags of two or more
States, using them according to convenience, may not claim
any of the nationalities in question with respect to any
other State, and may be assimilaled to a ship without
nationality.

IMMUNITY OF WARSHIPS
Article 32

1. Warships on the high seas have complete immunity
from the jurisdiction of any State other than the flag State.

2. For the purposes of these articles, the term ‘“ warship ”
means a ship belonging to the naval forces of a State and
bearing the external marks distinguishing warships of its
nationality, under the command of an officer duly com-
missioned by the government and whose name appears in
the Navy List, and manned by a crew who are under
regular naval discipline.

IMMUNITY OF OTHER GOVERNMENT SHIPS
Article 33

For all purposes connected with the exercise of powers
on the high seas by States other than the flag State, ships
owned or operated by a State and used only on govern-
ment service, whether commercial or non.commercial,
shall be assimilated to and shall have the same immunity
as warships.

SAFETY OF NAVIGATION

Article 34

1. Every State is required to issue for ships under its
jurisdiction regulations to ensure safety at sea with regard,
inter alia, to:

(a) The use of signals, the maintenance of communica-
tions and the prevention of collisions ;

(b) The crew, which must be adequate to the needs of
the ship and enjoy reasonable labour conditions ;

(¢) The construction, equipment and seaworthiness of
the ship.

2. In issuing such regulations, each State is required to ob-
serve internationally accepted standards. It shall take the
necessary measures to secure observance of the regulations.

PENAL JURISDICTION IN MATTERS
OF COLLISION

Article 35

1. In the event of a collision or of any other incident of
navigation concerning a ship on the high seas involving
the penal or disciplinary responsibility of the master or of
any other person in the service of the ship, no penal or
disciplinary proceedings may be instituted against such
persons except before the judicial or administrative autho-
rities either of the flag State or of the State of which the
accused person is a national.

2. No arrest or detention of the ship, even as a measure

of investigation, shall be ordered by any authorities other
than those of the flag State.
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DUTY TO RENDER ASSISTANCE
Article 36

Every State shall require the master of a ship sailing un-
der its flag, in so far as he can do so without serious
danger to the ship, the crew or the passengers,

(@) To render assistance to any person found at sea in
danger of being lost;

(b) To proceed with all speed to the rescue of persons
in distress if informed of their need of assistance, in so far
as such action may reasonably be expected of him ;

(c) After a collision, to render assistance to the other
ship, her crew and her passengers and, where possible, to
inform the other ship of the name of his own ship, her port
of registry and the nearest port at which she will call.

SLAVE TRADE
Article 37

Every State shall adopt effective measures to prevent
and punish the transport of slaves in ships authorized to
fly its colours, and to prevent the unlawful use of its flag
for that purpose. Any slave taking refuge on board any
ship, whatever its colours, shall ipso facto be free.

PIRACY
Article 38

All States shall co-operate to the fullest possible extent
in the repression of piracy on the high seas or in any
other place outside the jurisdiction of any State.

Article 39

Piracy consists in any of the following acts :

(1) Any illegal acts of violence, detention or any act of
depredation, committed for private ends by the crew or
the passengers of a private ship or a private aircraft, and
directed :

(z) On the high seas, against another ship or against
persons or property on board such a ship;

(b) Against a ship, persons or property in a place out-
side the jurisdiction of any State ;

(2) Any act of voluntary participation in the operation
of a ship or of an aircraft with knowledge of facts making
it a pirate ship or aircraft;

(3) Any act of incitement or of intentional facilitation of
an act described in sub-paragraph 1 or sub-paragraph 2
of this article.

Article 40

The acts of piracy, as defined in article 39, committed
by a government ship or a government aircraft whose crew
has mutinied and taken control of the ship or aircraft are
assimilated to acts committed by a private vessel.

Article 41

A ship or aircraft is considered a pirate ship or air-
craft if it is intended Dby the persons in dominant control
to be used for the purpose of committing one of the acts
referred to in article 39. The same applies if the ship or
aircraft has been used to commit any such act, so long as it
remains under the control of the persons guilty of that act.

Article 42

A ship or aircraft may retain its national character al-
though it has become a pirate ship or aircraft. The re-

tention or loss of national character is determined by the
law of the State from which the national character was
originally derived.

Article 43

On the high seas, or in any other place outside the
jurisdiction of any State, every State may seize a pirate ship
or aircraft, or a ship taken by piracy and under the con-
trol of pirates, and arrest the persons and seize the pro-
perty on board. The courts of the State which carried out
the seizure may decide upon the penalties to be imposed,
and may also determine the action to be taken with regard
to the ships, aircraft or property, subject to the rights of
third parties acting in good faith.

Article 44

Where the seizure of a ship or aircraft on suspicion of
piracy has been effected without adequate grounds, the
State making the seizure shall be liable to the State the
nationality of which is possessed by the ship or aircraft,
for any loss or damage caused by the seizure.

Article 45

A seizure on account of piracy may only be carried out
by warships or military aircraft.

RIGHT OF VISIT
Article 46

1. Except where acts of interference derive from powers
conferred by treaty, a warship which encounters a foreign
merchant ship on the high seas is not justified in boarding
her unless there is reasonable ground for suspecting :

(@) That the ship is engaged in piracy; or
(b) That while in the maritime zones treated as suspect

in the international conventions for the abolition of the
slave trade, the ship is engaged in that trade ; or

(c) That, though flying a foreign flag or refusing to
show its flag, the ship is, in reality, of the same nationality
as the warship.

2. In the cases provided for in sub-paragraphs (a), () and
(c) above, the warship may proceed to verify the ship’s
title to fly its flag. To this end, it may send a boat under
the command of an officer to the suspected ship. If sus-
picion remains after the documents have been checked, it
may proceed to a further examination on board the ship,
which must be carried out with all possible consideration.

3. If the suspicions prove to be unfounded, and provided
that the ship boarded has not committed any act justify-
ing them, it shall be compensated for any loss or damage
that may have been sustained.

RIGHT OF HOT PURSUIT
Article 47

1. The hot pursuit of a foreign ship may be undertaken
when the competent authorities of the coastal State have
good reason to believe that the ship has violated the laws
and regulations of that State. Such pursuit must be com-
menced when the foreign ship is within the internal waters
or the territorial sea of the pursuing State, and may only
be continued outside the territorial sea if the pursuit has
not been interrupted. It is not necessary that, at the time
when the foreign ship within the territorial sea receives the
order to stop, the ship giving the order should likewise be
within the territorial sea. If the foreign ship is within a
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contiguous zone, as defined in article 66, the pursuit may
only be undertaken if there has been a violation of the
rights for the protection of which the zone was established.

2. The right of hot pursuit ceases as soon as the ship
pursued enters the territorial sea of its own country or of
a third State.

3. Hot pursuit is not deemed to have begun unless the pur-
suing ship has satisfied itself by bearings, sextant angles
or other like means, that the ship pursued or one of its
boats is within the limits of the territorial sea or, as the
case may be, within the contiguous zone. The pursuit may
only be commenced after a visual or auditory signal to
stop has been given at a distance which enables it to be
seen or heard by the foreign ship.

4. The, right of hot pursuit may be exercised only by
warships or military aircraft, or other ships or aircraft on
government service specially authorized to that effect.

5. Where hot pursuit is effected by an aircraft :

(a) The provisions of paragraphs 1 to 3 of the present
article shall apply mutatis mutandis ;

(b) The aircraft giving the order to stop must itself ac-
tively pursue the ship until a ship of the coastal State,
summoned by the aircraft, arrives to take over the pursuit,
unless the aircraft is itself able to arrest the ship. It does
not suffice to justify an arrest on the high seas that the
ship was merely sighted by the aircraft as an offender or
suspected offender, if it was not both ordered to stop and
pursued by the aircraft itself.

6. The release of a ship arrested within the jurisdiction
of a State and escorted to a port of that State for the
purposes of an inquiry before the competent authorities
may not be claimed solely on the ground that the ship,
in the course of its voyage, was escorted across a portion
of the high seas, if the circumstances rendered this
necessary.

POLLUTION OF THE HIGH SEAS
Article 48

1. Every State shall draw up regulations to prevent pol-
lution of the seas by the discharge of oil from ships or
pipelines or resulting from the exploitation of the seabed
and its subsoil, taking account of existing treaty provisions
on the subject.

2. Every State shall draw up regulations to prevent pol-
lution of the seas from the dumping of radioactive waste.
3. All States shall co-operate in drawing up regulations
with a view to the prevention of pollution of the seas or
air space above, resulting from experiments or activities
with radioactive materials or other harmful agents.

SuB-SEcTION C. SUBMARINE CABLES AND PIPELINES
Article 61

1. All States shall be entitled to lay telegraph, telephone
or high-voltage power cables and pipelines on the bed of the
high seas.

2. Subject to its right to take reasonable measures for the
exploration of the continental shelf and the exploitation of
its natural resources, the coastal State may not impede
the laying or maintenance of such cables or pipelines.

Article 62

Every State shall take the necessary legislative measures
to provide that the breaking or injury of a submarine cable
beneath the high seas done wilfully or through culpable
negligence, in such a manner as to be liable to interrupt or
obstruct telegraphic or telephonic communications, and
similarly the breaking or injury of a submarine high-voltage
power cable or pipeline, shall be a punishable offence. This
provision shall not apply to any break or injury caused by
persons who acted merely with the legitimate object of
saving their lives or their ships, after having taken all
necessary precautions to avoid such break or injury.

Article 63

Every State shall take the necessary legislative measures
to provide that, if persons subject to its jurisdiction who
are the owners of a cable or pipeline beneath the high seas,
in laying or repairing that cable or pipeline, cause a break
in or injury to another cable or pipeline, they shall bear
the cost.

Article 64

Every State shall regulate trawling so as to ensure that
all the fishing gear used shall be so constructed and main-
tained as to reduce to the minimum any danger of fouling
submarine cables or pipelines.

Article 65

Every State shall take the necessary legislative measures
to ensure that the owners of ships who can prove that they
have sacrificed an anchor, a net or any other fishing gear,
in order to avoid injuring a submarine cable or pipeline
shall be indemnified by the owner of the cable or pipeline,
provided that the owner of the ship has taken all reason-
able precautionary measures beforehand.

DOCUMENT A/CONF.13/C.2/L.3

Mexico: proposal

[Original text : Spanish]
[12 March 1958]

Article 27

Insert the following between the words “ high seas” and * comprises ”:

“is exercised under the conditions laid down by these articles and by the other

rules of international law. It ™.





