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INTRODUCTION

The Second United Nations Conference on the Law of the Sea, at its eighth
plenary meeting, held on 21 April 1960, adopted on the proposal of the repre-
sentative of Mexico a resolution by which it recommended to the General
Assembly of the United Nations that it approve the necessary budget appropria-
tions for the publication, In the original in a trilingual record, of the complete
text of the statements made at the Conference.

At the fifteenth session of the General Assembly, the Fifth Committee de-
cided to recommend to the General Assembly that the verbatim records of the
Second United Nations Conference on the Law of the Sea in the original in a
trilingual record, be produced in printed form. The General Assembly, in adopt-

- ing the 1961 budget of the Organization, approved this recommendation.

The present volume contains the verbatim records of the statements made
in the Committee of the Whole at the Second Conference of the Law of the Sea
regarding the main Item on the agenda of the Conference, namely, the question
of the breadth of the territorial sea and fishery limits. Statements delivered in
either of the three working languages of the Conference, namely English, French
and Spanish, are reproduced in the original; statements made in Russian have
been translated Into French.

The volume supplements the summary records of the proceedings of the
Conference, which have already been published in printed form (A/CONF.19/8;
United Nations publication, Sales No.: 60.V.6).





INTRODUCTION

La deuxiwme Conference des Nations Unies sur Is droit de la mor, A sa
huitibme s~ance pl~nibre, Is 21 avril 1960, a adopt6, sur proposition du repr-
sentant du Mexique, une rfsolution par laquello ele recommandait A l'Assembl6e
gdnrale des Nations Unie d'ouvrir les crEdits budgtaires voulus pour la
publication, en langue originals dans un recusil trilingue, du texts intEgral des
dclarations fates ft Is Conf6rence.

Lora de la quinzibme session do I'Assembl6e g6n6rale, la Cinquibme Com-
mission a d6cidE do recomnmander h l'Assemblde g~nfrale la publication, sons
forme imprim6e, du texte integral trilingue des dMbats do la deuxibme ConfE-
rence des Nations Unies sur Io droit de Ia mar. Lorsqutelle a adoptd le budget
de 1961 de l'Organisation, 1'Assemblde g~n-rale a approuvE cette recom-
mandation.

Le present volume contient le texts intEgral des d6Eclarations faites D. la
Commission pl6nitre de la deuxibme Conf6rence nor ledroit de lamor, touchant
le point principal de lordre du jour de la ConfErence, savoir la question de la
largeur de Is mr territoriale et celle des limites des zones de pche. Los
d6clarations fakes dane lune des trois langues do travail de la Confdrence
(anglais, ospagnol et frangais) sont reproduites dane la langue originale; les
d~clarations faites en russe ont OtE traduites on frangais.

Le prEsent volume complbte Is recueil des comptes rndus analytiques de
ia Conf6rence, qui a d6jf EtA publiE sons forme imprime (A/CONF.19/8; publi-
cation des Nations:Unies, num6ro do vents: 60.V.6).





IHTRODUCCION

La Segunda Conferencla de- Ias- NeCaones Unidas sobre el Derecho del Mar,
en an octava sesi6n plenarla, pelebradael 21 do abril de 1960, aprob6 a pro-
puesta del representante de M&xdoo uba resoluc6n en la4u so recomendaba
a la Asamblea General de las Naclopes Unidas quo, en an decimoquito perfodo
de sesiones, aprobase las partidas presupuestarias necesarias pars publicar
en edicl6n trilingle el texto completo, en an versi6n original, de las dealara-
clones hechas en la Segunda Conferencla.

En el deimoquinto perfodo de sesiones de la Asamblea General, la Quinta
Comisi6n resolvl6 recomendar a la Asamblea General quo se publicaran en
forma impresa las atas taqulgrlfipas de los debates d6 la Segunda Conferencia
de las Naciones Unidas sobre el Derecho del Mar, en edlci6n trilingue. La
Asamblea General, al adoptar el presupuesto de la Organizaci6n part 1951,
aprob6 dicha recomendaci6n.

El presents volumen contlene 1a vorsionos taquigrfficas do las declara-
clones que se hicleran en la Comisl6n Plenarla de Ia Segunda Conferencia sobre
el Derecho del Mar acercadeltemaprinelpalde su programa, a saber el examen
de las cuestionesde laaacburadelmarterritorial y de los Ifinites de las pesque.-
rfas. Las declaraciones hechas en los tres idlomas de trabajo do la Conferencla,
es decir, el espafiol, el franc6syelIngl6s, se reproducen en su versi6n original;
las declaraclones bechas en rusa so han vertido al franc6s.

Este volumen complementa las actas resumidas de las sesiones de la
Conferencla, ya publlcadas en forma Impresa (A/CONF.19/8; publlcaolbn de las
Naciones Unidas, No. do venta: 60.V.6).





STA!TEMEN-TS MADE IN THE GENERAL DEBATE IN THE
COMMITTEE OF THE WHOLE

First Meetizig

Monday, 21 March 1960, at n1 a.m.

Mr. SHUKAIRY (Saudi Arabia): Our committee room was really a
concentration camp, and we are gratified that, through the collaboration o the
United States and the Soviet Union delegations, our liberty has been ensured.
Here we can speak and even breathe properly and easily.

Mr. Chairman, it so happens, and it is a happy coincidence, that it falls
to me to be the first privileged to extend to you my heartfelt congratulations
on your election as Chairman of this Committee of the Whole. We have known you
to be one of the able and outstanding figures of the United Nations, remarkably
distinguished for your impartiality, resourcefulness and devotion. Difficult as
our problem may be, we can, find in your skilful chairmanship abundant guidance
for us to smooth our wayi, but no matter what the outcome may be one thing will
no doubt be a success. It is your tactful leadership, which brings to this
Conference all the noble traditions, not only of your country but of the Latin
American States, whose contributions to international law and .justice are a
source of permanent and universal peace and justice.'

We are assembled again in the United Nations Conference on the Law of the
Sea, and it is my pleasant duty, first and foremost, to convey to this
distinguished gathering of jurists and diplomats the greetings of our Government
and our people. It is cur ardent hope that at this stage of our journey on the
Law of the Sea, our passage may be innocent, our navigation secure and our landing
safe. We trust that our work will be a success, and to this end we pledge our
support from our heart of hearts.

At the outset, I should like to put on record a word of caution. In spite
of all appearances, the point I am raising is not formal. Neither is it marginal.
It is cardinal, down to the core, and central down to th last atom. It is a
point of substance. At a conference of law, held under United Nations auspices,
the point I have in mind should not escape our attention, nor should its
relevance or bearing be discarded with a light heart.

This Conference of ours has been designated as the Second United Nations
Conference on the Law of the Sea. For y part, I have avoided this designation
in n introductory words. This I have perpetrated, as the legal dictum under
English traditional system runs, not merely by omission but, rather, by commission.

It is conceded that for purposes of special designation and easy reference,
and for the systematic enumeration of our records, it is admissible to speak of
this Conference as'the Second United Nations Conference on the Law of the Sea. But
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:M fairness to the law of the sea itself, and to the vital national and
international interests we have come to tackle, ours is not the Second Conference.

*In essence, it is a continuation of the Conference that was held in Geneva in
1958." We are back again to the Conference. It is one and the same, reconvened,
resumed and continued.

.1 trust that this point is not taken as pointless - as much ado about
nothing. On the contrary it is no ado at all, and has everything in it. In our
seafaring endeavour, it stands as a lighthouse pointing out our present station
and otr final destination. And for a gathering of distinguished jurists and
talented diplomats, as ours is, this point merits careful consideration and
profound reflection.

The significance of the point, however, is not academic; nor does it stem
- from a quarrel over phraseology or terminology. It is very much over and -above

that. It is the oneness of our work, and indeed our only assignment. When I
press the point of one and the same conference, I do not mean to be drastic or
dogmatic.- I simply mean to say that we are back again to.our work - the very
sanie work, and I dare sa the unfinished work. I stress "unfinished", because,
honestly and sincerelt,, the work we have done so far is unfinished and will
reaaLin-nfinished for ever and ever unless and until we make every possible
effort to bring the present session to success - real success.

In the spring of 1958 we were able to prepare four conventions dealing with,
first the Territorial Sea and the Contiguous Zone; l4 second, the High Seds;
thi Fihing and Conservation of the Living Resources of the High Seas; 3/
fourth, the Continental Shelf. i/ Also, we adopted an Optional Protocol 5/ for
the Compulsory jurisdiction of the International Court of Justice in certain
disputes arising out of those conventions.

This result has been received with appreciation by the General Assembly of
,he United Nations, and in its resolution 1307 (XIfI).the Assemby has referred
to that achievement as "an historic contribution to the codification and
progressive development of international law". No doubt this is a well-deserved
tribute. Yet, without minimizing the work so far done, it must be admitted that
what remains und6ne is the major part of the whole undertaking. The breadth of
the territorial sea and the fishery limits stand today unsettled. These are no
'little itpms. It is true, we have prepared a number of conventions heavily
:Loaded with numerous and various articles. But work, and international work in
particular, is' nbt to be measured by its volume and its weight. Cur work on

Official Records of the United Nations Conference on the Law of-the Sea,

- Vol. II, Amnexes, document A/CONF.13/L.52.
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the Law of the Sea is not one of cargo and freight, so to speak. It mst be
measured by its final impact and by its general effect. With this criterion in
mind, we can safely say thht the law of the sea can only be regulated once the
territorial sea is settled - successfully settled and finally settled.

We cannot, therefore, sit back in this Conference of ours happy with the
idea that we have already adopted four conventions and a protocol in respect of
the law of the sea. Without an acceptable formula for the determination of the
territorial sea, these conventions of ours will remain outside the sacred temple
of international law.

The present session of the Conference stands face to face before the bar of
history. Ours is a decisive conference that is bound to decide not only the
destiny of the territorial sea but the law of the sea in its entirety. There lies
in our deliberations a great responsibility that must be shouldered in the best
interests of international relations. It seems to us the end will be complete
success or complete failure, with no other alternative. The question admits no
half solutions or even shaky adjustments. The outcome is clear cut and decisive.
It is a law of the sea, or no law of the sea at all. If we succeed in this session,
as we hope, it will be an over-all success for the whole work, past, present and
future. Should we not, which God forbid, the work we have done, the conventions
we have adopted, would find their way to the archives of the Codification Conference
of 1930 at The Hague - a conference that was inaugurated with laurels, and passed'
away with wreaths of mourning.

It is not ny wish, at the threshold of our meeting, to bring to the
Conference a message of despair or even one of discomfort. What I wish to bring
home to our minds is the interdependence and inseparability of the law of the
sea. It is true that the law can fall into parts and divisions, and that it can
be reduced into more than one convention. But the fact, the central fact, remains
that without an acceptable instrument on the width of the territorial sea all
conventions on the law of the sea become drowned at the bottom of the sea, as
wreckage with little hope for salvage.

This is not a figurative assessment of the present situation. The General
Assembly in its resolution 899 (IX) has expressed the view that the various
matters of the law of the sea are parts of a whole and are "closely linked together
juridically as well as physically". Moreover, i* paragraph 29 of its report to the
General Assembly the International Law Commission declared that "judging from its
own experience, the Commission considers - and, the comments of Governments have

.confirmed this view - that the various sections of the law of the sea hold
together ... §.

With such a balanced opinion pronounced by the grand jurists of the United
Nations, we should know where we stand at the present stage of our work. We must
not allow ourselves to be misled by the results so far achieved. We should ndt

~/ Officiai Records of the General Assembly, Eleventh Session, Supplement No. 9
(A/3159), para. 29.



be lured or even lulled by the many conventions we have adopted in past sessions.
The General Assembly, in commending our work as "an historic contribution to
the codification and the progressive development of international law", 7/ was
I am afraid - and I say this with all due courtesy - simply placing on record a
rdutine courtesy. No doubt, there was a certain amount of success sc6red, but
the laurels were very much bigger than the achievement itself.

I say that without any apology, for it is only through candour that we can
hope to redeem our yast failures and make up for our shortcomings. As a matter
of .fact the ground we have covered was already a well established field of
international law long before we were invited by the United Nations to assemble
as a ctnference in Geneva in 1958- The Haguz Conference of 1930 stands in
testimony. As was rightly pointed out by Professor Colombos in his valuable work
on the International Law of the Sea,

, "although the Conference /f the Hague/ wds unable to reach an agreement
on the subject of territorial waters, it succeeded in preparing a Draft
Convention on 'The legal status of the territorial' sea for future-
consideration."8

In dealing with the same point, Professor Lauterpacht, in his well known book
on International Law, stated as a fact that

"with regard to territorial waters, the Conference /of the Hague7 was
unable to adopt a convention as no agreement could be reached on the
question of the extent of the territorial waters... /although7/ some
measuce of agreement was reached on such questions as the legal status
of territorial waters, ... the right of innocent passage, and the base
line etc..."1.

These facts that I have brought to light are not intended as a historic
recapitulation of the problem, but are intended as a warning to this Conference
that we are .now in almost the same position that prevailed thirty years ago.
Except -for its name, the Geneva Conference of 1960 is the Hague Conference of
1930, just standing in its shoes but, tegrettably, without even a change of model
-or fashion.

This is no sarcasm, Mr. Chairman. It is the reality in all its truism. If
we care to seek the evidence we need only compare word for word the text "we
adopted in Geneva with the text suggested at the Hague.

General Assembly Resolution 1307 (XIII) of 10 December 1958.

§/' C. John Colombos, The International Law of the Sea (London, New York,
Toronto, 1954), p. 21. For the text of the Draft Convention, see
League of Nations Publications, V. Legal, 1930.v.16 (document C. 351 (b).
M* 145 (b). 1930 v), p. 212 ff.

0Qppenheim's International. Law, Vol. I, 8th ed., edited by Lauterpacht
(London, 1955), p. 62, 63.



There is, however, one aspect to be regretted, and for this matter my remark
embraces both the breadth of the territorial sea as well as the remaining topics
of the law of the sea. I refer to our disposition vis-a-vis the work of the

International Law Commission.

After strenuous, patient labour, and on the basis of expert knowledge

furnished by the Secretary-General of the United Nations, the International Law
Commission has done the ground work for our Conference and presented to us a
draft code covering the whol& field of the International Law of the Sea, i2/
neatly prepared and ably formulated. It was a masterpiece of work that comends

itself readily for adoption, and, with slight variations here and there, it would

even invite our ratification. In a word, in our Conference of 1958 we should
have adopted in toto the main principles pronounced by the International Law
Commission.

But instead of pursuing such a worthy course, we have brushed aside thu
conclusions of the Commission on the breadth of the territorial sea.' With the
same courage we have inflicted a number of mutilations - and I use the word
"mutilations" with full intentions - in the rest of its code, those mutilations,
regrettably, which appeared and were embodied in the Conventions we have adopted.

Gloomy as it may be, .1r. Chairman, the present situation is neither
incurable nor hopeless. We still have the remedy well in hand; and the die is,
not cast. Our chance of success lies in our approach at the present session
to the question of the limit of the territorial waters. And it is only wittain
these limits that we can anchor our success in the present Conference, and
compensate for the damage caused by the past Conference.

Such an appraisal does not fall within the realm of imagination or even

exaggeration. The breadth of the territorial sea is the master key to the Law
of the Sea in its entirety, in time of peace as in time of war. I refer to war,
without reluctance or hesitancy, for it is no use denying that the war potential
and the war effort is one major factor plaguing the mind of more than one State in*
approaching this problem. Rights and duties of States, all in all, begin and
end on both fringes of the territorial sea. A bird's eye view on the field of
the Law of the Sea will no doubt reveal this absolute truth. The juridical status
of the territorial sea, the right of innocent passage, the freedom of the high
seas, the contiguous zone, the continental shelf, the right of visit, the right

of hot pursuit, the right to fish, the.right to lay submarine cables and pipe-lines.
and a host of other legal norms, rights.and duties all will become meaningless
unless and until the territrial sea is well defined in a generally accepted
formula. Agreement on this matter is in fact putting teeth into the Conventions

we have adopted. Without teeth, I am afraid, we suffer not only stomachache but
international headache.

2 bfficial Records of the General Assembly Eleventh Session, Supplement No. 9,
para. 33.



It is mainly due to the far-reachipg significance of the breadth of the
territorial sea that the General Assembly, in its resolution 1307 (XIII), has
rightly observed that

"agreement _Rn the breadth of the territorial sea and fishery limitsj would
contribute substantially to the lessening of international tensions and to
the preservation of world order and peace,".

Thus the position taken by the General Assembly on this matter is crystal
clear. In the words of the General Assembly, the problem we are to attack in
the present session can lessen or worsen international tension. It can preserve
world order and security, and can likewise preserve world disorder and insecurity.
And it is our conduct or miscondubt in this Conference which will lead us one
way or the other.-

The question then arises, how are we to tackle the problem? With what
approach? Aid where to begin?

Convened as we are under United Nations auspices, and indeed, acting as
we are under a resolution of the United Nations, it is only proper and natural
to seek guidance from the United Nations. Happily the source of guidance is
abundant. We have before us the work accomplished by the quasi legislative organ
of the United Nations. I refer to the International Law Commission. With this
fountain-head at our command, we can proceed to explore the avenues of a reasonable
agreement. I say "reasonable" because arbitrary positions based on caprice are
unmanageable in this Conference or any other conference. And if we are to stand
by caprice, if we have come with fixed positions, and if we intend to cook
another convention by ressure, or in a highly pressurized pot, we had better
from the very start disperse immediately and let the question drift anywhere.
Let it go where it may go.

But it is to avoid such a result, and I would say such a catastrophic result,
that we must, all of us, in interests of this voyage of ours, submit to the
rules of navigation and yield to our able pilot. This is the code for every
voyage, if we mean a voyage safe and secure. In this instance our pilot is the
International Law Commission; and let us see how best we are to be guided.

On the breadth of the territorial sea, it is true, the Commission did not
take a decision. There is no doubt about that. I mean a final decision. But
the commission, pronounced certain principles and conclusions which no doubt at
the same time, spell out the necessary elements that constitute the basis for
us to take the decision. Instead of setting out the limits of the territorial sea,
the International law Commission found it proper and wise to leave the matter to
be decided by the Conference. But the matter did not hang in the air. The
Commission has given our Conference ample guiding principles, if we are not to
stand impregnable to legal guidance.

So, what are those guiding principles? In the first place the Commission
declared that "international practice is not uniform as regards the delimitation
of the territorial sea". This is a finding which we cannot challenge. It is



comon knowledge, now, that State practice ranges between 3, 6, 9 and 12 miles,,
with some delimitation as far as 200 milei. But this non-uniformity is not a
novelty. It has been going on for a number of decades. Professor Lauterpacht,
a distinguished authority on Anglo-American international jurisprudenc6, came
to the conclusion that

"with regard to the breadth of the maritime belt, various opinions have
in former times been held and quite exorbitant claims have been advanced -
by different States, such as a range of sixty, or a hundred miles..." 11/

To mention a few illustrations in support of this non-uniformity, we can
refer - and I am making these references with all due respect to the States
represented here in the Conference - to Denmark's claims for fishing rights
within sixty-nine miles of the coasts of Greenland. I refer to the Russian Ukase
of September 1821, asserting jurisdiction within a hundred Italian miles from-
its coasts, and finally to the claim of the United States to assert
jurisdictional right of control over the seal fishery in respect of the Behring.Se
in its entirety.

As a matter of fact, the United States - and I say this, again,.."itb. all
due respect to the United States Government and the United States delegation -
has made a great contribution to create this state of non-uniformity of the
breadth of the territorial sea.

By the terms of the treaty of Guadalupe of 2 February 1848, 12/ - the middle
of the nineteenth century - Mexico ceded to the United States a territory lyihg
northward of a line drawn from the mouth of the Rio Grande west to the
Pacific Ocean. In his Digest of International Law, Mr. Hackworth, the legal
adviser of the Department of State of the United States, contends that

"By virtue of this treaty, the United States assumed.. .jurisdiction

.over the region thus ceded, both territorial and maritime, ... which
embraced all of the ports, harbours, bays, and inlets along the coast of
California" - and this is the important part of the quotation - "and for
a considerable though perhaps indefinite distance into the ocean,...'. .13/

This non-uniformity, hoever, is not to be found only in the precedents of
State practice. It has become a fact noted judicially, to borrow the term
obtaining under the English legal system. The British High Court of Justice
sitting as a Prize Court in 1916 in the famous Bangor case, stated:

"The limits of territoria! waters", - and here the reference is
directly to the problem we are attacking at the present session - "in
relation to national and international rights and privileges, have of
recent years been subject to much discussion." 1__/

fl/ Oppenheim's International Law, op. cit., p. 490.

12/ Martens, Nouveau Recueil Gn4ral de Traitds, tome XIV, p. 7.

2,/ Hackworth, Digest of International Law, Vol. I, p. 570.
A/f-267P-181, 8



This dictum is of far-reaching significance for when in the United Kingdom,
where the rule of three mile limit is held with a great deal of sanctity and
reverence, the British High Court of Justice - and what a supreme tribunal it
is - takes judicial notice that the matter, as far back as 1916, has been
subject to much discussion with regard to the international and national rights
within the maritime belt, we can realize that non-uniformity in respect of the
breadth of the territorial waters, was the rule of the age.

It was due, perhaps, to this chaos in this field of international law that
the Hague Conference of 1930 was held to discharge the very same undertaking
we are wrestling with at the present moment. That Conference, regrettably,
failed, but it has left for our Conference certain salient facts that should
influence our present deliberations.

First, the Conference has disclosed a wide diversity of opinion on the
limits of the territorial sea. The member States have fallen into eight
categories, namely, for 3, 4, 6, 10, 12 miles, and for 20, 30 and 60 kilometres
for those States which prefer a delimitation as the basis of kilometres.

Second, the Second Committee of the Conference - and in the shoes of that
Second Committee this Committee of the Whole is standing now - which was dealing
with the subject refrained from taking a decision on the question whether
existing international law recognizes any fixed breadth of the belt of the
territorial sea.

Third, faced with differences of opinion on this subject, the Committee
preferred, in conformity with the instructions it received from the Conference,
not to express an opinion on what ought to be regarded as the existing law,
but to concentrate' its efforts on reaching an agreement which would fix the
breadth of the territori6l sea for the future - exactly the same undertaking
we are now attempting.

This state of affairs has persisted to the present day. It lives with us
up to this moment; and if any evidence is required, we need only consult the
minutes of our meetings in 1958. And it is precisely because of this
non-uniformity that we are assembled again in this Conference.

But, happily enough, we are not left in a state of legal vacuum. The
International Law Commission has filled the vacuum, not by material prefabricated
for the occasion but by material already in the hands of the international
community.

In doing so, the Commission has enunciated two principles: first, that
"international law does not permit an extension of the territorial sea beyond
twelve miles"; L5/ and, second, that "the extension by a State of its territorial
sea to a breadth of between three and twelve miles was not characterized....

15/ Official Records of the General Assembly, Eleventh Session, Supplement No. 9
(A/3159), para. 33, Article 3.



as a breach of international law .... 16/ These are pronouncements of the
International Lawr Commission.

With this in mind, we may ask then, what is the legal import of the
conclusions of the International Law Commission on this matter. This is a,
pertinent question, the answer to which can be so decisive as to determine the
work of our Conference.

The irresistible finding of fact which underlies the conclusions of the
Commission is that the three mile limit is no more an established rule of
international law, and that a twelve mile limit is not an encroachment on the
high seas and hence not a violation of the principles of international law.

I do not propose to trace the history of the three mile rule, its genesis, its
evolution and its application. Neither do I deem it at this stage convenient
to enter into a detailed legal analysis of this problem. In the earlier session
of our Conference in 1958 I made a modest endeavour to place before the
Conference comprehensive research on this subject, based on State practice,
case law, jurisprudence and treaty precedents - mostly drawn from Anglo-American
sources. This study, falling in four main speeches, is printed now in pamphlet
form and will be distributed, I hope, within a few days.

That is why what I propose to say at this stage is that the three mile
limit may be taken but as a minimum, not as a maximum. This proposal of ours
is based not on legal fiction, or even legal literature, but on sound legal

precedent. In the leading American case, Manchester v. Massachusetts - and for
this matter I invite the keen attention of the delegation of the United States
the court said:

"We think it must be regarded as established that, as between rtntions,

the minimum" - "minimum" is the word employed by the court - "limit
of the territorial jurisdiction of- a nation over tide-waters is a marine
league from its ccast". 17/

This is the pronouncement of a distinguished American court in a well-known
case tried by it.

It is with such a judicial verdict and a host of others that the three mile
rule as a maximum has become condemnd as the "fallen idol" of Professor Gidel,
and as the "abandoned shore-batteries rule" of Professor Anzilotti, that

representing the jurisprudence of the Conference of the Latin Americans. This
latter distinguished jurist, Auzilotti, has gone even further. He stressed the
absence of any rule of international lawi on the.matter. As far back as 1917, he
proclaimed that no rule of international law has been developed to take the place
of the abandoned "shore-batteries" rule. 18/

16/ Ibid., Commentary to Article 3.

17/ 35 Lawyer's Ed. 159; 164.-

18/ Rivista di diritto internazionale, Vol. XI (1917), p. 102 ff
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These views are not mere pronouncements of scholars on international law.
They are nothing but a reflection of State practice established ever since the
middle of the nineteenth century. One illustration is sufficient to corroborate
this assertion. Out of ironic coincidence, the illustration I have in mind refers
to both the United States and Mexico, the former being an exponent and the
latter being an opp6nent of the three mile rule.

The territorial waters of Mexico and the United States have been fixed by
the Treaty of Peace, Friendship, Limits and Settlement concluded between these
two countries on 2 February 1848, at nine nautical miles. That was not all.
Both States have taken action on the strength of the treaty. This is not
remaining a dead letter; they have taken action on the treaty.

In his note of 19 August 1848, Mr. Jamps Buchanan, Secretary of State of
the United States, declared that the territorial waters extended three nautical
leagues - the reference is to leagues, not to miles - while Mexico, on the other
hand, published in the Diario Oficial of 31 August 1935, a decree fixing the
breadth of the territorial waters at nine nautical miles.

This State practice, based on a treaty between the United States and Mexico,
does not only reveal the legal situation in 1848. It must certainly point out
what the situation should be in 1960. If nine nautical miles was recognized
by the United States and Mexico as the breadth of the territorial sea in the age
of gun powder, in 1848, what should the limit be at the present time? What
should the limit be when the Snatnik and Pioneer V are now penetrating into the
interplanetary system, as the first honoured guests of the stars?

But we need not wonder about this limit. The International Law Commission
tade two findings - one 6f fact, and one of law. The first is that a twelve
mile delimitation of the territorial sea is supported by State practice; 'and
the second, that such a limit is not a breach of international law. This is the
legal position for those whos& minds are ready to surrender to the dictates
of law, If. we seek the law, then here is the last word in law pronounced by
the International Law Conission. Nothing remains but to be guided by the law -
not to classify or set aside the words of the law.

I said "guided"e, although in fact I should have said "abided". We should
have abided by the pronouncements of the International Law Commission. For I
hasten to 'submit, although I hate to say'so, that for us, as a conference of
the United Nations, there is every reason to accept in this particular case the
formulation of the International Law Commission. What are the reasons? This is
a fifteen-man Commission, composed of distinguished jurists, representing all
the main legal systems of the world - the Anglo-American, the bontinental, the
socialist East European, the Islamic and the Latin American, as well as the legal
trends in the East and in the Scandinavian countries.

With such a composition, I submit, and rightly so, that short of a flagrant
violation of the law or a serious miscarriage of justice, inherent in the work
of the Commission, we cannot by a stroke of the pen just ignore the tundamentals
that were recognized by the International Law Commission.



These fundamentals - and I submit they are basic - were not arrived at
haphazard with a lazy mind and easy labour.

First, the Commission was cognizant of all the studies undertaken by the
League of Nations in this field. Second,. it had at- its disposal all the expert
knowledge that the United Nations could provide. Finally, the Commission took
no little pain, no little patience and no little laboup in studying the problem
It was after its fourth, fifth, sixth, seventh and eJghth sessions, running for
five consecitive years - just imagine, gentlemen, five consecutive years -
deliberating, arguing, researching and hairs litting, that the Commission was
able to present to the Conference its formulation on the breadth of the
territorial sea. But how far have we been influenced, if at all, by the labours
of that honourable and highly distinguished Comissi&n?

I --

On 2T April 1958, at our concluding meetiC, we adopted a resolution which
reads:

"The Conference resolves to pay a tribute of gratitude, respect and
admiration, to tle -International Law Commission for its excellent work
in the matter of the codification and develotment of international
law, in the ford of various drafts and commentaries of great juridical
value". 19/?

I repeat, "of great juridical value". Well, gentlemen, if we are to stand
by our word that the Commission deserves a tribute of gratitude, admiration and
so on for its excellent work, which we 0escribe by our resolution as being of.
"great juridical value", how can we discard the fundametal principles
enunciated by the Commission itself.? Hor can we hesitate to accept a twelve
mile limit which has been declared by the Commission as no breach of international
law?

If we speak of juridical value, wre mut admit-its value, the more so when
we are convened as a conference of lair. In this Conference we have not an
official value and a black market value; our values must be one and the same.
If there is juridical value in the work of the Coission, well, let us stand
by that.

It stands to reason, therefore, that in order to render juridical value,
genuine value, and not merely lip service, we must adopt E formula along the
lines lpoInted out by the Commission - namely a delimitation of the territorial
sea vvitbin a maximum of twelve -miles.

Such a formula is a compromise by itself. It allows a degree of flexibility
up to a rigid maximum. It is a flexibility within rigidity. States content
with three, four or nine miler can remain so to their heart's content. States
with a twelve mile limit stand on their own right, and will extend no more.

19/ official records of the United Nations Conference on the Law of the Sea,
Vol. II, annexes, document A/CONF.15/L.56.
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Apart from flexibility, there is also the advantage of practicability,
short of which, I submit, no formula can have the merit of workability. It is
common knowledge that the "twelve-milers" represent a cross section of States
all over the world - in Asia, Africa, Latin America and Eastera Europe. This
is no political or ideological grouping. Those States represent various
political systems and different social and economic orders. Their common stand -

and I say it is a comnon stand - for a twelve mile rule is an historic human
evolution that was brought about by different factors which I do not need to
detail at the present moment. Behind their twelve-mile limitation there have
become established interests which cannot and ought not to be subjected to any
jeopardy. You cannot expect these States to compromise their vital national
interests. Neither would they be willing to betray their defensive or economic
necessities. Each State, as rightly declared by Professor Hyde in his book on
international law, "must itself be the judge of what violates its own rights and
interests".

As to other States, whether they are three-, six- or nine-milers, the
formula which we have suggested - and so far at this stage it is nothing beyond
a suggestion - of a twelve mile maximum does not inflict upon them any injury.
The formula is neither discriminatory nor derogatory. It does not deny them any
advantage accorded to others. They can also extend their limit to twelve miles,
whether for pleasure or imitation or interest, as the case may be.

Lastly, the formula of a twelve-mile limit is all-inclusive and comprehensive.
It satisfies all, and, I submit, grieves none. ithit this formula, all
-delimitations are embraced, and indeed with sympathy. But any other formula is
exclusive, simply because it excludes a great number of States represented here
in this Conference. I suppose I need not tell the Conference that the lesser
limitation is included in the greater, and not vice versa. This ig a geometric
axiom, too simple to call for a reminder before a conference of law.

Yet I cannot conclude without alluding to the one single factor which, to
my modest calculation, constitutes the main reason for the division of the
Conference. I mean the military aspect of the problem.

I know that this aspect, as far as our deliberations are concerned, has
been sealed with silence by all. Never was it put in the foreground. It has
always been kept in the background. None spoke of it, but more than one is
labouring under it. And it is worth-while that for this matter the ice should be
broken.

All the various delimitations have a military aspect, defensive or
offensive, call them what you will - these are only adjectives that even history
has not always been able to determine. But because it is devoid of discrimination,
the formula of twelve miles, with all its military advantages or disadvantages,
is open to all and closed to none. And I repeat that that formula, with what
it offers in the way of either a military advantage or a military disadvantage,
is open to all and closed to none. There is no aiscrimination. It does not
destroy the present balance, or any balance at all. Neither would it prejudice
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the positions and attitudes of States, one way or the other. Thcse who feel
aggrieved by a twzelve-mile limit because they are "three-milers" or the like,
can extend their limits up to the maximum to meet their military needs, if they
so desire. The balance would, thus, continue well-balanced, Ifith no chance for
any State to gain any preponderance.

But those w7orried most about this military aspect are the last to be told
of its insignificance. With the world what it is, and what it is going to be,
I seriously contend that the military aspect of the territorial sea has become
too remote to call for any serious consideration. Man's conquest of outer space
has made too negligible inner space, let alone the ocean. In this age of
intercontinental ballistic missiles the sea is becoming a primitive, a poor and
a modest field of military operations. This is how we see it with our primitive,
poor and modest knowledge of military tactics and stTategy.

But be that as it may, even from the military aspect a formula of twelve
miles as a maximum leaves no State at the mercy of another. Viewed from the
viewpoint of military potentialities, the "haves" (and they are few) and the
"have-nots" (and they are many) who are represented in the Conference can put
the twelve-mile maximum to their best interests, with equality to all and
disability to none.

Finally, M.r. Chairman, let me assure you that the twelve mile formula
offers the only chance for the success of the Conference. It is the only chance
that stands now before the Conference. This is no adamant position dictated by
sheer obstinacy. In essence, it is realism accorded proper realization.

In the past we have resisted this realistic approach, and it is precisely
because of this obstinacy against the realities of international life that the
1930 Conference at the Hague and the 1958 Conference in Geneva failed on this
point, and miserably failed.

Today, the present Conference stands on the brink, with even chances for
failure or success. What we need is statesmanship not brinkmanship. And with
us lies the choice for a miserable failure or a glorious success. I have chosen
to portray the present situation clean-cut and crystal clear, because this is
exactly where the Conference stands.

For our part, our choice goes for success; and to this end, we pledge, as
I stated at the beginning, our support from our heart of hearts.



Second Meeting

Tuesday, 22 March 1960, at 10.45 a.m.

M. TCUNKINE (Union des Rpubliques socialistes sovidtiques) (traduit du
russe) : Monsieur le Prdsident, jtaimerais profiter de cette agrdable occasion pour
vous fliciter de votre lectlon A la haute fonction que vous avez assumde. Je
voudrais aussi fdliciter de leur 61ection notre Vice-Prdsident, le
professeur Srensen, et notre Rapporteur, le professeur Glaser.

La prdsente Confdrence se rdunit dans une atmosphbre internationale sensi-
blement amdliorde. Les nuages de la guerre froide commencent & se dissiper et leg
peuples espbrent vivement que la coexistence pacifique connaitra bient~t des jours
sereins. L'dvolution favorable de la situation internationale porte ddj& see
premiers fruits. A sa quatorzibme session l'Assemblde gdndrale de l'Organisation
des Nations Unies a adopt6 l1'unanimitd une rdsolution sur le ddsarmement gdndral
et complet et une autre sur ltutilisation pacifique de l'espace extra-atmospbdrique.
La Confdrence de 3'Antarctique, ' laquelle ont participd douze Etats., a remport6 de
grands succbs. Cette oonfdrence offre un excellent exemple de coopration inter-
nationale, de solution de prbbl~mes internationaux complexes dans l'int6ret de la
paix et du progrts.

La ddldgation de l'Union sovidtique espbre qut l'amdlioration de l'atmosphbre
internationale aura dgalement une influence favorable sur les travaux de notre
Confdrence.

La premibre Confdrence sur le droit 4e la mer, qui s'est tenue en 1958, a
beaucoup fait pour la codification du droit maritime international. Son ceuvre,
bien qut restde iaachevde, a cependant sa valeur : ella reprdsente une 6tape
importante du d6velopp~ment du drolt international. Nous voudrions espdrer qut la
deuxibme Confdrenoe donnera elle aussi de bons r6sultats et apportera une nouvelle
contribution au ddveloppement de la coopration internationale.

Notre Confdrence a pour mission d'examiner deux questions dtroitement -lides
celle de la largeur de la mer territoriale et celle des zones de peche. Comme on
le sait, ces deux questiohs prdsentent un int6ret capital pour les Etats riverains.
L'analyse historique du problme des eaux territoriales montre qut les Etats
riverains en ont eux-mmes fixd ha largeur conformdment & leur situaion et A leurs
int6r~ts..

Actuellement, A quelques exceptions prAs, cette largeur nlest nulle part
sup6rieure A douze minles marins. Ii ne s'agit dvidemment pas, & la prdsente
Confrence, de fixer une largeur unique pour les eaux territoriales de tous les
pays, mais seulement de convenir d'un maximum commun. On se souvient - le repr6-
sentant de 1'Arabie Saoudte 1 a encore rappeld hier - que la Commission du droit
international, aprbs un examen approfondi du rdgime juridique des eaux territorinles,
a conclu qua le droit international ne permettait pas htextension de la mar terrn-
toriale au-delA de douze milles. fl s'ensuit logiquement que la fixation d'une
largeur maximum de douze milles marins est admissible en droit international.



A la Confdrence de Genbve de 1958, beaucoup d'Etats, soucieux d'assurer leur
sdcurit6, de renforcer leur ind6pendance et leur souverainet4 et de protdger leurs
prcheries nationales, tenant compte aussi de la pratique internationale et de ses
tendances, se sont prononeds en faveur d'une limite de douze milles. Plusieurs
autres Etats, au contraire, se fondant principalement sur des consid4rations
militaires et strat6giques, ont propos6 de restreindre & trois ou six milles la
largeur maximum des eaux territoriales.

La premikre Confdrence de Gen~ve sur le droit de la mer a port6 un coup fatal
h Ia thbse salon laquelle la limite de trois milles est la r~gle g~n6rale en droit
international. Tous ceux qui ont particip6 A cette premibre Confdrence se
souviennent probablement de la magnifique oraison fun~bre de "14. Trois Nilles" quo
le repr~sentant des Philippines a prononce ' cette tribune. Je pense que cette
oraison a 64 prononc6e fort h propos.

La premiere Conf6rence a dgaliment montr6 que ia limite de six miles ne pouvait
non plus devenir une rbgle universellement admise. A cette Conf6rence, en 1958, la
ddldgation de l'Union sovidtique a propos6 quo chaque Etat fixe la largeur de ses
eaux territoriales conform4ment 6. la pratique 6tablie, en r~gle gdn4rale, dans les
limites de trois A douze milles marins, compte tenu des conditions historiques et
gdographiques, des intdr~ts 6conomiques, de la sdcurit6 de l'Etat riverain et des
intrts de la navigation internationale _/.

Un certain nombre de dl6gations ont alors fait remarquer, notamment, que le
texto de notre proposition manquait de prdcision parce qu'il contenait l'expressiou
"en rbgle gdn6rale" et 6numrait des conditions pretanb & des interpr6tations
diverses selon les Etats. Tenant compte de ces observations, qu'elle a 6tudi4es
attentivement, la d6ldgation soviftique d6pose & la pr~sente Conf6rence la nouvelle
proposition suivante sur la largeur des eaux territoriales et sur la zone de peche

"Tout ftat a le droit de fixer la largeur de ses eaux territoriales dans
Ia limite de douze milles marins. Au cas oh la largeur de ses eaux terri-
toriales serait inf6rieure L douze milles, il peut atablfr une zone de Oahe
au-delb de In limte ext4rieure de ses eaux territoriales, 6tant entendu
toutefois que la largeur totale des eaux territoriales et de la zone de pche
ne ddpassera pas douze milles marins. Dans ladite zone, i'Etat jouit des
mnmes droits quo dans ses eaux territoriales en ce qui concerne la 'p1che et
l'exploitation des ressources biologiques de la mr." 9

Nous estimons qua cette proposition reflte le plus fidalement la pratique
actuelle en la matikre, selon laquelle - commae on 11a not6 - l'Etat fixe la largeur
totale de ses eaux territoriales jusquth douze mifles matins.

l4 Documents officiels de la Confdrence des Nations Unies sur le droit de la mer,
vol. III, annexes, document A/CORF.i3/C.I/L.80.

Documents officiels de la Deuxibme Confdrence des Nations Unies sur le droit
de I mer, annexes, document A/COF.l9/C.IiL.l.



La d6lgation sovi6tique part du principe que itEtat reut 6tendre sa souve-
rainetd sur une bande de mer large de douze milles marins. C'est un droit des
Etats et non une obligation. L 1Etat peut aussi dtendre sa souverainetd sur utne
largeur moindre, auquel cas il conserve le droit, dans le reste de cette bande et
jusqu'L douze milles,_dt6tablir une zone dae pche.

Nous aimerions souligner avant tout limportance de notre proposition du point
de vue de la s6curitd de l'Etat riverain. I arrive souvent que, meme en temps de
paix, certains Etats envoient leurs navires de guerre vers les c3tes. dtautres Etats,
organisent des d6monstrations de force, ainsi que des manoeuvres faisant intervenir
dtimportantes formations navales et a6riennes, pour exercer une pression sur lI'Etat
riverain et sur le peuple de cet Etat. Au large des cftes, ils organisent des
missions de reconnaissance et cherchent . contrbler la navigation en faisant
survoler les navires de commerce par des appareils militaires, etc. Les eaux
cStibres sont englob6es dans les zones d'op~rations assign6es t la marine de guerre
de blocs militaires agressifs. In ressort de la discussion consacrde 4 la largeur
de la mer territoriale 4 la premibre Conf6rence que les objections 4levdes contre
la fixation dl'une limite de douze milles pour la mer territoriale tenaient surtout
& des consid6rations d'ordxe militaire et strat6gique qui n'ont rien & voir avec le
maintien de la paix et le d6veloppement de la coop6ration internationale.

En effet la premibre Confdrence sur le droit de la mer a adoptd une propo-
sition prdvoyant que les Etats ont le droit d'tablir, sur une largeur de douze
milles, une zone douani&re, fiscale, sanitaire et d'immigration 3/. Cependant,
lorsque la d~l4gation polonaise a prdsentd une proposition sur la zone de s6curit6,
ceux-l&. memes qui s'taient opposds b la limite de douze milles pour les eaux
territoriales ont rejet6 cette proposition.

Autre fait significatif : lorsquc, vers le d~but de la Conf6rence de 1958, i1
est apparu que la proposition tendant b fixer une limite unique de trois milles
pour la mer territoriale 6tait voude & 1'6chec, la d6l6gation du Royaume-Uni, qui
s'6tait catdgoriquement prononc6e contre la limite de douze milles, a accept6 de
porter la largeur de la mer territoriale ci six milles, pourvu que les navires et
leas adronefs de tous les pays, y compris les navires de guerre, conservent le droit
de -passage aw-delb. de trois milles- L/.

Les adversaires de la met territoriale de douz6 mifles semblent done disposds
admettre qutun Etat puisse exercer des droits dtendus dans une zone de douze

milles, mats 6. la condition expresse que l1'exercice de ces droits ne restreigne pas
la libert6 de mouvement des navires de guerre et des adronefs de certains Etats prbs
des d~tes 6trang6res. Clest pour cela qu'ils s'opposent aussi rdsolument ci ce que
l'Etat riverain exerce sa souverainet6 sur une zone de douze milles considrde comme
mer territoriale.

3/ Documents officiels de la Confdrence des Nations Unies sur le droit de la mer,

vol. II, annexes, document A/CONF.13/L.52, article 24.

Ibid., vol. III, annexes, document A/CONF.13/C.1/L.134.
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La fixation d'une lUmite de douze milles pour lea eaux territoriales, qui
v6pondrait aux int6rfts de la s4curitd des Etats riverains et permettrait de
iestreindre des actions qui ont souvent provoqu6 une tension internationale,
(ontribuerait . consolider la paix mondiale.

La proposition de l'Union sovigtique rdpond aussi pleinement & la n6cessitd
ce protdger la pche ctti~re, sujet de prdoccupation pour de nombreux Etats. I
convient de souligner que seule une souverainetd complkte sur ses eaux c8ti~res
permet & un Etat lexercer pleinement son droit exclusif de protdger et d'exploiter
".es ressources biologiques de ces eaux et dlemprcher tout ce qui sly oppose,
uotamment la navigation, les manoeuvres et les exercices de tirde navires de guerre.

Pour ce qui est de prendre librement des mesures en vue de protdger les
ressources biologiques de ces eaux, il est un autre fait important dont il faut
1enir compte : dtant donn6 lea migrations des poissons, lea mesures prises par lea
ftats riverains pour protdger et acrottre lea r6serves de poissons prsentent un
grand Intdr~t pour lea autres Etats qui explbitent ces mtmes rdserves en dehors des
eaux c8ti~res.

On dit quelquefois que ltadoption d t une limite de douze milles pour la mer
territoriale restreindrait la libert6 de la navigation, allongerait lea routes
Iaritimes, augmenterait le coet des transports maritlmes, voire lea cours mondiaux;
'roilk h quoi mbnerait l'extension des eaux territoriales. Ces arguments ne sont
nullement fondds. Premi~rement, comme on l'a d6AJ fait remarquer, il s'agit diun
roit des Etats de fixer la largeur de leurs eaux territoriales jusqu'& douze milles

et non d 1 une obligation. Deuxi~mement, il ne faut pas oublier l'existence du droit
de passage inoffensif des navires de commerce dans los eaux territoriales, droit
iniversellement reconnu. Troisibmement, il convient de tenir compte du fait que
des accords multilat6raux ou bilatraux particuliers entre Etats Int~ress6s r6glent
"a navigation maritime et a6rienne lorsque les routes maritimes ou agriennes inter-
iationales traversent lea eaux d'un Etat et qu'une convention sur la largeur de la
ner territoriale naurait aucun effet sur ces accords.

Nous nous sommes r6unis pour 6laborer, 6. propos de la largeur de la mer terr-
toriale et des limites des zones de pche, des r~gles de droit international qui
1ermettraient de r6gler effectivement, et non sur le papier, lea diff6rends inter-
nationaux. Ne nous faisons pas d'illusions, de grandes difficultds nous attendent.
7les divergences de vues cant profondes. Ii ne sera pas facile dans ces conditions
de parvenir un accord. Il ne faut pas oublier non plus que, souvent, des textes
adopt~s par des confirences internationales sont rest6s lettre morte. En voici la
:aison : certes, lea normes du droit international sont le fruit d'accords entre
E'tats, mais ces accords, de meme que le ddveloppement de tout droit international,
reposent sur des r~gles ddtermin6es. Qes rgles auxquelles ob6it le d6veloppement
du droit international ddcoulent des lois g6ndrales du ddveloppementg de la socidt6
et sont d6termindes par elles. Voilh pourquoi les textes qut6laborent des confd-
rences Internationales et qui ne sont conformes ni h ces r~gles ni aux rdalit6s de
la vie restent lettre morte et ne sont pas appliqu6s. Pour aboutIr vraiment, la
prdsente Confdrence doit, en tenant compte de ces rgles, arreter des normes de
droit international sur les questions dont elle est saisie.
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Depuis quelques dizaines d'anndes lea dv6nements font apparattre une tendance h
lt extension, par les Ltats, de leur mer territoriale. Cette tendance est-elle
fortuite? Certainement pas. f1 s'agit dnun processus normal, qui tient au
ohangement radical de la situation internationale au cours des dix derni~res ann6es,
au progr~s technique, au ddsir qu'ont de noibreux Etats, dans lea circonstances
actuelles, de garantir leur sdcurit6, de renforcer leur ind6pendance et de d6fendre
leurs int6rats 6conomiques. Le repr6sentant de ltArabie Saoudite a soulign6 A juste
titre que des Etats appartenant A divers continents et ayant des r4gimes politiques
et sociaux dtffdrents prdconisent ladoption de Is lmite de douze milles.

Autre fait intdressant ; les nouveaux Etats sont pariculibrement ddsireux de
fixer A douze-milles la largeur de leur mer territoriale. Personne ne peut dire que
les Etats qui fixent la largeur de leur mer territoriale & douze milles marina
manifestent par l. des intentions expansionnistes. La proposition tendant A fixer
une Uimite de douze milles est donc conforme aux r~gles du d6veloppement de la
socidtt. Clest une proposition diavant-garde, tourn4e vers itavenir et non vers le
pass6. Ella est en harmonie complte avee lea nouveaux principes du droit inter-
national qui soot le drolt d'autoddtermination des peuples, le droit d'explditer
librement lea ressources nationales, etc.

De l'avis de la dldgation sovi6tique, la Conf4rence doit rechercher non des
combinaisons provisoires et Improvisdes qui ne pourratent exercer qu'une influence
ddfavorable sur le d6veloppement de la coop4ration internationale mats 1'6tablis-
sement de rbgles de droit international conformes A la situation actuelle et A son
6volution. C'est de ces consid6rations que la ddl6gation sovi6tique s'inspire
lorsqu'elle pr6conise une limite de douze milles pour la mar territoriale.
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Sr. GARCIA AMOR (Cuba): Seor Presidente, en la Conferencia anterior
la delegacid6n de Cuba no intervino mfs que en forma espordaica y accidental en la
discusidn de las dos cuestiones que se remitieron a esa Conferencia pars un nuevo
examen y soluci6n daefinitiva. Esa actitud no obedeci6, naturalmente, a que pres-
t~semos mayor ateioi6n a los demos problemas tratados en 1958 sino dnicamente al
hecho de qua prefer7amos conocer la opini6n de las otras delegaciones para poder
apreciar debidamente las tendencias predominantes sabre ambas cuestiones antes de
definir nuestra posicidn. En el lapse transcurrido desde que nos reumnmos por
primera vez hemos flegado a ciertas conclusionas que desearamos exponer en esta

etapa inicial de Is Conferencia.

En cuanto a la anchura del mar territorial propiamente dicho debemos comenzar
par admitir que el principio de la legiia marina, positivamente, ya no cuenta con
el consanso general quele die vigehcia durante cierto tiempo, hecho que quadd
demostrado per el reducido ndmero de delegaciones que abog6 per su reconocimiento
en 1958. Ahora bien, Zqu6 otra cosa revel6 la Primera Conferencia a este respecto?
Primero, que a61o muy pocos Estados se oponen a una extensi6n que no exceda de las
sets millas nduticas; segundo, que ninguna extensi6n mayor ni las propuestas que
permitirlan al Estado fijar la anchura del war territorial m6s sfl& de ese l1mite
- ms all4 del I:mite de las sets millas - cuentan con una mayorla sustancial de
los Estados participantes en is Conferencia.

Aunque es obvio que sabre esto dltmo habr6 cambios en el curse de nuestras
deliberaciones - es decir, en esta Conferencia - que obedezoan a los cambios que
ha habido durante estos dos affos en la legislacidn de algunos Estados, no parece
probable que dichos camblos puedan afectar apreciablemente la situaci6n que preva-
leci6 en la Conferencia anterior.

En estas circunstancias, es natural que nos inclinemos, que nuestra delega-
ci6n se incline, a prestar mayor atenci6n al aspecto relative a los derechos de
pesca que algunos pases quieren reivindicar mfs all del lfmite de las seis
millas y q7e, en iltmo anlisis, tal vez sea Is cueti6n que primordialmente
interesa resolver a esta Conferencia.

Estos derechos de pesca que se quiere conferir al Estado ribereflo no son
siempre de la misma naturaleza ni alcance. A veces se trats de derechos que suponeh
la exclusi6n completa a absoluta de los pescadores extrnjeros en una determinad4
zona contigua a respecto a determinada reserva de peces. Otras veces se trata,
en cambio, de derechos que suponen solamente un r~gimen de preferencia en favor
de los nacionales del Estado ribereae aplicable a toda esa zona contigua a
algunas especies en particular, tambidn mAs ali del mar territorial.

Nuestra delegaci6n ha examinado con el mayor detenimiento las distintas pro-
puestas qua se presentaron en Is Conferencia anterior y que est~n, al parecer,
en el plano de ser presoentadas en 6sta.
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fentro de estas dos grandes categorae y en la forma ms breve posible
trataremos de explicar, seflor Presidente, las conclusiones a que hemos llegado
asf como las consideraciones en que se fundan estas conclusiones.

Veamos, primeramente, las reivindicaciones de derechos exclusivos. For
tratarse de uta proyeeci6n de competencia tctica que afecta zonas de alta mar,
el punto de partida fundamental, necesariamente, tendrA que radicar en el hecho
de que los recursos que se encuentren en dichas zonas tienen - contindan teniendo -
la condicidn de res comdn. En el derecho internacional tradicional este solo
hecho bastaba para negar de plano la validez de enalquiera de estas proyecciones
de competencia. Sin embargo, en el estado actual del desarrollo del derecho inter-
nacional es innegable que is situaci6n no es la misma porque al examinar la
validez o legitimidad de tales reivindicaciones hay que tener en cuenta, igualmente,
otros factores o hechos que en la actualidad ya han sido reconocidos formalmente
par 6rganos y par conferencias Internacionales. Aludimos a los intereses espe-
ciales que tiene o puede tener el estado ribereflo en la conservaci6n y adn en
la explotaci6n exclusiva de recursos mds all de su mar territorial. Esos
intereses, que puedan referirse a todos los recursos de una zona contigua o
a alguna reserva en particular, radiceau en la circunstancia de que dichos recursos
constituyen un elemento de caroter vital para su economla - paa la economla
del Estado ribereffo - o para la alimentaci6n de su poblaci6n o parte de ella, o
en las circunstancias de que la productividad de ciertas especies se debe a esfuer-
zos y sacrificias que han hecho el Estado ribereflo y sus nacionales pars mantener-
las y para desarrollarlas.

Ahora bien, seflor Presidente, en tales hip6tesis, de las que ia realidad
ofrece ejemplcs muy definidos, no puede bastarnos con saber i dichos intereses
especiales deben estimarse superiores in abstracto al interds general, es decir,
al interds en la libertad de pesca que se reconoce en la alta mar a los nacionales
de tados los Estados. En efecto, la mera existencia de aigunos de estos intereses
especiales no puede justificar par s sola la exclusi6n absoluta de los pescadores
extranjeros par cuanto sus actividades no siempre tienen par resuitado - las
actividades de estos pescadores extranjeros - no siempre tienen par resultado
una disminucidn en el rendimiento 6ptimo y constante de los recursos. Coma se
convino en la Conferencia anterior al examinar las finalidades de la conservaci6n,
carecerla de objeto aplicar medidas de esta clase mientras se mantenga a ese divel
la productividad y tampoco existan indicias de que podre, ser afectada en forma
apreciable.

Fn este orden de ideas, cabrfa preguntarse qud otra raz6n o fundamento se
pudiera invocar cuando no se den ninguna de estas dos condiciones parn reservar
a los nacionales del Estado ribereflo el derecho al usa y aproveobamiento de
recursos que se encuentran en zonas de alta mar, de recursos qua son res comun.
5Razones o motivos de Indole puramente econ6mica? - voiveros a preguntar -,
&fiscal o simplemente de proteceidn a la industria pesquera nacional, par ejemplo?



En primer tdriino, sabemos que las medidas que respondan a estos objetivos
dlnicamente pueden tomarse dentro de los lfmites de la soberansa territorial
del Estado, esto es, en las eguas interiores o en las territoriales. Pero,
adem~s, serfan consistentes tstas razones, motivos o prop6situs con los quo espe-
cficamente se alega al abogar por el. reconocimiento de derechos exclusivos en
favor del Estado ribereffo m6s al6 del mar territorial? En todo caso, sefior
Presidente, las consideraciones en pro y en contra quo acabamos de hacer, permiten
flegar a la conclusi6n de quo la idea de conferir al Estado riberefio derechos exclu-
sivos de pesca en zones de alta mar contiguas a su mar territorial o r~specto a
determinadas especies en particular, tambi4n m6s allA de ese I1mite no es, nece-
sariamente, incompatible con el derecho internaecional en el Estado actual de su
desarrollo.

La idea en s! es perfectamente admisible puesto que responde al prop6sito
de proteger intereses cuya legitimidad ha sido ya ampliamente reconocida. Sin
embargo, esta conclusidn &nicemente nos proporciona nuevas bases pare examinar
el problema pero no flega a solucionarlo cuando el Estado riberefo no pueda invocar
un verdadero, genuino interns especial, actual o futuro si se quiere, en la
explotaci6n de los recursos o la necesidad. real o potencial, si se quiere, de su
conservaci6n, carecerfa por c'ompleto de fundamento la exclusi6n de los pescadores
extranj eros.

En cualquiera de estas situaciones, seor Presidente, de las qua la realidad
tambidn ofrece frecuentes ejejblos, se estarla concediendo a Estados riberefios
gratuita e injustificadamente, dorechoes o privilegios en perjuicio de los nacio-
nalea do terceros Estedos, e indirectamente, del interns de la humenidad en mante-
ner y aumentfar si ca~e, una de sus m~s importantes reservas alimenticias del
mundo.

Fe
Pro sun cuando el Estado ribereffo pueda invobar el interds o la necesidad

que en princlpio legitiman el reconocimiento de derechos exolusivo6, Zpodrd ser
ignorado por copleto eL interds de aquellos Estados cuyos nacionales se han
dedicado a la pesca por tiempo inmemorial y en forma ininterrumpida en la zona de
alta mar afeetada por la nueva proyeeci6n de competencia?

Sin perjuioio de volver m~s adelante sobre este problema espeofico es
innegable quo si nuestra tarea en esta Conferencia consiste en dar una protecci6n
Jurldica adecuada a los intereses legttimos de tcdos los Estados y no s6lo a los
de un grupo de ellos3 por muy numeroso quo sea, o se piense quo lo es, los derechos
hist6ricos de pesca tambidn tendrin que ser tenido en cuenta coma una categar .a
de intereses cuya legitimidad en ocasiones puede, incluso, llegar a ser superior
a la quo atribuyen a los suyos - a sus intereses - ciertos Estados riberefios.
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Gran parte de estas dificultades, seor Presidente, y y tal vez todas - se
salvarlan si, en lugar de hablar en t4rddnos de derechos exclusivos de peaca,
pensamos en el establecimiento de un r~gimen preferencial o un r4gimen de prefe-
renca en favor de los nacionales del Estado riberefio. La resoluci6n adoptada en
1958 sabre situaciones especiales relatives a las pesquerlas ribereflas, V' consti-
tuye indudablemente un paso de avance en este sentido.

Coma se recordar la resoluci6n prev4 el reconocimiento de las "necesidades
preferentes del Estado ribereflo relacionadas con su dependencia de las pesquerlas
de qua se trate, respetando los intereses de los dems Estados, cuando a los fines
de la conservaci6n resulte necesarlo limiter la intensidad de la pesca".

Sin embargo, en la resoluci6n de 1958 se contempla tdnicamente la situaci6n
de pdIsea o territorios "cuya subsistencia o desairollo econ6mico dependen prepon-

,derantemente de sus pesquerfas riberefias" y de los pfsses cuyos "distritos costeros
dependen, primordialmente de las pesquerfas ribereflas para la obtencidn de la
.protefna animal de su alimentaci6n y cuyos. mtodos de pesca est~n limitados primor-
dialmente a la peasc local con pequeflas embarcaciones".

Aparte de que la resoluci6n adolece - la resolucidn de 1958 - del defecto de
no reconocer a los Estados ribereflos qua se hallen en cualquiera de las dos
situaciones derachos adecuados y efactivos para asegurar la proteccidn de sus
intereses y necesidades especiales, en opini6n de nuestra delegaci6n, tratdndose
ya de derechos preferentes, el criterio en cuanto a las situaciones que quedaran
comprendidas pudiera y debiera ser mfs liberal a fin de incluir a otras en las
cuales el reconocimiento de derechos de esta clase tembi4n parace ester Justificada.
Las dos situaciones qua tuvo en cuenta la Conferencia anterior son, sin duda,
situaciones de excepoi6n, pero no Las nicas en favor de las cuales puede justificars
el r4gimen de preferencia a qua estamos aludiendo.

Cuando los nacionales de un Estado ribereo se dedican habitualmente a la
pesoa, por ejemplo, en iina zona contigue a su mar territorial, cualquiera qua sea
la extensi6n de esa zona, o explotan una pesquerfa determinada indapendientemente
tambi4n de la distancia del mar territorial, y esa actividad pesquera tiene cierta
importancia econ6mica para el Estado riberefo, existir un interds de parte de
dicho Estado que no fuede nl debe ser desconocido. Es innegable qua si se la com-
para con las dos primeras, esta otratm esta tercera catego~ra de situaciones a que
nos venimos refiriendo - es infinitamente o est4 infinitamente ms 'generalizada
qua aqu4las dos quecontempl6 la resolucidn de 1958 -, no supone necesidades tan
dramdticas y tan apremiantes como aqu6lias otras dos. For esto, no obstante, no
serfa razonable, ni justo, ignorar por completo el inter4s qua en dichas situaciones
representan, coloc6ndolo en un mismo nivel ccn el iuters general, esto es, con
los intereses de los Estados no ribereffos. Si lo que ahota tenemos in menta es
dnicamente intereses de las Estados no ribereflos. Si lo que shorn tenemos in mente

2' focumentos Oficiales de La Conferencia de las Naciones Unidas sobre el Deracho.
del Mar, Vol. II, enexos7 documento 7l CONF.17/Li 56, resoluci6n vi.
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r s dnicamente un tratamiento preferente en consideraci6n a los intereses especiales
eel Estado riberefio, Lqu4 otro Estado podra legrtimamente invocar iguales inte-
2eses excepto, naturalmente, aqual qua pueda invocar derechos hist6rtcos?

En efecto, A estamos dispuestos en este Conferenois a atender debidamente l
tendencia actual en favor del reconocimiento y la protecoi6a ae los intereses
e speciales no s6lo de algunos siao e todos los Estados ribereflos, el reconoci-
ni ento de Is legitimidad de esta diltima categorfra de situaciones parece ser el
n fnimo en que deben convenir los Estados no riberefios. Adamds, esto coatribuidra
Innegablemente y tal vez mis que ninguna otra cosa, a Satisfacer Is insistencia de
e igunos Estados en extender el mar territorial mds all del iftte mixdmo en que
lay ya un consenso general. A este respecto, si se reconociesen derechos prefe-
entes, efectivos - repito, efectivos - a los Estados riberefos en las tres

c etegortas de situaciones descritas, sus intereses legttimos seran atendidos sin
r ecesidad de extender una zona martima qua supone otros derechos y obligaciones
cue no tienen relaci6n alguna con el prop6sito especfico de las reivindicaciones
c ue estamos considerando, es decir, de las reivindicaciones en materia de pesca.

Adviirtase, en este mismo orden de ideas, que el reconocimiento de derechos
exclusivos de pesca madiante el establecimiento de una zons contigua tampoco
lneficiarla mis al Estado ribereo y seguramente s, mucho meos en algunos casos
cue si sus verdaderos intereses en el aprovechamiento de los recursos del mar son
6ebidamente tomados en cuenta cuando reaulte necesario imponer limitaciones a Is
captura total de una reserva o reserves de peces, a los efectos de la conservaci6n.
In realidad, los derechos preferentes de la naturaleza y efectividad qua nuestra
delegaci6n esti dispuesta a aceptar pueden, en la prdetica, llegar a ser equiva-
lentes'a dearches exclusivos como ocurrirda si las limitaciones necesarias requi-
ziesenuna reducoida austancial en la intensidad de la pescs. En ese sentido, no
Eera una exageracidn decir qua debido al papal que Jugarfan los prihcipios de la
conservaciin los derechos preferentes ion, potenoialmente, derechos exclusivos.
le esta manera, sefior Presidente, quedarfa asegurada hasts el mdximo la proteceida
de los intereses legrtimos del Estado riberflo, lo cual, seguramente, no se
lograrfa en todos los casos con el establecimiento de una zona contigus necesaria-
nente limitada. Y todo esto sin necesidad de conferirle a dicho Estado derechos
que pudieran ser ejercitados por 61 en forms que perjudique, inneesaria e in jsti-
licadamente, otros intereses que esta Conferencia no puede ignorar.

Permftasenos, por aitimo, saeor Presidente, referirnos a la situaci6n especial,
a qua hemos aludido reiteradamente en nueastra intervencidn por el marcedo interds
que tiene en slla ml pals, es decir, aqudla en que exIsten derechos hist6ricos
de pesoa. rsta situaci6n surge, como se ha visto, tanto en releci6n con la
extensin del mair territorial como de las nuevas reivindicaiones sobre derechos
exclusivos de pesca. Puede tambin surgir respecto de reivindicaciones de darechos-
ireferentes, pero limltmonos potel momento a lea dos primeras, ya qua en ambes
se planted el problema comin de Is exclusividad, as decir, de la exclusi6n inme-
diats e incondicionada de los pbscadores extranjeros. la referida situacidn especial
ea aquella qua surge cuando un Estado riberef al extender su mar territorial mis
slld de los limites tradicionales, o sus deredhos exclusivos de pesca mis alid de
dichos Ilmites, afecta dreas de Is alta mar en las cuales los nacionales de un
tercer,Estado ban venido dedicindose a Is pesoa por tiemapo inmemorial y en forms



ininterrumpida. La condici6n de este Jltimo Estado es la del titular de un derecho
hist6rico de la misms naturaleza y validez que han invocado algunos Estados
riberefos pars extender su mar territorial. Se trata, en este sentido, de un caso
de prescripci6n en virtud del cual, un Estado ha adquirido legftimamente un derecho
que el Estado ribereflo tendrg que respetar si decide extender su mar territorial o
sus .derechos exclusivos de jesca.

Para decirlo de otra manera, si el nuevo interis especial o los nuevos
intereses especiales del Estado ribereffo, o los que se invocan en su favor, en un
area que tradicionalmente ha pertenecido a i' alta mar, se le estima coma tftulo
suficientemente legftimo pars extender su mar territorial o su derecho exclusivo
de pesca, l misma legitimidad tendrd el inter4s que invoque un tercero cuyos
nacionsles han venido utilizando los recursos de ess zone con mucha anterioridad
y de una manera cohstante. En realidad, se trata de una categorfa de situaciones
tan peculiar que el inter4s y el derecho del Estado no ribereflo pueden a veces
legar a ser an mns legftimos que los del propio Estado riberefio coma ocurre, por

ejemplo, cuando los nacionales de este dltimo, del Estado ribereflo, no se dedican
a la pesca en is referida zone o cuando solamente lo hacen en una escasla muy
pequefia.

Una tercera hip6tesis ofrecerla sun menos dude. La del Estado no ribereho
cuyos nacionales han venido explotando y todavfs continian explotando el drea
afeetada par is extensi6n de una escala incapaz de tener consecuencia alguns en la
productividad de los recursos.

Cuando no se trata, sefior Presidente, de proyecciones de competencia que
comportan derech6s exclusives sno de conferir al Estado reberefo derechos prefe-
rentes, el problems de los derechos hist6ricos no se plantea en los mismos t4rminos.
Coma se ha dicho, lo segundo conduce iuicamente a restricciones o lmitaciones, a
la intensidad de ia pesos cuando seen necesarias a los fines de is conservaci6n,
esto es, pars mantener o restablecer el rendimiento 6ptimo constante de una reserve
de peces, es decir, los derechos preferentes.

Esto constituye un objetivo: is conservaci6n, cuya realizaci6n interesa por
igual a todos los Estados cuyos nacionales se dedican a is explotaci6n de una
reserve o reserve de peces sun en el caso eventual de que se legue par este camina
a excluir temporalmente a los pescadores extranjeros pars stener a las necesidades
de is conservaci6n. Pero coma lo demuestra la experiencia is aplicaei6n de las
medidas de conservaci6n generalmente no suponen restricciones tan severas a las
actividades de pesca. Ek estas circunstancias, tenemos que admitir que el interds
del Estado riberefio debe prevalecer sobre el de los Estados qud tengan derechos
hist6ricos, al menos en Las dos situaciones especiales explfitamente contempladas
en la resolucidn de 1958, que men6icnamas con anterioridad. Esta soluci6n,
sefter Presidente, si no tuviese n fundamento estrictamente jurrdico nos parece
perfectamente razonable y justo, no solo en vista de is significativa importancis
del interds de los Estados riberefios que se encuentran en cualquiera de esas dos
situacianes, sno tambi& de ciertas tendendias del derecho internacional que se
pusieron de manifiesto en l primera Conferencia. Lo iico que tendrfa qua
reconocerse a los Estados que tengen derehos hist6ricos serfa un tratamiento
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especial preferencial respecto de otros Estados no riberefos que no puedan invocar
-derechos de esa naturaleza. Sera ilgico e Injusto colocar en la misma e igual
posici6n, a los efectos de la aplicaci6n de las ltmitaciones, a las actividades
pesqueras de uan Estado o a Estados cuyos nacionales ban venido pescando ininterrum-
pidamente por tiempa inmemorial, y a un Estado o a Estados cuyos nacionales son
s6io recijn llegados o han estado dedicados a la pesca desde Una fecha relativ&-
mente reciente.

Para terminar, sefior Presidente, en cuanto a is tercera categorfa de situa-
clones que describimos anteriormente, y que es la-de aquellas en que prdcticamente
se encuentra la mayora de los parses ribereffos, hay que partir del hecho de que
el inter6s de dichos Impses ribereios en la explotaci6n de los recursos no reviste
la significativa importancia que tiene ese mismo inters en las dos situaciones
especiales previstas en la resoluci6n de 195B. Frente al interds general, puro y
simple, habri que admitir, come ya lo hemos hecho, que el interds especial de
dichos pafses ribereflos prima sobre 61. Pero frente al Interds de un Estada no
ribere~o que pueda invocar derechos bist6ricos ya no cabrfa flegar a la mlsma
conclusi6n. Si queremos ser consistentes con el prop6sito de hallar soluciones
razonables y Justas, no s61o para aigunos sine para todos los intereses legetimos
involucrados en la explotaci6n de los recursos del mar, al menos tendrfamos que
convenir en que se trata de dos intereses equivalentes que justifican, por lo tanto;
una igual protecci6n jurldica. Para decirlo de otro mode, al adoptarse las iinita-
clones necesarias-para los fines de la conservacidr, se tendrfa que reconocer a l6s
nacionales de ambos, el Estado ribereflo y el que tenga derechos hist6ricos, el mismo
tratamiento preferencial o preferente respecto a los demds pescadores extranjeros.
Come se comprenderd sin dificultad, en la prdctica, esta solucidn generalmente no
afectarg en forms apreciable los intereses del Estado riberefo y, en modo aiguno,
en la hip6tesis de que los nacionales del Estado qua invoca derechos hist6ricos
exploten los recursos de una escala tan limitada, tan inofensiva o inocente, si se
me permite usar una expresi6n clue nos es familiar, que sea incapaz de afectar
siquiera su productividad.

Al darle las gracias, seffor Presidente, permrtaseme presentar mis excusas al
Comitd si he abusado de su atencidn. 
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Third Meeting

Wednesday, 23 March 1960, at 10.45 a.m.

M. TUNCEL (Turquie) : Au nom de Is d6l6gation turque et en mon nom
personnel, jsie le plaisir de vous adresser nos meilleures f6flcitations,
Monsieur le Pr6sident, pour votre dlection la pr6sidence de notre Commission.
Nous aimerions galement pr6senter nos f6licitations au Vice-Pr6sident ainsi qu'au
Rapporteur de la Commission.

Au moment de prendre la parole, au nom de l d6l6gation turque, pour
expliquer d'une mani&re g6n6rale son point de vue sur les questions qui font
1'objet des travaux de la Deuxime Confdrence des Nations Unies sur le droit de
la mers je mtempre~se de formuler nos meilleurs voeux pour qu'elle soit couronnde
de succbs, comme ce fut le as pour la Premibre Conforence.

A cet 6gard, j'aimerais me rdfdrer k la d6clarationque le repr6sentant du
Secrdtaire g6n4ral des Nations Unies a bien voulu faire & la sdance d'ouverture
de la Confdrence, oA i1 a mentionn6 l'esprit de coop6ration et de compr6hension
paroi les facteurs qui ont assur6 le succs de la Premire Conf6rence. Le
Prdsident de notre Conference a, de sa part, invit6 les participants & faire appel
A leur esprit de sagesse, d'habilet6, de patience et de conciliation. Notre d6l6-
gation se range bien volontiers caes recommendations. En effet, plus on tiendra
compte de" cs facteurs, lors de l'examen des questions en discussion, plus le
suces en sera facilit6.

La d6l6gation turque pense que la prdsente Confdrence commence ses travaux
dans d6 meilleures conditions que is pr6cddente, 6tant Aonnd que los Etats semblent
maintenant mieux pr6pars *pour procader A lexamen des probl&mes diffLciles. qulils
sont invit6s A r6soudre. On serait tent6 d'affirmer, en affet, qua los Etats ne
paraissaient pas, lots de la Premiere Confdrence, suftisamment pr6par6s pour
aborder un pareil examen. Il senble certain qua Jes contacts ontinuels qui nlont
cess dtavoir lieu entre les deux Confdrences ont largement contribu6 A faire
mieux comprendre aux Etats les multiples aspects de cas questions.

La d614gation turque espbre que lea Etats participants, ne manqueront pas de
faire tout leur possible pour d1iminer leurs divergences de vues. A cet 6gard,
le reprdsentant du Secretaire gn6ral a lui-miime affirm6 qua les deux questions
dont Is Confdrence est saisie posent des problbmes politiques et nomniques
complexes et font apparaitre divers conflits d t int6rfts.

En ce qui concerne l'un de ces problZmes, b savoir is largeur de la mer
territoriale, au cours de la Premire Confdrence, notre d6ldgation avait ddclsrd
qu'elle accepterait la largeur de trois mifles au cas bA celle-ci aurait obtenu
l'accord gdndral i/.

2/ i Documents officiels de la Confdrence des Nations Unies surle droit de is mers
vol. III, 1kme sance, par. 36.



Toutefois, il nest pas exag~r6 de constater que bon nombre d'Etats ont
tendance maintenant h adopter comma limite de leur mer territoriale une largeur
sup6rieure & trois milles.

La ddl6gation turque est d'avis qua la deuxime Conf6rence, en 6tablissant la
largeur de l mar territoriale, devrait s'efforcer de rdserver A la navigatioi
maritime ainsi qut6 Isa navigation a6rienne des espaces libres aussi larges qua
possible.

Quant aux aspects dconomiques du problkme, lea int6r~ts des Etats sont 6ga-
lament diffdrents dana ce domaine. D'un c~t6 se placent leas Etats dont une partie
plus ou oins importante du potentiel humain et des ressources nationales sa
trouvent affectds A la piche dana leas zones maritimes contiguas . la mar terri-
toriale des autres Etats. De l'autre cet6 se groupent les Etats riverains dont
les eaux contiguls contienneat d'importantes pecheries. Ii conviftt notanent de
mentionnar ici leas intdrgts prdsents et futurs des pays insuffisamment ddvelopp6s
sinai que caux dont la subsistance de la population d6pend des pecheries.

la Confdrence, en examinant le problme des p~cheries, tiendra certai nement
compte de ces diff6rents int6rtts. Au fur et A mesure qua les travaux vont
progresser, on sara mieux A mte de voir comment i±I sera possible de concilier ces
intrlts divergents. Notre d4l6gation se permet de reccmmander aux parties direc-
tement int6ress6es d'adopter une attitude de comprdhension. Lorsqu'on considbre,
b ce propos, leas zones de pfche mondiale, il spmble que le probi'me pr6sente
plut~t un aspect rgional et quen consdquence il peut ftre mieux r6solu par des
accords mutuals ou r6gionaux.,

Notre ddi4gation tient d6s A pr6sent A ddclarer que Is formula qui pourrait
8tre adoptde par la Conftrence doit reconnaitre le droit de p~che de l'Etat c8tier
jusquA. une largetr de douze miles.

Aux termes de catte br~ve dclaration, je m'empresse de mentionner encore une
fois lea quelques paroles du Prdsident de notre Conf~rence qui a affirm que "Ie
d6faut d'accord au sen de catte Conf~rence ne servirait ni leas int6rfts des Etats
participants ni ceux des peuples du mond" ?. Notre ddl~gation, en ce qut la
concerne, apportera bien volontiers son concours entier en vue d'6viter quun tel
dchec ne se produise.

M. VU VAN 14AU (EUpublique du Viet-Nam) : La seconde ConfErence des
Nations Unies sur le @roit de la mar n'est pas n~e de Itdchec de sa devancibre.
Par cette affirmation pramibre, la d614gation du Viet-Nam voudrait, sans tarder,
apporter un dmenti cattgorique & la croyance injustifile qui a pu se r~pandre,
d'aprbs laquelle, lors de nos assises de 1938, nous n'avons pas rdussi A mener
A bien notre mission.

4 Docuients 6ff iells de la feuxiime ConfErence des Nations Unies sur le drait
de ls mer. lbre sdance plni~re, par. 26.



Ii faut reconnaitre que cette mission 6tait extrgmement d6licate. I
sa'sgissait non seulement de discerner, parmi les pratiques unilat6rales dont
ianarchie internationale favorisait 1 4 nlosion, celles qui refldtaient de
vritables rZgles de droit, mais encore d'adapter cefles-ci aux besoins'nouveaux
ainsi qul'A la situation nouvefle de l'humanitd. Or, pr6cisdment, ces besoins ne
cessent de se multiplier, tandis que leur prolif6ration eggrave dangereusement,
A leur tour, lea compdtitions entre Etats. D'autre part, il faut tenir compte des
aspirations des jeunes Etats dont Japparition a modifid radicalement la physio-
nomie de la communautd internationale, pour ne pas dire l t 6quilibre• mondial. Ils
revendiquent leurs droits 6 la fois sur l route et sur le trdsor que constitue
la mer, auxquels, selon de trop vieifles habitudes, des esprits attards consi-
dbrent encore que seules peuvent acc6der pleinement les nations les mieux rourvues.

Toutefois, si.les discussions ont 6t6 ^apres et vives, tant la mati6re dtait
importante et la tache difficile, elles sont loin d'ftre stdriles. Sous la
direction 6clair6e de son Prdsident, Son Altesse royale le prince Wan, grace aussi
A lJesprit de coopdration et au sinc6re ddsir d'aboutir dont firent preuve tons
les Etats participants, la Premibre Conf6rence a enregistrd des rdsultats qui
n'ont pas td, peut-@tre, appr6ci6s A leur juste valeur par l'opinion mondiale,
mais qui sont, sans exag6ration aucune, consid6rables, pour peu qu'on se r6fbre
aun graves insuffisances de la situation antdrieure.

NMeme dans les domaines ott, finalement, aucun accord n'a pu 8tre r6alis4, 2a
Confdrence de 1958 a ddblayd le terrain, 6difi4 des projets et rapprochd des points
de vue.

1U est done juste de souligner que la prdsente Conf6rence n'est pas le
t6moignage de 1j6chec de la premire, mais qu'au contraire elle doit dtatre rdunie
aux r4sultats encourageants obtenus-par celle-ci qui lui ouvre, dans i'dtude des
questions fondamentales, la voie vritable A suivre.

Pour s'en convaincre, il suffit de 'mditer sur notre ordre du jour 3/ qui
comporte les deux points suivants :

1. Examen de la largeur de la mer territoriale, et

2. Examen des limites des zones de ptche.

Cette dualitd comporte en effet une signification irr6futable.

Lors-de la premibre Conftrence, avec nombre d'autres d6l6gations, et non des
moindres, -la d~l6gation du Viet-Nam s'est dlevde contre le r6gime trdditionnel
qui consaerait une opposition brutale entre le statut de la mer territoriale et
celui des eaux qui se trouvent inmadiatement au-del de cette mer territoriale.
On passait sans transition du rdgime de la compdtence exclusive de l'Etat riverain
a celui de la comp6tence .concurrente de tous lea Etats de la comunautd inter-
nationale. Nous souhaitions alors, en substitution & ce r6gime d'opposition, A
ce r6gime de contraste 4ui a entratn4 dans le pass tant de d6saccords entre
nations, un rdgime plus souple, fait de d6gradetions juridiques, dlaprs lequel

g Ibid., p. xxvi.
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leas comptences des Etats riverains devraient non pas prendre fin brutalement &
in limite extdrieure de Is mer territoriale, mais plut~t s'att4nuer progressi-
vement a mesure qu'on avance vers la haute mar. Plus particulirement, compte tenu
tant de cette conception g6n~rale que des aspirations particuli~res de notre Btat,
noun avons demandd, avec bien d'autres d6l6gations, la reconnaissance d'une
certaine zone de peche au profit des Etats riverains au-defl de leur mar
territoriale Yj.

Ntest-il pas vrai qze la distinction entre la d6termination de la largeur de
la mer territoriale, d'une part, et la dlimitation de la zone de p~che, d'autre
part, adopt6e 4 is fois par i'Assemblde gdnrale des Nations Unies dans sa r6so-
lution 1507 (XIII) du 10 d6cembre 1958 et par notre Conf6rence elle-mme lots de
i'adoption de son ordre du jour, n'est-il pas vrai, dis-je, que cette distinction
n'aurait pu etre ainsi accept4e sans discussion si le principe et la ndcessitd de
cette distinction n'6taient d6j& clairement admis par la premi~re Confdrence?

Il apparalt aini que cefle-ci a abouti b. un r6sultat positif d'une ampleur
insoupgonnde qui n'est autre qua le ralliement au systbme de ddgradations
juridiques. On ne mettra jamais assez en relief ce progrbs qui eat r6el,
quoiqu'il ntait pas revttiu le caractbre spectaculaire d'un accord solennel.

Pour notre part, la dualit6 qui est consacr6e signifie qua la zone de p~che
& d6terminer est celle qui se situe au-delb de la mar territoriale. Si elle ne
signifie pas cela, elle ne .signifiera rien, car il est 6vident que, dans le cadre
de la mar territoriale, l'Etat riverain dispose ddj& des droits de plche Wes
plus -entiers.

Tells est la ligne gdn6rale A laquelle se conformers notre d61dgation dens
toutes nos discussions futures. Clest elle qui commanders fondamentalement nos
positions relatives respectivement aux deux questions qui figurent 1'ordre du
jour.

Sur Is question de la largeur de la mar territoriale, tout d'abord, quel a pu
tre le chemin parcouru par la premi~re Confdrence et qua devrions-nous faire pour

parachever son oetvre?

Tout le monde se rappelle que, durant les- premibres semaines des ddbats, au
sen de la Premikre Commission, en 1958, ce fut une succession presque ininter-
rompue de rdquisitares prononc6s contre la "rgl4e des trois milles". Sans doute,
la Commission de droit international, en constatent qua la largeur de ia mar
territoriale vaiiait, selon les Etats, entre trois et douze milles, ntavait-elle
pas rejet6-formeflement la largeur de trois milles. En r6alit6, il 4tait & peu
prbs acquis, pour la majorit6 des d6ldgations, qua ce qui dtait appel6 la "rbgle
des trois milles", malgrd le soutien qua lui apportaient les principales
puissances maritimes, ne correspondait A aucune rbgle de droit positif susceptible
de s'imposer A l'ensemble de la communautd internationale. C'est ainsi que, fina-
lament, cette largeur ne put r6sister aux attaques qui 6taient dirigdes contre
elle de toutes parts.

4 Documents officiels de la Confdrence des Nations Unies sur le droit de la mer,
vol. III, 7me sance, p. 38 et suivantes.
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AUEssi bien, lqrsque les principaux partisans des trois milles traditionnels
s e ddcidbrtnt A soumettre une proposition tendant & la reconnaissance d'une largeur
de a Iles, ils ne purent dissimuler leur v6ritable pense.

Ce ,fit lt acceptation de l'id6e que la "rbgle des trois nilles", m&ame si elle
avait reqd dens le pass6 une certaine cons6cration, n6 pouvait plus 6tre maintenue.
A partir de cette initiative, la 'rbgle des troias milles" a vdcu et nous nous
souvenons encore, comme ile dailleurs rappel6 bier le reprdsentant de itUnion
sovidtique, de l'oraison funbbre qu'un de nog'distinguds collbgues lui dddia.

Spns doute, les auteurs de cette proposition soulignbrent-ils qu'il ne
s'agissait que d'une proposition et quten cas de rejet, ils reviendraient & la -
tradition des trois. milles. Mais les r61allt6s sont plus fortes, ells sont aussi
in6lictables. :Eles se trouvent dans la vie des peuples qui protestent cheque Jour
contre cette largeur qui ne favorisait que les grands Etats disposant .d'une flotte
puissante. Elles"se trouvent aussi dens le droit. On invoque souvent, en effet
larrft de la Cour internationale de Justice sur les p~cheries anglo-norvdgiennes
qui spdcifiait que la mer territoriale constituait "l'accessoire du territoire
terrestre" 5/1 Slil en est ainsi, Jlaccroissement des besoins territoriaux, qui
eat indniable, doit aussi entratner 'l61argissement de la mer territoriale en
tant qUlaccssoire.de la terre.

La ddldgation du Viet-Nam estime en cons6quence qu'au moins la premibre
Conf6rence est parvenue h un r6sultat qui est la n6gation de I soi-disant rbgle
des trois milles. La mission de notre Confdrence d'aujourd'hui. est done clairement
trace; sur ce terrain d6blay6, il nous faudra construire. Pour que i'oeuvre de
notre devancibre ne soit pas vaine, nous devrons.'nous efforcer de nous entehdre
pour instituer nne rgle vritable qui, & l'avenir, s'imposera &.tous,

Reconneisson que les Etats traditionnellement attaches a la largeur de
trois milles'ont 'fait de notables concessions en se ralliant aux six milles.
Compte tenu de leur rdglementation nationale et de leur dquipement technique qui
sont basds sur cette largeur de trois milles, fls ont consent!i des sacrifices -
sensibles 'en renongant 6 cette largeur. Puisque in bataille se droulait entre
les partisans de trois milles et ceux de douze mifles, et si, cone nous le
croygns fermement, le ddsir de coopdration et d'entente est rdel, la ddldgation.
.&@ Viet-Nam est en droit dlespdrer qu'au cours de cette Confdrence, les seconds
s'bgageront & i6urtour dens la voe des concessions.

Puissent-ils admettre que, meme en faisant quelques peas dens ce sens de la
conciliation, ils out pratquem&nt *jagn6 in bataille car, d'uie part, toutes les
dispositions relatives & la zole contigu d6J adoptdes par l Convention sur la
mer territoriale et la zone.contiguL, d'autre part, is" reconnaissance explicite. de-
Is n~cessitd dune zone de piche situde au-del& de la met territoriale leur
apportent presqu .tohtes les satisfactions qulils pouvaient attendre de la lergeur
maxima de douze miles.

W C~.JnRecuil 19%,~ p. 3.28.



En tout 6tat de cause, la d6legation du Viet-Nam exprime l'avis que le
principe de la libert6 de la haute mer doit demeurer notre guide h tous. On a
toujours soulign4 que la mer constitue un ben rentrant dans-la ommunaut6
primitive des peuples et toutes les raisons d6velopp6es en faveur du maintien de
cette conmunaut4 nont rien perdu de leur fondement. D~s lors, lextension de
la mer territoriale jusqu'6 une largeur de douze milles, alors que des prdrogatives
importantes sont attribues par ailleurs aux Etats riverains au-delb de la limite
des six milles, contitue incontestablement un empiftement sur le patrimoine cammun.

I1 reste enfin une autre consid6ration. Lors de la premire Conf6rence,
toutes les propositions favorables 6 une largeur de douze milles ont prdsentd

celle-ci conme une largeur maxima. Elles reconnaissaient pratiquement h. chaque
Etat la facult6 de choisir entre la largeur de trois milles et celle de douze
milles. Pour 6tayer leurs th~ses respectives, leurs auteurs invoquaient volontiers
l'article 5 du projet de la Comnission de droit international g. Mais il faut
souligner que ce texte n'est nullement convaincant en la circonstance. li n'a fsit
que constater le d6sordre qui r~gne actuellement dans la communautd internationale.
Si la Commission de droit international n

ta pas cru devoir proposer une largeur
uniforme, o'est parce qu'elle estimait quelle ntavait pas la comp6tence voulue b
cet effet. Mais notre Conf6rence, elle, d6tient 1galement cette comp6tence. Si
elle devait adopter de telles propositions autorisant le choix enarchique entre
un minimum et un maximum - nous sommes obligds de le dire - elle ne rendrait aucun
service a lthumanitd, car non seulement elle laisserait se perpdtuer le chaos
actuel, mais encore elle commettrait une faute en offrant d4sormais . celui-ci
une base Juridique. certaine.

En cons6quence, le Gouvernement de la Rgpublique du Viet-Nam se ddclare en
faveur d'une largeur uniforme de six milles, considdr6e comae une rbgle juste,
susceptible de servir les intdrets de tous les Etats et qui, au surplus, & la
!umire de nos d6bats ant6rieurs, a le mirite d'apparatbre commae une solution de
conciliation.

Il va sans dire que cette nouvelle "r&gle des six milles" - si, commae nous le
souhaitons de tout coeur, elle tait adoptde par Is Conf6rence - devrait s'ins6rer
et s'appiquer dans le cadre des dispositions de la Convention sur la mer terr-
toriale et la zone contiguU. Notanment, iorsque lea cares de deux Etats se font
face ou sont limitrophes, ctest la ligne nddiane qui devra senar de lnite h,
leurs mers territoriales respeotives. La ddl6gation du Viet-Nam tient 6 faire,
en ce qui la concerne, catte proclamation, car notre pays poss~de l'archipel de
Phu-Du, proche de notre tle Phu-Quac et qui se prolonge jusqut au large des c8tes
cambodgiennes, en deq& d'une distance de six milles ae ces dernibres c8tes. Le
Gouvernement du Viet-Nam rdserve tous ses droits sur cet archipel qui relbve de
sa souverainetd exclusive aini que sur la mar territorale qut l'entoure confor-
mdment aux dispositions cbnventionnelles ddji adoptdes.

Je viens d'exposer le point de vue -de la ddJ gation du Viet-Nam en ce qut
concerne l larg~ur de la mer territoriale.

§W Documents offrcelis de l'Assemblde gdnrale, onzibme session, Suppl6ment No 9,
par. 35.
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Quant-& le question de la ddterminati n des zones de peche, la d16gation du
Viet-Nam estime 6galement que la Confdrence aura pour t~che de d6velopper et
d'organiser un principe d6ji acquis lors de celle de 1958 : il sngit du principe
de i extension des droits de ptche des Etats riverains au-del" de leur mer
territoriale.

Pour souligner lai difficultd de ce problme, on a fait valoir 1'opposition
qulil soulhve entre les Etats riverains et les Etats non riverains. Hlas' la
question nous parait plug complexe encore. Ii n'est pas vrai qulil n'existe que
deux camps en prdsence, d'une part celui des riverains qui revendiquent des droits
tir6s du voisinage et de la contigutt6, et d'autre part celui des non-riverains
qui se r6clament de la libert6-de che et, partant, de lIint6ret gdn6ral de la
communaut4 internationale pour repousser ces revendications. En rdalit6, A
itintdrieur de chaque camp, les situations ne sont pas toujours identiques et de
nouvelles diffdrences apparaissent.

Cest pourquoi, au regard de cet 6pineux problAme, la position de base de in
d614dgation du Viet-Nai est que la Confdrence ferait fausse route si elle dsirait
,procdder par le moyean d'une gdndralisationrasyst6iatique. Ti serait plus sage et

2aans conforme aux r6alitds de tenir compte, tent pour les Etats riverains que
pour lJes Etats non riverains, de certaines situations spdciales.

En ce qui concerne les Etats riverains, pour la plupart dlentre eux une zone
de ptche fixde de faqon uniforne et intangible pourrait leur suffire. A premiere
vue, cette manifre de rdsoudre le problme qui tendrait & reconnaitre des droits
6gaux b tous lea rivdrains paraltrait satisfaisante. Nous nous y associons
6videmment., Mais cette sele uniformit4 deviendrait une injustice flagrante
lorsqu'elle s'appliquerait 4 certaines situations particulikres, telle que elle
du Viet-Nara.

Nous avons d6jb" indiqu6, lors de la premiere Confdrence, que la question de
in plche ctibre eat pour notre-pays une question vitale. La mer qui baigne nos
cates recouvre, sur une grande largeur, des fonds A peu prts plats qui sont, de*
ce fait, t &s riches eh ptoissons. Sur tout le d~veloppement de notre littoral,
il nt y a pas n kilombtre qui n'ait son village ou son hameau de pkcheurs. Le
Vietnamien est n6 p~cheur et havigateur. Lee produits de la p~che sont ndcessaires
b sa subsistance quotidienne. Nul nt ignore que In population du Viet-Nam, comme
celle de tous les Etats dtExtr~me-Orient, se nourrft presque exclusivemen de riz
et de poisson. -

Jtajoute que la configuration g6ographique de notre pays est telle-qu e sa
partie terrestre centiale, fort troite, adosse k une zone montagneuse srile,
noffre .sou~ent k la population laborieuse d'autres, activit6s, d'autres
ressources que la piche.

-Or, si les p bheurs dont nombreux et actifs, si le poisson constitue le moyen
de subsistance de notre population, notre flotte et nos engins de p@che demeurent
encote tits sommaires. Pendant longtemps encore, nos nationux ne pourront
s'avetturer en hdute mer A des distances ttop 6loign4es de nos rivages. Pendant
longtempf.encore, nos plcheries-resteront des p~cheries purement c8tibres. fl
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serait d~s lors injuste de leur imposer les mmes limLtes que celles qui
s 'appliquent aux Eats techniquement 6quipds et capables de compenser 1'existence
de ces limites par la'pratique intensive de la p~che hauturibre.

C'est en se fondant sur ces consid6rations que la d6l6gation du Viet-Nam
a ddposd, en 1958, au sein de la Troisi6me Cormission et en commun avec la d614-
gation des Philippines, une proposition visant & reconnattre aux habitants d'un
Etat riverain qut, en se livrant & la p~che, "exercent cette activit6 principa-
lement sur lea ctes dudit Etat et tirent en grande partie de cette pache leur
subsistance et celle des autres habjtants", un droit pr6f6rentiel de pache dans
une certaine zone de la haute mer face & ces c8tes 7/. Nous avons pr6cisd dans
cette proposition qu"aucun Etat riverain nest en droit d'interdire la piche dons
cette zone aux habitants d'autres Etats dbs lors que les besoins de sa population
ont 4t6 raisonnablement assurds".

Pemettez-moi de rappeler, Lonsieur le Prdsident, qulau sein de cette
Troisibme Commission vous avez constamment soutenu, ave tine grande largeur de
vues, nos revendications.

Veuillez accepter, avec nos chaleureuses f~licitations pour votte diection,
l1expression de nbtre viva reconnaissance.

a lheureusement, malgr4 ce bienveillant appui et celui de nonizeases autres
d6l4gations, nos efforts en vue de faire laboutir ce texte nont pas ete couronnds
de succbs. ous sammes persuadds ndanmoina qu'ils ont pu entrainer 1'adoption,
par la Confdrence pl6ni6re, dans sa sance du 26 avril 1958, de 2a. XeSolution VI
sur les "situations spdciales touchant les pacheries cati~res" etqui'vise
nommdment "la situation des pays dont la population c8tihre tire principalement
du produit des pecheries c8tibres les protdines animales de son al!M tation, et
dont les m6thodes de p~che sont essentiellement linites & la pcbe locale au
moyen de petites embarcations" 8.

Certes, cette r6solution ne nous a.donn6 aucune satisfaction positive. Mais
& nos yeux, elle a le mrite de consacrer officiellement lexistence d'une
situation qut m4rite une protection juridique.

C'est pourquoi nous reposons & cette deuximo Confdrence ce aeme problme
qui rentre dvidemment dana se comptence puisque celle-ci porte sur 1lexamen de
la question des droits de pache au-delh de la mer territoriale. Rous.pers6vdrons
dans notre attitude parce que nous scmmes convaincus qutib s'agit de revendi-
cations fondes.

Elles sont d'abord 1gitimes, ces revendications, car elles sinncrivent
dars ce mouvement g~nral qut honore l'humanit6 et qui consiste & aider de toutes
les maniZres les Etats et les peuples qui sont en voie de ddveloppement. Nos
revendications sont en outre mesurdes.

j Documents officiels de la Confdrence des Nations Unies sur le droit de i mar,

vol. V, annexes, document A/CONF.13/C.3/L.60.

/ Ibid. vol..II, annexes, document A/COfP.15/L.56.
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En effet, la notion de droit prdfdrentiel que nous pr~conisons se situe .

mi-chemin entre le monopole et la libre concurrence. Elle est.moins absolue qua
celle de droit exclusif. En tous lea c.as, elle ne devrait 9tre ni automatique,
ni inccnditionnelle.

Fz. raison de tous ces aspects, nous souhaitons ardemment que d t autres nations
qui se trouvent dana une situation semblable & celle du Viet-Wam acceptent de
travaifler avec nous b. l'institution de ce droit pr6fdrentiel qui ne serait autre
que la stricte expression de la justice.

Qu'il me bc6it permis maintenant d'ajouter quelques rots sur la situation des
Etats non riverains.

En rdalit , le problkme des Etats non riverains ne nous asaille pas direc-
tement. Vous venez de le voir,- nos pecheurs n'op~rent pas dens lea eaux face aux
cates dtrangbres. Par ailleurs, .e long de nos propres cftes, mfme it des distances
dloign4es, depuis toujours, aucune embarcation 6trang~re ne vient jeter le filet.
Nous pensons dbs lors que si notre devoir est de ne pas nous ddsint6resser des
problines qut prdcccupent lea autres d6l6gations, nous sommes en mame temps 6n
mesure de les aborder avec le maximum d'objectivit6.

Nous estimons qu'ici aussi, il sera impossible de classer dens une msme
catdgorie tous lea Etats non riverains.

Certains dentre eurx ne seront nullement touchds par l'extension des zones
de p~che, car lea lieux d'op6ration de leurs ptcheurs ne se trouvent pas dens des
secteurs qui seront atteints par cette extension. Par centre, d'autres Etats non
riverains seraient durement touchs si une majeure partie de leur iidustrie

.nat~onale de ptche eat basde sur des rtcheries exerc4es dans des endroits oi elles
13ouvaient ftre idgalement pratiques en vertu du principe de la libert6, mais qui,
ddsormais, leur setaient fermas du fait de itextension des droits des'riverains.

Lorsqu'on envisage le cas de ces derniers Etats, on ne peut manquer de
stapercevoir que, nulle part plus que dans ce probl~me,-ntapparaissent avec autant
de nettet6 lea n6cessit4s contradictoires du ehangement d'une part et de lt stabi-
litd de l'autrp. Mi devrait r6sider la solution? Nous pensons, de toutes manibres
qu'elle ne saurait tre inseparable des principes gdndraux du droit qui sent it
base de justice et qui ne m6conniissent jamais lea situations rdsultant de
V ekercice rdgulier dtune coapdtence. If appartiendra it notre Confdrence de
rechercher adus quelle forme cette solution. devrait mettre en oeuvre ces principes.
Peut-itre, dens ce cas, le recours it la mke hotion de droit prdf6rentiel, quitte
&tle cractdriser par des oritbres appropri6s, pourrait-il r4aliser ce compromis
qu.on doit rechercher entre les intdrets en pr6sence?

Le Viet-N=m constitue un jeuie Etat dent les tches sent immenses. Pour les
mener it bien, il a besoin que, dansJl t univers qui lentoure, r6gnent lbarmonie
et la paix, Auhsi, aujourd'hui come il y a deux ans, neus.demeurons fidblesa
nous-mmes en souhaitant ardement le suec~s de la Conference qui seule pourra
E1iminer un s~ejt persistent de-discorde entre lea peuples et qui, par li,
bdnficiera la. comunaut6 "itnationale tout entibre.
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Afin d'assurer ce sucebs dans cette confrontation gdndrale des tendances
aussi valables les unes que les autres, les sacrifices de chacun seront n~cessaires.
Nulle thbse ne pourra prdtendre & une victoire totale et absolue. Voil. pourquoi
la plupart des vues que je viens d'avoir 1'honneur d'exprimer au nom de la d616-
gation du Viet-Nam sont essentiellement conques dans un but de conciliation,

Du moins, soyez persuadds que ces vues ne sont ddtermindes par aucune
passion, aucun pr6jug6. Nous lea avons formuldes en nous appuyant uniquement
sur lth6ritage spirituel que notre vieifle nation reqoit de sea anctres, qu'elle
continue de respecter, et qui nous enseignent l2amour de nos semblables, la
primautd des valeurs morales, le souci du juste milieu et, par-dessus tout, le
culte de la sagesse.



Sr. MAP!INEZ MORENO (El Salvador): Seflor Presidente, los qua desde hace
varios fos- conocemos vuestra ectiva y juiciosa labor en el campo internacionai,
con la que habdis dado prestigio a vuestra noble patria, hermana de la nuestra,
nos co mplacemos en felicitaros nuy sinceramente por l distlnc6n de qua hab4is"
sido objeto al ser electo Presidete de la Comisi6n Pienaria y os auguramos tods
clase de dxitos en el desempeflo de tan delicado y honroso cargo.

Nos encontramos reunidas representantes de casi todos los palses del orbe para
tratar de eucontrar soluci6n a uno de los problemas mis importantes y diftciles
del derecho Internacional. l determinacidn de la anchura del mar territorial y
del 1mite de las pesquerras. -La importancia del tema es obvia, ya que los
recursos naturales del mar, que se encuentran en las zones contiguas a las costas
de los Estados, aurnque sin ser inagotables constituyen uda riqueza incalculable
que para elgunos passes es simplewkente una fuente mis de ingres6 nacional por
explotacidn remunerative y pars otios, los ilamados subdesarrollados, es un
elemento vital de su exiguo patrimonio nactonal.

Y la dificultad del tens es tambitn evidente ai se toms en cuenta .a anarquta
internacional que exdste en materia de pretensiones estatales sobre IQs espacios
marfltios y la variada y a veces contradictoria poslci6n que ciertos palses hen
adoptato en distintas dpocas o situaciones, segdn el ritmo de sus intereses
momentgneos.

Asf vemos qua los defensores originales de la teorra del mare clausum son
shore los abanderados del prinaipio irrestricto de la lLbertad oceinica, y que
algunos Estados que proclaman ifaites no mayores de las 12 millas tienen sistemas
tan especiales pare pedir dicha distancid que en verdad su autdntica pretepsi6n es
imposible de determinaci6n exacta.

Es indudable que para algunos parses el problems as an mds complejo qua pare
"otros, ya que existen, adens, cuestiones jurldicas que den poqa flexibiliad a
iusdelegaciones pars aeptar fmites menores que los fijadaos tor la iegislacidn-
interns. Tal acontece con mi patria, El Salvador, cuya Constituci6n polftica
establece expresamente que el mar adyacente se extiende haste una distancia
de 200 millas marinas de sus costas, contadas desde la inea demis baja mares,
aunque dejando clara constancia de qua El Salvador garantiza y respeta el mis"
amplio drecho internacional de navegaci6n.

Pero pese a lo explrcito y terminante de la disposici6n constituclonal, qua
es atributo exclusivo del poder constituyente y soberano del Estado, ml delegaci6a,
'con un alto esptritu conciliador, no tiene inconveniente en manifestar que s esta"
Confe:.encia llegs a ecuerdos concretas sobre la extensi6n de los espaclos arftimos
el Go3ierno de El Salvador, por una parte respetuoso fundamentalmente de su
ConstLtucidn p61ftica que as de naturaleza rigida, y por la otra de los derechos de
is co:munidad de naciones, se interesari en proponer a la Asamblea Legislative quae
reglamente el principlo constitucional en forma quea ermnice con la norma interns-
caonal aprobada mediante el establecimiento de una zone de lifertad absolute de
peace y navgacli6n an su amplio mar adyacente. En esta forms El Salvador reltera
na vez mis su devocidn a los principios del der~cho internacional, y es que pare
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mi pars is fijacii de las fronteras exteriores del mar territorial y del imite
de las pesquerfas es secundario al problema fundamental del respeto a los deretos
reconocidos de la familia de naciones.

En efecto, poco adelantarfa la ciencia de Vitoria y de Grossio en su empeflo
encomiable de lograr el imperio de la justicia y de la paz entre los pueblos si
se aprobara una determinada anchura de mar territorial y por otro lado se
conculcase, por ejemplo, el derecho al libre trdnsito inocente.

Como tuve el honor de expresar en la primera Conferencia sobre el Derecho del
Mar 2/, desde este mismo estrado, El Salvador, que considers mds importante ia
aplicacidn de los principios jurfdicos internacionales a la foriuiaci6n o redaccidn
de los mismos, prefiere sostener un mar territorial extenso y respetar efectiva-
mente todos los derechos reconocidos de ia comunidad internacional, como siampre
lo ha hecho y lo seguird haciendo, a mantener dicho espacio maritimo dentro de
alcances limitados y por otra parte abusar del principio glorioso de la libertad
de los mares.

Mi delegaci6n estima que una norma jur:dtca no debe ser impuesta por Vu Estado
a otro, pero que tampoco 4ste puede hacerlo desistir de su pretensi6n.. Como bien
dice el eminente jurista cubano Don Antonio Sdnchez de Bustamente, "Ninguna naci6n
puede constituirse legtimamente ea juez y soberano de otra pars negarse a recono-
cerle en el mar o en la tierra firme el ejercicio legftimo y necesario de su
autoridad. Es seguro que un Estado que tenga tres mnllas como ifmite de su mar
territorial y que se niegue a reconocerle cuatro millas a otro, protestarfh endrgi-
camente si uno o mds Estados se conformaran con dos milles y le notificaran que na
estin dispuestos a aceptar ia tercera. Tanto mids - dice el citado internaciona-
lista - que en el orden histdrico la propia naeci6a reclamante que desee imponer su
voluntad Como ley del mundo habri tenido en otras dpocas para ese fin diferentes
medidas legales" i2/.

Consecuente con esa posici6n, El Salvador unca ha tratado de imponer ia
distancia consignada en su principio constitucional como norms internacional, sino
Sue en todas las reuniones ha propugnado el principio de que cads Estado tiene
competencia para fijar la extensidn de su mar territorial, siempre y cuando no
viole derechos de terceros parses.

Coma es del conocimiento de todos los representantes aqur presentes, desae
hace poco mds de una d6cada, como si se tratara de un despertar de un letargo de
siglos, los estadistas de todos los paIses se han preocupado por combatir el
subdesarrollo econ6mico con m4ras a la elevacidn del nivel de vida de sus pobla-
cdoes. Pars lograr tan altos fines muchos Estados, que hasta hace poco tiempa se

q/ Documentos oficiales de la Conferencia de las Naclones Unidas sobre e.
Derecho del Mar, vol. III, 16a. sesidn, prr. 24.

lg Antonio Sdnchez de Bustasmante y Sirvdn, El Mar Territorial, 1930, La Habana,
Imprenta de la Universidad, pdrr. 157, pdg. 205.
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habfan mantenido al margen de la explotaci6n de la riqueza ictiol6gca que en
forms anticientrfica y abusve efectuaban muohas veces embarcaciones extranjeras
en sus costas, comenzaron a reivindicar sus legftimos derechos.

E la Amdrica Latina, par ejemplo, surgieron una serie de declaraciones sobre
los derechos soberdnos o jurisdiccionsles relacionados con la plataforma conti-
nental e insular y un movimiento vigoroso de ampliaci6n de los confines del mar
territorial. Aefr varias Reptdblicas americanas, entre las que se puede meacionar a
Posta-Rica, Chile, Ecuador, Honduras y Per, en aiguna ocas6n han sostenido o
sostienen actualmente la tesis de las 200 millas de mar territorial o de zons
jurisdiecional, en tanto que otras, Argentina y Uruguay, por ejemplo, defendieron
en varios c6nclaves interamericanos la teorfa bastante i6gica de que si un Estado
ejerce derechos sobre is plataforma continental debe tambign ejercerlas sobre las
aguas que la cubren que, come es sabido, en ciertas partes se prolongan hasts
a 400 milla s de distancia.

Far otra perte, y mientras en otras regiones del mundo algunos Estados alegaban
derecho sobre todo un mar o declaraban aguas interiores todas las que se encuentran
dentro de un archipidlago, las Republicas americamas, con propdsitos de defense,
establecieron una zone de segurindad hemisfdrica, todavla vigente, hasta 300 millas
marinas del litorial americano.

Todo esto determin6 sin duda Al Sr. Francois, Relator Especial de la Conisi6n
-de Derecho Internaecional de las Naciones Unidas, en su segundo informe, a reccmendar
la adopoi6n de una zone hasta de 200 millas marinas en la que los Estados riberelos
podrfan dictar las prohibiciones necesarias para la proteccidn adecuads de las
riquezas del mar a fin de evitar su extincidn y la contaminaci6n de las aguas par
hidrocarburo a_/. Yd pals se sum6 a esd movimiento procurando siempre no afectar
los derechos e Intereses legrtimos de otras naciones, y es que El Salvador, en
contraste con la posicidn ambigua y contradictoria que las Potencies pesqueras y
navales han mantenido a travds de la historia, y con la pretica de algunos peses
de proclamar un mar territorial reducido y al mismo tiempo de mediarlo en forms
artificiosa y arbitraria a fin de prolongar dicha grea haste grandes distancias,
ha sido siempre consecuente con su politica de respetar los derechos de la comu-
nidad internacional a la libre navegaci6n paffice, a la pesac, al sobrevuelo
comercial en las aguas territofiales y a la colocacin de tuberfas y cables
submarinos.

En opini6n de la delegacidn salvadoreffa, el punto medular de esta Conferencia
debe ser el respeto y vigencia efectivos de los derechos de la cormnidad de
naciones, mdximd ahora en que ya se ha reconocido el derecho superior e interds
especial del Estado costero al aprovechamiento de su riqueza icttolgica, 1o mismo
que el indiscutible derecho soberano de los Estados sobre su zdcalo continental.

L4f Vase el texto francds original en Yearbook of the International Law
Commission, 1951, vol. II, pdg. 75, documento A/ON.4/42, pdrr. 80.
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La determnaci6na de la anchura del mar territorial y del l1mnte de las
pesquerfas serd sin duds un triunfo del derecho, pero lo fundamental, lo verdade-
ramente dtil y prdctico es que, cualquiera sea la distancia que se"fije a esas
areas maritimas y que, ante las necesidades vitales de-los pueblos en esta dpoca
crttica de la historia humana no puede ser muy Jimitada, s& d6 vigencia efectiva a
los derechos de la comunidad internacional aunque sin olvidar, como bien lo dijo
el ilustre profesor peruano Alberto Ulloa, que estas cuestiones presentan tantos
aspectos humanos y sociales de importancia que no pueden, pasarse por alto ante
intereses de £ndole mercantilista.
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Fourth Meeting

-Thursday, 24 March 1960, at 10.45 a.m.

M. PET .(Suede) : Tout d'abord, en m'associant AL mes cofllgues qui ont
dJ6 -pris la parole, je tiens A vous X6iciter, au nom de-la d4l6gation su4doise,
et L vous aire combien est grande notre satisfaction de vous voin pr6sider cette
Commission. Je tiens dgalement A f6liciter notre Vice-Pr6sident et notre Rapporteur.
Dans la composition du bureau de la Commission, je voi une garantie de succ~s de
nos travaux.

Si la d6ldgatiom suddoise prend la parole d~jA, A ce stade plutot prdliminaire
du d6bat, c'est, en premier lieu, pour rappeler trbs brivement qu'il y a bien des
Etats qui .ne sont aucunement pr~ts A accepter 3 'id6e, d6velopp6e d6jh par plusieurs
orateurs, selon laquelle il taut maintenant reconnattre une limite de douze milles
marins pour lea eaux territoriales ou pour des zones contigu's, ot l'Etat riverain
aurait un droit de peche exclusif. Pendant la Conf6rence prdc6dente, ma d6ldgation
a expliqu6 les raisons d'ordre aussi bien juridique que pratique pour lesquelles la
Suede a dfI prendre cette position. Je ne veux pas maintenant trop revenir sur cette
argumentation qui me paralt toujours valable, mais je tiens A rappeler au moins ce
point de vue primordial qu t en abordant la question de la largeur de la mer terr-
toriale et celle ds sones de peche, il Taut prendre comme point de depart. '6tat
du droit actuel lt, i cet £gard, la Commission du droit international, contrairement
b ce qui est quelquefois pr6tendu, n'est pas arriv6e A la conclusion que le droit
international actuel permet 1'extension de la men territoriale A douze milles. Ce
qu'a dit la Commiazsion dans Varticle 3 de son rapport 2J, c'est qu'une extension
au-delAL de douze milles West cettainement pas permise. Mais, en ce qul. concerne
la largeur de la mer territoriale en deqa da cette limite, la Commission n'a pas -pu
arriver A une conclusion en vue des opinions divergentes.

L'opinion du Gouvernement suddois A ce sujet est que la pratique internationale
d'une manibre g6n6raie, ne consacre pas de limites d t eaux territoriales aliant
au-delA de iix milles. II est bien vrai que tout r6cemment une srie d'Etats ont
proclam6 lextension de leur mer territoriale A douze milles. Mais ces revendi-
6ations, loin d'gtre reconnues par la communaut6 internationale, out r6gulirement
46clench6 une suite de protestations de la part de nombreux Etats. la situation
juridique des eaux ainsi contest6es West done aucunement identique A celle des
eaux territoriales moins larges, revendiqu4es depuis longtemps et ne falsant pas
l'objet de disputes. De telles actions unilatrales par lesquelles des Etats
riverains s'approprient de vastes dtendues dleau se heuttent au grand princiye
fondamental de la libertd de la men, qui ne permet pas qu'un Etat, sans le consen-
tement des autres Etats int6ress6s, transforme en eaux territoriales des dtendues
d'eau ayant 6t4 considdres jusqu'ici comme faisant partie de la mar libre.

-Documents officiels de l'Assembl4e gdn6rale, onzime session, Suppldment No 9,
par. 33.



S'il faut en croire la tbse opposde & la nttre, il suffirait que 1'int4rt d'un
Stat riverain lui commande de proc6der h une telle extension de ses eaux territoriales
par action unilat4rale, pour que cette extension devienne de droit. Lexistence &
l'int6r t - et, notez bien, de l'int6r~t tel que le d6finit l'Etat en question
lui-mge - 6quivaudrait done & cea.e d'un droit. Mais 'au cas bta ce droit serait
hautement pr judiciable aux int6r~ts d'un ou de plusleurs autres Etats? Je pourz'ais
citer comme exemple le cas d'un autre Etat dont les p~cheurs, depuis des temps
immmoriaux, ont gagnd leur vie en jetant leurs filets dans les 6aux en question,
Si une telie philosophie tait gdn4ralement appliqude dane les relations inter-
nationales, elle pourrait 6videmment avoir des effete tout A fait curieux et fort
peu soubaitables.

Toutefois, ma ddlgation se rend bien compte de ce que le droit, dans ce domaine
co~me ailleurs, doit pouvoir 6voluer pour rdpondre & des conditions changdes et & des
int6r~ts 16gitimes .nouveaux. Mais nous iensons dgalement qu'une telle 4volution
devrdit respecter les principes de droit fondamentaux et se faire moyennant l'accord
d'un nombre d'Etats le plus grandgpossible. C'est pourquoi ma ddldgation est d'avis
qu'il faut procder ici avec beaucoup de prudence pour ne pas mettre en p6ril le
rdsultat de-la Confdrence.

En partant de telles consid6rations, mA d6l6gation proposa, lors de la
prdc6dente Conf6rence, que la largeur de lamer territoriale serait fix6e par 1'Etat'
riverain rais qu'elle'ne saurait d6passer six milles marins ?. TUne telle solution
comporterait d6jiL un sacrifice consid6rable de la part des Etats qui, jusqu'ici,
n'ont 6t6 prdts & reconnattre" que des eaux territoriales moins larges, notamment de
trois milles ou de quatre milles. Aller au-delA de six milles endommagerait' trop,
aux yeux de ma ddlgation, les. int6r^ts de la grandd communaut6 internationale, par
ex mple en matibre de navigation.,.

En ce quj concerne les zones d'e pfthe, conception nouvefle dane le droit inter-
national, le Gouvernement su6dois n'a pas-6t6 convaincu de la n6cessitd de cr6er de
telles zones avec des droits de peche exclusifs, rdserv6es aux Etats riverains.

La Convention sur la prche et la conservation des ressources biologiques de la
haute mer .3, adoptde h la Conf6rence prdcddente, contlent une sdrie de dispositions
visant la protection et la conservation des stocks de i.!Aisson et des autres
ressources biologiques de la haute met. Cette Convention-a dgalement reconnu at pris
en consid4ration b'int6rt sp6cial quata 1'Etat riverain a u maintien de la producti-
vit6 des ressources biologiques dans tout ou partie de la haute mer adjacente & sa
mer territoriale. En outre, il y a lieu de rappeler la r4solution de la meme
Confdrence sur la situation des.pays ou territoires dont la population est essefi-.
tiellement tributaire des pOcheries cetires pour ra subsistance ou son d4veloppeient
dconomique, ainsi que sur la situation des pays dont la population clti~re tire

g/ Documents officiels de la Conference des Nations Unies sur le droit de la mar)
vol. I, annexes, document A/COIF.3/C.i/.4.

3/ bid., vol. II, annexes, document A/CONF.13/L.54.



principalement du produit des pOheries cftibres les prot6ines animales de son
alimentation et dont les m~thodes de peche sont essentiellement limit6es . la plche
locale, au moyen Ae petites embarcations 3 .

Cette r~solution recommande le respe&t des besoins prioritaires de l'Etat
riverain, r6sultant de sa d4pendance . J1dgarddes pjcheries en cause, compte tenu
des int6rgts des autres Etats.

Ma ddl6gation se permet de croire que par une application ad6quate de cette
Convention et de cette r6solution, les int6r~tsl4gitimes des Etats riverains
devraient pouvoir 9tre suffisamment auvegards. Au moins la preuve du contraire
ne nous parait pas encore dtablie. ni ne faut en tout cas pas perdre de rue
maintenant les deux instruments adopt~s par la premiAre Conf6rence. Ces textes
nous paraissent trbs .judicieux et l'on devrait pouvoir en faire un trs bon usage.
La rdsolution, notamment, est rddig6e d'une manibre assez souple pour-permettre,
dans les situations quelle vise, de pousser trbs loin la sauvegarde des int6rets de
I'Etat riverain au-delh de ses eaux territoriales. Le principe de la prioritd de
ses int6rgts est, en tout cas, reconnu. Sans doute, qu'il s'agisse d'appliquer la
Convention ou la r6solution, il faudra, dans chaque cas individuel, que les parties
int6ressdes se mettent autour d'un table de conf6rence pour 6laborer encore une fois
quelque chose de plus prdcis, comme il est prdvu dans les deux instruments en
question. Cela, & nos yeux, serait beaucoup plus sage que d'insister A notre
Conf6rence actuelle sur des solutions gdn6rales et rigides qul ne saurajent tenir
compte des circonstances individuelles de chaque Etat riverain.

Ce n'est de plus qu. titre de compromis que, lor4 de la prdc~dente Conf6rence,
ma ddldgation a votd en faveur de la p;oposition des Etats-Unis comportant la
reconnaissance de telles zones de peche, mais pA., toutefois, les droits acquis des
Etats autrea que les droits de l'Etat riverain seralent maintenus 5/. Ce projet de
r6solution n'ayant-pa. obtena la majorit6 requise des deux tiers, la Subde sest
trouv~e libre de reprendre sa poiition de principe.

Monsieurjle Prdsident, j'ai essay6 ainsi de ddfinir d s maintenant, le plus
bri~vement possible, la position du Gouvernement su~dois par rapport aux questions
qut nous occupent.

Documents officiels de la Conf6ren'ce des Nations Unies sur le droit de la mer,
vol. II, annexes, document-A/COF.13/L.56, rdsolution VI.

Ibid., vol. II, 14me sdance pldnibre, par. 60, et annexes,
document A/CODF.13/L.29.



Mr. DEAN (United States of America): As the representative of the
United States of America, I would like to extend my .Government's congratulations
to the Chairman, the representative of Ecuador; the Vice-Chairman, the
representative of Denmark; and the Rapporteur, the representative of Romania, on
their election and to express my pleasure at working with such distinguished
colleagues. It is an augury of our success.

You will recall that our friendly efforts to reach agreement on the breadth
of the territorial sea and fishery limits did not terminate in 1958 because the
possibilities for agreement had been exhausted.

Rather, it is more accurate to say that our labours bad not attained success
within the period of time that had been allotted for that Conference. Despite
the very large area of agreement reached, contained in conventions on the
territorial sea and contiguous zone, the high seas, the continental shelf and
Tisheries and the optional protocol which were adopted at that Conference, we
were compelled to adjourn for lack of further time with the work partly unfinished.

In so doing, we recommended to the General Assembly that it consider
summoning a second conference to be devoted exclusively to these two issues:
the breadth of the territorial sea and the fishing limits. Y

Since my Gov~rnment believes agreement on these two questions is
intrinsically a matter of the utmost importance, and can be reached if countries
will be guided by a spirit of compromise, it supported in the General Assembly,
together with a fiumber of other Governments, the resolution to convene a second
conference at an early date.

I should like for a moment to remark on two of the many reasons why my
Government feels agreewent on these two issues is so important.

In the first place, so long as they remain unsettled and in dispute, the
work of the 1958 Conference, though most substantial and impressive in itself,
remains incomplete.

The law of the sea will not generally be considered to have become 'a subject
of international accord while the question of the reach of coastal State
sovereignty over waters adjacent to its coasts is still unresolved.

Broadly speaking, the very purpose of our meeting here in 1958 - to promote
the progressive developmentand codification of international law - will remain
unfulfilled if this crucial work is left unfinished.

In addition to this principle and this aspiration which have caused us to
he convened here again, it must also be acknowledged that the absence of
international agreement on the matters-before this Conference has, in recent years

6 mbid., vol. II, onuexes, document A/CONF.13/L.56, resolution VIII.



begun seriously to disturb the previously amicable relations among countries
with regard to the lawr, and therefore the beneficial use, of the sea.

I think I need not enumerate for you here instances where relations between
countries have been severely strained or impaired by disputes arising out of a
lack of clarity in this aspect of the lai of the sea. Nor need I discuss in
detail the grave risk which lies ahead for all of us if international law in this
respect remains uncertain.

I would like merely to emphasize - indeed I believe it cannot be too often
emphasized - that a failure to reach agreement on these two issues at this
Conference would be a serious and unfortunate mistake.

Approaching this second Conference, as my Government does, as a resumption
of our previous friendly deliberations, it would seem most appropriate for us
to continue our efforts at reaching a satisfactory compromise at the point
where we left off.

There are many countries, including my own, with preferred solutions to the
issues before us. But in or-er to obtain agreement here, we and they must
refrain from pressing our preferred'solutions. The solution preferred by the
United States, which we believe to be in the interests of all nations, large
and small, to the question of the width of the territorial sea is a width of
three miles, and no more. The United States prefers that there be no exclusive
fishing jurisdiction beyond a three-mile limit.

Efforts to maintain and maximize fishery production, a highly desirable
objective, have, we believe, little to do with arbitrary lines drawn by men in
or on the ocean, and such efforts can be realized more effectively through
realistic conservation agreements between the parties. Indeed, in many cases
the drawing of such lines by men would complicate conservation efforts.

The position of the United States concerning the breadth-of the territorial
sea has been historically determined by its acceptance of the doctrine of freedom
of the seas. There is no doctrine of international law more fundamental than
the "principle that the high seas are res' communis, or the common property of all,
and that .fo part of them can be unilaterally appropriated by any State to its
own use without the concurrence of other States.

,-The United States is convinced that a three-mile limit has served well the
needs and interests of the international community. Thomas Jefferson, as our
Secretary of State,. chose this limit for us as a new nation it .7191, when we
were small and economically powerless. This is still the limit which would most
perfectly serve all nations today, in our opinion.

Let me turn from the general to the more precise for a moment:

Consider, for example, some of the consequences to navigation, position
determination, and anchoring-of vessels when the territorial sea is-extended
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and vessels either choose or are obliged to stay at a certain distance from
shore. At a distance of three nautical miles from shore, the height of the
navigator's eye need be only 7-1/2 feet above the water level to see the
shoreline. But at a distance of twelve miles, the navigator's eye wrould have
to be l10 feet above the water level, a height rarely prevailing on commercial
or fishing vessels. With a standard height of eye of say fifteen feet above
the water level, any aid to navigation placed on shore would have to be at least
forty-four feet high under ideal conditions in order to be seen at a distance
of twelve miles.

In actual practice, of course, this visibility would be reduced by adverse
metedrological conditions so that the navigational structures would have to be
at an even higher elevation than theory indicates.

M ethods used in ordinary navigation, such as bow-and-beam bearings, cross.
bearings, and the like, on distant lights, would no longer suffice. At a
distance of three miles, the navigator could use many of the charted landmarks,
such as tanks, trater towers, etc., for accurate position fixing, hereas at
twelve miles these would no longer be visible. The so-called international
lights - defined by the International Hydrographic Conference of 1947 as those
lights of international interest 7/ - would probably be found to be spaced too
far apart to be of value for accurate position determination by fishermen. For
example, along the Atlantic coast of the United States these lights are spaced
thirteen to twenty-eight miles apart for the upper portion of the Atlantic
coast and fifty-one miles for the lower portion. The visibility averages from
ten to twenty-one miles. Seccndary systems of lights and buoys are closer spaced
but do not have the visibility of the international lights. Indeed, it is
estimated that only 20 per cent of the world's lighthouses have a range of
twelve miles or more. Therefore, it is conceivable, as a result of going to
twelve miles, that a nation's entire system of aids to navigation might have to
be completely reconstituted - perhaps replaced by an entirely new electronic
system - to meet the new conditions imposed by an extension of the territorial
limits to twelve miles.

Further, off most of the coasts of the world, except off those which have
a shallow continental shelf, at a distance of twelve nautical miles from the
low water mark of the coastal State it is often possible to encounter depths
of 700 fathoms, or approximately 1,800 feet.

Generally speaking, the length of a ship's anchor chain, in order to allow
for rises and falls in tides or the occurrence of high winds, must be a minimum
of three times the depth at the-proposeA anchorage. The wteight of such a chain
and its corresponding anchor would be impossible for the ordinary merchant or
fishing ship to carry. Consequently at the depths found twelve miles off most
of the coasts of the world, most merchant ships of the world, not to mention
fishing vessels, would find it most difficult, to say the least, to anchor.

7/ International Hydrographic Bureau, Report of the Proceedings of the Fifth
International Hydrographic Conference held at Monaco, 22nd April-5th May 1947,
p. 233.



Let me return to my general argument. It has been argued that a three-mile
limit favours the maritime nations more than other nations currently less active
on the seas. In some limited or narrow sense this might perchance be true. *
But the interests of nations should not be measured in terms of their degree of-
maritime development at a particular moment. It is only through maintaining
maximum freedom of the seas that all nations can use the high seas to the fullest
in the course of their development. Such a principle permits the cheapest and
most economical form of transportation by sea and air since it permits the most
direct and efficient routes to be employed.

It will be remembered that no nation exists which does not rely upon
merchant shipping to bring to it the things it needs and to take to world markets
the commodities it sells. Hence, by helping to keep down the costs of carrying,
benefits are extended to all nations.

I find it hard to believe that logic and the basic self-interest of nations,
large and small, maritime and not yet maritime, fishing and not yet fishing,
do not weigh heavily on the side of continuing to maintain the traditional three-
mile limit. The United States adheres now, has always adhered, to' this limit,
and for this reason shall continue to do so, if, Heaven forbid, there is no
agreement reached here.

In this connexion, it should be noted that the International Law Commission,
at its eighth annual session, did not imply that any distance of territorial
sea beyond three miles was authorized under international law. To quote its
distinguished Rapporteur, Professor Franqois, who is here today, he stated at the
twenty-first meeting of the First Committee of the last Conference on
19 March 1958:

"Article 3 of the (I1C) draft, on the breadth of the territorial sea, has

been construed in various ways. According to some delegations, the
Commission's view was that international law allows the breadth of the
territorial sea to be fixed up to a twelve-mile limit. That interpretation,
however, is not what the Commission intended. The Commission mentions it
in paragraph 5 of its commentary: 'Another opinion was that the Commission"
should recognize that international practice was not uniform as regards
limitation of the territorial sea to three miles, but would not authorize
an extension of the territorial sia beyond twelve miles. On the other
hand, every State would have the right to extend its Jurisdiction up to
twelve miles.' That is exactly what those delegations say. But the
commentary continues, in paragraph 6: 'None of these proposals managed
to secure a majority.' So the Commission has set its face firmly against
claims to fix the breadth at over twelve miles. It refrains, however,
from declaring that a breadth fixed between three and twelve miles is
lawful or unlawful; it expresses no opinion on that point. The commentary
plainly says so: '... the Commission was unable to take a decision on the
subject, and expressed the opinion that the questions should be decided by
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an international conference.' I do not think anyone could maintain
that this statement is ambiguous." 8/

Now, I make these remarks here today, as I indicated a moment ago, not
with the intent of denying the willingness of my Government at great sacrifice
to attempt to find a new rule, if others will also accept it, but only to remind
you of the reluctance with which my Government has concluded that a proposal for
a territorial sea wider than three miles ought, under the circumstances, to be
advanced or supported by the United States in the interest of attaining agreement
at this Conference.

Such a proposal for a wider territorial sea was advanced by the United State.
delegation at the 1958 Conference. 9/ In a far-reaching departure from
traditional United States practice, my Government proposed at the 1958 Conference
agreement on a six-mile territorial sea coupled with an additional six-mile
fishery zone under the jurisdiction of the coastal State, in which additional
zone unlimited fishing by other States which had previously fished there might
continue.

This proposal came closer than any other to adoption by the Conference. It
came close to adoption, I believe, because it was generally felt to be an honest
and a serious effort to reach a compromise on these particular issues at that
Conference.

In 1958, a proposal for a straight twelve-mile limit for the territorial
sea, which was not, of course, in any sense a compromise, was rejected by a
large majority. 10/

Of the other proposals introduced at the first Conference, one would have
permitted each State to determine its breadth of territorial sea between the
distances of three to twelve miles. Such a proposal is again before us as the
Soviet proposal. ll/ If, by virtue of this apparent element of option - three
to twelve miles - in the width of the territorial sea, such a proposal would
seem to be a compromise, let me point out at once why this is not so.

Rather than provide a basis for the exponents of a twelve-mile versus a
three-mile territorial sea to accommodate their positions each toward the other's,
on the contrary under such a regime of international law those nations basically
preferring the narrowest limit of territorial sea would, in practice, find
themselves discriminated against and Mould find it exceedingly difficult in
everyday life to adhere to such a narrow limit.

_/ Ibid., vol. III, 21st'meeting, annex, para. 18.

9/ Ibid., vol. II, annexes,-document A/CONF.13/L.29.

/Ibid., vol. III, annexes, document A/CONF.13/C.1/L.82, and 57th meeting,
-para. .

i/ Official records of the Second United Nations Conference on the Liw of
the Sea, annexes, document A/CONF.19/C.1/L.I.
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Some States might, to avoid the expense and inconvenience of supervising,
policing, patrolling or reporting wrecks in a greater limit of the territorial
sea, choose a narrower limit. But once many had chosen the maximum possible:
limit, others would feel constrained to claim it also.

A'twelve-mile territorial sea regime, wbether by permitted option or -

otherwise, would be extremely prejudicial, my delegation and Government are
convinced, to the interests of the vast majority of the nations of the world.
The reasons are numerous and diverse. Some' of them I have already touched on.

In addition, an extension of the teiritorfal sea to twelve miles, even
taking into account the provisions of article 32 of the Convention on the
Territorial Sea and the Contiguous Zone 32/ with respect to median lines of
opposite or adjacent coastal States, would cause most of the maritime highways
of the world, the safety lanes of the world, to' fall in part within territorial
waters.

The ultimate consequences of this to navigation and commerce are a cause for
our mutual anxiety. Also of concern are the consequences such an extended reach
of national sovereignty over the sea would inflict upon the absolute rights
of transit of surface vessels through and aircraft over a hundred important
international straits now a part of the high seas. Indeed, as you know, in the

'absence of a treaty or bilateral agreement, there is no right of aircraft to
over-fly straits not "themselves part of the high seas and the rights of passage
are altered in character; they are no longer absolute as they are on the high see

The United States considered proposing a six-mile territorial sea in 1958
to be such a significant departure from the traditional three-mile limit, for
these reasons alone, that my Government cannot foresee that any proposal for an

*extension of the breadth of the territorial sea beyond six miles in the interests
of &Ll .nations uould te favourably entertained at this Conference. A six-mile
.%erritorial-'s&a we consider to be a'mbst genuine concession toward international
agreement, and'anything beyond to be a regime contrary to the best interests, of
all nations1 large and small.

A third proposal offered-at the 1958 Conference would have .provided for a
territorial sea of six miles coupled with a six-mile contiguous fishing zone In
which the c6astal State' would have exclusive fishing jurisdiction; 13/ that is,
fishing rights of other States in the outer six miles of high seas, no matter
how long exercised, would be summarily extinguished.

Such a proposal had then, and it has now, appeal to certain coastal States
desiring twelve miles of exclusive fishing jurisdiction. To these coastal
States, this proposal appears to be a reasonable compromise, despite the fact
that its fishery provisions are confiscatory of the existing rights of foreign
fishing States on the high seas. 2

12/ Official records of the United Nations Conference on the Law of the'Sea,

vol. II, annexes, document A/CONF.5/L.52.

13/ mbid., vol. III, ann-exes, document A/CONF.13/C6l/L.77/Rev.5.



A suosranaa.L number of nations would be seriously affected by twelve miles
of exclusive jurisdiction oier fisheries with no recognition of the rights of
those who now fish there. For-the most part, these are countries which have
fished in the high seas areas concerned not only for years, but for generations,
and even for centuries. Many hte small countries to which the fishing and the
source of diet which would be fast under such a rule are vital. In many cases it
is the livelihood of ordinary fishermen and the diet of ordinary folk that would
be destroyed. Does this seem equitable? On the contrary, it seems only fair
that, where fishing practices have previously been carried on in the high seas
area of increased fishing jurisdiction, this should be taken into account in

formulating any rule on the coastal State's incredsed fishing jurisdiction.

Because of the truly serious effect a proposal in this form would have had
on important United States fisheries, and its even greater and far more serious
impact on the fisheries of other countries, the United States did not support
this proposal in 1958.-

With respect to the compromise proposal of the United States in 1958, 14/
a number of countries objected to the absence of any limitations against, future-.
expansion of foreign fishing in the proposed outer six-mile zone. Some felt

that without such a limitation foreign fishing interests were given an
unreasonable advantage, though other, undeveloped, States questioned the need for
this limitation.

Unfortunately, the tine remaining at the 1958 Conference after proceedings
had reached this stage of development did not allow a satisfactory solutjon to
this problem.

Since the conclusion of the 1958 Conference, and particularly since the
adoption by the General Assembly of the resolution calling for the piesent
Conference, 15/ the United States has endeavoured to work out a solution to the
problems created in limiting foreign fishing in the outer six-mile zone.

There has been much careful study of this matter by f-ishihg experts,
including a great deal of consultation with other countries. As a result, my
Government hasiconcluded that some such limitation in the outer six-mile zone
is practicable.

My Government accardingly plans at this Conference to propose its 1958
formula with this important ptoviso incorporated. My delegation sincerely hopes
that the Governments represented here will accept this proposal in the interests
of a fair compromise.

Briefly, the .proposal, as modified, would have the following features:

(i) A maximum six-mile territorial sea.

l/Xbid., vol. III, annexes, doent A/COF.13/C.1/L.159/Rev. 2.

15/ General Assembly resolution 1307 (XIITI of 10 December 1958.



-50-

(a) A six-mile contiguous fishing zone so that the coastal State has
fishing jurisdiction over a twelve-mile contiguous zone; measured from
the same baseline as that from which the territorial sda is measured.

(3) A fishing State may continue to fish in the outer six miles for the
sane groups of species of fish and at the same annual level of fishing
as its vessels have done in the outer six-mile zone during a base period
of five years commencing 1 January 1953 and ending 1 January 1958.

( ) If there is a dispute between the coastal State ind the fishing
State, its right to continue to fish is on the fishing State, and if
not otherwise agreed between the parties, the facts may be referred to
a commission which must hand down its decision within five months. 16/

The United States believes a proposal on these lines to be a practicable
and reasonable compromise, one on which both the coastal and the fishing States
should find it possible to agree.

In effect, it would give obastal States additional and undisputed exclusive
fishing jurisdiction in a three-to-six-mile zone off the coast, plus fishing
jurisdiction in a further, contiguous nine or six miles of high seas or a maximum
of twelve, subject only to such foreign fishing in the outer six-mile zone as
was carried on in a base period. There could be no increase in such foreign
fishing above the level of the base period, thus reserving for the coastal State
all increased productivity in this area.

It should be noted that under the terms of this formula States would, in
practical effect, require exclusive jurisdiction over fishing in the outer
six-mile zone if there were little or no foriign fishing in this zone off their
coasts during the base period of five years. In fact, this is a situation we
believe exists in most of the countries of the world.

This proposal is' being placed before the Conference without any pride of
authorship - or, indeed, without any pride of opinion - in the hope that it will
command the widest possible support and rrovide'the way to a successful
Conference.

I would point out that our proposal does not attempt to deal with exceptional
situations in which the economy of a State is overhelmingly dependent on its
coastal fisheries. My Goveriment re.coghizes that sudh situations exist and
create problems to which the Conference should give sympathetic and careful
consideration.

While the United States has no specific proposal to make on this last subject,
my delegation is anxious to be helpful'and is prepared to discuss with other
delegations the matter of special treatment in the outer six-mile zone for such
special situations and to entertain suitable proposals that might be made to deal
with it.

16/ Official records of the Second United Nations Conference on the Law of-the
Sea annexes, document A/CONF.19/C.1/A.5.
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Members of the United States delegation are prepared to discuss the terms
of the above-cutliced United States proposal with you, to answer questions on
it and to receive with understanding and interest the views of all countries and
their suggestions.



Sr. MOBENO (Panamd): Mi delegacidn celebra que esta Conferencia haya
tenido el acierto de elegiros para presidir nuestras deliberaciones. En el honor
que se os ha conferidao es preciso ver una distincin para la Amdrica Latina de la
que sois uno de sus hombres representativos y un reconocimiento de la contribucin
de vuestra patria al derecho internacional y de la labor inteligente y digna que
habdis realizado vos mismo como su representante en distintos foros internacio-
nales. Complacido as hago liegar en estos momentos las felicitaciones del Gobierno
panamefo, de su delegacidn a esta Conferencia y las mras perconales junto con los
votos par el 6xito de vuestro mandato.

Me corresponde el honor de ocupar esta tribuna como Ministro de Relaciones
Exteriores y Presidente de la delegacidn de mi pafs para exponer en este debate
general, en tdrminos sucintos, la posicidn de la Repdblica de Panamd ante los
puntas del programa qua ha de estudiar esta Conferencia de Plenipotenciarios.

Al llegar aquf nos vemos obligados a reflexionar sobre las consecuendias que
esta reunidn de plenipotenciarios, de juristas y ticnicos en las materias que vamos
a tratar tendrd para la convivencia amistosa de los pueblos. Sus alcances han de
ir mds alld del acuerdo qixe pueda lograrse sabre las materias que dejd pendientes
la primera Conferencia reunida en este mismo lugar hace dos afos. Como aparece
expresado en las recomendaciones de la Sexta Comisidn a la Asamblea General de las
Naciones Unidas sabre la convocacidn de esta segunda Conferencia y luego se afirma
en la resolucidn 1307 (XIII) aprobada en diciembre de 1958, un acuerdo sobre los
temas vitales de la anchura del mar territorial y los Lfmites de las pesquerfas
contribuirra sabre manera a aliviar tiranteces internacionales y a preservar el
orden y la paz en el mundo.

Se trata de haller Is solucidn de dos problemas que a±ectan profundamente la
vide econdmica de los pueblos, con miras a preserver el orden y la paz en el mundo.
Porque la paz no podrd asegurarse si no se conquista el bienestar econdmico en su
acepcidn universal. La paz ha de estar hoy mis qua nunca revestida dela seguridad
econdmica.

Baja esta luz clarfsima debemos examinar los temas que forman el orden del
dla de esta Conferencia. El establecimiento de la anchura del mar territorial y
de los lmites de las pesquerlas par parte de los Estados obedece esencialmepte
a la defense qua les corresponde hacer del derecho mds elemental de los pueblos,
sobre todo de los pueblos con economies incipientes: el derecho a la vida, a una
vide digna mediante el distrute, en forma justa, de los recursos naturales a su
disposicidn, mediante el desarrollo de sus economlas y el mejoramiento de las
condiciones de vida de sus nacionales.

Panami tiene su existencia vinculada al mar. El nombre de la Repdblica, qua
segn las erdnicas de le conquista quiere decir "abundancia de peces"1, nos dice
lo que el mar significa para la vida econdmica de mi pas. De escasa extensidn
territorial, la Repdfblica de Panami puede hacer gala de su extenso lit6ral, marltimo
que par un privilegio de la naturaleza se extiende ante dos ocianos. El mar as
as! nuestra mayor fuente natural de-riqueza, en su acepcidn econdmica; lo es par
los vastos recursos vivos que nos ofrece y que es preciso que defendamos, y por
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la vTa interocednica enclavada en nuestro territorio. La economfa panamefa, en
jroceso constante de evolucidn, es posible qua dependa cada dia mds de la ecplo-
taci6n cientffica y ordenads de los recursos que te ofrece el mar. Corresponds
entonces al Estado panameflo velar par la conservaci6n y aprovechamiento adecuado
.de los bienes qua la naturaleza ha puesto a su alcance y sabre los cusles tiene
todos los derechos inherentes a su condicidn de soberano.

Con respecto al rdgimen de las pesquer~as, considers mi delegacidn que en
t4rminos generales la Convencidn sabre Pesca y Conservacidn de los Recursos Vivos
del Mar, aprobada en este mismo lugar el 26 de abril de 1958 _/, contempla y
resuelve, en lo substancial, los problemas derivados de la pesa en zonas de la
alta mar de aquellas especies en ouya conservacidn pueda tener un interds especial
el Estado ribereflo, a la vez que establece la necesidad de adoptar ciertas medidas
pars asegurar el rendimiento mdximo constantae todas las reservas. Se. reconoce.
con claridad en dicha Convencidn el inters especial del Estado ribereo, qua
fuera ya proclamado en la Conferencia T4cnica Internacional pare la Conservacidn
de los Recursos Vivos del Mar, qua tuvo par sede Roma en abril de 1955, y se
establece asimismo una serie de disposiciones pars reglamentar las capturas,
incluso unilateralmente. Fija, ademds, el instrumento a qua hago referencia el
procedimiento neesario para solucionar las controversias qua pudieran suscitarse.
Puede decirse qua la Convenci6n antes citada constituye un paso sustancial en
cuanto se refiere al ordenamiento Jurfdico del rdgimen de las pesquer/as.

En to qua concierne a la anchura del mar territorial, la delegaci6n de Panamd
con±'a en qua la posicidn qua haya de adoptar esta Conferencia se ajustard plena-
mente a la realidad histdrica del momenta. Pars una conferencia reunida en 1960,
no pueden regir en esta materia consideraciones de orden puramente materiales,
de seguridad o defensa. Deben prevalecer aqui, acordes con el mundo qua vivimos,
razones de cardeter econdmico, social y de salud publica, que abarquen un criteria
mds universal. No hay qua olvidar que las normas de derecho, nacional o interna-
cional, no pueden elaborarse de espaldas a la verdad; y la verdad, en todo caso,
no es otra case qua la realidad.

Y la realidd. qua debemos tener presente, sefor Presidente, ha de ser la
evolucidn sufrida par el concepto que rigi6 antiguamente el establecimiento de
la anchura del mar territorial par parte de los.Estados. Vuelvo a insistir en
qua los lThites del-concepto de "seguridad nacional" se han abierto para incluir
los aspectos mas amplios y de mayor fuerza vital, coma son los que afectan al
progreso econdmico y social de los pueblos.

El derecho, seior Presidente, es ciencia en evoluci6n. En este mundo de
constante ajetreo econdmico, en una sociedad coma la nuestra, consciente de qua
la paz del mundo depende del reconocimiento y del respeto a los derechos de los
pueblos a procurarse cada da mejores condiciones de vida, no puede resultar

L/ Documentos oficiales de la Conferencia de las Naciones Unidas sabre el
Derecho del Mar, vol. II, anexos, documento A/CONF.13/L.54.
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aceptable la defensa de canceptos contrarias a esta evolucidn. La realidad qua
acabamos de apuntar explica, en camblo, la decisin de muchos Estados de ensanchar
los Jimites de su mar territorial, teniendo en cuenta la necesidad de proteger
en forma adecuada una serie de intereses que son el resultado del desarrollo
econdmico y del crecimiento demogrdfico vertiginoso que viene registrdndose en
todos los pafrses.

No creemos, sfeor Presidente, qua pueda encontrar acdgida un pronunciamiento
de esta Conferencia sobre Is extensin de tas aguas territoriales, en tdrminos
rfgidos y memos la consegraci6n coma norma de derecho de f£rmulas anacrdnicas coma
la de tree millas ya abandonada par muchas Estados.

Cabe a cads Estado, por su condicin de soberano, establecer la amplitud de
su mar territorial .de acuerdo con sus necesidades. Se trata de una facultad
inherente a su soberanla a la cual no tiene par qud renunciar mientras no exista
norma alguna consagrada en un instrumento multilateral del cual sea parte, obli-
gatorio para todos y aceptado universalmente.

El derecho no es un cuerpo muerto y las normas del derecho consuetudinario
van cediendo su paso a otras nuevas medidas cuando se modifican o desaparecen
las causes que le dieron vigencla. Es sar qua, coma consecuencia de prdctices
generalizadas, basadas en realidades innegables, la doctrine hoy anacrdnica de
las tres millas ha evolucionado hacia el reconocimiento de qua el Derecho
Internacional acepta la extensidn de hasta doce millas nduticas coma anchura
mdxima y legtima del mar territorial.

Vale la pens tener presente qua la misma doctrine de las tires millas, ya
caduca, no tuvo nunca coma base un tratado internacional multilateral de alcances
universales, sine qua logr operar dnicamente par la costumbre internaconal.
Coma tal, esa doctrina tenfa qua ester sujeta a un natural proceso de evoluci6n
fundado primordialmente en realidades cientflicas, polrticas, econdmicas, mili-
tares y de otro orden, las cuales, si bien pudieron-servirle de base en sus
origenes, no pod-an seguir sidpdolo con el correr del tiempo, sine que, muy par
el contrario, habfsn de ilegar a ser antagdnicas a la citada doctrine de las tres
millas.

E1 Gobierno de Panamd ctnviene en que, no par el hecho de que hays degenerado
en doctrine caduca y anacrnica la de las tres millas, ha surgido en favor de los
Estados el derecho unilateral- de fijar, a su total arbitrio, al mar territorial,
uns extensidn con Itmites no razonables. Pero al mlsmo tiempo mi Gobierno estima
que, aunque la prdctica de los distintos Estados sobre la materia no es uniforme,
sf se puede considerar establecido el principlo de que Is extensidn hasta de daoce
millas nduticas estd aceptada por el Derecho Internacional coma anchura mdxima
legttima del mar territorial.

Este reconocimlento fue hecho par la Comisida de Derecho Internacional de
las Naciones Unidas en el Informe en qua recogid y consignS de mode admirable
la doctrine jurfdica internacional existente sobre esta materia. Informe que
sirvi6 de base alas deliberaciones de la Primera Conferencia de las Nationes
Unidas sobre el Derecho del Mar, antes citada.
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Dice textualmente la Comisi6n en el artfculo 3? de su Informe:

"La Ccmisidn ebnsidera aue el derecho internacional no autoriza a extender
el mar territorial mds alld de doce millas 4_8." 

Esta declaracidn del citado Informe es la consignaci6n clara e indubitable
de que la extensidn de doce millas estd reconocida y aceptada por el Derecho
Internacional.

La Comisi6n afade:

"La Comisidn, sin tomar ninguna decisidn en cuanto a la anchura del mar

territorial, mds act de este Ifmite (el de las doce millas), toma nota, por uua
parte, de que muchos Estados han fijado una anchura superior a tres millas, y,
por otra, de que muchos Estados no reconocen esa anchura si la de su mar terri-
torial es inferior 1/."

Pero cabs observar que en cuanto a esos Estados que no reconocen esa anehura
de doce millas la Comisidn se limite a manifestar que toma nota de ese hecho,
pero sin impartirle su aprobacidn jurfdica. En cambio, la Comisidn no vacila en
consignar como principio el de que la extensi6n territorial de doce millas estd
autorizada por el derecho internacional.

Tenemos, ademds, un pronunciamiento mts explncito de la Comisidn de Derecho
Internacional cuando en el pdrrafo 4? de los comentarios al articulo 7? del
proyacto define las bahas y se refiere a la extensidn qua habla de tener la lnea
trazada entre 16s dos puntos de entrada, para considerar las aguas encerradas
por las mismas como aguas interiores. Dice el mencionado pdrrafo 4? lo siguiente:
'Por va de ensayo, en el siptimo periodo de sesiones se propuso ura extensi6n
de 25 millas; de esta manera, la longitud de la linea de demarcacidn seria lige-
ramente superior al doble del ifmite del mar territorial declarado admisible en
el ptrra'o 2 del articulo 3" 20/. Es decir, qua el alcance y significacidn de
lo dispuesto en el pdrrafo 2 del articulo 39 del proyecto, a que antes hice refe-
rencid, lo fija y determina la propia Comisidn de Derecho Internacional de las
Naciones Unidas, al decir que 25 millas es ligeramente superior al doble del
ltmite del mar territorial declarado admisible en la disposicidn anterior o sea
ligeramente superior al doble de las doce millas.

Mi delegacidn, seflor Presidente, consecuente con nuestra realidad. nacional,
que encontrd su expresidn en la ley por la cual la RepxTblica de Panamd extendid
su mar territorial a una distancia de doce millas, estima qua eate lu nite, muy
razonable, debe ser establecido por la presente Conferencia como norma que regule
la materia que tenemos en estudio.

LB/ Documentos oficiales de la Asamblea General, Unddcimo6 perodo de sesi6nes,

Suplemexito No. 9, ptrr.. 33, artIculo 3,-ptrr. 2.

i9/ Ibid., articulo 3, pd=rr. 3.

20/ Ibid., articulo'7, comentario, pdrr. 4.



La ley panamefa sobre extensi6n del mar territorial, aprobada en forma undnime
yor el Organo Legislativo pone a resguardo los intereses nacionales y en nada
contradice la prdctica internacional en esta materia. Prdctica que no es ni ha -

sido nunca uniforme, como lo reconoce la propia Comisi6n de Derecho Internacional-
y que como sabemos presenta el cuadro de distintas agrupaciones de paTses segin

- la extensidn del mar territorial adoptada por ellbs, de tres. cuatro, cinrs, seis'
nueve, diez, doce, y hasta doscientas millas.

Y hablo sencillamente de la prdctica internacional porque Panamd tiene/
orgullo cumplir en forma escrupulosa y cabal sus compromisos internacionales.

.Y de esa conducta vertical e invariable es-.e donde deriva su derecho a exigir
el cuplimiento de los compromisos internacionales de que es parte.

ji pafs se ha ajustado siempre en sus relaciones internacionales a los
estrictos principios de Ia justicia y el derecho. Con un orden politico interno
que es la genuina expresi6n de la democracia representativa y de m&ximo respeto
a la persona humana, Panamd tiene derecho a eaperar que las relaciones entre los
Estados se ajusten igualmente a normas jurfdicas aceptables pars todos ellos.

Mi delegaci6n asf hace votos muy sinceros porque esta Segunda-Conferencia
de las Naciones Unidas sobre el Derecho del Mar logre realizer en forma plena los
objetivos que n6s congregan en esta sala, a fin de contribuir de este modo a
asegurar que las relaciones de todo&.los Estados, grandes y pequeffos, dMbiles
y poderosos, se desarrollen siempre de acuerdo con las normas jurzdicas y garan-
tizar ast la convivencia de los mismos dentro de un orden de paz y de sincera
comprensi6n de los problemas que son comunes a todos los pueblos de la tierra.

Mdchas gracias, seffor Presidente.-
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14. RAfGUISE (Bulgarie) (traduit du russe) : Monsieur le Prdsident,
prenant la parole pour la premibre Lois & la Commission, i j e saisis cette occasion
de vous f6liciter, an nom de la ddl6gation bulgare, de votre 6lection. En vous
lisant k l'unanimitd 6 cette haute fonction dont vous ttes vraiment digne, is-

Conf6rence vous a tdmoign6 ss grande estime. Je tiens 6. f6liciter dgalement vos
collaborateurs immddiats : le Vice-Prdsident et le Rapporteur de la Commissiai.

Le Gouvernement de la Rpublique populaire de tulgarie, fidble k sa politique
de paix et de coop6ration internationale, a accept4 de participer & Is deuxibme
Conf6rence des Nations Unies sur le droit de la mer our contribuer.6 son heureuse
issue et & ia solution du problme de la largeur de la mer territoriale et des
limites des zones de pache.

La dd16gation bulgare estime que ls situation internatiQnale actuelle permet,
en toute objectivit6, de r6gler.ces questions, si difficiles soient-efles, pourvd.
que les participants fassent preuve de bonne volont6, essaient de comprendre les
int6rtts des diff6rents pays et veuillent renforcer la paix et d6velopper la
coop6ration entre les peuples..

Nous estimons que it oeuvre de la premire Confdrence sur le droit de la mer
doit atre men6e h terme et que lea problmes en suspens relatifs L'la largeur de
la mer territoriale et h is zone de p!che doivent 8tre r6glds & la prdsente
Conf6rence.

Par sa r6solution 1307 (XIII) du 10 d6cembre-1958, i'Assembl6e g6ndrale des
Nations Unies a ddcid de convoquer une deuxifme Conf6rence et l'a chargde d1exa-
miner la question de la largeur de la mer territoriale et celle des limites des
zones de peche.

Voici ce que iton peut dire de la prdsente Co nfdrence a) elle est is suite
logique de la premibre Confcrence; b) elle est appel~e & r6soudre deux questions
intimement lides, qui ont 6t6 assez bien d6finies au cours de la premire
Conference; c) bien que l'on connaisse les arguments avanc6s pour et contre les
diff6rentes theses2 les deux questions sont complexes et difficile car e1les
touchent & des int6r~ts vitaux des divers Etats; d) il nly a pas d'avant-projet
qui pourrait servir de base de discussion.

De la sorte, la Conf6rence offre de vastes possibilit6s de ndgociation et
perinet de rechercher, fonddes sur la base du principe de la coexistence paeifique,
des solutions acceptables pour tous les. Etats.

La dl6gation bulgare eat d'avis que tout Etat riverain a le droit de fixer
la largeur de sa mer territorialedans les lmites de trois h douze milles. Dans
sa 16gislation, la R6publique populaire de Bulgarie a fLK"& douze milles Is
largeur de sa. mer territoriale. Nous estimons que ce chiffre rdpond le mieux aux
intrgts de notre pays, cpmme & ceux des pays -qui sont apparus plus tard dams
l'arbrne internationale en tant qu'Etats indpendants et qui ant slors commenci b
faire valoir leurs droits sur la mer, A-.lorigine, le rdkime juridique de la mer
territoriale a t6 d4termin4 par les besoins de la dfe e des Etats riverais,
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Il est 6vident aujourd'hui qu'6tant donn6 lea ianenses progrbs techniques de in
marine de guerre et de l'armement naval, la d6fense de l'Etat riverain exige une
zone plus large et que la imite de douze milles, admissible en droit inter-
national, r4pond le mieux L cette exigence. Cet argument a encore plus de poids
pour les pays qui ne possbdent pas une marine de guerre puissante pour d4fendre
leurs c8tes contre une attaque 6ventuelle.

Ltopinion de M. Verdross, dont lea ouvrages font autorit6 en matiare de droit
international, est significative A cet dgard

"Il s'ensuit que la question de la largeur des eaux territoriales demande
& ftre r6glde de nouveau. Toutefois, dans l'intervalle, il faut s'en tenir
strictement & la th&se selon laquelle, la mer territoriale faisant partie du
territoire terrestre de l'Etat riverain, celui-ci ne peut 6tendre son autorit6
sur sea eaux territoriales au-deli de la limite jusqu'& laquelle cette
autorit6 peut stexercer de la terre ferme. Ce principe, je le souligne, est'
ant4rieur & celui de la libertd des mers; ainsi les eaux territoriales
ont-elles dchapp6 d~s le d6but aux effets de ce dernier principe. Confor-
m6ment & ce principe la largeur de la mer territoriale a tout d'abord corres-
pondu & la portde du canon. Depuis que la porte du canon s'est prodigieu-
sement accrue, elle ne peut plus servir ' d~terminer la largeur des eaux
territoriales, celles-ci ne pouvant s'6tendre au-del de Jespace sur lequel
l'Etat riverain peut, de faqon durable et r6guli~re, exercer son' autorit
effective A partir de la terre ferme. En deqi de cette flmite tout Etat
pourra fixer lui-mme la largeur de ses eaux territoriales."

M. Verdross, je dois le dire, ajoute en qui suit

"Toutefois aucun Etat ne peut porter atteinte h des droits 6tablis
d'autres Etats. Aucun Etat.ne peut done 6tendre arbitrairement ses eaux
territoriales, parce qun le droit qu'ont les autres Etats d'utiliser librement
la haute mer s'en trouverait compromis." 91-

Le dernier alinda que je viens de citer ne prdsente cependant aucun intdret
en i'occurrence 4tant donnd que, de l'avis de la Commission du droit international,
le fait de fixer la largeur de la mer territoriale jusqu'& douze milles n'enfreint
pas le principe de in ibertd de la haute mar; par cons6quent, & condition de
pouvoir y exercer son autorit6 effective, i'Etat riverain a le droit de donner h
sa mer territoriale toute largeur qui ne ddpasse pas douze milles.

D'autres intdrgts importants, comme i24tablisiement d'un contrble douanier
et sanitaire, la juridiction civilb et pdnale et, surtout, l'utilisation des
rdserves de poisson et autres ressources de la mer, obligent l'Etat riverain 6
rechercher des moyens juridiques de protection. Certains Etats estiment qua la
meilleure faqon de ddfendre ces intdr~ts serait dt6tablir un r~gime uniforme de
la mer territoriale, l'Etat riverain pouvant y exercer pleinement seas droits
souverains. D'autres Etats, pour sauvegarder leurs int~rts particuliera,
pr~f~rent erder, des zones spdciales.

2/ Alfred Verdross, Vblkerrecht. Wien, 1959, p. 215.



Un des arguments habituellement avanc~s contre la fixation d'une limite de
douze milles pour la mer territoriale eat que cette limite restreindrait le
principe de la libre navigation en haute merj en d'autres termes porterait
atteinte aux int4rats de la communaut6 internationale, qui tient A maintenir le
principe de la libert6 sur lequel eat fond6 le rdgimejuridique de la haute mer.
Cet argument ne nous parat pas convaincant puisque tous lea Etats reconnaissent
eux navires marchands le droit de passage inoffensif dens leur mer territoriale.
On ne voit d'ailleurs pas en quoi lea int6rgts des Etats serajent atteints ou la
navigation internationale entravde. Cet argument, de quelque manibre qu'on le
prdsente, ne saurait itre retenu contre la largeur de douze milles.

Autre argument avanc4 contre l'adoption de la limite de douze milles : il en
rdsulterait des difficultds lots de la d6Jimitation de la mer territoriale de deux
Etats dont lea cates se font face loraque la distance qui lea s6pare eat inftrieure
A 24 mifles. Cet argument eat mal fond6 lui aussi; d1une faqon gdnrale, ii slagit
en effet de d6troits, dont le rdgime eat ordinairement fixd par des accords inter-
nationaux particuliers ou peut-Stre par voie de n~gociations entre les pays direc-
tement intdressds. Du .reste cat argument, si l'on tient A l'invoquer, vaut tout
aussi bien pour une limite de six milles.

Une limite de douze milles permet A l'Etat riverain de mieux conserver pour
sa population les rdserves de poissons et autres ressources biologiques de la mar,
surtout lorsque lea cates sont trbs peupldes et que les produits de la p~che
constituent la base de l'alimentation.

A la premiere Conf6rence sur le" droit de la mer, certaines d6lgations ont
soutenu quesi Von adoptait le chiffre de douze milles, cette largeur serait
considdrde come un minimum et lea Etats se mettraient A r6clamer une largeur
plus grande encore, ce qui risquerait de provoquer des frictions et des conflits
entre lea membres de la communaut6 internationale. Cette affirmation eat sans
fondement. Car on pourrait opposer le mme argument A toute lmite, de six ou
de douze milles. f1 eat absolument 6vident qulun accord sur la largeur maximum
empeherait lea Etats de rdclamer par la suite une extension de lour mar
territoriale.

Autre objection peu convaincante dlevde contre le limite de douze milles
1'inspection d'une mar territoriale plus large cofterait plus Cher A l'Etat
riverain. Cala peut Stre vrai pour certains Etats, mais cet argument ne vaut pas
pour tous et ne saurait .tre pris au arieux car' il appartient A cheque Etat de
d6cider de la nature et de l'ampleur de son inspection.

Tels sont, en gros, lea arguments avancds contre lt une des piincipales
propositions soumises i la Conf6rence. Cette proposition eat ainsi conque
"Tout Etat a i droit de fixer la largeur'de aes eaux territoriales dana la
limite de douze milles marins. Au cas oit la largeur de ses eaux territoriles
serait inf6rieure a douze milles, il peut dtablir une zone de pLehe au-deli de

- la limite extdrieure de'ses eaux territoriales, dtant entendu toutefois qua l
largeur totale des eaux territoriales et de la zone de p~che ne ddpassera pas
douze mfles marins. Dans ladite zone, l'Etat jouit des m~mes droits que dens



ses eaux territoriales en ce qui concerne la p~che et i'exploitation des
ressources biologiques de la mer." 2/

La deuxibme proposition principale pr6voit une mer territoriale de six milles
et une zone de ptche de six milles, plusieurs variantes ayant 6t6 ddpos6es en ce
qui 'concerne cette dernibre zone.

Co-menqons par analyser "la formula des six milles plus six, que les droits
dits historiques soient maintenus ou non. Si lon compare cette formula & ia
proposition pr6cit6e, on voit qu'au fond l'une et l'autre reconnaissent les
int6rets 6conomiques exclusifs de l'Etat riverain sur une bande de douze milles
de largeur en ce qui concerne is pache et.l'utilisation des autres ressources
biologiques de la mar.

Quelle est la principale diffdrence entre ces deux propositions? En vertu de
la formule "six plus six", itEtat riverain a le droit de ne pas admettre de
bateaux de p@che dtrangers dans sa zone de plohe, mais non de protester conitre
is prdsence dam cette zone de navires de guerre, ce qui fait peser une grave
menace sur sa scuritd.

Les auteurs de cette proposition la prdsentent comme une concession, la
largeur de ia mer territoriale 6tant selon eux fix6e & six milles'. En r6alLtd,
la proposition en question confre certains avantages aux Etats qui possodent une
flotte puissante et peuvent parfois exploiter la situation contre dtautres Etats.
De toute 6vidence, il serait infiniment plus facile & ces Etats d'opdrer un
d6barquement, d'effectuer un bombardement d'artillerie, etc., si ia mar terri-
toriale avait six milles de largeur au lieu de douze. II est manifeste qua ia
formule "six plus six" repose airant tout sur des considrations militaires et
non sur des consid6rations 6conomiques.

On peut conclure de cette analyse que ce sont essentiellement les inpdratifs
de la d6fense c~tibre qui d6terminent la position des diffdrents Etats sur la
question de i mar territoriale. Les Etats qui accordant une importance parti-
culi±re i leur s6cdrit6 ont donc de bonnes raisons de pr~f6rdr la largeur de
douze milles.

La d6l6gation bulgare voit dans la proposition de i'Union sovi6tique la
meilleure solution au probl me de la largeur de la mer territoriale et .celui
des Umites des zones de pache. Cette proposition tient compte des besoins patti-
cullers et des possibillts de divers Etats et offre une gamme de combinaisons
entre lesquelles cheque pays peut. chisir celle qui r6pond- Xe mieux & ses int6rets.

En outre, la proposition de I'URSS n'inpose b aucun Etat une solution
ddsavantageuse mais permet .tous les Etats, sgparment ou conjointement, d'adopter
l solution la plus rationnelle dans un cadre admissible, en droit international.
Cette proposition vise h renforcer la paix et la boop6ration entre le peuples.

/ ocuments officiels de la Deuxibme Conf6renc'e des Nations Unies sur le droit
de la mer, annexes, document A/CCNF.19/C./L.l.



Nul n'ignore l'6cbec de la tentative que Jlusieurs Etats ont faite en 1930
Z& la Confdrence de La Haye en vue de fixer la largeur de la mer territoriale ?.
trois milles sur tous les continents et pour tous les Etats malgr6 les lois
nationales et la pratique internationale. Cet dchec a 6t6 dO surtout a l'nipossi-
bilit6 de fixer une largeur unique sans porter atteinte aux int~r~ts vitaux de
nombreux tats.

Cela a encore 6t6 confir=6 Z la premikre Confdrence des Nations Unies sur le
droit de ia mer. Dks lors devons-nous essayer de fixer une largeur unique pour ia
mer territoriale - formule souhaitable .premikre vue - ou faut-il rechercher la
solution qut r6ponde le mieux aux rdalits et qui tienne le plus graA compte des
intdr~ts de tous les Etats?

Pour notre part, nous sommes nclins & penser que la deuxi~me m6thode est la
plus sfre et qu'elle permettrait h la Confdrence de parvenir & une solution
acceptable pour tous les Etats.

Nous somes profonddment convaincus que 1'esprit de coop6ration prdvaudra '&
la prdsente Confdrence et que nous nous enploierons tous h rechercher des
solutions justes et raisonnables. Pour cela il faut seulement de la bonne volontd
car il n'existe pas vraiment de problma insoluble pour des honmes de bonne
volontd qui d6sirent trouver des solutions acceptables pour tous.
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Fifth Meeting

Friday, 25 March 1960, at i0.5 a.m.

Mr. DREW (Canada): In expressing my congratulations to the
Chairman, .the representative of Ecuador, the Vice-Chairman, the repres6ntative
of Denmark, and the Rapporteur, the representative of Romania, I do so in more
than a purely formal manner. I sometimes think that we may be inclined to
forget that those who live in the vdry transparent goldfish bowl of
international conferences are extremely well-known to their friends. There are
opportunities to learn their good qualities and their bad, if there- are any,
and for that reason it seems to me that an expression of confidence of this
kind rs one which should be cherished by those who have received it because it is
done by those who have had occasion to 1-.arn of .the qualities upon which the
choice was made.

This Conference faces a great challenge and at the same time a very great
opportunity. We are now so close to the attainment, for the first time in all-
history, of a comprehensive and all-embracing codification of the k'dw of the
Sea that we hardly realize ourselves how far we have gone along the path to
success. We have behind us, as encouragement for the success of our present
efforts, the substantial achievements of the first Conference. The meeting here
in Geneva two years ago was far from being a failure, It was in fact one of the
most successful international conferences ever held. The five Conventions
approved at the end- o the last Conference 24 contain 113 articles which in
their scope and importance offer conclusivIe testimony to the measure of the
success which was then attained. Established law-was defined and codified.
New laws were written. Rules affecting such subjects as the continental shelf,.
the conservation of the food resources in the oceans of the world, the
measurement of coastal baselines, and a wide variety of other new as well as
old legal questions were bettled. It was an outstanding demonstration of
conciliation, of mutual goodwill, and the progressive development of international
law, which is in itself the very spirit of the Unitea Nations.

Only two questions remained to be settled. By a unanimous resolution of
the 1958 Conference, 34 later confirmed by the General Assembly of the United
Nationsp, 3/ it was agreed that a new Conference should be held to deal with the
breadth of the territorial sea and the fishing zone.

Official records of the United Nations Conference on the law of the Sea,
Vol. I, annexes, documents A/CON?.1/L.'52, A/CONF. /L-5 , A/CON.1 /L.54,
A/CONF.13/L. 55, A/CONF.13/L. 57.

* Ibid,-, document A/CONF.13/L.-56, resolution VIII.

Genera Assembly resolution 1307 (XIl) of 10 December 1958.



It is to these two subjects, and to these alone, that we are now asked
to devote our attention. The issues are clear and well-defined, but,
nevertheless, the problems we seek to solve are complex and of the utmost
importance to every one of us. The differences of opinion already expressed
may not be easy to reconcile, but I am sure, and I am confident that most of
you are sure, they can be reconciled in the spirit of co-operation and goodwill
so very evident at this meeting.

Now let me examine the issues which we dust try to resolve. At present
there are only two definite suggestions before us in regard to the measurement
of the territorial sea. One is that any coastal State may fix the limit of
its territorial sea at a distance of not more than six miles from the
applicable baseline, and the other is that the limit of the territorial sea
may be fixed at any distance from the baseline between three and twelve miles.

In the case of the fishing zone, it would now appear that an
overwhelming majority of delegates believe that every coastal State should
have the right to establish a fishing zone contiguous to its territorial
sea to a distance from the baseline of not more than twelve rautical miles.

The proposal that such a zone be recognized was first put forward by
Canada V at the last Conference to meet the desire ofomany-nations who very'.
clearly indicated that they wished to have control over fishing up to a limit .'-.
of twelve miles. The intention of our proposal was to make it possible for
a coastal State to have the required measure of control without being driven
to the adoption of a twelve-mile territorial sea, which we regarded then,
and which we still regard, as being contrary to the basic principle of the
freedom of the sea.

'It is a source of considerable satisfaction that this new legal concept
of a distinct fishing zone now gathered by the International Commission has
found such general acceptance and that it has been incorporated in all the
proposals tabled at this Conference. We were convinced that a number of the
States which had adopted a twelve-mile territorial sea had done so only for
the purpose of exercising a ccntrol over fishing. The records show ample
ground for that belief. At that time the extension of the territorial sea
was the only method by which such control could be obtained. The record will
show that a zumber of the States which had a wider territorial sea for the
longest time clearly extended that territorial sea with that particular
purpose in mind. Our proposal offered an effective alternative without
diminishing in any ay the freedom of the sea.

4j Official records of the United Nations Conference on the law of the Sea,
vol. III, annexes, document A/CONF.1/C.I/L.77/Rev.5.



While the territorial sea is the first subject mentioned, it is to this
neJ concept of a fishing zone, as distinct from the territorial sea, that I
shall first address my remarks. With the explosion of population now
increasing the demands for food all over the world, the conservation and
protection of the food resources of the sea assume rapidly increasing
importance. large trawlers with improved freezing methods and modern
refrigeration can now travel far from their home ports and remain a loig way
from those ports in their search for fish and sea food of all kinds. This calls
for new measures Qf protection for the fishermen who depend for their livelihood

.upon the fish that they catch along their own coasts.

I-hope that in examining this subject the distinguished delegates assembled
here-, whether they come -from the countries which rely in a large measure on
distant fishing, from countries whose waters are fished by the vessels of other
nations, or from countries without any coastlines of their own, wi ll all check
very carefully any estimates that are placed before them in regard to the
extent of adjustment which would be necessary as the result of the adoption of a
twelve-mile exclusive fishing zone.

I mention this because there has been an obvious tendency to over-estimate
the readjustment which would be necessary if appropriate steps are taken to
protect and sustain the livelihood of the fishing population along the coasts
of those countries where fishing is also done by vessels of other nations.

In putting forward our proposal 5/ to this Conference, we do so in the
belief and hope that it offers a clear and simple formula which meets the
-general desire for a wider fishing zone over which the coastal State shall
have full control of the fishing in that area and also meets the other
requirements before us. I would point out that while it may not meet all the
desires of those who are engaged in distant fishing, there is considerable
/vidence that it is the only effective alternative to the extension of the
territorial sea by those States which have reason to believe, rightly or
wrongly, that the protection of their own fishermen and the resources of their
coastal areas demand a wider measure of control.

The proposal Y explained to us yesterday by the leader of the United
States delegation also adopts what has come to be known as the 6 -plus-6
formula. That proppsal, and the proposal which Canada has presented, are
identical up to that point.

Offio4al records of the Second United Nations Conference en the Law of

-the-Sea, amnexes, document A/CONF.19/C.l/L.4

a Tbid., document A/CONF.19/C./L.3.
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The difference, however, and it is a very importance difference, is that the
United States proposal also seeks to establisn what have been described as
historic fishing rights. Their proposal is somewhat similar to that which they
put forward two years ago, but while the historic fishing rights which would be
created by the present United States proposal are in some respects not so
extensive as those contemplated by their proposal of 1958 7/, the concept is
the same. I shall not discuss that proposal in detail, nor the other proposals
that are before us at this time. An opportunity will be offered when these
proposals come forward for consideration in Committee. What I would like to
emphasize is that, subject to this exception in regard to historic fishing rights,
which would be of benefit to perhaps fifteen countries, those who support the
United States proposal will also be supporting the proposition that there should
be a maximum six-mile territorial sea and a maximum twelve-mile fishing zone
which would be universally applicable under the laws which we provide here and
which we hope will be approved.

It can therefore be said with accuracy that those who support the United
States proposal and those who support the Canadian proposal agree that there
should be included in the law of the sea the legal proposition that there be a
maximum six-mile territorial sea and a contiguous fishing zone up to a maximum
of twelve miles. The fact that an excepticn is suggested which would apply to a
ccmnaratively small number of States does not change the fact that all who
support these two proposals are asking for the adoption of the same basic rule
as part of a generally applicable international law.

It is our opinion that if an international rule is going to give States the
right to fix a six-mile limit on the territorial sea and to establish a
contiguous fishing zone up to a total of twelve miles, then that right should be
available to all and should not be subject to any restriction. If it would be
a good law to provide, as I hope we shall provide, that all coastal countries
will have the right to establish a twelve-mile fishing zone over which they will
exercise the same rights in regard to fishing that by law they exercise in a
territorial sea, then I do not think it would be consistent with the doctrine of
equality under the law if it were made applicable to most of the countries
represented here and at the same time created a special exception of benefit
in perpetuity only to a comparatively small number of States.

I am sure that all of us understand and sympathize with the concern with
which some countries regard the apparent loss which would result from the strict
application of this rule, but we think that this aspect of the problem may not
be so serious as it is sometimes thought to be. Other countries have faced this
same situation, have found new fishing areas, have adopted new fishing methods,
and in the end have greatly increased their catch. I need not offer
illustrations. You know States which have achieved that result.

7/ Official records of the United Nations Conference on the Law of the Sea,
vol. I, annexes, document A/CONF.l/L.29.



There is, moreover, the very important consideration that a formula
prcviding for historic rights; such as has been proposed, would discriminate
ageinst new countries and all those countries which have not yet had the
eccnomic resources to build up distant fishing fleets. We contend that a
prcvision for traditional fishing rights in perpetuity would- conflict in some'
measure with the larger principle affirmed in the Charter of the United Nations.
The equal rights of all States under laws of general application is, I submit,
a fundamental principle of the Organization which called this Conference
tol;etiaer.;-

There is another reason why recognition of what are described as historic
fishing rights would be inequitable; It would penalize those countries which
have sought to establish a rule of law through international agreement under
the United Nations, and for that reason over the past many years have
refrained from taking unilateral action to extend their territorial sea
beyond three miles. These traditional rights, under the United States
proposdl1 , would only exist on .the coasts of those countries which have sought
to protedt their rights under a general rule of law instead of taking the law
into their own hands. Had they moved out, then the rights could not have been
edstablishad , Oce agaib I submit that if this proposition were given legal
status the effect wuuld not be to reconcile the conflicting interests of
States upon a basis of equality, but to conferspecial privileges as part of
internatiobal law. There is another very practical consideration. Conditions
vary greatly from one country to another, and they also vary along the coasts
of the same country from year to year. There is no single formula for
providing a exceition of this kind which can apply equitably throughout the
whole world

Canad has had ftby agreemetts, affecting our fishing interests on both
ccasts,, tjith our closest ndighbours, the United States, ever since we became
a batiov ib 1867i and bfote that betweeh the component groups and the United
States i etier days. They do hot fa l under any uniform patterb; nor has it
been fob& that bgreeiebtS atftctibg one species of fish are suitable for
abother; boi in fact tht'ageen ih regard to the same species apply
dciua flV L, the d.iftereA iidttrd lohg the whole of our coastlhez

We detbsed 6tt Sifi it the lest Cobfdrbnde; &bd we still hold the
opihiob; th t thosA ajffitrS whicli iay be necessary as a teiult of the,
doptioi3b t SL htftgt tiezmia kighing tone; -abd we hrd t~ot mininizing

thd taUftl d6fidad of -M gtSte *Mch have -this problef before them; dan
oe idth -_thr6d duAlehib yhilatetAl ok multilteral agreehents

fathbxr-thdft AS&teib ti-g to dfhtt a ihterhatidnal law i ich ai why that it
ioui~d s66k t+i det iA6i A ilflitoinb, tteirb idath problemi wifich dhbiig& ftom
tiri to tid a-d ifid§ to liace: Esmple of the kib of agieents we
av& ib fRi is; tor ib5taiehj that b-t*§hn the dovefiments of thd Ubitd Kingdom



and the USSR Which became effective in 1957, and which permits United Kingdom
trawlera to fish 1withip thee piles of the coast of the Barents Sea. Y 'There
is also tp recent agrpemept between the United Kingdom and Denmark regarding
the fishing around the Faroes, a yey different kind of agreement. 2/ We have
a striking e mple of tle difference in agreements of this kind, which
change from time to time, in ap agreement entered into in 1952 between Canada,
the United Stqtes a d Jappa. 1f Under thet agreement all parties are required
to abstatp from fishing under-specified conditions in the Worth Pacific. In
the case of one speci"p of fish; for instance4 the Japanese agree not to fish
within 2;000 miles of our westerp coast. These are only a few of tie agreements
which could -be mentioned to illustrate how impractical we think it would be
.to attempt to deal with fishing in different parts of the world by a uniform
exception, even if this could be regarded as equitable when it applies only to
a few States. It also shows how agreements of this kicq may vary in application
from time to time and from place to place.

I know it will be said that in certain particular cases it has been
difficult to reach agreement. I would hope, apd I do not think it is a vain
hope, that if we do reach agreement here on a satisfactory measurement of the
territorial sea and the fishing zone a better international climate will be
created in which the solution of some of these outstanding problems Will
become very much easier. We know that many nations have been withholding
action in regard to bilateral negotiations and discupsiops pending discussions
by this Conference.

It is our hope that the distinguished delegates to this Conference will
come to the conclusion that it would not bd fully conpsistent with the
principle of equality asserted by the Charter of the United Nations if on
the one hand ekclMsiye fishing rights for control over fishig within a
twelve-mile zone were established as part of a code of internation4 lw, and
at the same time exceptions were included which accorded special privileges
to a limited number of States in pqrpetuity.

Now I shall speak briefly about the measuremept of the territorial
sea. This is a subject of direct and practical fLpiortance to all States2
including the lapdlocked States, represented at this Conference. In the first
place it is of the utmost importance to everyone that the causes of friction
between nations be removed as much as possible. The consequences of that
can affect everyope, whether or pot they have coast lines.- I do not think I

.need recall instances which remind us that ucertp;lpty in regard to the right

81 Fiphprles Agreenent; MoscpW, 25 WY 1956. United Kingdom Treaty Series
No. 36 '19571, Cm3d. 14$.'---- -- '

x/ Exchange of Notes modifyipg te ponveptiop of 24 Junp Z901, as latp
amended 2 concernipg Nhe fegulatiop of .ish~ng arouna the Faroe Islands,
Copenhagen, 27 April 1959, United Kingdom Treaty Series No. 55 (i$9),
CMnd. 776,

Li_ Internatiopal Conventiop (wth appex asn protocol for thp hgiS eaq ti.heriep
of the Iforth Pacific Ocean, Tokyo, 9 ?hy 1952 . U Nations Treat Series,
vol. 205, p. 65."
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of free navigation can cause friction.' But of even more direct interest to all
States, including landlocked States, is the fact that freedom of air navigation
is governed by the breadth of the territorial sea. The ordinary rules of
ir-nocent passage for surface ships do Lot apply to aircraft. For that reason
I submit that the interests of every State represented here will best be served
if there is the widest possible area of navigation by air or sea.

The history of the freedom of the seas has been part, and a very important
part, of the history of expanding human freedom throughout the centuries. Instead
of being a progressive,step, the extension of the territorial sea beyond necessary
limits is a retrograde step and contrary to the steady growth of freedom
everywhere. Canada's first proposal at the Conference in 1958 called for a
three-mile territorial sea. 22J However, when a number of the largest maritime
and fishing countries, which bad been firm in their support of the three-mile
rule, accepted a six-mile territorial sea, Canada recognized that this was the
narrowest territorial sea which could possibly gain general support. It was for
that reason that we proposed then in our second proposal, 12/ and propose now,
that every nation shall have the right to fix the limit of its territorial sea
at a maximum distance of six miles from the baseline.

In my opinion we have yet to hear any convincing argument which supports
"4he proposition that a wider territorial sea than six miles is of value for the
defence of the coastal State. 'We simply do not believe that the extension of
the territorial sea to twelve miles helps the defence of a coastal State in any
*way.

On the contrary, we believe that from the point of view of security, the-
area over which we exercise supervision should be as narrow as possible, not
only because' it is consistent with the progressive extension of the freedom of
the sea, but because it makes it increasingly possible for us to exercise
supervision over that area. We are certain that the wider territorial sea would
be of no help to us from the point of view of defence - after all, we have a
very long coast line - and we do know that it would add immensely to our
.obligations. If the coastal State is to exercise supervision over a wider
territorial sea, it must provide surface and air patrols over a greatly
eatended area to supervise all .the activities that would then come under their
responsibility and supervision. This added responsibility we have no desire to
assume. and we are unable to understand why any coastal State would wish to
assume this added financial and military burden.

I/ Official records of the United Nations Conference on the Law of the Sea,

vol. III, annexes, document A/CONF.13/C./L.77/Rev.l.

3/ Ibid., document A/CONF.1/C.l/L.77/Rev. 3.



For these reasons, we seek the narrowest possible territorial sea, and
therefore are hopeful that there will be agreement on a six-mile territorial sea.
If our decisions are to be made with some regard to the opinions of those with the
most experience in the problems of navigation at sea and in the air, and that 4.s
usually where we seek advice, then it would seem that we can hardly disregard
the fact that more than 75 per cent of all the peaceful seaborne shipping is
carried on by nations which, at the last Conference, claimed that a narrow
territorial sea is best for the movement of trade over the water routes of the
world. An even greater percentage of the airborne .traffic - and I emphasize tnis
point is carried by the same countries. It is not because these countries may
have large surface ships or air fleets that I mention their experience, but I
recognise that they have the experience and they know what their problems are in
navigation by sea and air. I would hope that their experience will not be
entirely disregarded nor their belief that a wider territorial sea would result
in a higher shipping and air transport cost for the people of all countries in
the world. Surely their experience should not be entirely disregarded nor th.i
belief that a wider territorial sea would result in higher shipping and air
transport costs for all.

I am not going to quote legal opinions regarding the territorial sea
which were written at a time when custom and usage had established discernible
rules. The right and duty has been imposed upon us by the resolution of the
United Nations which brought us here to consider and decide what the breadth of
the territorial sea and fishing zone should be: Do not let anyone suggest that
we have come here either to approve or disapprove of something which is already
in the form of law. We are governed by certain rules and also within the
framework of the pattern which was established by the previous Conference"and
already at this. It is for us to dxpress our opinion as to what the laws should
be. The writing of the law has been placed in our hands. We believe that the
articles dealing with these two questions should be as free from complication as
possible. We are therefore placing before this Conference a very simple
proposal in the following terms:

1. A State is entitled to fix the breadth of its territorial sea up to a
maximum of six nautical miles from the applicable baseline.

2. A State is entitled to establish a fishing zone contiguous to its
territorial sea extending to a maximum limit of twelve nautical miles from
the baseline from which the breadth of its territorial sea is measured, in
which it shall have the same rights in respect of fishing and the
exploitation of the living resources of the sea as it has in its territorial
sea. 13/

13J Official records of the Secpnd United Nations Conference on the Law of
The Sea, annexes, document A/CONF.29/C.I/L.4.



We now put this proposal forward in the hope that it offers the most
rddsonable compromise betWedn thd two positions which have been placed before us.
There is probably no formula which can be drafted which will completely satisfy
everyone. We do hopd, howeveri that in a spirit of goodwill and no matter what
differences of opinion there may have, been in other fields or that may have
been previously bxjpkessed and with a desire to bring our efforts at the two
Coferences to a sUccessful conclusion we can find common ground. A successful
outcome of this Cof~rehce will not only give the world its first complete legal
code ot tht IAV of the Sea. It will help to bring us all tog5ether in the most
peaceful and some of our most historic occupations. Success is almost within
our grasp. We simply must not fail.

Mr. TOLENTINO (Philippines): My delegation Joins with the others in
this distinguished assembly in extending to you our felicitations and
congratulations on your selection to head this body, so that with your vast
experience, your impartiality, your learning and devotion, you may guide our
deliberations towards a successful conclusion for which I am sure all of us
fervently hope. We would also like to congratulate Professor Sorensen and
Professor Glaser for their unanimous selection as Vice-President and
Rapporteur, respectively, in well-deserved recognition of their endeavours in
connexion with the progressive development and codification of the law of the
sea. Yay I also extend the greetings of my delegation and my Government to the
distinguished jurists and diplomats gathered in this Conference, and to assure
them of our co-operation towards the ultimate adoption of an acceptable formula
which would bring a happy solution to one of the major problems left unfinished
by the 1958 Geneva Conference on the Law of the Sea.

Considering the broad scope of the work before that 1958 Conference -. which
was the whole field of the law of the sea - and the limited time at its disposal,
it can honestly be said that it was a remarkable success. In spite of its
shortcomings, the conventions that were adopted by that Conference constitute
great strides in the progressive development and codification of the

international law of the sea. However, it was most unfortunate that one of the
most important problems - perhaps the real major problem, because it was the
most vital and on which the International Law Commission had made no specific
recommendation in its draft articles - was left unsettled, namely, the breadth
.of the territorial sea.

This problem should have been definitely settled first, before any rules
were formulated on the regime of the territorial sea. But the conference left
this problem, as well as some other questions, unsettled, in a desire to approve
some conventions on matters upon which agreement had already been reached. The
1958 Geneva Conference was in mortal fear of suffering the same fate as the
Hague Convention of 1930; hence, it approved some conventions, even if the most
important question that had led to the calling of that conference was not
finally resolved, with some juridically illogical results. - It is not my purpose
now to make a critical analysis of the provisions of the conventions that were
adopted to show some of these juridically illogical results. The very
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promulgation of rules in the Convention on the Territorial Sea and the Contiguous
Zone, L/ without having previously defined the breadth of the territorial sea,
is in itself an illogical procedure of codification and legislation. Thus, the
Convention recognies the sovereignty of the coastal state over the territorial
sea; it provides, as an exception, for the right of innocent passage of merchant
ships of other States in the territorial sea of the coastal State. But the
Convention, and international law itself, does not specify the extent of sea
over which this sovereignty, as a rule, and this right of innocent passage, as

an exception, are to be exercised. The rules in that Convention on the
Territorial Sea and the Contiguous Zone are literally hanging in the air, because
there is no general agreement as to what portion of sea those rules are to apply.

This legal situation, apart from being juridically absurd, does not lend itself
to harmony among States. Unless there is an acceptable determination of the
portion of the sea over which the sovereignty of the coastal State must be
recognized by other States, incidents like those between Iceland and the United
Kingdom and between Korea and Japan may be repeated in many other parts of the
world.

We must accept the fact that there is at present no rule of international

law fixing the breadth of the territorial sea of States. International law is
derived either from the general practice of States or from conventions or
treaties. While the breadth of three nautical miles for the territorial sea was
generally recognized in the remote past as the customary width of the territoria..
sea, it has long been discarded by practice among States. What has been adopted
through practice can certainly be abrogated and abandoned through the same metho'.
After the last World War, the three-mile rule was better known for its violations
than for its observance. The International Law Commission itself in its draft
articles of the law of the sea L61 expressly recognized that international

practice is not uniform as regards the delimitation of the territorial sea.
Ihen the Geneva Conference on the Law of the Sea opened in February 1958, the
three-mile principle was in a moribund condition. Only about twenty out of over

seventy coastal States still adhered then to the three-mile limit. And that 1958
Geneva Conference on the Law of the Sea dealt the 'last mortal blow which sent the
three-mile rule to its final resting place. There were several proposals
submitted to a vote in the First Committee and in the plenary meetings of the
Conference; but there was not a single one among those proposals which advocated

the three-mile limit. It may be true that the high priests of the three-mile
rule, led by the United Kingdom, made statements that if efforts to reach a
solution on the width of the territorial sea should fail in that Conference,
they would still adhere to the three-mile limit. *But those statements could
not revive a principle that was already in rigor mortis; at most they were

pious prayers in reverent memory of their dearly departed three-mile rule.

L/ Official records of the United Nations Conference on the Law of the Sea,

vol. II, annexes, document A/CONF.13/L.52.

16 Official records of the General Assembly, Eleventh Session, supplement No. 9,
para. 33. I



So that, as of now, there is neither general practice nor convention which
fixes three nautical miles - or any number of miles, for that matter - as a
uniform breadth of territorial sea for all States. It still remains for this
Conference to fix a new limit under a rule that we may ultimately adopt. In
the meantime, many States have already proclaimed the extent of the sea over
which they respectively claim sovereignty and jurisdiction. This is the state of
affairs-which confronts this Second Conference on the Law of the Sea. Let us all
hope that this.Conference will succeed where the Hague Conference of 1930 and the
Geneva Conference of 1958 had failed.

In determining the approach to the problem before us, it may be worthwhile
to recall the reasons for establishing what is known as the territorial sea.
The reasons generally accepted as justifying the extension of the sovereignty
of a State over the territorial sea are as follows:

First, the security of the State demands that it should have exclusive
possession of its shores and that it should be able to protect its approaches.

Second, for the purpose of furthering its commercial, fiscal and political
interests, a State must be able to supervise all ships entering, leaving, or
anchoring in the sea near its coast.

Third, the exclusive enjoyment of the products of the sea close to the
shores of a State is necessary for the existence and welfare of the people and
its land territory.

If these reasons are borne in mind, it will become obvious that the
delimitation of the extent of the territorial sea is not a matter of jridical
science. It is not a proper subject for the application of abstiact legal
principles. Political and economic considerations are the predominant factors
which will determine the extent of territorial sea over which a State would
want to assert sovereignty and jurisdiction. The territorial sea is not a mere
juristic concept; it is vitally linked with the political and economic security
of the coastal State. The question of te breadth of the territorial sea is,
therefore, as to each coastal State, inseparably connected with the question of
self-preservation or survival. In the light of this basic propositien,
different States have claimed varying extents of territorial sea; some have
claimed four miles,, others six miles, still others twelve miles, and there are
some who have claimed much more. Because the circumstance and conditions of
States vary, there can be no absolute uniformity in their respective claims of
.the breadth of the sea adjoining- their coasts which should be subjected to their
sovereignty and jurisdiction. And following their claims over the areas of
territorial sea that they have respectively established, they are now asserting
and exercising sovereignty and jurisdiction over such areas of the sea.

Any rule fixing the breadth of the teritorial sea must take into account
these existing facts, this reality of certain States now asserting and
exercising sovereignty and jurisdiction -over certain areas of the sea adjoining
their land territory. In some cases this assertion and exercise of sovereignty



may be based on historic title, in others upon existing treaty, and in still'
others upon actual occupation. Any rule adopted now which would fail to
recognize and respect these established rights would neither be totally
acceptable nor just. Any proposal that would reduce or limit the extent of
territoral waters over which these States now actually assert and exercise
sovereignty would amount to an impairment of their territorial integrity. It
would be equivalent to a reduction of the effective means which they consider
essential to self-preservation or survival. The validity of these established
rights is not affected by the mere fact that the limits set by them may exceed
the maximum width of territorial sea that this Conference may finally-decide
upon. They must be regarded as acquired or vested rights that cannot be
impaired by subsequent legislation. This is a sound fundamental legal principle.
In municipal law it is a basic rule that a new law cannot destroy or impair
existing or vested rights because that would be taking property without due
process of law. Applying that basic principle, it will follow that actually
existing territorial waters with an extent wider than that which may be
established by this Conference, must perforce constitute exceptions to any new
rule that may be adopted here.

The mere fact that they mak extend beyond the twelve miles indicated
by the International Law Commission as a maximum limit of territorial sea,
should-not militate against their being recognized as exceptions. Limits set
forth ty the International Law Commission in its draft articles are not
conclusive upon this Conference. For example, although the International Law
Commission provided a maximum of fifteen miles across the mouth of a bay in
order to draw a closing line across it, LM/ the 1958 Geneva Conference increased
the distance to twenty-four miles. 18/ And when necessary to protect established
rights, the International Law Commission itself has recommended exceptions.
For instance, in the same article providing for a closing line at the mouth
of a bay, the International law Commission said that such provisions should
not apply to so-called "historic bays"; L and this exception was confirmed in
the Convention on te Territorial Sea and the Contiguous Zone adopted in the
1958 Geneva Conference.NjO1

L/ Ibid., Article-7, para. 2

LB/ Official records of the United Nations Conference of the Law of the Sea,
vol. II, annexes, document A/CONF.13/L.52, Article 7, para. 4

DI Official records of the General Assembly, Eleventh session, supplement
No. 9, para. 33, Article 7, par a . 4.

2_/ Official records of the United Nations Conference on the Law of the Sea,_
vol. II, annexes, document A/CONF.13/L.52, Article 7, para. 6
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On the same principle, existing limits of territorial waters exceeding the
breadth set forth in any rule that may be adopted now in this Conference, should
be recognized as exceptions to such rule.

From a yurely practical standpoint the view we have advanced is perhaps
the best road to agreement in this Conference. Considering human nature, it is
always difficult to give-up something that one already enjoys. Yesterday we
heard the leader of the United States delegation say that his Government was
makiig a sacrifice - a sacrifice, my friends - by agreeing to a compromise to
fix the maximum breadth of the territorial sea at six miles. What is being
sacrificed heret Obviously, reference was being made to a common legal right
to the freedom of tne high seas - I repeat, a common - not exclusive right to
undetermined portions of the sea. Giving up this abstract and tangible claim in
common waters is called a sacrifice. But when a State which is now actually
asserting and exercising not a common right but exclusive sovereignty and
jurisdiction, and not on undetermined portions of the sea but on a definite area
of waters adjacent to its coast, what shall we call the giving up or surrender
of such actual material exclusive prerogative? Even the United States of America
claiming willingness to sacrifice an abstract principle on the breadth of the
territorial sea, still insists on its proposal to recognize and preserve
foreign historic fishing rights as an exception to the exclusive fishing rights
of a coastal State in its contiguous zone. This just shows how hard and almost
impossible it is to give up something already being enjoyed. Therefore, we say
that from the point of view of being practical we can more easily reach
agreement and avoid the possible chacs that may ensue if this Conference fails
by using a practical approach to accept accomplished facts, recognize the
actual existence of certain territorial seas beyond the breadth that we may fix
here and consider thhse as exceptions.

There need be no fear that this legal situation may lead to confusion. The
maximum breadth of the territorial sea that may be fixed by this Conference
would be applicable to all, except those who have already established rights
to limits beyond that maximum. Impliedly, since only existing or established
rights are to be respected as exceptions to the breadth of the territorial sea
fixed in this Conference, there can be no more future extensions of the present
or existing limits in the excepted cases. The extent of territorial sea of all
States would thus be fixed and stabilized. The recognition of the exceptions
would be greatly conducive to peace and harmony, because, after due publicity
given to the limit-in - the excepted cases, there-would be-no more occasion for
di6pute as to whether a particular area of the sea is open or is part of the
territorial waters of a coastaL State.

My country would, be one of those exceptions. It has existing established
rights-over areas- of the sea that in some-places would be much more than the
twelve miles suggested by the International Law Commission as the maximum
breadth that should be established for the territorial sea in this Conference.
The basis of the assertion and exercise of sovereignty and jurisdiction by
the Philippines over such areas of the sea is not a mere unilateral act of the
Government of the Republic of the Philippines. With your kind indulgence.
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and without prejudice to a more detailed discussion if and when we intervene- in
the debate on the various proposals before us, may I briefly outline this
basis.

The Philipines is an archipelago, formerly known as the Philippine Islands,
lying far off the coast of southeast Asia. For over three centuries, it was a
colony of Spain. As a condequence of the Spanish-American war just before the
close of the nineteenth century, the Philippines was ceded by Spain to the United
States, under and by virtue of the Treaty of Paris of 1o Decembet 1898. R/
.Article III of that treaty described the territory being ceded not only by the
phrase "archipelago known as the Philippine Islands," but also by metes and bounds
indicating that latitudes and longitudes of the perimetric .boundary of said
territory. About three decades later, on 2 January 1930, in a treaty between the
United States and the-United Kingdom signed in Washinjton, D.C., concerning the
boundary between the Philippines and North Borneo, 12_/ the same method of
delimiting the boundaries of the Philippine archipelago was also used; and this .
treaty made reference to "the territory over which the present Government of the
Philippine Islands exercises jurisdiction." The Government of the Philippine
Islands then was a mere agency of the United States in exercising sovereignty
over the Philippines. And through this agency, the United States asserted and
exercised sovereignty and jurisdiction over all the territory, both land and sea,
included within the boundary limits set forth in the Treaty of Paris of
10 December 1898. Legislation applicable to the waters of the sea within the
extent of the treaty limits was promulgated in the Philippines, with the express
approval and the signature of the American Governor General, who was then the-
symbol and representative of United States sovereignty in the Philippines.

Then in 1933, the United States Congress approved the so-called
Tydings-MfcDuffie Act, which provided for the eventual independence of the
Failippines. The Act of the American Congress required, among others, the
approval by the President of the United States of the Constitution that the
Filipino people would adept. We adopted our Constitution, the very first
article of which describes the territory of the Phillipines, av follows: "The
Philippines comprises all the territory ceded to the United States by the
Treaty of Paris concluded on the tenth day of December, 1898, the limits of which
are set forth in Article III of said treaty, together with all the islands
embrace in the Treaty concluded between the United States and Great Britain on
the second day of January, 1930, and all, territory over which the present
Government of the Fhilliplne Islands exercises jurisdiction." This Constitution
of the Philippines, with its description and delimitation of Philippine - -
territory, was signed and approved as required by the American Congress, by the
then President of the United States, the late Franklin Delano Roosevelt. And

2/ Treaties, Conventions, International Acts, Protocols and Agreements between
the United States of America and other Powers, compiled by I'lloy, vol. I,
p. 1690.

L/ Treaties, Cinventions, International Acts, Protocols and Agreements between
the United States of America, and other Powers, vol. IV, p. 4261.
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when finally, on 4 July 1946, the United States withdrew all her authority and
sovereignty over this territory, the Republic of the Philippines succeeded in
the exercise of such sovereignty andjurisdiction over the same territory.
When the Filipino people ratified their Constitution in a plebiscite, they
knew that such Constitution contained the description and delimitation of this
territory over which they would exercise sovereignty upon acquiring
independence.

The Treaty of Paris was an important document which closed a major war of
great significance in international power relations; but since that treaty was
ratified, and throughout all the time that the Philippines was under the
American flag and the United States was exercising sovereign rights over all
the land and sea territory embraced in that treaty, there was no protest from
anyone against the exercise of such sovereignty. And since the Philippines
became independent and continued to exercise sovereignty and jurisdiction over
the same territory, there has likewise been no protest from any State. The
title of the Philippines to a wider extent than twelve miles of territorial
sea therefore has both a legal and a historic basis. Such title cannot and
should not be affected adversely by any new rule on the breadth of the
territorial sea that may be adopted in this Conference. A historic title is
a generally recognized basis of acquired or established rights.

In the 1958 Geneva Conference on the Law of the Sea, there was some attempt
to obtain a special rule on the regime of archipelagoes. This was in line with
the suggestion of the International Law Commission, which clearly indicated
that the provisions of its draft Article 10, on the manner of measuring the
territoral sea of separate islands, are not applicalbe to the manner of
measuring the territorial sea of archipelagoes. The Cczmiesicn proposed no
particular method for archipelagoes, but left the matter to possible action in
an international conference. It stated: "The problem is singularly complicated
by the different forms it takes in different archipelagoes. The Commission
was prevented from stating an opinion, not only by disagreement on the breadth
of the territorial sea, but also by lack of technical information on the
subject." 33J This indicates that there is no existing rule of international
law on the matter of archipelagoes. Whether a rule for measuring the
territorial sea of archipelagoes will ultimately be adopted, we do not know;
but if a rule is later on promulgated by international convention, we submit
that it cannot adversely affect archipelagoes which have a legal and historic
basis for the measurement of its territorial waters, such as the Philippines.

From time immemorial, the Philippine archip4lago has been considered as
a bingle unit. It is composed of over 7,000 small islands, the largest of which
is only a little over 40,000 square miles. It ig a compact and closely-knit
group of islands connected together by a single submarine platform.

23/ Official records of the-General Assembly, eleventh session, supplement
No. 9, para. 33, commentary to Article 10, para. (3)-
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Historically; these islands have always been under a single sovereignty: first,
under Spain, then under the United States, and now under the Republic of the
Philippines. And from the waters between and around the different islands,
numberless generations of Filipinos have drawn a large part of their food
supply. Based on this historic title, supported by considerations of geography
and economics, all the waters around, between and connecting the various islands
of the Philippine archipelago, irrespective of their width or dimension, have
always been considered as necessaryappurtenances of the land territory, forming
part of the inland waters of the Philippines. The biggest of these inland
waters is the Sulu Sea, with a total surface area of about 86,ooo square miles,
which, by the way, is insignificant as compared'to the about 500,000 square
miles of the Hudson Bay, which Canada now claims as part of its national waters
under historic title.

The territorial sea of the Philippines over which my country exercises
sovereignty and jurisdiction by virtue of a legal and historic title is therefore
comprised of all the waters beyond the outermost islands of the archipelago
but within the boundaries set forth in the Treaty of Paris. The case of the
Philippines is thus sui generis, and cannot be covered by any general rule
that may now be formulated on the breadth of the territorial sea. It is and will
remain an exception, and it is our hope that this Conference can look with
sympathetic consideration towards embodying a saving clause in any rule we may
adopt on the breadth of the territorial sea, which would expressly recognize
existing established rights, which would include that of my country. In view of
the unique position of the Philippines, we have no direct interest in the
breadth of the territorial sea which may be finally decided upon in this
Conference; but in the interest of peace and harmony among States, we will
co-operate in all efforts to formulate an acceptable rule on the subject
consistent with the position of my country. On the other hand, in all candour
and sincerity, we must state that it is unthinkable and impossible for us to
lend our'support to any proposal which may be interpreted, even remotely, as

-impairing any of our historic rights, and which may be used as an excuse by
foreign vessels and fishermen to penetrate with impunity into the very heart
of our archipelago.

I would like to apologize for having taken up so much of the time o:f this
Assembly on the particular case of my country. But I had to do this because
our situation is unknown to many and, being a small and weak nation, our only
recourse is to present our case and appeal to the conscience of the world for
understanding under a regime of law and justice. The maintenance of our
historic rights over our inland and territorial waters is for us a matte- of
self-preservation or survival. And self-preservation is the first law oP
mankind.



Sr& GARCIA de LLERA (Espafia): Ante todo ml sincera felicitaci6n por s.
acertada elecci6n pard la Presidencia, qua hago extensiva a toos los miembros
de la mesa. Su elecci6n por aclamaci6n prueba la confianza que todas las dele-
gaciones tenemos depositadas en ella.

Por primera vez la delegaci6n espaffola tiene Is boara de dirigirse a esta
distinguida Asamblea que de acuerdo con los t4rminos de la resoluci6n 1307 de la
Asamblea General de las' Naciones Unidas ha de ocuparse de la soluci6n de los•
problemas que la primera Conferencia dej6 pendiente, es decir, los de la anchura
del mar territorial y los ifmites de las pesquerias.

En este momento no puedo dejar de recordar con legftimo orguflo que fuaeron
juristas espaoles del Siglo XVI, como un'Francisco de Vitoria y u Wzquez de
Menchaca los primeros teorizadores de este derecho internacional del mar en
momentos en que Espafia era una de las prizeras potencias maritimas, defendiendo
ya entonces el principio de ilas libertades ocednicas qua mfs tarde fge recogido
y sistematizado por el holand4s Hugo Grossto.

Nuestra preocupac16n fundamental en este momento es la de que los debates que
han de tener lugar en esta Conferebcia sean presididos por un espfrltu de ablerta
colaborac16n entre tcdos los participantes y de amplia comprensi6n de los diversos
intereses envueltos en las cuestiones que plantea el derecho internacional del mar
en la horn actual de su desarrollo. Efactivament, .nos encontramos ahora ante
cuestiones y problemas nuevos qua no surgieron con anterioridad cuando se crefa en
la existencia de una norma general y comdn derivada de una sere de actos juridicos
unilaterales, en gran medida coincidentes, de los diversos Estados. El acto juri-
dico unilateral es ciertamente uno de las modos de formaci6n de la ceostumbre.
internaclonal, y en el caso de la fijaci6n de la anchura del mar territorial se
crey6 qUe esa prdctica de l6s Estados estaba ya madura pard la codifinaci6n.

Ahora bien, las modificaciones de la competencia territorial decididas unila-
teralmente, como en el cpso que nos ocupa, afectan a los intereses juridicamente
prdtegidos, a los derecbs subjetivos de terceros Estad6s y, segdn normas univer-
salmente admitidas y fundamentales en derecho internaional requieren para producir
efectos juridicos vdlidos ser reconocidosaexpresa o tdcitamente por los Estados
afectados.

Aunque, en riialidad, nos encontramos ahora no ante una taren codificadora sino
ante una labor creadora innovando normas juridicas, no debemos olvidar la diferencia
existente entre el reconocimiento de una situaci6n juridica resultado de un ato de
voluntad expreso o tdcito de un Estado y la oponibilidad erga omnes de esa situaci6n
jurldica. En nuestro caso, de una modificaei6n de competemnia decidida unilateral-
mente, e decir, con independencia de la voluntad de los terceros Estados afectados.

La pr~ctica internacional en relaci6n con la extensi6r del mar territorial y
las zonas especiales nos prueba, como.ya reconoci6 agucdamente el tristemente
desaparecido profesor Gidel, que este problema no ha sido explicitamente resuelto
por el derecho internacional. Po consiguiente, si vamos a proceder a fijar ex novo
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tales extensiones por medio de un convenio o de cualquier otro instrumento apropiado
jue constituya el 6ptimo fruto de esta Conferencia, la.delegaci6n espaffola nada
biene que oponer a que se haga as. Es mldsydesea esperanzadamente que consigamos
bal resultado. Resulta indiscutible, en efecto, que desde hace algunos decenios
3e asiste a un fen6meno de expausi6n de las competencias especiales que los Estados
?retenden ejercer m4s alld del lfmite de sus agues territoriales. A trav6s de estas
,xtensiones de competencia y sin qua gocen de un reconocimiento general se pretenden
liversos fines: salvaguardar los -intereses vitales y aduaneros de los Estados
riberefos, garantizar su seguridad, asegurar la conservaci6n de los recursos biol6-
4icos marinos, excluir de un espacto marftimo determinado a los pescadores extran-
jeros o reservar al Estado costero el uso exclusivo de las riquezas del suelo y
,ubstkelo de su plataforma continental.

El Profesor Hooft en su libro "Les Nations Unies et la conservation de
ressources de la mar" L/ publicado en Ia Haya en 1956, pdgifna 93 y siguientes, ha
3efnlado qua estas competencies fragmentarias vienen juzgadas de modo muy diferente
n la prdctica de los distintos Estados, siendo fruto de esta diversidad la comple-
jidad del r~gimen Jurldico del mar territorial y, en este sentido, quiz4 sea la
-pesca el dmbito por excelencia de las confusiones por ser una materia en la quae se
Bntrecruzan nociones tan diferentes como la del mar territorial, la de una zone
tontigua de pesca y le de una zone contigua para la protecci6n de los recursos
vivos del mar.

Sin embargo, como afirm6 Gidel en su conocido curso procesado en la Academia
e Ia Haya, "los intereses pesquaros no son reconocidos par el derecho internacicnal

-positivo, como susceptibles de servir de base para la instituci6n de una zone
contigua" 25/. En esta meteria, mediante una simple declaraci6n unilateral del
Estado ribereflo y que Is6lo en aplicaci6n de acuerdos internacionales pcdra un
Estado adopter mds alld de su mar territorial medidas unilaterales oponibles a
terceros Estados.

For consiguiente, cree la delegaeci6n esparaola que tan solo un acuerdo general
permitia resolver este problema de manera qua seen respetados todos los intereses
envueltos.

En cuanto a la anchura del mar territorial, es evidente - ya lo be indicado
antes - que en el momento actual no existe una coincidencia general susceptible
de ser codificada. Hemos de trabajar para crear una nueva norma y estimamos cue
.Bsa norma debe ser dnica y la misma para tados, puesto que s6lo asi se pondr fin

a las dificultades y disputes a que da lugar la situaci6n actual.

24/ H.Ph. Visser't Hooft, les Nations Unies et la conservation des ressourcee dele mar, La Haya, 1958, pigs. 934 y siguientes.

2R/ G. Gidel, "I.a mar territoriale et la zone cantigla", en Recueil des Cour
de l'Academie de Droit International, 1934, II, pig. 268.
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De las posiciones actuales se desprende, tel coma las ve la daelegaci6n
espafiola, que muy pocos Estados "se oponen .a la regla de las seis millas, nientras
que, coma ya lo han dicho algunas de 16s ilustres oradores que me han precedido
en el use de la palabra, no parece- posible nt realista pensar en que se llegue a
la aceptac16n general de las doce millas. A nadie sarprenderd, par consiguiente,
que la delegac16n espaliola se declare partidaria de la regla de las seis millas
que, par lo detts, figura enel dezecho positivo espafiol desde hace dos siglos,
coma medida de la anchura del mar territorial.

En efecto, durante el reinado de Carlos II, el 17 de diciembre de 1760, una
Real C4dula del Consejo de Hacienda, en su apartado quinto, fijaba dicha anchura,
que fue confirmada par la Real Orden de 19 de mayo de 1775, en la que se dice:
"Los dependientes de rentas detendrdn y aprehenderdn tods clase de embarcacionas
pequeflas, hasta buques de aien toneladas, que se encuentren cargados, en todo o
en parte, de cualquier contrabando, a dos leguas de distanciaf a lo ancho del mar".

Una nueva disposici6n, que habla ya de manera concreta del Jimite de las
seis millas_ sin referencia alguna a su equivalencia en leguas maritinas, ni a
ninguna otra medida, es ladel Real Dcreto de 3 de mayo de 1830, par'el-que se
aprueba la Ley Penal sobre los delitos de fraude contra la Real Hacienda. Esta
misma aisposici6n se reproduce en el Real Decreto de 20 de junio de 1852, asi como
en las Ordenanzas de Aduana de 22 de febrero de 1864, pero haciendo la equivalencia
de las seis millas a dos leguas..

En el pdrrafo segundo del articulo 42 de las nuevhs Ordenanzas de 1860, se
declara par primera vez en i r-egtslaci6n espafola ia equivalencia de las
seis millas a los U1.lfl metros de mar jurisdiccional. la Orden de 5 de octubre
de 1864 resume en forma concisa este siglo de evoluci6n legislativa y afirma que
las aguas jurisdiccionali de Espafa llegan hasta seis millas de la costa. 'As
recientemente, el reglam6itto de 13 de octubre de 1913, para la aplicaci6n de la
lay de Comunicaciones Daritkas de 1909, afirma que "son aguas jurisdiccionales
las comprendidas en una zon de seis millas mar adentro, en el litoral".

Tel es, en t6rminos generales, la posici6n legislativa y reglamentaria
adoptada par Espatfa a lo largo de su historia, respecto e la extensi6 de lad aguas
territoriales, primando, coma bien puede verse, el limite de seis millas de ejerci-
cio de competecia. Por otra parte, esta regla es la de la tradici6n mediterrdnea
en la qqe se aJine6 Espafia hace ya siglos.

Es cierto que la regla de las" geis millas es mirada con desconfianza par
ciertos paises riberefos en la proximidad de cuyas costas, nactonales de otros
Estados se dedican a iq pesch. Ea este terreno, es indudable que el derecho
internacional modernoatraviesa una face de desarrollo. Ya desde hace alios han
surgido convenios- internactonles-bi a multilaterales, destinados a regular
la pesca en determinados espacios maritimos, buena prueba, par otra parte, de la
legitimida. de-la. actividad pesquera realizada por suabditqs de Estados no ribereffos.



-81-

Ya la primera Conferencia de las Naciones Unidas sabre el Derecho del Mar,
al aprobar la Convenci6n sabre Pesca y Conservaci6n de los Recursos Vivos de ia
Alta Mar, ?_6 demostr6 el inter~s general que despierta esta cuesti6n y cre6 un
instrumento capaz de proteger eficazmente los intereses de los Estados riberefios en
el moaenta en que entra en vigor.

Estima Is delegaci6n espaffola que si fuera posible garantizar esa entrada en
vigor del Convenio de 1958, se disiparian muy considerablemente los temores de
los Estados riberefios. Es preciso, par tanto, que tengamos presente en nuestra
tares, la necesidad de no crear condiciones que hagan mds difleil para determinadaos
Estados la aceptaci6n efectiva de aquel convenio.

Ia delegaci6n espaffola estd convencida de que ning6n Estado, de los que aquL
se encuentran representados, aspira a alejar arbitrariamente de los espacios
maritimos adyacentes a su mar territorial a los pescadores de otros paises que
no par capricho sino par necesidad se dedican alli a las duras fasenas de la pesca.
En cambia, es inters com6n el de proteger iol recursos vivos del mar contra todo
abuso y contra las capturas destructoras.

Es ests cuesti6n tanto m~s importante para un pais que, como Espasa, ocupa
el novena puesto par is cifra de sus capturas, entre todos los psises pesqueros
del mundo. Creemos qe si es evidente que el Xstado ribereflo tiene derecho a que
se le reconozca un interns especifico en el mar adyacente a sus costas, este reco-
nocimiento no debe significar el sacrificio indiscriminado de intereses igualuente
legitimos, que tambi6n deben ser amparados par el derecho internacional, intereses
de los Estados cuyos nacionales vienen dedicdndose asla pesca de manera continuada
en mares alejados de las costas de su patria y que, con su esfuerzo, ban permitido
el descubrimiento de una fuente de riqueza en beneficio 4e la h uanfdad entera.
Par eso mism, is delegaci6n espafola tendrd que oponerse a cualquier medids que,
sin grandes beneficios pars nadie, pretends sacrificar el inter6s general y que
incluso pueda legar a producir una disminuci6n de los recursos alimenticios puesto
a disposici6n de todos los pueblos, incluyendo el nuestro, que ha de buscar el
sustento de masas considerables de su poblaci6n en mares alejados de las propias
costas.

26/ Documentos oficiales de la Conferencia de las Naciones Unidas sabre el
Derecho del Par, vol. II, anexos, documents A/CONF.13/L. 4.



-82-

M. GEAMAItJ (Roumanie) : La di1dgation roumaine tient & vous exprimer,
Monsieur le Pr6sident, sea plus vives f6licitations & l'occasion de votre 6lection

la prdsidence de la Commission pl6dnibre et & joindre sa voix & celle de toutes
lea autres ddlgations -pour vous tdmoigner sa conviction que grace h votre expd-
rience et & l'esprit de conciliation qui vous caract6risent:dans une si large
mesure, vous rdussirez dana votre tache.

Nous adressons de mme nos flicitations au Vice-Prdsident de notre Commission.

La Premifre Confdrence des Nations Unies sur le droit de la mer a rdussi la
codification dtune grande partie du droit de la 'mer, ce qui constitue sans doute un
grand sucbs de l'idde de la coopdration internationale. Nous avons regrett6, comme
toutes leas autres ddldgations du reste, le fait qu'il n'ait pas 6t6 possible alors
d'arriver dgalement & un accord en ce qui concerne la question tellement importante
de la limite maxima de la mer territoriale et des zones de p!che. 'Nous avons
toutefois gardd le meilleur souvenir de l'esprit d'entente et de latmosphbre de
travail qui ont permis .la premiere Confdrence d'aboutir & des solutions satis-
faisantes que I'on recherchait depuis longtemps. Mais, dtant donn6 lea auspices
favorables sous lesquels ont C6but6 nos travaux, nous espdrons pouvoir trouver
l'issue convenable en ce qui concerne lea problnmes dont eat chargde notre
Confdrence, problbmes qui sont lids insdparablement itun & l'autre, ce qui
rdpondrait sans aucun doute aux int6rets du ddveloppement des relations-inter-
nationales maritimes et, en gdnral, & l t Iamlioration du climat politique
international.

L'dchec des essais faits en 1930, & i'occasion de'la Confdrence de La Haye,
l'insuels de no. efforts lors de la premibre Confdrence pour dtablir une norme
gdnrale quant- & la ligne maxima de la largeur des eaux territoriales des zones de
pache, ne veulent nullement dire que cs questions ne soient susceptibles d'une
soluti6n juste et gdndralement acceptable. Bien au contraire, ces expdrienceb nous
semblent instructives dane le sens que, pour rdussir, il nous faudra dviter
d'imposer des solutions et il nous faudra 6viter toute solution ddpourvue de
rdalisme. Ce serait manquer de rdalisme, en effet, que de croire que dans une
mati~re qui int6resse de si prbs lea peuples, comme a'est le cas de la question
concernant la largeur de la mer territoriale et lea limies des zones de peche, i1
eat possible d'imposer une solution qui ne tienne pas eompte des intdrats 1gitimes
d'un Etat ou d'un groupe d'Etats quelconque.

Les institutions du droit de la mer ont pris naissance et se sont modifides au
cours des sibales sous lIaction direte et puissante des intdrfts des Etats riverains
et des Etats qui exerqaient la navigation maritime. Nous sorrmes persuadds que ce
nlest qu'en tenant compte loyalement et attentivement des demandes justifi4es de
tous las Etats et de tous lea justes intdrats mis en valeur en ce qui concerne la
largeur de la mer territoriale et las lmites de zones de plche, que l'on peut et
l'on doit rechercher la solution de ces questions internationales. Si cette
condition est rdalisde, nous sommes srs que le problbme concernant la limite
extdrieure maxima de la mer territoriale pourra 9tre rdsolu de faqon satisfaisante_
pour toutes lea parties intdressdes. Aujourd'hui, il n'y a pas de problkmes
internationauxt enzsuspens quinewpuissent te r agls-4&'une fagon juste-par la voie-
des ndgociations. Ctest une expdience dgalement-valable pour les:travaux de-notre



Confdrence et qui nous inspire un sentiment de conflance et doptlmisme quant aux
rdsultats des travaux dans lesquels nous nous seommes d6jb engages.

Rous travaillons dans des conditions meilleures que celles de la Conf6rence de
la Haye en 1930 et celle de Genhve en 1958. A La Haye, nous avons eu la premiere
prise de contact avec les rdalit6s de la vie Internationale en ce qui concerne la
question qui nous pr6occupe. L'oppositionrdes quelques puissances marjtimes qui
voudrajent aujourd'hui encore imposer la prdtendue rzgle des trois milles avait
empch6 alors la Conference de fixer une normse conforme aux r6alit6s internationales
quant b. la largeur de la mer territoriale. Aujourd'hui; l'augmentation sans cesse
croissante du nombre d t Etats ayant tablL une largeur de la mer territoriale
sup6rieure celle de trots milles, devrait faciliter la rdalisation d'un accord
g6ndral sur une formule qui, en sappuyant sur les r4al.t6s de la vie internationale,
reconnaltrait le droit de tout Etat d'dtablir la largeur de sa mer territoriale
jusqu'& douze milles.

Enfin, pourquoi ne pas le reconnaltre, latmosphre politique internationale
dlaujourd'hui est plus favorable a l'dlaboration et & lla4option d'une solution
g~ndralement acceptable quelle ue i'dtait il y a deux ans., Nous aborions les
travaux de la zeccnde Confdrence des Nations Unies sur le droit de la mer alors
qu'l. Gen~ve meme sige le Comit6 des dix puissances dont la t9che est d'explorer
les votes vers la rdalisation d'un iddal commun . tous les peuples, ie d6sarmement
g6dnr'al et complet, alors qu & Paris ont lieu des entrevues des chefs de deux
grandes puissances, alors que quelques semaines seulement nous s6parent de la.
rencontre au sommet, & laquelle l'humanit6 entibre 6prise de paix a-(tache tant
dt espoirs, alors enfin que l'horizon politique international laisse entrevoir lne
tendance vers le beau.

Nous abordons de nouveau l'importante tiche i'6tablir une r~gle g6f 6rale de
droit sur la largeur de la men territoriale et les limites des zoues de reche, alors
que dans le monde s'est accentu6 le processus de la lib6ration de psuples qui, tout
r6cemment encore, ntarrivaient pas & faire entendre leur voix, bien qu'il soft
question de problmes internationaux les int6ressant de faqon directe.

Aujourd'hui, I. est clair que les relations internationales sont sur le toint
de se transformer en relations r6ellement mondiales. La conscience quIl serait
dor6navant Impossible d'imposer comme rbgle de droit international des solutions
convenables seulement -our les uns mais d~savantageuses pour les autres, nous aidera
srement & 6viter les rcifs contre lesquels ont 6chou6 dans le pass6 les tentatives
faites pour rdsbudre le problbme de la largeur de ia mer territoriale.

I& dl6gation roumaine n'entend pas se prononcer- ce stade de nos travaux sur
les diff6rentes propositions qui ont 6t6 faites jusqu'A prsent, ou bien cammencent
A. itre d6battues dans des discussions officieuses. Elle OUsire uniquement souligner
les consid~rations g6n~rales qui la guident en cette watire. Le drolt de la mer,
dans son ensemble ainsi que dans chacune de ses r~glementations de d6tail, doit ftre
un facteur de rapprochement et non pas de te4son dans les relations internationales.
C'est, croyons-nous., une idde qui devrait nous conduire au cours du processus
d'dlaboration de la formule destin~e A r~soudre de faqon adquate, crest-.-dire 'qui



r~ponde aux lntdrets l6gitimes de toutes les parties, le problme qui, jusquth
pr6sent, est rest6 rdfractaire & toute solution g6n6rale, c'est-&-dire le problme
relatif . i'6tablissement de la largeur maxima de is mer territoriala.

La d 16gation roumaine voudrait exprimer dbs h pr6sent la conviction qu'afin
i'arriver A des r4sultats gdn6ralement acceptables, il nous faut rejeter le pr4jug4
selon lequel les intrets des Etats riverains et ceux des autres seraient oppos

6 s.
:n eat mal fond6, & notre avis, de pr6senter lea probl6mes de l. largeur de la mer
territoriale et de la limite des zones de peche comma una ar~ne oh s'affrontent les
int6r~ts des Etats riverains, comme de soi-disant int4r~ts spdciaux, et lea int6r@ts
de la navigation maritime, comme des int6rgts soi-disant gdn6raux. En rdalitd, la
communaut6 internationale, dont nous faisons tous partie, a int6ret h ce que lea
problhmes internationaux, en Iespbce le problbme de la largeur de la mer terr-
toriale, soient r6gl6s d'une faqon juste. Un r~glement juste de l. question de la
largeur de la mer territoriale repr6sente l'int6ret bien compris tant des Etats
riverains que de tous les autres Etats.

Nous croyocs de mime qu'ill n'est par inutile de souligner l'intdrgt qu'il y a
dt dtayer nos essais d'arriver h une solution satisfaisante du problne concernant
la largeur de la mer territoriale sur lea deux piliers principaux du systbme de
Iroit internaticnal contemporain, h savoir 1'4galit6 souveraine des Etats et leur
oop6ration pacifique.

La souverainetd des Etats n'est pas le rsultat d'une r6solution prise dana
les chancelleries, mais bien une institution centrale du droit international imposde
dans i'intrgt des Etats, par la volontd des peuples. Les annes qui ont suivi la
seconde guerre mondiale tdmoignent d'une tendance vers le renforcement de la souve-
rainetd des Etats, ainsi que vers l'acroissement du nombre des Etats souverains.
L'6galitd souveraine des Etats implique entre autres aussi l'dgalitd en ce qui
concerne le drolt de la scurit6 internationale. Certes, l'apprdciation, de ls part
de ehaque Etat en particulier, de sa sdcunitd internationale, peut comporter une
certaine dose de subjectivisme, mais si toute unersarie d'Etats savant faire
apprcier lea intdrets de la scurit internationale de la meme faqon, il y a sinon
certitude, du mons prdsomption rationnelle d'objectivitd quant au fond de parailles
apprdciations.

L'oeuvre de coopdration Internationale que devra constituer l'dtablissement par
le consentement de tous leas Etats, d'une r~gle ayant trait & la largeur de la mer
territoriale et h la limite des zones de Oche, serait fausse dans son essence eme
si lon prtendait sacrifier, au not de Is coopdration internationale, ou si lon
essayait d'imposer la mdconnaissance des intdrets des Etats riverains quant A leur
sdcuritd. Coopdration entre 6gaux et non pas coopdration du type cheval et cavalier,
voil6t bien l'idde qui devrait nous guider dans toute l'oeuvre de codification et de
ddveloppement progressif du droit international contemporain.

La d1gation roumaine est ddcidde A accorder son appui A toute initiative
tendant A rsoudre cette question dtune faqon rdaliste. Si nous voulons aboutir en
cette mati~re au rdsultat concret que toutes lea ddlgations soubaitent il faudra ne
pas faire des fdtiches de certaines institutions ou de certaines formules, mais
regarder Is rdalitd en face et nous en Inspirer pour arriver A des conclusions
g.ndralement acceptables.
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Toute tentative d'obliger un Etat h renoncer & une partie ae sa Mer terri-
toriale, qui fait partie int6grante de son domaine d'Etat, manquerait de rdalisme
et seralt par consdquent voude & lchec.

En ce qui. concerne la Roumanie, la largeur de sa mer territoriale a dt4 situ6e
& douze milles. Cette d6cision a kt6 prism conformment aux principes du droit
international en vigueur, en consideration des intdrgts de sa scurltd dconomique
et militaire. Soul, le gouvernement de l'Etat riverain est juge de tels intrets
qui peuvent varier, pour le mame pays, d'une certaine 6poque historique A une autre
et qui, souvent, Imposent une mame largeur de la mer territoriale A des pays aussi
4loign6s lun de l'autre que, par exemple, la Roumanie et l'Indondsie qui, tous les
deux, ont une mer territoriale large de douze milles.

rans ces conditions, il no reste qu'une seule solution au probl&me qui nous
occupe et qui est, sans contredit, une question centrale sinon la question dominante
et principale du droit de la mer, h savoir : fixer dans une formule juridique la'
r6alit6 de la vie internationale. ais, en quoi consiste-t-elle, cette rdalit?
Elle consiste en premier lieu - et le tableau synoptique distrlbu -par le Seer4-
tarat en fait preuve - en ceci qu'un certain nombre d'Etats out dtabli la largeur
de leur men territoriale & trois milles, alors que beaucoup d'autres Etats l'ont
fixde & quatre, six, neuf, dix, douze milles et, dans quelques cas, h plus de
douze milles. 1 est done incontestable quo l'immense maJorit6 des Stats maritimes
ont fixd la largeur de leur mer territoriale jusqu' & douze milles. 3i y a ensuite
une seconde ralitd, c'est que ces Etats, en 6tablissant la largeur de leur mer
territoriale jusqu'& douze milles, n'ont enfreint aucune rbgle du drolt inter-
national. En d'autres termes, ils out procdd d'une manibre ldgitime, ils ont fait
ce qu'ils 6taient en droit de faire.

Comment expliquer alors l'incontestable varidt6 des lmites de la mer teri-
torale dtablios par tous les Etats? le s'explique - et c'est l'dvidence 4me -
par la varidt4 des intdrats des Etats respectifs, intdrets ddterminds avant tout
par des consid6rations dconomiques et de s~aurit6.

Comment s'explique le fait que, malgrd la diversitd des intdrfts des diffdrents
Etats catiers on g64n4ral, la largeur de le. mer territoriale se maintient dans une
limite assez 6troite, allant Jusqu'& douze miles? C'est que les diff4rents Etats
catiers, en dtablissant la largeur de leur men territoriale, ne rerdent pas de vue
le ndcesaitd de ne pas mettre obstacle aux communications maritimes internattonales,
& l'exercice des droits qul, raisonnablement, ddcoulent de l'institution qui est
dans l'intrat de tous: la libertd de la haute men.

Une formule juridique se proposant de r6glementer la question de la largeur de
la mer territorlale devra done ndcessairement, sous peine'de contredire la rdalit6,
refl6ter cette pratique des Etats, c'est--dire qu'elle devra consacrer le fait
que lea Etats dtablissent ia largeur de leur mer territoriale Jusqut& douze milles.

Les r6sultats do travaux internationaux qui s'inspireraient du dsir &imposer
lea int6rgts de certains groupeS au m6lwis des intrtts lgitimes d t autres Etats
seraient ncessairement rains car ils ne seraient pas appuyds par les Etats dont les



* int6r~ts aurajent 6t6 mdconnus. fl y auralt dane ce cas des rdsolutions mais il
nly aurait pa'.de solution. Or, cest justement dans cette direction que lea
repr6sentants des Etats-Unis, du Canada ot de l'Espagne nous proposent de nous
engager.

A cette fin., on a affirm6, d'une part. quo fixer 6 douze milles la largeur de
la mer territoriale serait contraire & la libert4 de la mer et, partant, au droit
international et que, d'autre part dane lhre atemique, lea Etats riverains
n'avaient plus aucun int6ret de sdacurit6 internationale & sauvegarder par une
largeur de douze milles.

La d6l~gation roumaine n'entend point reprendre dans les d6tails la situation
bien connue qui a fait llobjet d'un examen minutieux de la part de la Commission de
droit international ot de la Premifre Confdrence de 1'OlU sur le droit de la mer.
11 a 16t6 notoirement conclu que cleat seulement dane le ca obt l'on 6tend la l1mite

extdtieure de la mer territoriale au-del des douze milles que iton enfreint les
rgles du droit international commun. 33 eat vyident d'ailleurs quo la libertd de
la navigation na rienA craindre en loccurrence, En mer territoriale lea navires
commercjaux Jouissent, bien entendu, du droit de passage. Quant au passage des
navires de guerre, cela engage la question de la s6curitd des Etats riverains, A
ce propos, il me sera peut-ftre perms de citer, contre l'affirmation avancde par le
reprdsentant du Canada, la d6claration faite le 20 janvier 1960,. c'est-k-dire il y a
deux mois, devant le Comit6 des affaires 6trang~res du-4Ednat des Etats-Unis, par le
repr6sentant des Etats-Unis d'Amdrique & notre Conf6renee, faisant siennes les
paroles suivantes d1un amiral amiricain :

"Les forces navales ont plus 4'importange dana l&ge des fusdes quo
jamals auparavant. La mobilitd est la capacitd primordiale des flottes,
Laide de nos allids du monde libre ddpend de la capacitd de la flotte de
se mouvoir librement partout ott ii est ndcessaire de soutenir la politique
extdrieure amnricalne." / "

1i est dans l'intr~t 6vident du maintien et du renforcement de la paix et de
la s~curit6 internationales que leas forces militaires navales ne puissent slapprocher
trop prts des cStes 6trangbres afin de soutenir la politique ext6rieure de lpurs
Etats, c'est-&-dire afin d'exercer des pressions et des menaces par llemploi des
armes, ce que 18 Charte des NationslUnies interdit.

La position adoptde par les reprsentants des Etats-Unis et du Canada va
manifestement centre la rdalit6 internationale et centre la direction dana laquelle
se ddveloppert les relations internationales. Elle vaI contre la rdalit6 car des
peuples reprdsentant beaucoup plus diun milliard d'homies, apportenant aux systbmes
dconcmiques et sociaux les plus diff6rents et habitant tous les continents du monde,
ont .adopt6 douze miles comme la largeur de leur mer territoriale et certans autres,
.es millions encore manifestent pleine comjr6hensi6n et pleine sympathie & cet dgard

gj Convention on the Law of the S.a, Hearing before the Committee bn Foreign
Relations, United States Senate,-EightySixth Congress, Second Session
January 20, 1960, p. 109,
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De w~me, on sait que, dans les deux ann4es qut se sont 6couldes depuis la
premibre Conf4rence, plusieurs Etats ont tabli I douze milles la largeur de leur
mer territoriale. J'en d~duis que la tendance en cette matibre est qu'un ncmbre
toujours croissant dtEtats se prononcera en faveur des douze milles et, ce faisant,
je me trouve en excellente ccmpagnie : je me trouve en la ccmpagnie du repr6sentant
dep Etats-Unis d'Am6rique qui, au cours de la m~me d4claration faite le
20 janvier 1960 devant le Ccmit6 s6natorial des affaires 6trangbres, dont j'ai cit6
tout .l'heure un passage, disait :

"fl y a aussi l'opinion que, si l'on n'arrive pas & un accord h la

prochaine conf6rence sur la largeur de la mer territoriale et de la zone
de pecbe contigu', et sur les droits des nationaux d'autres Etats dans ces
zones, la pratique individuelle des Etats pourra, avec le temps, tendre b
6tablir une mer territoriale de douze milles." if

La Roumanie a 6tabli cette largeur depujs dix ans et ne s'en porte pas plus
mal, bien au contraire et si certains esprits craignent, malgr6 tout, que leurs
resronsabilitds s'agrandissent s'ils adoptent une largeur de douze milles, ils n'ont
qu'I rester & trois milles. Ta limite de douze mifles nlest pas obligatoire, elle
est facultative.

La mer s6pare. Elle sdpare les continents et les peuples. C'est 1'homme qui
a su faire de la mer un instrument de rapprochement des peup!les et de communication
entre Etats.

Le droit international contemporain de la mer doit, par chaque d6tail des
rdglementations qu'il comporte, promouvoir la coexistence yaisible et la coop6ration
constructive entre lea nations et les hommes. Un tel but demande des mthodes de
travail approprides. La d4ldgation roumaine est d6cid6e a participer aux travaux
de notre-Commission dans cet esprit de coop4ration constructif qui, seul, pourra
assurer le succs de nos travauxi Elle est consciente de l'importance de la
contribution que nos travaux sont h m~me drapporter & la r6ussite de notre
Conf6rence en gdn4ral et, par ib, i la cause de l1am6lioration des relations
internationales. -

Une solution juste et claire donn6e A tout probl&me de droit interhational
constitue un facteur important d'affermissement de la paix et de la scurit6
internationales.

Ib!__daj p 109i 110,;



Sixth Meeting

Tuesday, 29 March 1960, at 10.45 a.m.

Sr. CARMONA (Venezuela): Antes de pronunciar mi discurso no habfa tenido
conocimiento de la ausencia del Presidente Sr. Correa, que con tanto acierto ha
dirigido nuestros debates. le permito recordarle con verdadera complacencia y
sefialar igualmente la felicitaci6n quae shora le dirijo.

El largo trecho que henos recorrido en relativamente poco tiempo en la codifi-
caci6n del Derecho del Mar demuestra qua el tema estd maduro para la coordinaci6n
de los principios bdsicos y de los esfuerzos en el sentido de edificar, sobre bases
s6lidas, un nuevo Derecho Maratimo que responda a las necesidades y las relaciones
de los Estados y los pueblos de hoy, prescindiendo de ideas o posiciones arcaicas
de predominio o imposici6n que repugnan al sentimiento de la 4poca en quae vivimos.
El principio c-dsico que todos tenemos en la mente y que, ciertamente, no cambiard,
es el del respeto, en lo posible, a la liberted de alta mar y a la navegaci6n
internacional; pero el desarrollo de los pueblos, la independeneia de numerosos
Estados antes sujetos a tutela o coloniaje, la major concepci6n de los intereses

y deberes de cada agrupaci6n humane en la comunidad general, han proyectado un
chorro de intensa luz en el campo del Derecho Marftimo e imp~nen soluciones dife-
rentes de las que los Estados propugnaban hasta tiempos relativamente cercanos
y demostrado qua la mayor parte de ias teorfas de los graiides internacionalistas
se han desmoronado par su propio peso, en busca de f6rmulas mds humanas y justas,
mds adaptadas a la realidad de los hechos y a las necesidades de la vida moderna,
encabezando una marcha quae se hace cads din mds imperiosa y rdpida hacia el
porvenir.

Como se ha dicho ayul en varias ocasiones, la Conferencia sobre el Derecho del
Mar de 1958, a la cual asisti6 el mayor ndmero de Estados quae s recuerba en la
historia humans (86), tuvo como base los trabajos admirablemente bien concebidos
de la Comisi6n de Derecho Internacional de las Naciones Unidas durante diez afilos.

Los que asistimos a esa Conferencia, recordamos adn vivamente el forcejeo durant e
casi tres meses de las doctrinas y las posiciones polticas, en un esfuerzo muy
valioso para encontrar f6rmulas aceptables para todos o para la gran mayoria de

los Estados. Como consecuencia de esa labor, se adoptaron y firmaron cuatro
Convenciones: Convenci6n sobre el Mar Territorial y la Zona Contigua; Convenci6n
sobre la Alta Mar; Convencidn sobre Pesea y Conservaci6n de los Recursos Vivos de

la Alta Mar, y Convenci6n sobre la Plataforma Continental 2_/. Tales instrumentos
constituyen un verdadero C6digo de Derecho Marltimo, con il sola excepcidn de
algunas cuestiones quae no pudieron ser resueltas entonces en las deliberaciones
de esta ciudad y sobre las cuales volverd mds luego.

l/ Documentos Oficiales de la Conferencia de las Naciones Unidas sobre el
Derecho del Mar vol. II, anexos, documentos A/CONF.15/L.52, A/CONF.15/L.53,
AfCONF.3/L.5# y A/COF.13/L.55.
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Venezuela ha atribuido tal importancia a esos instrumentos que su Gobierno
consider6 oportuno tratar de ponerlos en aeci6a a la mayor brevedad posible,
dando asl un ejemplo de colaboraci6n fecunda en el campo universal. Para La
fecha, las Convenciones de Ginebra sobre la Alta Mar y la Plataforma Continental
ban sido aprobadas con declaraciones heehas para la dpoca de su firma, por la
Cdmara de Diputados, y estdn en consideraci6n del Senado, en cuyo seno se encuentran
en una etapa muy avanzada. Por otra parte, la misma Cdmara de Diputados aprob6
las Convenciones sobre Mar Territorial y Zona Contigna y la relativa a la Pesca
en Alta mar, las cuales pasaron a la Cdmara del Senado en donde se espera el
resultado de la presente Conferencia pars llegar a las decislones finales. De
ahl la importancia quae tiene esta reuni6n pars nosotros porque de ella dependerd
la suerte final de esas dos Convenciones. Tenemos la esperanza de qua en breve
tiempo todos los instrumentos firmados en Ginebra queden ratificados por Venezuela.

Segdn manifest6 aqu el Sr. Stavropoulos, la Convenci6n sobre Mar Territorial
y Zons Contigua ha sido firmada hasta shore por 44 Estados; la Convenci6n sobre
la Alta Mar por 49; la relativa a Pesca y Conservaci6n de los Recursos Vivos del
Mar, por 37, y la relacionada con la Plataforma Continental, por 48. El Reino Unido
acaba de depositar la ratificaci6n de las Convenciones sobre Alta Mr y sobre Pesoa
y cree poder depositar la Convenci6n sobre Plataforma Continental a brave lapso.
Afganistdn ratific6 la Convenci6n sobre Mar Territorial y Zona Contigua y, segin
afirma el Representante del Secretario General de las Naciones Unidas, ya muchos
otros Estados "han iniciado los trdmites necesarios para obtener la aprobaci6n
parlamentaria pars la ratificacidn de un ao mds de las Convenciones y oabe presumir
que si la presente Conferencia logra un acuerdo, atros Estados seguirdn el ejemplo
de los quae ya han raiificado las Convenciones" ?/.

En esta marcha progresiva del derecho internacional marttimo, han quedado
dos cuestiones de sumo interds que la Conferencia de 1958 no pudo resolver: la
anchura del mar territorial y La zons contigua, y el alcance de los derechos de
pesca de los Estados riberefios. La propia Conferencia aprob6 una resoluci6n
acordando quae se solicitara de las Naciones Unidas la reuni6n de una segunda
Conferencia para tratar esos problemas. La Asamblea General de las Naciones Unidas
en su decimotercer perfodo de sesiones convoc6, par resoluci6n No. 1307, ae 11 de
diciembre de 1958, esta nueva Asamblea, en que habrdn de debatirse los dos problemas
pendientes para encontrar f6rmulas aue permitan poner fin a la dula controversLa
y a la confusidn que actualmente existe en esa materia.

Por lo quae se refiere a la a.tensi6n del mar territorial, debe ±ecordarsa
qua la Ley sobre Mar Territorial, Plataforma Continental, Protecci6n de la Pesca
y Espacio Areo, vigente en Venezuela, establece, en su artrculo primero, quae el
mar territorial de la Republica es de una anchura de 22 kildmetros y 224 metros
(equivalentes a 12 millas nuticas), medidos a partir de las lfneas de base a
que se refiere el artfeculo segundo de la misma. ] n esa zons la soberanla nacional

?/ Documentos Oficilaes de la Segunda Conferencia de las Naciones Unidas sobre
-el Derecho del Mar, primera sesidn plenaria, -drr. 5.
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se ejerce sabre las eguas, el suelo, el subsuelo y los recursos que en ellos se
encuentren. En casa de que el flmite establecido en esa forms colinda con aguas
territoriales extranjeras, se resolver la cuesti6n medinte acuerdos u otros
medios reconocidaos par ei derecho internacional. Par otra parte, el artfculo 3
establece una zone contfgua de 5 kil6metros y 556 metros (3 millas nuticss) pare
fines de vigilancia y poliera marftima, para seguridad de la naoidn y para
resguardar los intereses de 4sta. En esa zone no hay soberanfa ni aerechos
de pesca exclusivos, y no se incluye tampoco el espacio a4reoa.

Cuando se redact6 esa ley, cuidadaosamente preparada par Comisiones Tdcnicas,
se tuvieron especialmente en cuenta las coanclusiones presentadas par la Comisi6n
de Codificaci6n del Derecho Internacional de las Naciones Unidas y los iltimos
progresos de l ciencia en esaI materia, adaptndose a sus inspiraciones. No hay
nada que pueda con siderarse coma acci6n brusca a excesiva del riberefo; y hasta
ahora no se ha praducido ninguna clase de dificultades internacionales en su
apliceci6a prictica. Ni el Congreso Nacional de Venezuela ni el Bader Ejecutivo
tiene el menor prcpsito de cambiar esfe principio que consideran justo y
adecuado y en el que mi pafs coincide con un grin ndmero- d Estados que profesan
ideas avanzadas y principios piogresivos en materia de mar territorial.

Coma se ha dicho ya aqu y en la Conferencia de 1958, la regla de tres illas
nduticas coma anchura del mar territorial es erbitraria y anacr6nica, y de ninguna
maners cubre las necesidades actuales de los Estados en vles de evoluci6a y de
progreso y la defensa de sus intereses polticos y econ6icos. Fue Ideada en
tiempos may antiguos por los grandes pafses martimos pare poder conserver toda
amplitud de acci6n en el -mar, aun en las cercanfas de las costas de palses
extranjeros y con peligro de su seguridad y de la defense de sus riquezas. En
el mundo de hay, la regla de las tres millas, degase lo que se quiera, parece mds
bien un dinosauro atravesando una ciudad archimoderna. Ya en 1958 se le cant6 en
eats misma sala el dItimo responso. S61o queda que enterraria antes de que los
malas olores de la putrefacei6n vicien el ambiente y nas envenenen a todas.

Algunas pafses muy conocidas, al comprender esta situacidn evidente, hen
buscado una f6rmula pars salver de algdn mode lo que pueda salvarse del antiguo
principio, bien extendiendo el mar territorial a seis millas nduticeas, con una
zona contigua exclusiva para los efectas de la pesca de otras sets millas
(propuesta canadiense) 3/; a bfen, adoptando una f6rmula semejante jero ms
limitada en ciertos aspectas con reconocimento de derechos hist6ricos (propuesta
de los Estados tnidos) Yj. Este altimo pafs ha dicho en 4ata tribune que los
Estados Unidos prefieren la regIs de tres millas; y que s6lo en circunstanieas
semeJante a las atuales y ante el avance de la doctrina de ampliacidn a 12 millss,
estu dispuestos scepter una firmuls transaeecional, o sea de compromisa. Par lo.
que se reiere al ddnadi, conviene recorder que segin el cusdr6 sin6ptico pars
diciembre de 1959 publicado par la Secretarla de las Naciones Unidas V/, aarece

2/ Documentos Oficiales de la Segundo Conferencia de las -Naciones Unida sabre

elDekechader Mar, azlexos, documento A/CONFI9/C.I/L.4.

k Ibid:, dacindeioetudA/COFli/C.i/L.3.
2/ ibd., ocumolito A/Conp19/41



-91-

ya uns lay de 1952 que establece una anchura de 12 millas pars la seguridad y pars
la pesca, par lo cual puede verse aue, en realidad, nada estS cediendo al hacr su
propuesta de 1958 Y is actual.

La verdad es clara y rotunda. Un gran nmero de pafses que forman mayorda abso-
luta, por lo menos, deflenden el principio de 22 mifllas n4uticas como extensi6n del
mar territorial. En 1958, Is votsci6n en Comisi6n result6 empatada con numerosas
abstenciones, cuando se vot is propuesta indio-mexicana §/. En cambio, la propuesta
sueca de tres millas demostr6 la absoluta impracticabilidad de esa f6rmula, recl-
biendo 49 votos en contra, solamente 16 a favor y 14 abstenciones 7/. Era la muerte
de que ya se ha hablado. La pritere propuesta de los Estsdos Unidos en 1958 en el
sentido transaccional fue derrotada por 38 votos en contra, 36 a favor y 9 absten-
clones 8. La nueva propuesta de los Estados Unidos no pudo tampoco obtener la
mayorla de dos tercios, alcanzando s6io 45 a favor, 33 en, contra y 7 abstenciones 9/
Da coutrapropuesta de 12 millas, llamada multilateral, obtuvo 39 votos a favor, 38 en
contra y 8 abstenciones 10J. Habfa mayorla absoluta por las 12 millas. El titimo
esfuerzo pars buscar una transacci6n lo hizo el" CanadS en su ya conocida propuesta,
sobre la base de seis xns seis millas, y pb-uvo 48 votos en contra, solamente f1 en
favor y 23 abstenciones i_/.

De ese breve resumen es fdcil ver qua Is eal lamada tesis transaccional no
satisfece en modo alguno la mayorla de los Estados, a pesar de los esfuerzos hechos
en favor de ella; y qua una cantidad tan importante como numerosa de Estados no
estS dispuesta a aceptar f6rmulas medias en una materia que se considers vital pars
la vida internacional contempordnea. La doctrina de las 12 millas marcha inexora-
blemente hacia el triunfo, que serd hoy o maffna, definitivo y rotundo,

Varies objeciones se hen opuesto a esta aLtima tesis. Se dice qae al adoptarse
una fdrmula flexible de tres a doce millas, todos los Estados se pronunclardan en la
prdctica por la 1iftima cifra. En realidad, ya se sabe que muchos Estados, por
razones circunstanciales, no desean appliar su mar territorial, y la aplicaci6n o
no aplicaci6 del principio queda a voluntad de cada uno. Recudrdese qua en la
actualidad nadie sabe ni conoce qud principio rige y ellao rea una confusi6n mucho
mayor por cuanto no hay regla fija en Derecho consuetudinario..

6/ Documentos Oficiales de la Conferencia de lag Naciones Unidas sobre el
Derecho del Mar, vol. III, anexos, documento A/CONF.15/C.l/L.79, y5a.
sesi6n, pgrr. 36.

7 I bid., vol. III, anexos, documento A/CONF.15 /C.l/L.4, Y 57a. sesi6n, $rr. 6.

8 Ibid., vol. III, anexos, documento A/CONF.iS/C.I/L.159/Rev,2, y 57a. sesidn,"
pdrr. 12,

2/ mDid., vol. II, anexos, document. A/CONF,13/L,29 Y l4a. sesidn plenaria,
prr, 60.

N/ Ibid,, vol, I, anexos, documento A/CONF.13/L.34 y i4a. sesi6d plenaria,
j5r. 61.

j4_/ Ibid,, vol. III, anexos,-docolmento A/CONF.1/C.1/L,77/Rev.3, y56a. sesldn,
parr, 27.
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Se dice cue la extensi6n del mar territorial implica un atentado contra la
libertad de navegaci6n y In libertad de alta mar. Nada mds falso. La adopci6n
de un principio general o casi general s6io facilitar4 la aplicacidn prdctiea de
la libertad de navegaci6n. Ademds, las Convenciones de 1958 garantizan el paso
inocente en el mar territorial, salvo cases muy e:±raordinarios, y obligan asimismo
a no suspender el paso inocente de buques extranjeros en los estrechos que se
utilizan para in navegaei6n internacional entre una parte de la alta mar y otra
parte de la alta mar, o en el mar territorial de un Estado extranjero (artIcuio 16,
pdrrafo 4 de la Convenci6n sobre el Mar Territorial y In Zona Contigua) i/ ase-
gurando asf la navegaci6n libre.

Se alega qua In extensi6n del mar territorial a 12 millas crea obst6eulos
.en la utilizacidn del espacio agreo. El argumento es igualmente err6neo. E
Convenio relative al Trdnsito de los Servicios Adreos Internacionales de 7 de
diciembre de 1944, suscritd en Chicago i3/; permite ei trdnsito de las aeronaves
sobre el territorio de otros Estados, sin aterrizar o con aterrizaje pare fines
no comereales (artfculo 1); y ln Convenci6n sobre Aviaci6n Civil Internacional
firmada igualmente en Chicago 4/, en su artculo 5, reconoce el derecho de vuelo
sin itinerarie fijo a trav4s a en el territorio de otro Estado, con escalas pare
fines no comerciales, sin permiso previo. Solamente las l~neas Wue bacen vuelos
con itinerario fijo estdn sujetas a los convenios bilaterales de aviacidn que fijan
las rutas, frecuencia, y capacidad de vuelo; y a falta de dstos,, se les somete a
permiso previo para operaciones comerciales. Esta regla es universal y se aplica
lo mismo al espacio adreo quae cubre la tierra firme y el mar territorial. Ninguna
_afluencia tiene la extensidn de dste en el tratamiento legal, aunque se cambie
esta extensi6n, y asf se ha aprobado por los numerosos parses Wye actualmente
aplican la regla de 12 millas.

Se ha dicho tambidn, come argumento "aquiles", que la extensidn del mar
territorial a 12 millas puede comprometer In seguridad o defensa comSn en cases
de emergencia o de guerra. Se afirma que serla fdcil a las grandes Potencias
violar la neutralidad de pafses pequefios haciendo navegar submarinos bajo aguas
territoriales, protegidos por la neutralidad y exentos de peligros de. ataque.
Desde luego, hay que- recorder que si, por deagracia, llega a producirse una
tercera guerra minudial, no habrd ocasidn ni oportunidad de pensar en neutrales
y todos tendrdn que afiliarse en uno u otro lade. -La existencia de armmentos
y proyectiles destinados a aectuar a enormes distancias haecen sonreir ante la
idea de aye puedan cruzarse aguas neutrales pare fines de ataque, cdando bastan
los cohetes de gran radio de accidn para producir incalculables catdstrofes.
Recudrdese tambidn aue el dereiho del mar aue se estd' reando se refiere al tiempo

12/ Documentos Oficiales de la Conferencia de Ins Naciones Unidas sobre el

Derecho del Mar, vol. II, anexos, documento A/COF.15/L.52.
i/ United Nations Treaty Series, vol. 84, pdg. 390.

i / libd., vol. 15, p6g. 296.
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de paz y no al de guerra, como bien lo explic6 l Comisi6n de Derecho Internacional
de la CNU L/. No hay duds de que los gastos de defense y de vigilancia de los
diferentes palses que adopten la regla de 12 millas aumentardn en forms apreciable;
y es por ello que se deja a cada uno la libertad de escoger entre 3 y 12 millas,
segdn sus intereses.

Al propugnar, por consiguiente, la necesidad de dejar a los Estados in
libertad de extender su mar territorial hasts 12 millas, Venezuela apoyard
toda propuesta adecuada que al respecto se formule en forms moderada y equitativa.

Queda solamente un punto por tratar y que requerird ms detenida consideraci6n
en el curso de la presente Conferencia.

No hay duds de que uno de los intereses mds importantes y v4tales que los
Estados tienen que defender en derecho del mar, es el relativo a la utilizaci6n
y preservsci6n de los recursos naturales del mismo, o sea, la pesoa en sus
diversas formas. El esfuerzo hecho en 1958 pare reglamentar en una forms liberal
y adecuada el derecho de pesa en las zonas marltimas cercanas a las costas de
un ribereflo pars asegurar la alimentaci6n y el debido desarrollo de los pueblos
que viven principalmente de los recursos marinos, es en extremo importante.
Lo es tambidn la parte relativaa la protecci6n de los Xecursos naturales y
del mar en las aguas de alta mar, pars beneficio de la humanided y la eliminaci6n
del grave peligro que envuelve la destrucci6n inmisericorde y desordenada de
los bancos de pesos, que autes se crefan inagotables. Sin embargo, numerosos
pafses no creen muchas vees con raz6n, que se haya logrado de una vez el resultado
apetecido y desean encontrar fdrmulas mAs amplias pars in protecci6n de los derechos
del ribereffo y de los recursos vivos del mar lejos de las costas. Venezuela ve
con profundo interds y simpatta los estudios que se vienen practicando al respecto
y espera que sean presentadas conclusiones o propuestas, pars proceder a estudiarlas
con espritu amplio y serene comprensi6n de los problemas envueltos. En este
sentido se complacerd en apoyar cualquier propuesta que tienda a asegurar los
derechos del ribereflo sin afectar el fondo de la liberted de la alita mar y e1
usufructo adecuado de sus riquezas.

Es con este esp~ritu que la delegaci6n venezolana habrd de colaborar con
el mayor esfuerzo en el seno de esta Conferencis.

15_ Documentos Oficiales de Is Asamblea General, unddcimo errodo de sesiones,
Suplemento No. 9, pdrr. 32.



Mr. HARE (United Kingdom of Great Britain and Northern Ireland): This
is the first time I have spoken at a Law of the Sea Conference. Most of you areveterans of the last Conference.

But one thing has struck me from the very moment of my arrival - that is,
the friendliness that exists here. I should like to mention'in particular our
President, H.R.H. Prince an; H.E. Ambassador Correa; you, Mr. Chairman; and
Dr. Glaser, our rapporteur. I warmly congratulate you all on your election.
Thanks to the very real kindness not only of you gentl!men, but also of all the
other delegates I have met, I think I can now truly say I feel at home.

There are among us many lawyers and many diplomats. But, as a politician,
I think I can justly make this point: there is a danger that a purely neat and
tidy legal solution can ignore real hardship to human beings. I know it is the
ish of us all to avoid this. Laws are made for the convenience of man and not

vice versa. The problems of human hardship and human rights are the special
concern of the United Nations. I think it is very proper that we should remember
this.

The fact that various unilateral claims have been made regarding the
braadth of the territorial sea and fishery limits shows the need for the adoption
of a definite rule of law on these matters - a rule of law which will be respected
by all States. It was because the United Kingdom wished to reach agreement upon
such a rule that we supported the final United States proposal at the first Law
of the Sea Conference, 16/ in spite of the heavy sacrifices that would have been
involved to us. We were then seeking a solution - just as we still are now -
which would meet the needs of both coastal States and fishing States. In order
that .the rile of law may prevail, we sincerely share the hopes expressed by
many speakers that this Conference should reach agreement.

The achievements of the 1958 Conference vere very considerable, but no
agreement, as we know, was reached on the two questions - the breadth of the
territorial sea and fishery limits. The United Kingdom Government has therefore
continued to regard the three-mile limit as the only breadth recognized under
international lawt. This remains our view of the legal position as it exists at
present. We cannot accept, in the absence of international agreement, that
unilateral claims to ider limits have any general validity. I do want to
emphasize again these vital words - "in the absence of international agreement".

In view of certain things that have been said, for instance in paragraph 1 (b
of the commentary to the Mexican proposal, 17/ I must emphasize that the
United Kingdom does not share the view that the International Law Commission
recognized that any breadth of the territorial sea not exceeding twelve miles
is valid in international law. Now, I am no lawyer, so I do not propose to'state

i6 Official records of the United Nations Conference on the Law of the Sea
vol. II, annexes, document A/CONF.-1/L.29,s and 14th plenary meeting, para. 6o

:j / Official records of the Second United Nations Conference on the Law of the
Sea, annexes, document A/CONF.19/C.I/L.2.



in detail the arguments which we consider conclusive. But I"am not speaking out
of ignorance. The advice of Sir Gerald Fitzmaurice, my able deputy, has been,
of course, available to me. Most of those wiho have known him over the years
must certainly respect his judgement on these matters. We have also had the
clear and convincing statement made br Mr. Dean, the leader of the United States
delegation, which was made last Thursday and arrived at exactly the same conclusion.
Surely there can be no further doubt on this matter - that the proposal to hold
this Conference would be meaningless if international law had already recognized
the validity of claims not exceeding twelve miles. We should not be here if that
-were the case. The suggestion that the Commission intended to imply that this
uas the position is, in my submission, a complete misinterpretation of its
attitude.

Now, let us have a look at the problem before us. In seeking a solution each
one of us must be ready to look beyond our purely national interests. We must
be prepared to find a solution which pays regard to the interests of other States
as well as our own. If we do not do this, we cannot expect agreement. The
alternative is chaos.

Myr Government has sought to understand the reasons for claims advanced by
some other States for wider territorial seas and fishing limits. Some, I think,
unmindful of the needs of merchant shipping, profess fears on security grqunds.
Others are concerne Tor their food supply or their livelihood from the fisheries
close to their coasts. I should like to examine these fears more closely.

I should like to turn first to the question of security. Some States seem
to feel that their national security would be increased if they had wide
territorial waters. Naturally my Government understands this concern about
security. But surely it is based on a misconception. A ide belt of waters
round our shores is not in fact a suit of armour that will isolate us from
danger. We all know this. On the contrary, in the conditions of modern warfare
a wide territorial limit gives no added protection from attack. Such a limit
is difficult and costly to police and control. It becomes hard to fix precisely
the position of ships at sea. This can only increase the likelihood of
incidents and so jeopardize the safety of coastal States.

Next we come to .the merchant shipping .aspect of the problem. There should
be, I would have thought, two essential aims here: first, to reach agreement
on a uniform breadth of territorial sea; and second, in determining that breadth,
to make sure that it is broad enough to satisfy those whc cannot bring themselves
to'accept a three-mile limit, but yet not so broad as seriously to increase the
risk of interference with the merchant shipping of the world.

On this, I should like to refer to the Mexican 18/ and Soviet Union 19/
proposals, which would entitle each State to fix the breadth of.its territorial
sea at any distance up to twelve nautical miles. It has been said that this

18/ Ibid., document A/CONF.19/C.l/L.2.

LS Iid., document A/COVF-l9/C-l/L l.



would be fair to afl and harmful to none. As we know, this is not so. It does
not help that countries need not claim the maximum. What really matters is
that they can, if they so wish, claim as much as twelve miles. This, in my -

submission, is bound to cause confusion.

Let us look for a moment at what the consequences of an extension to twelve
miles would be in reality. The life of a seaman, although fortunately less
hard than it used to be, is still a dangerous one. Many customary shipping
routes run along coasts or around headlands. This is not merely to save distance
or to make navigation easier. It is also for shelter. We must not expose
seamen to greater danger by pushing them further away from places of shelter,
and from effective navigational aids.

r knoi that some people argue that these difficulties would not arise,
because the right of innocent passage has already been recognized. But experience
shows that there is a temptation to interfere with merchant shipping.
Notwithstanding the right of innocent passage, reasons for interference are not
always difficult to find. To avoid such risks, ships may find it necessary to
make costly, lengthy and possibly dangerous detours.

These elements of uncertainty and risk, which would flow from an extension
of the territorial sea to twelve miles, cannot be ignored. Shipping is an
expensive business in ter of capital and operating costs - even when everything
is running smoothly. I am not thinking only of the large maritime powers.
Many nations are now for the first time. establishing merchant fleets of their
own; Others will wish to do so in future. It would, I think, be unwise to make
things more difficult for them.

Can we not all agree that the well-being and future development of all
countries are dependent on the unfettered movement of world shipping? At a time
when we are all seeking to remove artificial trade barriers between nations,
to lower tariffs, and to increase the flow of trade, why should we seek to narrow
the freedom of movement on the high seas?

I now want to-turn to the problems of fishing and fishery limits.

The first point I must make is that some countries advance the requirements
of fishery conservation as a reason for claiming wider fishery limits. I do not
think this is a good argument.

One of- the achievements of the 1958 Conference was to resolve the conservation
problem, by means of the Convention on Fishing and Conservation 20/ which was
adopted by a two-thirds majority. Rightly, the merits of this Convention have been
generally acclaimed. It provides thq means by-which the fishery resources of.
the world can be properly conserved, so that the best possible use may be made
of them. Recognizing the special interest of the coastal State in conservation,

20/- Official records of the United Nations Conference on the Law of the Sea,
vol. II, ataexes, document A/CONF.-/L.'-



the Convention gives that State the initiative in conserving fishery resources,
not only just around its coasts, but on the adjacent high seas. Any measures
which a coastal State prescribes must conform to the scientific principles of
conservation and must aim at maximizing the yield of fisheries over the years.
Fishermen of all countries are required to observe those measures.

Here then, trulyA we have got one rule for all and discrimination against
none.

Therefore, with such a balanced, rational and sensible arrangement, there
is no occasion for conservation to be put forward -o1o extension of fishery limits,
for the very good reason that the coastal States themselves -wll be able to
ensure that all conservation needs are met, and that the fisheries off their
shores are not harmed by others.

If, then) conservation is not at issue, what lies behind the argument we
ar having about the breadth of fishery limits? Much of the argument is about
the problem of sharing the available catch. Of course, this is a matter of great
economic importance. It no doubt accounts for the view, which is held by some,
that every opuntry should be entitled to twelve miles of exclusive fishing off
its own coast, while fishermen from elsewhere should stay in their own home
waters, or at any rate well out to sea. But wre must remember that this is not
simply a question of food: it also involves the livelihood of fishermen of
many nations.

Before reaching a conclusion on this kind of argument, I must ask delegates
-here to consider three questions. Firstly, why do some countries engage in
uhat may be termed distant-water fishing? Secondly, if that were stopped or
curtailed, what would be the effect upon the world's fish food supply? Thirdly,
flowing from the second question what would be the economic consequences for
the fishery and the coastal States?

The first question I asked you to consider was why some countries engage
in distant-water fishing. I think that geography and natural circumstances
have a lot to do with the answer. Some of us have large, and others small,
populations. Some have little or no sea coast, and others have much. Some have
large-fish stocks close to their shores, others have not. The size of the
fish stocks in the various coastal waters is not proportionate to the size of
the national populations. This is not by any means because the fish stocks have
been exhausted. As we know, some parts of the seas are naturally richer in fish
than others. In general, fish are most numerous and easiest to catch in the
shallower waters nearer to the shore than they are out in the deep waters of
the oceans. These, I think, are the reasons why some countries have to go
farther afield than others to catch the fish they need.

I should like to illustrate these points from what happens in my own part
of the world. The North Sea, which lies between many -European countries, has
been a traditional fishing ground f6r'entures. More fish are caught there
today than ever in the past, but, even so, not enough to meet anything like the



full needs of the very large populations of Europe. And so, for a long time past,
the fishermen have had to go to more distant parts of the North Atlantic.

Di3tant-water fishing of this kind has nothing to do with imperialism or
colonialism. It is a matter of people who want food confronting the facts of
geograpay. It is not only the older nations that are affected, or, indeed, that
behave lifferently from the others. Among the newer nations, there are those
whose fishermen follow their trade nearer to the coasts of other countries than of
their own. We must not under-estimate the number of these nations.

Now let us examine for a moment what would be the effects of an exclusive
twelve-mile fishery zone, especially on world food supplies. Obviously,
distant-water fishing would be greatly diminished if a twelve-mile fishing limit
became the world rule. Much of this fishing takes place within twelve miles
because the fish are close to the shore. It is often assumed, as if it were a
self-evident fact, that, if a coastal State were to establish a twelve-mile fishery
limit, then it would automatically take the fish which the fishermen of other
countrf.es would no longer be able to catch. Of course, a coastal State could
increaue its catch if it had a developed fishing industry of its owm; and in many
cases this is what is,in fact happening now, even though other countries continue
to fish in its waters. But there are other States off' whose shores fishing by
other countries takes place, with rich resources of fish near their coasts but
only sparse populations. Indeed, there are areas with fish where there is no
human : loration at all. In cases of this sort, the fishing resources could not
be fully used. So the extension of coastal fishery jurisdiction over large
additional areas of sea must reduce the world's total fish catch, unless provision
is made for fishing by other countries to be continued there. Without a provision
of this sort many countries would be deprived of an important part of their food
supply. Surely this cannot be reasonable.

Now, what would be the economic consequences of all this? I hope I have
shown that generally speaking the coastal States would not fully gain what the
distant-water fishing States must lose.

But the Conference must be under no illusions as to how exceedingly severe
this loss to the fishing States would be. It is a mistake to suppose that the
fishing States are all rich and large countries. Many of them are quite small and
by no means wealthy. For many of them distant-water fishing provides staple food
for their people which cannot easily be replaced. Moreover, it is not simply a
matter of poor and not so poor countries. It is far more complex than tb6t. We'
in the United Kingdan are not a poor country; yet we have a very large population
on a small islapd, In fact we are the largest importer of food in the world. We
have, however, betn able to supply ourselves with most of the fish we eat, thanks
largely to our 'distant-water fishermen. They bring home rather more than half
our. total cach of fish. The loss of that fish, or a great part of it, would be
a cruel blow to our economy and to our food supply; and the impa~t upon our
fishing industry would be a major disaster.
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The same applies, I think, to many other nations. Surely it is not right to
argue that merely because these nations are in a minority this United Nations
Conference should condone an injustice. This in fact was the conclusion that I
had to draw from the eloquent and forceful speech made by my good friend, Mr. Drew,
the representative of Canada. And it really is no use saying that no injustice
will be created, on the grounds that it will be easy fot States to make bilateral
or multilateral agreements. Under the proposals put forward by Canada, Mexico and
the Soviet Union, a/ States would have an unqualified right under international
law to exclusive fishery jurisdiction over a coastal belt twelve miles wide. Any
continuance of distant-water fishing by other States within that belt would be
entirely subject to the grace and favour of the coastal States.

We have, in the United Kingdom, large numbers of fishermen who earn their
living by distant-water fishing. Counting them, their families and the shore
workers who are dependent upon them, there is a multitude of people whose
livelihood would suffer by any serious curtailment of distant-water fishing. This
is also true of many other countries. The hardship to individuals would be just
the same whether they were citizens of large or of small States. It cannot be
just or right that fishing States should have to face economic consequences of
this magnitude.

Having said this, I hope it will not be thought that the United Kingdom is
blind to the needs of the coastal States. Far from it. We believe that justice
must be done at this Conference to the coastal States. Wle are ready to accept a
new fishery limits rule which will give the coastal States and their fishing
communities larger areas of what we have always regarded as the high seas.

But although we are prepared to agree to a new rule more favourable to the
coastal State, it would not be just if the distant-water fishermen of the world
were then to be prevented from continuing to seek their livelihood where they have
fished for so long. Yet, as I have said, three of the proposals before the
Committee would have precisely that effect. By a stroke of the pen - overnight as
it were - great numbers of people, in different parts of the world, would be
thrown out of work; industries which, in some cases for centuries past, have been
geared to distant-water fishing would be crippled; and large populations would
suffer an imediate and drastic reduction in their total fish food supply.

The Canadian proposal does indeed provide for a moderate and uniform breadth
of the territorial sea, and Mr. Drew was extremely clear and convincing on this.

But the proposal of the Soviet Union is, I think, as indefinite on the
territorial see as it is definite on fishery limits. The Mexican proposal has the
same defect and adds another by making the extent of fishery limits equally

21/ Official records of the Second United Nations Conference on the Law of the
Sea, annexes, documents A/CONF.19/C.1/L.4, A/CONF.19/C.l/L.2 and
Ai7-NF. ig/C.1/L.l.
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indefinite and allowing them to be extended even beyond twelve miles - as a kind
of reward for choosing a narrow rather than a wide territorial sea. I do wonder
whether perhaps the Mexican proposal is not to be interpreted as being really in
favour of the n'arrow territorial seh since it okfers rewards for such a choice -
and in this difficult world rewards are seldom given except to encourage good
action!..

There remains the United States proposal. / Its basic virtue, as against
the Canadian formula, is that it aims to resolve in a fair way the interests of
the coastal and the fishery States where those interests conflict, and to provide
the means by which just and reasonable agreements can be made to apply the
princi[gles in article 3 of the proposal. That is why the United Kingdom delegation
will s-pport the United States proposal.

Let no one think that this does not involve a heavy sacrifice by my country:
It means abandoning the three-mile territorial sea. 'It means accepting not only
the exclusive right of coastal States to fish up to six miles, but also giving
them a further six miles of exclusive fishing, subject only to the requirement
that this contiguous zone should be shared to a limited extent - and I repeat:
to a Jimited extent - by other nations who have had full legal right to fish in
those wters, many of them from time immemorial. In supporting the United States
proposal, my country end its fishing industry will be accepting what I can only
describe as a heavy blow.

t.ais Conference has been convened by the United Nations, which was founded
"to promote social progress and better standards of life in larger freedom"; "to
practise tolerance"; and to "achieve international co-operation in solving
international problems of an economic, social, cultural or humanitarian character".
Certainly we have before us today a problem - an "economic, social and
humanitaria4 problem'" to deal with at our Conference. Let us deal with it in the
spirit of the Charter.-

In-the United Kingdom we look to the future. Our past may be ancient, but
we welcome the new world of today.' We have ourselves played a part in assisting
the creation of new, independent nations. Many of them are members of our
Ccmmcnwealth family of free and equal partners. The United Kingdom is at one with
other nat4ons here in wanting to find a solution. That is why we are prepared to
make the' sacrifices which the United States proposal entails.

This Conference can succeed, but only if all of us are prepared to accept
less than we would like and make concessions for the benefit of all.

/ lbid., document A/C0F.19/C.l/L.3.
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U MYA SEIN (Burma): Before taking part in the discAssion covering the
work of this Comittee, W delegation would like to take this opportunity to
convey to you, Mr. Chairman, and the other ifficers of the Committee, our sincere
congratulations on your unanimous election to the respectivj offices of the
Com3nittee. We are confident that your integrity, knowledge and skill will make a
major contribution to the success of this Conference as a whole. At the'same time
we would like to extend our warm friendly greetings to all the delegations, the
Secretariat of the Conference and the various Observers.

Under resolution 1307 (XiI) adopted by the United Nations General Assembly
on 10 December 1958, we are gathered here today for the Second Conference on the
Law of the Sea for the purpose of capleting the unfinished work of the First
Conference held here in 1958. Accordingly, our terms of reference are to consider
the questions of the breadth of the territorial sea and fishing limits, and also
the adoption of conventions or other instruments regarding the matters considered,
including the Final Act of the Conference.

The tasks before us are clearly less numerous, although more difficult in
nature, than the tasks of the First Conference in 1958. Nevertheless, Wy
delegation notes with satisfaction that the climate of this Conference has, in a
sense, improved since 1958, in correspondence with the wider international
situation. This of course augurs well for a stronger spirit of co-operation and
understanding among States. We are therefore bptimistic that the desired
agreement can be- reached, provided this Conference rises to tle required heights
of statesmanship.

For our own guidance let us recall briefly the significance of lessons of
past conferences on the subject. In the opinion of my delegation, the failure of
the Hague Conference of 1930 taught us that extreme unilateral attitudes on
problems of a multilateral nature usually prove fatal, because the spirit of give
and take is the Very breath of negotiation.

Then came the First United Nations Conference on the Law of the Sea in Geneva
in 1958. This First Conference achieved some success relating to subsidiary
questions, but could not settle the most important question of the breadth of the
territorial sea. Nevertheless, the unmistakable trend of this First Conference
was that the breadth of the territorial sea must be more than three miles.

Now, in 1960, we are in Geneva for the Secmed United Nations Law of the Sea
Conference on the unsettled questions. For all my delegation knows, it may be
that this Second Conference will establish the principle that the breadth of the
territorial sea cannot be more than twelve miles. It is our fervent hope that In
the course of our deliberationsI the area of agreement will increase to the extent
of putting the mark of history on the successful codification of the law of the
sea for all time.

That is why my delegationihas listened with keen attention to the views and
comments of the previous speakers. In so far as my delegation is concerned, we
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believe that the great question before us is in reality the problem of adjusting
the freedom of the high seas with the freedom of the territorial seas in a manner
that is at once objective, realistic, equitable and lasting. In another sense it
is also the problem of finding a proper balance of past standards and present
standards for the purpose of elimination, or at least a reduction, of possible
international disputes and conflicts in the future.

In this connexion my delegation would sound a note of caution and this is
derived from the experience of 1958. Ordinarily past tradition and law may be
well and good in their day, but an over-emphasis on past tradition and law is
likely to do this Conference more harm than good. After all, what are tradition
and law if they are not based on facts, reason, equity and consent? It is clear
that past tradition and law must from time to time give way to new facts and
circumstances,' to form, in turn, new traditions and laws. This is simply to
restate that tradition and law are alive and progressive, not dead and still.
Thus the task of codifying the Law of' the Sea is simultaneously the task of making
progressive law. My delegation firmly believes that while this Conference will
not look back in anger, it certainly desires to look ahead with calm and
confidence.

To revert to the question of the breadth of the territorial sea, my
delegation is convinced that in the consideration of the questions before us three
factors must never be forgotten or ignored, namely, that the physical or
geographical nature of the coasts are not the same; secondly, that the political,
economic, technical, biological and legal aspects of the question vary with
locality and that these dissimilarities must be taken into account; and thirdly,
the incontrovertible observations of the International Law Coinission Report to
the effect that international practice is not uniform as regards the delimitation
of the territorial sea, and also that international law does not permit an
extension of the territorial sea beyond twelve miles.

In view of the above considerations, my delegation, in conclusion, would
submit two points:

With regard to the substance of the question we consider that if this
Conference, in its wisdom, desires to adopt twelve miles as the maximum breadth
of the territorial sea, my delegation would be gratified to support it in the
interests of universal agreement and peace.

With regard to the procedure of the question, we are convinced that to
ensure the success of the Conference, it would be preferable to consider the
question of fjshing limits before we consider the question of the breadth of the
territornal sea.

Now one last word. Today world history is in a hurry and it cannot wait.
The peoples of the world have a right to expect enlightened decisions from this
Confe..ence. let A us therefore dedicate ourselves anew to make this Conference the
crowning Conference of the Law of the Sea Conferences.
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Mr. P. BIPHAGEN (Netherlands): Since this is the first time that I have'
the floor in this gathering, may I tahe this opportunity to congratulate you,
Mr. Chairman, and the Vice-President and Rapporteur, upon your appointment, which
no doubt will help us to bring our proceedings to a satisfactory result.

Our Conference is confronted with the task of bringing an end to the chaotic
situation prevailing since scme time, in which several coastal States have thought
fit to extend the frontiers of their territorial sea beyond the traditional belt
of three nautical miles, reckoned from the lou-water mark, and have even claimed
beyond their territorial sea exclusive or preferential rights ith regard to the
exploitation of the living resources of the sea. In its endeavour to lay down
rules for the maximum breadth of the territorial sea and for the rights o" States
with regard to fisheries, our Conference cannot, to my mind, simply try to find an
arbitrary number of miles, which might at one time receive the affirmative vote of
a two-thirds majority of the participating representatives; it has to deaL 'with
the interests both of the international community of States as such and of the
individual States, and it must examine and decide upon the legal title on which
sovereign rights of States of sea areas can be based.

In determining the breadth of the territorial sea and the extent of fishery
rights of the coastal State, the choice is between the rules governing the
principles of territorial sovereignty, and those embodying the freedcm of the seas
It is obvious that such breadth and extent cannot be fixed unilaterally by a State
according to its wishes, even if the interests of specific other States would not
thereby be directly and immediately affected, since any national proclamation of
sovereign rights beyond the traditional limits constitutes an encroachment on the
freedom of the seas. The International Court of Justice has clearly stated this
in its judgement in the Anglo-Norwegian Fisheries Case. 23/

The freedom of the seas being undisputedly a paramount interest of all
States, a transfer of sea areas from the regime of the high seas to that of
national sovereignty could surely only be justified if there wrere very compelling
reasons to do so.

What then are the reasons adduced for mcdifying the frontier between the
international regime of freedom of the seas and the national regime of exclusive
rights? General arguments, valid for all coastal States, whatever their size,
their needs and their means, and special reasons, depending on the particular
needs and means of specific coastal States, have been brought forward. Both will
have to be weighed against the interests of the international community as a whole
and against the interests of other States.

With respect to the breadth of the territorial sea, it has been advanced that
extension beyond the traditional limits is required for the protection of the

9 / I.C.J. Reports 1951, p. f13, ul6,
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coastal States' security. This would seem a rather queer argument in modern
times, where mere distance has completely lost Its protective value. But even
apa: t from that, the argument could not 'weigh heavily against the primary
importance of the greatest possible freedom of navigation on the seas. The impact
of an extension of the territorial sea on international navigation has already
been fully described by several other speakers. I think there is no need for me
to repeat the undisputed facts here.

May I, however, once more stress the point that freedom of navigation on the

seas is not only an interest -of tV- States whose vessels sail the seas, but also

of all States - even of landlocked ccuntries - whose economic life is dependent on

sea-borne trade. In this connexio4 it may be recalled that any justifiable need

of the coastal State to exercise limited jurisdiction beyond its territorial sea

has been fully covered by the rights of control in a contiguous zoife, recognized
in the first convention adopted at our previous Conference.

More complicated is the issue with regard to the exploitation of the living"

resources of the sea beyond the traditicnal limits of the territorial 'ea. -,The

contrast is here one between the unlimited freedom of every State to fish on the
high seas and the exclusive rights of the coastal State to fish within its
territorial waters. Once i.Lore it is obvious that the interests of the community
of States as a whole require the largest possible area ofwaters, in which every

State is free to catch the fish it needs. Indeed, there is no problem at all, no
conflict of interests, if and where the amount of fish is sufficient to 1ermit
every fisherman to take'part in tbe exploitation of fishing grounds. If in
certain areas it becomes necessarV to restrict fishing in order to secure the
optimum sustainable yield, the Convention on Conservation, adopted in 1958, 24/
fully provides for the apjropriate measures. -

Difficulties may arise only in those areas where there is not enough fish to
permit free and competitive exploitation by everybcdy; we are then faced with
claims for preferential or even exclusive rights of particular States.-

Obviously there is no general basis, irrespective of the needs and means of
the States concerned, to give preference to one State or to the other. The fact
that the fishing- grounds are gecgrayhically nearer to the territory of one State
'tan to that of another, cannot in itself justify any preference for the first
mentioned S-ate. -We will have to look for -other factors in order to arbitrate
between the interests ifivolved; the particular features of the specific situation
have-to be taken into account.

Surely there exist countries and regions, the population of which is, on the

one hand;, dependent on fisheries and, on the other hand, does not dispose of the

2/ Official records of the United Nations Coference on the Law of the Sea,
Vol. II3 , annexes, document A/CONF.15/L.5k.- 4
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means to fish otherwise than near their own coasts. Situations such as these are
envisaged by the resolution adopted by our previous Conference. L_/ -:It would,
however, be a fallacy to think that such a situation is a normal one. Actually
there are many other States and regions the population of which is largely
dependent on fisheries for their livelihood or economic development, and whose
resources and fishing methods do not allow them to meet their needs otherwise than
by fishing on the high seas near the coasts of other States. In the Netherlands,
for example, many thousands of fishermen for generations made their living in the
herring fishery near the English coast. They and their families entirely depend
on this fishery to the same extent as fishermen of other States depend on coastal
fisheries. I might cite other cases wlhere fishermen depend on fisheries near the
coasts of other States. This is the result of the simple fact that no fish can
be found near their owm coasts. It seems to me that considerations of justice
require that the interests of such States and regions are taken intq account on
the same footing as those .vf States whose fishing is conducted mainly on a local
scale.

To sum up, there are States who have no actual need for all the living
resources of the high seas near their own coasts. On the other hand, there are
States who actually are dependent on the fishery on the high seas near other
States' coasts. Finally, there are many situations in which there exists no
conflict between the fulfilment of the needs of the one and the other State, as
the existing resources are sufficient for both of them.

Under these circumstances exclusive rights of a coastal State on the living
resources of the iters adjacent to the territorial sea cannot possibly be
justified as a general rule without reference to the actual needs and ieans of a
specific coastal State, and without exceptions in view of the traditional fishing
of other States.

A general establishment of fishery zones would in many cases result in
insufficient exploitation to the detriment of the international community as a
whole, insufficient exploitation both i respect of the needs of the world for 'a
greater food supply and in respect of t1e necessityr of securing the optimum
sustainable yield. Even if the appropriate exploitation would be effected by the
coastal State, the general establishment of fishery zones would still mean in many
cases a completely arbitrary prevalence of the needs of the coastal State over
those, equally pressing, of other States.

Let us not forget that 'the conventions adopted during' the Fitst Conference
in 1958 do already reflect a dominant position of the coastal State in respect of
areas of the sea which are adjacent to its coasts. Thus, for:instance, the
recognition of the base line system permits a large extension of coastal -
soereignty which is of particular importance in regard to fisheries. With
respect to natural resources in general, the Convention on the Continental

25/ Ibid., document A/CONF.13/L.56, resolution VI.



Shelf 26/ gives extensive exclusive rights to the coastal State. It may be
remarked that at least some fisheries - those relating to "living organisms
belonging to. the sedentary species" L7/ - are thereby reserved for the coastal
State. As to fisheries conducted by means of equipment embedded in the floor of-
the sea, an exclusive right of the coastal State has been recognized in the
Convention on Conservation. 2/ The same Convention gives the coastal State a
privileged position with regard to the establishment of limitations of fishing in
order to prevent over-exploitation.

On the other hand, the interest of the States who traditionally and without
excluding in any way the fishing activities of other States, fish beyond the
waters around their own coasts, do not under the existing conventions receive any
special protection, though the needs of the countries which conduct such fishery
are generally of the same character and urgency as those of the coastal States.

Notwithstanding all this, we are facedwith a demand of scme States to
extend still further the rights of the coastal State as such to the detriment of
the common interests of all States and of the special interests of States with
traditional distant fisheries. The proposal tabled by the USSR delegation, 29/
as well as those put forward by the Mexican delegation 30/ and the Canadian
delegation, I1/ all-provide for exclusive fishery zones of the coastal State.
None of these proposals even tries to strike a balance between the interests
involved; indeed, they do not even refer to any particular need of the coastal
State, nor to the traditional fisheries of other States. In this respect they
all suffer from the defects we have outlined before. By their apparent
simplicity they fail to do justice to the circumstances of any particular situation.

The USSR and Mexican proposals have the added disadvantage of permitting an
extension of the territorial sea up to twelve miles. There is no need to repeat
the grave objections to this part of the proposals frcm the point of view of
internajional navigation. With regard to the Mexican proposal in particular,
however, it may be remarked in passing that under that proposal the extension of
the territorial sea is clearly not inspired by motives relating to the security
of the coastal State; indeed one could hardly imagine a State trading in' its
security interests for a larger fishing zone!

_/- Ibid., document k/CONF.13/L.55.

g_/ Ibid., document A/CONF.13/L.55, Article 2.4.

/ Ibid., document P/CONF.13/L54.
29 Official records of the Second United- Nations Conference on the Law of the

Sea, annexes, document A/CONF.1/C.I/L.l.

30/ Ibid., document A/CONF.19/C.I/L.2.,

31/ bi.., document A/CONF.9/C.ll.f.
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Ccming now td the United States proposal, 2/ my delegation feels that it hab
at least the merit of recognizing in principle the equal value of the interest of
the State which has traditionally conducted fisheries in a certain area, and the
interest of a State which is geographically nearer to thak area. By providing
for the obligation to negotiate and for arbitration in case of failure of such
negotiations, it permits an equitable solution for every particular situation in
the light of the respective needs and means of the Stat4s concerned.

My delegation is still of the opinion that the traditional limits of the
territorial sea 'should stand and that those who favour an extension of the rights
of the coastal State as such have failed to adduce sufficient reasons for this
encroachment on the great principle of the freedcm of the seas.

We are, however, aware of the paramount importance of agreeing in this
Conference on a solution which puts an end to the present chaos in the field of
national claims and counter-claims with vespect to maritime frontiers. In view
of our aim, my delegation will do its utmost to contribute to a solution which is
acceptable to a two-thirds majority of the States here assembled, provided,
however, that sach solution does not depart considerably frcm what is just and
reasonable in the various circumstances. Among the proposals now before our
Committee, only the United States proposal seems to meet these requirements.

Accordingly, and in spite of the disadvantages which would ensue frcm its
adoption for our national fishery and other interests, my delegation -will give its
vote to the United States proposal.

32/ Ibid., document AICONF.19/C.l/L.5.
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Sr. ER.IANI (Colombia): Ante todo, soame permitido, en nombre de mi
delegaci6n y de mi Gobierno, felicitar al sefior Presidente per la merecida elecci6n
de que ha sido objeto y que constituye pare mi patria timbre de orgullo, dadas las
entraflables vinculaciones que unen a nuestros dos parses. S4ame permitido tambi6n
hacer extensiva esta sincere felicitaci6n a los distinguidos colaboradores de la
mesa directive.

Cuando nos enfrentamos a las dificultades naturales de esta Conferencia, en
que hay principles jurfdicos que s& interceptan e intereses que se eontraponen, no
estl demos encarecer, ante tcd6, su trascendencia, a fin de que la conciencia de tal
importancia predisponga favorablemente los espfritus a flexibilizar las antinomias
en juego hasta lograr su adecuada concordancia. febemos, pues, tener presente
qua la amplia materia del derecho marrtimo internacional, del cual en buena parte
se desprende la~coexistencia jurfdica y armoniosa de los Estados, depende del
acuerdo a que llegemos sobre los puntos en controversia. Fuera de que no serfa
ciertamente buen augurto pare el futuro de la paz que los diversos Estados que
integran la comunidad universal no diesen muestras de suficiente madurez jurfdica
flegando a acuerdos que constituyan una prevenci6n general de que los medios
civilizados del derecho, y no los irracionales de la fuerza brute, son los adecuados
para resolver todos los conflictos internacionales.

Cuando se trata de contribuir al ordenamiento jurtdico del nundo, especial-
mente tratndose dae temas que, como el que nos ocupa, origina continuos conflictos

.y perturba a entendimiento universal, los principles deben respetarse en su orden
jerirquico, los intereses particulares ceder al general 'de la normaci6n jurfdica y
los espfritus liberarse de prejuicios que les impidan adherir a las f6rmulas mas
conciliadoras. Colombia, por razones ampliamente expuestas en oportunidades
anteriores, ha sostenido la tesis de las doce millas de mar t6rritorial, que incluso
ha tenido consagraci6n legislativa en nuestro pats. No queremos, sin embargo, tener
el estgril orgullo de postures irreductibles que impidan n acuerdo general. Por
tal motivo y teniendo en cuenta los criterios arriba enumerados, consideramos,
ante las diversas f6rmulas que a esta Conferencia se han presentado, que la pro-
puesta por el Canad 33/ de las seis mias de mar territorial y basta otras tantas
de zona contigua de peace, siendo la ms propicia a una conciliaoi6n entre los
extremes, podrfa resultar un epicentro de concordancias. Come f6rmula de transac-
ci6n, ciertamente, ella redne condiciones jurldicas y pr4ctices que pueden conjugar
los diversos puntos de vista'.

Comprendemos que toda medida matemdtica tiene algo de arbitrario, pare no
puede olvidarse que ese es uno de los precios que tiene que pager la norma jur-,
dice a la tdcnica de su precisi6n, claridad y generalidad para poder ofrecer
a todes los aseciados la seguridad y garantfa que ellos le demandan. Por eso,
al bacer cualquier judtipracieci6n no podewos regirnos per la ambicidn imposible
de satisfacer los intereses contrapropuestos, sino por la modestia justiciera
de perjudicarlos bo menos posibl:e, as come la bondad de las leyes, conforme a
un famoso fildsofo inglds, no debe medirse per la chantidad de bienes que acarrean,

_3/e Documentos oficiales de la Segunda Conferencia de las Neciones Unidas sobre el
Derecho del Mar, anexos, documento A/CONF.19/C.l/L-.
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sina par Is cantidad de males que evitan. Ahora bien, la f6rmula ceanadiense
tal vez as la que memos afecta los principios de la soberanfa, de la libertad
de navegaci6n y de Is pesca.

En efecto, parece que ya no es materia de controversia que la soberania y
defensa de los Estados exige una ampliaci6n del mar territorial mds afl de las
tradicionales tres millas. Pero es clare que esta ampliaci6n no debe dilatarse
haste el extremo de interferir el importantsim6 principia de la libertad de
navegaci6n, sin la cual el comerco mundial se verfa seriamente entorpecido con
grave perjuicio de todos los Estados sin excepci6n. Colombia, sacrificando sue
intereses, encuentra qua una zone de mar territorial de seis miflas podrfa consi-
derarse que imbrica armoniosamente los dos principios, pues satisfaciendo en buena
parte la soberanfa y defense estatales, evita que se perturbe la libre navegaci6n
y el surco marftim en zones estrechas. Tendrfa tambi4n la ventaja de que una zone
mds amplia ezcgiria gravosos gastos de patrullaje y administraci6n, que en tiempos
de conflicto, dads la responsabilidad que se asume pues no hay derecho sin deber,
alcanzarfan proporciones realmente ruinosas. Especialmente los pafses de economfa
en desarrollo no deben pasar inadvertida esta consideraci6n, en mementos en qua sus
recursos deben encauzarse hacia una mayor productividad que eleve el nivel de
vAda de sue habitanteas.

Lo anterior no obsta, sin embargo, a qua, en defense de la economla de los
Estados riberefos, en particular de aquellos que derivan de ls pesoa apreciables
proventos, se acuerde, contigua a la zona de seis millas de mar territorial, otra
haste de seis millas mis de zona de pesca. Colombia encuentra qua ea es tambin
una delimitaci6n propicia a conciliar los intereses contrapuestos, porque una
menor no garantizarfa justamente lo que se quiere garantizar, y una mayor, ademis
de poner trabas a la navegact6n y de parecer acaso excesiva, podra afectar saeria-
mente la industria pesquera de los demis Estados no riberefios.

Y si los Estados riberefios mediante esta f6rmula limitan sue intereses, no
serfa procedente pare los no riberefios alegar derechos hist6ricos que, ademis
de forzar el espfritu de conciliaci6n mis ald de las equitativas compensaciones
indicadas, cearecen de fundamento jurfdico, porque es principia tradicional que no
existe prescripci6n alguna por el use de los bienes de use pdblico, si se considera
a alta mar coma tal clase de bien. Y si no se le considerase coma tl, sine coma
una especie de res nullius resultante de l. delimitaci6n del mar territorial de
cade pafe, tales pretendidos derechos no s6lo carecerfan de fundamento jurfdico,
sine qua sertan contradictorios con cualquier supuesto de ests fndole, pues eer-
citdndose coma consecuencia de una delimitaci6n del mar territorial, mal pueden
arrogarse personerfa pare impedir cuqlquier variaci6n de sus Ineas. En t4rminos
mis sencillos, la reserva de todos no puede transfoxmarse en el privilegio de
algunos.

Colombia, pues, estara dispuesta a apoyar la f6rmula canadiense, en ri
entendimiento de qua ella es la mis viable para obtener la mayorfa reglamentaria.
En el caso de no lograrla, Colombia se reserve el ddrecho de insistir en sus primi-
tivos puntos de vista y en la apliceac6i de las normas legales qua la Repiblica
tiene vigentes al respecto.
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M. VLACHC8 (Grbce) : Permettez-moi tout d'abord de vous adresser, ainsi
qu'i lambassadeur Correa, lea sincbres f6licitations de ma d6idgation pour votre
6iection, et d'ajouter que celle-ci, aux yeux dema d6dgation, est un gage de plus
du succbs qua tous dans cette safla nous souhaitons it cette Confdrence. Je ddslre
f6liciter aussi le professeur Glaser pour son 6lection aux fonctions de Rapporteur.

Si ma d6l6gation a tenu it intervenir dans cette phase de la discussion
gdn6rale - qui d'ailleurs nten eat plus une, puisque nous avons devant nous d63j
quatre propositions - elle Ile fait en fonction du devoir quelle a de contribuer
it 6laboration des lignes directrices qui devraient conduire nos dbats it un
heureux aboutissement.

La position de mor pays sur les questions qui nous occupent avait d6jt 6t6
6noncde et expliqu6e au cours de la premiere Confdrence du droit de la mer. Catte
position na pas chang6. Bien au contraire, 6 in lumibre de l'expdrience des
dernires ann6es et de l'6volution de la situation mondiale, m& ad6igation stest
raffermie dans la conviction qo'il ne serait pas & lavantage de !a ccnnunaut6
internationale d'opter pour une solution qui d1argirait peut-etre le domaine
national de chaque Etat s6par6ment, mais qui aurait des r6sultats dommageables
certains sur le d6veloppement normal des relations internationales, crderait
drinnombrables sources de friction, alourdirait les responsabilit6s des Etats
riverains, serait ute cause de contestations-perp6tuelies et provoquerait 6ven-
tuellement un ralentissement de l'extension du conwerce mondial, qui se d6veloppe
i. un rythme de plus en plus rapide.

La Grbce est un pays qui esat encore loin d'avoir atteint le degrd souhaitable
de son dveloppement. Trente pour cent environ de sa superficie est for=6 d'±les
et elle possbde des cbtes d'une longueur astronomique par rapport h l'dtendue de
la terre ferme. Je ne le relate ici que cone une curiosit6 gdographique : leas
c~tes de la Grbce ont une longueur de 14 COO milles. Ii serait dans ces conditions
bien tentant pour ma di14gation non seulement dt accepter mais de favoriser un
61argissement de la mer territoriale jusqu'I douze milles, chose qui permettrait
6t mon pays dlunir, sans solution de continuitd, par des bandes de mer territoriale,
tout son patrimoine insulaire, et de sassurer ainsi le contrble exclusif et
incontestable de toute la mar Egde. Ces avantages, considdrds sous le prisme des
int6rfts les plus 6troits et de la-vanit6 nationale, aura'lent pu prdvaloir. Ils
auriaent eu sans doute en contrepartie un accroissement dae responssbilits.

Kais ce sont surtout des considdrations d'ordre gdndral qui nous ont amends
h rejeter la limite des douze mills, qui nous ont raffermis dans la conviction
que la limite de six milles 6tait la "rbgle d'or" qui, je le souhaite, pourra etre
adoptde, r~gle d'or qui nous semble applicable aussi bien pour l'dtendue des eaux
territoriales qus pour les droits de p~che qui devraient, & notre avis, coincider,
puisque cest lIt la r~gle de droit international qui est en vigueur.

Pourquoi ai-je qualifi6 cette limite de "rgle d'or"? Je lai fait pour les
raisons suivantes : en premier parce que d'aprbs le tableau rdcapitulatif du
document de travail A/CONF.19/4 45/' sur 68 pays dnumrds, il nt& en a qua 18 gui

34/ Documents officiels de la Deuxi~me Confdrence des Nations Unies sur le droit
de la mer, annexes, document A/CONF.19/4.
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maintiennent une limite ddpassant les six milles, et 21 qui maintiennent une
limite de trois milles. 1 eat done judicieux de dire qua la r~gle dtor se
trouve au milieu. En second parce que, de l'avis de me d6ldgation, cette imite
correspond au mieux aux rdalit6s g6ographiques de notre monde, r6alit6s qui
inposent des limitations - j 'insiste sur le mot, je ne dis pas "limites" - de
par la nature meme des choses.

- D'autre part, en 4tudiant les quatre propositions que nous evens ddJt entra
lea mains, je me suis arrtd Z Jiune d'elles, la proposition prdsentde par la
d6lgation du Nexique 5, et en l'analysant je nai pu mlempicher de faire une
r6flexion, et ici je rejoins mon coll~gue du Royaume-Uni qui a fait la merme.
Cette rdflexion eat in suivente : le rddacteur de cette proposition, quoique
pr6conisant une largeur maximum de douze milles, admet lui aussi, dens le trdfonds
de son cocur, qua la rbgle d'or eat la r~gle des six milles, puisqi'il est pret
accorder une zone de pche de dix-huit milles h l'enfant sage qui se contentera
des six milles comae zone territoriale, tandis que l'enfent terrible qui optere
pour les douze milles ntaura rien en extra pour r6compense.

I1 a t dLit de cette tribune qua nous scmmes b la barre de 1'histoire; mais
l'histoire est faite d'actions et non pas dlune action. Depuis quelques annes,
nous assistons et nous participons tous .un effort mondial d~organisation et de
rdgularisation sur le plan 6conomique, sur le plan technique, sur le plan social
et sur le plan juridique. 17ous travaillons tous pour un mondae oina d6sordonnd
- Je ne puis que m'exprimer n6gativement - dens lequel les causes de friction et
de mrcontentement aillent diinuant, dens lequel le mouvement des personnes et
des biens soit facilit6 de plus en plus, dens lequel les richesses de la terre
soient plus dquitablement rdparties. De nombreux organes des Nations Unies, tels
qua 1tECCSCC, l'ECLA, 1'ECAFE, la Commission 6conomique pour l'Europe, se penchent
sur des problhmes de tout ordre et prdconisent, en y r6ussissant souvent, des
moyens de faire disperattre ou d'aplanir les obstacles qui existent et qui
entravent l'intensificetion des 4changes. Pour ne prendre qu'un example, la
Comission dconomique pour J3Europe a un Comit6 des transports qui LiMveloppe une
activit6 louable, a felt disperatre bien des obstacles qui diminuaiant la vitesse
et augmentaient le coft des transports. Gr&ce & l'activit de ce Comit4 des
transports, maintes formalitds ont disparu qui ralentissaient le rytme de la
circulation dens le continent europden.

Au moment ott un esprit que je 9ualifierai d'abolitionniste prdvaut dens las
grandes assises internationales - et nous, ici, sommes une grande asaise inter-
nationale - au moment o sur la terra ferme leas frictions s'attdnuenb et lea
barribres seffritent, ii serait nos yeu: violemment contradictoirs3 d'adopter
pdur la mar des rgles qui restreindtaient la libert4 de mouvement. L6J& en vertu
des articles 4 et 7 de la premire Convention adoptde en 1958 36, par la m6thade

3 Iid., document A/COIF,19/O.l/L.2.

3 Documents officiels de la Confdrence des Nations Unies sur le droit Le la
mar vol. II, annexes, document A/CCNF.13/L.52.
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des mensurations des straight base lines et de la largeur des baies, de larges
6tendues de mer libre deviennent mers territoriales. Allons-nous persister dans
cette voje d'entetement individuel sur le dcmaine commun?

Ma d6l6gation est de 1'avis qu'il ne serait dans ltint6ret de personne, ni
des grands pays industrialisds exportateurs de produits manufactur6s, ni des pays
exportateurs de mati~res premires, d'6tablir un rdgime qui serait susceptible
d'engendrer des restrictiont de la libert6 de la mer. L'extension de l mer
territoriale jusqu'4 douze milles me paratt minima L comparer avec 'inmensit4 de
la mer qui rastera libre. Mais si Von examine la chose par rapport aux vojes
maritimes los plus courtes, elle acquiert une importance 6norme. I2 y a sans
doute le droit de passage inoffensif, droit anciennement 6tabli et reconnu et
universellement respect6. Mais les eaux territoriales ne sont pas la haute mer.
Le tr~s brillant orateur qui, de cette tribune, a ouvert les ddbats, a bien dit

"Without a fixed delimitation of the territorial sea, you will have
no high sea end no freedom of navigation." 3/

Sur la question de la pche3 ma dl6gation est d'avis que l'Etat riverain
devrait avoir un droit exclusit-a proximitd de sea ogtes, cette proximitd ne
ddpassant pas une limite qui ceonciderait avec las eaux territoriales. Toutefois,
en consid4rant les grandes dtfficultds que nous envisageonsj-ma d6ldgation, animne
d'un esprit de collaboration internationale, considbre que la proposition ddpose
par la d6lgation des Etats-Unis 3/ correspond au mieux aux int6r~ts de teus et
concilie taous lea int6r~ts des pays riverains aussi bien que ceux des pays
maritimes. Je crois que cette proposition n'est nullement arbitraire. Elle se
basz sur deux consid6rations : Ia premibre eat d'ordre gdndral; si des droits
pr6f~rentiels de p@che sont accordds aux pays riverains dana des eaux qui conti--
nueront h itre la mer libre, il serait n4cessaire de tenir compte de la pratique
et des droits pr6existants qui, ayant 6t6 exerc6s ldgalement et d'une faqon
continue, n e sauraient Stre m4connus. La seceonde est diordre 6conomique; si des
droits de pSche dtaient rigidement conc6d~s aux seouls Etats riverains au-del de
leur zone territoriale, c'est-k-dire en mer libre, il slensuivrait une dislocation
g6nrale de tous les systLmes de p~che existants qui entratnerait de graves
perturbations-dans ce domaine et aurait des r6percussions 6conomiques trts larges
qui affecteraient de largas couches de populations besogneuses qui se nourrissent
en grande partie de poisson . bon march6.

Il peut-y avoir des cas oa l16conomie d'un pays depend presque en entier de
la p~che. Ma dl6gation serait prfte L considkrer avec sympathie toute suggestion
qui tendrait k cr6er une-exception,,exception qui confirmerait la rhgle, Nous
sommes appelds i lgif6rer, 6. craer. une nouvelle r~gle de droit international.
Wous devons le faire en nous inspirant des rxalitds et -des tendances existantes,
et de l'esprit deotre temps. Suivons leas conseils de la mesure et ne nous
laissons pas tenter par la d6mesure gdnratrice de bien des maux. Gardons poor
Csar ce qui appartient 6 Cser, et laissons A Neptune cd qui lui appartient.

37 Officia tecords of the Second United Nations Conference on the Law of the
sea, 1st meeting, para. 7.

_/ Documents officiels de la Deuxime Conf6rence des Nations Unies sur le droit
de la mer, annexes, document A/CCNF.19/C.l/L.3.



Seventh Meeting

Tuesday, 29 March, at 3 p.m.

Sr. ULLOA SOTOMNYOR (Perl): Selor Presidaente, me es grato saludar en su
persona & la Mesa de la Comisi6an y de congratularme con su elecci6n.

Para no hacer may large asta disertacidn, voy a omitir en su lectura machas
pdrrafos de informaci6n y desarrollo que estgn en el. texto que se va a repartir
despuis.

Esta nueva Conferencia que hoy nos congrega-se efectda dos aos despuds de
la primera, realizada-en Ginebra de febrero a abril de 1958, y se reime, en nuestro
concepto, sin Ia preparacidn especial que se necesita para tratar de las posiciones
respectivas de los Estados, despu6s de haber fracasado en 1958 en el empeffoso
intento de obtener solucidn para los dos mayores problemas del derecho del mar que
se encuentran, per otra parte, estrechamente ligados entre s.

Con tales antecedentes, ya no conceptuales, sine expresos, documentales, esta
Conferencia, cualquiera que sea la formalidad de sus conclusiones, no puede tener
fe en su propia capacidad. Tiene que sentirse mal nacida, dibil, sin nfasis
fisico nl moral; sin la autoridad que confiere un acuerdo amplio, fLcil, holgado,
coma el que se necesita para adoptar un camino o un procedimiento.

Eats Conferencia no obedece, en su forms premiosa, a una necesidad nl a un.
capricho. Se trata de imponer o de imponerse, por Is gravitaci6n del interds o
del agrupamiento polrtico - no de convencer o demostrar - contra un niero, pricti-
camente igual de Estados que no querfan llever precipitadamente a cabo, una
Conferencia sin preparai6n bilateral y multilateral, ni estudios tdonicos
bastantes que faltaron en 1958 y que siguen-faltando.

La 16gica mis rudimentaria, que es el sentido con, plantea un dilema inelu-
dible. 0 se efectda .una conferencia diplomntica y tecnicamente preparada, con
razonables probabilidades de 6.xito, a se realiza una conferencia sin preparacidn
que par razones polftioas puede producir acuerdos sin obligatoriedad jurjdica
alguna para quienes no lo suscriban y ratifiquen que sertan ecuerdos endebles y
transitorios pare no, ciertamente, soluciones de una convivencia justa.

Las negociaciones previas son convenientes y necesarias porque los problemas
de que ahora se trata nuevamente tienen ean su crisis condiciones bilaterales mis
importantes que las multilaterales. No todos los Estados estgn directa y verda-
deramente interesados en estos problemas. Muchos han vivido y siguen viviendo
sin ellos, par razones geogr6ficas y biol6gicas o por motives econdmicos que
no han variado o no presentan josibilidades inmediatas de variar.

La actividad pesquera de muchos pases est4 reducida a un limitado oficio
costanero. Son relativamente poceos los que tienen hay frente a sus castes o que
quieren laevar leaps de ellas problemas de pesquer~a. Son s6lo unos cuantos los



pa:rses cuyo litoral marttimo posee una gran riqueza pesquera que estin en vfas de
explotar o de conservar preferentemente para s1 mismos por razones econ6micas y
humanas. Estos pocos pafses, coma los del Pacifico Sur, quieren defender la
econom:fa presente y futura de sus poblaciones, la alimentacidn de dstas, una
riqueza que les corresponde par vecindad y por factores geobiol6gicos, contra la
explotsci6n indiscriminsda y abusivae, hecha por motivos industriales y comerciales,
pare provecho de beneficiarios distantes.

Lo que pudiera Ilamarse neutralidad en los problemas de pesquerfa, es un campo
propicio pars las influencias diplomiticas y polfticas, sobre todo para las altims.
Estas influencias son presentadas coma uua necesidad de cohesi6n que se quiere
vincular tdcitamente a los grandes problemas de las posiotones internacionales en
el mundo de hoy.

For eso tenemos que declarer una vez mis,- con un dnfasis que s6lo dan la
sincerldad-y la conviccidn, que el problems del Pacrfico Sur y, dentro de a1, el
problema del Perd, no es un problems politico que tenga nada que hacer con el
equilibrio de los poderes. Es una cuestidn econdmica y social, que se convierte
necesariamente en un problema jurfdico; es la riqueza del mar, necesaria pare el
sustento y la economfa de nuestras p6blaciones; pare la economa nacional toda
entera, especialmente la economa agrfcola, en el caso del Perd. Es la defensa
contra la explotacidn que se puede convertir en exhaustiva, organizada a distancia,
sin quea a.poyen los desarrollos normales de la geograffa, ni los fundamentos
jurfdicos de la vecindad at los apremios de ia vids, ni el sentido moral de la
convivencia y de l solidaridad humanas.

Tengo cue llamar la atencidn de la Conferencia, en una forma precise porque es,
sin duda, ie oportunidad de hacerlo, acerca de curiosas modalidades de la batalla
pacffica qua se viene libranda desde hace cerca de 15 aios entre quienes quieren
defender su riqueza pesquera y quienes amparan la explotacida abusiva de ests
riqueza mediante grandes extensiones, que'niegan el derecho de reglamentar la
explotaci6n razonable a quienes tienen titulos inherentes a su posicidn geogrdfica,
econ6micos, socieales y humanos que les dan la naturaleza y la Justicia.

Frente a la actitud decidida que el Peard, Chile y Ecuador adoptaron pars
defender su riqueza pesquera se nos he opuesto argumentos inconsistentes o se nos
ha querido impresionar con fantasmas.

En pri#mer t4rmino, se nos dijo que estibamos violando el derecho internacional,
que tenla establecido lfmites exiguos para el mar territorial y derechos amplios
para pescar fuera de 41. Contestamos que el derecho internacional invocado no
existla, y que las pricticas al. respecto correspondlan a conceptos y situaciones
distintas. Nada puede ser ms demostrativo a este respecto que el rechazo general
de la antigua medida de tres millas que ha quedado en las playas del mundo coma el
despojo del naufragio definitivo de pensamientos arcaicos y de imperialismos
caducos. Lo que nosotros queramos es que se cree un nuevo derecho internacional,
adecuada a las condiciones actuales de le ec6noma, de las concepciones sociales y
de la vida jurldica internacibnal, que hace del bienestar humana el objeto primordia:
del derecho. - "

-U14-
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Se nos dijo que querfemos imponer unilaterlmente orsas internacionales coma

si las proclamaciones unilaterales - de que tan sonado ejemplo nos dieron hace

pocos afios los Estados Unidos con las del Presidente Truman - no fueran en el
deredho Internacional uin germen de costumbres y de normas futuras. Sabre todo,
paradojazente, come si no existieran muchas siglos de historia en los cuales el
derecho internacional ha tenido realmente coma fuente copiosa la voluntad unila-

teral de los grandes Estados, cuyas declaracionesSr pricticas iban, par gravitacin
y experiencia creando derecho. La formalidad bilateral a multilateral consagra la

norms, pero en su esencia 6sta debe ser justa, necesaria y oportuna y correslonder
a las exigencies de la realidad, porque las leyes, segdn la concepci6n inmortal de
Montesquiau, son las relaciones que derivan de Is naturaleza de las cosas. Ea

materia de mar territorial la unilateralidad est4 en la esencia de las fijaciones
de su anchura, no s6lo porque as! ha ocurrida tradicinalmente, sino porque esa
anchura debe ser determinads segiia lo establecen los prIncipios que las nacicnes
ameilcanas aprobaron mayeritarismente en la Tercera Reuni6a del Consejo
Interamericano de Jurisconsultos realizada en Mdxico en 1956, cuando dijeron que:

"Cada Estado tiene competencia pare fijar su mar territorial, dentro de
lCmites razonables, atendiendo a los lactores geogrificos, geol6gicos y
bioldgicos, as! coma a las necesidades econ6micas de su poblaci6n y a su
seguridad y defensa 1]."

Tambida se nas dijo, en tercer lugar, que .el beneficio de la humanidad exigfa

la libertad indtscriminada de las pesquerfas internacionales. Hemos contestado
que las medidas dictadas no discriminan contra los jescadores extranjeros que se'
sometan a las reglas y controles que existen para los nacionales; pera que el

beneficia humano, segn las leyes morales y de la naturaleza, tiene que favorecer,

antes que a los demas a los que estdn en uns situacidn preferente de vecindad y de
explotaci6n tradicional de las pesquertas; mas mucho ms cuando se trata de pobla-
ciones subalimentadas, que deben aprovechar crecientemente de las pravisiones que

para au sostenimienta estdn a su alcance, en vez de que dstas beneficien a hombres
de otras latitudes, sobrealimentados y de pr6speras economfas y, sabre todo, a
insaciables afanes individuales y mercantiles de lucre.

Tambidn se nos ha dicho que querfamos imponer harmas cuyos diversos casos
de aplicaci6n pueden ser absurdos a peligrasos, en relaci6a con la seguridad del
mundo libre. Memos afirmado con insistencia, coma lo repetimos ahora, que nunea
heos pensado en una regia general que todes los alses acepten; lo que sera
realmente absurdo y peligroso por razones de geograffs fCsica y pofltica que
comprendemos y acatamas. Par eso somos adictas al principie de ia libertad
estadusl para la determinaci6n de la anchurs del mar territorial, sobre l base de
los factores geogrdficos y bial6gicos, as! coma de las necesidades econ6micas de
la poblacida y de su seguridad y defensa. Tampoco nos opnemos a que otros Estadas,

i] Vase el Acts final de la tercera reunid6n del Consejo Interamericano de
Jurisconsultos, M6xico, 17 de enero - 4 de febrero de 1956 (Wsbington, D.C.
Uni6 Panamericana, 1956, pag. 33).
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muchos a pocos, adopten una regla general entre ellos mismos, de acuerdo con sus
intereses; pero reclamamos y exigimos que no se pretenda cometer-la injusticia y
el absurdo de someter a una sole regla casos incompatibles y diferentes.

Se ha querido desviar, en cierto modo, agudos y precisos problems locales
hacia el intergs general par la conservaci6n de las especies coma si esta misma
conservaci6n no estuviera en el fondo del prop6sito de los patses que han
extendido su mar territorial preservando s rLqueza marrtma; y coma si no corres-
pondiera al ribereflo, por razones obvias, una condicidn preferente pars dictar
medidas de conservaci6n y controlar su cumplimiento.

Coma tadas esas argumentaciones que se nos ban expuesto son inconsistentes
y no han resistido a la innegable realidad y al vigor de los fundamentos de
nuestre actitud, se adopt6, durante elgunos afos el sistema de repetirlas sin
referencias nominales a nuestro pats nl a otros. 'Be esta manera se crefa inge-
nuemente en que se hacfa la figura de asentar y defender principios, ignorando
realidades. Estas realidades de necesidad, de pobreza, de subalimentacidn, de
economa y de industrias no desarrolladas suficientemente, de bajo nivel de
bienestar humano; estas realidades dolorosas., vivientes y objetivas se las ignora
o se finge ignorarlas porque no se las puede negar ni se quiere proclamar la
decisi6n de no aceptarlas.

En esta situci6n se hen creado plsntesamientos confusionistas, dentro de
f6rmulas que aparentan considerar situaciones indiseutibles e Innegables. Se
anuncia el prop6sito de ir a ume ampliaci6n de la anchura del mar territorial y
de crear zones especi'aes de pesquerta, pero apiicindoles criterios generales de
reducci6a que no satisfacen en manera alguna los ceasos especiales.

Fdcl. es comprender cuin grande habr4 sida nuestra sorpresa al constater que
lea principales propuestas que segdn se sabe han llegado o van a flegar a la Mesa
de'esta Conferencia contienen inequfvocamente el criterio de la exclusividad"
Este criterio corresponde no s6io el mar territorial - donde nadie discuti6 nunca
el derecho exclusivo del ribereEo - sno a la "zona pesquera contigua a su mar
territorial" de que habla la propuesta canadiense 2J y a la cual extiende "los
mismos derechos de pesos y de explotaci6n de los recursos vivas del mar que en
su mar territorial". La propueste de los Estados Unzdos g', que reconoce la nLsma
clase de zone, considera que, en ella el Estado riberefio tendrd los mismos derechos
respecto de la pdcea y de la explotaci6n de los recursos vivas del mar en su mar
territorial. De esta manera, pues, la idea y el patrocinio de la exclusividad,
de que injustamente se nos responsabilizaba, hen pasado a manos de quienes estgn
empefados en reunir migajas en un plato rompible, creyendo que con ellas satis-
facen nuestro legttimo anhelo de conservar pare nosotros el derecho de reglamento
y control de nuestra riqueza pesquera.

Documentos Oficiales de la Segunda Conferencia de lea Naciones Uneas sobre

el Derecho del Mar, anexos, documento A/CONF.19/C.I/L.{.

Ibi__d., documento A/CONF.19/C./L. 3.
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De los cargos e imputaciones que se nos hizo con t~nto 4nfasis a los pases
que adoptaron una actitud de defense y protecci6n de aquella riqueza, uno de los
ads constantes y, por su denominacidn y categorta de los mis espectaculares, fue
el de que nuestra actitud comprometfa la tradicional libertad de los mares de que
la humanidad venla gozando, despuds de una lucha tenaz por obtenerla y que sufrla
uns reducci6n correspondiente a las dreas de mar libre que intentsbamos agregar a
nuestra Jurisdiceiin soberana.

Nos ha sido necesario recorder a nuestros contradictores - y no esti demds
que 1o repitamos ahora - que el fundamento de la proclamaci6a de la libertad de
los mares fue exclusivamente el interis mercantil de los Estados navegantes y
comerciantes, qua necesitaban de esta libertad para que sus naves pudieran surcar
sin trabas todos los mares y para quo su comercio pudiese encontrar en todas
partes merceados para sus productos.

La libertad de los mares, por otra parte, nacid restringida, desde entonces,
por el concepto del mar territorial, que significaba una limitaci6a de esta
libertad de los mares en beneficio del derecho de dominio del Estado sobre Una
zone de mar. Durante cuatro siglos, is libertad de los mares se ha ejercido para
la navegacidn y el camercio en tiempo de paz, desapareciendo, seg6n la intensidad
de los conflictos bdlicos y conviviendo con los conflictos jurisdiccionales
derivados de las mayores o menores pretensiones a la extensi6n del mar territorial.

Todos los abtos de derecho pidblico y todos los actos internacionales que han
realizado-los pases del Paeofico Sur han declarado expresamente el respeto de la
libertad de navegaci6n, porque se han preocupado, precisamente, de que no hubiera
ninguna ambigiedad al respecto que pudiese interrumpir las seguridades de que debe
gozar el comercio mundial.

En la Conferencia de Ginebra de 1958 la delegaci6n de los Estados Unidos de
Amrica opuso a los derechos de los ribereos, reconocidos inoperantemente en
principio pero cercenados en la prictica, lo que llam6 el criterio de "los derechos
histricos" Yj. No se trata de la aplicaci6n o traslaci6n de une idea precise y
conocida, algunas veces respetada y otras simplemente tolerada, en relaci6n con
las pesquerfas. Se trata del intento de suplentar los conceptos y las realidades;
de alterar is esencia de las cosas, de hacer de la historia, que es un marco de
siglos, una elistica medida aplicable a las simples hojas del calendaTiO. Los
Estados U. tdos de Amdrica pretenden que los derechos, restringidos y diminutas,
que pudieran reconocerse, te6rica y sarcisticamente al riberefo - ya que su
posici6n geogrdfica no permite que se le arrime o se le desplace - estgn limLtados
o suspendidos por los llamados ahora "derechos hist6ricos" de quienes hubieran
pescado durante cinco alos anteriores al acuerdo propueasto.

Documentos Oficiales de la Ccinferencia de las Naciones Unidas sobre el
Derecho del Mar, vol. fI1, anexos, documento A/CONF.I/C.I/L.159.
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Lo quae por razdn de una exagerada cortesfa diplom6tica flamamos simplemente,
hace dos afos, una primera impresi6n, lo proclamamos hoy comc nuestra creencia
sin posibilidad de equivocarnos. Los Estados Unidos quisieran convertir en
"histdricas" ciertas pesquer as para respaldar las incursiones en nuestros mares
que vienen haciendo abusivamente los "tuna chippers" de su bandera. Hablaron
primeramente de un perfodo de 10 afras, pero ahora hablan de cinco &/ porque
investigaciones prolijas y estadsticas burocriticas los han Ilevado a dudar de
que n perlodo de 10 aflos cubriera todas las explotaciones de los "tuna clippers",
algunas de las cuales, nominativamente, empezaron despuds de 1950.

Yo nunca hubiera crefdo verme obligado a recorder a la delegaci6n de un pas
auya creciente culture admiro y cuya torta trayeetoria hist6rica es ya secular, qua
ia historia es un eancepto qua se proyecta en el tiempo y que no se puede prefa-
bricar ni esparcir,- en un momento y en serie sobre la vida. Ia historia, coma ya 1o
record4 en aqualla anterior oportunidad de 1958, se cuenta par ciclos, par edades
o par siglos; pero no tiene sentido conceptual hablar de Ja gravitaei6n de la
historia en la misma generaci6n. Y dste sera un criterio contemporineo, casi
visual, muy aorto, quae s opuesto al criterio hist6rico.

La historia, par otra parte, no puede ser acelerada en cuanto a Is perspec-
tiva del tiempo se reflere. Se pueden precipitar los hechos y basts provocarlos
en diversos aspectos de la vids de los pueblos, pero el alejamiento de esos hechos
en la perspectiva del tiempo, que es uno de los elementos fundementales de la
historia, no puede ser suplantado n la historia sometida a un cambia de velocidades
coma los autom6viles.

He citado y repito que nuestra posici6n se bass en el concepto y en la forms
de los '!Principios de Mdxico sobre el R4gimen Jurtdico del Mar", cuya f6rmula dice:

"Cads Estado tiene competencia para fijar su mar territorial hasts
ifmites razonables, atendiendo a factores geogrficos, geoldgicos y
biol6gicos, asX come a las necesidades ecan6micas de su poblaci6n y a su
seguridad y defensa."

Estd allf indeclinablemente invlvito, que se debe tener en cuenta Is diver-
sided de las situaciones an relacidn con los factores mencionados. Desde luego,
el adjetivo "razonables" constituye una garantra de que el oncepto total supone
Is eliminacidn de la arbitrariedad y del capricho; puesto que estos caracteres
correspon4ertan a una fijaci6n de los fImites del mar territorial sin tener en
euenta los factores geogr~ficos, geol6&icos y biol6gicos, econdmicos y otros.

Dentro de los conc'eptos cue los "Principios de l4xico" han' fundamentado,
amparado y cubierto, el Perd sefial6 hace m4s de 12 aflos, Is medida de su mar,
jurisdiccional, estimando las necesidades e intereses humanos y legftimos de su
poblacidn. El Decreto peruano de 1947 es la base o norms de derecho pilblico
interno de nuestros actos legales y administrativos. No podremos considerar su

V/ Ibid., documento A/CONF.13/C.1/L.159/Rev.1.
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madificeci6n, que el mismo Decreto prevd eventualmente, mientras no se nos ofrezoa
una soluci6a compensatoria plenamente aceptable que cubra nuestros derechos y
necesidades.

Los factores determinantes de la situaeci6n excepcional del Perd son objeti-
vamente los que cream el hecho hist6rlco, geogrdfico y poltico de nuestra
situaci6a y el complejo biol6gico excepcional que determine condiciones particu-
lares en el mar peruano.

Histdricamemte se trata del tradicional, natural, secular, mar peruano, cuya
riqueza pesquera no ignoraban ni desaprovechaban, dentro de las liadtaciones
materiales propias de la 4poca precolonial ni los Incas ni sus predecesores; de
cuyas costas partfan expediciones legendarias de los aut6ctonos dueEos del literal.
El mar peruano de que hablan los cronistas y narradores de los tiempos antiguos.
El mar peruano del que la Gram Bretaia, seEora de les rutas del mar, libre e
infatigable acosadora del ceomercio de Espafia acept6 voluntariamente por convenios
internacionales con 4sta, eliminar sus ansias eomerciales y dominadoras.

Se trata de una situacida cuyo convencimiento puede hacer canine en todas las
inteligencias, desde las escolares de los primeros conocimientos de geograffa
haste las m4s profundas de los sables, de los tdcnicos y de los investigadores.
Pere hay mucho m~s que eso: hay las condiciones sociales y econ6micas, menos
ceonocidas sun cuando tambidn objetivamente perceptibles, que ce refieren a le
alimentaci6a, al trabajo, a 18 economfa costane:ra y a la industria, a la producci6n
del guano y, derivada de esta iiltima, al sistema de nuestra agricultura nacional.

Tan releveate es todo esto-y presents tel urgencia el estudio de la realidad
peruana en relaci6n con las eondiciones de nuestro mar y de sus pesquerlas, que,
a solicitud nuestra, las Naciones Unidas, per medio del Fondo Especial que han
constituido para atender estudies y programas de desarrollo, han incluido al
Perd en sus pr6ximas actividades de cardeter tenico, mediante la creacidn del
"Institute de Investigaciones de los Recursos Marinos" de nuestro mar. cuyo
programs de estudios durar6 cuatro aos.

Tenemos en el Perid una poblacin desnutrida que necesita, pare su perpetuacidn
y su vida, alimeantaci6n suficiente. Esa poblaci6n no s6lo se encuentra subali-
mentada sine que, debido a un crecimiento alarmante que se destaca dentro del
cuadro general del aamento de la poblaci6n del mundo que hoy tanto preocupa, no
s6lo estd subalimentade sine que sus necesiddaes so apremiantes y no tendrd
recursos alimenticios si no buses y crea nuevas fuentes de subsistencia.

Gram prte de aquella poblacidn peruans vive en le costs del pas, en su
mayor extensin drida, donde la agriculture constituye una lucha con la naturaleza
que no se da per s misma sine que es dominada por la mane del hombre. Nuestra
poblaci6n costenera no s6lo se dedicea parcialmente a la pesca, come una industria
alimenticia tradicional y primaria; sine que, dentro de la concepcldm de una
economfa inexorable, debe toda ella en el future vivir principalmente de los
productos de esa pesca cuya riqueza es la compensaci6n que la naturaleza ha dado
a aquella desolacidn costanera.
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Que se nos digs si un pars que tiene una poblacin desnutrida en crecimLento
premioso y que est6 acudiendo a corregir la subalimentaci6n actual y a bacer
frente al futuro, en las proporciones que acabo de presentar, puede consentir en
la depredaci6n de su riqueza pesquera en beneficio del lucre de mercaderes
distantes.

Si del rubro de la alimentaci6n pasamos al del trabajo, tenemos que la
actividad extractiva solamente de la pesos marftima en el Pernt emplea .varias
decenas de millares de pescadores matriculados, es decir, de hombres que se lanzan
al mar - sin tener aun, en su mayorla, elementos t6cnicos y mecdnicos apreciables -
corriendo riesgos y contingencias, en embareaciones qua se movilizan en toda
nuestra costa. Deben ellos ceder nuestro mar a las flotillas mdltiples y poderosas
que desplazan su presente y su porvenir pars arrebatarles las legrtimas posibili-
dades de su trabajo?

Cuando en las horas del repliegue de las modestas, en algunos cases miserables
embarcaciones de nuestros pedcadores, vuelven elaos a sus propias playas, es
solamente una idea humans y simple de la justicia y del derecho la que los hace
pensar que, en sentido contrario, se estin alejando de su literal, hacia otros
mares y otros continentes, aquellas flotas Toderosas y locupletadas que, varias
semanas y, a veces, meses mis tarde, proveen las ansias del enriquacimiento y del
provecho casi sin esfuerzo personal, de los quae organizan esas expediciones
expoliadoras qua aumentan su ganancia y su lucre, aunque en algunos cases, satis-
fagan tambi4n la gula innecesaria de otros hombres bien alimentados, fuera del
marco escuAlido de la miseria y del hambre.

Al ndmero de los pescadores que salen al mar deben ser agregadas dos clases
de cifras, igualmente importantes, dentro de las proporciones de nuestra poblacidn
y de nuestra economfa. Son las decenas de miles de trabajadores en la industria
nacional del pescado, instalada en tierra y la de otros millares de trabajadores de
la extracci6n y distribuci6n del guano pgra la agricultura nacional de la costa
y del interior.

Tambi4n en relacidn directa y exclusiva con esta industria, el Perd tiene hoy
cien fdbricas, entre plantas de ceongelaei6n, de enlatado, de reduccidn y de recu-
peraci6n de aceite.

Toda esta realidad y todo el porvenir que ella gests, se debe exclusivamente
al esfuerzo de los peruanos, al lado de su costa y en su propio mar, sin distan-
ciarse de 61; sin hacer incursiones a mares ajenos; sin privar a nadie de lo qua
is corresponde; sin alejarse en una expansin de tipe econ6mico colonial y contra
natura, a inmensas distancias, poniendo ia tdcnica y la voluntad expansiva al
servicio del lucre mer cantil de los explotadores sin finalidad nacional, social
ni humans.

La importancia del guano en el Pard es pues de gran magnitud, de dimensiones
vitales, pues no estd limitda a ia costa donde se obtienen dos de nuestros pis
rices produetos de consume y exportacidn: el algoddn y el azdcar. El guano se
emplea en la vasta zona andina donde se encuentran los agnicultores mis modestos
y los suelos mds pobres.
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zEs qua se quiere perturbar todo el rdgimen agrfcola sui g4neris de nuestro
pats y con a1 la ecnomfa nacional toda entera puesto que el Per vive en gran
proporcidn de la exportacidn de sus productos agrfcolas y mds del 60% de su
poblacidn vive estrechamente relacionada y trabaja con Is agricultura?

Como una consecuencia natural, dentro de la 6gica de las necesidades econd-
micas y dentro del proceso, ansiado, de la industrializacidn del pats, el aumento
de le, pesquerta realizada por los nacionales ha trafdo consigo un desarrollo
proporcional y creciente de la industria pesquera en transformacidn.

En los dltimos affos constituye un tema de la vida internacional la ayuda a
los parses no suficientemente desarrollados para qua puedan alcanzar, en el orden
econdmico y social, un grado de evolucin que est6 mds cerca de las condiciones
qua se cree necesarias pars el bienestar del hombre, considerado individualmente
o en comunidad. Aquella ayuda debe ser prestada, segLfn lo reconocen generalmente
ellos mismos, por los presuntos obligados; es decir, por los pafses que han
alcanzado un grado superior de desarrollo. Los gobernantes, los hombres pblicos,
y la propaganda de estos grandes Estados presentan la ayuda a los pueblos meros
desarrollados, como una demostracidn de su sentido humano y generoso. Sin
embargo, esos mismos grandes pafses consienten y amparan que se slga explotando
a los pequefios pars beneficlos individuales que producenuna pobreza y una
desigualdad permanentes. La asistencia, los prdstamos y las cuotas que, en los
drdenes social y econdmico se otorgue, con nombres mds o menos pomposos o a travis
de instituciones ad hoc, no podrdn nunca compensar, en una balanza de justicia,
aquella irritante desigualdad.

Hay tanto qua decir, no sdlo sumaria sino anasfticamente, para demostrar
la situacin de algunos parses respecto a los problemas comprendidos en la agenda
de esta Conferencia, que este discurso se prolongarta indefinidamente si tratara
en 41 de otros aspectos, a los que nos hemos referido en debates anteriores; tel
as la posicidn de estos problenias frente al derecho de igualdad de los Estados y
el abuso del derecho que estarfa constituldo, en el caso en que algln derecho
supuesto o desvirtuado, hubiese correspondido a los explotadores de nuestro mar,
;or la forma como lo han venido ejerciendo. Otras oportunidades habrd en este
debate pars hacer mayores desarrollos especiales y pars presentar las consideraclo-
nes respectivas.

No debemos olvidar, en estreoha vinculaclin con diversos aspectos de estas
cuestiones, pero al propio tiempo por encima de todos ellos, que se trata de un
problems humano y que el hombre es boy el sujeto principal del derecho internacional
que, si bien existid por muchos aEos en funcidn del Estado, existe hoy fundamental-
mente en funcidn del hombre porque este mismo es la razdn'de ser actual del Estado.

Como una derivacidn de los derechos que la vecindad da a. hombre aue habita
ciertas regiones, tiene quae sen considerado el ejercicto natural de las pesquerfas
por los babitantes de los parses costaneros y no por los de pafses distantes.
Hay una diferencia fundamental entre el concepto moral y jurtdico del aproveeba-
miento legftimo por el dueflo de la riqueza y el aprovechamiento lucrativo por el
explatador extranjero y lejana'.
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Si se pasa al campa de la conservaci6n de las especies ictioldgicas hacia
el que se quiere, por algunos desviar o reducir el planteamiento humano, econdMico
y jurfdico de muestros'problemas, tambiin podemos'acudir a este campo, para hacer
resaltar la mejor situaci6n y derecho del ribereflo para la reglamentacin y sus
posibilidades derivadas de la naturaleza de las cosas, para la mayor eficacia de
las medidas de conservaci6n y control.

El Per ha hecho su declaracidn respecto.de la extensidn de su jurisdiccidn
marftima porque constituye la expresidn grdfica de la voluntad nacional de enunciar
y defender nuestro derecho sobre un mar que redne condiciones peculiares incompa-
rables; que es el patrimonto bistdrico y econdmico de los peruanos y cuyo aprove-
chamiento nos corresponde. Na 'es mi siquiera racional que la riqueza ictioldgica
de una costa que es nuestra, sea explotada y eventualmente disminuda por quienes
vienen de lejos con finalidades mercantiles y pretenden una igualdad de dereehos
entre ribereflos y remotos.

Se habla y se susurra a veces con entonaciones de dnfasis y a veces entre
siplica y lamentacidn, de la tonveniencia y del apremio de mantener y desarrollar
la existencia de bases jurfdicas de la camunidad internacional. A esto contestamos
que no somos, por tierto, incomprensivos ni reacios a la organizatin jurrdiea
de la comunidad internaclonai. ni al princiio de la universalidad del derecho.
Por el ordenamiento jurfdico universal nos hemos esforzado continuafente y sin
fatiga. El derecho estE en la direcci6n general y particular de nuestra vida
internacional; pero no podemos entender e6mo es que el derecho puede afirmarse por
la consagratidn de la injusticia; por el desconocimiento de los principios morales
que le dan vigor y por la ereccidn del abuso como prdetica jur'dica internacional.

Li universalidad del derecho international es, tiertamente, una aspiraci6n
espiritual y una meta que debe ser perseguida por los caminos olfticos y jurfdicos;
pero la universalidad .no signifita que una sola norma rfgida se aplique ciegamente
en todas las condiciones y en todos los momentos. La universalidad significa que
se estd de atuerdo sobre los mismos criterios y no sobre las mismas palabras,
porque las reglas tienen que adaptarse a las realidades y todos deben comprender
las razones de la diversidad y colaborar en la adaptacion.

Desventuradamente la primera Conferencia de Ginebra sobre el Derecho del Yar
no pudo dejarnos apreciables erperanzas sobre la comprensidn de los Estados que
patrocinan a los explotadores de la riqueza pesquera de nuestros mares, o de los
que, por diversas razones hacen, en el fondo, causa comf con ellos. Lds desven-
turadamente todavfa: los preludios de la actual Conferencia tampoco son de
naturaleza a animar ntestra esperanza. 1o se trata de afrecernos fdrmulas que
constituyen fundamentalmente, distorsiones de un derecho viejo para satisfacer las
exigencias innegables de un derecho nuevo. Se dirfa que las f6rmulas de que ahora
se habla ban sido tipografiadas con las mismas matrices conque fueron impresos los
trabajos de Grocio que, al defender la libertad de los mares, hace tres siglos,
defendi6 tambidn los pr6speros intereses de la navegacidn y del comertio de HoLanda;
o las de Selden que defendid, entonces, los intereses britdnicos, que eran contra-
ios a la libertad de los mares, o los de Bynkershoek aue enunid, como una solutidn



-125-

provisional a las dificultades para la medida del mar territorial, Ia de tiro de
cafl6n y que no pudo soffar en que fuera invocada en nuestros dfas en que se dispara
hacia la ina.

Conservamos nuestra confianza en el criteria de Justicia de los paises
latinoamericanos, que luchan incansablemente contra la imposici6n de las grandes
potencias y que siexiten el ideal renovador de los aportes de Amnrica al derecho
internacional. Tenemos una confianza creciente en los pueblos nuevos a quienes
no se ha presentado todavia estos problemas y que, antes de resolverlos querren
conocer bien cuEles son sus condiciones maritimas, geobiol6gicas, econdmicas y
sociales. Entre elles hay, ademds, un ndmero crecido de palses que han surgido
a la vida independiente y al derecho de legislar para si mismos, en los atimos
15 affos. Su situaci6n es aun mas grave a este respecto, porjue las cuestiones del
mar territorial y de las pesquerfas les ban sido traspasadas en el momento de su
independencia, con una legislaci6n dictada por el antiguo pcder colonial o domi-
nador que Ia hizo. &C6mo podria negarse - ni par ellos mismos, todavla justamente
confundidos par la multiplicidad, la urgencia y la complicaci6n de otros proble-
mas - que deben tener tiempo bastante para saber cudles son sus necesidades y sus
conveniencias respecto del mar territorial y de la pesca?

Sefior Presidente, sefores representantes: hemos presentado una vez ms
La realidad de la situaci6n del Perd frente a los problemas cuya soluci6n intenta
- en nuestro concepto, prematura y equivocadamente - esta Segunda Conferencia del
IZ;r. Io hemas hecho francamente, sin vestir a una cruda realidad odt.u[vd~os
ni convencionalismos. Hemos venido a exigir cue se nos haga justicia, exponiendo
la importancia, de crecientes proporciones vitales, que los problemas del derecho
del mar representan para nuestra economia de jals en desarrollo. Esperamos ser
odos y quae surja fuera de la mecnica politica de las votaciones, una f6rmula
que reconozca nuestro caso excepcional; pero la lealtad de nuestra actitud amistosa
nos obliga a decir que las consecuencias del error y de la injusticia, no serdn
de nuestra responsabilidad.

adie puede negar, ni dialdatica ni cientificamente, al mar peruano que tiene
condiciones excepcionales que constituyen un completo geobiol6gico especial quc
no se presenta en otras partes porque no concurren en ellas, en forma '5nica y
peculiar, fen6menos determinados par la naturaleza de manera continua. Estas con-
diciones excepcionales son una compensaci6n a las caracteristicas de una costa que es
drida coma consecuencia precisamente de la influencia determinante de aquel complejo.

Si, con criterio arbitrario y politico, al que dan vida los intereses
particulares de lucre de mercaderes insaciables, se nos desconociera una 8ituacidn
excepcional, quienes eso hicieran estarian negando la obra de la naturaleza. Par
otra parte, la subalimentacidn y la miseria no deben ser el destino inhumano de un
pueblo al que el mar ofrece perspectivas i6nicas de bienestar de que carecen, y de
una mejor economfa. Y se haria esto para que continuaran enriquecidndose con nues-
tra probreza las aves de presa del capitalismo internacional.
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Tan s61o las comprotaciones tdcnicas que ya hemos iniciado por nuestra, arte,
y la constataci6n cientlfica de nuestra realidad, tienen titulo para determinar
como somos, ccmo estamos y qud nos es indispensable y, por lo mismo irrenunciable.
Cuando egas constataciones que reclaramos desde 1958 se completen, con nuestra
vigilante cooperaci6n, por organismos internacionales tdcnicos e imparciales, se
podrx precisar definitivamente, en f6rmulas y conclusiones, los factores naturales
econ6micos y sociales del mar del Per.

Se comprobard asf nuestro derecho, principalmente hunano, a una excepci6n en
que se nos reconozca, por toda la ccmunidad internacional.,una zona jurisdiccional
mayor que la que se quiere determinar aqui sin fundamento, por lo que a nosotros
respecta, y que no podrIamos aceptar sin hacer abandono de las necesidades presentes
y futuras do nuestro pals.
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M. MELI (Italie) : Monsieur le Pr4sidentc caine ctest la premibre fols
que j'ai 1thonneur de prendre la parole, permettez-moi, AL un stade ddj& avanc de la
Conf4rence, de vous pr6senter, au nom de la d6l4gation itallenne, les f6licitations
et les voeux les plus sincbres -pour Son Excellence i'Ambassadeur Correa, pour vous,
Monsieur le Pr6sident, et pour Monsieur le Rapporteur.

La position de l'Italie A 1'gard des questions qui sont A i'ordre du jour de
la Conf6rence actuelle a 6t6 expos6e trbs elairement A cette meme tribune lors de
la Conf6rence de 1958. Elle na pas change; ele est fondde, aujourd'hui comme
alors, sur le respect des .principes en vigueur du droit international. 1 ne sera
toutefois pas inutile d'en souligner ici h nouveau les traits essentiels. Car si
l'Italie est sincrement soucieuse, A un point certainement non inf6rieur & celui
de n'importe quelle autre d6l6gation, de contribuer A faire de cette Conf6rence un
succbS et de voir se rgaliser un accord aussi g6n6ral que possible, elle ntest
toutefois pas prat6 - et elle tient & le d6clarer solennellement - A oublier
1'existence des r~gles g6nrales du droit des gens qui r6gissent la mati~re en
question dt qui sont le fruit laborieux d'une oeuvre s6culaire, de la part de la
soci6t6 internationale.

Pour que la position du Gouvernement italien puisse ressortir de la faqon la
plus claire, i y a lieu de consid6rer s6par6ment deux questions qui restent
distinctes, en ddpit du fait que, dans nos discussions, elles se trouvent n4ces-
sairement assocides : dun c8t6, celle de l'dtendue de la mer territoriale; et, de
l'autre, celle des pr6tentions A des droits exclusifs de p9che qui ont 6t, avanades
A propos de la zone contigux.

En ae qui concerne la mer territoriale, on peut dire que l1'accord rbgne quant
aux droits qui reviennent A l'Etat riverain sur cette portion de son territoire, sur
laquelle 11 6tend sa souverainet6. L'accord r6gue, 6galement, quant aux droits et'
aux facult6s dont lEtat c8tier doit accorder ltexercice aux autres Etats A
l'intdrieur de sa propre mer territoriale, notamment en matibre de droit de passage
inoffensif des navires aussi bien de commerce que de guerre et d'Etat en gdn~ral.
Tout cela se retrouve, d'silleurs, dams le texte de la Convention sur la mer terri-
toriale et la zone contiguU Y, adopt6e & la Premibre Confdrence des Nations Unies
sur le droit de la mer.

Un seul point essentiel reste A considdrer A propos de la mer territoriale
proprement dite : celui de sa largeur. Pour ce qui est de cette question, on sait t
que la position de 1'Italie s'est toujours diffdrencide de celle des pays tradi.
tionnellement attachds au critbre rigide des trois milles. La lgislation italienne
en la mati6re, semblable en cela A elle de nombreux pays mwditerrandens et autres,
a constamment adopt6 la limite des six milles, limite qui n'a pas provoqu6 de
contestation de la part d'autres puissances. De ine, dams des accords particuliers
conclus avec des pays voisins, 1'Italie a reconnu la limite des six milles attribude
par ces derniers A leur mer territoriale.

§/ Documents officiels de la Conf6rence der Nations Unies sur le droit de la mer
vol. II, annexes, document A/CONF.13/L.52.
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Avec cela, toutefois, il n'.a certainement jamais 6t6 dane la pens6e du
Gouvernement italien que la situation du drolt international en la matibre se rdsume
dansle principe que tout Etat puisse 6tablir coma il veut l'dtendue de sa mer
territoriale et en exiger le respect de la pert des autres Etats.

Dans son discours, qul a bxrqud J.'ouverture des dbats au seln de oe Comit6,
Is reprseantant dce 1'Arabie Saoudite a invoqu6 l'dutorit4 du savant internationaliste
itallen M. Anzilotti, ancien,-pr6sident de la Cour permanente de Justice inter-
nationale, b ltappiAt de la bhbse selon laquelle aucune rbgle gdn6rale de droit
international ne se seralt ddvelopp~e pour prenadre la place de celle, d6subte, de
la portde des. canons oStlers. 'Nous nous permettons de noter, .toutefois, que
lorsquron veut se.r6f4rer & la pense dAun savant juriste, cette pense dolt Stre
rapporte fldlement et en entier. Car la pensde dt M. Anzilotti ne saurait
'ertainement pas rejoifidre lea conclusions auxquelles M. Shukairy aimeralt pouvoir

artiver. fl est vrai que, tout en reconnaissant que la r~gle des trois milles est
ds loin la plus rdpandue, M. Anzilotti constate que cette r6gle ne constitue pas
%ane norms gdnrale recb&ue cgmme obligatoire par tous les Etats. Male par VL il
arrive h la conclusion qua les seules rbgles internationales eklstantes en la '
tatibre sont repr~sentdes par las-nombreux accords bflat4raux qui, fixent l'4tendue
Ce mer dans laquelle les parties peuvent exercer certaines activlt6s ou dolvent
saabsteir de certaines autres: Mais i o4, malheureusement, il n'existevraiment
aucun accord, ni explicite ni meme tacite, ni applicable directement ni par analogie,
la conclusion .ui, pour M. Anzilottl, s'impose est n6cessalrement celle de ltabsence
rdciproque d'obligations, ce qul vaut pour lea autres Etats tout autant que pour
l'Etat riverain. Ce dernier ne sera pas tenu, dans de telles bypothbses, b observer
la limlte des trois milles lorsqu'il fixera la largeur de sea eaux'territoriales;
male en revanche les autzes Etats ne seront pas non plus obllgds de reconnatre
comme faisant partie de la mni' territorlale de lEtat riverain toute lt6tendue
supplidentafre A laquelle 1. pr6tenc, et de s'y abstenir des activitds que tout
Etat peut xercer dane la mer libre. En se r~f~rant au cas concret dtun diffdrend
entre ltAllemagne et la Subde, M. Anzilotti.remarqualt que si l'Allemagne ne pouvait
pas accuser .la Subde d'avoir viol6 une rbgle de droit international en adoptant.
'l6tendue de quatre miles pour ses eaux territoriales, la Subde, & son tour, ne
pouvait pas imputer A l'Allemagnae une Infraction au droit international pour le fait
qufelle proadit, au-&elb. des trois milles, & l'exercice de droits qul lul
revenalent dan la mer libre V.

Une telle description de la situation existant dana le drolt international en
vigueur correspond d'ailleurs exactement & cells qut a 6t6 faite beaucoup plus
rcemment par la Commission du droit international des Nations Unies, IA aussi nous
devbna regrettel que les conclusions'de la Commission aient 4t6 cites d'une manibre-
incomplbte par certaines d~ldgations et que, par i, l'expression de-la pensde de

. la Commission ait 414 ddformde.

/ Rivista di diritto Internazlonale, Vol. Xi (1917)b p. 102 et suivantes.
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Dans l'article 3 de son projet, la Commission a en effet, reconnu que l&
pratique internationale n t est pas uniforme en ce qul concerne la ddlimttation Z -1A
mer territortale, et a estimd qu'une extension de la mei territoriale au-delh dts
douze milles constituerait une violition du droit international. Mals ses
conclusions ne s'arrgtent pas lh. Au paragraphs 3, je cite : "Ia Commission, Bhna
prendre aucune dtciston sur la largeur de la mer territoriale en deq dd cette
limite, constate, d'une part, que beaucoup d'Etats ont dtabli une largeur supdretb
A trois milles, at, dtautre part, que beaucoup dfEtats ne reconnalssent pas unt f-ll&
largeur lorsque leur mer territoriale a une largeur moindre". En plus, au
paragraphs 4 du Commentatre, la Commission a clairement indiqud que, A son avib, un
Etat qui dtendrait sa mer territoriale jusqu't une limite s situant entre trois at
douze milles pourrait faire valoir une telle extension seulement A 1 dgard de tout
autre Etat qui ne s'y opposerait pas, clest-&-dire qui l'aurait reconnue d'une
manikre expresse ou tacite. Mais les autres Etats gardent le droit de ne pas
reconnattre une extension de la mer territortale au-del4 de trois milles. Le point
de vue exprim,4 par la Commission a propos de la situation existant dans le droit
international en vigueur co~ncide donc exactement avec celui expqs par M. Anzilotti.

Qu'une situation semblable solt ddplorable, A cause des conflits qu'elle peut
engendrer, nul ne saurait le nier, surtout s l'on tient compte du nombre
aujourd'hui croissant des pays qu aspirent b dlargir leurs eaux territoriales, ,at
de la rdsistance que les Etats fideles A-une 6tendue plus restreinte vont quand mme
leur opposer. Clest bien pour parer A d etels conflits, actuels ou futurs, que lee
Etats ont ddploy6 tant dt efforts, dans les diffdrente. confdrences de codification,
en vue d'arriver A cet accord gdndral qu jusqu'ici ne a 1tre atteint.

Conme je Val d6ja dit, personne ne souhaite davantage que nous qu'un tel
accord soit finalment rdalis. Mais s lon veut vraiment un accord qu devienne
effectif dans la vie internationale et ne soit pas simplement 6ert sur un papier
votd & une majorit plus ou mons large, il est 6vident que chacun dolt itre dispos6
A ne pas voir rdalfsi le maximum de ses voeux.

Les Etats traditionnellement lids A la limite des trois miles, parmi lesquels
figurent certains des Etats maritimes les plus importants, ont fait une trbs large
concession aux voeux des autres en acceptant de reconnaitre une 6tendue maxima de
six milles :tune concession & laquelle, autrefois, on n'aurait mnme pas Pu songer.
C'est done aux Etats qui out des aspirations plus 4tendues de consentir maintenant,
A leur tour, A des sacrifices. Et, A ce propos, je me permettrat de dire aux
repr6sentants de l'Union sovidtique et du Mexique que s Von veut trouver un terrain
d'entente, iU ne suffit pas de fairs remarquer que, dans les propositions qutils dnt
prdsentdes, la limite de douze milles eat une limite maxima qu'aucun Etat n'est
oblWfg d'attendre lorsqu'i! fixe la largeur de ses eaux territoriales. Ce qu
emprche lee autres d'accepter le principe dune 6tendue maxima arrivant jusqu'&
douze miflas ntest certainement pas la'prdvision de devoir assumer eux-m~mes les
charges d'une mer territorale ausst vaste, mais bien la prdoccupation de voir .es

P/ Docbments officiels de l'Assemblde g6ndrale, onzi~me session. Supplment No 9,
par. 33.
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diffdrents Etats soustraire i leur guise de vastes 4tenaues de haute mer & la libre
disposition de tout le monde.

A ce propos, je dois ajouter que la d4lgation de l'Itdlie, pays qui a dC tant
lutter pour sa libert6, est parfois 6tonn4e d'entendre lea repr6sentants de certains
Etats qui doivent, eux aussi, leur ind~pendance h une lutte parfois longue et
acbarnde, se ddclarer partisans d'une largeur accrue de la mer territoriale. Nous
craignons qu'on n'ait pas suffisamment prdsent & l'esprit le fait que la grande
conquSte historique, due surtout au courage et & l'endurance des petits pays, ne
fut certainement pas la erdation de vastes mers territoriales mais au contraire
l'affirmation du principe de la libert6 des mers. Cbliger lea puissances lea plus
fortes"& renoncer h leur pr6tention de dcminer de grandes 6tendues de mer, h rdduire
au minimum la portion de mer soumise & leur souverainet6 et 6 reconnattre qu'au-del&
de cette portion, la mer et sea ressources 6taient le bien commun de l'humanitd, a
A46 t'und des r6alisations lea plus importantes et lea plus d6cisivea pour la vie
:as La socidt6 internationale. A-t-on vraiment int6r~t & remttre en discussion
cette conqcpSte et h renoncer, pour la satisfaction bien discutable de se dire
souverain d'une portion suppldmentaire des eaux avoisinant nos c8tes, au droit
beaucoup plus important de jouir d une pleine libert6 dans lea eaux que lea autres
s'annexeraient? Ne risque-t-on pas de d6truire progresaivement ce qui a 4t6 bfti
au priix de tant de luttes et de tant dendurance? Je voudrais demander aux repr6-
sentants de ncmbreux pays de bien vouloir r6fl6chir b ce sujet.

SJ'en viens "maintenant .la deuxibme question que la Conf6rence doit consid6rer
celle des pritentions en matibre de pOhe qui ont t6 soulevdes & propos de La zone
cortigud. Ces prdtentions ont 6t6 d~fendues surtout par lea auteurs de certaines
propositions-qui ont parl6 de cette zone comme a'HI tait tout naturel de la consl-
d~rer domme une zone de r6serve exclusive de p~ahe pour l'Etat c-tier. L'un dentre
eux a d'ailleurs employ4 carr6ment le terme "fishing zone" a la place de celui de
"contiguous zone".

Soucieuse de s'en tenir toujours au respect du droit international, la d46-
gation italienne se doit de remarquer que le droit g6n6ral en vigueur ne connaft ni
de "fishing zone" ni de droits exclusifs de peche dans la zone contiguLd. Et i nous
semble plutot "6trange de procdder & la codification d'un droit en y Introduisant des
notions qui lui sont inconnues.

Lexistence elle-meme d'une zone c6ntigu' en droit international ccmmun a
dtailleurs 6t6 largement conteatde. Yais pour ses partisans - et je dddie en ce
moment une pensde pleine de regret au souvenir du savant professeur Gidel qui n'est
plus parmi nous - la zone contigu est une portion de haute mer extdrieure h la mer
territoriale d'un Etat, dans laquelle on reconnatt k ce dernier le droit d'exercer
certaines facult6s d'ordre fiscal, douanier, sanitaire ou d'irmigration. Jamais la
zone contiguU n t a 6t6 conque en droit international gdnral comme une zone de rdserve
b±clusive pour la p8che. L'opinion de la Cormissibn du droit international &cet
dSgard a dt6 expritde de la faqon la plus nette au n.5 du Commentaire b l'article 66
de son projet : "La Commission n'a pis non plus voulu- reconnattre & l'Etat riverain
le droit exclusif d'exercer la pche dana La zone contigu'd. Le Cbmit6 pr6paratoire
de la Conf4rence de codification de La Haye avait constatd, en 1930, que lea -
rdponses des gouvernements ne permettalent pas d'envisager un accord pour une
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extension, en dehors de la mer territoriale, des droits exclusifs de 1'Etat riverain
en matibre de pche. La Cormission est d'avis quT' cet dgard I situation n'a pas
chang6". 29/

la premifre Conf6rence de codification du drolt de iA mer a souscrit pleinement
h cet avis. L'article 24 de la Convention sur la mer territoriale et la zone
contiguU 1/ dat exactement :

"1. Sur une zone de la haute mer (ie souligne : de iA haute mer) contigui

h sa mer territoriale, 1'Etat riverain peut exercer le contr~le ncessaire

en ue

a) De pr6venir les contraventions L ses lois de police douanibre,
fiseale, sanitafre ou d'imnigration sur son territofre ou dans
sa mer territoriale;

b) De r6prlmer lea contraventions h ces mmes lois coamises sur son
territoire ou dams sa nmer territoriale."

Le princire selon.lequel, en droit international gn4ral, un Etat me peut
invoquer des droits exclusifs de 1eche dams aucune zone situ6e au-deli des lmites
de sa mer territoriale n'aurait done pu etre confirm6 d'une manibre plus nette et
avec moins d'dquivoque.

Evidemment nous admettons que, par des accords particuliers, on tienne compte
de la situation spciale de certains pays : nous en avons donn6 la.preuve en
concluant avec un pays voisin une convention dans laquelle nous scames allds jusqu'l
la lumite la plus avanede dams iA reconnaissance de certains droits en matibre de

Oche A l'Intrieur d'une zone contiguU de quatre milles au-delA de la mer
territoriale 11. Notre bonne volont6 ne peut done 4tre rise en doute. ' ais ce
que nous n'admettons pas c'est qu'on veuille faire une rgle de l'exception et qu'on
veuille littralement renverser 1'ordre existant dams le droit international gdnral
en crdant toute une s6rie de zones de haute mer qui deviendraient autant de zones
rdservdes h la p che d'un seul pays.

A la premiere Conf4rence sur le droit de iA mer, la ddl6gation italienne avait
ddclar6 6tre disposde & consentir 4 un sacrifice dans le but d'un accord g6n6ral.
Nous confirmons une telle disposition aujourd'hui, en dclarant que nous sommes
pr~ts & souscrire & un accord gdn6ral qui attribue & ItEtat riverain des droits
pr6f6rentiels en mati~re de p~che dans cette zone de haute mer qui est la zone
contigu', & iA condition qua les p8cheurs des autres pays qui oant habituellement
pch6 dans ces mimes eaux puissent continuer & le faire librement et sans entraves.

Ibid.

1_/ Documents officiels de la Conf6rence des Nations Unies sur le droit de-la mar,

vol. 1, annexes, document A/COIF.13/L.52.

I/ Documents officiels de la Deuxibme Conf6rence des Nations Unies sur le droit de
inmer. annexes, document A/CONF.19/C.l/L.3.



Wrest dabs ce sens que nous comprenons la proposition am4ricaine et que nous
pourrions la voter. Nous tenons A souligner que cette acceptation reprdsente pour
nos convictions in sacrifice trs grave, oar nous trouvons franchement injuste et
dontraire A I 'espit m~e du droit international tout privilbge qut vienne
s'instaurer dans ute zone quelconque de la haute mer. Mais notre parole lA-dessus
a 6t6 donde et no la tenons.

En revanche, nous sonmes obligds de dire clairement que nous ne pourrons pas
eller plus loin et accepter des solutions qui, de notre avis, repr6sentent une
atteinte tr~s grave non settlement & nos propres int6rfts, mats 4 ceux de la soci6t6
internationale dans son ensemble. Nous ne pourrons donner notre apput a aucune
formule qul dquivaudrait A exclure d'une portion de la haute mer, transformde en
zone contigu', les pAcheurs prov.enant de pays qut n'ont, par rapport lI'Etat
riverain, que i'inconvdnient d'une plus grands distance- Et nous souiaitons que
tous lea ddldguds & la Confdrence r6fl6chissent bien aux cons4quences que pourrait
avoir pour l'4concmie mondiale l'adoption 4ventuelle d'une formule de ce genre - ces
consquences qui ont 6t6 illustrges si efticacement ce matin par llhonorable.d6ldgu6
du Royaume-Uni. C'est un fait que les principales ressources de la peche se
concentrent justement dans la bande de haute mer situde entre six et douze milles
de la cte. Rien que pour l'Italie,4'Iinterdiction de ptcher dans une telle bande,
en M6diterrande et dans I 'Atlanticue, aurait pour consgquence dtlmmobiliser
40p. 100 .de la flotte de peche &t de priver de moyens de subsistance environ
400 CO0 personnes. On peut se rendre aisament compte des chiffres qu'on Tourrait

attein&e si l'on mettait ensemble les consdquences qui se produiraient dans l'dco-
nomie de tous les pays pecheurs . des millions de chmeurs dont Is reconversion A
an, autre travail serait des plus difficiles; et la faim, pour des millions d'Stres
humkins. Tout cela, A la'lumibre des condeptions de .solidarit6 sociale A 1t4chelle
4ondiale dont se vantent les Nations Unies, reprdsenterait une lourde responsabilitd
non seulement pour les Etats le. plus directement intdressds, mais pour la socidtd
±nternationale toat entibre. En revanche, tes ddsavantages ne sauraient 9tre
compensds, au moins pendant longtemps, par les avantages que pourratent espdrer les
Etatp riverains, dont Is population a souvent une pr6fdrence pour d'autres types
d'activitd et qui bien rarement poss~dent, en matirs de p~che, la tradition et
ltoutillage'ndcessaires. Rdsultat : ine baisse g4ndrale des conditions dconomiques
et sociales et, en plus, une dimlhition trbd prdoccupante de la production ali-

:mentaite; au moment m~me obL lea organisations internationales consacrent tant
dt efforts A ia recherche des moyens de ltaugmenter. Car - je me permets de le dire
avec tout le respect 13our le ddlgud du Canada - les quelgue quinze pays qui AL ses
dires, seratent lee seuls ayant intdr^t au maintien de leurs droits de pche dans la
zone contigud, sont quand mike les pays dont les travailleurs assurent la plus grando
part du'ravitaillement di monde entier "en produits do la peche; et ce n'est pas eux
seuls qul soufriraient le jour ot ce ravitaillement se trouverait brusquement
rdduit. Nous ne croyons vraient pas qu!une Confdrence des Nations Unies puisse se
permettre auzourd'huL d'adopter des -solutions qui aboutiralent invitablement A de'
pareils requltats.

aoilA, Monsieur le Prdsident, lee rasdns fondamentales pour lesquelles le
0euvermovent italien ne peut d'aucune mani~re souscrire A des propositions qui,



comme celle du Canada i_/ et cello du bexique 3/, pr6voient un sacrifice, aussi
total qu'inJustifi6, des int6rits des pays p cheurs, et ceci au pr6judice de la
situation 6concmique et sociale du monde entler. Je dois dire, dtailleurs, qua sous
leur apparence de vouloir rechercher une conciliation, cas propositions sont, sous
certains aspects, plus extrmes encore que celles des pays qui voudraient ouver-.
tement une mer territoriale de douze milles, car elles dquivalent pratiquement &
attribuer h 1'Etat riverain, dans ce que 1Von voudrait appeler encore zone contigult,
tous les avantages de la mer territoriale, en permettant en zme temps audit Etat de
se soustraire aux responsabilitds qui y sont aff6rentes.

En ce qui concerne, en particulier, la proposition mexicalne, je dois ajouter
que je regrette que l'id6e qu'elle contient, d'une mer territoriale et d'une zone
contigu' 61astique, ait pu naitre et trouver de la favaur auprbs de pays latins qui,
comme tels, sont tellement attachds & la clartd du drolt. L'6lasticit6 dont je
parle serait avant tout relative & l'espace, srace h cette sorta de prime en milles
suppl6mentaires de zone contigu que la proposition en question prdboit en faveur
des Etats qui pauraient mod6rer davantage leurs pr4tentions en matibre de mer
territoriale. Ella serait aussi relative au temps, car tous las cinq ans on pourrait
tout remettre en discussion. Ce qui ne reprdsenterait certainement pas un succs
Tour une Conf6rence & propos de laquelle je crains qu'on ait quelque jeu oubli6
,qu'elle a pour tfche de ecdifier le droit international en vigueur.

En concluant done sur ce point aussi, je tiens N d6clarer que le Gouvernement
italien, au cas oh la formule tr~s avance de compromis proposde par les Etats-Unis
ne rencontrerait pas la favour de la Confdrence, se verrait olig6 de renoncer b son
vif espoir d'un accord gdn~ral et de s'en tenir au respect rigoureux du droit inter-
national gdn6ral en vigueur qui ne connait pas de zone contigu' pour des buts de
peehe.

Ce faisant, nous ne croyons pas d6fendre ltintrert exclusIf de l'Italie ou de
certains autres pays. Nous croyons ddfendre cet int6r-t commun qui, Jusqu'N
pr4sent, a trouv4 sa principale sauvegarde dans les r~gles du droit international
gdn6ral. On a trop facilement tendance N l'oublier; tout comme on a tendance N
oublier que si la mer libre est & la disposition de tout le monde, las ressources
en poisson, par contre, ne sent pas 6galement distribu~es dams la mer libre. Ce
serait un dur r6veil pour des pays qui auraient favoris6 aujourd'hui l'id4e d'une
zone exclusive de pche pour 1 Etat riverain s'ils devaient voir un Jour leurs
propres ;&cheurs exclus de la che dams une r6gion riche oh ils seraient parvenus
apr~s une longue et codteuse navigation, et obligds d'en revenir A des eaux
d4pourvues de poisson. Ce Jour-lN, peut-@tre, Ils 6prouveraient de la reconnais-
sance pour las reprdsentants d'un peuple qui compte parmi ls plus vieux navi-
gateurs de la terre d'avoir d6fendu aujourd'hui avec acharnement le principe
essentiel que la mer libre et sas ressources constituent le patrimoine communde
toute l'humanitd, et que tous ont 6galement droit d'en disposer et d'en tirer los
moyens de leur subsistance et de leur d6Veloppement.

L2/ Ibid., document A/COINF.l9/C.I/L.4.

document /ON.&l.2
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.M. PECHOTA. (Tch6coslovaquie) (traduit du russe) :-Monsieur le PrdsidentI
permettez-moi de vous fdliciter, ainsi que Monsieur l'ambassadeur Correa, de votre
accession aux hautes fonctions auxquelles vous avez 6t6 d1us par un vote unanime.
Je saisis cette occasion d'adresser 6galement mes f6icitations h notre Rapporteur,
le professeur Glaser, 61u h i'unanimit6 6 ce poste important.

Je voudrais exposer bribvement le point de vue du Gouvernement tch6coslovaque
sur le problme-en discussion.

La R6publique tchdcoslovaque, Etat sans littoral, poss6de une marine marchande
qui sillonne toutes les mers du monde et fait escale dans nombre de grands ports.
De mme que la majorit6 des participints & la deuxi~me Conf6rence sur le droit de
la mer, elle s'int6resse naturellement 6 la solution des problmes dont nous
somnes aasis.

Le Gouvernement tch6coslovaque, qui pratique constenment une politique de
coexistence pacifique et de ccop6ration, dans des conditions d t 6galit6, de tous
les Etats ind6pendamment de leur r6gime social, est convaincu que si tous les
Etats unissent leurs efforts et souhaitent sino~rement aboutir, il doit 9tre
possible de trouver une solution juste et satisfaisante & tous les problmes
internationaux.

Forte de cette conviction, la d6idgation tch46coslovague voudrait elle aussi
contribuer au suces de la Conf6rence et ltaider & achever la codification du droit
de la mer, que la premibre Conf6rence a entreprise h Genbve en 1958.

La premi~re Confdrence a adopt6 quatre conventions qui, dana l'ensemble,
rdglementent d'une mani~re satisfaisante d'importants secteurs du droit inter-
national, notamment le droit des Etats ddpourvus de littoral au libre acc~s & la
mer; elle a dgalement obtenu certains r6sultats positifs sur la question de la
largeur de la mer territoriale et de la zone exclusive de p~che, bien que, pour des
raisons connues de tous, elle ne soit pas parvenue h r6gler ddfinitivament cette
question. Ces r6sultats positifs, dont la d4l6gation tchdcoslovaque estime
n~cessaire de tenir compte dans ia recherche dtune solution ddfinitive, sont les
suivants

Premirement, la Conf6rence de'1958.a prouv6 que la pr6tendue rbgle des
trois milles, que certains Etats voulaient imposer aux autres, n'existait pas et
qu'il nly avait pas non plus de r~gle fixant pour tous les Etats une largeur
unique de la mer territoriale.

Deuimement, la Cbnf6rence a 6tabli que l question de la largeur de la mer
.tgrritoriale est 6troitement lie & celle de la protection des droits souverains
et des int~r~ts de l'Etat riverain, d'oi la conclusion logique qu'un Etat a le
droit de fixer la largeur de ses eaux territoriales en tenant compte de ses
b~soins et int6rets,.ainsi que des intdrgts de la navigation internationeleo

Troisi~mement, l Conf6rence a donnd une orientation pratique & la recherche
dtune solution en sattachant & diaborer une formule qui fixerait une limite
itf6rieure et une finite sup6rieure'des eaux territoriales conf6rmment au droit
itternational.
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On pout seulement regretter que la Confdrence n'ait pas rdussi, malgr6 les
efforts de ncmbreuses d6lgations, h mener 6 terme les travaux de codification
portant sur le r6gime de la mer territoriale. Cela est d'autant plus regrettable
que la Confdrence dtait saisie d'un projet prdpar6 par la Commission du droit
international qui 6nonqait des principes direocteurs permettant de rdsoudre 1d
question de la largeur de la mer territoriale.

Je rappefle que la Commission du droit international, aprs pne 6tude appro-
fondie des rgles existantes du droit-international et de la pratique inter-
nationale actuelle, tait arriv6e a la conclusion incontestable que la fixation de
la largeur de la mer territoriale dans les limites de trois ZL douze milles marins
n'6tait pas contraire au droit international et 6tait donc reconnue en droit
international.

Toute nouvelle tentative pour parvenir h un accord sur la largeur des eaux
territoriales et sur le problme connexe des limites des zones de piche doit se
fonder en toute objectivit6 sur la situation existante et sur la reconnaissance,
conformment & la Charte des Nations Unies et a d'autres grands instruments inter-
nationaux, du droit de tout Etat, petit ou grand, de d6fendre ses int~rits
l6gitimes. Il faut quo la pr6sente Conf6rence s'applique h crder des conditions
favorables au ddveloppement 6concmique et politique des Etats et & la coop6ration
internationale dans des conditions d'6galit6 complbte et sur la base des principes
de la coexistence pacifique.

Tous les participants 6. la Confdrence admettent probablement qu'il nest ni
possible ni neme n~cessaire de fixer pour tous los Etats tine largeur unique de la
mer territoriale et de la zone de p@che exclusive. La preuve en est, Z notre
avis, que toutes las propositions qui ont 6t6 d6pos6es jusquth pr6sent
reconnaissent le droit des Etats de fixer la largeur de ces deux zones et ne
prdvoient quo la fixation d'une Uimite maximum. fl convient cependant de ne pas
perdre de vue que les propositions difflrent sensiblement sur la largeur maximum
et que certains Etats s'obstinent toujours i vouloir restreindre le plus possible
la largeur de la mer territoriale.

La largeur de la mer territoriale rdsulte d'une longue 6volution historique
et correspond atux diffdrents besoins de chaque Etat. Cos besoins peuvent varier
d'une r6gion b l'autre, et mime :t l'intdrieur d&une sime r6gion, en fonction des
conditions particuli~res aux diffdrents Etats. la largeur des eaux territoriales
ddpend, dan cheque cas, de plusieurs 6ldments importants " souci d'assurer la
s6curit6 et ltint~gritd territoriale de 1'Etat riverain, ainsi que de garantir
l'exploitation rationnelle des ressources de la mer b proximit6 des c6tes. LtEtat
riverain est 6videmment le meilleur juge en la matibre, et los autres Etats
doivent respecter les mesures qulil prend pour garantir ses intrats l6gitimes.

A notre avis, la meilleure faqon d'abordaer le problme de la largeur de la
mer territoriale est de rechercher une formule qui concilierait deux grands
principes du droit international actuel : souverainetd de l'Etat riverain et
libertd de la haute mer.
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D'aucuns prdtendent, sans raison valable, qutune extension de ia mer terri-
toriale, inane A i'intrieur de la !imite de douze milles marina reconnue par le
droit international en vigueur et par la pratique actuelle, restreindrait la
lbertd de navigation.'

Or la Confdrence qui s'est tenue & Genve eh 1958 a confirm6, on le sait, le
principe de droit international selon lequel les navires de tous lea Etats
jouissent du droit de passage inoffensif dans les eaux territoriales L/. Les
restrictions, existantes ne visent pas en principe la navigation.ccmmerciale, dont
l libert6 est garantie dans l'int6rat du commerce international et du rappro-
chemerit des peuples, mais s appliquent seulement au passage de navires de guerre
6trangers et h la peche pratiqu6e par des Etats 6trangers. L'exp6rience a montr6
que l'envoi arbitraire de navires de guerre 6trangers dana lea eaux c8ti~res d'un
Etat, loin de favoriser un rap)rochement, cr6e une situation que l'on ne peut
gubre justifier on invoquant le principe de la libertd de ia hautemer. fi en
eat de mbae lorsque des Etats tiers p~chent & leur gr6 dens des eaux c8titres
dtrangbres, ainsl qui'en t6moignent des exemples tr~s r6cents.

On a dit aussi que lea Etats sans littoral devraient souhaitery d'une manibre
g6n6rale, la fixation d'une limite minimum pour Is largeur de la mer territoriale.
A notre avis, cet argument eat d46nu6 de tout fondement. Les Etats en question,
au nombre desquels figure la Rdpublique tchdcoslovaque, tiennent avant tout A Ce
que les Etats voisins dont ils utilisent lea eaux territoriales et lea ports
assurent leur intdgiit6 territoriale et 6conomique eu 6gard A leurs propres
besoins, de manibre & crder des conditions de stabilit6 dans ce domaine. En
effet, les navires de tous les Etats Jouissdnt du droit de passage inoffensif,
la largeur que les Etats riverains entendent dbnner & leurs eaux territoriales
n'est pas une consid6ration d6cisive pour lea Etats sans littoral qui veulent
avoir acc6s h la mer.

Si l'on veut reconnaTtre lea revendications 1gitimes des Etats touchant leur
sdcuritd et la protection de leurs intdrfts 4conomiques, il faut que Is Conf6rence,
lorsqut elle rdglera lea questions de la largeur de la mer territoriale et de la
zone de p~che exclusive, tienne compte des facteurs rdels qui ddterminent A l'heure
actuele l'orientation de la pratique internationale,

Depuis la premibre Confdrence sur le droit de la mer, la pratique des Etats
a encore dvolu6; elle montre de nani~re convaincante que des pays de plus en plus
nombreux en viennent A adopter pour r~gle que chaque Etat, dana le cadre de sea
pouvoirs, fixe la rIgeur de as mer territoriale et de sa zone de pache dans lea
limites de trois A douze milles marin.

Ces derniers temps, des pays de presque toutes lea rdgions du monde ont
promulgu6 des lois fixant dans lea limites pr6citdea Is largeur de leurs eaux
territorieles : Rdpublique populaire de Chine, Arabie Saoudite, Irak, Iran,
Panama. Les Etats ddterminent de ls mlme faon la largeur de leur zone de pOche
exclusive. L'Islande en eat un exemple.

L4 Documents officiels de la Confdrence des Nations Unies sur le droit de la mer
vol. II, annexes, document A/CNF.i3/L.52, article 14.
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Compte tenu de cette pratique at des principes du droit international
existant, la d6i6gation tchdcoslovaque estime que la rbgle concernant la largeur-
des eaux territoriales doit 1tre fdnd6e sur des principes qut refltent pleinement
la situation juridique actuelle, assurent la non-discrimination et correspondent
aux tendances du droit international. De lavis de la d6idgation tchdcoslovaque,
tels sont bien les principes sur lesquels repose la proposition de l'Union
sov1dtique 15/, qui est ainsi conque : "Tout Etat a le droit de fixer la largeur
de ses eaux territoriales dens la limite de douze milles marins. Au bas ott la
largeur de ses eaux territoriales serait inf6rieure h douze milles, il peut
6tablir une zone de p~che au-del& de la limite ext6rieure de ses eaux territoriales,
6tant entendu toutefois qua la largeur totale des eaux territoriales et de la zone
de pache ne d6passera pas douze milles marins."

Ces principes-permettent & tout Etat de fixer lui-mme, par une loi, ia
largeur de sa mar territoriale conform6ment i ses besoins et aux int6r~ts de sa
s4curitd et de son .dveloppenaent 6conomique, ainsi qu'at ses conditionsjhistoriques,
gdographiques et autres. Ils n~excluent aucun Etat de leur champ d~application,
quo ses eaux territoriales aient trois, six, neuf ou douze milles de large. lls
n'empachent non plus aucun Etat de maintenir la largeur de ses eaux territoriales
a trois ou six milles, ou & tout autre chiffre inf6rieur 6 douze milles marina.

Quant aux propositions qui, coae celle des Etats-Unis L6 ou celle du
Canada _7/, restreignent A six milles la limite de la mer territoriale, elles
excluent de leur champ dlapplication un fort pourcentage d'Etats - il y en a
plus de 20 - qui, eu 6gard & la pratique internationale actuelle, ont fix6 &
leurs eaux- territoriales des limites comprises entre neuf' et douze milles.

i ressort de ce qui pr6cbde que la solution-la plus 6quitable, Cella qui
tient compte des int4r~ts de tous les Etats et non pas de ceux d'un certain
sombre d'etats seulement, eat d'adopter des principes qui respectent la largeul
maximum de douze milles, principes inscrita dans la proposition de l'Union
sovi4tique et dans la partie de la proposition du Mexique L8/ qui traite de ia
lmite des eaux territoriales.

La dl6gation tch4coslovaque estime qua les principes pr6citds, qui
permettent de r6soudre la question de ia largeur de la mer territoriale, sont
acceptables aussi pour les Etats sans littoral, auxquels le droit international
garantit le' libre accZs & la mer, y ompris le droit. de passage inoffensif dana
les eaux territoriales des Etats riverains.

i_ Documents officials de la Deuxi~me Conf6rence des Nations .Unies sur le droit

de la mer, annexes, document A/CONF.19/C.1/L.I.

I_6 Ibid., document A/CCI.19/0.1/L.3.

I bid., document A/CF.i9/C.i/L.Ih

18/ Ibid., document A/CONF.19/C.l/L.2.,
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'La d6l6gation tch6coslovaque tient & ce que tous les probl~mes inter-
nationaux, y compris le problhme de la largeur de la mer territoriale, soient
r6solus d'une manire satisfaisante par l'application du principe d'une large
cooperatihn internationale fond6e sur l'6galitd souveraine de tous les Etats,
aux termes de la Charte des Nations Unies. A la pr6sente Confdrence, notre
ddl6gation appuiera toute mesure de nature rapprocher des points de vue sur
la question d6 la largeur de la mar territoriale et des limites des zones de piche.

En mgme temps, la ddl~gation tch6coslovaque se d~clare convaincue que, si
l'on fait preuve de compr6hension mutuelle et si Von respecte les intr~ts
l6gitimes de tous les Etats, des progrs notables seront accomplis vers la
solution de ce probIbme important et que les efforts de la majorit6 des d6l6gations
seront couronnds de succbs.
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Eighth Meeting

Wednesday, 30 Farch 1960, at 10.45 a.m.

11. AIIADO (Brsil) : Pour le Br6sil, pays qui ne se trouve pas au coeur
de la bataille de la p8che, dont les cates, quoique trbs 6tendues - 8 OCO kilo-'
mtres - ne sont pas hant6es par des voisins entreprenants, avides de ses
poissons, pays oQ in pache locale suffit aux besoins de la population du littoral,
cheque sujet de discussion qui nous assemble dens cette Conf6rence ne saurait
revttir le mime caract~re ni provoquer les mamas sentiments qu'il suscite dans
les Etats engag6s dana la ddfense dtintdrkts suprmes, essentiels, de la prdser-
vation desquels ddpendent le subsistance, le bien-Atre, la vie mime de leurs
populations. Cela signifie-t-il qua nous sommes ici en simples spectateurs?
lon pas: lous serions heureux de pouvoir collaborer dens la recherche de
solutions n6cessaires aux grands problmes urgents qui demandent une solution.
le Brsil vient h cette Confdrence dans le name esprit qui inspira sa d6lgation
en 1958. Sorait-ce trop s'avancer que de dire que le Brsil vient h cette
Conf6rence avec une conviction renforcde que la Confdrence rdusira? Lea signes
encourageants-sont-is- visibles, les possibilitis d'entente sont-elles janifestes?
Nous ioulons bien le croire.

Les deux thimes accoupls dans le programme de cotte Conf6rence - examen de
la largeur de la maer territoriale At des limites des zones de p~che - ai-je besoin
de le dire, rappellent lA Conf6rence de La. haye, de 1950. Dens cotte Conf6rence
est n6 ce principe devenu familier de la zone contigus, principe qui a fait d'une
certaine faqon la fortune scientifique de notre regrettd Mattre Gidel, principe
grace auquel les Etata respectueux de la haute mer y pourraent aller tout de mime
pour des motifs douaniers, sanitaires At fiscaux. La ncessit6, encore une fois,
avait fait la loi. Le d4veloppament scientifique, la technique appliqu6e, toute
une srie de facteurs rdsultant de la propulsion 6conomique, les besoins, en
somme, ont crd6 les rodalitds diverses d'aiplication de ce principe que nous
retrouvons exprim4es vingt-huit anndes aprba la Confdrence de La Haye dans les
conventions de 1958 - protection et conservation des. ressources biologiques de
la mer, plateau continental, etc. En tr~s pe de temps - cela semble mime
incroyable aujourd'hui - le droit de i mor a fait des pas gignntesques, ce droit
de la mor qui marchait, d'aprhs les professeurs de droit, trs lentement.

La Commission du droit internationai, dana ses commentaires sur la faAultd
attribu Il'Etat riverain d'exercer des droits souverains sur la haute me i /
signalait ce qui suit & 1'article 68

"La Commission ne juge pas ndcessaire de s'6tendre sur la question de
la nature At du fondement juridique des droits souverains reconnus i 1'Etat
riverain. l no 'serait pas possible 'de ramener h un seul dlment les d6ve-
loppements conaacr6s & cette question. Eh particulier, il est impossible de
chercher exclusivement le fondement des droits souverains de l'Etat riverain

l/ Documents officiels de l'AssembJ4e Agnrale, onzime session, SuppJ6ment
No 9, par. 33, article 63, commentaire, par. 8.
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dans la pratique r6cente, car on ne saurait, en i'occurrence, conf6rer une
valeur juridique 9 une pratique unilatdrale qui repose uniquement sur la
volontd des Etats intdressds. Toutefois, La Coimission estime que cette
pratiqud se justifie par des considrations de droit et de fait."

Aprbs slatre attaeohe principalement aux questions de fait, la Commission
eonclut

"Toutes ces consid6rations 'd'atilit6 g~n6rale suffisent h constituer le
fondement du principe des droits souverains de 1'Etat riverain, tel qu'il
est maintenant formul6 par le Commission. Comme on l'a d6J6 indiqu6, ce
principe, reposant sur des principes g6n6raux correspondent aux besoins
actuels de la communaut6 internationale, nlest, en aucune fagon,- incompatible
avec le principe de la libert6 de la mar."

Voilh le pes gigantesque que le droit international a fait. Je reviendrai
sur ce point fondamental.

C'est en cons,6quence de la reconnaissanc6 de ces principes, dict6s par las
besoins modernes que Von a accord6 h l'Etat riverain une situation juridique
dont il ne pouvait pr6voir la reconnaissance aussi rapide. Sanctionnant leos
travaux pr~liminaires et ceux de la Conf6rence de Rome _ - aujourd'hui en Europe
on oublie les efforts des d6l6gations des Etats-Unis, du Br6sil, de Cuba et

•d"autres encore - lea conventions de 1958 -lui attribuent des facultds et des
droits que, jtose 'le dire, il tait loin de vofr reconnus aussi promptement.
On li donwe premibrement le droit de veiller & ce qua ses natinaux ne se voient
pas priv6s de certaines espbces'de poisone et,on l'autorise hyrendre en haute
mar des mesures de caractbre national o0n -ui accorde tin- int6r~t spdcial sur
toute une partie 'de la haute mer, uniqueme'nb corme 6nsdquence de sa situation
g6ographique, et 6n vue du maintien de La ptod&tivit6Ades poissOns au large de
sea cetes. On lui reconatt le droit de ptendre part,-s ut pied dr6galit4, &
toute organisation de recherche et & tout systme de r6 lementation de -Ia haute
mer, mme si aep nationaux ne pichent pas en haute nir. Plus encore, lEtat
riveraLn peut adopter unilat6ralement, & Lui 'tout seul, des niesureas conservatoires
approprides si lea ndgociatiolh sont lentes'et s'ily a dadger d'insucc~s." On lui
donne, encore, le drcit de demander &,dlautres Etats, habitu6s b pcher en haute
mer dans les eaux frontibres de. ses c8tes, des mesures n6cessaires i la conser-
vation, Et cela m8me si lui ne peche pas dens cette rdgion, ou'dans toute autre
rigion. -

jusquialors. 2'lEtat riverain, en matibre de peche, n'6tait rien de plus qutun
spectateur muet de ce qui se passaii au large de. sea cetes, au-defl de ses eaux
tezrltoriales; La mer et les produits vivants qui l.peuplaient pouvaient ttre
soum.s k une p~che intensive menaqant leaLstdnve des espboas dont il ne retirait
Emicun bdnfice, faute de capacit6 industrielle dt de possibilit6s' techniques
spdcialisdes.

-/ Confdrence technique internationale des Nations Unies sur la conservation
des ressources biologiqdes -&e 'La mar,. tenue - Rome. en, 1955 (A/C .1FIO).
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-Dans l'imposaibilitd de trainer les pas de g~ant qua le droit iiternstional
est en train de faire sous nos yeux, sous l'impulsion des facteurs 6conomiques et
des besoins de notre temps, lea thdokiciens - quelques-uns au moins - peuvent-ils
ignorer la Co fdrence de Rome et le saut que, dans le domaine de la cr6ation
juxrIdique, signifie l'acceptation par des juristes de la situation privil6gi6e
reconnue A l'Etat riverain, position non conf6rde par la coutume, ni par d'autres
sources de droit, et qui lui donne pouvoir dtintervenir dans toute activit6 qui
se manifeste devant ses cttes, dans Is haute mar? I4,me sans exercer des activits
de p~che au large de ses c8tes, l'Etat riverain, par la seule force de sa
situation g6ographique, -jouit, pour la surveillance de sea int6r~ts, d'une
situation tout h fait unique. Voilb pourquoi je me demandais, dans le discours
pranoncd le 4 d6cembre 1956 3/, si, devant des progrbs si rapides, lea procla-
matiois .de certains Etats relatives au pouvoir qu'ils prdtendent assumer en
haute mar, au-aelh des eaux territoriales, ou par l'dlargissement de celles-ci
dana d~s limite. inmenses, voire inconcevables, ces proclamations ne se trouvaient
pas quelque ppu d passes par les nouvelles 6tapes franchies par le droit
international?

- Jusqu'ici, tous les problbmes relatifs h a pche ont 6t6 i'objei de
conventions rdgLonales. J'avais dit devant la Sixi~me Commission V/ que le
probflme de la mar ne pouvait ttre et ne serait rdsolu que d'une faqon rdgionale.
Je voudrais appt~er un pdu ce point de vue sans y insister toutefois.

C',esZ la premikre fois qua lon va emsayer de r6soudre, dans une conf6rence
internationale universelle, le problbme de la p@che. Cette observation a, & non
avis, une importance fondamentale. C'eat la premiere fois que plus de 80 nations
s'assemblent pour rdsoudre ce problme. C'est ra premihre Tois qu'une cont6rence
portant sur un sujet dconomique rassemble toute la conunautd internationale.
C'est un fait qui mdrtte d'gtre soulignd. fl ne s'agit pas de mesurer lea eaux
territoriales b des fins de souverainetd. Ce -tnt nous discutons ici vraiment
sdrieusement, au sein de cette Conf6rence, c'est de la pche, de la capture des
produits vivant dans Is mar. lei, il stagit de commerce, d'affaires, c'est trbs
important et cela, dans un certain sans, ne peut avoir beaucoup de relations avec
la mer territoriale et sa largeur dans le sens traditionnel du XIXme sibele.

La seule rZgle r6ellement existante en matibre de largeur de la me terri-
toriale, c'est quil n'y a pas de rbgle uniforme. C'est ce qu'a dit la
Commission du droit international. Elle a dit encore que le droit international
ne reconnaissait aucuneextension de la mar territoriale au-dei& de'douze mifles
Mais ella n'a jamats dit, et c t est un point sur lequel je dsire insister, parce
qua is confusion est grandae ce sujet, elle n'a jamais dit qua la largeur
pourrait aller-de trois' h douze milles. Natureflament, lea Etats peuvent le
faire s'ils le veulent. Mais Is Commission n'a pas formuld de rbgle 4 cat 6gard.

5 Documents officials de l'Assembl4e g64n6rale, onzibme session, Sixime
Commission, 4896me sance,

4j/ Documents officiels de l'Assembl6e g£ndrale, treizime session, Sixibme
Commission, .593&ine sance.

R/__id., par. 33, article 3, par. I et 2.
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Ce qu'elle a accentu6, ce qu'elle a relev6, crest qulil y avait des Etats qui
reconnaissaient trois milles, d'autres quatre, d'autres six; d'autres douze. fl
slagit ici de faits, d'6vidence. Ia Commission n'a pas feit mention de sept milles
et demi, de huit, de onze, de onze et demi. Pourquoi? Parce qu'aucun Etat na
fixd ces limites A sa mor territoriale. Je suis autoris6 A en parler parce que
is formulo de la Commission a 6t4 pr6sent~e par lo membre brdsilien de la
Commission du droit international. Pendant longtemps, on a par dtune "formula
Amado". Je ne me considdrais pas comme un juriste en ddvoilant un travail de
photographe. Il7 a des Etats qui oat troisomilles, des Etats qui ont quatre
milles, des Etats qui ont six milles et des Etats qui ont dix milles. La
Commission na mentionn4 aucun jugement de valeur. Elle na pas dit : cest bon,
crest mauvais, ce nest rien.

La Commission devait savoir ce qu'il y avait dons le droit positif. Le droit
positif nous montrait certains Etats'adoptant trois milles, certains Etats adoptant
quatre milles, les Etats mditerrandens six milles et les Etats baltiques et "a
Russie douze milles. Ce sont ih des faits que personne ne pourrait nier. Ii '
serait dtune naivet6 absurde de nier. que la Russie n'avait pas te droit d'dtendre
ses eaux territoriales A douze milles du moment qu'elle l'a fait depuis te temps
des tsars on quelle avait le pouvoir de le maintenir. I-.ais nous yerrons cela.
La Commission nta pas fait mention de sept milles et demi, de huit, de onze, de
onze et demi. Pourquoi? Parce qu'aucun Etat na fixd ces limites A sa mar terri-
toriale. Ctest la collaboration des interpr~tes et to facilit6 des g6nralisateurs
conduits par in seule logique qui ont attribu6 A to Commission une dchele mobile
de trois A douze milles, ce qui n'6tait jamais entr6 dons ses intentions. Les
philosophes objectivistes conseillent toujourb la mfiance A l'dgard de l logique,
responsable d'harmonieuses erreurs.

Rien n'em sche, comma je l'ai ddjA dit, que chaque Etat fixe A douze milles
maritimes to limite maximum de sa men territoriale. Ici je dois m'exprimer d'une
faqon tout A fait personnelle : si Von exclut, toutefois, les motifs d'ordre
historique, est-il ndcessaire de le faire? Est-il indispensable, de nos jours,
que i'Etat, pour s'attribuer une plus ample marge de ddfense, augmente la largeur
de ses eaux territoriales? Cet agrandissement n'aura-tiltpas, au contraire, des
inconvdnients d'ordre stratgique, financier et politique, tant par la multipli-
cation des ndcessitds de ddfense quo par l'augmentation parallLle des ddpenses
militaires ou, encore, par la possibilit6 d'incidents et de litiges auxquels ell
peut donner lieu?

Pour le Brdsii, ce sorait - Je ne dis pas un ennui - bien embarrassunt si on
1'obligeait A avoir une Uimite de douze milles pour ses eaux territoriales dtant
donn6 que ses ctes s'dtendent sur huit mille kilomtres. Cela ferait beaucoup
dteat pour le Brdesil, pays qut a le sens de ses responsdbilitds. Ce serait
terrible d'avoir A dtendre sa souverainetd sur un total dteau aussi immense.
Ce serait embarrassant de recevoir ce cadeau de la communaut6 internationale.
Le Brsil, pays prudert, qui a commencd avec des empereurs sages come Don Pedro,
ne serait pas heureux d avoir tellement de responsabilitd A exercer. Comment
l'exercerait-il sur des eaux aussi vastes?
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Iotez bien qu'en soulevant ces questions, la d6l6gation du Brdsil ne prdtend
pas d'avance y r6pondre par l'affirmative : elle voudrait seulement relever
quelques aspects dont un examen plus approfondi pourrait avoir le 6rite d'ouvrir
la voie 6. une revision de positions capable de conduire ft un accord g6n6ral.

Je reviendrai peut-Stre enpassant sur ce sujet-f.

L'aspect prddominant des probltmes que nous devons r6soudre f cette
Confdrence est, je 1'ai ddjt dit, de nature 6conomique.

C'est pour cela que la d6idgation du Brdsil entend que la reconnaissance de
la zone exclusive de p~che puisse atteindre l'objectif de sauvegarder las
int6rets 4conomiques recherchds par certains Etats lorsqu'ils d6fendent la
n6cessit6 d'une augmentation de la largeur des eaux territoriales. Les impo-
sitions de la vie moderne, de i'interd6pendance des Etats, du ddveloppement
technique ont cr66 tne zone interm6diaire, otl Von reconnalt A 1'Etat riverain
certains droits sp6ciaux, dont celui de la p~che.

Et c'est ici quintervient le second point que la Confdrence a 6t6 chargde
d' examiner.

Egalement en ce qui concerne ce sujet, nous sommes oblig6s de constater que
la pratique n'est pas uniforme et que la Conf6rence a pour tache de trouver des
solutions juridiques internationales, dune portde g6nrale, pour des situations
et des antagonismes qui, dars la plupart des cas, revtent un caractbre r6gional
et, pour cela eeme, ont 6t6 traditionnellement rdglement6s par des accords
bilatraux ou multilat6raux.

Clest la premi~re fois, je le rdpte, qu'on va internationaliser In question
de la zone de paehe. C'est un point que nous ne devons pas perdre de vue.

Vous vous rappelez tous les nombreux exemples de rdglementation bilatdrale.
Je ne perdrai pas de temps & les citer.

Ia r6glementation multilatdrale nous fournit des exemples d'accords
r6gionaux concernant des zones maritimes bien ddtermindes : la rdglementation
relative ftla ptche dams la mer du Nord, conclue h La Haye par les Etats riverains,
ft l'exception de la Suede et de la Norvbge : Allemagne, Belgique, Danemark, France,
Angleterre et Pays-Bas g. La r6glementation concernant la mer Baltique, sign6e
entre l'Allemagne, le Danemark, la Ville libre de Dantzig, la Pologne et la
Suede 7/. Cella pour la conservation des p~cheries de l'Atlantique du nord-ouest.

fi Convention internationale pour rdgler la police de la peche dans la mer du
Nord en dehors des eaux territoriales, signde le 6 mai 1882 : voir Martens,
Nouveau recueil g6n6ral de trait6s, 26me s6rie, tome IX, p. 536.

7/ Convention pour r6gler la piche des carrelets at des flets (pleuronectes)
dans la mer Baltique, sign6e 6. Berlin, le 17 dcembre 1929 : voir I"artens,
Nouveau recueil g6n6ral de trait6s, 53me sdrie, tome XXV, p. 795.
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entre le Canada, les Etats-Unis, l'Islande,.l'Angleterre, In France, le Danemark,
la Norv~ge, le Portugal, ltEspagne et l'Italie 8_/. Dans la idditerran6e :
l2Accord de Rome, du 24 septembre 1949, conclu entre la France, l'Angleterre,
nh Grbce, l'Italie, le Liban, la Turquie et la Yougoslavie, accord qut cr6e un
Conseil gdnral des p~ches pour la Mdditerrande 9/. Et, enfin, laccord sur la
peche dans la mer de Behring W, complment au- rglement arbitral de 1895 entre
leas Etats limitrophes (Etats-Unis, Angleterre, Russie et Japon) 21.

Ces exemples nous montrent 1'existence de toute une srie de facteurs lonaux,
parmi lesquels la position gdographique eat un point essentiel. Ces tacteurs
locaux donnent une physionomie particulire b chacune des rdgions maritimes pour
lesquelles nous prdtendons trouver un rdgime juridique unique. Cette diversit6
des conditions s'accentue encore en fonction du degr6 diff6rent de ddveloppement
industriel de chaque pays. Des Etats surddveloppds, armds d immenses flottes de
p~cne appartenant & des grandes compagnies munies de toutes les ressources de la
technique la plus moderne, parcourent le monde, suivant les habitudes At les
ddplacements des espbces. Ces pays pratiquent la p~che dans de telles proportions
qulils mettent en pril la survivance mae des esp~ces. D'autre part, les Etats
qui Wont pas encore pu s'dquiper pour rivaliser avec les premiers souffrent dans;
leur chair meme des effets-de cette activitd intense. Ces Etats sous-ddveloppds,
qui nont pas pu order leurs industries de p~che, ont-ils raison de faire preuve
dtun tel ressentiment envers ins Etats entreprenants, les Etats que les
circonstances ont amends i "dvelopper leurs industries? Est-ce concevable u'un
Etat, dont le premier devoir eat de veiller au bien-2tre de sa population, puisse.
dire aux entreprises, aux capaghies de p~che : ne vous ddp~chez pas de d6velopper
vos entreprisie, vos bftiments; retez la naison. Et cela quand ces compagnies
s'intressent aux besoins de la population, qui exigent qu'elles aillent en mer.
Est-ce concevable qu'un Etat puisse, je ne dis pas- trahir, mais laisser sans,
considdration ses devoiros les plus fondamentaux?

Certains de mes collgues se sont montrds f&chds parce qua d'autres Etats ont
ddvelopp6 leurs industries alors qu'eux nont pu le faire. Ce nlest la faute de
personne. Lorsque len Anglais vont pecher dans la mer d Nord, ils nly vont pan
parce qulils ddsirent -e malheur des Ilandais. Quant les Irlandais tapent dessus,
ce West pas parce qu'ils ne veulent pas que les Anglais aient du poisson, c'est
parce qutils veulent ddfendre les intdrfts de leur population. C'est leur devoir
de ddvelopper la p~che. La faute nest h personne.. fl y a des Etats sous-ddve-
loppds. Jusqu'ici, on est arrivd £ des accords rdgionaux. Maintenant, il faudra
peut-Stre trouver, au problme de la pSche, une solution uniforme. Si cette -
Confdrence rdsout le problnae de la p;che dtune faqon uniforme, le droit inter-
national aura marqu6, depuis le temps qu'il existe, le pas le plus formidable que

W Ia Cdevention a 6t6 signde k Washington le 8 fdvrier 1949 : Nations Unien
Recueil des traitds, vol. 157, P. 157.

9/ Nations Unies , Recueil des traitds, vol. 126, p. 237.

L/ Convention for the Protection and Preservation of Fur Seals and Sea Otters
in the North Pacific Ocean, Washington, 7 July 1911 : American Journal of
International Law, Supplement vol. 5 (1932), P. 267.

Pour le texte de la sentence arbitrale du 15 aoftt 1893, voir Moore, Inter-
national Arbitrations. vol. 1, p. 935: U.S. Treaties (Malloy) 751.



Vlimagination la plus extraordinaire pourrait concevoir. Parce que ce sont des
int6r9ts dnormes qui se heurtent idgitimement. Chaque compagnie, chaque picheur
entreprenant pense qu'il jouit du droit d'aller dans la haute mer. La haute mar
eat atux. Ils ont le droit dry pdcher lea poissons. Naturellement on veut lea
en renvoyer au-defl d'une certaine limite. C'est compr6hensible.

Comment concilier des id6es aussi oppos6es? Comment trouver dana le droit
international les moyens de faire entrer dana ln meme cat6gorie des situations
qui, bien souvent, s'opposent? En tant qua reptdsentant du Br6sil, pays qui
tche de comprendre, je vais r6p6ter que la difficult6 du problme ne r6side pas
dans le fait qua lea nations ne veulent pas le rdsoudre. La v6rit4 c'est qu'elles
ne Vent pas r6solu parce qua, jusqu'ici, elles ne lont pas pu. La question,
comme je viens de le d~montrer, eat difficile. D'autres le d6montreront encore
beaucoup mieux, aprbs moi. La question nest pas la question de in largeur.
Clest une question de "mar". Ii y a plusieurs mers. On veut par example comparer
une mer retir6e sur elle-mame conme la mer du Nord avec une autre mer ayant la
nature et les proportions de l'ocdan Pacifique par example. Laissons de c8t6 lea
aspects juridiques de la navigation. IMais au sujet de la navigation, on peut
dire par example qua la M6diterran6e eat un vrai meeting de navires. n peut
dire que le Pacifique eat un ddsert compar6 h elle. Quand on voyage dens le
Pacifique, cleat trhs rare qua lon voie d'autres bateaux au long des journ~es.
Je me souviens evoir lu au temps de ma jeunesse Alfred de Vigny qui parle de 1&
"mar pacifique" et qui dit "Un navire passa, majestueusement". "Un navire passa."
Lorsqu'on traverse !'Atlantique-Sud, on ne voit rien. Ce n'est que lorsqu'on
approche des ctes de l'Europe que l'on commence ZL voir la flotte du travail
maritime, que les bateaux de pache apparaissent sur les cgtes du Portugal, de
l'Espagne, de l'Italie, de la France. Dans la I6diterraa4e - je ne veux pas
faire lei de litt6rature - un nombre inpressionnant de bateaux vont at viennent.
C'est alors que le porte imaginatif a pu dire : "Attention lea navires, attention.

e1allez pas, en passant, frgler la hanche de Vdnus toujours renaissante dans
l'onde ambre."

Peut-on alors ccmparer ces mers 6troites avec lea immensit4s pacifiques, avec
lea 6tendues atlantiques? On ne peut pas. Ii y a done "des" mers. fl nty a pas
"'" mer. Cela rend la chose plus comprdhensible lorsqu'il s'agit de problames
de pache.

Loin de moi l'idge qu'une solution, sous une forme g6ndrale, ne sera pea
possible. Cleat un lieu comun qua je vais 6noncer, mais notre monde devient tous
les jours plus petit. Sur notre planhts, lee distances nexistent quasiment plus.
fi y a quelques ann6es, pour venir d'Extrgme-Orient h Marseille, il fallait au
mons quarante jours de voyage. Aujourd'hui, ce temps eat infiniment rdduit.
J'6tats assis l'autre jour & ct6 du reprdsentant de la Corde et pour venir de
son pays, par lAlaska ou par le Ple, il faut un peu plus de vingt-oinq heures.
Le Japon, la Chine, sont ht notre porte. Tout problme aujourd'hui eat un problme
international parce qua les nations s'entrelacent dans l'internationalitd carac-
tdristique de notre dpoque, Mais je ne crois pas me tromper en disant qutau point
ott nous en so-aes arrtvds, aprbs lea r6sultats concrets obtenus par la premibre
Confdrence sur de nembreuses questions dtune trhs grande complexit6 et de la plus
haute importance, pr6parant ainsi la voie aux travaux qui nous rdunissent
maintenant, il suffira d'avoir le courage de faire un pas de plus en event.
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Ce pas, on peut i'attendre surtout des Etats dont les th;ses ont dijA en
commun la limite des douze milles maritimes pour la largeur des eaux territoriales
et de la zone de pache A sillonner, et qui repr6sentent certainement un pourcentage
significatif de cette Conf6rence. Car, en rdalitd, qu'est-ce donc qui s6pare les
nations A cette Conf6rence? Presque toutes acceptent la limite de douze milles
pour la peche, & peu d'exceptions pr~s. Ce qui les s6pere, c'est done le concept
de douze milles pour la souverainetd totale de lJEtat. Malgrd toute llinsistance
de certains pays parler de douze milles pour la largeur des eaux territoriales,
je reconnais que je vais me r6pfter un moment, on h6site .croire qu'en fait ils
puissent r6ellement avoir cette intention dans i'esprit.

lessieurs, il est bon de pouvoir aller jusqu'A douze milles, mais ne serait-il
pas mieux de ne pas y aller? Pour qu'un pays sarroge le privil~ge des douze
milles de mer territoriale, il faut qu'il poss~de les moyens politiques et autres
d'6tendre sa souverainet6 effective et r6elleg La proposition sovi6tique 1/ est
la proposition inteiligente. Elle dit "... de trois A douze milles". Les
Etats sont libres dly aller. Personne ne peut le contester, mais ne fixez pas
comme un devoir de i'Etat, conme une chose obligatoire pour i'Etat, la limite de
douze milles. la gdographie a beaucoup dei.force, car c'est elle, toujours, qui
commande, qui dtcide. Serait-il os6 dtimaginer - et lA je parle avec beaucoup
de respect - que si i'Union sovi6tique, au lieu de se trouver sur la Baltique,
6tait situ6e sur la mer du Nord, la largeur de sa mer territoriale ne serait pas
de douze milles? Si l'Union sovi~tique 6tait situ6e sur les rives de la mer du
Nord, les citoyens sovi6tiques r6clameraient-ils douze milles pour les eaux
territoriales? Je ne sais pas si je dis une chose. que je ne devrais pas dire,
je n'aime pas faire des cas particuliers. Mais le citoyen sovidtique voudraitil
perdre neuf milles dans sa rdgion c~tikre ou dans les r6gions adjacentes? Si
l'Angleterre .tait dans la Baltique, elle aurait, A =on avis, douze milles, elle
rdclamerait ces'douze milles. La mer Baltique n'a pas la meme importance 6co-
nomique que ia mer du Nord en mbtibre de poisson, le long des c~tes anglaises,
hollandaises belges et franqaises. C'est cela .qui commande : la gdographie des
int6r~ts. Nous savons tous que le premier devoir de i'Etat en tant que souverain
est de veiller aux intdr~ts de son peuple. Dans la mer du Nord, lt int6rat
pousserait la nation & chercher & ddvelopper is p~che. Peupi6 des esp~ces les
plus prdcieuses, chaque .mille de sed eaux reprdsente teaucoup 4'argent et, autour
d'elle, il y a de nombreuses bouches qui demandent du poisson. les Etats de la
mer du ford ne peuvent pas s'amuser a ne pas.pcher. ils sont obligds de le faire
parce que !es populations le demandent " Je comprends trbs bien que, pour les
Anglais, la perte de quelques mille s de cette mr reprdsente un coup trZs dur.
Je rends hommage aux efforts de conpiliation qu'ils ont faits. Je ne peux pas -

oublier non plus le sacrifice inddniable que la France fait pour se joindre & nous.
C'dtait A mon avis, un exemple de conciliation tout A fait digne de respect.

Nous avons ddjA entendu notre coll~gue des Philippines. I1 ne faut pas
ignorer que ces difficult6s ne sont pas seulement des expressions verbales mais
bien des 4pines qui lac~rent la subsistance mime de la vie de ces populations.
Or on ne saurait nier toutefois, d'autre part, qu'une 6volution dans le sens d'une
formule gdndrale prdjugerait un minimum d'accord sur ce que l'on nomme le droit
historique de sauvegarder lea droits lgitimes des pays qui,- depuis des tenps
immmoriaux, pchent dans des eaux situdes - i'int6rieur des zones de p~che
qui seraieht reconnues conme exclusivement rdservdes aux Etats riverains.

4_J Documents officiels de la Deuxiime Confdrence des Nqtions Unies sur le droit
de la mer, annexes, document A/CONF.19/C./L.i.
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Nous evens entendu bier l'Italie, nous 4couterons tout & i'heure le Portugal
dont les problmes tiennent tellement A coeur au Br6sil. Ici encore, cependgnt,
il ne nous paralt pes impossible qua leas parties int6ressdes parviennent & trouver
un terrain d'entente s elles sont vraiment convafncues qua remettre h plus tard
la solution de ces problbmes ne pourra qu'aggraver les difficultds et finalement
porter prdjudice A tous.

te Brdsil - voilA In raison de l'impartialitd de mon intervention en debors
meme de ma faqon de penser - dent l'industrie de pche n'a pas encore atteint un
d6veloppament qui lui permette d'op6rer A grande dohelle dans les zones voisines
d'autres pays, mais dent les c8tes ne sent pas vrsiment fr6quent~es par des pacheurs
4trangers, n'a pas de problmes de l'ordre de eeux qua j'atmentionnds. Le Brdsil
ddsire manifester toute sa compr6hension des intrgts fort 1gitimes qui se
trouvent en jeu et 1.1 est ddcld A aider A trouver des solutions qui amneront,
par les progrbs du droit, le renforcement d la paix internationale.

Maigr6 toutes les difficultds qu'il serait vain de nier, ce n'est pas avee
scepticisme qua la ddl6gation du Br6stl voit les efforts que cette Conf6rence
doit-entreprendre. Qui aurait dit, aprbs l'69chec de la Conf4rence de La Hoye
de 1930, que la premiere Confdrence du droit de la mar obtiendrait les r6sultats
qu'elle a indubitablement obtenus? Ncmbreux furent, & Genbve il y a deux ans,
les gestes de conciliation et de concessions rdeiproques. Nous avons bon espoir
que ces mgmes gestes se renouvelleront'an cette supreme occasion, car il faut;'
il est impdrieusement n6cessaire, qua cette Conference arrive A des formulas
capables d'harmoniser leas intdrgts en jeu, prdvenant ainsi l'dclosion de nouvelles
revendications qu'un monde en.pleine phase de rdajustement politique et de
r6volution technique ne saurait manquer d'engendrer. Nous pouvons y parvenir si
nous n'oublions pas que i'int~rgt collectif n'est pas seulement l'int6rgt de tous
mais aifssi et surtout 1'int~rit de chacun.

M. GqSIOROUSK- (Polcgne) : Conformgment a ia rdsolution du
10 d6cembre 1958 13/, 1' Assemble g4nrale des Ntions Unies a confid &. I pr6sente
Conf6rence Is t9ache de trouver une rdponse A deux questions concernant notamment
Is largeur de la mer territoriale at les limites des zones de p@che. Cette t9che

,qui, & la rigueur, pourrait &bre remplie per Is r6alisation d'un accord portent
sur deux chiffres seulement peut paraitre assez restreinte h premibre vue. MAs
en r6alit6 il nen est point ainsi. Lm question de 1'6tendue de ia mar territoriale
constitue en r6alit6 le pivot de l'ensemble du problkme du droit de Is mer dens
ia plus large acception de ce terme. Tout en reconnaissant Is grande importance
des quatre conventions qui. Ont 6t6 61abordes en 1958 _' il semble qua leur mice

en application d6pend dans une large mesure du succs dea i pr6sente Conf6rence.
Clest ainsi que l'epplicatiou du r6gime juridique de la haute mer, d'une part,
at du r6gime juridique de Is mer territoriale, de l'autre, se heurterait A de
graves difficult4s A ddfaut de la r6ation d'une ligne de d6marcation entre ces deux
r6glimes.

1/ It6solution 1307 (Xii) de l'Assemble g6nrale.

.L/ Documents officials de In Conf6rence des Nations Unils snr le droit de la mar,
vol. II, annexes, documents A/CONF.13/L.52, A/CO0F.l/L.53, A/COF.I3/L.5
et A/COf.1/L.55.



On ne peut done pas sdtonner dans ces conditions que quoique deux anndes se
soient 6couldes depuis l'1laboration des conventions en question, lea perspectives
de leur mise en application sont peu encourageantes. CcMme le repr6sentant du
Secrtaire g6n6ral des Nations Unies a bien voulu nous en informer dens son discour;
d'ouverture, un seul Etat - et c'est d'ailleurs un Etat ddpourvu de littoral
maritime - a ratifi6 i. Convention sur la mer territoriale et l zone contiguU,
alors qu'un autre Etat a ratifi6 la Convention sur la haute mer et la Convention
sur la pehe et la conservation des ressources biologiques de la mer. Et c'eat
tout. Done des trois conventions que je viens de mentionner chacune a 6t6
ratifige par un seul Etat. Si. lon ajoute qu'en vertu d'une clause finale qui se
trouve dans toutes lea conventions de 1958, leur mise en vigueur eat subordonn4e
& la ratification par vingt-deux Etats, on voit que cette mise en vigueur ent fort
problmatique dans it6tat de choses actul.

Ii semble certain que it6chec de In Conf6rence ne se bornerait pas & rendre
impossible la solution de l'ensemble du problzme du drolt de la mer et & le laisser
ouvert pour plusieurs anndes b. venir. Un tel dehee ne manquerait pas, en outre,
de porter atteinte 6 l' idde mgme de la codification du droit international, et cela
au mcment bi, aprbs de longues et laborieuses annes de travail, la Ccmmissaon du
droit international a d6Jbt achev6 ou est en train dtachever divers projets qui
doivent $tre soums & des conf6rences internationales comme la prochaine conf6rence
de Vienne sur la codification du aroit diplomatique.

Ii eat done indispensable qun nous fassions tout notre possible pour qua cette
conf6rence rdussisse. Un telr6sultat implique la n6cessit6 dt aborder le problkme
dans un large esprit de compr6hension mutunlle, de ne pas h~siter b. se rendre
1 4vidence des faits et des principes objectifs et d'en tirer franchement les
eons6quences qui s' imposent dans un d6sir ardent dtaboutir & un cempromis. Et si
la eonf6rence venait & triompher des difficult6s qui surgissent devant elle, ce qua
nous espdrons fermement, elle erderait une atmosphere favorable, propice au suceis
des prochains entretiens internationaux dont l'importance pour la coop6ration
pacifique des nations ne saurait tre trop'soulignde.

En d4terminant son attitude & i' 6gard du prablme qul eat i' objet de la
prdsente Conf6rene, la d6l6gation polonaise sest particulibrement soucide de
prendre en consid4ration aussi bien lea principes du droit des gens en vigueur que
lea r6alitds de la vie internationale. Or, il eat incontestable qulen ce qui
concerne l'6tendue de In mer territoriale, on applique dans la pratique des Etats,
htct6 de la rbgle des trois milles, aussi une r~gle dite scandinave des
quatre milles, une autre r~gle que-ton pourrait appeler mdditerrandenne des
six milles et enfin une r~gle des douze mines pour n'en citer qua lea principaies,
abstraction faite des cas exceptionnels ot des Etats Particuliers ont fix4 cette
6tendue i 5,9 ou 1O mines. On voit done que toutes ens rigles se trouvent dans
lee limites entre - trois et douze milles. S'il eat vrai - et personne ne saurait
le contester - quan telle a 6 6 rdellement la pratique suivie invariablement par
lee Etats, et si, d'autre part, on prend en consid6ration ie principe bien 6tabli
que c'eat prdcisdment la pratique des Etats qui constitue la source essentielle
du droit international, la consdquen'ce logique qui stimpose avec une n6cessitd
indluctable e~t que ce droit reconnait aur Etats- ia facult6 de fixer la largeur de.
leur mer territ6riale dans lee limites entre trois et douze milles. Voli une



norme de droit international dont 1' existence paratt 6vidente. Ctte norme
n'impose pas aux Etats l'obligation d'appliquer une rigle uniforme, que ce soit
une rbgle des trois, des six ondes douze milles, mais elle se borne leur
reconnaltre le droit de faire un choix dans lea limites 4tablies.

Cette conclusion a une telle force logique qu telle n'est pas facile b 6luder
et, chose curieuse, est parfois impliqu4e meme par ceux qui veulent s'abstenir
de la reconnaltre. Jtai en vue le projet de Is Comission du droit international 1/
qui a servi de base A nos travaux en 1958. 11 est parfaitement exact, comme on
1'a soulign6 de cette tribune plusieurs fois, que la Commission n'a pas voulu
se prononcer au sujet de lexistence ou de l'inexistence d'une rbgle internationale
en ce qui concerne 1' 6tendue de la mer territoriale, ce que d' ailleurs elle a
expressgment dgclar6 dens son commentaire et ce qurelle ne peut certainement pas
nier. Mais malgr6 cette d6claration, elle n'a pas pu 6viter une ilportante
constatation bas6e sur une 6tude extrinement approfondie diu droit de la mer en
dissnt dams le paragraphe 2 de i'article 3 de son projet "que le droit inter-
national me permet pas l1'extension de In mer territoriale au-del. de douze milles".
fl s'ensuit h contrario qua le droit international permet l'extension de la mer
territoriale4 juqu'A douse milles. La Commission a justement soulign4 dans le
paragraphe premier de I article 3 de son projet que la pratique inteinationale
n'est pas uniforme en ce qui concerne la d6limitation de la mer territoriale et
elle en a tir6 cette conclusion, exprimne dans le paragraphe 4 de 1'article ?,
que la largeur de la mer territoriale doit 8tre fix6e par une conf4reice inter-
nationale. En effet, h d4faut d'une rbgle uniforme qui serait obligatoire pour
tous les Etats, seule une conf~rence internationale pourrait la fixer. Iais le
problme pour nous a'est point lA. fl s'agit simplement, en procdant h la
codification du droit international, de formuler le principe qul est dEja
obligatoire comme une norme coutumibre, qua le droit international reconnat aux
Etats .la facultd de fixer librement 1' 4tendue de leur mer territoriale jusqu'A
la limite de douze milles.

31 est int~ressant d'sjouter que !timplication en question se retrouve, bien
que sous une forme plus voilde, m6me dans Is Convention sur Is mar territoriale
et la zone contigu& i6 que nous avons adoptde en 1958. J'al en vue l'article 7
de cette Convention concernant lea baies. Ii y a lieu de rappeler qu'au cours
d'une discussion sur le point de savoir queie devrait 8tre la distance maximum
des points d'entr6e d1'une baie pour que sea eaux puissent tre considrdes commae
des eaux intrieures, Is Premi re Commission et essuite la Conf~rence pl~ni~re
ont adoptd une proposition dont la d4lgation polonaise 6tait l'un des trois
auteurs Lj/, tendant A fixer cette distance A 24 milles, ce qui eat en effet

iL/ Documents officiels de iAssemble& Rdn~rale, onsi~me session. Supplment No 9,
par. 53.

Lt Documents officiels de la Conf:rence des Nations Unies sur le droit de la mar,

vol. II, annexes, document A/CONF.1/L.52.
L/ Ibid., vol. III; l7&me s~ance, par. 9 et 40; vol. II, 19&me s~ance pldnibre,

par. 25-.



stipuld dans le paragraphe 4 de l'article 7. L1 Implication de ce fait est
4vidente, parce que la distance en question a 4t6 calculde ccmme le double de la
largeur de la mer territoriale. Ce fait u'est pas pass inapereu. f a 6td*
constat6 par un 4minent juriste qui est un adversaire r6solu de la r~gle des
douze milles, sir Gerald Fitzmaurice,que nous avons le plaisir de voir parm. nous.
Dans un remarquable article sur les consdquences de la Confdrence de Genve
publi6 dans The International and Comparative Law Quarterly de jaivier 1959 1
sir Gerald a d6clar6 avee une parfaite loyaut6 qui lui fait honneur que la
distance 12 x 2 peut impliquer pour certaines iersonnes la reconnaissance ae la
rhgle des douze milles quant i la d6limitation de la mer tetritoriale.

En parlant de la r~gle des douse mires, on a souvent i'habitude de la comparer
avec la rbgle des trois milles ou la r~gle des six milles pour conclure qu'elle est
trop exag~r6e. ljais il ne faut pas m6connaitre le fait qu t il y a une forte tendance
d'une extension de plus en plus grande des eaux adjacentes sur-J.esquelles l'Etat
riverain prdtend exercer des droits. J'ai employ6 ici intentionnellement une
expression assez g6n6rale parce qu'ils'agit dtun ph6ncm6ne g6ndral. La question
de Is mer territoriale nen est qu'un cas particulier. En ce qui concerne ce cas,
on voit bien que dans l'espace des quelques dizaines dtanndes passes, plusieurs
Etats ont-6largi leur mer territoriale. fl est mgme des Etats qui ont proclamd
leur souverainet6 sur la mer jusqu'A la distance de 200 milles de leur cete ou
bien daventage. On invoque aussi des eas sp6ciaux pour empi6ter sur ls haute mer,
soit & titre de plateau continental, soit h titre de conservation des ressources
biologiques. A in lumfire de cette tendance g4n6rale, la r~gle des douze milles
apparat bien modeste. Au surplus, si elle 6tait nettement proclam6e, efle serait
de nature A freiner ce qui est excessif dens la tendance en question. Cette r~gle
a done les caract6ristiques ndcessaires d'une r~gle de comprcmis qu'elle est
r6ellement A nos yeux.

En rdpondant A l'appel de notre Prdsident, il y a quelque jours, de nous
rft6rer dans cette discussion g6n6rale aux propositions concrbtes dont nous somnes
d6jA saisis, je tiens A constater qua toutes les consid6rations qui viennent d'etre
exposdes militent en faveur de Is proposition 19 prdsentde par l'minent chef
de i d6l6gation sovi6tique, le protesseur Tounkine. En effet,_ cette proposition
se conforme aussi bien au droit des gens en vigueur qu'aux r6alitds de la vie
internationale. D'une part, elle tient compte de la tendance actuelle d&une
extension de la mer territoriale at, d'autre part, elle en dvite les exag6rations.
Sa clartd et son caractre de compromis la recommandent tout particulibrement.
i1 faut aussi souligner le faft qu'elle se base sur le principe fondamental d'une
parfaite 6galit6 des Etats et exclut tout privilge que certains d'entre eux
voudratent s'arroger au d6triment des autres.

18/ Sir Gerald Fitzmaurice, "Some Results of the Geneva Conference on the Law of
the Sea", dans The International and Comparative Lw Quarterly (Vol. 8, p'rt 1),
janvier 1959, p. 73.

19 Documents officiels de la Deuxi~me Conf6rence des Nations Unies sur le droit
de in mer, annexes, document A/COW.19/C.I/L.l.



Ce fait peut 6tre le mieux apprdcid lorsquton le compare avec une autre
proposition 2o/ qui proclame un principe diamdtralement opposd. I2 s'agit notamment
de la proposition qui invoque des pr6tendus droits historiques pour assurer b,
certains Etats seulement le privilge de pratiquer la p9che dans une zone adjacente
.la mer territoriale des autres Etats. Une telle conception soulbve les plus vives
objections. Ddpourvue de toute base juridique, elle cherche 6 discriminer contre
une dnorme majoritd des Etats et surtout les Etats neufs, insuffisalent ddveloppds
qui Wont pas encore pu faire les investissements ncessaires pour pratiquer la
pache dens des rdgions 6loigndes. La conception en question va manifestement
&.l'encontre des efforts ddployds sous les auspices de lOrganisation des Nations
Unies en vue de stassurer une aide A ces Etats et de faciliter leur ddveloppement
6concmdque. 11 serait superflu d'insister davantage sur ce point qu. semble
6vident. Je me bornerai Z. dire que je msassocie pleinement aux arguments critiques
en Is matibre avaners de cette tribune par l'dminent chef de la dldgation
canadienne.

Cot exposd ne serait pas complet s'il passait sous silence lea arguments
invoqu6s par plusieurs d6ldgu6s centre la rAgle des douze mifles. On a indiqud
tout d'abord des difficult6s d1 ordre technique qui ddcouleraient de son application.
C'est ainsi que, dans le cs oti les navires devraient passer A. une distance
d6passant douze milles, la visibilitd serait tellement rdduite qu'ii serait
difficile de voir la cete et lea signaux se trouvant A. sa proximitd, ce qui pourrait
obliger l'Etat riverain 6 changer & grands frais tout le syst~me de sa signa-
lisation. Au surplus, h cette distanc&, il faudrait disposer d'une trs longue
chalne pour pouvoir ancrer, mais celle-ci seralt alors tellement lourde qu'aucun
navire normal ne pourrait l'avoir A. bord. Toutefois, l ne semble pas que ces
difficultda techniques, qui dtaient certainement essentieles au temps de
Christophe Colomb, soient infranehissables . 1' 6poque actuelle. Mgme slil dtait
ndcessaire de changer tous les signaux par l'Etat riverain, laissons-le faire
lorsqulil y est disposd. Ibis le point principal est qut il n'y a aucune ndcessitd
de naviguer au-delb de la mar territoriale.

Et ici nous en arrivons aux arguments principaux qui semblent fort
impressionnants A premire vue, mais qul en rdalitd ne rdsistent pas a un examen
objectif. On a maintes fois rdpdtd de cette tribune que dans le cas dtune
extension de la mer territoriale jusqu'A douze milles plusieurs importantes routes
maritimes se trouveraient dans cette mar et par consdquent il serait n6cessaire
pour les navires d'emprunter d'autres routes, des routes indirectes traversant
la haute mer, ce qut augmenterait le cofit de transport et serait prdjudiciable
pour tout le monde. Une telle extension porterait done atteinte A la libertd
Ide la navigation maritime at en mgme temps entraverait la libertd de la navigation

adrienne, car lea avions me pourraient plus survoler librement les espaces
maritimes qui sont devenua des eaux territoriales.

Cependant, on ne voit pas du tout pourquoi les riavires sersient obligds
d'abandonner leurs anciennes routes et de passer au-del de la mar territoriale.
On sait bien qu'il existe le droit de passage inoffensif qui 6st reconnu par tout
le monde. Relisons notre Convention sur la mer territoriale et la zone contigu'f

g/ Ibid., dccument A/CONF.9/C.l/L.-3
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de 1958. Nous y trouvons, & iarticle 14, le principe nettement proclaM6 que
"les navires de tous les Etats, riverains ou non, de la mer, jouissent du droit
de passage inoffensif dans la mer territoriale". Cet article pr6voit en outre la
possibilit6 pour les navires de sty arr~ter. En ce qui concerne les ddtroits,
la premibre Conf6rence a stiptil6, dans le paragraphe 4 de V article 16 de la
Convention susmentionn6e, en 61argissent sensiblement une disposition analogue
du projet de la Commission du droit international, que le passage inoffensif
des navires 6trangers ne peut gtre.suspendu dens les d6troits qui mettent en
communication non seulement deux parties de la haute mer mais aussi une partie de
la haute mer avec la mer territoriale dtun Etat dtranger.

En ce qui concerne la navigation a6rienne, il faut rappeler llexistence de
l'Organisation de I' aviation civile internationale basde sur la Convention de
Chicago de 1944 21/ dont, si je ne me trompe, 76 Etats font partie. Larticle 5
de cette Convention dispose que les a6ronefs de tout Etat contraectant qui ne sont
pas employ6s & des services agriens internationaux r6guliers ont le droit de
p6n6trer sur le territoire de tout autre Etat contractant ou de le traverser en
transit sans escale et dty faire des esceales non commerbiales sans avoir h obtenir
una autorisation prdalable. Ii est .peine besoin d'ajouter que le droit de
survoler le territoire de l'Etat implique n6eessairement le droit de survoler
sa mer territoriale. Quant aux services r6guliers, itAccord de Chicago relatif
au transit des services a6riens internationaux 22/ stipule dans 1' article premier
que chaque Etat contractant accorde aux autres Etats contractants le droit de
traverser son territoire sans atterrir et le droit d'atterrir pour des raisons
non commerciales * Ie survol de la mer territoriale y est inpliqu6.

Il est permis de conclure dens ees conditions que les arguments invoqu6s contre
la rbgle des douze milles ne semblent pas valables et ne sauraient par cons6quent
contrebalancer ceux qui militent e sa faveur.

M. BARTOS (Yougoslavie) : Monsieur le President, permettez-moi, au non
de la ddl6gation yougoslave, de vous adresser mes f6licitations et de vous exprimer
mon estime, qui vont aussi 6 notre Pr6sident absent et i notre Rapporteur,
mtassociant en ceci aux 6loges et salutations des d6l6gations qui m'ont pr6cgd6.
Sans tenir compte de l'ordre chronologique de ces manifestations, je vous prie,
vous-meme et vos collgues du Bureau, de croire aux sentiments trbs sinc~res et
trbs chalqureux de la d6lgation yougoslave.

Je pense qu'il n'est pas n4cessaire de souligner ici combien il est important,
.pour ltapprofoudissement des bonns relations entre les Etats, darriver h. des
r6sultats positifs et de r6soudre avec succbs les questions inscrites lordre du
jour de cette Confdrence. De l'avis de notre ddldgation, mgme si cette conf6rence
est lide aux prc6dentes, ce serait une erreur impardonnable que cette troisime
Conf6rence diplomatique - je dis la troisibme en comptant dgalament la Confdrence
de La Haye en 1930 - doive se terminer sans une solution qui aurait le caraet~re

21/ Nations Unies, Recueil des Trait6s, vol. 15, p. 296.

22/ aid., vol. 84, p. 390.
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1'une norme Juridique internationale universellement reconnue coime codification du
froit concernant la largeur de la mer territoriale et des zones contigus de peche.
Un tel insucc~s voudrait dire qutil est officiellement reconnu que la r~gle
existante sur la ecmp4tence et lVautorisation des Etats particuliers a resoudre
eux-mames ces questions-dans les limites de la pratique exerce - pratique qni
reprdsente in r6alit6 dens les relations internationales - reste toujours en
vigueur. !.nis ce serait aussi n encouragement pour les Etats que certains
scrupules ont jusqut b present retenus de le faire, dtutiliser b i'avenir cette
possibilit6. Ceux sur lesquels peut retomber la responsabilitd de irinsucc~s
dventuel de notre Conf6rence devraient y r4flchir.

Le problme se pose 6 nous d' 6tablir une norme sur la d6termination de la
largeur de la mer territoriale et des limites de la zone de p~che, vu que,
jusqu'& prdsent, il n'existe aucune norme stricte ccdifi~e sur ce point. Se r6f6rer
une pr~tenaue norme internationale obligatoire sur la largeur de la mer

territoriale de trois milles maritimes est une abstraction dont nous ne tenons pas
h discuter. La pratique d'un grand nombre d'Etats qui consiste h chercher et
offrir une autre solution dgmontre clairement qu'une tefle norme n'existe pas en
tant que coutume juridique g6ndralement reconnue. Pour qu'une coutume juridique
existe il faudrait que se manifeste parmi les membres de la communautd inter-
nationale une conscience quasi-unanime tant de son existence que de son caractre
obligatoire. le tableau de lgislation des Etats particuliers qui a 6t6 mis h
notre disposition par le Secrdtariat des Nations Unies . la conference prdcadente
et qui a 6t6 compl6t4 pour l'usage de cette conf~rence-23/ montre clairement la
rdalit6 qui hie l'eistence d'une telle norme. Cependant, Je me sens oblig6 de
r6pondre h certaines d~l6gations qui pr6tendent distinguer il une tendance r~cente.
Malheureusement pour ces d~lgations, cette diversit6 ne date pas d'hier mais bien
de plusieurs si~cles. Permettez-moi de mentionner & cet 4gard la note bien connue
que le Dpartement d'Etat des Jeunes Etats-Unis d'.Am6rique a adress6e,
en novembre 1793, aux T~gations britannique et franqaise h Washington. Dana cette
note, qui concerne la largeur de la mer territoriale aux fins de neutralitd, il
est explicitement dit, entre autres :

"Il vous est connu que jusqu'Z present des points de rue et des
pr~tentions extr~mement divergents ont t4 expos6s h cet 4gard. La plus
grande distance i laquelle lea Etats ont Jusqu'& pr6sent donnd une approbation
digne d'attention 6tait le point le plus iloign6 de la visibilitd par i'oeil
humain, estimde & vingt milles, tandis que Je crois que la plus petite
distance quia 6t6 revendique par n t importe quel Etat a 6td la portde de tir
du canon, qui est d'habitude d~sign6e par une lieue marine. Des distances
moyennes ont aussi 6t6 recherch6es, parmi lesquelles la distanc& de
trois ieues jouit d t une certaine estime. Le caract~re de nos cStes qui,
dans certaines parts, ne permettent pas le passage de grands navires dans
leur proxiinit6, nous donnerait en v6rit4 le droit, pour les besoins de la
navigation, & une lnimte aussi large que celeo de n'importe quel autre Etat.

25 Documents officiels de la Deuxikme Conf6rence des Nations Unies sur le droit
de ia mer, annexes, document ACON.f1/4.i .
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En r6servant sa d6cision ult6rieure d6finitive, le Prdsident donne aux
officiers sous son autorit6 instruction de consid4rer les instructions
prdc6dentes comme limit6es h une distance d'ine lieue marine ou de
trois milles g6ographiques A partir de la cte." (Cit6 d'apr6s les traitds
yougoslaves utilis6s A la Facultd de droit de Zagreb) 24/.

Permettez-moi d'attirer votre attention sur certaines conclusions que l'on
peut tirer de cette citation

a) On y reconnait explicitement qut au moment de la pr6sentation de cette note
lea normes positives ou la pratique appliquge par certains pays dtaient fonddes sur
la fixation de largeurs diff6rentes pour leurs mars territoriales, et que les
Etats-Unis tenaient compte de ces diff6rences. Du reste, des documents sur la
pratique suivie par le Danemark, la Norv~ge, lt Espagne et la Suede, avant la
prgsentation de cette note, prouvent lexactitude de cette constatation du
Prdsident des Etats-Unis. Mais cette note n'a aucunement mis fin & ces diff6rences,
et pour le prouver il suffit de citer, entre autres, les lois du Mexique, de 1848
(neuf milles), du Portugal, de 1885 (six milles) et de la Russia imp6riale, de 1909
(douze milles). Ces lois d4montrent que la pratique a continu6 A passer outre
h une norme fixe de trois milles. Le falt est done qu'avant 1914, & 1'6poque meme
oiz le droit international classique 6tait valable, la largeur de la mer territoriale
dtait fixge selon des normes diverses. Le problkme ne date done pas d'hier.

b) On y reconnait explicitement que lea Etats-Unis coiasidbrent que c'est
lI'Etat riverain lui-meme qui est autoris6 A ddterminer la largeur de sa mar
territoriale dans n'importe quel but, e mime dans le but de protdger sa
neutralitd en cas de guerre. Cela prouve qua is commuaut internationale, salon
la conception ddfendue dans dette note par le Prdsident des Etats-Unis, qui 6tait
alors Jefferson, reconnaissait la ccmp4tence et le droit des Etats riverains A
proclamer d'eux-mgmes la largeur- de leur mer territoriale, en se basant sur
certaines tendences de pratique internationale; on estimait simplement souhaitable
que lea Etats int6ress6s soient avisds des ddeisions prises.

Quiconque soccupant s4rieusement du droit international et dtudiant la
pratique internationale, 6prouverait des difficult4s 9 d6couvrir dans cette note
du Pr6sident des Etats-Unis une r~gle de principe touchant la conception des
Etats-Unis quant A la largeur de troismilles pour la mer territoriale. Dans cette
m~me note, le Prdsident des Etats-Unis se r6serve le droit de revenir sur la
d6cision concernant la mer territoriale dnonce expressdment dans cette note. C'est
pourquoi lea Etats-Unis ne se sont pas, A l' 6gard des autres Etats, basds sur
cette largeur en tant que rgle ggn6rale. Ltaccord conclu entre les Etats-Unis
et le Mexique en 1848 25/, d'apros lequel les Etats-Unis ont reconnu au Mexique
une mar territoriale large de neuf milles, en est la meilleure preuve possible
du fait que cette conception des Etats-Unis nt tait pis la r~gle g6n6rale.

4/ Pou5 le texte en langue anglaise, voir Christophe& B.V. Meyer, The Extent

of Jurisdiction in Coastal Waters, Leyde, A.W. Sijthoff, 1937, p. 71 et 72.

25/ Martens, Nouveau Recueil G4n6ral de Traitds, tcme XIV, p. 7.
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Permettez-moi de recourir a une autre citation encore pour jeter un coup d'oeil
sur 1'opinion officielle de la Grande-Bretagne. Ca n'est qu'en 6ditant le
Territorial Water Jurisdiction Act de 1878 que la Grande-Bretagne a limitd la
juridiction de sestribunaux & trots milles de ses cotes. Toutefois, en 1895, lors
d'un d6bat 6 la Chambre des lords sur la signification de cette loi de trois milles,
lord Salisbury dgclarait "On a veitll attentvement" - aendant la r6daction dae.
cette lou/- "h ce que les trois milles ne soient pas mentionn6s corme limite
territoriale. La lmite dpend de la portde de tir d'un canon" 261. Or l'histoire
de l'artillerte nous enseigne qu'au moment de la d~claration du noble lord, la
portda dd tir d'un canon 4tait de douze milles.

Ces deux opinions, officiellement exprimes par des fonctionnaires responsables
des.Etats-Unis et de la Grande-Bretagne, ne repr6sentaient pas une rbgle juridique
absolue, car lea Etats inddpendants pouvatent procdder d'une manibre iff6rente,
selon lea besoins de leur s6curit6, dens leas limtes de la norme sacr6e de la portde
du tir d'un canon. ll. va de soi qu'une telle norms nl tatt pas obligatoire, et
qu'elle ne i'est pas non plus pour lea nouveaux Etats et lea nations dmancipdes
qui ont fait leur entr6e sur la sc~ne mondiale en -tant qu'Etats souverains aprbs
la premibre ou la deuxi~me guerre mondiale, pas plus que pour ceux qut sont
parvenus et parviennent h la souveratnet6 sous 1'6gide des Nations Unies. V1 va
de sot dgalement que ces Etats refusent d'accepter com=e obligatoires les lmites
que les puisbances ayant V administration de colonies avaient fix6es h leurs mers
territoriles avant leur Cmancipation. La plupart d'entre eux, se basant justement
sur lea diff6rences existant dens la pratique, demandent ou proclament des largeurs
plus grandes pour leurs mers territoriales. Vn serait injuste, ill6gal et
irrationnel de s'attendre h ce que ces Etats - dont nous saluons l'apparition sur
la scne mondisie - acceptent comme une rbgle juridique pour eux obligatoire une
norms 4ui, mke auparavant, ntavait jamais 6t6 reconnue universellement comme norme
obligatoire, et qui leur avait 6t6 impos6e. II eat indubitable que ces Etats
nouveatu peuvent, dens leurs actes, continuer la pratique g6n6rale. Ne pas leur
accorder ce droit 6quivaudrait faire marche arribre dans 1'histoire. Ce saerait
la n6gation de la 16galit6 de la pratique des Etats qui s'est maintenue durant de
longues enneas, durant des si6cles at de laquelle est n6e la norma du droit inter-
national public - sur laquella e .j marrgte - que toute la largeur de la mer
territoriale entre trois et douze silles est conforma au droit international.

C'est pourquo-' la ddidgation yougoslave considre que la Commission de droit
international des Nations Unies a constat6 avec raison

- Que 2a pratique internationale ntest pas uniforme en ce qui concerne la
dlimitation de la mer territoriale;

- Qua le droit international n'accepte pas l'extension de la mer territorale
au-del dune largeur de douze milles;

26 Voir Christopher B.V. Meyer, op. cit., p. 133.



-.Et que 1" tablissement dhune largeur de la mer territoriale entre trois
at douze milles de la part d'un Etat nrest pas une violation du droit
international 27/.

On poLrait nous faire observer qua nous attribuons A la Commission elle-mme
des allgations qui se trouvent dens le comentaire dae son rapport. Mais je
voudrais dire quasi je n'dtais pas membre de Ia Commission au moment de la
r6daction du Rapport sur le droit maritime, dtant maintenant membre de cette
Commission, je suis tmoin de sa pratique, qui consists & voter sur chaque passage
du rapport, y compris sur le commentaire, de sorte qua le texte du rapport, sl il
n'y a pas de r6serve dens le contexte, reprdsente pour le moins l'opinion de Is
majoritd de Is Commission.

Mais cette conistatation se base principalement sur I rdalit4 dens les
rapports internationaux. Lapratique des Etats et la r6solution de Is Confdrence
de 1930, d'une part, et lea conclusions de Is Cour internationale de Justice
sur la largeur de la mar territoriale, d'autre part, prouvent qua les constatations
de la Commission que nous avons cit6es - ou qua nous lui avons attribudes - sent
1' image fidble de la situation aectuelle dens le demaine du droit international
et des relations internationales.

Animde par cette conception at partant du principe qua is communaut6 inter-
nationale a reconnu la compdtence et le droit 1gal de tout Etat riverain de kixer,
par un acte unilatdral, la largeur de sa mar territoriale entre trois et
douze milles, Ia dldgation yougoslsve a prdsentd b la Confdrence de 1958 ine
proposition formelle, dens ce sens 28/. En outre, cette conception, de i avis de
ls ddlgation yougoslave, correspond aux principes gdndraux sur lesquels est bead
le droit international contemporain. Ces principes sont en premier lieu i' galitd
souveraine des Etats, la reconnaissance du droit qu'a chaque Etat dd prendre sea
ddcisions, sur un pied d'4galitd.et en tenant compte de sea besoins politiques,
dconomiques et .gographiques, at enfin la capacit6 de chacun de faire ou de ne pas
faire usage de cette autorisation dans une mesure plus ou moins large. Maisen
usant de cette autorisation, les Etats aae doivent pas ndgliger leurs devoirs et
leur responsabilitd pour l~ex4cution des obligations dtun Etat riverain dens la
zone-de trois milles qui repr4sentepour-nous, le minimum de ia mar territoriale.

Vu J1dtat des choses et vu le d4veloppement historique qua J'ai exposd, me
ddlgation cbnsid~re qu'& notre 4poque de projectiles balistiques intercontinentaux,
de navires & propulsion atomique at de ddcouvertes scientifiques telles qua le
"Sputnik" at autrCs engins modernes pour trajets adriens et supra-adriens, on ne
peut nier 11 importance de la lrgeur de la mar territoriale en tant qua faisant
•partie des mesures de sdcuritd des Etats riverains. Et ces mesures idgitimes de
ddfense ne sont pas contraires & la conception moderne du drdit international, bien
qua nous soyons convaincus qua le droit imternational est fond4 sur la sauvegarde
de la palx et la prohibition d6 la guerre.

2/ bocuments officials de lAssemblde gdnrale,- onzi~me session, Suppl4ment No 9,
par. 33, article 3 et eommentaire.

_/ bociuments officials de la Confdrencee des Nations Unies sur le droit de l mar,
.vol. IMI, annexes, document A/CO0F.1l/C.l/L.135.
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En observant vos recommendations, Monsieur le Prdsident, qua les d64gations
tiennent compte dans leurs exposds des propositions d6jh soumises et des thses
qu'elles contiennent, la ddl6gation yougoslave dolt souligner quele ne partage
pas 1'opinion des dildgations qui sefforcent de prouver que la.largeur de Is mar
territoriale met en danger la libertd de la navigation des navires battant
pavillons dtrangers. Ma ddi1gation considZre que les navires dtrangers, pour ce
qut est des mesures de sdcurit6 de la navigation et de protection de la sdcurit6
des Etats, me circulent pas plus facilement sur la mar territoriale des Etats qui
prdconisent un& largeur de trois milles que sur la mar territoriale des Etats qui
ont fixd cette largeur 6 quatre, six, neuf on mame & douze milles nautiques.
Ceci eat clairement ddmontrd par la conception actuelle et la coutume juridique
effective du passage inoffensif des navires de commerce & travers les eaux
terrioriales. On en trouve 6galement la preuve dens les dispositions insdres
dans la Convention sur la mer territoriale 29, adoptde lans cette salle en 1958.
Nous consid6rons la r~gle juridique du droit international sur le passage
inoffensif des navires de commerce par lea eaux territoriales comme une des normes
fondamentales - qui sera observde de toutes fagons, que la Convention de 1958
entre en vigueur ou qu'elle demeure simplement un tdmoignage de codification, car
c'est une norme fondamentale de droit international positif.

fl eat bien conau qua si les navires de commerce ont des difficults en
traversant des eau* territoriales 6trangbres, ces difficultgs proviennent de
l1application de reglements et de contr~les douaniers, fiscaux, sanitaires ou
relatifs h 1'immigration en mer territoriale et mame dans la zone contigu6, plutSt
qua de l'application par l'Etat riverain de rbglea de juridiction souveraine & bord
dans lea eaux territoriales, ou de mesures contre le navire, le cargo ou lea
passagers. Par consdgquent, ma di14gation eat convaincue que la largeur de la mar
territoriale eat sans influence essentielle sur le trafic des navires de commerce
qui, en traversant une mer territoriale 6trang~re, n'ont d'autres intentions qua &e
faire un usage loyal de leur droit de passage inoffensif.

Nous ajoutons qu'lil ne faut pas perdre non plus de vue le felt qua les navires
de commerce naviguent gdndralement en suivant des routes internationales ou des
voles habituelles. Et il est d~s lors sans importance que ces voles traversent
le premier ou le douzi~me mille de la mar territoriale.. Mais mAme slil ne s'agit
pas d'une vole habituelle, le passage inoffensif n'est pas interdit dans les eas
oh le navire, pour raccourcir sa route, choisit d'emprunter, pour naviguer h
travers la mar territoriale, une autre route quin' est pas fermde pour des raisons
de sdcuritd intdressant l'Etat ou la navigation.

Ma ddldgation pense aussi qu'on insiste trop sur l2argument qut une mar
territoriale plus large imposerait 6 l'Etat riverain de lourds frais qui ne sont
pas indispensables. Noua considdrons qu'un Etat riverain nest pas un mineur
sous tutelle, inconscient de sea obligations en ce qui concerne la protection
de la scuritd de la navigation dans sa mar territoriale. La d6lgation yougoslave
reppelle d'aileurs qu'elle a sonis, b la premibre Confdrence, une proposition 30/

_/" Ibid., vol. 11, annexes, document A/COK.J /L.5.

'Documents officieli de is Conf4rence des Nations Unies sur le drolt de la mar,
vol. III, Premibre Commission, 5&me sdance, par. 7,. et document
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qul visait & prdciser dans ia premiere Convention de Le Haye les obligations de
lVEtat riverain dans la mer territorialej mais que cette proposition s'est heurtde
A la ddsapprobation des grandes puissances maritimes. Lea Etats jaugeront
eux-mgmes le rapport entre les frais entratnds et les ndcessitds politiques et
6conomiques intdressant la largeur de leur mer territoriale. Puis, une fois
l'estimation faite, et compte tenu de leurs possibilitds financihres et techniques
pour assumer ces charges - coime ls Vont fait jusqu'A prdsent - ils ddtermineront
Is largeur de leur mer territoriale jusqu'A douze milles.

Certains nous ont d'ailleurs, dans le me^me genre d'observations, assurd aussi
que la largeur de la mer territoriale aurait une influence ddfavorable sur la
libert6 de survol des adronefs civils. Je pense que la question de survol a 6t6
rdglde par ia Convention de Chicago de 1944 sur le trafic a6rien civil 31/ et que
la libert6 de la navigation adrienne y a dtd suffisamment garantie, en sorte qu'une
telle distance, qut elle soit de six ou de douze milles, aus pratiquement aucune
importance pour les adronefs modernes. En pratique, cette question ne se pose pour
ainsi dire pas, car tous les Etats ont soit arhdr 'ICAO soit rdg2A ladite
question par des accords bilatdraux de navigation adrienne. Entre 1944 et 1958,
plus de 1 300 adcords ont 6td enregistrds auprhs de IICAO.

Mais il reste une objection qu'on ne prdsente quA contre-coeur ou qu'on ne
prdsente pas du tout. Clest l'objection concernant la libert6 de navigation des
navires et des adronefs de guerre - ou, pour mieux dire, de leur prdsence inutile
en temps de paix. Nows estimons que la prdsence de forces armdes prs des cetes
6trangbres doit 9tre rdduite au minimum pour protdger les populations riveraines
de toute crainte d'une possibilit4 de pression, augmentde par la menace d'employer
des forces armdes. Aucun des Etats lids par la Charte des Nations Unies, quelle
que soit sa marine de guerre, ne devrait prdtendre & une telle possibilitd.

I1 ressort de tout ce que nous avons expos que Is d6ldgation yougoslave
est convaincue que la Confdrence pourrait aboijtir au plus grand succbs en
proclamant une rbgle gdndrale de droit international, qui rdaffixmerait le droit
de chaque Etat de ddterminer la largeur de sa mer territoriale dans les limites
de trois Ao douze milles.

Nous sommes convaincus que dans ce cas "un grand nombre d'Etats n'utiliseraient
pas le maximum de leur autorisation et qu'ils maintiendraient la largeur actuelle
de leur mer territoriale ou qu'ils la fixeraient en deqA de douze milles. Cest
pourquoi, dans ce cas aussi, nous devons tenir compte de la rbgle de 1' galitd
des Etats souverains mais cette Lois dans le domaine dconomique, cest-&-dire
en ce qui concerne lVexploitation des ressources biologiques de la mer territorials.
Par consdquent, ma dldgation pense qu'il est ndcessaire de dlinmiter is largeur de
la zone dans laquelle les nationaux de V Etat riverain auraient le dreit exclusif
de peche et qu'il eat indispensable, pour dviter tout diLffrend futur A ce sujet,
de fixer dans Ii instrument qua rddigera cette Confdrence une largeur maximale
uniforme pour cette zone, inddpendamment de la largeur. qui sera fixde pour la mer
territoriale. Aprbs avoir 4tudid les opinions des divers Etats sur cette question,

31 Nations Unies, Recueil des Trait4s, vol. 84, p. 390.
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nous sonmos arrives k la conclusion que la majorit6 des pays consid~rent qutil
est essentiel de ddlimiter une zone de droits de p~ehe exclusifs. Nous penaons
que cette zone devrait itre de douze milles A partir de is ligne de base de Is mer
territoriale et qu'il est d&un int6rat vital pour le plus grand nmbre d'Etats,
surtout pour lea Etats dconomiquement sous-d6velopp6s, que catte zone de pachc
soit proclam~e solennellement dans lea limites qua nous venons de citer.

lei non plus nous ne devons pas fermer lea yeux devant les faits concernant
1'dtat existent et le ddveloppement des flottes de pache. les Etats sous-d6velopp6s
ont des navires de peche & petit tonnage, le plus souvent sans moteurs ou munis
de moteurs dt un nombre rgduit de CV et ne poss6dant pas dT 6quipement moderns pour
la conservation de la prise. Des bateaux de peche de ce genre n'ont pas lea
possibilits techniques leur permettant de s t6loigner & de grandes distances des
cbtes. Et pour lea p6cheurs de ces bateaux, la libert6 de Is p~che sur lea inmenses
espaces de Is, haute mar est sans valeur pratique. Alors qu'au contraire lea Etats
qui ont une industrie trbs d6veloppde peuvent maintenir et augmenter leur capacit6
en se livrant & ia p~che hauturibre et nt ont aucun besoin d'entrer dens lea eaUx
territoriales des autres Etats ni de faire pression, en faveur de leurs pecheurs
propres, sur les Etats dont In majorit6 des habitants ou i1dconcmie presque
entiZre - commae c'est le cas pour l'Islande - d6pendent de la pSche dans les eaux
c6ti~res. Il leur rests en effet toujours la possibilit6 d'atteindre rapidement
d'autres parties de la haute mar pour y pcher, en utilisant les facilits dont
ils disposent pour is conservation de la prise et pour son transport dens leurs
bases.

Nous scmmes persuadds que l'utilisation de cette possibilit6 de prises
en haute mar sera encore facilit6C par la troisime Convention de 1958 32/ qui
suffira, si elle est bien eppliqu6e, pour qua lea richesses biologiques de l
haute mar soient protdg6es contre Is destruction, ce qui rendra possible
laccroissement des fonds riches en poissons de la haute mer et de ce fait offrims
une compensation .ceux qui, jusqu'& prdsent, se livraient h la p~che dens les
eaux cStibres des autres Etats.

Nous soimes heureux de constater que toutes les propositions jusqu'ici
ddpos6es k cette Conf6rence admettent coame Justifi6 l'intrSt conomique qua
reprdsente pour les Etats riverains lexploitation des ressources biologiques
de la mer dens une zone de douze milles b partir de la ligne de base de la mar
territoriale. Nous rdp6tons que toutes les propositions contiennent en principe
cette admission. fl est done inutile de d6fendre en principe cette solution qui,
si efle est notre conception, est aussi l conception commune.

Toutefois, bien que ce droit soit en principe reconnu partout aux nationaux
de l'Etat riverain, ainsi qua le droit des Etats de proelemer une r~serve
nationale de p~cheries dans cette zone, il nous semble qu'une certaine confusion
rgne chez qaelques-unes des d6l6gations, et mkme dens certaines propositions,

32/ Documents officials de la Confdrence des Nations Unies sur le droit de in mer,
vol. 1I, annexes, document A/CONF.15/L.54.
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qui est en somme une confusion de deux concepts : du concept de la.conservation
des poissons et du concept de ltexploitation de ces richesses. Nous allons
essayer de d~montrer dens cet expos6 combien cette confusion de concepts eat
injustifi4e.

Ccci nWest pas seulement une question th6oriquemais aussi d'une grande valeur
prqtique s il faut tenir corapte de certaines opinions sur le droit de pSche
historique et pr6f6rentiel cans des eaux c~tibres. Le repr~sentant des Etats-Unis
a ddclar6 ici, iors du dMbet gdn6ral du 24 mars, que la d6l6gation des Etats-Lnis,
aprbs consultations avec d'autres d6lgations, avait largement am6lior6 sa
proposition 3j en comparaison avec la proposition soumise par elle A la
conf6rance pr6c6dente /. Cependant, la d4ldgation des Etats-Unis avait, .
la conf6rence pr6c6dente, appuy6 d' abord la proposition du Canada 3_/ sur le droit
de pache exclusif des nationaux de l'Etat riverain jusqu'& une distance de
douze~ miles marins A partir de la ligne de base de la mer territorialej pour
ensuite soumettre efle-mme une proposition dens le m~me seas %', ce qui nous
avait donn6 ltespoir qu'un accord 6tait peut-4tre en vue; mais quelujes Urs plus
tard, malheureusement,- tout en retenant sa position de principe, elle a revis6
a proposition en ins6rant la clause concernant lea pr6tendus droits des pacheurs
des Etats dtrangers, qui avaient pratiqu6 la piche dens cette zone 37/. Ceci a
effaibli itimportance de Ia proposition initiale en 1'61oignant non seulement de
la proposition canadienne, mais aussi de la possibilit4 den terminer avec lea
relations injustes au d6triment des int6rgts des Etats ctiers. Nous sommes
profonddmeat convaincus qu'on n'arrivera 2 aucun compromis sur Is base d'une telle
proyosition et nous avons 6t6 ddqus de voir que la d6l6gation des Etats-Unis eat
arriv6e A cette Confdrence avec La mme conception (voir document A/COIF.19/C .I/L.3).
La d6lgation des Etats-Unis cbnsidbre qu'elle a am6liord sa proposition pr6c6dente
en prdvoyant A 1' article 3 que lea fiavires, de pache devront se limiter A pcher
dens le zone en question lee mSmes espbces et en moyenne la M~eme quantit6 de
poisson qu'auparavant. Un statu quo serait done maintenu. Une augmentation
dventuelle des fonds appartiendrait A l'Etat riverain. Cependant, cet Etat serait
aussi seul ,A supporter le risque dtun amoindrissement de ces m~mes fonds, desquels
les pgcheurs dtraigers continueraient A tirer les mames quantit6s, spns tenir
comptA doune diminution 6ventuelle des fondas. En laissant de c~t6 pour le moment
notre conviction quant A 1'injustice d'un tel statu quo, permettez-moi d'exprimer
notre doute en ce qui concerne la rdalisation pratique d'une telle limitation.
Elle ne pourrait 9tre efficace ue si un contr8le strict des esphces et des
quantlt6s des prises pouvait itre exerc6, Nos experts et notre expdrience nous
prouvent qu'un tel contr6le est pour ainsi dire irralisable et en outre tr~s
coateux pour lEtat qui devrait l1exercer. La devise professionnelle des bateaux
di p~cbe eat avant tout de ne jamais rester ddsoeuvr6s. A partir du moment du

3/ Doduments officiels de la Deuxiame Conf4rence. des Nations Unies sur le droit
de la mer, annexes, document A/CONF.19/C./L.3.

,__/ Documents officiels de la Confdrence des Nations Unies sur Le droit dae la mer,
.vol. II, annexes, document A/COF.13/L.29.

35/ lbid., vol. III, annexes, docment A/CORF.13/C./L.7/Rev.L.

.6- Ibid.,-document A/CONF.15/C.L/L.IJ.
3V *Ibid., 4ocument A/CON..13/C.l/L.159.
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d6pert de leur port de base on dt un autre port, ces navires ne cessent de pecher,
ce qutils continuent de faire en heute mar, puis 6v.entuellement dpns les erux
territoriales et mgme d-ns Is mer int6rieure de itEtst dns les ports duquel ou
devent lea agents duquel ils se pr~sentent pour ledit contr8le. Nous ne
conneissons pes de m6thode biologique pour 6tsblir i'origine du poisson Sinsi
introduit u port. Cczment sperer lea espbces et la quantit6 de in prise en
baute mer des espbces et de It qupntit4 de I- prise dens Is zone de droit de
t8che exclusif? Fpudr-it-il ddsigner des contraleurs perm-nents? .14-is mene Plors,
consent contraler le conrenu de is prise, not-nent lorsque i. pache est exerc~e
en msse? Ii ne f,-ut pes oublier qua i proposition r-m6ricr.ine, en m-intennt le
droit de p&che d'un Putre Etet dens Is zone de droit de peche exclusif de i'Et-t
riverpin, cr4ernit entre cet Etet et ltEtpt p~cheur une espbce de condominium d-.ns
In zone de droit de p~che exclusif. Elle riduit'dns cette zone les droits mmes
de l'Etnt riverain qui ont 6t6 reconnus prr is troisime Convention de Genbve
de 1958, paragrephe 3, article 7. Dl'aprs cette disposition, l Convention sur
la peche et is protection-des ressources biologiques de I. heute mar reconneit
A l'Etet riversin le droit de rdglementation ux fins de conservation de ses
ressources biologiques, et lea ejutres Etnts int6ressds, en se livrent A I- piehe
hauturi~re, doivent respecter les d6cisions de lEtst riverain jusqu'eu moment oxt,
ean 0s de diff6rend, i'arbitrsge epporters une d6cision. Tandis que in nouvelle
proposition am6ricaine, en cas d'opposition aux ddcisions de l'Etet riverAin dens
la zone 4e peche, pr6voit une proc6dure diaamtrnlement contraire pour trencher
les diffdrends. Le proposition am6riepine autorise les ncvires 6trpngers & ne

pes respecter dpns ce cas les rbglements de l'Etat riverain at, en attendent
qu'une d~cision soit prise, 4 continuer de se livrer A le pche, dens lea conditions
auxquelles pr4tendent les Etats dont ils erborent les pavilions.. Et cette dcision
doit 6tre prise par un organisme judiciaire internationpl, bien qu'il s'agisse
d&une zone dens isquelle i'Etat riverein a lea mkmes droits souversinsen ce qui
concerne is peche, que dans sa mar territori-le, qui est, d'aprs les principes
internetionlement reconnus, identifige au territoire terrestre. Cela. quiv-ut
& dire qua i'Etnt 6tranger exerce des droits souversins dens des eeux sous le
contrale d'un siitre Etat, et qu'une gciision de l'Etct riverein a une force
juridique inf6rieure & In seule pr6tention - politique ou dconcmique - de- l'Btot
peheur. Wous admettons, si is conception em6ricnine qua nous ne pnrt'geons pns
est edoptde, que l'Etat pbcheur puisse avoir le droit de provoquer un litige,
rnis il nous semble absurdae que l'Etst 6tr.nger ait Is permission d'exercer s
propre volontd jusqu'A in prise d'une d4cision arbitrele, ce qul tous semble
surtout Stre en contrrdiction dens lea Putorisrtions eccordges aux Etqts dtringers
dens leur zone catibre et dns Is zone adjsacente. Un pavillon dtrenger aurfit,
d'aprs cette conception, des droits plus Ierges dens i- zone de pche qua d-na
leas esix adjacentes de i heute mar, en dehors de cette zone. En outre, le droit
d'exploitption dc I prt de l'Btet river.in ddpasse ici les droits de rdglemen-
tation et de conservation.

Que ddsire-t-on en somme obtentr per I prdtention h une existence parellle
de droits de certeins pacheurs dtrengers et des droits des picheurs ntioneox d-ns
1a zone de p~cbe qui est tout de msime appelde en principe exclusive? Nous ne
faisons pas ici de distinction entre i p9che. pratique depuis des temps imftoricx
et la p8cbe pretique eu cours des cinq snudes imm6dietement ent6rieures au
ler janvier 1958. Dens les deux eps, I diigetion emricaine, -insi que certaines



autres ddl6gations, demandent que l'on tienne compte des intgrets des Etats ayant
pratiqu6 la'p~che dens cette zone. 11 stagit ici de droits pr6tendument
historiques. En fai,, il stagit dluhe tentative de perp6tuer is thgorie de droits
acquis. Cependant, si nous examinons les circonstances dans lesquelles ces
droits sont apparus et les raisons pour lesquelles ltEtat riverain, peut-atre mme
librement, a accept6 l'exercice de droits de p~che pareils, nous serons oblig6s
de consteter quae dens la pluart des eas il slagit de vestiges du colonialisme
ou d'agissements de ia part de puissances politiques plus forties, ou mgme d'une
exploitation abusive de is situation des Etats sous-ddveloppds qui, au moment oix
ils ont reconnu on toldrd cos p~ches, dtaient incapabls de " livrer eux-mgmes
& Is peche dans ces eaux, bien que le produit de cette p~che fat indispensable,
ndcessaire et utile pour leur 6conomie. Est-il conforme & llesprit de la Charte
des Nations Unies dp conserver ces vestiges du colonialisme, de priver les Etats
de lets ressources de richesse nationale uniquement paree qu'ils avai-ent dor6
ou toldr6 des concessions ou usurpations de la part d'autres Etats plus forts,
oix parce que du point de vue dconomique ils n'6taient pas capables d'organiser la
peche dans lours eaux? On pr6tend que ceci est indispensable pour rdduire'le
plus possible la perte du poisson-en tant qutalimentation de lhomme. Diets si nous
suivons les lignes des tendances gdnrales des Nations Unies relatives A
l'assistance aux nations sous-d6velopp6es, nous trouvons lit, justement, un domine
o4 ±l serait facile d1obtenir des succ~s. 'expdrience a prouv6 quton pout en
peu de temps et avec des moyens modestes - cortains,pays r4cemment dmencipds en
offrent plusieurs exemples - rendre las Etats riverains capables dtexploiter b
fond leurs eaux cotilres.

Le repr6sentsnt de Cuba, qui a parl6 event le ddpt de la proposition
amdricaine, lors du d6bat g6ndral devant cett Comision du 22 mars, a dmzis
ltopinion que la question des nationeux de l' tat riverain dens la zone au-delA
des six milles devrait dtre r6solue en accordant un droit pr6f6rentiel de peche,
tout en reconnaissant pleinement las droits pr6tendument historiques des p~cheurs
d'autres Etats. Il est vrai qutil reconnaft me^me is possibilit4 d'exclure les
.pacheurs 6trangers quand cette exclusion est indispensable come mesure de
conservation des ressources biologiques. Mais il ne nous semb le pas que ce soit
une concession A l'Etat riverain, puisqu'til.possbde d63A ce droit en haute mar
adjdcente & ses eaux (article T de is Convention sur l pdche et la conservation
des ressources biologiques de la haute mer).

Le reprdsentant de Cuba, dont nous estimons hautement ltdrudition et la
science, reconnait en plus aux p~cheurs 6trangers un droit de peche prioritaire,
loksque los pecheurs de VEtat riverain ne se livrent pas A is p che dens une
mesure suffisante. Cette thbse nous semble trbs ose et ne nous parsit pas
conforme aux conditions existentes ni aux relations entre lee Stats. Si un tel
point de vue venait A etre adopt6, cola signifierait is condemnation des Etats
sous-d6velopp6s A une 6ternelle inf6riortt6 6conomique, 6tant donn6 quo, dans des
circonstances pareilles, ils ne pourraient jasmas se mesurer en mati~re de pache
avec les flottes de pache des Etats 6conomiquement trbs ddveloppds. Nous
soulignons qu'une telle conception eat contraire non seulement aux buts de is
Cherte der Nations Unies et au principe de ldgal-t6 souveraine des Etats, meas
aussi b a politique pratiqude par lee Nations Unies et A toutes les mesures
prises jusqu'A prdsent pour rendre les pays sousdveloppds inddpendants du point



de vue tant pplitique qu'6conomique. I1 est dtrange que cet argument soit expos6
en ce qui concerne l question de lexploitation des ressources biologiques de
la mer dens la zone de p~che, alors que la Quatrifme Commission de la pr6c~dente
Conf6rence de Gen6ve - permettez-moi de vous le rappeler - a rejet6 & une
majorit6 dnorme la proposition de certaines d6gations tendant 6tablir une
procdure pour attribuer h d'autres Etats l'exploitation des ressources biologiques
du plateau continental, lorsque l'Etat riverain est incapable de les exploiter
lui-meme. On a remarqu6 alors & juste titre que l'6tablissement de telles
obligations n'aboutirait qu'& des discordes et & des disputes, et nous pensons
4ue ces discordes et ces diff6rends seraient encore plus nombreux et plus aigus
si une telle institution slappliquait aux p~cheries dens la zone de piche.,
d'autant plus que l'Etat riverain a toujours la possibilitd de permettre cette
exploitation & dautres Etats par des accords bilat~raux libres.

Ma d6l4gation s'61ve contre la th~se des droits prdtendument historiques
et l'dtablissement de droits prdf~rentiels qui devraient remplacer le droit de
p che exclusif des p~cheurs de l'Etat riverain. Les pr6tendants aux. "droits
historiques" assurent que ces droits ont 6t6 reconnus depuis toujours, tandis
que lea Etats qui souffrent de l pr6sence de p~cheurs dtrangers dens leurs eaux,
sans qu'il soit tenu compte des motifs et des raisons, ont constanment, en droit
et en politique, ni6 le bien-fond6 d'une telle p9che. Reconnaitre l'existence
et la protection de droits pr6tendument historiques aux p~cheurs 6trangers et
rdduire les droits exclusifs des picheurs nationaux & des droits prdf6rentiels
en pr6sentant cele come une institution internationale, 4quivaut, & notre avis
& la cr6ation d'une source permanente de disputes, de malentendus, de litiges
et mgme de conflits entre lee -tats. Une telle institution nous semble contraire
aux efforts faits pour approfondir lea relations amicales entre les Etats,
et c'est pourquoi il est de notre devoir d'dloigner tout ce qui peut nuire aux
bonnes relations sur mer entre les Etats.. Nous consid6rons qu'au contraire il
faut liquider ces tristes vestiges historiques et contribuer a la cr6ation d'une
situation saine dens les relations internationales, en utilisant l'atmosphbre
internationale favorable actuelle, et montrer ainsi que nous sommeis & la hauteur
de nos devoirs & l'heure ofi toutes lee nations pacifiques du monde contribuent
par leurs efforts & faire disparaitre la m6fiance entre lee nations, b dliminer
lea causes de cettemfiance et a cr6er des circonstances favorables 4 la
coexistence internationale pacifique et active - une coexistence qui pourrait,
dans notre domaine, se manifester par l'6tablissement d'une r~gle capable
d'61iminer tous lea diff6rends pouvant 6tre provoqu6s par l'exercice de la pche
dans lee eaux c6tibres des Etats. De ce fait meme, lee relations pacifiques
et la pratique de coexistence n'excluent pas, mais au contraire encouragent
la conclusion de nouveaux accords bilat6raux ou r6gionaux conclus librement et
sur un pied d'tga3it6 en cette matibre.
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Apres avoir expos ses opinions, ma d6lgation ddsire soullgner quelle votera
.ontre toutes lea propositions qui, en quelque manibre que ce soit, tendraieit k
ier ou & conditionner l'exercice des drojts exclusifs de p~che des nationaux

des Etats catiers dans la largeur de douze m:iles de distance A partir de la ligne
de base de is mer territoriale. Dtautre part, ma d6igation est prate h coflaborer
avec toutes les autres d6l6gations aux fins de trouver une solution acceptable
qui aurait pour caract6ristique de d6fendre les valeurs r6alistes et durables.
Naus promettons de faire tous lea efforts ndcessaires et nous somnes convaincus
qua les autres d6l6gations voudront 6galement faire tous leurs efforts pour que
le travail de cette Confdrence soit guid6 par un esprit de comprdhension mutuelle,
de confiance et d'estinme r6ciproque.
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Ninth Meeting

Wednesday, 30 March 1960, at 5.20 p.m.

Mr. NCGUEIRA (Portugal): First of all, Mr. Chairman, I would like to
be allowed to extend to you the warmest congratulations of my delegation on your
unanimous election for the Vice-Chairmanship of this Committee. Our
congratulations are also cordially extended to the Chairman and to the Rapporteur.

At the first Conference of the United Nations on the Law of the Sea the
Portuguese delegation cast its vote in favour of the United States proposal. 1/ In
so doing we accepted it as a way out of the difficulties then prevailing, only
for the sake of compromise, in a sincere desire that all the matters included in
the agenda of the Conference could be completely and successfully dealt with.
I must add that we saw then no reason on legal grounds, as we see no reason now,
for considering the three-mile rule as a dead one. Much has been said about its
life in past eras and death in modern times, about its shortcomings, about its
inadaptability to modern conditions, about its ignominious fall into-the darkness
of obsolescence and decrepitude. I wonder, however, if, by advancing such a
gloomy diagnosis without its due submission to a statistical check, we are not

being somewhat deceived by one of those fallacies now so common in this world of
ours only because they have not been properly put to a test of truth. In fact,
reading the "Synoptical table concerning the breadth and juridical status of the
territorial sea and adjacent zones", contained in the note prepared by the
Secretary-General of the United Nations for the use of this Conference, 2/we came
to the conclusion that among the seventy-one States mentioned therein, no less
than twenty-two expressly accept the three-mile rule, not to mention those countries,
like mine, which abide by it although they do not have it as a specific provision
in their internal law. It might be said that these are the remnants of a dying
tradition, that the principle is now in its trend downwards, and that consequently
it will shortly fall into complete oblivion. To those who would say so, I should
simply point out that the principle has beenexpressly accepted, in recent years,
that is, in the last decade, by five countries. It might also be argued that only

old countries stick to the principle. Those who would say it should then be
reminded that three countries which became independent after the Second World War
have the three-mile rule. It is true that out of seventy-one countries, twenty-
two is a.minority, some fifty otpers having to be left aside because they adopt
wider limits. We shall come to 'that in a little while but, in the meantime, I
would like to be allowed to bring to your attention the fact that, generally
speaking, the three-mile principle is still held as a supplementary rule, which
applies to the delimitation of the territorial sea of a country when no specific
rule for that purpose has been enacted by that particular country. It seems to

Official Records of the United Nations Conference on the Law of the Sea,
vol. II, annexes, .document A/CONF.13/L.29, and 14th plenary meeting,
para. 60.

Official Records of the Second United Nations Conference on the Law of

the Sea, annexes, document AICONF.19/4.



my delegation that a distinction has to be made between the principle itself and
the concept which might have originally been behind'it. The times of the
"E s long as the cannon will carry" are long past, we all agree, and nowadays
nobody can base the validity of the principle on such an eroded and unstable
ground. How, then, can the principle survive? The answer is a simple one:
just because new circumstances have arisen which give new life to the principle.
It indeed fits the realities of the modern world that, for the benefit of the
community of nations, the high sea be as wide and as free as possible. This is
why we are of the opinion, that the three-mile rule should be adopted in a
mltilateral convention such as the one which is our task and our duty to bring
to a successful conclusion. The sea, it has already been said from this rostrum,
separates. Let us narrow it. If in a somewhat paradoxical form, we may say that
to narrow it we have simply to widen it.

The International Law Commission, when it studied the matter of the limits
o-T the territorial sea, found itself unable to define, or even to propose, a
legal rule for that delimitation. As many others who preceded me in this rostrum,
I think that one does not give a complete idea of the Commissions's views by only
quoting paragraph 1 of article 3 of the articles it adopted at its eighth session,
which reads:

"The Commission recognizes that international practice is not uniform
as regards the delimitation of the territorial sea."

This is the expression of a fact, it is not the recognition of the existence of
different rules of law, all of them being equally legitimate and equally valid.
Paragraph 1 of article 3 cannot be insulated from paragraph 3 of the same
article 3, where it is' stated that the Commission did not take any decision as
to the breadth of the territorial sea up to the limit of twelve miles. Unable
to take a decision, the Commission then considered that the breadth of the
territorial sea "should be fixed by an international conference". This is, as
we all know, amply supported by what' Professor Francois explained to the First
Committee of the First Conference in his statement in 19 March 1958- !t

I think that we can sum up the Commission's position by stressing two
joints: first, that, within the range of the three to t-elve mile practices,
It did not consider itself to be in a position to fix a legal rule; second,
that limits beyond twelve miles are definitely not admitted by international law.
This means that the Commission, struck by differences of opinion, went no further

--than each one of us can go by merely reading the synoptical table to which I
referred a few minutes ago.

In his eloquent speech this morning my eminent friend, Ambassador Gilbert Amado,
of Brazil, confirmed before us this interpretation .with his high authority as a
nember of the International Law Commission which took an active part in its
proceedings on the.matter. According to what he said, the Commission just took a
picture.

.A Official Records of the General Assembly, Eleventh Session, Supplement
No. 9, para. 33.
Official Records of the United Nations Conference on the Law of the Sea,
vol. III, 21st meeting, pars. 18, annex.
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The breadth of the territorial sea has been unilaterally fixed by countries
between a minimum limit of three miles and a maximum limit of twelve miles -
I do not mention limits beyond twelve miles as they are explicitly considered
by the International Law Commission as not in conformity with international law.
Coming now back to the examination of the synoptical table we find: that four
countries have accepted a four-mile limit for their territorial sea; that one
country - a newly independent country - has accepted a five-mile limit; that
ten countries have accepted a six-mile limit - among which three newly independunt
countries are included; that one country has accepted a nine-mile limit;" that on(
country has accepted a ten-mile limit; that thirteen countries have accepted a
twelve-mile limit - among which only two newly independent countries are
included. If now we put in one lot the countries referred to in the synoptical
table which accept a limit up only to six miles, we count at least thirty-five;
on the other hand, only fifteen countries have accepted limits beyond six miles.

Four draft proposals have so far been tabled, 5/ of then containing

provisions as to the delimitation of the territorial sea. None of them fixes the
width of the territorial sea at three miles, although such a limit would be
permissible by all of them, as all of them only seek to astablish a maximum limi;.
Two of the proposals have been tabled by the United States _/ and Canada, Y/ bota
abiding by.the three-mile rule. They did so without doubt in a commendable spirit
of compromising, both thus giving their constructive contribution for what must e
our common puipose, that is, to find a solution for this problem fair to all and

acceptable by all. My delegation's first comment as to the width of the
territorial sea suggested in the two draft proposals I have just mpntioned is
that we would prefer that a uniform limit should be established. In fact, only

by so doing would we formulate a rule of law in which three of the most important
regluisites of any rule of law would be incorporated. I have in mind that any
rule of law should always be certain, unequivocal and uniform." We know, however,
that perfection must give way to practicability. My delegation is therefore

inclined to accept, among the proposals already tabled, those which come nearer
to our basic concept of a narrow territorial sea. The United States and the

.Canadian proposals are identical in their article 1, the two stating that the

maximum limit of the territorial sea should be six miles. This is a principle
to which we are prepared to give our approval.

I come now to the second point of our debate, that isto the problem of the
fishing zone. I shall deal with this matter as briefly as possibla. Wle,

participants in this Conference, have been entrusted with a complex task. We

meet in this room not to declare a pre-existent rule of law, but to create a

new one if we come to the conclusion that no one exists. A rule of law, even

if newly developed or defined, cannot come into existence from nowhere. Its aim
being to give a certain discipline to human activities, the rule of law will

Official Records of the Second United Nations Conference on the law of the Seil.
annexes,-documents A/CONF.19/C.l/L.1, A/CONF.19/C.l/L.2, A/CONF.19/C.l/L. 5 sa.
A/CONF. 19/C . l/L.I4.

6a Ibid., document A/CONF.19/c.l/L.3-

7/ Ibid., document A/CODF.19/C.l/L.4.
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get. nowhere if it takes in no account the realities of those human activities.
To be just - as it ought to be - the rule of law must be equitable, that is,
it must be as just when specifically applied to a concrete case as it is in the
generality of its formulation. And no provision of law is equitable that does
not take into consideration all the legitimate interests involved in the
situation it is meant to regulate and, consequently, does not recognize the
existence of any well founded interests which may have been previously
constituted through the exercise of activities fully admitted or fully protected
by the prior legal framework.

It is an important activity in my country that of sending our fishing boats
to distant waters, some of which waters will fall under the regime of the so-
called outer zone, as this is defined both in the United States and the Canadian
proposals. I shall add, incidentally, that foreign boats come to fish in
similar waters around our coasts i.n metropolitan Portugal. I repeat that, by
having sent our boats for many years to far away. seas we were, as we still are,
carrying out activities fully covered by international law, under the provisions of
which the high seas are free, open and for the use of all. Those provisions
include, of course, the faculty of fishing everywhere in the high seas. In tha
case of my country as well as in the case of other countries, the faculty of
fishing materialized in-a continued practice, now a long established practice,
carried out according to international rules and.regulations, in good faith and
in no way being detrimental to or an encroachment on any other country's rights.
This, Portuguese boats have been doing for centuries. Thousands of people are
employed in those ships, which go to the waters of Rio de r0o, Senegal,
Mauritania, Newf6undland, "Greenland, etc., as well as in connected activities.
Boats have bdeh built all through the years for that type of fishing. Moreover,
we find in'the fish thus caught one of the main sources of animal proteins of
our population. Codfish, ior instance, whch we have to fish in distant waters,
is one of our staple foods and to illustrate its importance it suffices to say
that, during the period 1956-58 out of 756,4io tons of demersal fishing carried
'by Portuguese fishermen, no less than 609,589 tons were of codfish caught in the
northwestern Atlantic. Part of it was caught in waters to be included in outer
zones of coastal States, should either the American or the Canadian proposal be
approved by this Conference. Needless to say, all this fish is consumed in.
Portugal, none of it being exported to foreign markets.

Now, I am not going to discuss the legal nature of the high seas, that is,
whether the high seas are a res nullius or a res communis, and so on and so
forth. Nor am I going to discuss the rights which may be acquired by prescription,
the rights which may constitute a servitude, and so on and so forth. This is an
assembly of jurists and experts, all well acquainted with any principles and
theories which, in the field of international law, have been developed on such
very important matters. But I will say this: those practices, to which I have
just referred, cannot, in justice, be disregarded if the concept of the outer
zone is to be embodied in international law. Well established as they are through
the passing of the years by an effective and continued usage, in entire conformity
with international law, according to which those waters are part of the high seas
and are, consequently, open to fishing by all, through a recognized faculty which
for some countries like mine materialized in the adtual exercise of fishing



* activities, those situations are fully entitled to recognition and protection by
any new concept we may institute or by any rule of law we may formulate. Were
it not to be so and grave consequences will fall upon the fishing countries:
people to be transferred to other activities to which they are not accustomed
and for which they are not prepared; dietary habits to be changed; boats either
to be dismantled or, when possible, to be laboriously reconverted, with considerable
loss of capital and ot possibilities of employment. This does not mean that we
have, for the protection of those situations, to disregard the special rights to
which the coastal States might be entitled as regards fishing activities within
their outer zones. This does only mean that those rights can and should coexist
with the kind of situations which the United States proposal dgines as a practice
made by the vessels of fishing States to fish in the outer zond of coastal States,
subject, of course - and this point I want to stress, so that no doubts can be
cast as to our co-operative position in the matter - to certain limitations to be
set forth in the interests of all concerned. The same spirit of co-operation
contributed to a great extent to the conclusion of the C nvention on fishing and
conservation ofthe living resources of the high seas. We see no reason for not

insufflating the same spirit into any conventional principle we may establish about
outer zones. In the opinion of my delegation only the American proposal approaches
this matter in a constructive, equitable and realistic manner. Its approval by
the Conference will bring about substantial loss for the economic life of my
country. We are nevertheless prepared to support it, as it seems to us that,
under the circumstances, it represents a sensible compromise w'ich we are
confident this Conference will accept.

.Mr. Chairman, in what I have said I tried, without taking up, I hope, much
of your time, to touch upon what my delegation considers to be the main features
of our debates. We think that there are no obstacles ahead of us which cannot
eventually be overcome if understanding, goodwill and a true spirit of co-operation
inspire our work. The task which falls upon us to accomplish is neither difficult
nor easy. Difficulties are not in the problems themselves but they may reside in
our approach to them. On our part, we are prepared to give our contribution for
the successful outcome of this Conferenbe, bound as we are by our duty to abide
by the concepts and principle I have just outlined.

Mr. OKJ14URA (Japan):" Mr. Chairman, it is a great pleasure for me to
extend on behalf of the Government of Japan hearty congratulations to
Ambassador Correa who was elected as Chairman of the Committee as a whole, to
Professor Sorensen of Denmark as Vice-Chairman,-and-to Prbfdssor Qlase, of
Romania as Rapporteur. I sincerely hope that under the able leadership of our
Chairman this Conference will be brought to a successful conclusion.

I should like to stress at the outset that my delegation attaches a great
importance to the present conference. We have to consider the cardinal issue
in the whole body of the law of the sea, that is, the question of the breadth of

the territorial sea and the fishery limits. This is the opportunity - possibly
the last opportunity for some time to comie - for all the nations represented
here to redeem this question out of the confusion in which it has remained
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up till now and to prescribe its just and equitable solution. We all know, from
the experience of the last conference, that we face a task which involves highly
controversial issues and that we can accomplish our task only through goodwill
and co-operation on the part of us all.

We have now before us four proposals, that is, by the USSR, Mexico, the
United States and Canada, and we have heard learned opinions upon them by a
number of delegates who have spoken before me. I shall therefore confine
myself at this stage to expressing as briefly as possible the standpoint taken
by my delegation.

You will recall that, towards the end of the conference of 1958,. a compromise
proposal of six miles in regard to the breadth of the territorial sea was submitted
by the United Kingdom delegat on,SJ and that the Japanese delegation expressed
its readiness to support it.9/ We did so at that time only because we wanted to
do our due share in assuring the success of the conference.

It has been argued by some representatives that the three-mile rule ceased
to be a rule of international law for good, once its advocates, including my
country, went for a compromise proposal of six miles. This certainly is not the
case in our view. In supporting the United Kingdom proposal, the Japanese
delegation made it absolutely clear that "if no agreement can be reached on the
six-mile compromise plan, the three-mile breadth for the territorial sea will
remain to be the recognized rule of international law" .L/ It was -ith the same
expressed understanding that the representative of the United Kingdom introduced
that proposal. The representatives of a number of other countries also made
similar statements.

Thus, the basic legal position of the Japanese Government remains just as
it was at the last conference. We maintain-tht a rule of international law can
be altered only through an international agreement based on a consensus of
opinion among the family of nations - a consensus of opinion which we are now
endeavouring to reach by all means. And, I have to say'that, whatever position
my delegation may take in the coming discussions and votings, it will be motivated
solely by a sincere desire to obtain a compromise agreement at this conference.

I shall refrain at this moment from taking up your' valuable time-by going
into any detail about the validity or non-validity of the traditional three-mile
rule. I shall only point out here that any extension of the breadth of the
territorial sea of the creation of an exclusive fishing area will mean in itself
an encroachment on the fre6dom of the high seas -- the freedom which is a precious
common asset of all mankind and which it is our duty toluphold in the interests
of the world community. Some countries would seem to be more interested in the
immediate benefits to be-derived from the extension of their territorial waters
or fishing areas, but I submit that our major concern, our primary concern at this
conference should be to safeguard and promote the long-range benefits that can be
enjoyed from the common free use of the widest 'ossible area of the high seas.-

8] Official Records of the United Nations Cnference on the law of the Sea,
vol. II annexes, document A/CONF.I5/C.L.154k.
. id., Vol. I1, 49th meeting, para. 4.

lT :Ibid., para 5.
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In this connexion, I may mention an important point which is often
overlooked or even ignored. A number of represehtatives who have spokep in
favour of the extensioi of the territorial waters or the exclusive fishi~g
zone, have attempted to justify their claim by insisting that the coastal
States should have an excluvive control in the area for tie purpose of
conservation against the instrusion by foreign fishermen. However, as the
representative from Sweden and some other representatives have pointed out,
we should not lose sight of the Convention for .the Conservation of Living
Resources of the High Seas and its accompanyin resolution adopted at the
Conference of 1958. 11/ That Convention does include a series of provisions
which are designed to protect the maritime resources against possible
abuses. These provisions are sufficient safeguard for the special interests
which the coastal States may claim. Therefore the necessity for conservation
Of the living resources cannot be a convincing reason for extending the
territorial waters or for creating an exclusive fishing zone.

I believe that the world expects from the present conference somethinb
cone-ete and definite that would eliminate, or reduce to a minimum, the
differences of opinion between nations on the question of the territorial sea
or fishing rights. Unless this conference succeeds in resolving such differences
of opinion, they will surely continue to be one of the major sources of
international friction and dispute, as they have been since the unfortunate
outcome of similar efforts made in 1930 at The Hague ahd again in 1958 in this
very assembly hall.

My delegation is therefore prepared to giVe most serious and sympathetic
consideration to any. proposal -which is based on justice and equity an4 which is
rade in the spirit of conciliation and concession between the coastal States
End non-coastal States. It would, however, seem-to us that any proposal for
-extending the territorial waters or the zone of exclusive fishing up to twelve
miles or beyond would not be consistent with the principle of justice and equity,
if it excluded those nations who have long been engaged in fishing $ithin that
part of the high seas and whose economy and national living depend to a great
extent upon distant-water fishery. I believe that my country has a particular
right to stress this" point.

As is well known, Japan" is a leading fishing country of the world, with an
annual catch of aboit five million tonp. This constitutes an important 4ource
of nourishment for the Japanese people as they get almost 70 per cent of their
animal protein requirements from the fish. Moreover, as an island country with
a laige population - 92 million people - and scanty natural 'resources, Japan
depends heavily upon foreign trade and shipping in order to maintain its national
economy. Fishery products are Japan's important export item and the bulk of its
supply of fish comes from fishing in distant waters. Therefore any extension of
the territorial waters or the zone of exclusive fishing will immediately and

Ibid., vol.. H, annexes, document A/CON.13/L.54, and A/CONF.13/L.56,
resolutions III, IV and VI.
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seriously hit Japan's economy and its people's living. To put it the other way
round: if we support any proposal which goes beyond the three-mile limit, we
do so in spite of heavy sacrifices on our part. We do so for the overriding
consideration of the common interest of the world.

As we have already assured you, my delegation earnestly desires that an
agreement be reached at this conference. In considering the proposals that are
now before us, my delegation will act solely in the spirit of conciliation and
concession which, I hope, will be fully reciprocated by all the other delegations.
In this connexion, I should like to stress another point: that is, whatever
agreement may be reached at this conference, it must not remain an agreement
on paper only. The purpose of this-codification conference is to re-establish
an effective rule of law which is the basic requirement for international peace
and co-operation.. The new convention which we envisage must be faithfully
observed in toto and by all, and the rights it may confer either on the coastal
States or non-coastal States should not be nullifipd or circumvented by
unilateral actions taken under one pretext or another.

In conclusion, I wish to emphasize once more that the present conference
is meant to mark an important milestone in the whole history of the international
community. For this reason the need is the greater for the spirit of co-operation
and goodwill on~the part of all participants. I wish to appeal to all the
eminent jurists and diplomats assembled here to bring together their unsparing
efforts for the successful accomplishment of our task.
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M. PFEIFFR (R6publIque fdd6rale d'Allemagne) : Monsieur le frdsident, la
d61agation de la Rpublique f6d6rale d'Allemagne tient 6 f6liciter chaleureusement
le Prdsident, le Vice-rdsident et le Rapporteur de cette Commission pldnibre pour
leur 6leetion, ? l'unanimit6 des voix, a leurs Importantes fonctions. De tout caeur.
nous nous associons aux 61oges; espoirs et voeux qui leur ont 6t6 adress6s par tous
les orateurs qui mlont pr4c6d4 A cette tribune.-.

En abordent les deux problZnes qui, selon le r~solution de l'Assemble gdn~rale
des Nations Unies du 10 ddcepbre 1958 (No 1307 (XIII)), font 1'objet des d6lib6-
rations de la Eeuxi~me Contdrence sur le droit de la mer, & savoir la question de
la largeur de la mer territoriale et celle des limltes des zones de plche, je tieng
& constater, dbs le d4but de mon intervention, qu'en principe la position de
1'Allemagne en ce quA concerne ces deux questions n'a pas chang6 depuis la premibre
Conf6rence.

Me conformant volontiers L la prdcieuse suggestion que le repr4sentant de
l'Iran nous a faite, lors de la sance du 25 mars L/, je ne vais pas r~p6ter ici
les observations que notre d6ldgation a exposdes A cette tribune ii y a deux ans.
Je me bornerai plut~t A de rdffrer express6ment aux-d4clarations que le repr6sentant
allemand a faites A cet 6-ard & la Premibre Confdrence sur le droit de la mer lots
des sdances de Ia PremiAre Commission du 14 mars et du 10 avril 1958 3 et A les
rdsumer en quelques mots.

Nous avons touJours 6t6 - nul ne l'ignor - des d6fenseurs du principe de la
libert6 de lamer et des partisans convaincus 41une largeur de la mer territoriale
de trois milles marins.

Quant A une zone de ;eche exclusive au-elA de Xe mer territorilae, elle
constituerait, h notre avis - nous l'avons dit A la premibre Confdrence .- une
innovation qul pourrait restreindre la libert6 de la mer, mettre en p6ril les dryits
acquis de certains Etats (parmi eux 1 Allemagne) et comporter A longue vue des ",
ddsavantages pour touts la communautd des peuples et pour les-pays on particulier
qui, aujourd'hui, r6clament une zone de peche exclusive.

Je m'explique. On a, entre autres, avanc6 en faveur de 1'6tablissement de zones
de peche, 1'argument suivant : la naissance duq verand nombre de jeunes Etats qui
Wont pas encore A leur disposition les moyens et installations techniques appropri~s
A leurs multiples t~ches aurait chang6 fondamentalement la situation de droit et de
fait. Puisque les jeunes Etats ne sont pas pourvus d t un 4quipement technique
suffisant pour pecher loin de leurs cotes, on devrait leur accorder - dit-on - une
zone de peche contigu, oh Uls seraient assur6s contre toute concurrence 4trang re.

12 Documents officiels de la Deuxitme Conf6rence des Nations Unies sur le droit
de la mer, 56me zdance, par. 39.

3/ Documents officiels de la Conf4rence des Nations Unies sur le droit de la mer,
vol. IMi, 15Ame sdance, par. 23-31, et 41me sdance, par. 16.
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Un tel argument mrite sans doute notre attention. On peut se demander, toutefois,
si cette mani~re de voir ne mdconnatt Pas le caract6re passager de la situation.
Lea jeunes nations, cemposdes, dailleurs, pour la plupart de trs vieux peuples
qui ont leur histoire, leur culture, leur grandeur & eux, possZdent un potentiel
d6mographique indpuisable et de prodigieuses resscurces naturelles, intellectueljes
et mSme religieuses. L'essor admirable que ces jeunes Etats ont pris en peu
dannaes est loin de se ralentir. Bien au contraire, il ne leur faudra qd'un temps
assez limitd pour atteindre un niveau comparable, sinon sup6rieur, A. celui des Etats

et nations qut jusqu'ici avaient eu une certaine avance technique. Ne ferions-nous
done pas mieux, au lieu de fixer nos yeux sur une jarticularit6 Passagre,
d'escompter dbs maintenant un avenir oh, pour l'exploitation rationnelle des biens
communs de l'humanit6, il y aura non aeulement 6galit6 de droit mais aussi, dans une
mesure beaucoup plus large qu'aujourd'hui, 6galitd des moyens techniques. Le moment
viendra vite obi ces Etats serout eux aussi A. mnme de pecher loin de leurs e8tes et
ott ils trouveront malais6 de se heurter partout A. la barribre des douze milles.

Dautre part, le respect des principes jusqu'lici en vigueur n'emprcherait pas

la Confdrence de tenir compte, comme la d4dgation allemande 1'a suggdr6 il y a deux
ans, des int6rSts spdciaux des pays dont 14conomie d6pend pour la plus grande partie
du prodult de leurs ptcheries.

Telle a ft l'attitude de l'Allemagne lor de la premihre Confdrence sur le
droit de la mer et telle est sa position de principe aujourd'hui encore.

Cependant, fiddle au principe directeur de sa politique qut consiste .ne
refuser aucune initiative susceptible de favoriser les rapports pacifiques entre
lea nations .et l'entente universelle, la R6publique f6d6rale d'Allemagne est prete
b. examiner soigneusement toutes modifications qui pourraient ttre envisagdes pour
mener & bonne fin l'oeuvre dfficile de cette Conf6rence. 1is ceci & une double
condition toutefois : dabord, que ces modifications et les sacrifices qu'elles
comportent ne d6pasaent pas lee limites qui nous sont tracdes par lea intrfts
vitaux de notre pays; et ensuite, que ces sacrifices mat6riels sotent comrensds
moralement par la satisfaction d'avoir contribu6 par l& A un accord de port6e
universelle.

Muie par lea considrations que je viens d'exposer, la d6lgation allemande
entend appuyer les propositions ui sl41oignent le moins du rbglement actuel, qui
sauvegardent le mieux le principe de la libertd de la mer, qui tiennent compte de
1.'6volution historique et qui ne barrent pas la route au progrbs naturel.

.11 est dvident que de toutes les -propositions qui jusqu'ici ont 6t6 soumises a
la Confgrence, c'est la proposition des Etats-Unis du 23 mars 1960 L/ qui se
rapproche le plus de cette conception. Elle a le m6rite de reconnattre au moins

l/ Documents officiels de la Deuxime Conf6rence des Nations Unies sur le droit.
de la mre, annexes, document A/CON.19/C.l/L.3.
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l'existence de certains droits acquis en matibre de peche, quoiqu'en les limitant
sensiblement. Et je vouarais attirer l'attention de la Commission sur l'importance
des restrictions qui sont pr4 vues dans la proposition amricaine. Elles consistent
essentiellement en ceci : l'Etat c-tier pourra, par le perfectionnement de son
dquipement et de ses m6thodes, augmenter d'annge en annge le rendement de ses
pecheries. Par contre, les pecheurs qui viennent de loin ne pourront dorgnavant,
quelle que soit la perfection.de leurs installations, retirer de la zone en question
que la quantitd et les esrbces qu'ils ont capturdes pendant la pdriode de base. Far
consdquent, 1'dcart entre le pxmtuit des p~cheries nationales et celui des pacheurs
dtrangers ira toujours s'dlargissant au profit de i'Etat cStier. Ce sont done des
sacrifices rdels et des pertes considgrables que la proposition amdricaine requiert
ies Etats ddtenteurs de droits acquis, sacrifices et pertes dont lt dtendue ne devrait
pas gtre mini isde, comme ont voulu le faire certains orateurs.

Si notre d6ldgatlon, aprbs de s6rieuses rdflexions et quelques hsitations,
s'est ddoidde A appuyer la proposition des Etats-Unis malgr6 les inconvgnients
qu'elle ccmporte pour l'Allemagne, l'unique raison en est notre ddsir sinere dt. voir
aboutir au succbs gdndralement souhait6 la Deuxime Confdrence sur le droit de la
ner.
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Tenth Meeting

Thursday, 31 March 1960, at 10.45 a.m.

Sr. GARCIA ROBES (ljxico): Si. Presidente, desearfa ante todo expresar
las felicitaciones =As sinceras de mi delegaai6n a nuestro Presidente, temporalmente
ausente, el Embajador Correa, a nuestro Vicepresidente, el Dr. Sdrensen, quo con
tanta dignidad y acierto ha venido presidiendo nuestras deliberaciones durante esta
semana, y a nuestro Relator, el Dr. Glaser. Creo que la Comisi6n puede sentirse
satisfecha de la integraci6n de su Yesa, que es en si misma la mejor garantia de
quo los trabajos de nuestra Comisi6n -tarchardn en la mejor forma posible.

la achura del mar territorial es una de las cuestiones m1s importantes y
segurarente la mds controvertida de las muy numerosas de que se ocupa esa rame del
derecho internacional pdblico conocida con el nombre de derecho del mar. Entre los
varios aspectos que encierra, existe, desde luego, el juridico, en relaci6n con
el cual durante r~s de un siglo poderosas influencias trataron de der el careter
de verdades cientificas y cast axiomdticeas a proposiciones sin fundamento.

Es obvo, par Io tanto, que en el lapso qua es prudente fijar a Una expo-
sici6n como la quo ahra comienzo para no provocar la impaciencia ae los oyentes,
s6lo es posible intentar un examen panordmico de algunos puntos bdsicos de la
materia, escogidos de entre aquellos quo mojor pueden ayudarnos a conseguir la
realizaci6n de los prop6sitos para los que ha sido convocada esta segunda
Conferencia de las Naciones Unidas sabre el Derecho del Mar; es decir, los puntos
quo a mi delegaeci6n le parece esencial quae se tengan siempre presentes si se
desea encauzar nuestros esfuerzos par un sendero quo nos lleve a la obtenci6n de
un acuerdo general sabre la anchura del mar territorialy los limites de las
pesquerias que constituyen los Cnicos temas del programa de esta Asamblea.

Me parece totalmente innecesario incluir entre esos puntos referenia alguna
a la llamada "regla de las tres millas". En efecto, si desde hate cinco lustros,
a rafz de la Conferencia de Codificaeci6n de La Haya, Gidel la calific6 con raz6n
de "idolo derribado", otra conferencia, la que aquf mismo celebramos hate dos aos,
se encarg6 finalmente de darle adecuada sepultura y de extenderie con sus debates
- en los qua, como se recordard, no hubo una sola delegaci6n quo se atreviera a
soieter al voto una propuesta de tres millas - un acta de defunci6n de autenticidad
irrecusable. Lo dnico que cabe ahora al respecto es aplicar la sabia mdxima quo
aconseja dejar a los difuntos que rekosen en paz.

Voy a limitarme en esta intervenci6n a explicar, en primer tdrmino, par qu6
a ml delegeci6n le paree insuficiente la anchura de sels millas que algunas
delegaciones proponen pare el mar territorial, .aprovechando la ocasi6n al bacerlo
para resefiar algunos hechos pertinentes en reldci6n con la anchura de nueve millas
quo tiene, coma es bien sabido, el mar territorial de 66xico. En segundo lugar,
expondr6 muy brevemente las principales razones de nuestra bien definida prefe-
rencia por la f6rmula flexible con limite de 12 millas, dedicando a continuaci6n
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la tercera parte de ml intervenci6n a ampliar algunos de los motivos que nos han
movido a presentar la propuesta _/ que fleva la sigla, dentro de nuestra Comisi6n,
C.1/L.2 y que ya se encuentran resumidos en el comentario que figura en el
documento respectivo. Finalmente, para terminar, me permitir4 formular, a guisa
de conclusi6n, unas cuantas consideraciones generales sabre las .perspectivas de
ia presente Conferencia.

Veamos, pues, para comenzar, la insufidiencia de la anchura de seis millas,
especialmente a la luz del caso de Vfxico.

El hecho de que una anchura de seis millas es considerada insuficiente par
numerosos Estados qued6 demostrado en forma en extremo significativa con los
resultados de algunas de las votaciones efectuadas en la Conferencia de 1958. No
debe olvidarse, en efecto, que en las dos dnicas ocasiones en que se sometieron
a votaci6n propuestas especiffcas que fijaban la anchura del mar territorial en
seis millas, sin ningdn aditamento relativo a iUmites de las pesquerias, tales
propuestas fueron rechazadas par mayorfas abrumadoras: 11 votos a favor, 48 en
contra y 25 abstenceciones en el caso de la votac6n separada del pdrrafo pertinente
de la propuesta del Canadd, g/ y 16 votos a favor, 46 en contra y 14 abstenciones
en el caso de la propuesta de Suecia/.

Las razones de la actitud de los Estados que no consideran como un lite
razonable para su mar territorial la anchura de seis millas, hay quP buscarlas
no s6lo en leyes y decretos promulgados en fecha mds a menos reciente, sino
tambidn en disposiciones legislativas que tienen hondas rafces hist6ricas.
Respecto a estas iltimas, el caso de 146xico resulta particularmente ilustrativo,-
segdn podrd verse par el resumen que paso a hacer a continuaci6n.

-En un perfcdo que comienza hace m~s de un siglo y que va de 1848 a 1908,
Mixico concert6 nada menos que trece -trece repito - tratados bilateFales en los
que se convino reconocer a su mar territorial una anchura de tres leguas, a sea,
nueve millas marinas, en siete casos, y de una afichura mayor, una anchura de
20 kil6metros, en seis casos. Esos tratados, de los que cinco contnan en vigor,
voy a encionarlos a continuaci6n en orden cornol6gico, proporcionando en cada
caso los nombres de los Estados contratantes, la fecha y la anchura fijada en los
mismos.

En primer t4rmino, el flamado "Tratado de Guadalupe" entre 1dxico y los
Estados Unidos, del 2 de febrero de 1848, par el que se fi36 una anchura de
nueve millas marinas, tratado que estd sdn, hay dia, en vigor.

_/ Docuientos Oficiales de la Segunda Conferencia de las Naciones Unidas sabre
el Derecho del Mar, anexos, documento A/CONF.9/C.l/L.2

4 Documentos Oficiales de la Conferencia de las Naciones Unidas sabre el
Derecho del Mar, vol. II, anexos, documentos A/CONF.13/C.i/L. 77/Rev.3, 4
y 56a. sesi6n, pdrr. 27.

j mid., vol. III, anexos, documento A/COlF.i3/C.1/L.159/Eev.2, y 57a. sesi6n
pfrr. 6.
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El tratado conocido con el nombre de "Tratado de la Yesilla", tambi4n
concertado entre Yxico y los Estados Unidos, el 30 de diciembre de 1853, en
el que se fij6 una anchura de nueve millas marinas igualmente.

El tratado entre Y~xico y Guatemala, concertado el 27 de septiembre de 1882;
anchura filada: tambi6n nueve millas marinas. 1o mismo 6ste que el de la Yesilla,
que cit4 antes, siguen tambidn en vigor.

Tratado entre Yxico y Alemania, concertado el 5 de diciembre de 1882;
anchura fijada: nueve millas marinas.

Tratado entre MYxico y el Reino de Suecia y Noruega; fecha de concertaci6n:
29 de julio de 1885; anchura fijada: nueve millas marinas.

Tratado entre YMxico y Francia; 27 dp noviembre de 1886; anchura fijada:
20 kil6metros.

-Tratado'entre I'xico y Ecuador - que es otro de los cinco que, como al
principio dije; continSan en vigor- concertado el 10 de julio de 1888; anchura
fijada: 20 kil6metros.

Tratado entre 1M6xico y la Gra Bretafia; fecha: 27 de noviembre de 1888;
anchura fijada: nueve millas marinas.

Tratado entre V~xico y la Republica Dominicana, qur sigue todavia en vigor,
del 29 de marzo de 1890; anchura fijada: 20 kil6etros.

Tratado entre V6xico y El Salvador, de 24 de abril de 1895; anchura, fijada:
20 kil6metros.

Tratado entre YMxico y Holanda, de 22 de septiembre de 1897; anchura fijada:
20 kil6metros.

Tratado entre VAxi&o y China, de 14 de diciembre de 1899; anchura fijada:
nueve millas marinas.

Tratado entre lAfxico y Honduras, del 24 de marzo de 19C8; anchura fijada:
20 kil6metros.

Todos esos tratados reconocen' expresaente, segn puede verse en el texto de
sus dispcsiciones pertinentes, que en espaol se encuentran reproducidas en el
ap6ndice del libro que publiqu& el afo pasado con el titulo "Ia Conferencia de
Ginebra y ia anchura del mar territorial" 3j del quemi delegaci6n-se ha permitido
/ Alfonso Garcia Boblos, la Conferencia-de Ginebra y ia anchura del mar

territorial, lAxic6, 1959.
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bacer flegar un ejemplar a cada una de las delegaciones participantes en esta
Conferencia, y quo en ingl6 s puoden consultarse en la obra "Laws and Regulations
on the Regime of the Territorial Sea" 5/, editada per la Secretarfa de las Naciones
Unidas, pdginas 745 a 777. Todas estas disposiciones - repito - reconocen expresa-
mente come extensi6n o anchura del mar territorial de las partes contratantes, o
bien nueve m:llas marinas, o bien 20 kil6metros.

En el primer tratado con los Estados Unidos, el celebrado en 1848, el artfculo V
estipula: "La lfnea divisoria entre las dos Repdblicas comenzari en el Golfo de
M6xico, tres leguas fuera de tierra frente a la desembocadura del Rio Grande" - tres
leguas, es decir, nueve millas marinas. Anaioga terminologfa estg empleada en el
articulo I del segundo tratado con los Estados Unidos, es decir, el de 1853, y en
el articulo MII del tratado con. Guatemala.

Los tratados con Alemania, con el Reino de Suecia y Noruega y con la Gran
Bretafla contienen estipulaciones idgnticas en el sentido de que "las dos partes con-
tratantes convienen en considerar come ifzmite del mar territorial en sus costas res-
pectivas la distancia de tres leguas marinas, contadas desde la ifnea de la marea
baja"; tres leguas marinas, es decir, nueve millas marinas.

Los tratados con Francia, con Ecuador, con la Rep~blica Dominicana, con
El Salvador, con Holanda y con Honduras incluyen a su vez textos casi iguales entre
si par los que las partes contratantes convienen en quo "la distancia de 20 kil6-
metrcs medidos desde la lfnea de la m6s baja marea" constttuye el "ifmite de su
soberanfa en las aguas territoriales adyacentes a sus costas respectivas" - seg a
estE estipulado en dos de los tratados - o el "lfmlte de ia soberanfa territorial
en sus costas respectivas" - come disponen los otros cuatro tratados.

Vale la pena destacar que, con excepci6n del tratado con China, que tiene Una
redecci6n diferente, todoq los tratados se refieren - y en esto se ddelantan consi-
derablemente a la 4poca e que fueron firmados, poeca en la que estaba lejos de
flegarse a la precisi6n deseable en la definici6n de las zonas adyacentes a las
costas, conseguida finalmente en la Conferencia de La Haya - todos ellos se refieren
- repira - al mar territozial coma hoy lo entendemos, ya que es Indudable que en
tdos ellos queda plenamente reconocida la soberanfa del Estado ribereflo sobre dicho
mar. En efecto, los dos tratados con los Estados Unidos y el tratado con Guatemala
fijan nada mnes que la frontera entre los Estados contratantes, asimilando asf la
zona de mar de tres leguas o nueve millas marinas en cuesti6n al propio territorio.
Los tratados con Francia, con Ecuador, con la Repfblica tominicana, con El Salvador,
con Holanda y con Honduras fijan expresamente la distancia de 20 kil6metros coma
lfzite de la "soberanfa territorial", o de la "soberanfe en las aguas territoriales"
Los tratados con Alemania, con el Reino de Suecia y Noruega y con la Gran BretaBa,
si bien es cierto quo se refieren idnicamente al mar territorial, es obvio quo ese mar
no pcdrfa entenderse sine como aqudl en el que el Estado ejerce todes los atributos
de su soberanfa, pues de otro mode resultarfa inexplicable la autolimitacifn en que
a continuaci6n convienen las partes contratantes, en el sentido de no aplicar los
unmites fijados, sobre it base de reciprecidad, sino pars el ejercicio de determine-
des cempetencias estatales, como, por ejemplo, las relativas-a l vigilancia y
aplicaeidn de los reglamentos de aduana.

5/ Fublicaci6n de las Naciones Unidas, Ko. de venta 1957.V.2.
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Io qua acabo de resumir - y que quienes est4rn interesados en el tema podrdn
ampliar fdcilmente leyendo el capitulo IV del libro sabre la Conferencia de
Ginebra a que antes me he referido - explica suficientemente por qu4 I.xico
puede reclamar, a justo titulo, derechos hist6ricos de un valor excepcional sobre
el mar territorial de nueve millas marinas que establece la legislaci6n vigente
desde 1935 y por qu6 no puede ser aceptable, para. nuestra delegaci6n, ninguna
f6rmula que pretenda limitar esa anchura a seis millas.

Veamos ahora, muy brevemente, las ventajas de la f6rmula flexible con limite
de 12 millas.

V6xico sigue abrigando la convicci6n de que esa f6rmula, que defendi6 en la
pasada Conferencia de Ginebra, o sea, la que reconoce a todo Estado el derecho
de fijar la anchura de su mar territorial hasta el limite mdximo de 12 millas
nduticas, es la mds apropiada para conseguir los prop6sitos asignados a la
presente Conferencia, debido principalmente a que: primero, esa f6rmula es la uniea
entre las conocidas haste ahora, que refleja fielmente la realidad existente en las
leyes y reglamentos de los Estados. costeros del mundo y la 6nica que ofrece, por
lo tanto, probabilidades de que pueda ilegarse a no acuerdo libremente consentido,
sea en esta misma Conferencia., sea en otra posterior; segundo, la f6rmula en
cuesti6n, al mismo tiempo que da satisfacci6n a las aspiraciones y reivindicaciones
legitimas de los Estedos ribereffos, lo hace sin detrimento alguno de los intereses
que sobre una base de derecho, de justicia y de equidad puedan legitimamente desear
proteger las Potencies maritimas y pesqueras.

Respecto a lo primero, baste para comprobarlo con examiner el cuadro siu6p-
tico §/ de las leyes y reglamentos vigentes en la materia, preparado en nuestra
prztera Conferencia a initiativa de la delegaci6n de 1,6xico 7/ y que, revisado y
puesto al dia, figura tambi6n entre los documeftos de trabajo de esta segunda
Conferencia.

El anilisis de los datos oficiales recopilados en ese cuadro sin6ptico
demuestra que alrededor de tres cuartos de los Estados costeros del mundo ham
fijado ya en sus leyes o han anunciado la intenci6n de fijar una anchura de su
mar territorial superior a tres millas y que, en la mayoria delos casos, oscila
entre seis y doce millas.

Tocante a la segunda raz6n que antes he expuesto, es decir, al hecho de que
esta f6rmula no perjudiceara en nada los intereses legitimos de las Potencies
maritimas y pesqueras, no hay que (ividar qua la libertad de navegaci6n en el
mar territorial "para los buques de cualquier Estado" qued6 ya plenamente salva-
guardada mediante las disposicionesque sobre paso inocente.se incorporaron en
la Convenci6n sobre el Yar Territorial y la Zone Contigua aprobada en 1958, y

6/ Documentos oficiales de la Segunda Confarencia de las Naciones Unidas sobre

el Derecho-del M~r, anexos, documento A/COEP.19/4.

7/ Documentos oficiales de la Conferencia de las Naciones Unidas sob re el
Derecho del Mar, vol. III, 14a. sesi6n, pdrr. -1 y anexos, documento
A/CONF.13/C.l/L.1/Rev. 1.
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que la-libertad de navegaci6n adrea sobre dicho mar estd iguaImente reglamentada
en tdrminos apropiados en la Convenci6n 8 firmada en Chicago en 1944 que dio
origen a la Organizaci6n de Aviaci6n Civil Internacional.

Deade luego .qua resulta evidente que las disposiciones de la Convenci6n sobre
el Ljr Territorial son susceptibles de ser deliberadamente violadas pir cualquier
Estado. Pero no parece que pueda aducirse tal posibilidad de violaci6n como
un argumento para reducir la anchura del mar territorial. Hay que tener presente
que, en caso de qua se logre fijar esa anchura en un instrumento internacional
que pudiese aprobar esta conferencia, .ese instrumento bien sea una convenci6n
o un protocolo, no tendr4 mayor obligatoriedad juridica o material que la
propia Convenci6n sobre el Mar Territorial y la Zone Contigua por la que estd
garantizado el paso inocente.

-L/ parece que nos encontramos a este respecto frente a un dilema que no
tiene escapatoria: o bien se acepta que las disposiciones aprobadas en la Primera
Conferencia sobre el derecho de paso inocente y las que eveutualmente de adoptaren
en esta Conferencia sobre la anchura del mar territorial serdn fielmente observadas
por todos los Estados qua sean partes en los instrumentos internacionales
respectivos, y en ese caso no hay raz6n alguna pare pretender qua un mar territo-
rial de doce millas de anchura resulte perjudicial para la libertad de navegaci6n;
o bien se estima qua tanto las estipulaciones ya adoptades como las qua puedan
llegarse a adoptar serdn violadas, y en tal hip6tesis tan indtil resultara el
tratar de fijar en un instrumento internacional la anchura del mar territorial,
eualquiera qua dsta sea, como el haber logrado mediante Improbos esfuerzos la
aprobaci6n de las cuatro convenciones firmadas en la Primera Conferencia de
Ginebra.

Be lo quae acabo de exponer se deduce claramente que consideramos quae los arga-
mentos aducidos por varies Potencies maritmmas en el sentido de que la fijaci6n
de un limite de doce millas a la anehura del mar territorial pueda redundar en
perjuicio de las libertades de navegaci6n maritima y adrea, libertades que Yxico
se ha preocupado siempre par garantizar plenamente, consideramos, repito, que
esos argumentos carecen de fundamento. Tampoo compartimos la opini6n qua esas
mismas potencies expresan de qua el adopter la f6rmula flexible de tres a doce milla
significaria en realidad fijar una anchura de doce millas al mar territorial
ya que, dicen, de aprobarse esa f6rmula, todos los Estados qua tengan un mar
territorial de menor anchura se apresurarian a ampliarlo haste el lfmite de
doce millas. Ello no obstante, como las potencies a que me he referido persisten
en la reiteraci6n de las mencionadas preocupaciones, mi delegaci6n ha estimado
conveniente estudiar cuidadosamente las posibilidades de poner en prActice un
procedimiento que pudiese ayudar a disiparlas.

8 United Nations Treaty Series, vol. 15, pdg. 296
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Como resultado de ese estudio, hemos sbmetido a la consideraci6n de la
Conferencia la propuesta quo circul6 el 21 del actual con is sigia A/CONF.19/C.i/
L.2 9. las razones que nos han movido a presenter esta propuesta y las finali-
dades qua ella persigue se encuentran someraente explicadas en el comentario de
la misma. Desearfa ahora fdnicemente agregar, como tercera parte de ests exposici6n
alganas breves palabras respecto a los tree elementos incorporados en dicha propuesta
que, en nuestra opini6n, implican otras tantas innovaciones constructivas en
relaci6n con el contenido de tcadas las propuestas presentadas sobre la Materia
durante la primera Conferencia.

Desde luego que la propuesta toma como punto de partida, como no podria ser
de otra manera ya quo estd basada en el examen objetivo de la realidad, tanto en
si aspecto juridico como en el orden prdctico, quae un Estado quae fija la anchura
de su mar territorial dentro del limite de doce milas nduticas no hace sino
ejercer un derecho que legitimamente le corresponde conforme al derecho inter-
nacional contemporineo, ya quo: I - Tel anchura estd basada en Io que mi
delegaci6n ha venido llamando la "normas cosuetudinaria de derecho internacional",
qua es una norma de contenido variable, y la ilnica existente on la materia puesto
quae, como es bien sabido, la anchura del mar territorial no ha Ilogado nunca a ser
fijada en un instrumento internacional contractual de catheter general, ya sea
4ste un tratado o una convenci6n, y 2 - la Comisi6n de Derecho Internacional de les
Naeciones Unidas reonoci6 Implicitamente quae toda anchura del mar territorial que
no exceda de doce millas estd autorizada por el derecho internacional, dado que,
en sentido positivo, no cabe otra interpretaci6n a la proposici6n negative del
pdrrafo 2 del Arti.ulo 3 aprobado por la Comisi6n y quae ue transmitido a la
Primera Conferencia de Ginebra, pdrrafo en el quc, como todos sabemos, se declare
quo "La Coisi6n considers que el derecho internacional no autoriza a extender el
mar territorial mns all de 12 millas" LO/.

Partiendo de esta premise bdsica quae nos parece no s6lo inobjetable sino
inscalayable, mi d elegaci6n se ha preocupado por delinear un procedimiento que, en
la prActicea, puede traducirse en que un considerable ni5mero de los Estados que
en ejercicio de sus. facultades soberanas fijen la anchura de su mar territorial
dentro del limite autorizado por el derecho internacional, se sietau inclinados
a hacerlo a una distancia no mayor de seis millas.

Partiendo de esta premisa b6sica quo nos parece no s6lo inobjetable sino
insoslayable, ml delegaecidn se ha preocupado por delinear un procedimiento que, en
la prActica, pueda traducirse en quo un considerable n-dmero de los Estados quo en
ejercicio de sus facultades soberanas fLijen la anchura de su mar territorial dentro
del imite autorizado por el derecho internacional, se sientan inalinados a hacerlo
a una distancia no mayor de sets millas.

Pars este procedimiento se ha introducido el elemento de la compensaein que
noshha parecido el ilnico aeeptable, ye quo lo mism en el orden de las relaciones
entre individuos que e el orden de las relaciones entre los Estados, no se puede
t-sperar y memos at exigir Is abstenc6in del ejercicio de derechos legltimos sino
mediante una compensaoi6n adecuada. Si algunos Estados consideran provechoso
pare sue intereses especiales ccmo potencies marttimas y pesqueras quc el

J Focumentos Oficiales de la Segunda Conferencia de ins Naciones Unidas sobre el
Derecho del Mar, anexos.

10/ 'Documentos Oficiales de la Asamblea General, Unddcimo perfodo de sesioes,
Suplemento No. 9, pdrr. 55.
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mayor nimero de Estados ribereflos posible no hagan usa de su derecho a fijar
a su respectivo mar territorial la anchura ifnite de doce mllas, se impone,
entonces, la necesidad de que se ofrezca a estos d1timos una compensacidn suficien-
temente atractiva para lograrlo.

Puesto que la cuestidn de los Ifmites de las pesquerfas se ha venido discu-
tiendo desde la Primera Conferencia y se encuentra actualmente en el programa de
la Segunda Conferencia fntimamente vinculadas con la anchura del mar territorial,
hemos pensado que la compensacidn que pudiera resultar mds adecuada consistirfa
en establecer una zona con derechos exclusivos de pesca cuya extensi6n estarfa en
proporcidn inversa con la extensidn que en cada caso se fije al mar territorial.
Asf, por ejgmplo, de acuerdo con nuestra propuesta un Estado que fijase como
mwximo seis millas de anchura a su mar territorial, dispondrfa de una zona de pesca
adicional de doce millas de extensidn, es decir, hasta un total de dieciocho; un
Estado cuyo mar territorial fTese de nueve milias tendrta derecho a una zona de
pesca" adiclona de seis millas, 1o que darfa un total de quince, en tanto que un
Estado que fijase diez u once millas de anchura a su mar territorial, sdlo disron-
drfa de una zona de pesca que le 'permitiese completar el limite de doce millas.
Finalmente, el Estado cuyo mar territorial fuese de doce millas no tendrra zona
de pesca adicional alguna.

En cuanto al ilmite de 18 millas que serfa la mdxima distancia a que la zone
de pesca podrfa llegar, lo heos escogido, tanto porque nos ha parecido e! mds
razonable para el objeto 'que se persigue, como porque existe respecto a ese
ifmite un valioso antecedente en la Conferencia de Codificaci6n de la Haya en
la que-fue defendido con numerosos argumentos. Bisteme citar al respecto los si-
guientes pdrrafos, tomados de la respuesta que dia al cuestionario elaborado par
el Comiti Preparatorlo de dicha conferencia uno de los Estados de Europa occidental
que se hallan representados en nuestra Asamblea. Ye refiero a Portugal, a cuyo
distinguido representante tuvimos el gusto de escuchar ayer en la tarde, aunque
expresando, es cierto, tesis un tanto diferente. Dijo, pues, Portugal-en su
respuesta al Comit6 Preparatorio:

"La fijacidn de una anchura uniforme pare todos los fines deberfa ser
tal que satisficiera todas las diferentes necesidades de los Estados; la
extensidn de las aguas territoriales no puede, par lo tanto, ser fijada en
mnos de 18 miflas ... En caso de que no pareza probable que este ifmite
de 18 miflas obtenga la aceptacidn de todos los Estados, serfa indispensable
adoptar una anchura variable para cada finalidad especffica. Entre estas
finalidades espeefficas, la pesca y la cuestidn de los derechos exclusivos
de pesca del Estado ribereEo ... son materias de importancia vital Para todos
aquellos pueblos pare los que la pesca representa un complemento indispensable
de su alimentacidn y de su existencia, y Para los que a veces constituye la
ocupacidn mds productiva y rods segura.22/

3__/ League of Nations. Conference for the Codification of International Law.
Bases of discussion. vol. II, p~g. 31.
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Un segundo elemento innovador en nuestra propuesta es el contenido en su
artfculo 2, tendiente a obtener el mayor grado de estabilidad posible en lo que
atafte a Is anchura del mar territorial, aunque respetando, desde luego, lo mismo
que en la innovacidn contenida en el artfculo primero, el derecho inalienable del
Estado ribereflo a ser a mismo el que decida la anchura que convenga fijar a su
mar territorial dentro de los ifmites, naturalmente, autorizados por el derecho
internacional. Para lograr esa estabilidad se prev4 en el artfculo en cuestion de
nuestra propuesta que una vez que el Estado ribereflo correspondiente haya fijado
la anchura del mar territorial y la baya comunicado al. Secretario General de las
Naciones Unidas, el propio Estado estarS obligado a no modificar ess anchura antes
de que bays expirado un plazo de cinco affos a partir de la entrada en vigor del
instrumento internacional cuya concertacidn se contempla en la propuesta.

La tercera iiiovacidn de nuestra propuesta, cuya importancia y utilidad me
parece vale Is pens de recalcar tambidn, es la incorporada en el artfculo 3. En
virtud de las disposiciones de este artfculo, todos los Estados quedarfan obligados
a expedir las disposiciones legislativas y reglamentarias pertinentes pars evitar
que sus nacionales pesquen dentro del mar territorial y de la zona de pesca de
otros Estados, a menos que sean autorizados al efecto por las autoridades compe-
tentes del Estado ribereflo correspondiente. Los Estados sa comprometerfan
iguslmente a adoptar las medidas de fiscalizacidn necesarias pars asegurar Is
observancia por sus nacionales de dichas disposiciones legislativas y reglamentarias
asf como a mantener informado al Secretario General de las Naciones. Unidas tanto
respecto a estas disposiciones como a aquellas medidas.

Al sugerir la adopci6n de las estipulaciones de que se trata, mi delegacidn
se ha inspirado en la necesidad de que todos los gobiernos, y especialmente los
de aqualos pafses en los que existen poderosas flotas pesqueras, contribuyan
activamente a hacer desaparecer uno de los principales motivos de friccidn inter-
nacional en materis de pesca, que consiste, como todos 1o sabemos, en la invasidn
de los mares territoriales de numerosos Estados riberefios ;or flotillas de buques
extranjeros que se dedican a pescar en tales mares violando las leyes y reglamentos
expedidos y publicados por el Estado ribereao. Estamos conveneidos de que, si
se adoptara el procedimiento que proponemos, se habrxa dado un paso nada desderlable
para contribuir "a aliviar tiranteces internacionales y a preservar el orden y
la paz en el mundo" conforme a 1o expresado en Is resolucidn 1307 (XIII) de la
Asamblea General de las Naciones Unidas en virtud de la cual nos encontramos
aquf reunidos.

EL Gobierno de Mdxico esta persuadido de que la mejor miners de predicar una
determinada soluci6n estriba en hacerlo con el ejemplo propio. De allf que el
mtodo que aconsejaios en nuestra propuesta hya sido ya puesto en prictica, en lo
que toca a nuestro pars, en reciente decreto expedido el 22 de febrero del fao en
turso por el Presidente de los Estados Unidos Mexicanos, Licenciado Adolfo LTpez
IMPateos.
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En ese decreto, el Jefe del Gobierno de YIgxico hace notar que ha sido siempre
"norma fundamental e invariable" en la 1olftica exterior de nuestro pars, el

maiktener y fomenter bu6nas relaciones Irternacionales "aunque nunca sobre otra
base quae no sea la del rags absoluto respeto a ia dignidad y soberanfa no sLo de
V1xico sino dae las demes pafses", agregando a continuacidn que "con el fin de
prevenir cualquier incidentt que pudiera empafir esas buenas relacibnes" el
Gobierno que preside considera que es su deber "restringir, con estricta sujecidn
a nuestro sistema de derecho, las actividades pesqueras de las embarcaciones de

matricula nacional que operan en el mar territorial mexicano limrtrofe con los
de ottos paises, estableciendo al efecto un servicio especial de vigilancia e
inspeccidn que permita un mejor control sobre ellas en materia de navegacidn y
de pesca". El decrqto a que vengo refirindome dispone terminantemente en su

artfculo primero que "Las embarcaciones de matrfcula nacional sdlo podrdn desarro-
flar actividades de pesca en el mar territorial mexicano o en alta mar, excepto
cuando se acredite, ante el drgano competente, que las autoridades de un pals
extranjero ban otorgado autorizacidn para realizar esas actividades en su
jurisdiccidhn".

los nueve artfculas restantes del decreto establecen en forma detallada un
sistema de prevencidn, vigilancia e inspeccidn dentro del mar territorial mexitano
para conseguir el estricto cumplimiento de las normas establecidas en el artfrulo
primero, previendo igualmente severas sanciones para los oasos de infraccidn.
Io quae la delegacidn de Y~xico sugiere en el artfculo 3 de su propuesta no es
pues una idea tedrica, sino algo quae se encuentra ya en mi pals en vras de reali-
zacidn y lue, de se adoptado igualmente por todos los demls Estados, contribuirfa

en forma decisiva a poner fin a los deplorables incidentes de pesca qua, sobre
todo durante los aItimos afos, se han venido produciendo con demasiada frecuencia
en diversos mares territoriales, entre ellos el nuestro.

Con lo que acabo de exponer, creo que queda suficientemente precisado el
contenido y alcance de las tres innovaciones qua encierra nuestra propuesta en re-
lacidn con la quo, Junto con otras siete delegaciones de tres distintos continetes,
coauspicid la de VMixco hace dos affos en la Primera Conferencia 12/. Hemos hecho
estas adiciones movidos por un deseo constructivo y conciliatorio, tratando de
dar satisfaci6a a opiniones qua nos han parecido razonables y de hacer desaparecer,
hasta donde 1o permita la inmutabilidad de las cuestiones de principio, las
objeciones expresadas en la Primera Conferencia por otros representantes. Desde

luego quo, si se exieptda el principio bdsico incorrpado en A pfrrafo primero del
artftulo primero de la prowuesta, consideramos qua todas las disposiciones restantes
de la misma puedaen set motivo de revisidn y estamos dispuestos a examiner no sd0o
con espfritu abierto sino con simpatfa cualesquiera observaciones constructivas qua
pudiesen hacer las dems delegacidnes.

Como ya 1o indiqud al principio, desearfa concluir ml expobicidn formulando
algunas consideraciones .generales respecto a la tarea encomendada a nuestra
Conferencia y a su§ perspectivas.

2/. Documentos oficiales de la Conferencia de las Naciones Unidas sobre el Derecho
del Far, vol. II, anexos, documento A/CONF.3/L.3t.



Creo que s! aspiramos a alcanzar dxito en la ardua empresa que se nos ha
confiado, debemos ante todo tener una idea clara del prop6sito fundamental que
perseguiamos, evitar, como se acostumbra decir, que la contemplacidn de los drboles
nos haga perder de vista el bosque.

Ese propdsito fundamental estriba, segn no otros lo entendemos, en encontrar
una fdrmula que permita codificar en el orden internacional la aachura del mar
territorial y los lflites de las pesquerfas. Para lograr realizarlo con eficacia
y no en forma puramente tedrica e ilusoria, nos parece requisito indispensable
que la flrmula en cuestidn pueda obtener el acuerdo libremente consentido de
todos, a al menos de la inmensa mayorfa de los Estados aquf representados. Recor-
demos que la Convencidn sobre el Mar Territorial y la Zona Contigua fue aprobada
hace dos aios por 61 votos a favor, ninguno en contra y dos abstenciones 13/; y
que la Convdncin sobre la Alta Ivr recibid en la Primera Conferencia 65 votos a
favor, ninguno en contra y solamente una abstencidn 3_4. ro se trata aqu! de
elaborar un documento acadgmico rds o menos brillante, sino un instrumento
internacional que para tener obligatoriedad jurrdica deberd ser no sdlo aprobado
y firmado sino tambidn, lo que es mucho mras diffbil de conseguir, debidamente
ratificado.

1a primera e insoslayable conaicidn para que los esfuerzos tendientes a
conseguir un tal acuerdo, libremente consentido, tengan probabilidades de exito
estriba, en nuestra opinidn, en que se proceda con pleno conocimiento de la realidad,
es decir, de la situacidn y de la pr~ctica internacional que actuatmente existe
en lo que atafe a la delimitac-in del mar territorial, y en que se obre, ademds,
respetando escrupulosamente el principio de la igualdad jurrdica de los Estados.

Precisa, por lo tanto, tener muy en cuenta Ia sabia advertencia formulada
por el Comite Preparatorio de la Sociedad de las Naciones para la Conferencia de
La Haya cuando dijo: "El Comitd cree de su deber sefialar que el trabajo de codi-
ficacicn entrafa el riesgo de traducirse en retroceso del derecho internacional,
st el contenido del instrumento de codificacidn se queda atrs de lo que es en
realidad el derecho existente."15/. Yds atfn, a la luz de los infru:!tuosos esfuerzos
real.tzados desde 1930, creo que rodrtamos hoy afirmar que, si no se toma en cuenta
In reslidad existente, no sdlo se corre el riesgo de un retroceso del. derecha
intetnacional, sino el de hacer imposible la propia codificacidn.

131 i3Ld,, vol. II, 20a. sesidn plenaria, pdrr. 126.

1/ Ibid., vol. i, 18 .. sesidn plenaria, prr. 103.

15/ League of Nations. Conference for the Codification of International Law.Bases of discussion. vol. II, pg. 9-
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la realidad existente - ya antes he tenido ocasidn de decirlo pero no es
superfluo repetirlo ahora - es quo alrededor de tres cuartos de los Estados coste-
ros del mundo han fijado ya en sus leyes, o anunciado la intencidn de fijar, una
anahura de su mar territorial superior a tres millas y que en la mayorfa de los
casos oscila entre seis y doce millas, irmite este iltimo quo, no bo olvidemos
tampoco, la Comisi6n de Derecho Internacional de las Vaciones Unidas ha reconocidb
implfeitamente coma autorizado per el derecho internacional.

Sin descococer esta realidad, uno de los representantes quo hicieron use de
la palabra la semana pasada parecfa sugerirnos que preguntdsemos a aquellos Estados
cuyas flotas se obupan de la easi totalidad del transporte martrcio las razones
por las qae se oponen a que la anchura del mar territorial pueda extenderse hasta
e. ifmite de doce millas.

Lamento no compartir La opini6n el distinguido orador respecto a la necesidad
de esa pregunta. Desde hace cinco lustros, Gidel, considerado a justo tftulo come
una de las mds altas autoridades en la materia, nos di6 ya la respuesta en los
siguientes tdrminos:

"Un factor primordial de divergencia es la desigualdad del poderfo
marftimo. Mlientras mayor es el poderfo marftimo de un Estado, mis tender
4ste a limitar la anchura del mar territorial. Al mnes asf ha sucedido desde
quo el principio de la libertad de los wares - se habla tquZ ilnicamente del
tiempo de paz - ha triunfado definitivamente hace mis de dos siglos. Una
gran potencia marftlima - sigue dicienclc Gidel - no tiene necesidad de pedir
al derecho internacional los medios de ejercer facultades especiabes sobre
una amplia zona de mar adyacente a sus costas: sus propios medios de acei6n
bastan para asegurarle ese ejercicio ... " W

Fara completar este certero juicio del ilustre internacionalista francis,
cuya reciente desapari~idn ha side tan lamentada, conviene agregar quo desgracia-
damente las potencias marftimas quo, per regla general, son tambidn potencias
pesqueras, no se limitan al ejercicie de "facultades especiales" en las zonas de
mar adyacentes a sus costas, sine quo con demasiada frecuencia pretenden ejercerlas
igualmente on mares territoriales ajenos, a miles de kilcmetros de sus propios
litorales.

lTa consagracidn .jurfdica de semejante conducta vendrfa a tradutirse en una
situacidn de flagrante injusticia con detrimento de los legflimos derechos de esa
inmensa mayorfa de los.Estados del mundo a los qua se aplica la denominaci6n
gendrica de "Estados ribereos". Esa situaci6n habrfa podido explicarse, aunque
no justificarse, en 4pocas ya felizmente superadas en las quo un reducido nmero de
otencias ejerofa una influencia hegemdnica en la formulaci6n de las normas de

derecho international. Pore en nuestros dfas resulta totalmente inaceptable.

16 Gilbert Gidel, Le droit international -ublic de la mr, Tome III,
La mar territoriale et la zone conti ge arns, 1934, pig. 141.



Debemos reflexionar en que vivimos en la segunda mitad del Siglo XX, cuanda
las Repdlicas latinoamericanas ban alcanzado ya su madurez en el orden de las
relaciones internacionales; cuando es un hecho patente el renacimiento independiente
de Asia y del mundo drabe, y cuando la casi totalidad de las naciones africanas
ban conquistado su libertad de autodeterminacidn o estdn en vfsperas de lograrla.

Ademds, la Organizacidn de las Naciones Unidas, bajo cuyos auspicios se
reine nuestra Conferencia, estt basada, segtdn lo establece el Capftulo Primero de
su Carta "en el principio de la igualdad soberana de todos sus Miembros". En ese
mismo prin4pio el que sirve de fundamento a la Organizacidn de Ios Esrtdos
Americanos, de la que como es sabido forman rarte las veinte replblicas latinoameri-
canas y Ids Estados Unidos, y que en tdrminos todavfa m~s claros y precisos se
halls consignado en el Arttculo 6 ae la Carts i/ suscrita en Eogotd en 194a que
dispone lo siguiente:

"Los Estados son Jurfdicamente iguales, disfrutan de iguales derechos
e igual capacidad pars ejercerlos, y tienen iguales deberes. Ios derechos
de cada uno no dependein del Foder de que disponga para asegurar su. ejercicio,
sino del simple hecho de su existencia como persona de derecho internacional."

En consecuencia, pars que una fdrmula de de3- destinada a fijar la anchura
del mar territorial y los iUmites de las pesquerfas pueda aer aceptable pars todos
los Estados reunidos en esta Conferencia, deberd ser tal que d4 satisfaccidn no
s01o a los deseos de las que Soseen importantes flotas marftimas y pesqueras, sino
tambi4n a los derechos, las relvindicaciones y las aspiraciones legftimas de los
psfses nuevos o en proceso de desarrollo que, como Mxico - cuyos litorales tienen
una extensidn de 10.000 kil6metros - ven en el sprovechamiento de sus recursos
marftimos un elemento esencial pars la elevaci6n del nivel -de vida de sus pueblos.

No hay que olvidar, por otz.a parte, que el mar territorial estd sujeto a la
soberanfl del Estado riberefo que, por lo tanto, tiene sobre 41 derehos esencial-
mente antlogos a los que ejerce en su propio territorio, incluyendo desde luego
entre tales derechos el del uso y apropiacidn exclusivos de sus recursos naturales.
De ahf la trascendencia de la cuestidn de la anchura del mar territorial cuya
fijacidn qued6 pendiente en nuestra pasada Conferencia. De ahr tambidn que si se
diese una solucidn apropiada a esa cuestin, como serfa, por ejemplo, la que
sugiere la fdrmula flexible de tres a doce millas, se habrfa resuelto simultlnea-
mente el problems de los ifmites de las pesquerfas.

No parece pies que pueda esperarse razonablemente que el Estado ribereffo
renuncie a un derecho inalienable, como es el de todo Estado a fijar Is anchura
de su mar territorial dentro de las lUmites autorizados par el derecho internacio-
nal, a cambio de concesiones ilusorias. lo que sf resultarfa aconsejable serfa
que se estableciese, como lo hace la propuesta que M6xico ha sometido, una

i_1 United Nations Treaty Series, vol. f19, p4g. 3.
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compensacidn de valor real para el Estado ribereo. Creemos que sS1o esa compen-
sacidn podrta inducir a un nimero considerable de los Estadob que afn no ban
ampliado la anchura de su mar territorial, no a renunciar a su derecho de fijar
dicha anchura hasta el itmite de doce millas, pero s a abstenerse voluntariamente
de hater uso del mismo, al menas por algdn tiempo.

Este procedimiento realista, justo y equitativo es el qua sugiere la propuesta
de I.xico inspirada en el deseo de cooperar lealmente al 4xito de nuestra
Conferencia, deseo tanto mds desinteresado cuanto que la anchura de nueve millas
que nuestro pafs tiene fijada en su legislacidn al mar territorial mexicano esti
fundada, como creo haberlo demostrado en la primera parte de mi intervenclin, en
algo que en derecho internacional se encuentra aceptado sin reservas y que se
conoce con el nombre de "derechos bist6ricos". Naturalmente que me-refiero a
autinticos derechos bistdricos, tal como se les conoce en derecho internacional,
y no a asa sorprendente nocidn de derechos histdricos de nuevo cuffo fabricados
al vapor en el tirmino de cinco affos.

Creemos que las Fbtencias marftimas barfan bien en no rechazar a la ligera
"el esfuerzo conciliatorto, constructivo y de buena fe que representa nuestra
jropuesta. Ojald reflexionen en que, de fracasar nuestra Conferencia, dentro de
unos cuantos aflos ya no podrd pensarse como ahora en una fdrmula flexible de tres
a doce millas, sino que la prdctica de la inmensa mayorfa de los Estados habrd
impuesto la fdrmula uniforme de doce millas. Vo 'cree que sea dsta una mera inter-
pretacidn subjetiva de la probable evolucidn internacional en la materia, ya
que el propio Presidente de la delegacidn de los Estados Unidos a nuestra
Conferencia, en una declaraecidn formulada hace apenas dos meses ante A Comitd de
Relaciones Exteriores del Senado de su pafs, dijo entre otras cosas to que a
continuaci6a traduzco del bolettn dae prensa expedido por el Departamento de Estado
el 20 de enero de 1960:

"Existe la opini6n de que s no se logra flegar a un acuerdo en la
prdkxima conferencia sobre la anchure del mar territorial y la de la zona
contigua para pesca, y sobre los derechos de los nacionales de otros Estados
en esta illtima, la prctica individual de los Estados puede con el tiempo
tender a establecer un mar territorial de 12 miflas de anchura." 18/

la delegacidn de YAico estd persuadida de que si se toma en cuenta lo suce-
dido en la Conferencia de La Haya en 1930, to acaecido en este misma ciudad de
Ginebra en 1958 y el hecho de que en los dos alos transcurridos desde entonces cuatro
nuevos Estados han fijado en doce millas la anchura de su mar territorial, se impone
la conclusidn de que el 4xito o el fracaso de esta segunda Conferencia dependerd
en Ailtima instancia de que las Ebtencias marttimas y pesqueras abran bien los ojos
a la realidad circundante y sepan interpretar correctamente las lecciones.de la
historia.

18/ Convention on the Iaw of the Sea, Hearing Before the Committee on Foreign
Relations, United States Senate, Eighty-Six Congress, Second Session,
January 20, 1960 , pdg. 109-110.



Mr. SEN (India): May I have leave, at the very outset, to convey, on
my own behalf, as also on behalf of my Government and my delegation, our sincere
congratulations to our Vice-Chairman, Ambassador Correa, who is presiding today,
to our Chairman and to our distinguished Rapporteur on their being elected to
their respe-tive offices. We share in the general happiness expressed freely
and widely here about the election of you, Mr. Vice-Chairman, and the Chairman
and the Rapporteur, and we are convinced, Sir, that the ability and good judgement
which you will all bring to bear in the interests of the good work of this
Conference will contribute largely to its success.

We are very happy:indeed to note at the very beginning of this Conference
the sincere desire expressed on behalf of almost everyone assembled here for the
success of the Conference. It will be recalled that when we met here in 1958
the field of our work was much wider. Fortunately, the field has become narrower
this time, though possibly more difficult. Notwithstanding the failure of the
Conference last time to arrive at a decision cn the two points on which we have
been assembled this time, it must be freely acknowledged that the Conference
last time achieved remarkable success considering the very wide field for its
activities and the vast range traversed by its work. I do not think that we have
any reason to feel pessimistic or despondent about the work we did in 1958. In
fact, a mere look at the four conventions which have resulted from our joint
labours last time would convince even the most sceptical reader about the clear
degree of success which the Conference achieved on the last occasion.

Coming to our work at -present, as T said, although the work is less and
covers a much narrower field, yet the task is certainly much more difficult.
The difficulty of it cannot be ignored. I heartily agree with my friend, the
leader of the United Kingdom delegation, that this is not a subject which will
yield itself very readily to a neat and facile, provision of law. Let it be
acknowledged at the very outset, and let it be borne ln mind throughout, that
this is a problem which is not mdrely a legal one, but also is political, economic
and, what is more, psychological. So many factors have contributed towards the
polarization of opinion among the different States assembled here, in favour of
either one view or the other, that it is difficult to imagine any neat, clear-cut
provision of law finding a solution for a problem which is tertainly a complicated
one.

May- I 'remind the Conference what happened on the last occasion - very
briefly, without trying to traverse a very wide field or trying to be lengthy?
When we asembled last time it was apparent from the very beginning that the
big maritime Powers were in favour of a very narrow territbrial sea of three miles,
and three miles only. The concept of the fishing zone was totally unknown so
far as they were concerned, whereas a large number of States - notably what we
call the newer and younger States - felt rather strongly that, for their own
interests, it was necessary to have a wider sea appropriated within their
territorial waters. In between these two extreme views were ranged those who
did not mind having a narrow territorial sea but who certainly wanted a wider
range for fishing and other allied activities exclusively appropriated to the use
of the coastal State. It will be recalled that that group of States was led by
Canada.
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We were ourselves responsible, jointly with Mexico, in sponsoring a draft
resolution 19J/ which favoured the creation of a territorial sea ranging between
three and twelve miles - what we then called "a flexible limit". It appeared
as the Conference proceeded that it was impossible to obtain a decision by the
requisite majority in favour either of the one or the other - either in favour
of the Indian-Mexican draft resolution or in favour of the three-mile draft
resolution. LO/ It was at that moment that two very well known draft resolutions
came up before the Conference, the first sponsored by the United States of
America g_/ and the second sponsored by Canada. / Those two draft resolutions
fall within the group which we know now today as the six-mile group with a further
six miles as the fishing zone. The difference is well known, and as far as the
United States draft resolution was concerned it purported to subject the fishing
zone to the use of prior rights, a sort of solicitude to be enjoyed by certain
Powers exercising fishing rights in the territorial waters of other States, and,
subject to those rights, the coastal State enjoying the entire fishing zone as its
own, whereas the Canadian draft resolution wanted an exclusively appropriated
fishing zone for the coastal State.

It was then that we thought that, in order to achieve a decision of the
•Conference, it was necessary for some States to make a move, and we found it
possible then to support both the United States and the Canadian draft resolutions
in the hope that, with our support and with the support of some other States
that came with us, we would have a decision, a rule of law, governing this
particular complicated problem. Unfortunately, the Conference could not arrive at
.a decision because even those two draft resolutions failed to. obtain the
requisite majority.

Since then there has been a gradual polarization .of opinion in the world at
large either in favour of the twelve milers or in favour of the six milers -
either the variety of the United States or the variety of Canada - but I regard
them both as falling within the group of six milers. There has been no
polarization of opinion in favour of a three-mile territorial sea. Without using
any provocative or extreme language, I may say that history has forgotten the
rule of law which sought to limit the territorial sea to three miles only. And
we might as well start with a consideration, on a completely new slate, as to
whether we should have a twelve-mile territorial, sea or a six-mile territorial
sea with a fishing zone of the type of Canada or of the type of the United
States. That is the only problem before the Conference in my respectful
submission.

ig/ official Records of the United Nations Conference on the Law of the Sea,

vol. III, annexes, document A/CONF.13/C.l/L.79.

Ibid., documents A/CCNF.13/C.l/L.77/Rev.l and A/CONF.13/C.l/t.lhO.

g_/ Ibid., document A/COF.13/C.l/L.159.

Ibid., document A/CONF .13/C .1/L .77/Rev.5.



-190-

Before I come to the respective merits of the various draft resolutions
which are here for our consideration, may I say merely that the supporters of
the twelve miles do not fall within any well-defined group of States. They are
spread far and wide over the entire world, and they form a rather representative
cross-section of different States belonging to different continents and of
different political complexions. But it is significant to note that the dominant
feature in this group is the predominance of what we call the newer and younger
States. It is they who have raised their voice most effectively in favour of
a twelve-mile territorial sea. It is not a mere accident that these newer
aD' yourger raticns should be asking for a wider territorial sea, whereas
the older maritime powers should be wanting a narrow territorial sea. Their
past history,. their sufferings, their economic under-development and, the most
important thing, their passionate craving for a better life explain their
eagerness to cling to and to appropriate to themselves for their exclusive use
and occupation their adjacent seas as far as possible. For one thing, they
have not the men or the equipment'to sail the high seas or to exploit them.
For another, they feel rightly or wrongly, that a wider territorial sea would
give them an insulated life, free from interference from the great Powers.

Iay I add here - because I do not want to say very much on it -- that with
these small Powers this factor of warships of foreign Powers coming into their
adjacent sea and remaining there for long periods is not a very welcome
phenomenon, and they are anxiously worried about the possibility of such
warships coming #n the future and staying within the waters adjacent to their
seas.

These are the diyerse factors which have contributed to the hardening and
polarization of opinibn, mostly among the smaller Powers, the younger nations,
im favour of a tWelve-mile territorial sea, apart from the most important
factor, namely, the factor which induces the coastal State to take all measures
for appropriating the fishing and other marine resources adjacent to the sea up
to a breadth of twelve miles.

As I said, this is a problem of great consequence, and it has a very
complicated nature. One very great American scholar in international law has
termed it a problem of shared competence and shared use. I think that is an
excellent description of the problem before us. How much of the sea is to be
shared and to be regulated exclusively by the coastal States? There is no dcubt
that the history of the progress of humanity has teen marked by the gradual
realization of the fact that the high seas must be kept open for humanity at
large, consistent with the special and peculiar interests of the coastal States.
There i no divergence of opinion about it. It was a great day for humanity
when 'the old ideas of mare nostrum were completely discarded and meb belonging
to different States came to acknowledge the most important fact necessary for
the progress of humanity at large, namely, that the high seas which connect all
the continents must be kept free for the whole of mankind to live on and to sail
upon. We are all supporters of that principle, but the. question is how much
of the high seas -is to be given or is to be appropriated exclusively or
partially for the benefit of the coastal States.
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It is impossible now to ignore the deep feelings of the smaller and the
newer States on this point, and I would be failing in my duty if I did not
raise my voice if not for anything else but to make it known to this conference
in no uncertain terms that the feelings of those smaller countries, which want
the twelve-mile territorial sea for their exploitation and for their security,
is a thing which has to be taken note of and not merely discarded and brushed
aside if we really desire to succeed in this conference. And it is only by
taking note of this that we can possibly find a compromise which will yield
results in this conference, which will possibly give us a rule of law on this
complicated problem. If we ignore it totally I am afraid that, at least for the
r3resent, we shall not succeed in formulating a rule of law which is our common
desire.

Coming to the different proposals which are before us in this conference,
may I take up first of al the concept of the fishing zone, which is an
important part of the Canadian L_/ and also the United States 24/ draft
resolution. My delegation is happy to note the opinion in favour of a contiguous
fishing zone adjoining the territorial seas where the coastal State would
exercise exclusive fishing rights, and it has welcomed the general acceptance
of this idea among all the States. For economically under-developed countries
it is of the utmost importance that the adjacent seas of the coastal State are
kept appropriated for the use of the coastal State. Many of these older
countries; but yet newer nations, are undernourished. They do not produce enough
food to sustain them, and possibly their resources are not enough to give them
an ever-increasing supply of food dxawn from the soil. Yet the seas afford an
endless reservoir of good food and protein, and it is necessary, therefore, that
in their narrow seas, up to a depth of twelve miles, they should be allowed to
fish for themselves and keep the catch for themselves without opening themselves
Up to competition with older and more advanced countries, which naturally have
the better equipment and the better techniques for catching fish.

I am not unmindful of the rather serious impact and possible hardship which
this exclusive appropriation may cause for some countries, with some of which we
are in particularly intimate and cordial relations, and whose hardship we cannot
possibly overlook with an air of indifference. And here, though our preference
would be always, so far as the fishing zone is concerned, for the Canadian
draft resolution, we shall not be unmindful of, and we shall possibly not shut
our minds to, considerations which might be brought up at a later stage, or at
any stage, designed to remove or alleviate the hardships or impacts which might
be caused by bringing the Canadian draft resolution into application at once.

23/ Official Reccris of the Second United Nations Conference on the Law of the
Sea, annexes, document A/C0F.19/C.1/L.4.

24 Ibid., document A/CCF.-19/C./L..3.
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For, after ally no rule of law can be established over the tears of millions
and the hardships of thbusands of homes, and any reasonable proposal designed to
strike a good balance, keeping the ultimate. establishment of the twelve-mile
fishing zone for the coastal States will receive our careful consideration, and
we would be ready to help in finding a solution. But let it be understood that
we are for the ultimate establishment of a twelve-mile fishing zone for-the
coastal States, for we think that it is in the best interdsts of the coastal States
and the world and win ensure peace and eliminate disputes and quarrels for all
time to come. This is not merely from the point of view of -in objective appraisal
of the respective merits of the two resolutions, but also from an analysis of the
difficulties which in practice might be created if we try to put the United States
resolution into practice. With all due respect to my esteemed friend, Mr. Dean,
the leader of the United States delegation, may I point out that the mechanics
proposed in the resolution of the United States appear to us to be very difficult
in their application, and we apprehend that it will meet with insuperable
difficulties in actual practice if we seek to execute it in the actual field
of operations.

.Let us try to analyse what is involved in the matter of the execution of
this proposal. If I may summarize briefly, the proposal is for quantification
of catch and fishing efforts. That requires absolutely reliable data and workable
all -the .world over of the catch and fishing efforts of distant countries in the
coastal-areas of coastal States, not only within the field of six to twelve miles,
but also in the field of three to six miles, for today in these distant waters
the fishing fleets of the big maritime Powers go right up to three miles or have
been going right up to -three miles. Therefore, the catches they have been having
•andthe efforts they are pursuing were in relation to this area which falls
-within the three and.the twelve-mile zone. Have we separate figures for the
area between three and six miles and the area between six and twelve miles? I
am afraid that we have not. Further, I find that with regard to most of the small
countries there is no data available, although it might be that some sort of
data may he available with regard to the waters centiguous to Iceland or the
waters contiguous to Canada. With regard to the rest of the world, I am afraid
that we are not possessed of any data at all. As I have said, with regard to
the Canadian an& Icelandic waters, I am afraid our data are extremely insufficient
and do not fall region-wise, no data for the first three to six miles and then
for the second six to twelve miles. It is only by such data that we can quantify
the fishimg efforts and catches of the area between six and twelve miles, and

- that explains why exaggerated figures have appeared in some of the Press
despatches of countries which are going to be affected by such a proposal, whereas
counter-statements, ahd quite worthy counter-statements, have been given to us
indicating the rather exaggerated nature of the possible effects of the
Canadian resolution, if it is put into action.

I am afraid that if we try to work out in practice the United States
resolution it would leid to innumerable and endless quarrels and disputes, and,
without possessed of proper and sufficient data, it wotid be impossible even for
the International Court 6f Justice to adjudicate upon or determine such
disputes. :
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It would be to the interest of the whole world if we accepted for the purpose
of a fishing zone the Canadian resolution. We may think of other considerations
later on or at any other stage, and I have no doubt that .those States themselves
would not be averse to lending themselves to agree upon reasonable agreements,
either bilaterally or multilaterally, and, as I have said, my delegation would
not be at all averse to considering suitable proposals designed to alleviate or
to reduce hardships, but acknowledging the establishment of a twelve-mile
fishing zone at some fixed point of time.

Coming now to other aspects of the territorial sea, the consideration of the
six or twelve-mile zones, either one or the other of the two alternatives. W4th
regard to the twelve-mile zone, we are not convinced by the contention which
has again been expressed from the floor of this Conference that international law
recognizes only three miles of territorial waters. I only mention this to refute
it as a formal matter, because I do not think there is any practical importance
in speaking either for or against the three-mile territorial sea. It is a matter
of historical and academic interest purely and simply. The whole question is
whether there should be a territorial sea of six miles or a territorial sea of
twelve miles. As I have said earlier, the supporters of the twelve miles are
drawn mostly from the smaller and the younger countries. Let it be recognized
that in times of peace there is hardly any importance as to whether the territorial
sea is six miles or twelve miles, for the ships of all countries enjoy the right
of innocent passage through the territorial seas of other States, and this right
is recognized by international law. Therefore, whether the territorial sea is
six miles or twelve miles, for the purpose of navigation the width is immaterial
in times of peace.

The arguments put forward by my esteemed colleague and friend, Mr. Dean,
with all due respect to him, that insuperable difficulties would be created if
a twelve-mile territorial sea were accepted, appear to me to be of little
relevance because the same facilities for navigation which are now existing will
be available in times of peace whether the territorial sea were fixed for six or
twelve miles.

But the other argument is understandable, the argument based on the grounds
of security. In this context, it is difficult to carry conviction that the
outward-limit, either the six miles or the twelve miles territorial sea, is not
necessary for the security of coastal States but is important for the security
of a non-coastal State, although it may be situated hundreds of miles away.
The fact is that if a State, is at war, the width of its territorial sea is of no
consequence in relation to any nation. It is in situations short of war that the
width is important for coastal States. Some Powers appear to be worried that
when they are at war they may have difficulties in the waters of neutral States
with a twelve-mile territorial sea. It seems to us that the interests of coastal
States in peacetime must take precedence over the interests of non-coastal States
in times of war. The domination of smaller countries by the big Powers is still
a vivid reality. The small countries are fearful of any encroachment by land or
by air, and particularly of foreign warships coming into adjacent seas and
remaining there for long. They are anxious thus to keep a reasonabl0 limit of
twelve miles of territorial sea. It will not help the codification of internaticnal
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law if we ignore this gaining apprehension on the part of the smaller countries.
We have a territorial sea of only six miles. That is known to everyone, yet we
find it difficult to ignore the genuineness and the depth and the sincerity
of the feelings of those countries which feel that they for their own security,
although they are not masters of the high seas, ought to have at least
the exclusive use of their own territorial seas up to twelve miles.

As I said in the very beginning, we must take note of this genuine feeling,
the depth of which is certainly well recognized. It is only by taking note of
it that we will be able to find some solution for it. It is necessary, therefore
in order to enable us to arrive at a decision, that some further relaxation will
have to be thought of or agreed to by those countries which have the command of the
high seas, if we are determined to succeed, because otherwise, if furthe
relaxation with regard to the outer limit of six miles is not considered or
agreed to, I am afraid, without trying to be very pessimistic, our prospects do
not appear to be very bright.

I am not at all trying to b'e discouraging or trying to pi oil on troubled
waters - or troubled water on oil - but I am only sincerely trying to give
expression to what I c6nsider to be a proper avenue which may be opened tip and
which may lead to an ultimate settlement of this rather difficult problem.

Let there be a supreme effort on the part of all of us to succeed in this
final taik of codifying the law of the sea and to give to us the rule of law in
the conduct of nations and- States on the high seas and on the territorial seas.
This codification will suffer from infirmities throughout if we fail to reach
an- agreement or to give a law with regard to the territorial seas.

Unless we make such a supreme-effort we shall again fail in our task. I
have no pubt that there will be enough statesmanship among the representatives
assembled here to make possible a realization of that supreme effort. That is
why the large maritime powers have in the past submitted resolutions which
certainly have taten cognizance of the deep feelings of the smaller countries.
I have no doubt that they will do so again in their earnest 4esire to find a
solution for us.

We a -e determined that in all spheres of international life we shall be
guided by the rule of law. The atmosphire for realizing that determination is.
extremely gbod today. For the world realizes that agreement must be reached on
a rule of law in the conduct of nations, that there is no alternative to the rule
Qf law except the destruction of the entire human race.

Let us therefore devote ourselves to the supreme task of helping to create
this rule of law by at least giving oukselves a law of the sea. I hope that
with good luck and with the willing co-operation of all the delegations assembled
here we shall succeed in that supreme task.
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14. YASSEEN (Irak) : Permettez-moi tout dtabord, monsleur le Prdsldent, de
joindre ma voix & celles qui vous ont f~licit4, qu ont fdltcit6 l'ambassadeur Correa
et le professeur Glaser pour leur nomination- leurs postes respectifs.

Je suis persuad4 que vas 6lecttons .l'uanimit4 ne sont pas tellement un
hoinage rendu A vas gouvernements respeetifs, mats un hcmmage rendu aussi 6galement
h vos talents propres et h vos brillantes activit6s internationales.

Prenant la parole & cette phase d6j& avancde du d~bat, je n'ai point besomn de
souligner ltimportance de la tche qui nous dchoit de la Premikre Confdrence des
Nations Unies sur le droit de la mer. Tant d'illustres d6lguds qui mont prdcd
ant bien montrg que la fixation de la lmite de la mer territoriale et de la zone
de peche est, & n1en pas douter, la pierre angulatre du statut de la mer.

Espdrons que cette seconde Confdrence rdussisse 1l oh la premiere a dohou6, et
rdalise autant de succ~s en rdglant ces questions particulires que la premibre avait
r4alisds en r6glant le autres questions du droit de la mer.

Quelle eat done 1'dtendue de la mer territoriale, plus exactement quelle doit
9tre cette Stendue?

Pour y rdpondre, il nous semble ndcessaire de prendre pour point de ddpart
lidtat actuel du droit posatif. Cela nous permet de comprendre et mime d'apprdcier.
la pratique suivie de nos jours et la tendance qut s'en ddgage.

Un point est pour le moins certain, c'est le principe nme d'une mer terri-
toriale, il est certes universellement reconnu. Chaque Etat exeroe en effet sa
souverainetd sur une certatne dtendue des eaux qui baignent ses c8tes. I1 serait
vritment fastideux ii de donner la genbse de ce principe ou de rechercher sea
raisons d'9tre - il nous suffit de nous rapeler que c'est l'un des principes les
plus incontestds du droit international positif. MAis quelle est 1'6tendue de
cette mer territorale dont le principe est st fermement dtabli? Y a-t-il ue rbgle
gdnrale du droit international positif qui fixe une fois pour toutes 1'dtendue de
cette mer? Certains le soutiennent et mgme ddfendent la soi-disant rbgle de trois
milles.

Mats pour nous ume pareille r~gle ntexiste pas, du moins elle West pas une
r~gle gdndrale et il n existe en la matibre aucune r~gle prdcise et gdnralement
reconnue qui fixe d'une manibre rigide ltdtendue de la mer territoriale.

.Tout cela a ddj& 6t6 clair lora de la Confdrence'de la Haye, convoqude en 1930
par la Soci~t des Nations; et le regrettd professeur Gidel l'a bien constatd dans
son livre magistral "Le droit de la mer". "De cette revue d'opinions autoriaes
6mises par des corps savants ou des experts offIciels, on ne saurait" nous dit le
professeur Gidelt "dgager l'existence de rogles unanimement acceptdes concernant
i'dtendue des eaux adjacentes. C'est au contraire une impression d'incertitude que
latsse indiscutablement le rappel objectif des r4sultats de ces divers travaux
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collectifs r~cents dus pourtant les uns et les autres .des ;ersonnalit~s

Plus r6cemment, d'autres juristes aussi autoris6s ont exprim6 le meme point
de. vue : "fl n'existe pas d'unanimit6 sur ltftendue de is mar territoriale" dit
Lauterpacht 21, et Marcel Sibert semble encore plus clair sur ce point; "Quelle
6tendue reconnaat-on & la mer territoria9e?'. "Is r6ponse", dit-il, "varie avec
las 6poques. Loin d'unifier la mati~re, la n8tre lts dmiettde ... A l'heure *
actuelle done, il n'existe pas de largeur unique pour Is mer territoriale, mals une
sdrie de zones, variables draprbs is nature de la protection qui sly attache at, en
outre, variant trs souvent de pays & rays." g_ Je ne veux pas citer plus. Plus
particulirement, la rbgle de trois milles n'est et na jamais 6t4 une r&gle
g6n6rale du droit international positif. Yjis & supposer meme qu'efle sit exist6,
cette r~gle n'existe certainement pas de nos jours. Une granae partie des Etats
qui ont participi & is Conf6rence de a Haye de 1930, et presque les deux tiers de
eux qui ont particip6 L Is premiere Conference de Genbve de 1958 ne reconnaissent
jas cette soi-disant r~gle de trois milles. Cemment done pourrait-on parler d'une
rbgle g6n6rale du droit positif qui s'impose au respect de tous les sujets du droit
international? En plus, cette r~gle nya jamai-s 6t 'objet d'une convention
gsn6rale, on ne saurait done lui prtendre qu'une base coutumlere.

Or, is coutume qui n'est, dans son essence, qu'une pratique rgulibrement
suivie, cesse d.'tre une r~gle de droit du soul fait de son inapplication r6gulib-
rament suivie. Ia rbgle coutumifre qui natt diune pratique doit 4tre maintenue par
une application r4gugire, autrement elle tomabe, et sans aueune formalit6, en
ddsu6tude 6t on pourrait dans ce sens parler pour le momes de Is naissance d'une
coutume oppose ou modificatrice et ce n'est qu'un mdrite de la coutume, rbgie
6volutive de droit, qui s'adapte automatiquement pour ainsi dire & la r6alit6 de is
vie sociale. Ainsi, le principe de la mar territoriale semble certain, mais il n'y
a pas de rbgle gdn6rale qui fixe l'6tendua de cette mer.

2route regrettable qu'elle soit, cette situation n'est pas unique dans l'ordre
international, nais il y en a beaucoup d'autres. Rappelons-nous, & titre d'exemple, le
principe de l'application des lois dtrangeres qui est & is base mame du conflit des
lois. Ce principe est incontest6 a l'heure actuelle; chaque Etat doit ;ermettre que
certains reles des lois 6trangres soient appliqudes par ses tribunaux & certaines
situations juridiques. Yais le droit international ne fixe pas ici d'une faqon
prdcise l'4tendue de la libertd de l'Etat et la portde de son obligation.

g2/ Gilbert Gidel, Le droit international public de la mar, tome I, La mer
territoriale et la zone contigu§, Paris, 1934, p. 68.

26/ Oppenheim's International Law, vol I, 8th ed., edited by Lauterpacht
(London, 1955), p. 488.

_/ Marcel Sibert, Trait 6 de droit international public, Paris, 1951, tome I,
p.' 730.
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Egalement, le droit international oblige chaque Etat A reconnaltre aux
6trangers domicilids ou simplement r6sidents la jouissance dun minimum irr6ductible
de droits. £4is il n'y a pas non plus de r~gles qui d4terminent en d6tail et d'tne
manikre prdcise les droits qui composent ce minimum irrductible dont les 6trangers
doivent avoir la Jouissance; le principe Qst certain, mais sa portde nest pas
d6limite.

Mais tout cela me veut pas dire le chaos fatal ou 1?anarhbie complete, car
quoique difficile, il est souvent possible de mettre en oeuvre de tels principes.
de ddcouvrir tant bien que neal leur domaine propre; de prdciser leurs limites
normales en sinspirant de leurs raisons d'9tre et de la complexit6 des 4ldments
soctaux qut sont A leur base.

I1 en est ainsi du principe de la mer territoriale

Libres apprdciateurs de leur sdcuritd et en gdn6ral de leurs intdrgts vitaux,
en l'absence d'un pouvoir sup6rieur ou d'une convention g4ngrale, les Etats fixent
unilat6ralement i'6tendue de leurs mers territoriales en tenant compte de nombreuses
prdoccupations.

Je ne vois vraiment pas sur quelle base on pourrait leur contester cette
initiative, quand surtout ils se tiennent 6 une mesure raisonnable. Et il est
significatif de constater qu'une limite maxima s'est d6jb. fait jour, qui est la
limite de douze milles nautiques au-del de laquelle un Etat ie pourrait-pas
6tendre sa mer territoriale.

C'est selon cette m6thode trbs souple que la pratique internationale semblc se
poursuivre. Pourquoi me pas consacrer cette pratique? On a d6plor6 dans cette
salle la non-uniformitd qui en r6sulte. On a dit qu'elle aboutit A une varit46 de
lumites qui pourrait entraTner le d~sordre, mais cette varit6 existe d6j&. De
plus, la nature m~me de lamer territoriale nest-elle pas incompatible avec un.
rgle rigide? Les conditions g6ographiques et stratC{iques me sont pas les mgmes
partout. Lt6minent d6l6gud du Brsil, l'ambassadeur Amadeo, a bien soulign6 bier
cette r6alit6. Son expression imag4e est bautement significative : "i1 ne s'agit
pas d'une mer", dit-il, Imais il sagit des mers". En consquence, la largeur qui
semble ici ncessaire pourrait ,tre insuffisante ou mme superflue ailleurs.
Pourquoi, par exemple, imposer i un Etat qui semble satisfait dtune mer territoriale
de quatre miles une mer territoriale plus large ou plus 6troite? Dans ce domaine
l'uniformitd a le mrite d'9tre simple, mais elle risque d'avoir le ddsavantage
d'Stre simpliste.

On a dit 6galement que cette pratique, en permettant d'dtendre la mer terri-
toriale Jusqu'A douze mifles, porte une atteinte grave 6 la libert6 de la mer.

Est-ce vraiment grave? Plus encore, est-ce vraiment une atteinte? Nous me le
pensons pas. Le passage inoffensif dans la mer territoriale 4tant assurd, nest-il
pas suffisant, c. passage inoffensif, pour mettre en valeur la libert6 de la mer?
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Nous croyons que l'humanit4 attend, et avec impatience, le jour oh, mnme en
baute mer, on ne permettra que le passage inoffensif.

Je ne voudrais pas terminer sans aborder trbs sommairement la seconde question
que nous envisageons : les limites des zones de peche. l-a notion d'une zone de
pSche exclusive, quoique nouvelle, ne nous semble pas illogique ou inccmpatible avec
les principes du droit international, quand surtout cette zone ne d~passe pas la
lUmite maxima jusqu't laquelle un Etat pourrait dtendre sa mer territoriale.
Pourtant le ddbat g6nral r6vble beaucoup de divergences it sop 6gard. Des facteurs
dconcmiques sont Z la base de ces divergences, facteurs qulil ne faut pas oublier
quand 11 s'agit de la reefierche d'une solution g6n6rale. Mals avant tout, il ne
faut jamais perdre de vue la situation privil4gide par le fait de la nature de
l'Etat riverain, situation qui lutte en sa faveur le plus naturellement du monde.

Telles sont les iddes gdndrales qut doivent selon mon gouvernement dominer
l'dlaboration d'une solution internationale. Elles ont d6jtt dt6 exprimdesoh la
premire Confdrence de Genbve en 1958 et i la treizibme session de l'Assemblde
gdndrale des Nations Unies.

11 n'existe pas une rgle gdndrale de drolt positif qui fixe l'dtendue d& la
mer territoriale. La pratique internationale montre que chaque Etat fixe librement
l'dtendue de sa mer territoriale d'aprbs des considdrations qu'il apprdcie
souverainement. Mais il ne d6it pas ddpasser la zone de douze milles.

Cette pratique nous parat acceptable. En effet, elle met mieux en valeur la
notion de la mer territoriale et elle ntest nullement incompatible avec le prineipe
de la libertd de la mer.
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Eleventh Meeting

Thursdjy, 31 March 1960, at 3 p.m.

Sr. CHACON PAZOS (Guatemala): Sr. Presidente, permttame que sume mi,
felicitaci6n a las que ha recibido por la elecci6n al puesto que estl desempeflando
tan acertadamente, felicitacidn que hago extensive a los otros distinguidos
miembros de la Mesa de la Comisi6n.

La delegaci6n de Guatemala concurre a esta segunda Conferencia inspirada en
los mns altos prop6sitos de cooperaci6n internacional y convencida de la urgente
necesidad de completar la codificaci6n del derecho del mar mediante el estableci-
miento de normas contractuales universales sobre la anchura del mar territorial y
los limites de las pesquerlas. El 6xito de la Conferencia de 1958 y el nagnffico
conjunto de instrumentos en ella aprobados asf coma el hecho de haber podido
celebrarse la presente reuni6n a s6lo dos aflos de aqu~lla, constituyen un buen
augurio para los trabajos de esta Conferencia.

El debate exhaustivo que tuvo lugar en 1958 sobre los dos importantes puntos
de nuestro temario nos eximen ahora, en gran parte, de entrar en detalles y consi-
deraciones de Tndole hist6rica y jur:dica que son suficientemente conocidos y que
serla innecesario repetir. Es indispensable, sin embargo, proceder en esta opor-
tunidad a un nuevo examen y replanteamiento de esas importantes cuestiones pars
explorer la posibilidad de enocntrar un campo comdn de entendimiento.

La anchura del mar territorial ha sida objeto, en los dltimos tiehpos,
de medidas de cardcter unilateral introduciendo cierta anarqufa en campos que,
par su naturaleza misma, deben regirse por normas uniformes de derecho inter-
nacional. Creemos que todas los Estados participan de'la convicci6n de que es
necesario unificar criterios y establecer normas ccmunes en esta materia. A nadie
escapa la conveniencia de fijar una delimitaci6n justa de la anchura del mar
territorial, que al mismo tiempo que salvaguarde los derechos e intereses soberanos
de cada Estado, mantenga y facilite la libertad del mar y las comunicaciones
marttimas y a~reas en todo el mundo, pars consolidar el desarrollo econ6mico y
comercial y cooperar mejor a la convivencia paeffica de todes las naeciones.

Para lograr este objetivo, sin embargo, es preciso que todas los Estados
revisen sus poviciones particulares y que, en beneficio de un bien ccmn, pongan
toa su buena voluntad en la bdsqueda de una fdrmula que, con algdn sacrificio de
parte de cada uno, pueda lograr la aceptaci6n de todos.

Tcdas las posiciones que se plantearon en 1958 y las nuevas que pudieran
surgir en Is presente Conferencia son altamente reepetables e indudablemente esten
basadas en excelente argumentaci6n yen la defense de muy justificados Intereses.
Pero para lograr una norma contractual de aceptaci6n y apliceaci6n generales se lace
indispensable flegar, en tdrminos de transacci6n, a una f6rmula capaz de ser apro.
bade con dig dad par todos los Estados.
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Estamos convencidos, conscientes de nuestro propio caso, de que la tares
impuesta o es fdcil. Sabemos que la opini6n pdblica de nuestros pafses nunca
ve con simpatla soluciones internecionales que pudieran considerars'e como restric-
ciones o limitacioneE a derechos e intereses regulados por la ley nacional, o a
situaciones preexistentes que pudieran estimarse mds favorables.

El establecimiento de una norma de derecho internacional en relaeci6n con
la anchura del mar territorial es, sin embargo, de tanta importancia que bien
vale la pena baser cualquier esfuerzo pqr cimentarla sun cuando pars ello sea
prec'iso introducir alguna modificaci6n en la situaci6n particular de cada pals.

Estamos seguros de que la presencia de casi todas las naciones del mundo en
esoa Conferencia significa quo en todas ellas existe un dnimo conciliatorio y
optimists pars alcanzar, como resultado, un acuerdo feliz que complete el exce-
lente trabajo de legislaci6n sobre el mar de 1958 mediante la fljaci6n del mar
territorial y el flmite de las pesquerfas, con lo cual se tendrfa, por primera
vez en la historia de la humanidad, una codificaci6n completa y operante sobre
esta importante materia del derecho internacional.

El fracaso de esta segunda Conferencia perpetuarfa por mucho tiempo la
situaci6n actual de confusi6n que, sin duda, babrfa de agravarse progresivamente
en detrimento de la armonfa y comprensi6n entre los pueblos.

Guatemala, por razones de su legislaci6n interna y por su posici6n tradicional
en esta materia, se encuentra colocada entre los pafses que postulan uns anchura
de doce millas para el mar territorial. Este posici6n, sin embargo, no os
inflexible ni intransigente. En el deseo de cooperar en una conciliacin de
intereses que ponga tdrmino a Is situaci6n actual, un tanto andrquioa, y siempre
que se hallare un ceampo comin de entendimiento estarra dispuesta a apoyar cualquier
proposici6n transaccional que conciliara los diferentes puntos de vista y que
contara con la aceptaci6n general, en el entendido de que no habrfan de modificarse,
ni explcita ni implcitamente, las normas ya aceptadas en la Convenci6n sobre
Mar Territorial y Zona Contigua de 1958 iJ.

Vemos con simpatfa la idea de establecer una zons contigua pars pesca
exclusiva en favor del Estado ribereffo, porque consideramos que los recursos
vivos del mar adyacente son patrimonio econ6mico de los pueblos que viven en la
ribera mds cercana, y que el aprovechaniento adecuado de esos recursos constituyo
elemento importantfsimo para mejorar la diets y elevar el nivel de vida de los
pases, principalmente de los menos desarrollados. Y no estimamos que sea motivo
pars privar de esos recursos a algunos pueblos el hecho de que no hayan podido
explotarlos met6diceamente y en gran escala haste el presente, porque, por desgracia,
esa circunstancia en muchos casos se debe precisamente al bajo hivel de su
desarrollo economico y a la imposibilidad en que ban estado de crear las empresas
y accesorios indispensables para ello.

iJ fDocumentos oficiales de la Conferencia de las Naciones Unidas sobre el
Derecho del Mar, vol. II, anexos, documento A/COIIF.l3/L.52.



-201-

Creemos qua las normas de derecho internacional que han de crearse en esta
Conferencia, tanto sobre la anchura del mar territorial como sobre e l fmite de
las pesgluerfas, deber&n constituir principios aplicables par igual a todos los
Estados, y no basarse en una consideraci6n casufstica, puesto que, en este caso,
podrfa resultarse legislando para los cases de. excepci6n m4s bien que para la
generalidad.

Estimamos asimismo que pare la soluci6n de ciertos proUlemas en materia
de pesquerfas, que no conciernen par igual a todas las naciones, serfa m4s
conveniente buscarles soluciones especficas mediante'con-Venios regionales o
bilaterales, en los cuales pudiera darse consideraci6n adecuada a los complicados
yodiferentes aspectos de cada caso concreto.

Ahora bien, mientras no se convenga en una norma expresa de derecho inter-
naeional sobre estas materias, la Repdblca de Guatemala se reserva el derecho de
mantener su legislacin vigente de doce millas de mar territorial.

La delegaci6n de Guatemala confta en qua la buena voluntad y el espfritu
-de conciliaci6n de todos los Estados aqu represettados y la habilidad de sus
distinguidas delbgaciones habrdn de cbnjugarse pars el xito de la Conferencia
y para'el logro de la f6rmula qua haya de satisfacer las distintas posiciones.

Antes de terminar, y sit pingdn nflmo de hostilidad ni de pol~mica, me veo
en la necesidad de sefflar la inconformidad de. Gobierno de Guatemala ante el
hecho de que en el documento oficial de la Conferencia A/CONF.19/4, figure entre
las pertenencias del Reino Unido, j bajo el nombre de "British Honduras", el.
territorio guatemalteco de Belice. Mi delegaci6n hace una reserva al respecto
y solicits qua de esta inconformidad y reserva quede constancia en el acta de la
presente sesi6n.
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Mr. Gudmundur I. GUDMNDSSON (Iceland): Mr. Chairman, I want to begin my
statement by extending the congratulations of my delegation to you and the other
members of the bureau upon your election to your respective offices, which you
have so richly deserved.

More than ten years have .elapsed since the General Assembly of the United
Nations decided to make an effort to clarify and develop th0 Law of the Sea. - It -

was the General Assembly session of 1949 which entrusted the International Law
Commission vith the tremendous task of studying not only the regime of the high
seas but also the regime of the territorial sea - in other words, the aw of .the
Sea as a whole. It will perhaps be recalled that this approach was proposed by
the Icelandic delegation at the 1949 session of the Assembly, / and we, together
with many other delegations in later years, successfully resisted various attempts
to disrupt this approach when it was proposed to take certain segments of the
problem for separate treatment and decision.

My Government had sincerely hoped that this ten-year old endeavour on the
part of the United Nations would be crowned with success at the Geneva Conference
on the Law of the Sea in 1958. I hasten to add that, of course, that Conference
was a great success in the sdnse that it found a solution to a great many of the
problems concerning the law of the sea. But, as we all know, the foundation for
that admirable structure is still missing, namely, the ansuer to the question of
the extent of coastal jurisdiction. Without that answer, the structure which was
put together at the last conference is, as it were, still hanging in the air - and
indeed the almost total absence of ratifications of the Conventions speaks fbr
itself in this respect. This we all know, and that is why we are here - to try to
find an answer to this fundamental problem of the extent of coastal jurisdiction,
both as regards the territorial sea and the jurisdiction over fisheries. Indeed it
is our only task.

I think it would be a waste of time if I were to so into a historical
description of the doctrine and practices in this field because all the delegations
here are familiar with the subject. Besides, what we need here is constructive
statesmanship applicable to our own time and age rather than the theories of the
scholars of the past who had to face entirely different problems. As was quite
rightly pointed out by a previous speaker, the writing of the law in this field
has been placed in the hands of this Conference.

4 .General Assembly resolution 374 (IV) of 6 December 1949.

3/ Official Records of the General Assembly, Fourth Session, Sixth Committee
163rd meeting, para. 19, document A/C.6/E.37.



-203-

At this stage I only want to state as briefly as I can, the position of my
Government on the issues involved.

The views of the Icelandic Government concerning the extent of coastal
jurisdiction have been explained on various occasions. Thy were submitted to
the International law Coxmission several times and also, repeatedly, to the
Sixth Commfttee of the General Assembly. I think it is fair to say that they
have by now become well known and, what is more, they have met with great
understanding throughout the world. This goodywill has been a source of strength
to the Icelandic people, and they are profoundly grateful for it.

Having said this, I would now like to summarize the main points involved in
the question of coastal jurisdiction, as viewed by the Government of Iceland.

The 'first point is that although, of course, the concept of the freedom of
the seas constitutes one of the cornerstones of international law., a reasonable
delimitation of the extent of coastal jurisdiction cannot justly be said to
interfere with the freedom of the s6as. International law for centuries ha-
r ecognized that the coastal State is entitled to the exercise of sovereignty or

special jurisdiction in its. coastal waters - and nobody has ever argued that the
freedfom of the seas should extend to the pebbles on the shore. On the contrary,
international law quite clearly recognizes the two concepts - that is, on the one
hand, that over its coastal waters the coastal State exercises jurisdiction and
that, tq the vast area of what properly should be called the real high seas, the

concept of the freedom of the seas should apply and does apply. These two
concepts - the concept of coastal jurisdiction and the concept of the freedom of
the seas - are, therefore, clearly parallel concepts.of equal value. Consequently,
neither can be advanced as an argument for unduly limiting the oth~r. The problem

is ihere to draw the dividing line, and that obviously is the problem before this
Conference.

- The second point is that my Government considers that, as far as coastal
jurisdiction is concerned, a distinction should be made between the territorial

sea and fisheries jurisdiction. This is the basis of our owm legislation in this

field. The concept of the territorial sea implies sovereignty in all respects
which, in our opinion, might, in view of the freedom of the seas and international
air traffic, be limited to a relatively narrow area. Further jurisdiction is,
however, required to safeguard fishing interests, but there is in our opinion,
no reason why the territorial sea should be extended for that purpose. The obvious
remedy is to exercise adequate coastal Jurisdiction over the fisheries. That, we
think, is the realistic approach.

.Goming now, thirdly, to the question of the extent-of coastal jurisdiction
over fisheries, I vould say that, in the past, there have been two fundamentally
different approaches to the problem of the extent of coastal jurisdiction over
fishdries. 'On the onea hard, some States which wanted to safeguard the right of
their nationals to engage in fishing as close as possible to the shores of other
nitions have maintained that the coastal jurisdiction should be very limited.
ThiG they have Soetimes done .at the risk of having their own coastal fisheries
ruined, but in balancing the intereSts involved, they have found it to be more
advantageous to themselves to pursue this'policy.
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It is, of course, only too well known that this policy for a long time was
strictly enforced by some of the great naval Powers. In recent times, however,
when the serious problem of overfishing has become more and more acute, the
coastal States, which were primarily concerned about the threatened depletion of
their coastal fishery resources, objected. to this policy. The standard reply was
that they had nothing to worry about. The proper remedy would be for all nations
concerned to agree upon proper conservation measures equally applicable to all, and
then all bould live happily ever after.

This simply is not so. In the first place,-it has always been admitted that
in a certain area surrounding its coast, regardless of whether that area is called
the territorial sea or a fishing zone, the coastal State is and always has been
entitled to exclusive jurisdiction over its fisheries. The question is how far
from the coast that right should extend.

With the intensity of modern fishing it has become increasingly evident that
conservation measures ensuring the maximum sustainable yield do not solve the
problems of the coastal State, for the reason that the maximum sustainable yield
may not be and frequently is not adequate to satisfy the demands of all those who
are fishing in a given coastal area.

Let us take Iceland as an example and let us face this problem in realistic
terms. It might, from a purely conservation point of view, be found at a certain
time to be necessary to reduce the then existing catch in Icelandic waters by, •
let us say, 25 per cent. In tihs connexion.it is important to note the effect of
such a reduction if it were to apply equally to the nationals of all countries
which are fishing in those waters.

. To the other countries fishing in the area the fisheries are of minor
importance to their national economies and such a reduction in their catches in
Icelandic waters would hardly be felt at all. To Iceland, where the fisheries
form the very basis of the economy and constitute almost the total exports, the
impact of such a reduction would be nothing less than disastrous. Clearly,
therefore, conservation measures equally applicable to all would not solve the
problem.

It is on the basis of these considerations that the priority position of the
coastal State is becoming widely recognized and that recognition has definitely
led to the downfall of the so-called three-mile limit. Instead, another criterion
has won increasing favour, namely, that the extent of coastal jurisdiction over
fisheries should be determined in a reasonable manner in view of relevant local
considerations.

In applying this criterion, a great number of States have found that a
distance of twelve miles from appropriate base lines would meet their requirenents
in this respect. More than twenty-five States have already adopted the twelve-mile
limit in their own legislation and the first Geneva Conference on the law of the
Sea clearly showed that this distance is favoured by a far greater number, indeed,
by a substantial majority.
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The Icelandic Government feels very strongly that the Canadian proposal for
a twelve-mile fisheries jurisdiction represents a thoroughly realistic approach to
the solution of this important problem and, therefore, supports it wholeheartedly
in principle.

On the other hand, the Icelandic Government finds it not only unrealistic but
also unjust that exceptions to this principle should be made in favour of those
who have been fishing in a given area for a more or less extended period of time.
The fact of the matter is that in many cases such fishing activities have been
instrumental in bringing about harmful effects on the'fishstocks, and indeed
sometimes have led to depletion. In our own case such activities have been carried
out for much too long already. For this reason the Icelandic delegation at the
last Conference was against the formula which has come to be called the "six plus
six minus six" formula - which after all only leaves you with six, because
presumably it would apply to all those and only those who are interested in fishing
in the particular coastal area in question. I am not going to repeat the arguments
which so eloquently were adduced against the recognition of the so-called "historic
rights" by the leader of the Canadian delegation the other day. But I do-want to

say that we found his arguments very striking and completely true. As far as my
country is concerned, I would say that we consider such claims to so-called
"historic rights" to be at least parallel, if not identical, with "colonial rights"-
a concept which, fortunately, is becoming ever more obsolete, as indeed it should
be.

It has been proposed that such rights should be limited in a way which is

intended to ensure that the total catch of the nationals of other nations in the
outer six-mile area would not exceed their catch in previous years. With due

respect, I venture to draw attention to the fact that statistics showing catch
in the area between six and twelve miles are practically non-existent. One or two
nations have now initiated a system of that kind, but to use that as a basis for
a rule is, in my view, completely illusory. Fisheries statistics always show the
catch in a given country area - for instance, in the Icelandic area. Nothing is
then said about any particular distance from the coast. In addition, who is going
to control these activities? Would it not be a great temptation for a trawler
skipper to maintain, when the total quota has been reached, that his catch came
from an area outside the twelve miles? Be that as it may, as far as my delegation
is concerned, we do not recognize such rights.

Although we are therefore opposed to the United States proposal,%
5/ we noted

that, in the closing remarks of the leader of the United States delegation the

other day, he said that the United States proposal did not attempt to deal with
exceptional situations in which the economy of a State is overwhelmingly dependent
on its coastal fisheries and that bis delegation was prepared to discuss with other
delegations the matter of special treatment in that connexion.

,!± Official Records of the Second United Nations Conference on the lau of the Sea,

annexes, document A/CONF.19/C./L.4.

5/ Ibid., document A/CONF.19/C.1/L. 3.
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The special problem referred to is understood by a great number of nations,
as was evident at the last Conference, as well as now, and my delegation
appreciates the growing support which our case enjoys. It is quite clear that the
reference to exceptional cases could not apply to any other country to the extent
that it does to Iceland.

At our last Conference my delegation drew attention to the fact that there
are special cases where the local population is overmhelmingly dependent upon the
coastal fisheries for its livelihood. We maintained then, as we do now, that in
such exceptional cases speci&l rules are called for beyond the general formula of,
say, twelve miles. Although the merits of the Icelandic case, in terms of special
consideration, are well known and recognized in most quarters, I would summarize
the principal facts involved as briefly as I can.

As far as the Icelandic people are concerned, the fundamental consideration,
of course, is that they have always had to depend upon coastal fisheries for their
survival. No mineral resources 6rj forests exist in the country itself and
agriculture is limited to sheep-raising and dairy-farming, hardly sufficient to
satisfy the local demand. Most necessities of life have to be imported and, in
turn; financed by our exports, up to 97 per cent of which consist of fishery
products. It is as if Providence had intended to compensate for the barrenness of

.the country itself by surrounding it with fishing grounds. I do not think that
further elaboration tould Add ai ything to this very clear story.

The overfisbing.of some important fish stocks in Icelandic -aters vas an
established scientific fact-long before World War II. This overfishing could
clearly be demonstrated by the steady decrease in the catch per unit of effort.
The famous -Bitish fishery scientist, E.S. Russell, even considered the stocks
of haddock, plaice and halibut in Icelandic waters as classical examples of
overfished populations. The decline in the fishstocks usually followed the same
general pattern-as the decrease of the stocks between the two world mars when the
total catch of haddock and plaice in this area was reduced by about 80 per cent -
not 18 per cent, but 80 per cent. A comparatively few years ago we were indeed
faced with rapid ruin.

Such a development becomes a matter of life or death to a people when its
coastal fisheries constitute not only the foundation, but the very structure of
the country's economy. It is not too much to say that without the coastal
fisheries Iceland would not be habitable.

In this connexion it is of interest to note that the protection of fishstocks
in Icelan4c waters was quite adequate in former times, but was disastrously
reduced at the very time when it was most needed. Thus, in the seventeenth,
eighteenth and part of the nineteenth centuries, the fishery limits were four
leagtts - a league being at first the equivalent of eight miles, later of six,
and finally four. In other words, the limits were, at the beginning of the period,
thirty-two miles-, later became twenty-four miles and, in the nineteenth century,
had been reduced to sixteen miles. During the latter part of the nineteenth
century a four-mile limit seems to have been practised by the Danish authorities,
who at that time handled Icelandic affairs, in a manner vhich amounted to
inefficient administration of the laws in force, but all bays were closed to
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foreign fishing during the entire period. Finally, in 1901, an agreement 6/ was
made by Denmark with the United Kingdom, providing for a ten-mile rule in bays and
three-mile fishery limits around Iceland. This agreement was terminated by Iceland
in 1951, in accordance with the terms of the agreement. At that time the
approaching ruin because of overfishing was quite clear, and the Overfishing
Conventions of 1937 7/ and 1946 / did not offer much assistance in counteracting
that ominous development.

The Icelandic Government could not, of course, sit idly by and watch this
unfortunate development and, therefore, in 1937 it pr:posed the closure of Faxa Bay,
one of the most important nursery grounds in the North Atlantic. The matter was
banded over to the International Council for the Exploration of the Sea, which
found the scientific evidence strong enough to propose an international experiment
for the closure of Faxa Bay to all kinds of trawling for a certain number of years
to study the effect on the stocks of fish elsewhere around Iceland.

On the basis of these scientific recommendations we tried to convene a
conference among the interested nations in order to get agreement on this
experiment. The conference had to be cancelled because the United Kingdom, by far
the most important foreign country fishing in the area, did not wish to attend.

It thus became clear that the Icelandic problem would not be solved by
international agreement, at least at that stage, and, therefore, Iceland was forced
to resort to unilateral measures.

The Icelandic Parliament, as far back as 1948, had authorized the Ministry of
Fisheries to establish explicitly bounded zones within the limits of the continental
shelf of Ideland, where all fishing should be subject to Icelandic jurisdiction and
control, and to issue the necessary regulations in this connexion. It was considered
natural to base the regulations on the continental shelf, the outlines of which
roughly follow those of the coast itself. A topographic chart makes it clear that
the shelf is really the platform of the country itself. On these shallow banks are
to be found some of the world's most valuable spawning grounds and nursery areas
which provide the basis for the great off-shore fisheries in Iceland.

The implementation of this legislation, briefly speaking, has been the
following.

In 1950 and 1952 straight baselines were drawn around the coast and fishery
limits of four miles were determined. This step was essential because, in this
manner, invaluable nursery grounds and spawning areas were protected. The United
Kingdom Government then maintained that these weasures were illegal and would

6/ Convention for Regulating the Fisheries Outside Territorial Waters in the Ocean
Surrounding the Farod Islands and Iceland, signed at London, 24 June 1901:
British and Foreign State Papers, 1899-190Q, vol.. 92, p. 1057.

7/ Convention on the Regulation of Meshes of Fishing Nets and Size Limits of Fish,
23 March 1937. Br. Parl. Papers, Misc. FAD. 5 (1937), Cd. 5494; Hudson,
International 1egislation, vol. VII, p. 642.

8/ Convention on the Regulation of Meshes of Fishing Nets and Size Limits of Fish,
signed at London, 5 April 1946, Br. Parl. Papers, Misc. No. 7 (:946) Cmd. 6791.
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greatly diminish the catch of the British trawlers in Icelandic waters. It later
became quite clear that this fear was without foundation since the decline in catch
in the Icelandic area was halted and an upward trend was started. I think it is
fair to say that the United Kingdom would agree that after these measures were
taken their catch not only did not diminish but was considerably increased.

It soon became clear, however,-that the measures taken in 1952 were not
sufficient. Since the problem of the law of the sea was being dealt with in the
United Nations, it was considered preferable to wait for a solution there. That
solution was expected in the General Assembly, for instance, in 1956. Then it was
expected at the first Geneva Conference in 1958. When that hope did not materialize,
the Icelandic delegation at that Conference stated that no further waiting was
possible and, on 1 September 1958, new regulations were issued, providing for a -
twelve-mile fishery limit around Iceland. We had then waited for a solution for ten
years and nobody knew whether another conference would have any success in this
field.

There is not the slightest doubt in the mind of the Icelandic Government that
the regulations at present in force are not contrary to international law. The
base-lines used had already been drawn in 1950 and in 1952, that is, long before the
first Geneva Conference. A study of article 4 of the Convention on the Territorial
Sea, 9/ adopted at that Conference, shows that some of the base-lines could be
further extended in accordance with that article.

As far as the twelve-mile limit itself is concerned, even as a general rule, it
would be quite legal, in view of State practice today as it mirrors the present state
of international law. For, in the absence of a binding agreement, international law
must be looked for in the views of the international community as expressed by the
various States. -- -

Nevertheless, our twelve-mile limit has been challenged by a few countries which
have been fishing in oar waters. With one exception, these countries have not gone
-further than protesting againsC our twelve-mile fishery limit through diplomatic
channels and their fishing vessels, subject to that reservation, have respected
our laws.

Only one country has proceeded in a different manner. When all the trawlers of
other nations went outside the twelve-mile limit the United Kingdom Government
proceeded to prevent the enforcement of our twelve-mile fishery limit by sending, "
naval vessels inside the limits for the protection of British trawlers fishing there.
This protection has taken the form-that the naval vessels have even threatened to
sink the Icelandic patrol vessels if they endeavoured to arrest the.jrawlers

As has been pointed out on various occasions by the Icelandic Government, no
other State has used such tactics against any nation. The United Kingdom has not
resorted to them against any other of the more than twenty-five States that have
adopted the twelve-mile limit, but only against the Icelandic people, who are
completely dependent upon fisheries for their livelihood.

2/ Official records of the United Nations Conference on the Law of the Sea,
vol. II, annexes, document A/CONF.1/L.52.
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The Government of Iceland has protested repeatedly to the United Kingdom
Government against this practice and demanded that the warships be withdrawn
immediately from Icelandic waters. The reply usually has been that the twelve-mile
limit constituted a violation of international law on the part of Iceland and that
it should not have been adopted unilaterally. Apart from the fact that the United
Kingdom Government clearly was not willing to give its consent to the twelve-mile
limit in the form of an agreement, it is a matter of record that more than
twenty-five States have already adopted this limit, and in all cases unilaterally.
Surely it would be idle to maintain that they have all violated international law.

The Royal Navy has now been withdrawn from our waters - at least for the
duration of this Conference. I am not going to dwell upon this particular
situation any further because this Conference is not the proper forum in which
to argue about past events, but rather to find solutions for the future.

The fears expressed by some foreign trawler owners in 1952 to the effect that
their catch would decrease because our limits were extended to four miles proved
to be quite unjustifiea. The protection of the young fish proved to be worthwhile
for all concerned. The same would apply to the twelve-mile limit and, as somebody
observed once, fish can swim, you know, and can be caught even outside the twelve
miles.

The view of the Icelandic Government, &s I have already stated, is that, as a
general rule, the twelve-mile fishery limit shculd be supported. But it is also
our view that, in addition, a special rule is required to take care of the
requirements of exceptional cases where the local population is overwhelmingly'
dependent on its coastal fisheries for its livelihood.

That special rule would, of course, have to be formulated in such a way that
abuse would not be possible. The Icelandic delegation to the first Law of the Sea
Conference did in fact submit a formula for this purpose which received very
substantial support. 20/ At this Conference we shall introduce a similar
proposal. u/

In this connexion, I wish to emphasize the fact that although it has been
maintained that this special problem is adequately dealt with in the resolution
on special situations, 12/ adopted at the first Conference, there is a fundamental
loophole in that resolution, namely, that, under its terms, all measures to be
taken are subject to the approval and consent of those very States which are
fishing in the area concerned and, therefore, are not likely to be eager to accept
a priority position for the coastal State in that area.

Lo/ Ibid., vol. III, annexes, document A/CONF.13/C.1/L.131.

ll/ Official Records of the Second United Nations Conference on the Law of the Sea,
annexes, document A/CONF.19/C.l/L.7 and Rev.l.

12/ Official Records of the United Nations Conference on the Law of the Sea,
vol. II, document A/CONF.15/L.56, resolution VI.
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In such a case the resolution would only amount to so many words on paper.
That is why my delegation will submit further proposals dealing with this matter,
which would at least supplement the resolution, if not be a substitute for it.

- These are the fundamental views of my Government and, with your permission,
Mr. Chairman, I would conclude by repeating the main points. -

First: the concepts of the freedom of the seas and of coastal jurisdiction
are parallel concepts and neither can be advanced as an argument for unduly
limiting the other.

Secondly: a clear distinction should be made between the territorial sea
and fisheries jurisdiction.

Thirdly: a narrow territorial sea is acceptable to Iceland provided, and only
provided, that the fisheries jurisdiction is adequately dealt with.

?ourthly: as a general rule, fisheries jurisdiction may extend to twelve
miles.

Fifthly: in exceptional circumstances, where the local population is
overwhelmingly dependent upon its coastal resources for its livelihood, coastal
jurisdiction over fisheries may be more extensive, but a rule to this effect should
be so formulated as to prevent abuse.

I delegation wishes to use this opportunity to appeal to all our friends at
this Conference to consider these points with understanding and to do their utmost
to support them.

I have no further remarks at this stage.

Sir Kenneth BAILEY (Australia): The delegation of Australia had an
opportunizy at the commencement of the Conference to pay a tribute to the Chairman
of the Committee and it takes this opportunity'now to associate itself cordially
with the tributes that have been paid by other speakers in this debate to the
learning and ability which perhaps compelled the election of the Vice-Chairman
and the Rapporteur, the learned Professors, the representatives of Denmark and of
Romania.

The task of this Conference is to define, by agreement\ the limits of no less
than three of the historic freedoms which together maJke up the great and precious
concept of the freedom of the sea. I refer, of course, to the freedom of
navigation, the freedom of fishing, and the freedom of flight over the high seas.

All these freedoms all States, .both coastal and non-coastal, have in common.
They exist in their entirety in respect of the high seas - the whole "of the high
seas. In the territorial sea of coastal States they are either qualified and
regulated, or non-existent except by agreement with the noastal State. Hence our
terms of reference - the breadth of the territorial sea and fishritolimits -
necessarily involve a decision on the limits of eachof these three freedoms.
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The proposals which are at present before this Conference all have the effect
of limiting, to a greater or less degree, the existing scope of each of the three
freedoms. All four proposals have the effect of extending the limits of the
territorial sea and of vesting in the coastal State, in a contiguous zone extending
beyond the territorial sea, rights which it does not at present have under the
customary law of nations. The necessary result, therefore, of all four proposals
is to curtail the rights hitherto enjoyed by all States in common in the coastal
waters of any State, and conversely to extend the rights hitherto enjoyed by the
coastal States in those same waters. Some proposals do this more than others. But
all do it.

The first United Nations Conference on the.Law of the Sea witnessed, and in its
conventions registered, increasing recognition of a need to accord to a costal
State rights more ample in its coastal waters than international law had previously
recognized. Australia has no desire to stand aloof from this recognition of the
needs of coastal States. Indeed, like most though strictly not all of the States
represented here, Australia itself, as a coastal State, shares those needs.
Nevertheless it seems to us to have been common ground, here in Geneva in 1958,
that increased rights are to be accorded to the coastal State within the general
framework of the freedom of the high seas; that this great concept must still be
maintained in the common interest of mankind, and that curtailments or modifications-
of it should be made only to such extent as is generally agreed to be necessary.

It is in the light of these broad principles that the delegation of Australia
approaches the task of this Conference, and the choice between the proposals that
have been submitted. Under the Charter of the United Nations, the whole trend
today is to multiply the link3 that join Member States together, and to enlarge
the area of the concerns that they have in common. Australia would think it a
tragedy if, against this wise and beneficial trend, the present Conference were to
increase the areas of exclusive national sovereignty in such a manner and to such
an extent as would substantially and seriously impair the freedom of the sea and
the rights that are enjoyed by all.

The four proposals so far before us all have one element in common - they all
propose to give to the coastal State greater rights in respect of fishing, and to
curtail pro tanto the rights hitherto enjoyed by other States, in a contiguous zone
extending twelve miles to seaward of the baselines from which the breadth of the
territorial sea is measured. The Mexican proposal 1/ would provide in some
circumstances for an even wider zone. The United States proposal 14/ would limit,
but would allow to continue in limited form, the rights which other States have
actually exercised in the outer part of the contiguous zone off any coast. All
the other proposals - the Soviet Union, 15/ the Mexican and the Canadian L/ - would

13/ fficial Records of the Second United Nations Conference on the Law of the Sea,

annexes, document A/COF.19/C.1/L.2.

14/ Ibid., document A/CONF.l9/C-l/L.3.

15/ Ibid., documeht A/CONF.19/C.I/L.4

16/ Ibid., document A/CONF.19/C.1/L.l



-212-

entirely abrogate the right of another State to fish in this zone of the high seas.
But of course under each of those proposals the coastal State could subsequently,
in the exercise of rights which all these proposals would make exclusive, permit
the continuance, or the new exercise, of fishing rights by other States to any
extent that the coastal State itself thought fit and proper, or could be persuaded
to concede.

Australia makes clear its own position in this regard. Its vessels have not
fished in the coastal waters of other States, so that it has no distant-waters-
fishing to protect. Conversely, other States have not to any substantial degree
exercised fishing rights in the contiguous zone off Australia's coasts, so that
there are no foreign fishing activities that Australia wishes to exclude.
Accordingly from the point of view of its own distinct national interest,
Australia stands in a position of complete impartiality on the question whether
provision for the continuance of distant-waters-fishing by foreign States should
be made in a convention, as the United States proposal envisages, or whether the
position of foreign fishing should be dealt with later, either bilaterally or
multilaterally and apart altogether from any general convention, as the Canadian
proposal contemplates.

The question as we see it, then, is to find the most just and equitable
arrangement. :*s between two of the proposals that are before the Conference,
namely the United States and the Canadian, Australia prefers that of the United
States as representing the fairest possible adjustment, in the circumstances, of
the claims and desires of coastal, distant-waters-fishing and other States.

The United States proposal would continue, though restricted to past fishing
levels, the activities of distant-waters-fishing States. Subject only to this
continuance, the fishing rights of the coastal State in the outer six-mile zone
would at once become exclusive. The coastal State would thus be protected
immediately against newcomers from other foreign States. But unless some special
bilateral arrangement were made, it would have to live with foreign fishing at the
average former level.

There seems to the delegation of Australia to be Vome confusion as to the
juridical nature of the rights thus continued. They have sometimes been referred
to as "historic rights", or as involving a kind of prescription. These analogies
seem to us to be quite misplaced. Under the general law of nations as it now
stands, all States may fish, as of right, in this specified zone of the high seas -
the coastal State and foreign States alike. There can be no question of
prescription, for prescription is a process by which an unlawful occupancy acquires
legal validity by long continuance. But here the existing activities have bee' and
are, by definition, perfectly lawful. Likewise, the concept of "historicrights"
is employed to validate, as the representative of the Philippihes said, a claim
which operates as an exception to the general rule of law. There is no need, or
place for such a concept in connexion with the fishing rights that are currently
exercised by distant-waters-fishing States. Their present validity does not
depend at all on the duration of their exercise.
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In this context, the simple question is whether, and how far, it is equitable
to expect the distant-waters-fishing State to surrender its rights in this zone

of the high seas, in order to allow the rights of the coastal State, and only

those rights, to continue.

In considering this matterfthe Committee may well remember, as the
representative of Cuba pointed out, that the distinction between coastal and

distant-waters-fishing States is not at all the same as the distinction between

great and small States. There is here no question whatever of colonialism and
anti-colonialism. The group of States, in various parts of the world, which

have distant-waters-fishing that they feel it important to them to preserve

include States that are mall, States that are both small and new, States that
themselves were colonies not long ago. Indeed some States, in relation to each
other, are both coastal States and distant-waters-fishing States.

In those cases where the right to fish in this zone has not in fact been

exercised, the non-coastal State can no doubt renounce its rights with at least
a measure of equanimity. To take an extreme example, it would represent no

sacrifice of substance for Australia to renounce the rights of its vessels to

fish, away across the Pacific, off the coasts of, let us say, Ecuador. In cases,

again, where a State has fished indistant coastal waters, but only spasmodically

and to a minor degree,, it would scarcely be inequitable to ask it to renounce
for the future a right so little exercised, and to seek bilateral agreement with

the coastal State if it desires to operate in that zone in future. Where, on the

other hand, a State has carried on distant-waters-fishing for a long time and to

a substantial extent, so that its fishing industries have become organized, so to

say, around the practice of access to those particular fishing grounds, the justice

of the situation seems to us to be quite different. Here the homes and jobs of

whole towns and villages, as well as the investment of capital in the appropriate

equipment, are all involved, as the representative of the United Kingdom has

reminded us. To Australia, it does not seem just to ask such a State to agree,

by its own act and consent, to place the future of its distant-waters-fishing

industries entirely at the discretion of the coastal State.

In matters of this kind, as so often in the international field, analogies

from our own national systems of law can be of assistance. All the four proposals,

in seeking to extend the rights of the coastal State in the outer zone, are making

a legal provision which is very like what is so often done in our own countries,-

when cities and -towns have to be replanned as they grow, in the light of changing

commercial and industrial and residential activities. We all know cases in which

what has been an area of multifarious buildings is rezoned for residential

purposes only, or perhaps for factories only, or perhaps as a~shopping centre.

But can we not take the analogy further still? I would think it is invariably

the practice to make some special provision, in such cases, as to those who are

already carrying on, in the area concerned, activities of a kind which in future

are not to be permitted. This point also was well brought out by the representative
of the Philippines.
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The type of adjustment which is adopted.in these cases will of course vary
with the circumstances. Sometimes the authority concerned will simply make an
exception of those who are already operating in the area, and will content itself
with regulating the activities of newcomers in accordance with the over-all plan.
Sometimes those already operating in the area will be allowed a sufficient term
of years to reorganize their affairs, and establish themselves in some other area.
Sometimes existing activities will be terminated forthwith, but subject to fair
compensation. Not to make any recognition at all of existing operators really
would, I think, universally be regarded as harsh and oppressive.

Here in this Conference, though our task is essentially law-making, we are
not a legislative assembly, in the sense familiar in our own domestic laws. We
cannot give effect simply to our own personal sense of what is fair and equitable,
except to the extent that the States we represent will accord their consent.
Unless the proposals we support can obtain the concurrence of at least the
necessary minimum number of States, our work cannot produce any international
agreement at all. We have to ask not only what terms are just but whether consent
to them can be obtained.

For the rtasons I have given, the delegation-of Australia believes that
Justice requires some provision to be made for the continuance of well-established
distant-waters-fishing, though in all other respects the fishing rights of the
coastal State in the outer zone should become exclusive. Australia, standing
neither to gain nor to lose whatever particular solution is adopted, and having
thereforeno interest other than to promote agreement on just terms, has no
inflexible or dogmatic view as to the terms which ought to be accepted., There
is no automatic arithmetical formula for answering the questions involved.
Considerations of history, of politics, of economic needs, and of national
sentiment must all be taken into account. In principle there could be other
bases of adjustment than the one adopted in the United States proposal. But at
this stage it is incumbent on us to define our attitude to the proposals actually
before the Conference. 'The delegation of Australia, as I have said, will for
these reasons support the proposal of the United States. 17/

In further comment on that proposal let me add just this. It has seemed to
the Government of Australia that the fairest basis of compromise is one in which
neither side insists on securing the full measure of its own claims, and yet
neither is asked, in the process, to bear too heavy a burden of sacrifice. The
United States proposal seems to the Government of Australia fairly to answer
that test: This is an era of expansion in the world's fishing industry. At such
a time, it is no light thing to ask that distant-waters-fishing States will
renounce all right to expand their activities in the distant waters in which
their industries are already firmly established. But this is one thing the
United States proposal does ask, and require. On the other hand, there may be
cases in which it is no light thing to ask the coastal State to continue to meet,
in the outer zone, the same competition as it has met in the past from the fleets
of distant-waters-fishing States. Yet that again is Jdst what the United States
proposal does ask. There are, that is to say, concessions on both sides. If
there are cases, either way, in which for one reason or another the limitation
asked is too much, there we would think is a proper and legitimate sphere for
special bilateral arrangement.

l/ ibid., document A/CONF.19/C.l/L. 3.
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There are, it seems to us, a great many States represented in this
Conference which, for one reason or another have not fished in the coastal
waters of foreign States. If any one of the four proposals now before the
Conference were to be accepted, they would henceforth be unable to do so except
by agreement with the coastal State concerned. This is a limitation which the
Government of Australia, for the sake of reaching agreement, is willing to accept
and hopes that all the other States concerned should likewise be willing. If
agreement can also be reached between the much smaller group of States which are
concerned as coastal States and distant-waters-fishing States respectively, then
other States, which like Australia have no direct national interest in the terms
of adjustment, should, or so we think, have no wish to object. It is really a
matter between the States directly concerned, and the rest of us should be
prepared to fall in with any terms of adjustment of their own specific mutual
problem which are acceptable to them.

I turn now to the other branch of the Conference's agenda - the breadth
of the territorial sea. On this question the proposals group themselves naturally,
two by two. The proposals of the United States and Canada are identical in
providing for a maximum breadth of six miles. The proposals of the Soviet Union
and of Mexico permit a territorial sea fixed, in the discretion of the coastal
State itself, at any point between three and twelve miles.

Reference to the synoptic table L8/ prepared by the Secretariat at the
instance of the delegation of Mexico will show that in point of law Australia's
own territorial sea was fixed nearly a century ago by a law which still stands
formally unchanged. The Government of Australia regards the freedom of navigation
as the most valuable of all the historic freedoms of the sea. For itself,
Australia ewould not wish to widen at all the limits of the territorial sea, but
expreshed, its willingness at the first Conference, and is still willing now, to
accept.A ,convention fixing six miles as the maximum breadth of the territorial

.sea.

Australia, as a political entity, comprises a large island, or rather a
fairly large number of islands, possessing in all a very long coastline. All
Australia's communications with other States therefore take place through, or over,
the sea. Australia naturally therefore regards the sea in a perspective in which
it is a primary object of policy to secure the maximum freedom of navigation and
aviation. But indeed what is true of Australia is true, to more or less the
same extent, of probably the great majority of the small and medium-sized States
represented at this Conference. Every State which has merchant ships of its own,
or an international airline of its own, or whose ports and aerodromes are visited
by ships and aircraft from other States, has the same needs. Every extension of
the territorial sea reduces the area of the high seas through or over which ships
and aircraft may pass without leave or licence and without possibility of
interruption; increases the length and cost of journeys; and thus tends to impede
communications between States. Details have been given by other speakers during
the debate, and I do not intend to repeat them.

18J Ibid., document A/CONF.19/4.
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Notwithstanding these considerations, Australia is willing, as I have said,
for the sake of reaching agreement at the Conference, to accept a convention
fixing six miles as the maximum breadth of the territorial sea. There is no
established mathematical scale in such matters. The question is largely one of
degree. The effect of any given extension of the territorial sea can only be
assessed in the light of the known current and probable facts of geography and
of politics. In the judgement of the Government of Australia, to permit a
general maximum of tmelve miles would curtail too drastically the freedom of
navigation on and flight over the sea. The delegation of Australia cannot
therefore support either the Soviet or the Mexican proposal.

It has been said in this debate that, because there is a right of innocent
passage through the territorial sea, freedom of communication would not in fact
be curtailed by the extension of the territorial sea to twelve miles. Such a
contention should be rejected. We all know that on the high seas ships of all
nations have an absolute and unqualified right of navigation. In the territorial'
sea the right of innocent passage is qualified,tf only because it may be
suspended, in the discretion of the coastal State, if the coastal State deems it
essential for its own security. The lawyer will immediately recognize, and
recognize as significant - as significant both in a juridical and in a practical
sense - the distinction between a right which is absolute and a right which is
liable to suspension at the discretion of another. The breadth of the territorial
sea cannot be extended without qualifying in this way, pro tanto, the freedom
of navigation.

I have so far been referring only to ships, and to passage through the
sea. With regard to aircraft and flight over the territorial sea, the position
is similar, and quite complex. The basic rule is that there is no right of
innocent passage for aircraft over the territorial sea, except by permission
of the State concerned. The Committee has been assured by some supporters of
a twelve-mile territorial sea that this rule has now no practical effect, because
of the provisions of relevant agreements, bilateral and multilateral. But when
these provisions are closely examined . the picture is not nearly as attractive.
The right to fly over the high seas is absolute. But if the waters belcw become
territorial sea, then at once the right is hedged round at almost every point
with qualifications and potential restraints.

Iet me illustrate briefly. So far as concerns the Chicago Convention on
Civil Aviation 1_J of 1944, aircraft fall into three categories, which are
differently dealt with. First, and most numerous, come the aircraft that
operate regular scheduled international air services. Second come private
aircraft operating unscheduled services - on charter, for example. Third
come State aircraft. The latter may not without permission overfly another
State t s territory, including of course its territorial sea. Charter aircraft
are accorded a general right of overflight, but subject always to the right
of the overflown State to require landing. Scheduled air services cannot even
overfly without permission, and in accordance with the permitted terms. A right
of overflight, but subject to important qualifications, has been granted by an
ancillary agreement of potentially universal application. But two points should
not be forgotten. First a substantial group of States, including some very

United Nations Treaty Series, vol. 15, p. 296.
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important States, are not parties to these agreements at all. Second, it cannot be
assumed that even all parties to the Chicago Convention itself will at all times be
ready to make reasonably long-term agreements, on reasonable conditions.

In the light of all this, it becomes quite plain that real and practical
consequences flow, in respect of overflight, from an extension of the territorial
sea.

It is common ground among us that in the present situation - that is to say, in
the absence of a general convention - there is no uniformity of practice as to the
breadth of the territorial sea. States have made diverse claims. Some of them have
achieved a measure of general recognition, others have not. So much I think we all
agree. But we are not agreed as to the legal rules which are currently applicable
to such a chaotic situation.

Uniformity of State practice is no doubt creative of law. But the present
diversity of State practice in this field could not be regarded as creative of law
unless it could be said that a State is legally bound to recognize whatever limits -
subject perhaps to some maximum - any other State fixes for the breadth of waters
adjacent to its coasts. No such rule, in the view of the delegation of Australia,
can be deduced from existing practice. Certainly no such rule exists by convention.
The great authority of the International Court of Justice is clearly and explicitly
against it. The fixing of a State's territorial sea necessarily involves an act
on the part of the State itself; but, as the Court has said in the Norwegian
Fisheries case, the validity of the limits so fixed has an international aspect as
well. 20/ It depends, that is to say, on recognition by other States. The
Australian Government believes that international law does not at present require
it to recognize whatever limit, up to twelve miles, another State fixes for its
territorial sea.

The International Law Commission came to the conclusion, as we have been
reminded, that the breadth of the territorial sea could only be fixed at an
international conference, and by a convention. 4_/

In this regard, what the International Law Commission said has been frequently
referred to already in the course of our debates - and sometimes most incorrectly.
The Commission's statement under the heading of "article 3" in the draft articles
leaves something to inference or implication. But some of the inferences which we
ourselves have been invited here to draw are specifically and categorically
excluded by the paragraphs that follow in the Commission's own commentar>. We
have for example been told that the Commission recognized that every State has the
right to extend its territorial sea up to twelve miles. The fact is exactly the
opposite, for the Commission records in paragraph 6 of its commentary to
Article 3 that such a proposition was in fact put to the vote and rejected.

20/ I.C.J. Reports, 1951, p. 132.

2/ Official Records of the General Assembly,_ Eleventh Session, Supplement No. 9,
para. 33, Article 3.4.



The truth is that no majority could be found in the Commission for any
affirmative fixed rule as to the breadth of the. territorial sea. Guidance from the
Commission on this point would indeed have been most welcome. Bat in truth none is
to be got. The position was fully explained at the 1958 Conference by
Professor Franqois, 22/ in the passage which was quoted here by the representative
of the United States. The Commission found itself, to its own regret, and ours,
unable to take anky affirmative decision on the question. It thought the matter
would have to be settled by an international conference. There is in English a
vernacular expression which sums up such a position perfectly, if rather
inelegantly. It consists of the three words - "over to you".

Let me in conclusion summarize the Australian position. The Government of
Australia is opposed to an extension of the territorial sea to twelve miles. It
is prepared to support the extension of the territorial sea to six miles, with
provision for a couitiguous fishing zone of a further six miles. The Australian
Government considers that it is reasonable to make within this outer fishing zone
some provision for the continuance of the established rights of foreign fishing
States, though it has no inflexible views as to the exact nature and etent of
the provision to be made.

Of the propotals at present before thd Conference, that of the United States is
the only one which meets all these stipulations. The delegation of Australia will
therefore support that proposal. We share the general and earnest hope that
agreement can be reached and will do our utmost to promote it.

Sir Gerald FITZMAURICE (United Kingdom of Great Britain and Northern
Ireland): I shall make only a very brief statement, and I do apologize to you,
Mr. President, and to my colleagues for, as it were, interrupting the work of the
meeting by referring to something which really has nothing at all to do with the
work of our Conference, namely, the remarks concerning British Honduras which
were made earlier this afternoon by the representative of Guatemala. But in making
this intervention I should like to emulate the moderation and restraint which was
exhibited by the reprdsentative of Guatemala. He simply reserved the position of
his Government, and, in the same spirit, I should like to reserve the position of
mv Government on that subject.

As I have the floor, may I be permitted to draw attention to the fact that in
the statement made by the representative of Iceland there were a number of remarks
specifically directed to the action of the United Kingdom Government. At a
later stage of the debate, we would be grateful if you would give us the
opportunity of making some reply on those particular observations.

2/ Official Records of the United Nations Conference on the Law of the Sea,
vol. III, 21st meeting, annex.
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Mr. GTUNDERSEN (Norway): First, I want to pay my respects - and those of
my delegation - to the members of the Committee's Bureau, the Chairman,
Ambassador Correa, the Vice-Chairman and the Rapporteur, my two adjoining friends,
Professor Sorensen and Professor Glaser. I offer them my sincere congratulations
on their being elected to these important posts, and I wish them all success in
their work.

My country is one of those which has a particularly important stake in the
deliberations in which this international conference is engaged.

' As far back
as we can trace our history the Norwegian people have depended heavily on its
manifold and far-flung activities on the sea. The geograpbical ana climatic
conditions in Norway have forced us to seek our livelihood to a very great extent

on the sea, to fish, to trade and to offer to other peoples our services as -
freight-carriers all over the world. Our history has also confronted us with
the problems created by a long and exposed coastline, both in war and in peace.
Our coastline is one of the longestin Europe and the majority of our population
is living along the seaboard. All the problems we had before us at the 1958
Conference and those we are dealing with now, are in my country felt to be near
and concrete questions concerning the everyday life of most of us. No wonder
therefore that we were distressed about the failure of the first Geneva Conference
to solve the crucial questions of the breadth of the territorial sea and of the
fishing limits. A continuation of the legal uncertainty in this extremely
important field will in the long run be especially detrimental to the interests
of small States which - as we see it - depend even more than others on the rules

of international law for the protection of their vital interests.

Mr. Chairman, I shall not try to present anew all the considerations which
determine the general thinking of the Norwegian Government in this matter. I

agree with some of the preceding speakers that this conference should be considered
.as a continuation of the 1958 Conference and that we should not use too much time
repeating arguments which are already well known. I shall therefore confine
myself, in the first place, to the statement of a few general propositions which,

.in my opinion, must be kept in mind if we are to carry these final negotiations
to a successful conclusion. In the second place I shall try to explain briefly
the main considerations which in the view of my delegation should be given due
weight when we are to choose between the proposals now tabled before this Committee.

Although we failed at the first Geneva Conference to solve the controversial
questions of the breadth of the territorial sea and the f~shing limits, we did
manage to narrow down the margin of disagreement very considerably, and during
-the final phases of the conference that margin only concerned the zone between
the six- and twelve-mile limits.

In our opinion it is of the utmost importance for the success of this
conference that we should take this preliminary achievement as our point of
departure. It seems to us that if we are to find a compromise at all, we must
search for it within this narrow compass.
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The first conference made it clear beyond doubt that it would be impossible to
obtain general agreement on any rule which would allow the coastal State to extend
its territorial sea or its fishing zone beyond the twelve-mile limit. It became
equally clear that a solid majority of the participating States are against any
maximum limit of less than six miles for the territorial sea. It was the conflict
of interests with regard to the jurisdiction over the marginal zone between six
and twelve miles which proved to be the stumbling block, and as I said, it is here
that we should now concentrate our efforts to find a generally acceptable compromise.

Another general proposition which I would like to stress concerns our approach
to the problems before us. This conference like the conference two years ago has
been convened by the General Assembly of the United Nations, acting in pursuance of
Article 15 of the United Nations Charter which makes it one of the functions of the
Assembly to encourage "the progressive development of international law and its
codification".

It seems to be perfectly clear that our task now is one which belongs in the.
domain of the progressive development of international law. In article 3 of its
report LY on the Law of the Sea the International Law Commission concluded that
the breadth of the territorial sea should be determined by an international
conference. And in the same article - which has been quoted so often, and which
has been subjected to such divergent interpretations during this debate - the
Commission confined itself, as far as existing international law is concerned to
the negative statement that "international law does not permit an extension of the
territorial sea beyond twelve miles".

In other words, the International Law Commission found it impossible to achieve
more than a delimitation of the field of uncertainty. It is our task to remove
this remaining uncertainty, and this is essentially a legislative task. What we
have to do is to negotiate and to work out a balanced compromise between conflicting
interests and views taking into account facts of geography and economics,
political and security considerations and other factors which come into play.

I have already stressed how important it is in my opinion that we should pay
due attention to and profit by the lessons which emerged from the law of the sea
conference in 1958. There is one more of those lessofis to which I would like to
call particular attention. It became clear in 1958 that if we try to weigh against
each other the opposing interests of the coastal State and those of the community
at large, the preponderant jurisdictional interests of the coastal State extends
much- further seawards where fisheries are concerned than in other respects. A
majority of the delegations therefore supported wider maximum limits for the fishing
zone than for the territorial sea. In my opinion it would be unwise and detrimental
to the progress of our negotiations if we failed to take account of that fact. The
division of the problem before us into two parts has also been clearly consecrated
by the General Assembly in its resolution 24/ of 10 December 1958 pursuant to

23/ Official Records of the General Assembly, Eleventh Session, Supplement No. 9,

para 33.
24/ General Assembly resolution 1307 (XIII).
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which this conference has been convened. By that resolution the General Assembly
decided "that a second international conference of plenipotentiaries on the law of
the sea should be called for the purpose of considering further the questions of
the breadth of the territorial sea and fishing limits".

Another consideration which-seems to be of primary importance, concerns the
formulation of the rule of the law. It must be simple and easy of application.
We should not yield to the temptation of working out an abstruse and complicated
formula susceptible of divergent constructions by the partiss to the accord. And
let us beware of leaving any of the important issues at stake to the rather
uncertain fortune of future arbitration. It is our task to arbitrate between the
opposing interests. We should not shirk that responsibility by resorting to
expedients which would mean a deferment rather than a solution of the problem
before us.

I shall try to sketch briefly the main considerations which have determined
the position of the Norwegian Government in regard to the proposals before us.

From the point of view of Norway's national interests we would very much
prefer a narrower and maximum limit for the territorial sea than six miles. As
I said a moment ago, we have some experience of being a small State with an
extremely long coastline. We have maintained a territorial sea of four miles from
the base-lines, and we think that we have been well served with this limitation of
the territorial sea. If the principle of the contiguous fishing zone is accepted,
we would not see any purpose in going beyond the four-mile limit with our
territorial sea. It would only give us added responsibilities and entail new and
heavy expenditures and we cannot see that we would gain anything as far as our
security in e:rnnrnod. We can already according to established rules go out to
twclvc miles of our base-lines to exercise control with regard to our customs,
fiscal and sanitary regulations and to prevent and punish infringements of these
regulations committed within our territory or territorial sea. In our experience
this seems to be enough. We do not think that any practical purpose would be
served by going out beyond the present four-mile limit with our territorial sea,
provided, however, as I have said, that we do get a fishing-zone of sufficient
breadth outside the four-mile limit with exclusive fishing-rights.

On the other hand, we realize that many States prefer a much wider limit for
their territorial sea. Being one of the largest shipping nations in the world,
we speak, however, from some experience when we submit that the right to free
navigation would be severely hampered if for instance a twelve-mile limit, as
claimed by some of the delegations, should become the universal rule of
international law. It is true, of course, that the right to innocent passage
through territorial waters is firmly established in international law. -We see so
often, however, that uncertainty and disputes arise when ships are sailing in
innocent passage through the territorial sea of foreign States. Although we think
that the law of innocent passage is clear enough and should not lend itself to
widely differing interpretations, it is our experience that from time to time
coastal States have a tendency to give the right of innocent passage a narrower
interpretation than we find correct, and tend to limit the freedom of movement
along their coasts. And, if I may add, such interpretations backed by the police-
tower of the coastal State is not always easy to come up against.
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From the point of view of our own national interests we would therefore have
preferred a maximum limit for the territorial sea of three or four miles, and
frankly we also think that this is the limit with which the world community as
a whole would have been best served. We realize, however, that a clear majority
of States will not accept a territorial sea pf less than six miles. We shall
therefore 'maintain the concession we made dt.ng the 1958 Conference and be willing
to go out as a general rule to a maximum limit of six miles for the ter'ritorial sea.

Now, as far'as the fishing-zone is concerned, I shall at once state that the
Canadian proposal 25/ on balance conforms with Norway's national interests. The
modern technical development of the deep sea fishing industry and the greatly
expandad trawling activities along the coast of northern Norway have created new
and very grave problems for the coastal fishermen and the traditional methods of
fishing. To a steadily increasing extent the possibilities for the coastal
fishermen to use their traditional waters have been reduced. Not because their
methods are uneconomical or inefficient, but because their fishing gear is being
destroyed or their old fishing grounds partly or wholly occupied by foreign
trawlers. 'People living along the shore of the northern parts of my country are
entirely dependent upon their fisheries and they have been so since time
immemorial. The new and threatening factor in their life during the last few
decades has been the rapidly expanding foreign trawler fleets. They feel that
this new factor - indeed the new conditions of life they find themselves in -
calls for new rules and regulations, and there is nothing less we can give them,
so it seems to us, than the right to keep a twelve-mile zone for themselves.

But I want to add that this delimitation where fishes are concerned also
seems to us to strike a just balance between the opposing interests not only on
the Norwegian coast but on the global plane. The high sea fishing fleet,
equipped with all modern technical aids will still have ample opportunity to
exploit the resources along the coasts outside the tgelve-mile limit and in the
open sea, and this is what my Government has had to say to our own deep sea fishers.

To these very important considerations of substance, which all strongly
speak for the Canadian proposal, I would like to add, and I expect that most of
you will agree with this, that the concept of a twelve-mile fishing-zone with a
clearly established right to exclusive fishing for the coistal State is the only
proposal whic) has a chance of satisfying a sufficient number of those States
whose first choice is a maximum limit of twelve miles for all purposes.

Now I would like to say a few words about the other concrete proposals before
us in this Committee.

The Soviet proposal 26/ has the undeniable advantage of being clear,
unequivocal and easy of application. As I have already said, however, my
delegation is not able to support any proposal which allows the territorial
waters to be extended beyond six miles.

25/ Official Records of the Second United Nations Conference on the Law of the Sea,
annexes, document A/CONF.19/C.1/L.4.

26/ Ibid.,-document A/CONF.19/C.I/L.1.
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Neither are we able to support the Mexican proposal. L7, It is indeed a very
flexible formula, and sometimes flexibility may be all to the good. In our opinion,
however, the Mexican proposal fails to meet one of the main requirements I set out
at the beginning of my intervention. It does not seek the solution within that
narrow margin of controversy to which we managed to reduce the problem at the
previous conference.

As far as the United States proposal L8/ is concerned I would like to
associate myself with the very clear and penetrating analysis 'which was made
yesterday by my distinguished colleague from Yugoslavia. Apart from the question
Pf its merit in equity, I would like to point particularly to its shortcomings
from the point of view of simplicity, clarity and easiness of application. I
agree with what was said in this respect this morning by the head of the Indian
delegation, and I really have not much to add to .that.

Mr. Chairman, I realize of course that I have only been able to sketch in
the briefest outline the considerations which we have hdd to take into account
before deciding what stand we should take on the proposals before us in this
Committee.

In conclusion, I return again to the Canadian proposal. In addition to
what I have already said, I shall have one or two remarks to make.

The Canadian proposal is clearly placed within that field of uncertainty in
regard to the existing rules of international law which was delimited by the
International Law Commission.

It also takes due account of that narrowing down of the controversial
margin which was so laboriously achieved in the course of the first conference
in 1958.

And it is based upon the common-sense functional approach which gives due
consideration to the fact that the preponderant jurisdictional interests of thi
coastal State extends farther seaward where fisheries are concerned than in
other respects.

Last, but not least, the Canadian proposal is as simple and easy of application
as possible. I am firmly convinced that this formula is the only one which-has
any chance of conciliating the conflicting inberests at stake on the global plane.

27/ Ibid., document A/CONF.19/C./L.2.

8/ Ibid., document A/CONF.19/C.l/L.3.
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Twelfth Meeting

Friday, I April 1960, at 10.45 a.m,

Mr. MUHTAI (Jordan): It is a great pleasure for me, Mr. Chairman,
on behalf of my country, to extend to you and the other officers of this
Committee our heartfelt congratulations, which I feel sure you well deserve.

To begin with it -is fitting to recall, though the time and place do not
allow of elaboration, that through a tragic and unprecedented set of
circumstances, which are necessarily transitory and cannot therefore last, the
Hashemite Kingdom of Jordan which I have the honour to represent, finds itself
.virtually landlocked, with only one remote access to the sea, at the Fort of
Aqaba. Bat the ancient and more accessible Arab ports of Acre, Haifa and Jaffa
are still there in the coast of Palestine, anxiously awaiting in the fullness of
time the return of the natives, their rightful owners.

Small Jordan, however, under God and the leadership of its valient king, is,
as is well known, a staunch believer in the rule of the law, and subsequently
upholds international law, being the expression of the rule of law amongst nations.
It is therefore my Government's firm desire to co-operate in-the present
conference and to contribute in a modest way tcwards the settlement of the
problems which we have met here to solve, ending, it is earnestly hoped, in the
ultimate success of this conference.

I have listened very carefully throughout the past Conference of 1958, and
the present, to what my colleagues had to say on the subject before us. I have
come to the conclusion, as a result, that we would not be true to the facts of
the situation, if we did not candidly admit that our different points of view
are predominantly, if not wholly, motivated by our own various national interests.
There is, of course, bothing wrong initially in taking such a stand, but when. it
has become abundantly clear that the views of the nations assembled here cannot
be r6conciled, it behoves us all, I respectfully submit, to transcend these r
purely national considerations and to look at the problems facing us objectively
and dispassionately, in an endeavour to -reach a practical agreement which would
be in the best intgrests not of any particular State or number of States but of the
generality of States which form'the community of nations. For it is only in
this way that the true and lasting principles of international law can be
formulated.

With this end in view, I most respectfully venture to suggest a new method
of approach for your consideration. There are those amongst us who have spoken
with fervour in favour of the six- ile limit, others have advocated the twelve-mile
,liit, and still others are not safisfied even with this wider limit, and have
asked to. be "treated as exceptions to the rule, to be determined by this
conference. Each of the three categories of speakers, it is only fair to admit,
has sometimes put forward cogent and at times vital reasons ;rnd at other times
truly sentimental reasons in favour of their own points of view. Every speaker
you have listehed to, carried as it were by the force of his own argument,
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dictated, as we have seen, by his ccuntry's particular interests, has appeared to be
sincerely convinced of the righteousness of the cause he had advocated. In the
face of such diversity of opinions, it seems to me that until and unless the
basic issue underlying all these viei~s is first determined, and a criterion is
discovered whereby to test the validity of each of these views, the.exponent of
each is entitled to hold that the view he advocates and defends is at least as good
as any other.

The crucial question therefore appears to me to be the following: Can such
an underlying issue as the one I have adverfed to before be determined, or a
criterion such as the one already suggested be discovered? It is humbly and
respectfully submitted that with open minds on this subject and a true desire to
reach agreement thereon, the basic issue behind all our lengthy arguments may
be determined, and a suitable criterion may be discovered, whereby to test
the various views and proposals advanced before this ccnference. To be able to
do so, however, a new line of approach in the treatment of the questions before
us will have to be adopted.

May I venture to suggest that the basic issue underlying all arguments on
the questions before us resolves itself into the following two concepts, namely:
The principle of the freedom of the seas on the one hand, and the principle of
the limit to which a coastal State may extend its sovereignty over the adjacent
sea, on the other. There can be no doubt of the existence of both these principles,
side by side, under international law as we now know it. Yet it cannot be
seriously denied that the area which the first principle covers, and the limit
to which the second principle extends, have not so far been agreed upon or
determined. This lack of agreement on the exact area covered by the high seas,
and the limit to which a coastal State may extend its sovereignty over the
adjacent sea, is evidEnced by the fact that different States have held different
views on the subject at different times. Hence the reason and necessity for this
conference.

Thus it Vould appear at the outset that some of the rules of international
law are not water-tight cOmpartments that exclude one another, but that they are
at times interdependent and must be viewed together, and the proper and equitable
balance maintained as required by the circumstances. In other words, where two
principles under international law clash or conflict, the correct approach should
be to devise a method.whereby to resolve the difficulty. The first method that
would naturally suggest itself would be of course one of reconciliation and
compromise. But we have learnt by bitter experience, in this as well as other
international conferences, that no such compromise can be achieved where vital
interests of the S-ates concezned are involved. In such cases, I sutmit that we
are left with no alternative but to haid recourse to the common sense rule of
life as well as law, of having to choose between the lesser of two evils.

We all know that such a contingency is not foreign to the province of municipal
law. To draw, if I may, upon well known principles of the Islamic systam of
jurisprudence, one such legal maxim lays down: It is better to avoid an injury
than to incur a benefit. Another maxim lays down: A lesser injury may be tolerated
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to remove a graver injury. I have no doubt but that similar principles are to be
found in other well developed systems of law. With such comon sense rules as our
guiding principles, it should not be difficult to reach the follTing conclusion:
That where a coastal State claims a wider limit of territorial sea for purposes of
security ard self-defence, such a claim should take precedence and prevail over
the claim cf other States to tIeat the waters contiguous to its coast as high seas
for sach purposes as fishing or commerce. For to apply these principles to the
subject une.er discussion, though such other States may suffer scme damage by a
broadening of the territorial, sea, the injury that would be suffered by the
coastal State, by nacrowing down the marginal waters which it considers necessary
for its defence, would be much greater.

Though I do not lose sight of the fact, well known to us all,-that analogies
with the s:ystem of municipal law do not always apply to the field of international
law, it is respectfully submitted that there is no reason why these principles
should not apply here, especially as the 'said practical approach affords us with
the only way out of this impasse, which has lasted since the first Hague Conference
of 1930.

For these reasons, the delegation of the Hashimite Kingdom of Jordan would
-favour twelve miles as the limit of the territorial sea, and proposes to vote
accordingly.
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M. CHRAT PELEK (Cambodge) : Permettez-moi tout dtabord de vous adresser
vous personnellement, Monsieur le Pr6sident, Son Excellence 1tambassadeur Correa

et h Monsieur le Rapporteur, les f6licitations de ma ddl6gation pour votre 6lection
k vos postes respectifs.

En participant & la deuxime Conf6rence sur le droit de la mer, la d4ldgation
du Cambodge est consciente de l'importance des deux problmes trait6s, problbmes
d6licats et trbs controverss qui constituent ceendant la pierre de touche du droit
international.

Depuis tr~s longtemps, la codification du droit de la mer a prdoccup6 les plus
4minents juristes internationaux qui ont exprim6 leurs thdories et indiqud les
rbgles qui leur semblent justes et logiques, mals en gdn6ral contradictoires.

C'est h la Commission du droit international que revient le trbs grand m6rite
de rassembler, dans son remarquable rapport, les 612ments les plus complets pour
servir & une codification et h une 41aboration du droit de la mer susceptibles
dr~tre adoptdes par les nations, grandes ou petites, afin quo la communautd inter-
nationale puisse jouir, sans frictions et sans jalousie, de la mer et de toutes leE
ressources qu'elle peut offrir . l'humanit6.

La premiere Conf4rence sur le droit de la mer, en 1958, est venue erfin para-
chever ltoeuvre de la Commission du droit international puinque, h sa cl-ture, elle
a pu 6tablir plusieurs conventions internationales, conventions auxquelles mon
gouvernement a d6jb. adh6-r6 sans reserves.

Ces rdsultats portant sur de nombreuses questions fort complexes n'ont certe
pas 6tA obtenus sans heurts, mais ils nen attestent pas moins l'esprit de compr4-
hension et de conciliation qu r6gnait lors de cette Confdrence et c'est 12, me
semble-t-il, une preuve suffisante d'encouragement pour que la pr6sente Confdrence
consacre tous ses efforts afin d'arriver & un accord juste et equitable sur les deux
seules questions encore en suspons : la larjeur de la mer territoriale et la zone
de p-che.

Ctest, animge de cet esprit de comprdhension et de conciliation, que la d6ld-
gation du Cambodge suit les prdsents travaux, intimement convaincue par ailleurs qua
notre succs ne sera possible que si nous joignons tous nos efforts pour rechercher,
parmi les diverses thbses en prdsence, une solution raisonnable et juste susceptiblo
de rallier le plus large suffrage.

En ce qui concerne la zone de peche, il epparait d6s maintenant, ainsi que ira
fort bien soulign6 le d6lgu4 du Canada, que 1opinion g4n6rale serait pr~te h
reconnattre & chaque Etat riverain le droit dt tablir une zone exclusive de ;@che
dams la limite de douze milles marins, & partir de la ligne de base.

Ctest A cette thse que ma d6ldgation souscrira volontiers puisqu'elle aura le
m6rite de sauvegarder l'int6ret des jeunes pays qui nt ont pas encore la possibilitd
de ddvelopper leurs moyens de p@1ehe, sans pour autant 1ser celut des grands pays
qui disposent de moyens puissants et de l'expdrience n6cessaire pour trouver dans
la haute mer et mSme loin de leurs ctes des zones de Oche quasi indpuisables.
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Ces moyens et cette exp6rience, mon pays ne les a pas encore. Notre population, A
l'instar de beaucoup de peuples d'Asie, tire les prot6ines alimentaires dont elle a
besoin de la peche c~ti6re qutelle pratique A l'6chelon artisanal avec des engins
tres rudimentaires et a faible rendement. Il n'est done pas excessif qu'une zone de
pkche stdtendant jusqu' douze milles marins, A partir de la ligne de base, lui soit
r6servde exelusivement car, me A cette distance, c'est tout juste si les produits
qu'elle peut tirer de la mer luiL procurent assez de revenus pour subvenir A ses
besoins normaux.

Pour ces raisons, ma d6l6gation approuvera sans r6serves toute proposition 4u1
tend A reconnatre aux stats riverains une zone de gehe exclusive jusqu'A une
limite maximum de douze milles matins, & partir de la ligne de base..

Qua-t A l16tendue de la mer territoriale, si la limite des trois milles ne
semble plus gtre dgfendue par ses plus fervents d6fenseurs, il nen reste pas mons'
que les points de vue restant en discussion sont encore trhs divergents.

Des arguments de divers ordres ont 06J& 6t6 avanc6s et d6velopp6s par les
oz7ateurs pr4c6dents comme supports de leurs propositions. Ma d6l6gation voudrait
seolement rappeler qu'un grand nombre de nations ont d6jA ddcrt6 une limite de
douze mifles mr-Lns ou plus pour leur mer territoriale. I1 semble done peu probable
que ces nations puissent accepter de ratifier une convention ou une regle de droit
international qui les obligerait A revenir A, une limite inf6rieure, ce qui dqui-
vaudrait A une r6duction de leur souverain46. Or, A notre point de 'ue, toute
regle de droit national ou international ne serait viable que si elle tient compte
de la r6alit6 tangible et non d'un principe abstrait non reconnu par tous. Si le
drolt s'dearte de la rdalitd, il risque de rester lettre morte et de contribuer non
A une amdlioration de la situation internationale mais plutSt A erder une source
-aouvelle de chaos et de confusion. C'est pour cette raison d'ordre pragmatique que
ma dl6gation est pr~te A appuyer toute proposition raisonnable qui pourra rallier
la grande majoritd des appuis de la Conf6rence.

La dldgation du Cambodge est prete A apporter son entibre contribution et son
meilleur esprit aux travaux de la prdsente Conf4rence et formule le voeu le plus
sinebre pour que de cette coopdration internationale, dano l'enceinte de cet
illustre palais, puissent nattre et se fixer les deux dernikres r~gles du droit de
la mer les plus importantes pour ba vie de l'humanit6 enti~re.

A ce sujet, permettez-moi cependant d'insister sur le fait que etest pour
disuter de la largeur de la mer territoriale et de la zone de peche seulement que
nous sommes r4unis ici et qu'aucun problZm particulier, quel quil soit, ne doit
9tre soulevd. Ma d16lgation est done obligde de ddclarer que les revendications
faites par une d4ldgation sur un groupe d'Iles se trouvant dans nos eaux terri-
toriales et qui, sans contesuation possible, appartiennent au Royaume du Cambodge,

e relbvent pas dt la ccmptence de cette Assemble et ne peuvent que cempliquer
6a tche d6j difRicile.

Au nor de mon gouvernement, Je ddclare enfin
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- (&ue l'Tle du Milieu et lensemble des autres fles situ6es au sud des cttes
cambodgiennes, notament 1 ile de Koh-TrTl (sur laquelle nous avons r~serv6 nos
droits depuis. longtemps), font partie int6grante de notre territoire;

- Que nous nous r6servons le droit de tirer les lignes de base droites, confor-
mtment A l'article 4 de la Convention sur la mer territoriale et la zone contiguU 2/;

- Et que nous appliquerons .la lettre et dans son esprit les dispositions de
l'article 12 de la mgme Convention qu. reconnalt notamment 'Iles titres historiques
et les circonstances sp6ciales" permettant la d4finition de la mer territorialt de
deux Etats limitrophes.

D/ Documents officiels de la Conf6rence des Nations Unies sur le droit de la mer,
vol. UI, annexes, document A/C0.13/L.52.
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Mr. 0RKOMIES (Finland): I wish, first of all, to extend on behalf of the
Finnish delegation, our warmest congratulations to you, Mr. Chairman, as well as to
Ambassador Correa and to Professor Glaser, upon your election to the high offices
of this Committee.

It is not my intention to deal at any length with the history, nor with the
background of the quesyions before us, since I believe, that they are hy now well
known to us all. I would like to make only some very brief remarks regarding
the approach of my delegation to the matters now under consideration.

Finland has traditionally applied the limit of four nautical miles for its
territorial sea in accordance with the old Scandinavian rule and practice. Both
historical and geographical reasons speak in favour of Finland retaining this
limit. It is, therefore, the intention of my Government not to widen our
territorial sea.

My delegation has stated, however, already at the first United Nations
Conference on the Law of the Sea that we are prepared to consider to support
proposals containing a moderate extension of the general maximum limit of the
territorial sea, if this would further the possibilities towards the reaching
of an agreement in the matter. The conciliatory attitude of my delegation is
still the same. Since it has proved to be evident that there are no realistic
possibilities to reach an agreement without making provisions to establish a
special fishing zone, my delegation is prepared to consider proposals even to that
respect.

If we can reach an agreement, which my delegation does hope, the solution
may cause changes in the conditions of fishing in several parts of the world.
I feel that measures should be considered to protect the reasonable interests
of the population of the fishing States,'at least during a sufficient transitory
period. On the other hand, there are no doubt exceptional cases where a country's
economy depends almost entirely upon fishing. In such hardship cases it would be
only fair to take into account the special circumstances.

The discussions at this Conference have clearly shown the difficulty and
complexity of the problems which are facing us. It is, however, the sincere hope
of my delegation that tn a spirit of constructive co-operation we should be able
to find a solution, based on a genuine appreciation of common interest and on
widest possible acceptability.



-231-

Mr. USTOR (Hungary): Mr. Chairman, in joining my colleagues who have
taken the floor before me, I should like to convey to you the very sincere
congratulations of the Hungarian delegation on your unanimous electior as
Vice-Chairman of this Committee. May I also extend our warmest congratulations
to our temporarily absent Chairman and to our Rapporteur on their respective
elections.

Permit me to state very briefly the position of my delegation on the
issues involved. Hungary is a member of the small but not unimportan-; group
of the land-locked States. Hungary has no sea shore; in Budapest, however,
in the capital of my country we have something like a maritime port. Small
seafaring vessels built for the special purpose to naigate both on tie sea
and on the Danube are able to call on the port of Budapest hundreds of miles
away from the sea. Hungary has a comparatively small but able merchant fleet
of such vessels. They constitute an important direct link with the ports of
the Black Sea, the Aegean Sea, Mediterranean Sea and others.

This narrow outlet to the sea does not cover the demands of our exports
and imports and we are bound to use foreign sea ports and shipping also.
In this connexion I have to mention that our ships were neVer restricted in
exercising their right of innocent passage and our exports and imports always
enjoyed the free access to and from foreign ports and shipping.

Hungary participated in the 1958 Conference on the Law of the Sea. Beyond
the general interest which States had in the successful work of that Conference,
Hungary - as a land-locked State - had also a special interest in it. The 1958
Conference dealt in its Fifth Committee with the problem of the land-locked States.
On the basis of the work of this Committee, in whose deliberations tae Hungarian
delegation had the honour to take an active part, the 1958 Conference recognized
certain principles of international law concerning the rights of land-locked
States and embodied these principles in the Conventions adopted. So the principle
that the freedom of the high seas is due also to the.land-locked States has beeb
restated in paragraph 2 of the Convention on the high seas. 2/ Paragraph 3 of
the same Convention assures these States of free access to the sea, paragraph 4
recognizes their long since established right to fly their own maritime flag.
The Convention on the Territoiial Sea 3/ in paragraph 14 concedes the right of
the vessels of the land-locked States to the innocent passage on the territorial
sea.

2/ Official Records of the United Nations Conference on the Law of the Sea,

vol. II, annexes, document A/CONF.15/L.55.

/ bid., document A/CONF.1l/L.52.
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It is evident that the land-locked States are also profoundly interested in
the solution of the problems lying before this second Conference of ours, namely

in finding universally acceptable rules for the measurement of the territorial
sea and the fishing limits. This is so firstly, because - to quote the words
of preambular paragraph 4 of General Assembly resolution 1507 (XIII) the agreement
on these two vital issues would contribute substantially to the lessening of
international tensions and to the preservation of world order and peace. But
beyond the general interest attached to these problems the question of the
territorial sea is a subject of practical importance to the land-locked States
which are also fully entitled to the freedom of the sea on an equal footing with
the coastal States, and which are in the unchallenged possession of the rights
of innocent passage.

Some speakers who have taken the floor before me appealed to the land-locked
States.and alleged that the interest of every State, land-locked States included,
will be served best if we have a widest possible area of high seas- Conversely -

according to the view of these speakers - the genehal interest and the special
interest of the States having themselves no seacoast will be served best by
the establishment of the narrowest possible limit of the territorial sea.

As a representative of a State having no seacoast; I respectfully take
exception to this view on the following grounds.

The paramount aim of this Conference is to reach agreement on the breadth
of the territorial sea and the fishing limits. This is the supreme interest of
all States whether great or small, maritime or land-locked. In trying to
formulate the rule of international law on the measurement of the territorial
sea and fishing zone, we have to take into account the present circumstances,
the realities and the trend of events in the international field. This has
been expressed by the International Court of Justice in 1949 as follows:
"throughout its history the development of international law has been influenced
by the requirements of international life". 4/ This may sound as truism all the
more as we seemingly all agree here on this in principle. Even those speakers
who advocated the advantages of the narrowest possible territorial sea did not
draw the logical conclusion from their starting point. Even they dropped the
idea of the obsolete liwit of three miles. Instead they propose a maximum limit
of six miles referring to the realities, to the circumstances, to the general
trend, and alleging that this is the narrowest limit hich could possibly gain
general support.

I.C.J. Reports, 1949, p. 178.
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4r delegation) however, is unable to share this estimate. As has been
pointed out by other, speakers before me, the purpose of our exercise is not to
bring together by every means the necessary majority for a paper resolfltion but to
achieve a general, a real universal agreement; an agreement which will correspond
to the desires and interests of most, if not all States. This aim can only be
achieved if the realities of international life are taken into due consideration.
The right of States to extend their territorial sea up to twelve piles, is not
only maintained in legal theory but has been firmly established in practice. It
belongs to the reality of our epoch that a considerable number of States have
passed legislation fixing the breadth of their territorial sea up to twlelve miles.
The number of these countries is constantly increasing. This theory and this.
constantly spreading practice cannot be simply ignored when we want to express the
rule of present international law in this matter. Nor can it be discarded and
ignored that the new and young.States ansist for reasons both of security and of
economic necessity to extend their sovereignty over a sea belt of tw-elve miles. All
these States - old and young - act in good faith and in the firm conviction that
their actions are £n conformity with the rules of Internat ional law -
If we try to find.the way to the lex ferende in international law, then - I submit
we cannot miss to take into account the lex lata in the field of national laws.

The Hungari±n delegation adheres firmly to the principle of the peaceful
coexistence of States, irrespective &f their ecohomic, social and political system
and ideological persuasion. It believes also that all international problems
can be solved by peaceful means, by negotiations, by agreement. It trusts that
the problem of the territorial sea, however great and difficult, can also be
solved and that a common denominatc- can be found between the divergent interests
of States. This common platform, however, cannot be reached by striving for
uniformity, but only by a flexible formula that would meet with all xreasonable
requirements. 1.- delegation believes that a claim to a twelve-mile territorfal
sea lies within these limits and that all proposals which do not embrace the
satisfaction of these claims cannot count upon general and even less on universal
acceptance. Such proposals, we believe, do not serve the interests of the coastal
States, nor do they serve the interests- of the States having no seacoast.

It is for these reasons that the Hungarian delegation will vote in favour of
the draft resolution submitted by tha delegation of the USSR in
document A/CONF.9/C./L.l ard-in favour of any other proposal admitting the right
of the coastal State to extend the limits of their territorial waters up to twelve
miles. Conversely, my delegation will vote against all proposals which refuse the
recognition from the legally established twelve-mile limits and. which refuse to
recognize the same right of any other nations and particularly of those which
newly became independefrt orwiU become independent in the future.

It has been repeatedly stated here how important it is that this Conference
reach a success and a solution be found to the problem of the territorial waters
and fishery limits. I-cannot but emphasize this utmost importance of our
deliberations and the urgent necesdity that ani equitable and universal solution
be found. Indeed this Conferen~e is a unique occasion for achieving this aim
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It is a unique occasion because the international atmosphere seems to be really
favourable to reach agreement on vital issues and-we should not miss this
excellent opportunity. If we reach a real agreement, an agreement satisfying all
equitable claims to territorial waters from three to twelve miles, this will not
only open a new golden page in the history on international law but will
substantially promote international co-operation and the cause of peace.

Mr. EAIG (Pakistan): M. Chairman, as my delegation is taking the floor
for the first time in this Second United Nations Conference on the Law of the Sea,
I extend to you my delegation's warmest congratulations on your election as

Vice-Chairman of this Committee of the Whole, and through you, to Ambassador Correa
of Ecuador on his election as Chairman. We are confident that wi.th your great
erudition, impartiality and thorough knowledge of the subject, you will tcgether
be able to guide us to the attainment of a unified law of the sea, which will best
serve the interests of the majority of nations and which will secure for this
Conference the acclaim of history. Mj I also congratulate Prof. Glaser of
Romania on his election as Rapporteur of this assembly.

My delegation played its modest role in the 1958 Geneva Conference on the
Law of the Sea in respect of the Conventions drawn up by that Conference and we
shall again do our best to make what contribution we can to the success of these
deliberations. The issues before us, though controversial, are neither complex
nor difficult and the differences between us are not so formidable that they
cannot be resolved if approached in a spirit of compromise and with recognition of
the crucial importance of the occasion. It was indeed a great achievement of the
last Conference on the Law of the Sea that it brought about general agreement in
respect of f13 articles which were wide in scope and variety and ranged over
subjects of great economic importance like the general regime of the high seas,
the conservation of living resources of the sea, and the exploitatin of the
continental shelf With hard work and goodwill, it was possible to ddal with the
varied complex problems falling under these three broad headings and the only two
questions which remain to be settled are "The breadth of the territorial waters",
and "The fishery rights". On these .two issues we have already before us four
prposals which have been submitted by the USSR, Mexico, the United States of
America and Canada. I venture to suggest that even in these four apparently
different proposals there is common ground which, if properly discerned, can form
the basis of a generally acceptable compromise formula.

Permit me to deal with the first proposal 5/ in the first'instance. The
proposal which contemplates the extension of territorial waters up to a limit of
twelve miles was introduced by the representative of the USSR, with the expression
of the hope that the improvement in the international atmosphere will facilitate
the success of our Conference. This proposal for extending the limit of the
territorial sea up to twelve miles seems superficially to be backed by article 3

5/ Official Records of the United Nations Conference on the Law of the Sea
annexes, document A/CONF.19/C.l/L.1.
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of the report g/ of the InternationalLaw Commission, wherein the Commission
remarked that it considered that international law did not permit an extension
of the territorial sea beyond twelve miles. For the interpretation of this
opinion, we have to be guided by the commentary of the International Law
Commission which states that the extension by a State of its territorial sea to
a breadth of between three and twelve miles would be valid for any other State
which did not object to it, and a fort ori for any State which recognized it
tacitly or by treaty, or was a party to a judicial or arbitral decision
recognizing the extension. The commentary proceeds to say that a claim to a
territorial sea not exceeding twelve miles in breadth could be sustained erga

,omnes by any State, if based on historic rights. Therefore, the Commission's
opinion that international law does not permit an extension of the territorial
sea beyond twelve miles was further qualified by its validity being restricted
to a State which did not object to it or recognized it or was a party to a
judicial or arbitral decision recognizing the extension. The Commission further
circumscribed the scope of such extension by making it conditional on his+oric
rights. Ezcept in such circumstances, the extension by a State of its
territorial waters up to a limit of twelve miles would not appear to be covered
under the International Law Commissionts opinion. If it were clear, as some
representatives-seem to imply, from the opinion of the International Law Commission
that international law recognized an extension of the territorial sea up to twelve
miles, there would hkve been no point in convening this Conference. The fact that
we are meetidg here for the second time to decide this issue is in itself a

negation of the assumption that the twelve miles breadth of the territorial sea

has the backing of the Internati6nal Law Commission. On the other hand, the
Interaational Law Commission recognized that the rule fixing the breadth of the
territorial sea at three miles had been widely applied in the past. It follows
that the proposals to extend the territorial waters beyond the traditional three-.
mile limit are in the nature of compromises over historic rights in relation to
the freedom of the high seas. However, leaving legal niceties aside for the
moment, I would invite the attention of the Committee to document A/CONF.19/4,
dated 8 February 1960, which contains a note by the Secretary-General and a
synoptical table concerning t'le breadth and judicial status of the territorial
sea nn-1 Jacent fishing zone. Of the States mentioned ia the synoptical table,
those which have a territorial sea of less than twelve miles exceed by about
three times those which claim a territorial sea of twelve miles. This list
is, of course, not exhaustive. Wh2ile referri3g to this document, I weald like
to point out that in one case a somewhat confusing statement has been made under

the limits for special purposes showing the fishing limits of our neighbour
India aS too miles, whereas the reference is really to a power to establish
conservation zones within 100 miles, which again is to be viewed in the light
of the Convention relating to living resorces of the sea. This needs correction.
It would alse.,be helpful if the synoptical table could be completed by the
Secretariat by reference to the various delegations present here, and a more

informative document could be'isued which would enable the Conference to study
the issues urithgreater clarity and precision.

6/ Official Records of the General Assembly, Eleventh segsion, Supplement No. 9,
para. 33.
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It may perhaps be helpful if some indication were attempted of the effect on
high sea passages at places of maritime importance, of an extension of the limit
of the territorial sea to twelve miles. In the English Channel, of which the
littoral countries are the United Kingdcm and France, the minimum width in miles
of navigable channel is seventeen miles. With the extension of the territorial
sea to twelve miles, no high seas will be left for a length of thirty miles on the
English Channel. Similarly, in the Malacca Strait, of which the littoral States
are Malaya and Indonesia, the navigable channel would be restricted to a width of
one mile for five miles between Arush Island and Port Swettenham. On the Aegean
Sea a number of places would cease to be high seas with a twelve miles territorial
sea limit. Surb instances could be multiplied but I do not wish to take your
time by narrat ng them.

Let us now view this problem from a purely economic angle by considering the
theoretical possibility of the littoral States exercising control over the
merchant vessels passing through their territorial waters. Marine costs will tend
to go up because of the consequential delays hich may be involved in the checks
to be exercised by the coastal States or because of longer journeys undertaken to
avoid such controls. This will result in no benefit either to the producing or
to the consuming countries of the world, least of all to the common man who will
be the chief sufferer. Perhaps such economic considerations would not be so
important were there some real advantage in the political or the security spheres.
But the political and security ad6antages are not clear. On the contrary, the
power to extend the coastal waters involves concurrent political and security
responsibilities and obligations which the majority of States may well find
extremely difficult and expensive to undertake. The navigational difficulties
which would be caused to other States by such extension have been vividly
described by the representative of the United States and the advantages accruing
to the coastal State whether political, security or economic, I would repeat, are
just not apparent.

I delegation is also of the view that leaving the fixation of the
territorial waters flexible as between three and twelve miles limits would hardly
contribute to international uniformity. The only uniformity which could arise
from such a .decision would be the extension of the territorial sea uniformly to
a limit of twelve miles, with all its adverse effects on sea and air navigation.

I now turn to the Mexican proposal. 7/ The first part df this proposal is
similar to that of the USSR proposal and the foregoing submissions which I have
offered apply to this part of the Mexican proposal likewise. The second part of
the Mexican proposal is what may be described as a "compensation scheme". This
ingenious scheme provides for a larger fishing zone in compensation for a
correspondingly smaller territorial sea. The proposal suggests that if the
breadth of the territorial sea is from three to six miles, the fishing zone may

7 Official records of the Second United Nations Conference on the Lai of the
Sea, annexes, document A/CONF.19/O.l/L.2
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be up to eighteen miles. This proposal which is cleverly designed to persuade
States to content themselves with the minimum territorial sea in exchange for
extended fishing rights has in our view the disadvantage that it will contribute
not to uniformity but to lack of it. The ride options given ray well lead to
much confusion.

Now I come to the United States proposal. 8/ This proposal has the merit
that it seeks a compromise between the aims of the States which ask for a twelve
miles territorial sea and those which would prefer a three miles territorial sea.
In fact it aims at bringing about a compromise between the aspirations of the
large idaritime fishing States and new States in the process of developing their
fishing resources. This proposal is the same as the Canadian proposal 9/ in
respect of the territorial sea limit, and the fishing rights limit, but the point
of difference is that whereas the Canadian proposal allows exclusive fishing
rights to the cccatal States inside the six miles contiguous fishing zone, the
United States proposal permits the continuance of historical fishing rights in
their outer zone. The consideration prompting the Canadian proposal is the
recognition of the paramount interest of the coastal State in the living resources
of its adjacent fishing zone. On the other hand, the consideration behind the
United States proposal is that those maritime States which have built up large
fishing fleets should have qualified historical fishing rights reserved for them.
From the statement made by the representative of Canada it appears that his main

objection against the United States proposal is that it seeks to protect, with
some limitations, the historical rights of fishing States in perpetuity. This
objection indeed has much force. But to be quite fair, before existing rights
are extinguished by any piece of legislation, a period of time is normally allowed
for the affected party to make necessary adjustments. It may perhaps bring about
a compromise between the United States and the Canadian proposals if the
historical rlghts bought to be safeguarded by the United States proposal could be
limited over a period of time, ranging from five to ten years. Within this period
of time, the large maritime fishing States could devote their attention to
locating new fishing grounds on the high seas and gradually moving out of their
existing fishing grounds situated within the outer six miles fishing belt. Such
a proposition ould, in the view of my delegation, be reasonable and fair because
many fishing States have by means of their large fishing fleets and comprehensive
surveys discovered fishing grounds which are now open to the benefit of the
coastal States as well. If the fishing States had not surveyed their waters,
discovered large schools of fish in certain sea pockets, some coastal States with
their meagre and undeveloped resources would perhaps never have discovered these
rich fishing zones within an appreciable length of time. Therefore, in
consideration of the expenditure incurred and the efforts made by the fishing
States which have made available fishery resources for the benefit of the coastal
States, the coastal States might gracefully permit the fishing States, who claim

_ Ibid., document A/CONF.19/C.l/L.3

9 Ibid., document A/CONF.19/C.l/L.4
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historic rights, reasonable time in which to quit the outer six miles zone. My
delegation has no strong views on the question whether such historic rights be
safeguarded by law or by supplementary bilateral or multilateral agreements.-

I have one more comment to make in respect of the annexure attached to the
United States proposal which provides for machinery for arbitration. An effective
arbitral machinery was provided with common consent in the Convention 1,2/ on the
Conservation of the Living Resources of the High Sea in Conmittee.III of the 1958
Geneva Conference on the Law of the Sea. We would suggest that the arbitral
procedure as already accepted therein should mutatis mutandis be made applicable
in the context of the United States proposal. This, however, ii mainly a
drafting matter.

MY delegation retains an open mind on the whole question and is most anxious
that a fair agreement be achieved in order to put an end once and. fcr all to the
existing uncertainty and lack of uniformity. We shall, therefore, use our best
endeavours to secure the success of this Conference. My delegation is of the
view that the proposition most likely to secure general acceptance is a six miles
territorial sea with a further six miles fishing zone and it is this concept that
we shall support.

L/ Official Records of the United Nations Conference on the Law of the Sea,
vol. II, annexes, document A/CONF.1 /L.54.



-239-

Thirteenth Meeting

Monday, 4 April 1960, at 10.50 a.m.

Mr. BARNES (Liberia): My delegation is fully associated with the
tributes that have been paid to the lasting memory of the kings of Cambodia and
Malaya, and we join in the condolences to the representatives of Cambodia and
Malaya.

Mr. Chairman, I must first welcome you back to the Conference, and in doing
so I bring to you good wishes and sincere congratulations of my delegation on
your unanimous election as Chairman of this Committee of the Whole.

Confident in your wide experience of the subject of this Conference, your
ability and your impartiality, my delegation entertains the hope that the work
of this Conference will be stamped with the seal of success.

It is my privilege also to extend to Professor Sbrensen of Denmark, the
Vice-Chairman, and to Professor Glaser of Romania, the Rapporteur, our
congratulations on their election to their respective offices, which indeed is
a tribute to their individual excellent qualities.

My delegation has come to this Second United Nations Conference on the
Law of the Sea in the spirit of securing fair shares for all of what is the common
property of all, and justice in the reaching of agreement on the two vital issues
which are the subject for our consideration, namely, the breadth of the
territorial sea and fishery limits.

I am led to believe honestly that no better proof of the urgent need to
reach agreement on these vital issues can be found than in the hesitation and
reluctance of States to give, by their respective constitutional processes,
ratification to the admirable, remarkable and monumental work accomplished at the
first United Nations Conference on the Law of the Sea which is embodied in the
four conventions, since the apparent lack of certainty of the bieadth of the
territorial sea and fishery limits would, to some degree, nullify some of the
labouis of that first Conference. This Conference is therefore charged with a
great responsibility and duty which it can neither shun nor escape.

The four proposals presented for our consideration, whilst possessing their
own individual merits yet have one merit in common. Each proposal, taken as a
whole, reflects a semblance of conciliation which, it cannot be denied, must
certainly be the prerequisite to the reaching of any agreement on the vexing
problems that confront this Conference.

Yet, whatever may be the individual merits of the four pr¢-posals in question,
one salient rule must prevail, and that is that the Vrery natur of the sea as the
common highway of the whole world necessitates, in the common -.nterest, that in



regulating its use, in delimiting areas for the territorial sea, the preservation
of this common highway is imperative.

The preservation of the sea as the common highway of the whole world is
mirrored in the principle that the delimitation of sea areas has always an
international aspect and that it cannot be dependent merely upon the will of the
coastal State as expressed in its municipal law.

If the dominant motives behind the demands for the extension of the
territorial sea are the security of a coastal State and its insulation against
foreign interference, and the desire to extend the monopoly of fishing to the
widest possible area of the sea the proposals before us then must be examined
in the light of these factors in the ascertainment ot which proposal presents
the most satisfactory solution.

Regarding the two proposals- that would extend the territorial sea up to
twelve miles, my delegation confesses that from the point of view of security
these proposals have an attraction, for one visualizes a coastal State surrounded
by a great belt of water serving as a shield and insulating it from the
interference of others. But then, is this great belt of sea per se a shield?
Or 4's it in the competence for effective-control and the enforcement of security
measures in its territorial sea that the shield of the coastal State against
interference can be said to be made?

Either a concomitant increase in the fiscal expenditure of a coastal State'
would be necessary, or the incurring of international embarrassment must be
risked by the State asserting the claim to a wide belt of sea as its territorial
sea thereby, in the opinion of my delegation, perpetuating international
frictions and misunderstandings.

As my delegation will be governed by these considerations it is not likely
that we can support any. proposal giving a fixation of the territorial sea at
twelve miles.'

It is, however, maintained by their proponents that it is a mistake to
suggest that these two proposals call for the fixing of the territorial sea at
twelve miles, but that rather, they provide an option to coastal States to fix
the limits of the territorial sea between three and twelve miles.

As it is, this arrangement does exist today for States have their territorial
seas fixed at various limits. This fact was not oveilcoked by the International
Law Commission, for in Article 3 of its report it is pointed out that

"The Commission recognizes that international practice is not uniform as
regards the delimitation of the territorial sea".

1/ Official Records of the Second United Nations Conference on the Law of the
Sea, annexes, documents, A/CONF.19/C.l/L.l and A/CONF.19/C.1/L.2.



As the Commission could not arrive at a decision on the breadth of the
territorial sea, it considered that that breadth should be fixed by an
international conference.

Placing its imprimatur on this arrangement, which so clearly lacks
certainty and uniformity as to the breadth of the territorial sea, this
Conference of plenipotentiaries would hardly have been of any utility, and its
convening would then have been needless.

Liberia, an adherent of the three-mile rule, will, in the interest of the
success of this Conference, favour the extension of the territorial sea to a
maximum limit of six miles, and will consequently give its support to such a
r-roposal, which it honestly believes is capable of capturing the requisite
majority. It is our opinion that such a proposal takes into account not only
the freedom of navigation, for which the sea, the common highway of the whole
world, is to be preserved, but satisfies the claim for security and the
responsibilities involved in the execution of measures necessary to security as
well as merchant marine safety.

'Jith regard to fishery limits my delegation, after careful study of the
proposals now before us, is of the considered opinion that the Canadian proposal-'
offers the answer to one of the dominant motives behind the demand for the
extension of the territorial sea - which i's the desire of the coastal State
to reserve for its own nationals the exclusive right of fishing in its
territorial waters.

Perhaps it is necessary to bear in mind that the novelty of fishery rights.
in the contiguous zone arose at the first Conference as a compromise solution
to the establishment of the breadth of the territorial sea at a reasonably narrow
limit in consideration for those coastal States whose urgings for the extension
of the territorial sea to twelve miles were motivated by economic reasons. It
is generally rezognized that every State, if it so wishes, is entitled to reserve
to its own nationals the exclusive right of fishing in its own territorial
waters, so that any delimitation of an area of sea contiguous to the territorial
sea of a coastal State for fishery rights, as a compromise solution against the
extension of its territorial sea, ought to reflect this generally recognized rule
of exclusive fishing rights.

tVhilst favouring the Canadian proposal, I should however like to point out
that the position of my delegation with regard to fishery rights in the outer
limits of six miles is not absolutely "spartanized"; that is to say, we do not
propose to "return with cur shield or on it" over this issue. My delegation is
therefore not averse to giving its serious and sympathetic consideration to a
formula that will provide a reasonable period of adjustment between the coastal
States concerned and distant-water fishing States, though it is our opinion that,

2/ id., document A/COP.l9/C./L.4.
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as this question is of particular concern to such States, it is essential that
agreement between them, or a majority of them, should be reached prior to our
consideration of such a formula if during the progress of the Conference it. should
be found useful to offer any.

The convening of a Second United Nations Conference on the Law of the Sea
for the purpose of considering further the questions of the breadth of the
territorial sea and fishery limits, notwithstanding the experiences and results
of the Hague Codification Conference of a930 and the Geneva Cohference of 1958,
not only is indicative of the desire of States to seek and reach agreement on
issues of international import which harass and plague them, thereby becoming the
sources of international tensions and misunderstandings, but evinces the
determination of States to achieve better international intercourse which is so
essential to the maintenance of world order and peace.

And that is why we are so convinced that lodged in the heart of each
participant here is the burning desire for the success of this Second United
Nations Conference on the Law of the Sea, which, in a period of thirty years,
is the third concerted effort to fix the breadth otfthe territorial sea.
However modest the contribution of the delegation of Liberia may be in securing
the success of this Conference, we shall nevertheless be unstinting in sacrifice
in the obtention of our general goal - which is agreement on the breadth of the
territorial sea and fishery limits.

I as' indulgence to be permitted to close in a light but serious vein. A
son asked his father: "Father if I were to go to the top of a high building and
jump of and did not get injured, what would that be?" His father replied, "My
son, with the grace of God that would be luck." "And if I went for the second
time arLd jumped without injury, what would that be?" The father replied, "My
son, with the grace of God that would be a coincidence." "And if I went for the
third time and jumped without injury, what would that be?" The father replied,
"My son, that, with or without the grace of God, would be a habit."

Heaven forbid that history should record the results of this third attempt
to find an answer to this vital question of the breadth of the territorial sea
as'k habit.
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Sr. VELAZQUEZ (Uruguay): Es con verdadera satisfacci6n, Sefior Presidente,
que aprovecho esta oportunidad para expresarle a usted y a los demds miembros de
la Mesa las felicitaciones de mi Gobierno por la elecci6n de que hen sido objeto.
En el caso particular suyo, a la satisfacci6n derivada del reconocimiento de su
competencia pars esta clase de tarea, se une la circunstancia feliz de poder rendir
homenaje a uea naci6n hermana de Amgrica Latina a la que mi pals se halla unida
par estrechos lazos.

Quiero agregar tambidu el pesar de mi delegaci6n por el duelo aue en este
momento aflige a la Federaci6n Mlaya y al Reino de Camboya.

Sefor Presidento, seffores representantes: permitidme que inicie el examen
de los temas asignados a esta Conferencia por resoluci6n 1307 (XIII) de la Asamblea
General de las Naiones Unidas, esto es, las cuestiones de la anchura del mgr
territorial y de los limites de las pesquerfas, considerando, en piimer t 4 rmino,
el punto de vista del inter~s o del bien particular de los Estados en cuanto
tales, esto es, en cuanto comunidades pofiticss con objetivos y finalidades propias.

No es solamente una cuesti6n de metodologla la que hace aconsejable este
procedimiento. Si se recuerda bien - y el recuerdo no parece ocioso - la noci6n
de la extensi6n de una soberanla del Estado sobre las agues adyacentes a su
territorio alcanz6 plena vigencia en una 4poca muy anterior, tal vez en mds de
cinco siglos, al otro prineipio de la libertad de la alta mar o de los mares,
que si bien proclamado por primers vez en e1 siglo XVI por el ilustre dominico
espaffol Francisco de Vitoria, no pudo considerarse definitivamente aceptado como
regla de derecho sino reci4n dn-spuds de la mitad o quizs del fin del siglo XVII.

Nada mds razonable, en efecto, que el hecho de que los Estados hayan consi-
derado el mar adyacente a sus costas cmo formando parte de su propio territorio,
no s6lo porque eran capaces de ejercer sobre esa zons el mismo sefiorlo efectivo
que en la tierra, sino ademds porque la protecci6n de sus intereses vitales,
principalmente aqudllos relativos a au segurided y a la conservaci6n y explotaci6n
de sue riquezas, tornaba indispensable la necesidad de prolongar la sboeranfa mis
alld de las riberas. Estas razones, que hist6ricamente dieron nacimiento a la
noci6a de mar territorial y que, en buena medida cdntindan siendo hoy las que
justifican la supervivencia de esta instituci6n, exiqan naturalmente que el
Estado poseyese, aunque fuese en potencia, una autoridad suficiente como pars
ser ejercida en forms constante y regular desde su costa, de conformidad con la
importancia que el derecho internacional ha atribuido siempre al principio de
efectividad. Results exacto decir entonces que en el principio era el mar
territorial y depugs la alta mar, o, de igual modo, que al ser fijado el estatuto
jurldico de la alta mar, las aguas territoriales quedaron excluldas de esa regu-
laci6n del mismo modo que tambidn lo estuvieron los rlos y las aguas interiores,
todo ello, claro estd, sin perjuicio de aquellas precisas limitaciones que el
derecho internacional consider6 necesario establecer.

-7
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Si, puss, los Estados tuvieron siempre su mar territorial pars satisfacer

necesidades indispensables de supervivencia, se debe partir de este hecho pare

determinar la esfera de competencia del Estado, o sea, la cantidad de superficie

maritima qua qued6 excluida del dmbito de la alta mar cuaudo la alta mar vino a

superponerse a los antiguos mares territoriales.

Hasts hace pocs alios esta pregunta tenia una respuesta simple. Muchas
Estados, no importa ahora cudntos, podfan creer en la existencia de ura norma
consuetudinaria internacional segdn la cual la zone excluida del rggimen de

libertad de la alta mar no podia sobrepasar la medida de tres millas marinas
contadas desde la costa.

Este principia, por razones qua no siempre fueron razones, tuvo par lo
menos el mdrito de haber dado una soluci6n, siquiera provisional, en tanto no
erA posible que la comunidad de Estados pudiera expresar su voluntad en forma
aut4ntica. Esto es lo que debemos saludar al despedir la regla de las tres
millas. Cumpli6 una funci6n: la de proporcionar alguna certeza, la sombre de
una seguridad. Trajo orden, aunque el orden fuese aparente, alli donde no
existfa ms que anarqua.

Hace 30 alios esa regla fea, al decir de Gidel, la gran vecida de la

Conferencia de La Haya. Y hay, transcurridos ya seis lustros, ni siquiera sobre-
vive coma pensaba el maestro franc4s en 1932, coma regla minima en relaeci6n
a la extensi6n del mar territoriai. El andlisis de los debates y votaciones efec-
tuados en la Conferencia de 1958, asl coma el contenido de los proyectos y de
las declaraciones que se hen escuchado en esta tribuna, permiten afirmar sin
luger a ningdn gdnero le dudes qua pars el pensamiento de los Estados aqui
representados, la anchara minima de las aguas territoriales alcanza haste
una franja situada seis millas marinas de la costa. Son bien significativas
sl respecto las palabras qua pronunci6 el distinguido delegado del Reino Unido.
Nosotros hemos escuchado su declaraci6n con atenci6n y respeto.

Existe, pues, acuerdo sobre un punto, pero sobre un ,punto que es tadavla un
minimo. Nuestro barco ha de zarpar desde seis millas de la costa. Pern - y este
es el problema que hemos de resolver - &hasta, d6nde llegarA el vLaje?

Previamente desearla formular algunas precisiones que estimo indispensables.

Los Estados, tadas los Estados-sin excepci6n, procuran - y es legItimo que

asl ocurra - una sufie::encia de vide material que permita a sus pueblos, para
cuyo bien en definitiva hen sido constituidon los Estados, vivir, en primer
tdrmino, en paz y seguridad y, en segundo tdrmino, alevar sus niveles de vida a fin
de qua asos pueblos puedan participar en las ventajas materiales y culturales de la
civilizaci6n. Sin paz y seguridad, y sin riquezas suficientes pars una subsistencia
acorde con el progreso de la civilizaci6n, los Estados - y pienso concretamente
en quienes tienei a su cargo la direcci6n de los negocios de las comunidades politi-
eas - habrian faltado al mds elemental de sus deberes no s6lo Para con -los suyos,
sus pueblos, sno tambi6n pars con la comunidad de Estados que integran. Porque,
asf coma no hay bien en el seno de una sociedad en tanto subsistan la miseria,
la desocupaci6n,. la enfermedad, la ignorancia o la anarquIa, tampoco la hay
en la sociedad internacional si comunidades nacionales entaras se encuentran
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libradas a la inseguridad, al desarrollo econ6mico insuficiente o al atraso
cultural. Es pues perfectamente legitimo, aun desde el punto de vista de los
intereses de la comunidad internacional, qua los Estados procuren, por los medios
que tienen a su alcance y siempre que esos medios seen autorizados por el
derecho internacional, engrandecer sus respectivas patrias indluso en la forma.
de un mayor y legftimo engrandecimiento territorial.

Es por esta raz6n qua, con los respetos del caso, mi delegaci6n no juzga
adecuada la pregunta, qua ya ha sido formulada en varies oportunidades, acerca
de los motivos por los cuales determinados Estados se hen mostrado favorables
a una soluci6n qua extienda a 12 millas marinas la anchura de las aguas
territoriales. A juiclo de mi delegaci6n la cuesti6n no radica en discutir con
cads Estado los motivos qua puede invocar pars elegir dsta u otra medida de mar
territorial. A este respecto, cada naci6n debe ser juez de s misma, como soberana
que as, pare decidir su elecci6n, atendiendo a aquellos requerimientos de orden
hist6rico, geogrdfLco, econ6mico, etc., qua le son particulares y quae por ello mismo
resultan esencialmente variables de Estado a Estado y.de regi6n a regi6n. En
el fondo de cede una de estas decisiones subyace una actitud substancialmente
polltica, como as! lo reconoci6 la Corte Internacional de Justicia en el asunto
de las pesquerfas anglonoruegas / y como as lo estableci6 la resoluci6n sobre
mar territorial de la quae mi pals tuvo el honor de ser uno de sus copatrocinadores,
adoptada en la tercera reuni6n del Consejo Interamericano de Jurisconsultos,
qua establece qua "cads Estado tiene competencia pars fijar su mar territorial
haste lfmites razonables, atendiendo a tactores geogrdficos, geol6gicos y biol6gices,
asf como a las necesidades econ6micas de su poblaci6n, y a su seguridad y
defense" 3_.

Y shore llegamos, verdaderamente, al nudo de I& cuesti6n, a saber, la de
cudles son los lfmites que, en ausencia de reglamentrci6n internacional, pueden
ser hallados razonables.

Creo qua estamos de acuerdo, en principio, que el derecho internacional no
autorza a extender el mar territorial ms ella de las 12 millas. En el parecer
de la Comisi6n de Derecho Internacional de las Naciones Unidas, una anchura de
de ague superior a esta medida constituirfa una violaci6n del derecho internacional/.
Ests conclusi6n, qua la Comisi6n segln parece extrae de Is prdctica existente,
se ve reforzada, en buena medida, por el argumento qua puede inferirse del
pdrrafo 2 del artfculo 24 de Is Convenci6n sobre Mar Territorial g, adoptada en
la anterior Conferencia, en cuantoI segdn ese precepto, Is zone contigua, qua

I.C.J. Reports 195, pig. 113.

Wa/ Visse el Acts Final de la tercera Reuni6n del Consejo Interamericano de
Jurisconsultos, Ciudad de Mdxico. 17 de enero - 4 de febrero (shington, D.C.,
Uni6n Panamericana, 1956), pdg. 33.

._/ lDocumentos Oficiales de la Asamblea General, unddeimo perlodo de sesiones,
Suplemento No. 9, pdrr. 55, artfculo 5.2.

D Documentos Oficiales de la Conferencia de las Naciones Unidas sobre el
Derecho del Mar, vol. II, anexos, documento A/COlF.15/L.52.
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ya es alta mar, no puede extenderse mds alla de 12 millas contadas desde la Jnea
de base desde donde se mide el mar territorial.

La dificultad qua afroantamos es le de determiner, dentro de ese mdximo,
el t1mite de las aguas territoriales.

For lo pronto sabemos, porque asl lo dice la Comisi6d., que le prdatica
internacional no es uniforme en lo que respecta a la determinaecidn de tales dreas.
Se ha discutido aayu el alcance que cabe atribuir a esta conclusi6n y mi delegaci6n
no tiene la intenci6n de volver sobre e punto, si no es para observar qua,
cualquiera sea el sentido con que pueda ser interpretado aquel informe - y la
diferencia de pareceres expuesta demuestra qua, en todo caso, estd lejos de ser
clare - puede atribufrsele par lo menos uno quae parece diticil de rechazar. Si
la prdctica internacional no es uniforme, es que no existe regla uniforme, y
si no axiste regla uniforme no existe, en principio, regla de derecho, desde
qua uno de los elementos constitutivos de la norta jurtdica consuetudinaria es
el de la generalidad qua he poseer la prdctica de quae se trata, en cuanto pretenda
transformarse en urante de daerecho positivo.

Mi delegaci6n entiende que en ausencia de una norma de derecho internacional
que prohiba al Estado fijar dsta o aquella anchura, dentro de una superficie de
hasta 12 milas, y teniendo en cuenta ademds que el ejercicio de esa facultad
no parece contravenir ninguno de los deberes qua los Estados han asumido en virtud
de compromisos vinculatorias de cardeter general tales coma, par ejemplo, la
Carta de las Naciones Unidas, no cabrla negar tal derecho al Estado riberefo
en el use y ejercicio de una competencia natural no limitada expresamente par
ninguna regla de naturaleza jurdica. Cualquiera sea la opini6n qua se profese
acerca de las cuestiones claves del derecho internaecional, es decir, ya se parta
del supuesto bdsico de la soberanfa del Estado y, en principio, de su competencia
universal, coma ya se considere la comunidad internaecional coma una realidad
ordenada par encima de los Estados y distribuidora de la competencia de estos
aitimos, to cierto es que no parece existir raz6n, ni en el orden de los principios
ni en el orden de las leyes positivas, con fuerza suficiente coma para desconocer
la facultad leg~tima del Estado riberefo, en ausencia de prescripci6a jurldica
concreta, para determiner par si, y de modo legirtimo, la extensi6n de su territorio
marltimo.

Una de las principales objeciones expuestas es la qua dice relaci6n con
la posible colisi6n de esta facultad que reconocemos al Estado ribereflo, con e
principia de la libertad de la alta mar, o de libertad de navegaci6n en la alta mar,
principto qae con justicia debe ser considerado uno de los grandes axiomas del
derecho internacional.

Mi delegaci6n no reiterard ahora los argumentos de orden jurdico quae otros
delegados han expuesto con singular acierto, qua demuestran c6mo, a travds de las
prescripciones relatives al pasaje inocente de navtos par les aguas territoriales
- prescripciones que gozan de una large tradici6n en el derecho consuetudinario
y quae ahora han side incorporadas en un instrumento convencional - la libertad de
los mares se halla suficientemente protegida sin que la alteraci6n en millas ads
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o menos del mar territorial pueda tener incidencia alguna en menoscabo de

aquella libertad. Mds bien preferirta observar que las demds objeciones,
particularmente las de orden prdctico, no pueden gozar, pr ln simple natu-
raleza de las cosas, del valor de objeciones universalmente vdlidas, desde
que, en situaciones de geograffa tan diversas coma son las que existen en los
diversos continentes y sus respectivos mares, apenas un argumento se hace vdlido
para un costa, cuando deja de serlo pare la otra. AsI, par ejemplo, la objeci6n
relativa al escaso alcance de los faros establecidos en regiones costeras, no
tendr:a valldez para la Amrica del Sur, donde segda estudlos que mi delegaci6a
ha levado a cabo, el promedio alcance del total de 288 faros, pertenecientes a
la totalidad de los Estados o regiones oasteras de este continente, es de
13,2 millas nduticas, siendo el promedio nacional en todas esas regiones, con
excepci6n de las Guayanas francesa y holandesa, sensiblemente superior a las

12 millas.

Todas estas razones llevan a mi delegaci6n a adoptar, en principio, coma
f6rmula 6ptima, aquella que reconoce la competenoia de ceda Estado para fijar
la anchura de su mar territorial hasta un lfmite de 12 millas marinas. La
adopci6n de este criterio, que ya fuera apoyado par mi pals en la anterior
Conferencia de 1958 y en ia tercera reuni6n del Consejo Interamericano de
Jurisconsultos, tiene un antecedente valioso, no siempre recordado, que demuestra
hasta qud punto in preferencia par esta soluci6n 6ptima, lejos de obedecer a
motivos circunstanciales, halle sus rafces en una valiosa tradici6n jurldica.
En efecto, fue par iniciativa de mi pafs que 20 aflos atrs, en la segunda reuni6n
de Consulta de los Milnistros de Relaciones Exteriores celebrada en La Habana,
en 1940, se remiti6 a estudio del Comit6 Interamericano de Neutralidad - que
luego habrra de transformarse en Comitd Jurldlca Interamericano - una propuesta
relative a la extensi6n del mar territorial. En aquella oportunidad el Comitd
Interamericano de Neutralldad, con la discordia del jurista estadounidense,
doctor Fenwick, recomend6 a la reuni6n la adopci6n de la sigulente regla, cuyo
texto cito:

"La soberanla de cada Estado se extiende a lo largo de su respectiva

costa marltima haste unn distancia de 12 millas contadas desde la linea
de aguas mds baja de la costa firme o de la costa de las isles que forman
parte del terrrtorio nacional." 7/

Y en el considerando octavo de esta resolucidn, que ileva fecha 8 de agosto de 1941,
el Comitd expre6 haber llegado a la conclusi6n: "... de que seria deseable
adoptar como regla definitive de soberonfa sobre las aguas territoriales el drea
maritima comprendida entre la costa y una lInea de doce millas". /

A lo largo de este andlisis nos hemas referido exclusivamente a la cuestidn
de la anchura del mar territorial. Restarla examiner el problema planteado en
torn a los lfmites de las pesquerfas, problema que, desde luego, se halls
lfntmamente vinculado con aqudl.

7/ • American Journal of International Law, Suplemento, vol. 36, 1942, .pg. 19.
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En esta materia la divergencia de opiniones no radica en la determinaci6n
de la zona pesquera, ni tampoco en la naturaleza de los derechos atribuidos al
Estado riberefio. For lo menos, los proyectos de resolucidn que han sido presentados
a la Comisi6n coinciden, tanto en asignar en principio una anchura mdxina de
12 millas a dicha zone - y digo en principio, porque la propuesta mexicana 9/
contiene determinadas modalidades que podrIan eventualmente modificar esa anchura -

como en atribuir al Estado ribereflo la exclusividad de los derechos concernientes
a la pesca y a la explotaci6n de los recursos vivos del mar. La diferencia de
opiniones se manifiesta en cuanto a la conveniencia o inconveniencia de admitir,
en dicha zona, la supervivencia de determinadas facultades reconocidas a Estados
no ribereffos, en lo que concierne a los derechos de pesca.

141 delegaci6ni sin dejar de reconocer la importancia y la gravedad del
problems que se originarfa con la exclusi6n en tales dress de los pescadores
extranjeros que desde tiempo inmemorial se dedican a la pesca de altura, no
puede scepter la supervivencia lisa y llana de esos intereses, bajo la categorfa
de supuestos derechos hist6ricos, desde que su reconocimiento, ad perpetuam,
constituirla de suyo una insalvable contradicci6n con el principio que reaonoce
al Estado riberefo la exclusividad de los derechos de pesca en. dicha zone.

En su reciente declarasi6n 1/, el representante del Canadd nos ha presentado
excelentes razones para demostrar de qud manera la supervivencia de tales derechos
crearfa una excepci6n permanenta y perpetua en beneficio de un ntimero muy limitado
de Estados y violara el principio cardinal de ia igualdad soberana de las
naciones a travds de una censurable discrimin~ci6n en contra de los Estados
j6venes o de.desarrollo econ6mico insuficiente. A tan ilustrada exposicidn
s61o desearfa agregar dos consideraciones.

En primer lugar, se debe observar que quienes realmente vendr:an a resultar
perjudicados a la postre son precisamente aquellos Estados que, haste 1953,
se abstuvieron de adoptar medidas de cardeter unilateral, en ejercicio de una
competencia indiscutible, con la esperanza de que fuese posible hallar soluciones
de orden colectivo. Tal serfa, por ejemplo, el caso de mi pals y de muchos otros
Estados aqu representados.

En segundo tdrmino, entiende mi delegaci6n que, sun admitier'do la existencia
de una especie de ocupaci6n de determinados derechos a favor del Estado no
riberelo -. ho que en principio es materia de duds - results diffoil aceptar
que la pesca practicads por buques mercantes pertenecientes a personas privadas
o empresas comerciale; que no siempre son las mismas ni actdan con las mismas
tripulaciones, que io hacen en su prcpio interds y beneficio y, io que es mds

q/ Documentos Oficiales de la Segunda Conferencia de las Naciones Unidas sobre
el Derecho del Mar, anexos, documento A/CONF.I/C.l/L.2.

10/ Ibid., 5a.. sesidn.



importante, sin delegaci6n de la autoridad pblica, pueda conferir al Estado
cuyo pabell6n enarbolan aquellos navfos un tftulo o un modo hdbil para la adqui-
sici6n de derechos, sobre zonas pertenecientes a la soberanta o a determinada
jurisdicci6n exclusiva de otro Estado.

Al comenzar esta declaraci6n expresd que lo hacla considerando, en primer
tdrmino, el punto de vista del interds particular de los Estados. Permitidme ahora,
pare terminar, extenderme brevemente sobre un motivo de cardoter mds general.

Aunque sean eminentes juristas los que participan en esta Conferencia y aunque
nuestro objetivo sea elaborar normas de caercter jurldico, creo necesario no
perder de vista el hechode que tenemos ante nosatros grandes objetivos politicos
que alcanzar. La politica es, en definitiva, la que da sus contenidos al derecho
y politico es el objetivo final que, si no el supremo en la jerarqula ontol6gica
de valores, es en cambio el primero en el orden de las realizaciones inmediatos,
como que es condici6n sine qua non de cualquier otro bien de la comunidad inter-
nacional: la Paz y la seguridad.

Como parte del gdnero humano, las naciones han sido institutidas en definitiva
para el bien de la humanidad en su conjunto, sin el cual no seia mds que vana
ilusi6n pretender el bien de ceada uno de sus mlembros. La paz y la seguridad de
este mundo inseguro e incierto pueden exigir, en determinado momento, el sacri-
fici do eun bien 6ptimo por el de un bien aceptable, el sacrificio de una posicidn
extrema por el de otra que, sin lesionar ningtin interds vital, permita la conse-
cuci6n de ese ideal de paz que hemos consagrado en tdrminos de derecho positivo
en la Carta de las Naciones Unidas.

Nuestra Conferencia debe elaborar un instrumento jurfdico que proporcione
certeza y seguridad, y que fomente las relaciones de amistad entre los pueblos.
Si para ello fuera menester dejar a un lado las soluciones 6ptimas, nuestro
deber sera hacerlo si al hacerlo no comprometemos ningdn bien esencial; porque,
si es verdad qtie hoy, pare algunos hombres de ljejanos mares, se ha abierto una
tregua de esperanza, es de nuestro realismo y de nuestro altruismo que depende
en definitiva el que esa tregua se vuelva, pare sienpre, la paz de los mares.
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Sr. DE PABLO PARDO (Argentina): Serlor Presidente, sefiores represen-
tantes: mi delegaci6n une su expresi6n de pesar a las formuladas por esta
Asamblea por la muerte de los Jefes de Estado del Reino de Camboya y de la
Federaci6n Malaya. Al misno tiempo, se congratula de is renovada presencia del
Embajador Correa, elegido por su mritos Presidente de esta reuni6n.

La segunda Conferencia de las Naciones Unidas sobre el Derecho del Mar, que
nos tiene aqul reunidos, reviste, en opini6n de la delegaci6n argentina, una
gran importancia, porque su labor est6 destinada no s6lo a complementar la codi-
ficaci6n del derecho internacional pdblico del mar realizada por la Conferencia
de 1958, sno porque de su xito o de su fracaso depande la suerte de las normas
que regulan las relaciones de los Estados en el mar, adoptadas entonces. Tal
como lo han sefflado algunos representantes, las dificultades que se han presentadc
en oortunidades anteriores para llegar a un acuerdo en los problemas que debe
afrontar la Conferencia constituyen un desaflo pars todos nosotros. Esperamos
confiadamente, sin embargo, el dxito final de esta asamblea.

Hi delegaci6n considers que si bien la Conferencia debe resolver al mismo
tiempo, oonjuntamente - pues asl figura en su temario - los problemas de la
anchura del mar territorial y de los ifmites de las pesquerlas, cads uno de ellos
puede y debe ser reglado separadamente, ya que las zonas respectivas implican
distintos regimenes de competencia y una naturaleza jurldica diferente.

Ya en 1918 el eminente jurista y economists argentino Jos6 Le6n Su,4rez,
bien conocido en los mbitos de la antigua Sociedad. d. las Naciones, de uyo
Comitd de Expertos pars la ccdifiaci6n progresiva del derecho internacional
fuera miembro, seffalaba la necesidad de independizar el r~gimen de pesca y caza
marltimas del concepto de dominio maritimo, es decir, del r6gimen del mar
territorial; y ello, cualquiera fuese la extensi6n ciuc para este ditimo se
adoptase. Tal separaci6n de reg.menes tenfa por objeto qua el Estado riberefio
pudiese extender su legislaci6n de conservaci6n de especies y fiscalizaci6n de
las actividades pesqueras m~s all4 de su mar territorial, de preferencia en
todo el mar que cubre la meseta continental adyacente a su territorio. No era
tampoco ajeno a sus fundamentos el interds colectivo de la comunidad Internacional.

Por 1o que a mar territorial se refiere, la Argentina ha venido admitiendo
desde hace tiempo, tanto en reuniones del sistema interamericana como en ia
primera Conferencia de las Naciones Unidas sobre el Derecho del Mar, el derecho
de los Estpdos a extender su mar territorial mAs all4 de las tres millas, distancia
esta dltima que la Argentina tiefe vigente conforme lo establece su Cddigo Civil.
Esta actitud conuerda con la tendencia innegable que se ha manifestado en todas
partes del mundo desde mucho antes de la Conferencia de la Hays en 1930, y 1/
recientemente confirmada por Gran Bretafia en el acuerdo sobre las islas Faroe-.

ml/ Exchange of Notes modifying the Convention of June 24, 1901, as later amended,
concerning the Regulation of Fishing around the Faroe Islands, Copenhagen,
27 April 1959. United Kingdom Treaty Series No. 55 (1959) Cmnd. 776.
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Mi delegaci6n est4 dispuesta a considerar; con la mayor buena voluntad y
espfritu de cooperaci6n internacional, las propuestas que se presenten, de
entre las que surgirt segdn esperamos la que ha de obtener la consagraci6n de
esta Conferencia.

El problema de los Lfmites de las pesquerlas reviste gran importancia pare
la Argentina, importancia de ninguna manera menor a la que asigna a la anahura
del mar territorial.

Como es bien sabido, mi pals posee frente a las costas de su territorio una
extensa plataforma continental, de las mayores del mundo. No es preciso en las
presentes circunstancias formular consideraciones cientIficas, por todos conocidas,
pare explicar la importancia de las plataformas continentales por las condiciones
altamente favorables qua ofrecen para el desarrollo de la fauna marina. Bdstenos
decir que nuestra plataforma no es excepci6n a esa regla, sino que, por el
contrario, contiene una enorme riqueza pesquera segdn las comprobaciones realizadas
basta el presente.

La pescea que efectda mi pals en las aguas que cubren su plataforma se ha
Incrementado cada vez mfs en los atimos efos y el ritmo de este proceso ha de
experimentr adin mayor aceleracidn en las aos venideros, mediante la incorporai6n
de nuevos elementos y equipos tdcnicos y con el .aumento de lapoblaci6n.

Es explicable y evidente, pues, nuestro interds por las decisiones que pueda
adoptar esta Conferencia con respecto a los 1imites de las pesquerlas y al
rdgimen de pesca.

La delegaci6n argentina cree que si la presente Conferencia no logra dar
una soluoi6n integral a este problema teniendo en cuenta las especiales circuns-
tancias de orden geogrdfico y econdmico propias de los diferentes Estados
riberefios, sert imposible evitar en el futuro situaciones que pueden generar
diferendos y conflictos serios.

Nos preocupa sobremanera lo que parece ser una tendencia bastante generalizada
en el seno de esta Conferencia en cuanto a que'el rdgLmen de pescea que se adopte,
cualquiera sea 41, deba tener una vigencia espacial hasta las 12 millas de la
costa.

Mi delegaeci6n ha escuchado con interns la idea vertida por algd~n orador en
el sentido de extender los derechos preferenciales del Estado ribereo en materia
de .pesa sobre las aguas adyacentes a su territorio a6n ms ali de una zona de
pesca exlusiva cuya fijaci6n puramente numarica no responder6 a fundamentos
cientfficos. Tales dereehos preferenciales no consistirlan entonces, en opini6n
de la delegaci6n argentina, en una exclusividad de pesea para los naecionales del
Estado ribereffo, sino en una cierta esfera de competencia reglamentaria.
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Creo que ninguno de los Estades aquf representados que est.n interesados
en sus pesquerlas costeras pretenderia un derecho de pesca exclusivo ms all
de cierto imite en vastas extensiones de alta mar. Pero no podrfa desconoedr-
sales, en justicia, el derecho a ceontrolar y fiscalizar la pesca y a tener una
parte preferente en dliche actividad.

Se ha invocado la causa de la justicia pars mautener la pr~ctica de la pesca
por las grandes Potencias pesqueras en las proximidades de las costas de otros
pases. La misma raz6n de justicia puede invoecarse pars los intereses de los
Estados ribereffos cuyo derecho especial estA ya reconocido en la ley
internacional.

El control y la fiscalizaci6n de las pesquerias ha de beneficiar al
Estado ribereflo, entre otros motivos, por la certidumbre'que tendrd sobre la
actividad pesquera que se efectda en sus aguas adyacentes, pero tambin a la
comunidad internacional, ya que facilitar6 les medidas relativas a conservaci6n
previstas en la Convenci6n Tercera de 1958 L_/, si es que se dases sinceramente
la conseryaci6n. Deberd reconocerse al Estado ribereo el derecho a tenar Una
parte preferente en la pesca, que podrA variar, segdn los casos y segsn se
fije en los acuerdos correspondientes, en las greas y con relaci6n a la especies
respectivas.

Serfa injusto pretender negar al Estado riberero un derecho"preferencial
sobre la pesca en el mar que cubre au plataforma continental, sobre todo en
los casos en que no existe en ella una actividad pesquera de Estados extranjeros
o 6sta es s6lo espor4dica. La misma Convenci6n sobre Pesca de 1958 establece
en su artfculo 6 que "el Estado ribereo tiene un interds especial en el mante-
nimiento de la productividad de los recursos vivos en cualquier parte de la alta
mar adyacente a su mar territorial"., iCu6nto mis evidente serI. ese inter4s
especial en los casos en que dichos mares son poco profundos y de gran riqueza
ictiol6gica, y en los que la pesca se realizs principalmente fuera de los limites
del mar territorialJ Mi delegaci6n considera que las disposiciones de la
Convencidn sobre Pesca no son suficientes para garantizr al Estado ribereao
un derecho preferencial de pesca en sus mares adyacentes.

El fundamento de la extensi6n espacial de competencia del Lstado ribereflo
en materia pesquera reside en elementos fntimamente vinculados entre s; uno
geogr/fico y otro econ6mieo.

La creaci6n de zones de pesca adyacentes al mar territorial del Estado
riberefio responde a le contigida. geogr~fica de esas zonas y a is circunstancia
de que la mayor parte de sus actividades de pesca no se efectdan slo en la
proximidad inmediata de il costa. Es en la contigUidad al territorio del Estado

12/ Documentos Oficiales de la Conferencia de las Naciones Unidas sobre el
Derecho del Mar, vol. II, anexos, documento A/CORF.13/L. 54.
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que se ha basadao Is creaci6n de las otras zones de competenoia conocidas: el
mar territorial, la lamada zons contigua y la mtsma plataforma continental.
Adems, son precisamente consideraciones de orden geogr6?ico las que se hen
tenido en cuenta para casas especiales de dolemitaci6n del mar territorial
previstos en la Convencidn sobre mar territorial y zona contigua de 1958, y
que implican a esos efectos un avance sobre'la alta mar.

La Comisi6n de Derecho International ha prestado atenci6n y asignaco la
debida importancia al hecho geogrAfico. Asl, cuando se referfa a otra auesti6n
similar - la de los derechos del Estado riberefio sobre su plataforma - expresaba:
"No es posible tampoco prescindir del fen6meno geogrdfico, lidmese coma se
quiera: vecindad, contigidad, continuidad geogrgfica, dependenlcia o identidad
mediante el cual se define la relaci6n entre las regionos submarinas de que se
trata y el territorlo no sumergido adyacente" iY.

En cuanto al interds econ6mico del Estado riberefo par las pesquerlas
en las aguas que bafan sus costas y en las adyacentes a su mar territorial,
es tan evidente que no necesita ser demostrado. MAs adn, coma deoamos antes,
ha sido expresamente reconocido en ocasi6n de la Conferencia de 1958. Iicho
interds se ha puesto en evidencia en declaraciones y actos legislativos de
un buen ndmero de Estados y tales acts no pueen dejar de ser tenidos en
cuenta, coma no 1o fueron las expresiones de voluntad habidas en materia de
plataforma continental. Todas las propuestas presentadas haste el mamento en
Is Conferencia reconocen ese interns econ6mico.

Es en el inter4s particular del Estado riberefo que se fundomenta, de
acuerdo con el derecho internacional, el ejercicio de determinadas competencies
maritimas. Si se reconoce al Estado ribereflo una jurisdLcci6n especial, por
ejemplo, en materia aduanera, fuera de las aguas territoriales, la cual tiene
en definitiva un prop6sito puramente fiscal en la mayorla de las ocasiones,
ac6mo no reconocerle el derecho a explotar exclusiva o preferentemente si
propia riqueza pesquera? Las base reales de la jurisdicei6n especial del
Estado en materia aduanera y la prueba de su solidez desde e] punto de vista del
derecho internacional se encuentra on la teorla del interds, afirma Masterson 141.
Los hechos de la vida - las necesidades de las naciones - deben ser considerados
a este respeeto. El Estado debe ejercer claramente jurisdtcci6n en ls aguas
adyacentes a sus coastes pars proteger sus varios intereses.

3a Documentos oficiales de la Asamblea General, und4cimo per-todo de sesiones,
Suplemento No. 9, parr. 33, articulo 6b, comentario, prr. 8.

4/ william E. Masterson, Jurisdiction in Msrgbnal Seas, with Special References
to Smuggling, ueva York, The Macmillan Ccmpany, 1929, pg. 3581.
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En una de las resoluciones L/ de la Conferencia de 1958 se habla de las
necesidades preferentes de los plses cuya subsistencia o desarrollo econ6mLco
depende preponderantemente de sus pesquerles ribereaes. Esta resolu±6n reconoce
la Iportencia decisiva que tiene para algunos 'paIses .la pesca costera y hace
tUnaespecie de ooncesi6n en favor de dichos Estados. Pera no es, en opini6n de
ma delegaci6n, la raz6n de una necesidad econ6mica vital la nich condici6n de
explotaci6n de la riqueza pesquera; 6sta es un bien que pertenece al Estado
riberefo y coma tal constituye, en grado no siempre igual par c.ierto, un elemento
de importancia en su economfa. Es deeir, que sse cercenara arbitrariamente
el derecho' del Estado ribere'o a sus pesquerlas se ostaria otorganda par acto
gratuito a otros E tados parte dr su patrimonio eccndmico.

Mi delegaci6n, en reciprocidad, comprende la situaci6n especial en que se
hallan aquellos paoses cuyos buques vienen realizando una actividad pesquera
desde bace ouchos afos, cerca de las costas de otros, cuando 6sta resultase
vital para sue economlas. Tel actividad podrIa pretender en forma excepcional
iur reconociiento de esta Conferencia s61o s hubiese sido ejercida ininte-
rrumpidamente durante un largo perlodo y ai ella estuviese condicionada a un
plazo de caducidad. flicho plazo podr:a ser. consideredo-por la Conferencia teniendo
en cuentd el problema human de desempleo y las eventuales pdrctdas de los
capitales invertidos que una brusca supresi6n suscitarfa.

En resumen, mi delegaci6n sostiene la necesidad de una norma que permita
fijar la extensi6n del mar territorial conforme a los intereses generales
de la navegaci6n, y, al msma tiempo, las Uimites de las pesquerfas en form- que
consagre el natural derecho del Estado riberefia sobre las zones pesqueras de
su litoral.

Deseo selar adem~s, la importancia que asignamos a la oelebraci6n de
acuerdos bilateralpsentre los distintos Estados para reglar situaciones parti-

.9ulares reacionadas con el derecho del mar. A este respecto y don verdadera
coplaconcia me permito citar el aecuerdo concertido con la Repdblica hermana
de Chile sobre navegacin en aguas jurisdlcdionales, pocos daas despuds de
nuestra] cues tiones de lnites.

Ftnalmente,. deseo expresar .otra vez la firme esperanza de* la delegaecin
drgentlna de que esta Conferenea instituirl les reglas 3uridicas ordenedas a
la finalidad que Lue motiva de su convocatoria. Esta meta s6lo habrt de lograrse
en un eapfritu d6 conciliacidn que permita armonizar las tendencias opuestas.

,5 Documentos Oficiales de la Conferencia de las Naciones Unidas sobre ol
Dereco del Mar, vol. i1, anexos, documento !VCON.IJ/T.56,, resolue6n VI.
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Mr. ASAFU-ADJAYE (Ghana): My delegation would like to associate itself
with other delegations which have addressed the Committee this morning in saying
how sorry we are to hear the news of the death of the Kings of Malaya and
Cambodia. We should be grateful if the representatives of Malaya and Cambodia
would convey to the Governments of their respective countries the condolences of
the Government and delegation of Ghana. We share 'with the peoples of these two
countries their grief and extend to them our heart-felt sympathies.

Since this is the first time that the Ghana delegation has had the privilege
of addressing the Committee of the Whole, I should like to extend to the Chairman
and his distinguished colleagues, Mr. Srensen and Mr. Glaser, my delegation's
warm congratulations on their election. It is our fervent hope that under their
wise and able guidance the representatives here assembled wifl bring to a
successful conclusion the very useful work begun in 1958 by the first Conference.
It is our view that the achievements of the first Conference were considerable
and that all those who took part in it or were associated with its work deserve to
be cohgratulated on what was accomplished. We are now assembled to finish that
work.

The two problems facing the present Conference - namely, that of the breadth
of the territorial sea and that of the extent of fishing limits - have had a long
and chequered history in international law. It is not my wish, however, to go
into a historical review of the present situation. Other representatives have
done that with considerable clarity. Suffice it to say that the International
Law Commission proposed no rule on the subject, but recognized the diversity of
State practice - and hence the necessity for the present Conference. Our present
task is, therefore, to find a solution that will lend uniformity to that practice
and provide a just and equitable balance between the interests of the many States
represented here. In order to arrive at such a solution we cannot blindly assume
national interest without recognizing the interests of other States. Our task,
if it is to be accomplishedy requires above all a willingness to compromise. The
delegation of Ghana is participating in this Conference in that spirit. We feel
that it would be far better to have a rule of some kind than to continue in the
present chaotic state of the law.

I should like now to turn to the various proposals before the Conference. I
would observe that there is room for a compromise among them. That compromise
lies in the adoption of the maximum permissible limits within the range of State
practice, the diversity of which has been recognized by the International Law
Commission.

So far as th proposals of Mexico l/and theSoviet Union 1/are concerned,
we recognize and uiderstand the genufrhe needs of the countries which have sponsored

L6/ Official Records of the Second United Nations Conference on the Law of the

Sea, annexes, document A/CONF.1/C.I/L.2.

7/ ibid., document A/CONF.19/C.l/L.l.
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them. However, bearing in mind the proceedings of the last Conference and the
voting on similar proposals which allowed States to delimit the extent of their
territorial waters up to a point of twelve miles, I do not believe that they
afford a satisfactory basis for the compromise which is necessary if. agreement
is to be reached at this Conference: I say this while at the same time
admitting that Ghana'-* own preference, for various reasons, is for a twelve-mile
limit. That alone indicates the extent of our understanding of the poihts of
view of the delegations that favour the twelve-mile limit. Barring any agreed
solution, Ghana is bound to vote in favour of the twelve:mile limit.

But, I repeat, this is not the occasion on which to exploit what may be the
preference of any delegation. Rather, it is the occasion to seek a solution
agreeable to the great majority of the delegations assembled here.

With that in mind, therefore, the Ghana delegation has earnestly examined
all -the proposals, and particularly those of Canada L_/ and the United States of
America. 1_/ The essential difference between them, as our delegation sees it,
lies in the fact that, while both admit a maximum breadth of territorial waters
of six miles, the proposal of Canada would allow a fishing zone of a further six

.miles, which would be wholly exclusive in character for all sides, whereas the
outer zone of the United States proposal would be permanently non-exclusive.

My delegation has also listened with interest and understanding to the views
of the many delegations representing countries in which the livelihood of
thousands of people is dependent on the maintenance of long-range fishing. We
cannot be insensitive to the economic and human hardships which complete exclusion
could cause. On the other hand, we recognize equally that the coastal State
has an interest in th'e preservation of its off-shore fisheries which deserves
recognition. The present proposal of the United States, in contrast with its
proposal 2_/ at the first Conference, imposes a limit on the extent to which
non-coastal States may fish in the outer six-mile zone. That is to say, a
restrictiQn is imposed confining the non-coastal State to the average annual level
of fishing carried on by it in the outer zone over a period of five years.
Moreover, this limited right of fishing would be available only to States whose
vessels had made a practice of fishing in the outer zone for the five years
preceding 1 January 1958. Clearly, .therefore, this limitation is an attempt on
the part of the United States to meet the needs of the coastal State and to
recognize its legitimate interests. :2

But, as my delegation sees it, there are two considerations which may be
raised in this connexion.

.] /-Ibid., document A/CONF.19/C.l/L.4.

_ id.. document A/CO.19/C.l/L.3.

30J Official Records of the United Nations Conference on the Law of the Sea,
vod. II, annexes,. document A/CONF.13/L.29.
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First, the right to fishing acquired by practice over the five-year period
is, according to the United States proposal, to be enjoyed in perpetuity. My
delegation believes that a limit in point of time should be placed on this right.
We do not think that the historical right referred to can be based on prescription,
and therefore in our view the question of perpetuity does not arise. It is also
our considered view that a period of time should be stipulated which might be
regarded as a period of readjustment - that is to say, that the right should cease
to be exercisable after a period of time. We believe 'hat such a period should
allow the fishing State sufficient time to find other fishing grounds or to
make other suitable adjustments in its economy so as to minimize the hardship to
its population. On the other hand, the coastal State would also have a sufficient
period in which to develop its fishing potential so that when the fishing zone
eventually became exclusive it would be able to exploit it in a way designed to
give it maximum sustainable yields and thereby provide maximum benefits to the
people depending on fishing as an essential part of their food supply.

Secondly, as the United States proposal stands, no protection is given, in
our view, to the coastal State in the event of a depletion of stocks of fish in the
outer zone. The principle of conservation has already been recognized in the 21
Convention on Fishing and Conservation of the Living Resources of the High Seas--
adopted by the First Conference at its eighteenth plenary meeting. Why, then,
is that principle not of equal validity in respect of the outer zone? The primary
interest of the coastal State in the conservation of the off-shore fishery
resources is involved in both cases.

It is in those respects that, in the view of the Ghana delegation, the United
States proposal has failed to provide for the legitimate requirements of the
coastal State.

I should like to make one further point. We would add that where, during
any period, the need for conservation is demonstrated by appropriate scientific
findings, the non-coastal State should be bound to enter into an agreement with
the coastal State or States for the purpose of providing the necessary conservation
measures. If no agreement can be reached, the coastal State or any other State
concerned may refer the matter to the expert commission which is provided for in
the new United States proposal. That coisission should have the power to determine
not cnlywhether a situation had arisen which made conservation measures necessary,
but also the actual form of any such measures. It should also have the power
to decide whether or not the non-coastal State should continue to fish, and to what
extent it might do so. I trust that delegations here will accept the principle
that if a dispute should arise the proper method of settling it would be by
recourse to an expa-t and impartial body. Only in that way can the interests of
States be effectively safeguarded and the peace kept.

It is my hope that the delegations here will find a just means of reconciling
the interests of both coastal and non-coastal States.

21/ bid., document A/CON.13/L.54.
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I emphasize once again what I said at the beginning of my remarks: The Ghana
lelegation is motivated and wilf continue to be motivated by a sincere desire
bo seek a compromise which will prove acceptable and thus settle the law on these
issues and-promote harmonious and friendly refations among all States. The Ghana
delegation, while supporting the twelve-mile limit, reserves the right, if the
occasion should arise, to put forward a proposal or amendment which, we hop'e,
may help 4n no small measure to reach an agreed solution.

We cannot escape history, and we must no fail this generation which we
represent. \ We must succeed, and I sincerely hope that we shall.
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Fourteenth Meeting

Monday, 4 April 1960, at 3.15 p.m.

Sr. CUADROS QUIRCGA (Bolivia): Son justos los elogiosos conceptos que
han sido tantas veces expresados aquf, para celebrar la elecidn de las personali-
dades que constituyen la Mesa: el ilustre Embajador ecuatoriano Josd Antonio Correa,
y los eminentes profesores Sorensen, de Dinamarca, y Glaser de Rumania. Mucho me
complace sumarme a tan gratas manifestaciones.

Me asocio tmbidhn al duelo de Ia Federaci6n Malaya y del Reino de Camboya.

La delegaci6n de Bolivia concurre con renovado -espfritu de cooperaci6n a esta
Segunda Conferencia sobre el Derecho del Mar.

Los satisfactorios resultados de la primera, en el juicio de todos, intensi-
fican el deseo de contribuir a completar la obra avanzada de ordenamiento Juridico.

Comenz6 ests obra magnfica en la honda preocupaci6n de la Asamblea de las
Naciones Unidas. Ante el acontecer cargado de dificultades y de zozabra, el magno
organismo de asociaci6n universal promovi6, con sabidura que pone de relieve su
misidn altsima, la tarea de concertar la actividad humana en el dominio del mar.

Del trabajo preparatorio de la Comisi6n se p asd al. debate de la Primera
Conferencla, que aprob6 cuatro convenciones sustanciales. Detrds de dstas, se
abrid la interrogante que concierne a la anchura del mar territorial y la zona
contigua. Y asi, desde abril de 1958, el rdgimen marftimo por advenir permanece,
como en capilla, a la espera de la final deftnici6n operante del derecho
internacional.

Entre tanto - lo hemos ofdo aqu mismo - el estado de cosas se presenta
cadtico.

Cuatro proposiciones han sido tra:fdas a esta Segunda Conferencia, por las
delegaciones americana, sovidtica, canadiense y mexicans. 'Ninguna parece verse
favorecida por la mayorfa requerida de dos tercios. Hay diversidad de pareceres
y la opini6n se ha distribuido en sectores.

Por cierto, el derecho se aplica al objeto de dirimir intereses. Entonces,
lo que se expresa o se expresarra con el rechazo de -los proyectos, es clara. En
la vasta realidad existente, cada sector tiende a consolidar su interds al amparo
de la norma jurfdica que estima conveniente a su preservaci6n.

Con estas vistas, se ha recurrido a las fuentes del campo conceptual, a fin
de reforzar posiciones. Y de esa suerte, se ha entrado a revisar el laberinto
dejado por la historia, para acopiar documentacidn en respaldo de argumentos o de
razones. Pero esa labor acuciosa no signifies frustracidn. Estd entendido, que el
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esfuerzo no ha sido vano. En efecto, se ha -puesto en evidencia qua en el. punto
tocante al mar territorial y la zona contigua, se dan cite factores del intrincado
corlejo qua promueve y entorpece a la vez la relacidn entre las naciones.

Llegard el momento en quo haya de despejarse lo negativo de esa situacidn.

31 mdrito. d&l debate radica en los elementos de juicio quo arroja - y aunque
la cita es de Perogrullo - as tambi6n notorio qua bastante falta hace el conoci-
miento de todo cuanto entraba el conciorto exterior, porque la evolucin de la
co'aciencia internacional es lo previo, pues s6lo de ella puede fluir, con anuencia
de todos', la nueva nona de una etapa de evolucidn tambidn, en el grado que
corresponde al fendmeno del desajuste mundial.

A travds de las proposiciones presentadas y de las opiniones en torno vertidas,
se configuran principalmente dos tendencias qua en sus orrgenes se mostraban dema-
siado separadas y, en su vehemencia, inconciliables.

Tres miilas de anchura, por una parte, con la tesis del tiro de cafi6n.

De-otra paite, 200 millas, codn el chequeo de los modos de relacidn externa,
en tiempos en quo la pauta de la legalidad se daba amarrada al designio de los
polos ins altos de navegacin.

No deja d ser asombroso y contundente, pero por eso mismo tranguilizador y
ekificante, el sentido an quo Is norma va cambiando.

Se .ha demostrado ya, en mds de una ocasidn, qua no es impunamente permisible
e)- abuso de poder. Los desembarcos y la usurpacidn van arriando sus banderas, en
In medida de las transfomaciones quo modifican el modo de concebir la marcha del
progreso.

Ha cobrado ainalitud Is facultid de la comprensin, pare dar paso a lo quo por
ser vital es desarrollo, con proclamaciones de libertad y de justicia, para la paz
y la seguridad.

El ensamiento de las Naciones Unidas, creo yo, quiere realizarse en una sole
direccidhn cuyo sentido es; inequrvocamente, como una polftica del destino humano.

Tal es el clma creado por los sabios profesorea, juristas respetables y

serenos hombres deEstado.

Voy a ser ns concreto.

Las propuestas coinciden en el sehalamiento de na anchura de 12 millas. Se
discrepa en. cuanto-a las sets iftimas, o de la zone contigua.



La americana l / considera la subsistencia, en dicha zona, de las pesquerfas.
En las otras proposiciones, se las margina.

Le aqu aparece el conflicto entre el concepto de soberanla, por su alcance
mis alli de las seis primeras millas, y los llamada "derechos histdricos", qua
son ms bien entre la realidad existente, pr)dticab de explotacidn pesquera en e.
curso de cinco o seis alios.

Lo qua cuenta, empero, es que esas prdcticas, por el tonelaje qua desplaza
su fenomenal maquinaria, pesan tanto en importancia como la vislale miflones de
consumidores de Is Amirica del Norte y de la Europa central.

Nadle deja de percibir que en esta cuesticn, las resistencias se polarizan
mis qua en otros casos. Parses de la costa del Pacfico, subdesarrollados, ansiosos,
y Potencias de primer orden u otros Estados de vigorosa formacidn industrial.

Pars aqulos, en proceso de crecimiento, se ensanchan los horizontes qua
prometen la utilizacidn de las riquez-.s del mar. Confrontan ptoblemas y daben ser
previsores.

Sin embargo, en lo inmediato, la alternativa de levantar las pesquerfas
resulta verdaderamente grave. Estd informada la Conferancia de las serias reper-
cusiones que un heacho tal tendrfa, no s6lo an la organizacin del trabajo sino e.n
lo que atafie al aprovisionamiento de grandes nilcleos de poblAcidi.

Hemos escuchadola opini6n de la delegacidn del Japdn. Son considerables los
registros de la captura, con destino, a un. pueblo de 92.000.000, atenido a la
provisi6n del mar.

Australia no tiene problemas'an materia de anchura, se nos ha dicho. Estd
en condiciones de formar un juicio imparcial. Y prefiere Jp proposicidn americana,
juzgndola equitativa.

Se sabe que no sdlo las grandes Potencias se dedican a la pekca de altura,
sino tambiin otros Estados fequefios.

La suspensi6n exabrupta de las pesquerlas determinarfa, pues, perjuicio y
perturbacida entre las naciones.

E1 examen de las propuestas en.tantos aspectos, por parte de las delegaciones
ha sido, en mi juicio, quidadoso y pleno de lucidez.

I/ Documentos Oficiales de la Sagunda Conferencia sobre el Derecho del Yar,
anexos, documento A/CONF.19/C.1/L.3.
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En suma, la proposicidn americana condice con el propdsito de reglar el
rdgimen del mar sin perjuicio de intereses en lo posible, sortea la peligrosa
secuela de los trastornos en e plano de is economra y facilita, ademds, la nave
gacidn de los pafses mediterrdneos.

Por el momento resulta ser el centro de conciliacidn. Tanto mejor si se
encuentra el medio de perfaceionarla.

As! la estima mi Gobierno.

Quiero decir todavra qua la realidad existente, sobre todo tratndose del
mar, vahfculo de vinculaci6n universal, es una realidad eminentemente dindmica.
Los documentos recogidos en el decurso de is historia son muy importantes, y en
el punto de la soberan~a, evidentemente, es delicado. Pero, creo qua hay qua
trabajar tsmbidn extrayendo principios de is realidad viviente, que, al fin, es
la qua nos gobierna.

La Conferencia fue convocada pars tratar, exclusivamenta, de la anchura
del mar territorial y zona contigua.

En esta primera oportunidad, debo ya declarar, qua el voto de Bolivia, en
ningdn caso y por ningtn mcdo comprometerd los anhelos del pueblo boliviano ni
sus derechos irrenunciables de reivindicacidn martima.

Por cierto, mi pals, sin vineulacidn directa con el mar, es sensible a la
inspiracidn ce justicia qua preside esta Conferencia de las Naciones Unidas sobre
loas Derechos del Mar. Yo tambidn.



M. ERKN (Turqiie) : Je vous adresse tes f4licitations, Monsieur le
Pr6sident, et mes souhaits de bienvenue 5. l'occasion de votre 4lection 4 It prdsi-
dence de cette Commission.

Je voudrais dgaiement, au nom de ma.d6idgation, m'assocler de tout coeur & la
sympathie qui a 4t6 exprim6e ici aux reprdsentants de ia Fdd6ration de lalaisie et
du Cambodge h i'occasion du deuil national dont leur pays vient d'etre frapp6 & la
suite du d6cbs de leur souverain.

- La d616gation turque avait djb. eu lVoccasion, au cours de sa prdcddente
ddclaration, de faire conr-ttre son point de vue sur les deux questions que nous
scmmes en train de d6battre, & savoir It largeur de Is. mer tetritoriale et les
lUmites de la zone de peche. Je me propose aujourd'hui d'exposer les vties de ma
ddldgation sur certaines propositions qui ont 6t prdsent6es depuis lors & la
Conf6rence.

L'attention de ma d6ldgation s'est portde 'plus partieulirement sur lea projets
des d6l6gations am6ricaine 2 et canadienne 3/. Le trait commun de ces deux~propc-
sitions consiste dans la prdsentatio7a de dispositions analogues, en premier lieu au
sujet de Jidtendue de la mer territoriale, et en second lieu pour la crgation d'uze
zone de itche de douze milles contigud & Is nor territoriale, zone a 1'intdrieur de
laqueJ.le elles reconnaissent & l'Etat riverain desdroits de pache exclusifs.

La ddldgation turque dsire exprimer sa vAve satisfaction au sujet de la propo-
sition tendant & cr4er une zone de peche exclusive et ddclare Marquer sa nette
prdfdrence au projet qut reconnattralt & l'Etat riverain un tel droit.

Nous avons entendu d'autres ddldgations qui ont fait prdvaloir les intdr~ts de
leurs nationaux pratiquant la pche dans les eaux adjacentes & la mar territoriale
des Etats riverains. Nous nous rendons compte, & la lumikre des ddclarations faites
au cours de ce ddbat g6ndral, que le besoin se fait sentir de conciliar les int6rdts
divergents des Etats riverains et de ceux quL rdclament pour-leurs nationaux la
pratique de la pche dans la zone contigug.

Si nous approfondissons dans ce domaine las deux propositions auxquelles je me
zuis rdfdrd tout & l 1 heure, nous constatons que le projet canadien ne contient pas
de disposition au profit des nationaux dtrangers pratiquant ia p~che dans la zone
contiguU. Par contre, le texte prdpar6 par la d6l6gation des Etats-Unis dt Am4rique
pr6voit, au profit de ces nationaux 6traugers, it prrogative de continuer & se
iivrer h la pebe sous certaines conditions, rais sans limitation de dur~e.

Je suis obligd de m'arrater sur cet aspect particulier du problme. Je declare,
au ncm de ma d6l6gation, quo si Itusage dt une telle prdrogative nhdtait ras limit6
dens le temps, il aurait pour rdsultat de rendre al~atoire l'exerclce par 2'Etat

?4 Docuients officiels de la Deuxi~me Conf6rence des Nations Unies sur le drolt de

la mer, annexes, document7 /COHp.l9/C.1/L.3.

3/ Ibid., document A/COF.19/C.1/L.4.
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riverain de son droit de pche exclusif. Nous pensons qu'il est indispensable que
la pratique de la peche par les dtrangersdans la zone & laquelle je me r6fre soit
restreinte & une p6riode de transition raisonnable. Des pdriodes de cinq ans, ou
meme de dix ans, sugg6r6es du haut de cette tribune, nous paraissent des d6lais
acceptables et conformes aussL bien aux int4rets de l t Etat riverain qu'k ceux de
lttat 6tranger.

Nous raisons appel & la Confdrence pour qu'elle veuille bien s'arrgter sur ce
point que nous consid6rons coame capital. Je tiens .affirmer qu'il sera ifficile
N la d6l4gation turque de souscrire h une disposition rigide autorisant le maintien
des prdrogatives traditionnefles de pVehe sans limitation de durde. Ce droit devra
prendre fin au terme de la pdriode de transition. Ii sera cependant susceptible de
reconduction & l'de6hance fLxze, an moyen dlaccords bilat6raux ou multilat(raux
conclus entre les Etats int6ressds si tel est leur d6sir.

Nous estimons qua le cadre juridique danb lequel la d6ldgton turque envisage
la solution du probl~me donne satisfaction aussi bien an princi-pe qu' Ia sauvegarde
des int6rcts pratiques en cause. L'acceptation par la Confdrence d'une p6riode de
transition ralsonnable aura natuiellement come corollaire la ndcessit6 d'arrater
des conditions dans lesquelles les bateaux de peche des Etats dtrangers paurront
exercer leurs pr6rogatives au cours de cette pdriode.

Ie projet am6ricain limite & ce sujet l'autorisation de la peche aux memes
espbces de poissons que par le passd, et ceci jusqut concurrence d'une quantitd
moyenne annuelle. Ces suggestions ont fait lt objet de critiques de la part de
certaines ddl6gations. Bien que la mise en application des conditions pratiques
proposdes par la d4l6gation am6ricaine soulhve quelque difficult6, iln'en reste
pas mons vrai qu'elles contiennent 6galement des 61ments rigides de nature N
pr6venir !'exercice abusif des prdrogatives en cause. Nous estimons en outre que

nous pouvons nous inspirer dens ce domaine des accords de p che internationaux qui
prdvoient un syst~me de ddfense appliqud dans certains cas. Une telle mthode peut
6tre utile en ce sens qu'elle est susceptible de contribuer & l'6valuation approxi-
mative de la prise moyenne de poisson au cours d'une pdriode donne.

Ia d6l6gation turque est davis qu'il convient d'ajouter N ces deux conditions
tne trolsime qui porterait I'obligation de pcher exclusivemeun dans la zone
habituelle. Au cours de 1'6tude des conditions dans lesquelles les nationaux des
pays dtrangers pratiqueront la peche, un autre problhme qui se prdsente ndcessai-
rement N l'esprit est celui ,du contr8le. Selon la proposition mn6ricaine, l'Etat
dtranger sera seul comp6tent pour convenir des mesures n6cessaires afin d6 veiller
& ce que lea navires de piche de ses nationaux se conforment aux dispositions qui
seront arritdes. De l'avin de la d6l6gation trque, il y aurait avantage N laisser
& l'Etat dtranger le soin de prendre toutes les mesures l6gislatives et administra-
tives requises aftn diassurdr que ses bateaux de pScbe se conforment scrupuleusement
aux dispositions qui seront arret6es par les confdrences, et de notifier bien
entendu ces mesures & l'Etat riverain. Toutefois, il est certain que celui-ci se
trouve dans une meilleure position pour surveiller ltapplication aussi bien des
dispositions contentionnelles que des mesures 14gislatives et administratives. 31.
eat bien entendu que les car d'infraction ne seront pas du ressort de la juridiction
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de 1'Etat riverain, et que les p~cheurs qui se seront ainsi rendus coupables de
contravention, de mme que leurs bateaux, devront itre lLvr6s aux autorit6s de 1'Etat
dtranger. Un tel partage de poUvoir serait suffisant & notre avis pour pr6vcr.ir tout
conflit de juridiction.

Four ce qul est du rglement du conflit, une couission mixte doit atre
constitude ontre 1'Etat riverdin et 1'Etat 4tranger et peut, si on le d6sire, 9tre
compl6td6e par une proeddure d'arbitrage statuant en dernibre instance.

Avant. de terminerAces breves explications et observations, je me plais h
exprimer la satisfaction de ma d6lgatLion de voir la Confdrence dvoluer dans un
esprit de parfaite comprdhension et conciliation. Je ne doute pas qu'un tel esprit,'
rdunissant 1'accord de toutes les ddl~gations autour d'un mneme instrumeht inter-
national, ne nous conduise en fin de ccmpte & 11'ieureuse conclusion de 1'important
tyavafl que nous avons entrepris dbs le dbut de la Premibre Confdrence des Nations
Unies sur le droit de la mer.
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Mr. SURARDJO (Indonesia): Since there have been many illustrious
representatives who have already presented both eloquent and excellent arguments,
I shall try to be as concise as possible so as not to weary the Committee unduly
or to take more time than I should. I shall therefore confine myself to an
attempt to give an analysis of the proposals before this Committee, while touching
upon some basic issues concerning the matters before us and, finally, stating the
position taken by my delegation and Government on these matters.

The proposals before the Committee and various arguments and counter-
arguments which have been presented can, if we confine ourselves to the question
of the limits of the territorial sea, be classified into two main groups: those
which advocate a uniform limit and those which advocate a variable or flexible
formula. The reasons against a uniform limit have been advanced by various
speakers who have preceded me. They were also stated by my delegation at the
1958 Conference. It is our firm conviction that it would not offer a realistic
solution to the problem with which we are dealing.

We have come here to seek a solution to a problem confrontin all of us. It
is only natural, therefore, that in attempting to find a solution we should try to
find a formula which takes account of and shows the greatest respect for all the
factors present in the problematical situation involved. Only such a formula, in
my opinion, would represent a real attempt to offer a solution to our common
problem.

My delegation realizes thaz ther:e exist many geographical differences in the
configuration of States and that other important factors in the biological,
economic and political fields are instrumental in determining the breadth of the
territorial sea. Our distinguished and learned colleague, Dr. Amado of Brazil,
has rightly stated that a mile of the North Sea is different from a mile of the
Baltic Sea -- and I would add that it would also be totally different from a mile
of the Indian Ocean or the Pacific Ocean. He further stated that one should not
speak of the "sea" but of the "seas". The geographical diversity of various seas
is indeed the reality with which we have to cope. It is a curse or a blessing,
depending on how one looks at it, but it is nevertheless a naked fact from which
we cannot escape. The attempt to set a uniform limit for the territorial sea is
therefore unrealistic, since it is not likely to satisfy anybody.

We are therefore unable to support those propobals which envisage solving
our problem by setting a uniform limit. It is for that reason that we cannot
accept the proposal put forward, by Canada Y and the United States V/ -- the more
so since the limit proposed is less than that practised by a great number of
States participating in this C6nference. These proposals are aimed at setting a
uniform limit of six miles for the territorial sea. In my opinion, this would
amount to imposing a rule contrary to the practice ,of many States and therefore

Official Records of the Second United Nations Conference on the Law of the

Sea, annexes, document A/CONF.19/C/l/L.4.

/ bid., document A/CONE.19/C.l/L.3.
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contrary to the principle of sovereignty, equality and mutual respect in
international relations and international law. Our position is based on tolerance.
That is why we believe that there should be flexibility in the law, that there.
should be a flexible formula hich would entitle a State to fix the breaath of the
territorial sea up to a certain maximum limit.

-My Government has already enacted legislation fixing the breadth of our
territorial sea at a limit of twelve miles. We would, however, for the reasons"

,already stated, support any formula which would entitle a State to fix the limit
of its territorial sea between three and twelve miles, if by so doing we can
contribute to the attainment of an acceptable solution to the problem.

We cannot and should not ignore the fact that there are quite a number of
States which have a limit of less than twelve miles and which, even if given the
opportunity of extending their territorial sea to twelve miles,.might decline to
do so. It is therefore just and fair that, even if we ourselves favour and picad
for a twele-mile limit, we should respect and take into consideration the views
and needs of others. It is only in that spirit of mutual understanding and
respect that we should approach the problem.

Thus, thaeformula of a territorial sea between three and twelve miles takes
due account of existing State practice and is most in accordance with reality.

However, an objection has been raised to the three-to-twelve-mile formula
which merits our attention. That is the argument that this formula contains the
-possibility of discrimination -- in other words, States not extending their
territorial seas to the maximum limit would suffer some Iind.of discrimination
vis-a-vis those doing so. In order to meet the objection of possible
,discrimi:natin thought to be inherent in the three-to-twelve-mile formula, my
delegation is thinking about'a provision which might read as follows:

"If a State has fixed the breadth of its territorial sea and

its contiguous fishing zone at less than twelve miles, it is entitled
vis---vis any other State to exercise the same sovereign rights or
exclusive fishing rights beyond its fixed limits up to the limits
fixed by that other State concerned."

I believe that that idea is not contrary to general international law, since it
is bas4d on the principle of reciprocity.

In this connexion, it would be useful to recall the Znteresting facts
mentionad in the statement of our distinguished and learned colleague, Dr. Robles
of Mexico. He mentioned no less than thirteen treaties under which Mexico and
other countries also represented here had on the basis of reciprocity given mutual
recognition to territorial seas up to a limit of nine miles or twenty kilometres.
My delegtion wishes to emphasize the fact that in those thirteen international
agreements the basis of reciprocity has been accepted for settlement-of the very

-question with -which we are concerned at this Conference -- namely, the breadth of
the territorial sea.
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The full meaning of the proposed provision is this: No State need compromise
by sacrificing its own conception. It has, however, the right to exercise
reciprocity whenever it wishes to do so. Thus, its own individuality, self-
respect and dignity will be preserved.

My delegation believes that the three-to-twelve-mile formula, thus
supplemented, constitutes the most realistic, just and equitable solution to the
problem we are trying to solve here. le therefore reserve the right to put
forward a formal proposal at a later stage on the lines I have indicated.

The observations I have just made with regard to the proposals that have
been put before this Committee .so far indicate-the position taken by my delegation.
I should like to add one observation before concluding. In any agreement reached
on the question of the territorial waters, account should be taken of exceptional
situations, for example the one mentioned by the distinguished leader of the
Philippine delegation, Senator Tolentino, with regard to the position of the
Republic of the Philippines as an archipelagic State. I fully associate myself
with the stand of the representative of the Philippines. I do not want to dwell
at length on the reasons why the.a should be a special regime for territorial
waters in connexion with the archipelagoes. I had occasion at the first Conference
on the law of the Sea two years ago to make the position of my delegation and
Government clear with regard to this matter, and I shall therefore not repeat those
remarks today. Nevertheless, although the status of so-called mid-ocean
archipelagoes forming a geographical and historical unit has not yet found general
recognition in international law, the problem itself can no longer be ignored
since some countries have enacted legislation, in .their municipal laws, fixing
their status either as a mid-ocean archipelago belonging to e certain State or as
an independent, sovereign archipelagic State, such as the Republic of the
Philippines and the Republic of Indonesia.
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Sr. MELO LECAROS (Chile): La delegaci6n a mi cargo no habfa tenido
la oportunidad ari para hacerle llegar sus felicitaciones por la honrosa desig-
naci6n de que se le hizo objeto. Su presencia en la presidencia de esta Comisi6n
es una garantfa de imparcialidad y buen juicio en la direcci6n de los debates
de una de las reuniones internacionales mds diffciles en cuanto al problema
mismo cuya soluci6n le ha sido encomendada. Su capacidad y tino ya han
quedado demostyados y la delegaci6n de Chile abriga grandes esperanzas en
que precisamente serd su direcci6n uno de los factores mds importantes para
que podamos llegar al buen resultado en nuestros trabajos que todos esperamos.

Otro tanto debo decir con relaci6n al Vicepresidente y al Relator de esta
Comisi6n, ouya feliz trayectoria en el campo internacional es bien conocida de
todos nosotros.

Serfa ocioso que la delegaci6n de Chile aprovechara esta ocasi6n para
entrar en largas discusiones en cuanto al tema que nos preocupa. Ya hemos
hablado ampliamente sobre el particular en numerosas oportunidades, especialmente
en el unddeimo perrodo de sesiones de la Asamblea General de las Naciones Unidas

y durante la primera Conferencia Internacional sobre el Derecho del Mar celebrada
en este mismo sitio dos afios atrds. Nuestra posici6n, con relaci6n a una materia
tan compleja como dsta, ha sido explicada en todos sus aspectos en las circuns-
tancias aludidas y no corresponderfa ahora ,que fuera mds alld de recordar algunos
aspectos btsicos de intervenciones anteriores, de procurer aportar alguna idea
constructive al curso de estos debates y, sobre todo, de expresar el sincero
deseo de ml Gobierno de que no se desperdicie esta oportunidad y fodamos llegar
al acuerdo que todos anhelamos. En este sentido, puede Vd., Seflor Presidente,
contar con nuestra mds decidida cooperaci6n.

Una fuerte tradici6n de respeto a las normas jurldicas nos lleva por
inclinaci6n natural a modeler nuestro futuro dentro del mejor marco posible
de organizaci6n jurldica del mundo, ya que consideramos que es el atnico funda-
mento s6lido capaz de garantizar el porvenir de los patses pequeflos. Queremos
saber a qud atenermos; conocer bien nuestros derechos y obligaciones, porqUE
s6lo sf se puede construir sobre bases firmes el futuro y empefarse, libre
de preocupaciones, por incrementar nuestros desarrollo econ6mico, social,
politico y cultural.

De que data es nuestra tendencia acabamos de dar un ejemplo al suscribir
con Argentina los acuerdos que ponen fin a nuestros problemas fronterizos con
ese pafs y a los que puedan presentarse en el futuro. Recidn iniciados los
trabajos de esta Conferencia - para ser mds precisos, el da 19 de marzo - los
Presidentes de Chile y Argentina, E.xmos. Sres. Jorge Alessandri y Arturo Frondizzi,
reunidos en Santiago, pudieron anunciar a sus pueblos la buena nueva. La vieja
cuestin del Beagle, tan comentadas por los tratadistas del derecho internacional
y muy ligada principalmente a los trabajos de la primera Conferencia sobre Derecho
del Mar, se somete al arbitraje. Otro tanto se estipula con relaci6n a los
problemas surgidos durante los trabajos de demarcaci6n de la frontera terrestre,
establecidndose, en cuanto a las dificultades que puedan presentarse en el Ltturo,
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un sistema de arbitraje automdtico que sleja definitivamente -- por lo menos asT

lo esperamos - toda posibIlidad de dificultades e incidentes entre dos palass
unidos en la historia por f1dertes vlnculos de amistad y que buscan encontrar

precisamente en esa uni6n los medios pars resolver sis problemas econ6micos
cOmunes.

Pero no deseo apartarme del fondo de esta breve exposici6n. He citado
nuestros arreglos con Argentina dicamente porque constituyen un ejemplo de una
linea que nuestro pals sigue con decidids firmeza; y esta lInea constituye un

temperamento que se refleja en nuestra posicidn en la presente Conferencia.

En efecto, como ya he expresado, es nuestro mds ferviente deseo que esta

Conferencia tenga dxito y que se logre encontrar un denominador comidn que amalgame
las voluntades de todos los paTses o al menos de la gran mayorfa de ellos. Un
acuerdo de esta clase tendrla que ser acatado por la comunidad internacional y
Chile, fiel a la tradici6n jurldica que he expresado, estarla dentro de ella.

Me correspondi6 representar a mi pals en el unddcimo perfodo de sesiones de
la Asamblea General de las Naciones Unidas. Se debatfa en esa oportunidad,
precisamente, la convocatoria a la primera Conferencia Internacional sobre Derecho
del Mar. 14i participaci6n en dicho debate fue muy larga; y tenfa que ser as,
pues era la primera oportunidad que se presentaba a los pafses del Paclfico Sur

pars dar a conocer sus puntos de vista sobre el problema, a menudo mal interpre-
tado, si no tendenciosamente tergiversados.

Mi intervenci6n, como -he dicho, fue larga. ' - Analicd el problema del mar
pars demostrar, en primer tdrmino, que el derecho del mar habla surgido y habla
evolucionado movido siempre por un factor: el interds$ politico o econ6mico,
dste es el factor que prima por siglos en el derecho del mar. Hugo Grocip; como
lo dijeje4 esa oportunidad y se' ha -repetido ahors mismo y lo confima en su
libro recientemente aparecidao el Profesor de l Universidad de Gihebra seior
de Ferron 6/; no defendi6 la libertad de los mares por simple conclusi6n
intelectual, sino en defensa de los.intereses de la Compafils de las Indias
Occidentales Holandesas que le habla encomendado esta tares. Otro tanto podemos
deair de Freitas. Y Selden,'para'rebatir a Grocio, no' tuvo en vista otro
objetivo que el de defender-los intreses de Inglaterra.

De entonces lasta nuestra dpocael mundo" ha dado una -enorme vuelta. El

derecho tiende, mds que nunca, a prevalecer; pero no podemos ignorar que la
raz6n de ser del derecho es el interds. El derecho, creaao por el hombre y pars
el hcmbre, tiene en dste su finalidad. Y la finalidad del derecho es, precisamente'

la de salvaguardar los intereses del hombre. Es par esto que no se puede lgislar
sobre el mar sin considerar los intereses que esta legislaci6n debe defender.

6 0ivier de Ferron,-Le droit International de lamer, Genhve-Paris 1958,
Tome I, pdg. 23.
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No podemos actuar como si estuvidramos en una academia. La labor de esta
Conferencia no es, coma l qua se celebr6 en La Haya en 1930, la de codificar
normas generalmente aceptadas, sino la de legislar sobre la materia. Esto
qued6 claramente establecido en la resoluci6n 7/ por la qua se eonvoc6 a la
primera Conferencia Internacional sobre Derecho del Mar. No se habla en ella
de codifLcar sino de examiner el derecho del mar teniendo presentes no s6lo los
aspectos jurfdicos del problems, sino tambidn sue aspectos tdcnicos, biol6gicos,
ecoudmico y politicos. En consecuencia, esta Asambles, quae es continuaci6n de
la anterior, estd facuitada pare buscar una norma jur:dica; no la que correaponda
a antecedentes determinados, por muy clsicos quae puedan ser, sine Ia aue
corresponda a los intereses aue debe proteger. Es decir, una norma para
el futuro que, i6gieamente deberd ser una f6rmula de transacci6n, comprensiva
de las justas aspiraciones de cads pals en el mar, y qua cuente con el asentimiento
5uficiente como pars constituir un principlo de derecho internacional.

Surge* squl una pregunta aye, en su aspecto positivo, no es £6cil de
responder pues envuelve tantas facetas cuantos son los Estados qae tienen inte-
reses en el mar. Pero aue en otro aspecto, aUe no deja tambi~n de ser positivo,
podemds quizds anallzar. El concepto del mar territorial, surgiA coma une norms
defensiva: contra los piratas, contra las epidemias, contra el contrabando, y
tambin para proteger determinadas labores p esqueras.

Pero los piratas ya no amagan nuestras costas. Las epidemias y.el contrabando
estdn cubiertos par el concepto de la zona contigua. Y liegamos a la conclusi6n
de qua los factores qae originaron el mar territorial, salvo el de la pesoa, han
desaparecido y que el principia se conserva coma tradlic6n jurldica y de aplicaci6n
en zones adyacentes a la costa.

En cuanto a la pesoa, hay tambidn dos aspectos que debemos considerar: el de
la conservaecin de la riqueca marltima y el de la zone propiamente de pesca.
Con respecto a la conservacidn, se suscribi6 en 1958 una Convenci&n Y que, sin
ser totalmente satisfactoria, constituyd un gran avance en la materia. S61o el
futuro nes dird si dicha Convenci6n es suficiente, si sirve realmente los fines
qua la motivaron, o si es necesario entrar a modificarla. Es muy temprano adn
para pronunciarse a su respecto; pero no hay dudas de aue significa un serio
intento para resolver uno de los principales problemas existentes ed el mar.

Queda pendiente, pues, un problems estrechamente relacionado-con la
extensidn del mar territorial, qua es el de la zone de pesca, quae serd o zone de
exclusividad de pesce o zons de derechos preferentes, o zone de reglementacidn
y control de la pesca, segdn sean las caracterlsticas quae se le concedan.

7/ Resoluci6n 1105 (Xi) aprobada par la Asamblea General el 21 de febrero
de 1957.

8 Documentos Oficiales de la Confeencia de las Naciones Unidas sobre el
Femc eho del Mar, vol. II, anexos, documento A/COF.15/L.5f.
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Resuelto este problema con un criterio amplio, real y constructivo, noebieran
edistir dificultades para legar a tun acuerdo sobre Is extensi6n del mr

territorial.

Es-por esto, sefor Presidente, que es dif'cill aceptar el criterio de quae
el temario de Is presente Conferencia envuelve dos-puntos: mar territorial y
pesca. En realidad, son dos facetas de un mismo problems. Est~n tan fuertemente
vinculados entre s!, quae serfa prActicamente imposible separarlos. Ambos deben
resolverse conjuntamente y no logro captar la posibilidad de quae pueda llegarse
a un acuerdo sobre el mar territorial sin un acuerdo paralelo sobre la pesca
y viceversa.

Este criterio rue mantenido por nue stra delegaci6n en el unddecimo perlodo
de sesiones de la Asamblea General de las Naciones Unidas. Expresamos en esa
oportunidad quae no poadra liegarse a un acuerdo sobre la extensi6n del mar
territorial si previamente no se resolv:an mediante otros principios de derecho
internacional los problemas quae los Estados buscaban resolver smpliando su mar
territorial. Este mismo criterio me flev6 a proponer en el Comitd de Expertos
encargado de preparar la prim era Conferencia Internacional sobre Derecho del Mar
que se estableciera una comisi6n especial quae tuviera a su cargo el probleme de
la conservaci6n de los recursos vivos del mar, en el entendido de quae el aspecto
zona pesquera ca~ra de fleno en las deliberaciones sobrd el mar territorial. Lo
acertado de este punto de vista qued6 de manifiesto por los resultados obtenidos
en 1958 y se corrobora ahora c6n el enunciado mismo del temario para la presente
reuni6n, con los debates habidos aqul y con el texto mismo de las proposiciones
presentadas.

Estima, pues, la delegaci6n de Chile quae si bien podrIa no haber dificultades
para la aceptaci6n de un mar territorial restringido si se demuestra suficfente
comprensi6n para flegar a una soluci6n de los problemas aludidos que, sin ser
lo winicos, son los qye mds afectan a la gran mayorfs de los passes representados
en esta Asamblea. Deliberadamente he evitado referirme a otros aspectos de cardcter
mds bien pollticos, a los cuales no somos indiferentes, pero quae entendemos deben
gravitar principalmente en los pases a quienes afecta mds directamentu pare
lievarlos a adoptar una posici6n mds abierta frente a las justas aspiraciones de
pafses quae no desean ver amagadqs sus riqayzas marftimas por flatas resqueras
extranjeras quae no lei reportan ningdn beneficio.

Formuladas estaa apreciaciones de cardeter general sobre e problems de
fondo, deseo referirme tambidn a otro aspecto que a juicio de mi delegaci6n tiene
importancia, sobre todo en lo relacionado con la pesca y-'con la conservaci6n de
los recursos vivos del mar. Al hablar anteriormente sobre la Convenci6n suscrita
en 1958 sobre esta materia, hice presente que s6lo el faturo nos permitirta el
criteria e quae los resultados a quae podamos llegar son intangibles. Par el
contrario. Ninguna rams del derecho ha evolubionado mds rdpidamente en los dltimos
affos que el derecho del mar. Desde las declaraciones del Presidente de los
Estados Unidos, seffor Truman, formuladas en 194f,, que son las quayesencadenan
este movlimiento, s6lo han pasado 15 afos. Y en este breve perfodohemos visto
consolidarse principios nuevos como el de la plataforma continental. Hemos visto
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surgir tdo un conjunto de normas colectivas tendientes a la conservaci6a de
la riqueza marftima. Mds adn, se ha reconocido no s61o el interds especial
del Estado ribereflo en las medidas de conservaci6n, sine el derecho de dicho
Estado a adopter unilateralmente esas medidas. No podrlamos decir que esta
evoluci6n ha terminado y es par esto que e las eonvenciones suscritas en 1958
se alude a los pedidos de revisi6n que puedan formularse pars les mismas.
Estimo que tal estipulaci6n puede no ser suficiente. Desde luego ella parte
de la base de la existencia de una Convenci6n vigente; pero si la convenci6n
no entra en vigencia o no adquLere en un perfodo prudencial el suficiente ndmero
de firmas o de ratificaciones, no habria un recurso para proceder, a pesar de
que ello demostrarla Is falta de interds en la Convenc16n y. en consecuencia,
la necesidad de revisarla. Creo, pues que es necesario establecer un procedimiento
que permita is reviai6n de tales acuerdos si ellos no han recibido la suficiente
aceptaci6n o se hacen inoperantes.

No estoy prpooniendo, por cierto, una nueva Conferencia sobre Derepho dl .1ar.
Creo que sl esta reuni6n triinfa o fracasa en sus empeflos pars obtener un aederdo,
deberdn pasar varios alias antes de que convenga intentar Un nuevo esfuerzo, pero
en toda casa serd necesario promover las correspondientes firmas y ratificaciones,
tanto del acuerdo que pueda suscribirse ahora coma de los adoptados en 1958 Y
analizar las rezones de reticencia que puedan tener algunos Estados. Este
trabajo, realizado met6dicamente podrfa encomendarse at Secretariado de la
Organizacidn de las Naciones Unidas, cuya campetencia es ampliamente conocida
de todos nosotros, a fin de aue oportunamente informe a la Asamblea o directamente
a los Gobiernos. De esta forms se darla cabida en una materia tan importantet
coma el derecho del mar a la libre influencia de la evoluci6n en normes que par
su naturaleza pueden estar sujetas a variaciones par no corresponder a los
probilemas reales que se han querido resolver, o par presentarse nuevas circuns-
tancias que sea necesario tamar en cuenta. Creo que un acuerdo en este sentido
facilitarla la aceptaai6n par muches delegaciones de principias que hay puede
parecerles no corresponder exactamente a sus intereses.

Con respecto a los proyectos de resoluci6n presentados d nuestra conside-
raai6n debo expresar que ninguno de ellos satisface par completa a nuestra
delegaci6n. Coma explicar ya nuestra representaci6n en el und6cimo perodo
de sesiones de la Asamblea General de las N aciones Unidas, noes el problema
de l extensi6n del mar territorial el que especislmeite nos interesa, sino el
de is pesca. Fue este interds fundamental el que sirvi6 de base a los acuerdos 9/
suscritos en 1952 con Ecuador y Pert de los .uales surgi6 l Conferencia del
Pac:fico Sur y su. Comisi6n Permanente con finalidades bien precisas de conser-
vaci6an y protecain de los recursos naturales y de reglamentar su aprovecha-
miento en beneficio a sus respectivos pafsesz El ilustre representante
del Pet, Dr. Alberto Ulloa, se ha referido extensamente a esta materia.
Describi6 Is situgei6n excepcional de su pals que, en lfneas generales, es

q/ Vease Lavs and Regulations on the Regime of the Territori l Sea, iPublicacidn
de las Naciones Unidas, No. de venta: 1957.V.2, p6ginas 723 y siguientes.
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la de todos los palses del Pacffico Sur. Justific6 ampliamente la necesidad de
un rdgimen tambidn excepcional para ellos. Es interesante anotar aqut la
coincidencia entre lo que dijo el Dr. Ulloa y lo expresado poco mds tarde
por el notable jurista brasileflo Dr. Gilberto Amado cuando recalc6 que no
habifa un mar, sino mares. Y sin dude alguna qua hay una enorme diferencia
entre los mares del hemisferio norte y los del hemisferio sur y qua abarcan
las costas de Amdrica del Sur, Africa y tambidn Oceania. For esto, si a
nuestro juiclo no habrja dificultad pare concordar en un mar territorial
uniforme, estimamos qua en cuanto a la pesca pueden y deben aceptarse situaciones
de excepci6n. Esta serfa una soluci6n justa del problema del mar.

Es probable qua pare algdnos pueda parecer extraro el que se hable de una
situaci6n de excepci6n; pero, desde que se inaugur6 esta Conferencia hemos
estado oyendo hablar de los derechos hist6ricos que configuran, ciertamente, una
situaci6n de excepci6n. La diferencia no serfa otra qua la de querer deriver
estos illtimos de una historia presunta pues no puede hablarse de histora de
cinco affos, mientras que los otros surgirfan de un hecho cierto que es la
geograffa.

En esta forma, seflor Presidente, ha querido ml delegaci6n plantear sus
puntos de vista frente a la presente Conferencia. Deseamos fervientemente
que tenga dxito; pero no queremos el dxito qua pueda surgir de una votaci6
circunstancial, sino el que se fundamente en la adopci6n de normas justas y
blien establecidas. Una mayorfa ocasional puede ser el triunfo de hoy y el
fracaso de mafana. Esto hay quae evitarlo y para ello puede contar, safor
Presidente, con i mds amplia cooperaci6n de la delegaci6a a mi cargo.
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Fifteenth Meeting

Tuesday, 5 April 1960, at 11 aam.

Mr. QUENT2N-BAXTE (New Zealand): I did not think it necessary to
intervene in the earlier stages of this debate, nor even now do I intend to give
any extended account of the special circumstances of my own country. New Zealand

is one of the Pacific countries embraced in the description which the representative
of Brazil used, a country in comparative isolation, separated by 1,300 miles from
its nearest neighbour Australia; a country in which there are no well-established
foreign fishing activities, nor have New Zealand ships engaged in distant-water
fishing. Our problems then have been relatively uncoiplicated compared with those

of many of the States represented at this Conference.

In those circumstances we have been more than willing to listen, to try to
understand and assess the viewpoints of countries with special interests and
problems. We have heard the main exponents of the States irith these special
interests, and of the States which have taken a leading part in suggesting methods
of solving the problem of delimiting the territorial sea and fisheries there. We
have been encouraged by signs of progress in the Conference. It does seem to us
that behind the extreme keenress to maintain fixed positions, there are welcome.
elements of flexibility and a growing appreciation of the substantial nature of the
interests which conflict with those of the States concdrned. This spirit of
rapprochement, of developin4 a common purpose, is essential to our work and it'
augurs well for a final settlement of a very bedevilled problem.

Latterlj also there has been a tendency for speakers to look beyond the rival
proposals now before the Committee, to seek out in variations of these proposals
the narrow path to agreement, for the parties now are hemmed in by the necessity
of compromise.

New Zealand is a new country and a developing country. Its economy is dependent
on sea-borne traffic. No country is relatively more dependent than my own on
sea-borne trade and on keeping the sea lanes clear. I may say in passing that my
own country like many another developing State does not transport most of its
imports or exports in its own ships. No doubt in the course of growth we may
develop a greater share in our shipping, but this is part of the ordinary growth
of States and it means no conflict of interest with other States. it certainly
means no lessening of New Zealand's interest in preserving the freedom of the
high seas; but in large measure our interests are also those of the average coastal
State. Our coastal waters are more productive in fisheries than those of some
other States, though they do not have that degree of wealth in fisheries which
would offer other States any great inducement to fish in our waters if they were
invited to do so.

We stand to benefit by the terms of any agreement which enlarges the exclusive
rights of coastal States in their own vaters. The assignment of this right would
in our 'case harm nobody. A speaker yesterday used the description of the rival
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interests between geography and history. I think the phrase has a certain
validity and certainly New Zealand is a country whose interests are in terms
of geography rather than of history, and that is certainly one of the essential
elements in any solution of our problem. There must be a greater regard for the
interests of the coastal States in the waters around them. That element is
contained in every proposal before the Committee. But, at the same time, glad as
we should be to have this greater control over our own fisheries, the main object
always must be to obtain agreement, and that means catering for the views of
other people, for without agreement there is nothing.

I speak to make known our own strong and sincere interest in reaching
agreement, in pursuing the opportunities of agreement which seem to be opening
up before us, and to do what my own delegation can to ensure that the very narrow
path to success is not obscured. It has been said by many speakers that agreement
will demand a major sacrifice. Quite early in oLr deliberations the representative
of the Soviet Union mentioned that we might hope for success if we approach our
work in the spirit of the Conference which drafted the Antarctic Treaty.4 I
think that is true and that an essential element in that Conference was the
willingness of States, with interests, to subordinate those interests in some
measure to secure the common interest. Our Conference requires that kind of
sacrifice, and whatever we do it will fall unevenly. Even so, it cannot be
one-sided. It is not possible that in one context established claims should be
inviolate and tht in another context rights which are juridically complete should
merely be overridden without regard for the countries affected.

In another f:orum the United Nations has been studying outer space vith a
view to developing a system of common property in a sphere in which no individual
rights of nations have yet been established. Our case is very different for the
sea is a more familiar element. Manlnd has been with it for a long time, and for
some centuries nations have been establishing rights and interests which are
either exclusive or held in common with other States. At first sight it might
appear that the object of this Conference is quite opposed to the studies of the
law of outer space. It might seem that here we are on a different tack, that we
are concerned primarily and almost exclusively to enlarge the rights of individual
States against the cornon domain. Indeed, it has been suggested that the freedom
of the seas is itself a weapon forged by the maritime powers to thwart the rightful
interests of the coastal States.

One of the unfortunate features of our discussions is that arguments to
defend extreme assertions of individual national interests involve some distortion
of guiding principles which we, must follow if we are t6 have regard to realities
and equity. But happily this is not a dominant opinion. There is a large measure
of agreement and my own delegation cordially agrees thiat the freedom of the high
seas and the interests of coastal States are compatible an& complementary. So I
think that it is valuable to begin by giving some consideration to the things we
hold in common.

j Signed at Washington, 1 December i959. British Parl. Paper&, Misc. No. 21
(1959), Cmnd. 913.
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There may well be some benefit to the doctrine of the high seas by gaining
a better delimitation of territorial waters and contiguous zones. This is probably
the only way to protect the high seas themselves from the risks of piecemeal
erosion. A gardener with his spade can cut off a few pieces of turf to smooth
the edges of a lawn and to preserve its shape. But he must take care not to chip
away too much so that he destroys an essential part of the very thing he is
tending. This is the kind of question we face when we look at the six-and
twelve-mile territorial water proposals before the Committee. The six-mile
proposals are double the minimum distance outlined by the International Law
Commission as the lowest limit of the territorial sea. We can interpret this
assertion of a six-mile limit as being a sort of victory in a continuing tug-of-war
that may pull all, the way to twelve miles or beyond. But that is a partisan
attitude which can scarcely bring our Conference to success. We all have to make
sacrifices to reach agreement. In my delegation's view the essential feature of
the two twelve-mile proposals is that there is no real compromise with conflicting
points of view. Ic is true that States may, if they choose, accept a lesser
claim than twelve miles and in one ease they may be compensated with even larger
exclusive fisheries then, as a result. My delegation believes that it is only
possible to accept this viewpoint by once more distorting a guiding principle, by
giving an aura of reasonableness of a twelve-mile proposal through using as a
springboard a neutral statement of the International Law Commission. The Commission
says that international law does not permit an extension beyond twelve miles. It
does not follow - and the Commission makes it very clear that it does not follow -

that international law confers a complete right to fix unilaterally limits up to
twelve miles.

There are, however, much more serious arguments in support of a twelve-mile
territorial.limit; and of these, one of the most difficult to assess and to deal

with is the claim that such a limit may be necessary to the defence of a coastal
State. It is difficult to deny to any State the right to take measures which are
reasonably necessary for its own defence, and a claim asserted by a number of
States on this ground demands careful attention.

I would not propose to look at the question in any detail. But I do think
that if we are to get away from the old out-worn argument about the range of
cannon shot, we need to take a new context, and perhaps the best context is the
general atmosphere of the debates on disarmament in the General Assembly of the
United Nations. In those debates we all recognize two elements: we acknowledge
that it is not possible to achieve security without agreement among the great
powesa, that there can be no rule of law which matters unless it is firmly and
reliably based on such agreements; and at the same time we insist upon the moral
authority of the United Nations itself and the rights of its individual members
to assert their views in the Assembly. We believe that the United Nations, subject
to the necessity for agreement among the great Powers, has the capacity and the
machinery tc.preserve the peace.

At present the security of all States and especially of tiW less powerful
States which make up the great majority of the States in this world cannot be
perfectly secure.* But my own Prime Minister, spealdng in the First Committee of
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the General Assembly, asserted that.while we all take such measures as we are able
and think to be necessary for our protection, the United Nations is the foremost
protection of small States. V This we believe. And in this context it seems to
us an illusion to suppose that three or six cf twelve miles of territorial sea
provides axi insulation against the threat of force. We agree that the old cannon
shot rule is no longer a very useful guide. 3ut it does not seem to us that if
we base ourselves on the range of missiles much will be gained by discussing
slightly larger" areas of territorial seas for the purpose of defence. We realize
that this view is by no means a universal one, and we are content with proposals
which do indeed offer six miles of territorial sea. y own country does not see
for itself any advantage in this bestowal of larger territorial waters of greater
sovereignty, but we respect the desires of other States and we have no doubt that
the six-mile territorial limit must be part of the final formula.

We believe, however, that the real danger, the greatest danger to States
and particularly to small States lies in lack of agreement at this Conference.
Once again the recognition of the danger depends on a plain reading of the
International Law Commission' s draft article and commentary. And in that
context, because it seems to us so important, I may perhaps be permitted to
quote a short passage of the commentary which has already been quoted:

"The extension by a State of its territorial sea to a breadth of
between three and twelve miles was not characterized by the Comission
as a breach on international law. Such an extension would be vaiLd for
any other State which did not object to it and a fortiori for any State
which recognized it tacitly or by treaty or was a party to a judicial or
arbitral decision recognizing the extension. A claim to a territorial sea
not exceeding twelve miles in breadth could be sustained by any State if
based on historic rights. But shbject to such changes, the Comission by a
small majority declined to question the right of other States not to
recognize an extension of the territorial sea beyond the three-mile limit."

It means that if a coastal State chooses to assert unilaterally a breadth
of territorial waters greater than three miles and not greater than twelve, and if
another State with substantial interests in that water chooses to contest this
assertion, there is no way in law of judging between them. International law, as
it at present stands, merely keeps the ring. Indeed, it abjures the international
community from judgement between the parties. Moreover, there is a positive
inducement, an onus on the States concerned, if they feel strongly enough about it,
to make gestures to preserve their own rights as against the rights of the other
party. This is a position so dangerous in itself, so productive of possible
disputes, so inimical to the growth of the rule of law, that it is as out of date
as trial b ordeal.

Official Records of the General Assembly, Eleventh Session, Supplement No. 9.
para. 55, Article 5, Commentary, para. 4.
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It is the primary task of this Conference to settle a rule of law vhich will
put an end to this situation. It could be settled perhaps by the adoption of a
twelve-mile rule, but the way to agreement must be the path of compromise. I
suppose that if any of us weie advisers to the international community as a whole
our advice would be that almost any solution was better than a continuation of this
hiatus in the law. But that very fact, tLe fact that the stakes are high, may be
a positive inducement to interested parties to feel that the other party will pay
rather than risk a negative result. The only way to overcome the problem is to
follow all the time the just balance of rights and interests and sacrifices.

My delegation finds it encouraging that some countries which prefer the
twelve-mile rule do so not on the grounds of defence but for economic measures,
and that a not inconsiderable number of these countries recognize that
similar advantages can be obtained under a rule which promises six miles of
territorial water and a six-mile contiguous zone. These States are prepared to
entertain the possibility of supporting a solution which may be able to gain here
the necessary two-thirds vote.

As is well known to you, sir, and to the Conference, it was a Canadian
formula V which produced the idea of an exclusive fishing zone - a brand new
idea and one which commanded quick support because it gave an opportunity to
satisfy many of the demands of coastal States without prejudicing the rights of
navigation by air and sea, which are an essential part of the freedom of the
high seas. The Canadian proposal which was placed before this Conference offers
the coastal State the same exclusive fishing rights as in its own territorial
waters, but it preserves in the outer six miles the present liberty of ships and
aircraft to sail on and fly over the high seas.

There are here some of the elements of an acceptable compromise. I would not
say anything much about the right of innocent passage because many speakers have
dealt very adequately with the difference between a right that is unlimited and
absolute, a right on the high seas and a right which, however fairly administeredis
subject to the restrictins which may be imposed by a coastal State. And in the
context of aircraft, even that right of innocent passage does not exist.

If I may, I will not speak further about this right of navigation, except
to remind the Conference once again of the distinction between the absolute right
of flight over the high seas and the limited and factual rights which are very
complex because they are based on national security, on aircraft safety and on
mutual concessions by contracting States. These latter rights are contractual
in form, the other right is absolute; it is part of universal law and it would, I
think, be a tragedy if we were in any way to limit it.

3/ Official Records of the Unit4d Nations Conference on the Law of the Sea,
vol. I1, annexes, document A/CONF.l3/C.l/L.7/Rev.l.
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There remains one question, that of historic fishing rights. The United
States proposal Y] makes provision for some recognition of the rights of distant
water fishing States. The Canadian proposal 5/ does not. I should say that
witbout the Canadian concept of a fishing zone it would not have been possible
even to consider the rights of historic fishing States, for the area would have
been swallowed up in a twelve-mile territorial sea. But, once again, the
Canadian proposal is subject to modification, has been modified or has appeared
in another form in the United States proposal, and once again my delegation believes
that this element of recognition for historic fishing rights is an essential
element in any agreement. The question is perhaps whether historic fishing rights
are merely one of the minor things, one of the minor hardships which any universal
rule will distribute unevenly upon some States and the rule we propound here
cannot take account of every special case.

A number of speakers have reminded us of the tremendous diversity of the
situation in different parts of the world and in various seas. But we must apply
a global rule and a rule which is comparatively simple. We have to cut away
through the brush, we have to leave some latitude for regional adjustments, for
bilateral arrangements. The question is whether the historic fishing rights may
be dismissed in that way. My delegation thinks not. .We cannot accept the view
that the hardship is limited, that it can soon be adjusted, that there would be
no basic injustice to the States dffected. We believe, on the contrary, that
there is a growing recognition of the real hardships that there would be.

The rights protected in the United States proposal are not prescriptive
rights; they are not rights gained over a short five-year period. Nor are they
exclusive rights which have been built up by assertion against the international
coomunity or against the coastal States. They are rights to use the resources
of the high seas enjoyed by every State and exercised by some States over a long
period. The five-year rule is a rough-and-ready test to distinguish the
substantial users from those who have not relied in the past on this right of
distant water fisheries. No one has suggested that the test is in practice
unjust. And indeed the test does not ensure that the right of the coastal State
will not be subjected to historic fishing rights except when there is very good
historic precedent for doing so. I think it is also a disservice to suggest
that these are rights which the maritime Powers assert to the detriment of
fledgling coastal States. The position, as we have come to know it, is very
different. The States affected are large and small. It has been said that what
is given in international assistance is taken away by this type. of assertion by
the major Powers. I think, on the contrary, that it must be realized that to
take away an established right of this kind on which whole communities have based
their living from father to son and from generation to generation is almost an

3] Official Records of the Second United Nations Conference on the law of the
Sea annexes, document A/CONF.19/C.I/L.3.

5/ ibid., document A/coi T1/C.l/L.4.
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unprecedented act of law. Certain restrictions of the right are no doubt •
necessary in order that we should be able to reach a final rule. But I think
thdt we must judge by the standards which the United Nations uses when it thinks
not merely in terms of the right of State against State but of the velfare
of individuals and communities. This is a situation in which the world community
is called upon to make a rule which affects rcgional situations in different
ways, and one of the most important of these situations is among the European
States and within the North Atlantic Community.

It is important that we should judge these situations by the same standards
which we adopt when we are considering how to bring help to communities in other
parts of the world and in coutries that are less developed and which are older
or younger than the European countries.

The United States proposal does not offer a full recognition of historic
rights. These rights will be extinguished within the six-mile zone and there is
a quantum provision which prevents their being increased at any time. That is
not to say that we think that the United Nations proposal is perfect or immune
from criticism. There is undoubtedly strength in the view that it is difficult
now to establish a new perpetuity, rights which would be enjoyed by some States
and not by others. There is also an undoubted practical difficulty in
administering these quantum provisions. Partly for these reasons, partly for
the purpose of trying to obtain a better balance, various compromises have been
suggested. The basis of these compromises has always been an acknowledgement
that there is real hardship involved in taking away historic fishing rights. 1
We think that that ±s a realistic assessment. It may be that we can avoid some
of the objections to the present proposal by considering the ending of these
rights within a period of years. The idea has been suggested; it has yet to be
fully considered. Certainly we do require the help, the co-operation and
the acquiesence of the States with historic fishing rights if we are to establish
a rule of law which will really serve its purpose, which will be subscribed to
by the community of nations. And if it be that we can do this for a term of
years, then I think that we can afford to be reasonably generous in estimating
that period of years. It is not, after all, a very impossible matter to discover
and ascertain just what is involved in terms of capital investment, in terms of
redirecting the economic life of the communities affected. To do that, I realize
may also involve some compensating provision, particularly where there is a case
of very great hardship on the part of the coastal States, and I would think that
a special regime in the extreme case might well have to be an established part of
any such agreement. In most cases, however, the growth of the coastal States,
*and of its own ability to use these facilities should not exceed the rate at
which the present user can terminate his interests.

In conclusion, as the proposal stands, my delegation will support only that
of the United States because it seems to us that that is the only proposal which
contains all of the essential ingredients. We recognize that there may be room
for some revision of the receipe, but we think that the ingredients must remain,
and as the proposal stands we shall vote on that basis.
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Sir Claude COREA (Ceylon): There have been two international conferences
on the subjects that are now under discussion here and, in regard to these two
questions, those conferences failed to achieve any successful results. 'it was
also the intention of the -United Nations to hand over the consideration of the
whole question of international law regarding maritime matters which led to
the decision g/ to request the-International Law'Commissioc in 1949 to consider
this matter. That Commission, after considering the situation for nearly seven
years, was unable itself to reach agreement on these two problems, which have
now been delivered to us for our consideration, although it must be said that the
International Law'Commission succeeded in a very special way in drawing up
articles on various aspects of the law of the sea, which were adopted in the
1958 Conference in four conventions.

It was the failure of the 1958 Conference to achieve any agreements on these
two matters that led the United Nations Genbral Assembly, on 10 December 1958, 7/
to convene another conference to consider these two matters.

We are therefore met here now, in consequence of that resolution, to make
further efforts to reach agreement on these two problems, which, it must be
admitted, are vital questions of international maritime law. These need to be
settled as quickly and as equitably as possible.

I do not propose to take this Committee through a detailed review of the
history of the reasons which led to failure, two years ago, to reach agreement
on the question of the width of the territorial sea and the fishing zone. But
a few words would perhaps be necessary to see the position in the proper
perspective.

The Conference, as we all know, succeeded in reaching agreement on certain
very important aspects of international maritime law. The first Conference was
therefore not a total failure,, but we have regretfully to admit that the success
of that conference was only partial. All the other questions on which agreement
was reached at the first conference also depend for their final ratification and
universal acceptance on an agreement with regard to the breadth of the
territorial sea. This, therefore, is the crucial issue.

It is the view of my delegation that at the 1958 Conference we were very
near an agreement on this question and also on the allied question of a fishing
zone. If we had had some more time, the spirit of good will and the desire that

6/ General Assebly resolution 374 (IV) of 6 December 1949.

7/ General Assembly resolution 307 (XIII).
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existed at that time to find an accommodating compromise might have succeeded.
Unfortunately, for many reasons, we did not have that extra time. The very fact
that the Conference adopted a resolution 8/ requesting the General Assembly to
convene another conference supports the view I have set 6ut and attests to the
fact that that was the view of the members of that conference. Ie all felt at
that time that an agreement was within "reach. It will 'e recalled that the
Conference, in its report to the General Assembly, referred to the lack" of time
as one of the reasons why agreement could not be reached. It will also be
recalled that this lack of time was mainly due to the laborious and extensive
debates that took place on the question of the three-mile limit. It was clear
that the objective of those who participated in that debate was, as regards some
of the participants, to support and substantiate the three-mile limit as having
the sanction of international law, and, as regards the others, to contest the
validity of that claim. There was no desire at that time to compromise. It was
a grim fight to the death, and an attempt to find a complete compromise was not
made until we were nearing the end of the conference, when it was clear that
the three-mile territorial sea was unacceptable to a large majority. And we know
how the comprdmise proposal 9/submitted by the United States very nearly
succeeded in gaining a two-thirds majority. 10/

We therefore begin the present conference under better auspices. In fact,
thd representative of Saudi Arabia was quite right when lie referred to the present

* e6nference as a continuation of the first conference. What we have to do is to
-carry on from where we stopped. We must regain the climate of goodwill and
continue the search that will bring us to the haven of agreement. And. it is
very important at this time that we succeed. It is also a propitious moment in
international relations. International agreement is being seriously and
hopefully sought in the sphere of total and ,complete disarmament. Agreement on
a nuclear test ban is in sight. International tension has been reduced. At such
a time, our work here, if successful, will aid this great upsurge of world
aspirations toward the realization of peace. If we fail, we will obstruct the
path toward peace, because international tension will certainly arise once again
and nations will revert to the use of force to win or protect their rights to
exclusive fishing in their coastal waters and their claims to any limits they
think necessary for their territorial sea. Therefore, we are of the opinion that
we cannot afford to let this conference end on a note of failure. To attain
success, there must, of course, be goodwill, patience and understanding, I have
no doubt that we at this conference have those qualities. But there is one
quality that must be pre-eminent: it is the capacity to adopt an objective
outlook. It is true that we all have our own special interests. If we try to
advance those, and those alone, we shall fail. Small as my country is, we ]ave
interests which may be impbrtant and indeed necessary from our point of view.
But. others have similar interests, and conflict is inevitable if we pursue that
path. We should therefore adopt an objective attitude and try to find out what
is right in the comnon interest of all.

8/ Official Records of the United Nations Conference on the law of the Sea,

vol. II, annexes, document A/CONF.13/L. 56, resolution VIII.

9/' Ibid., document A/CONF.13/L.29.

2R/ Ibid., 14th plenary meeting, para. 6D.
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. We may begin this objective search by starting off with the universally
accepted principle of the freedom of the high seas as a point of departure.
Every one i4ll acknowledge that this principle is one that is not only recognized
by international law but is in the interests of the whole community of nations.
However, it was generally recognized from very early days that each coastal state
had legitimate reasons for considering that a certain breadth of the high seas
adjacent to its coastline should be regarded as falling within its jurisdiction
for purposes of security and self-defence. Accordingly, from the time of Grotius
onward, it has become apparent that the principle of the complete freedom of the
high seas had to be modified to meet the requirements of states. The reservations
of national jurisdiction were necessitated by reasons of security and commerce
and for the exclusive enjoyment of the living resources of the sea by the people
of coastal states. It was for these reasons that the concept of territorial
waters had historidally come to gain universal recognition.

In trying to determine how far they were entitled to encroach on the nigh
seas in order to guarantee their national security, sovereign states have not

'found a truly common standard. One school of thought had in the dim past
advocated a distance from the coastline representing two days' navigation.
Others have suggested that the territorial sea should extend as far as the visual
horizon. A later concept of the territorial sea dates from the theory,
attributed popularly to Grotius, that a state was entitled to claim as its own
Whatever area of the sea it could command by force of arms.

That theory gave birth to the canngn shot rule, which has been referred to
here and which eventually became the basis of the widely popularized three-mile
limit. No one will seriously contest that, in tbe middle of the twentieth
century when the range of missiles is increasing with such tremendous rapidity,
a limit which is based on such an historial accident is patently absurd. I do
not think, therefore, that it is .at all necessary to take the time of this
Committee to examine this question of a three-mile limit for the territorial sea.
That matt&r was, as I said before, fully and hotly debated at the first -
Conference, and it became clear that even the arostles of that worn-out
international creed could no longer defend it. They were6 prepared, under certain
conditions, to resign their original position - a position which was so stoutly
opposed at the beginning of the Conference - and, as their words indicated, they
were willing to abandon the three-mile limit in favour of the more realistic
conception of a six-mile limit. We can, therefore, conclude that the three-mile
limit as airule of international law is dead.

At the last Conference, it will be recalled, my delegation had declined to
support the three-mile limit, urging that it be modified to keep abreast of
changed circumstances and the needs of the present time. It is our view now,
as it was then, that it would be dangerous not to define the breadth of the
territorial sea by law. This Conference, in order to succeed, must reach a
compromise' therefore between the two limits which have been extensively canvassed,
namely, the three-mile limit and the twelve-mile limit. My delegation, at that
Conference, was actively engaged with several other delegations in furthering a
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compromise arrangement which would recognize a territorial sea of six mil9s, in
the hope and belief that such a limit would be generally acceptable to the
international community as a whole as being both a reasonable and an eqriitabe.
solution of the problem.

This is the problem we have to solve at this Conference. It is a fact that
the practice of States in the matter of delimitation of their territorial seas
is not uniform. Our task, therefore, is to formulate a new rule of law acceptable
to as great a number of States represented here as possible and to embody it in
a convention. For such a rule to be acceptable and, if accepted, to be capable
of ready ratification by Governments it must, in our view, be a rule based on a
fair and reasonable solution of an admittedly difficult problem. One of the tests
of reasonableness in this context appears to my delegation to be the universally
recognized democratic one of majority acceptance. Whatever views individual
States might hold, it is to be hoped that the will of the majority would be
respected.

It is our view that the twelve-mile limit for the territorial sea is important
in the modern technological age - not so much from considerations of national
security or self-defence, on which basis the twelve-mile limit has been put
forward by its supporters at this Conference. It is not important from that point
of view as much as from the point of view of the vital importance of the living
resources of their coastal waters to the economies of the coastal States. In
our view, therefore, a reasonable extension of the territorial sea is indeed
necessary and it would not in any way embarrass or jeopardize-the principle of
the freedom of the high seas. We believe that there is a sufficient expanse of
ocean for all to share. We are, therefore, glad to note the changed attitude
of the great Powers in recognizing the growing needs of the smaller countries and
in agreeing to a fair and equitable revision of a limit which existed in the past
simpl because of an archaic consideration of national security which is not even
any longer valid.

We should like to stress that at this time, in this age, in view of afl the
modern technological developments that have taken place, it is difficult to
support the need of a twelve-mile territorial sea purely for purposes of the
defence and the security of any State. I have already indicated to the Committee
that the needs of national security would not be seriously altered in the modern
ballistic age if the territorial sea were to be six or twelve rather than three
miles. The argument based on such differences is, to my delegation, untenable
in the context of modern technological military defence.

It has been suggested that another reason in favour of the twelve-mile
territorial limit is that it affords protection to smaller countries, especially
against the presence of warships of other and more powerful countries near their
coasts engaged either in naval manoeuvres or in intimidation of smaller coastal
States in times of crises. It is argued that if a six-mile limit is fixed these
vessels will be able to come quite close to the coastal States. This may be a
legitimate fear,. but it is a fear which can be met by a special provision giving
the right to a coastal State to insist on permission being obtained before foreign
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warships could come to or manoeuvre in the sea dontiguou6 to the territorial sea.
Thus there could be a six-mile territorial sea and special .rights in the adjacent
zone of six-miles for this special purpose, which should" teet the fear-
entertained by some coastal States. This is a matter, of course, tor further
consideration at a later stage. The only valid reason .which we feel could be
used from the point of view of national security is that of preventing -illicit
immigration, smuggling and other evasions of customs, and mattdrs relating to
criminal jurisdiction against passengers aboard ships. It would, therefore, seem
to us "that under modern conditions a reasonable extension of the three-mile limit
would be sufficient to cover those matters as far as is possible.

It may be argued that too great an extension of the territorial seamay
create difficulties because such an extension, instead of increasing the security
of a State, may well reduce its security by involvement of that State in conflicts
arising from inability 'to protect its extended rights. Furthermore, with wide
extensions of the".territorial sea there would be additional areas in which the
right of innocent passage would have to be applied, with the possible result of
increased areas of dispute. It might be argued also that too wide an extension
of the.territorial sea would unnecessarily interrupt and impede the flow of
conmerce4 Freedom of commercial intercourse is in the interests of the whole
world, and that freedom can be maintained only if as wide an area of the high
seas as possible is kept free. 'Too wide an extension of the territorial sea of
each coastal State might, again, result in restricting access to hundreds of
thousands of square miles of sea now available for the'free use of each and every
country in the world. Such a restriction would, in turn, lead to longer and less
economical commercial runs to avoid possible harassment by a coastal State, to
increased shipping costs, to reduced revenges to the producers of the products
and to higher prices to the consumers.

It is for. these reasons that last year we publicly suggested -what we
considered was a realistic compromise formula for reconciling the conflicting

'positions of those States which adhered to the three miles and those States which
desired an extension of the territorial sea to twelve miles or more. Consistently,
however, with our objective approach we must, we feel, examine the claim for
a twelve-mile limit. We have to state, on such examination, that we find that
"the, proposal for the extension of the territorial sea to twelve miles is certainly
not unattractive for many of the reasons that have so fat been advanced. We
cannot, however, overlook the fact that twelve miles would appear to be in itself
an arbitrary limit and could not claim any special sanctity. For instance, it
might weTl have been fifteen or eighteen instead of twelve miles, despite the
.constantly quoted dictum from the report of the International Law Commission and
the claim that that dictum meant that the Commission bad accepted the correctness
of a width of twelve miles for the territorial sea. We realize, however, that it
can be urged that twelve miles has come to be recognized by a-fairly larg-number
of States, acting unilaterally no doubt, and that therefore they might claim it

.,to have support in the practice of States. It is, however, necessary for us here
at this Conference to reach a decision which will be uniform, and we lay a great
deal of stress on the necessity for a more uniform rule and we shall deal with
that aspect a 'little later on in our remarks. We want a uniform rule which will

-- e alsq recognized and accepted as a rule of international law.-
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I have referred to the position taken by my delegation at the 1958 Conference.
That position was based not only on the reasons advanced by us on that occasion
but also on the important fact, as far as we are concerned3 that our law, as at
present, recognizes the territorial sea of six miles.' That is our position at
this Conference also. In the pursuance of our objective approach, however, we
are prepared to examine very closely and critically the proposals that have been
submitted to this Committee by the delegations of the Soviet Union, Mexico, Canada
and the United States. We would like also to refer to the interesting suggestion
which has been made by the representative of Cuba. I propose later to examine
briefly these various proposals.

With regard to the fishing zone, which is generally a breadth of a further
band of sea for purposes of fishing contiguous to the territorial sea, there are
several considerations in this connexion which lead us to the view that a possible
solution of this difficult problem lies in establishing a fishing zone separate
from and contiguous to the territorial sea. This is the principle which was
placed before us at the last Conference in 1958.

In our view, apart from the question of national security which requires
exclusive jurisdiction over a certain territorial sea adjacent to its coast, a
coastal State has certain rights in order to satisfy the growing need& of its
people to the use and enjoyment of the fishery resources in the seas adjacent to
them; we were glad in 1958 and we are glad today that that principle is gaining
greater recognition. Sponsored by the Canadian delegation in 1958, n1/ it seems
to be the one proposal in which there is almost unanimity, whether under the guise
of the- territorial sea of twelve miles or as a separate zone attached to a
territorial sea of a lesser extent.

Those of us who two years ago voted for and signed the Convention relating
to the continental shelf 12/ which granted the coastal States every right to the
exploration and exploitation of the natural resources of the seabed and sub-soil
of its coast can hardly refuse at this time to recognize the right of these same
States to the control of the economic resources in a living form of their adjacent
seas. We are of the opinion that this Conference cannot deprive coastal States
of sovereignty over the natural resources of the waters over the seabeds. I do
not wish at this stage to go into detail on the vital importance to States of the
fishery resources adjacent to their coasts, which are necessary not only to their
economy but to the very existence and livelihood of their population. This is
recognized, as I said before. I wish only in this connexion to draw the attention
of the Committee to our view that in the modern world the relationships of nations
amongst themselves is no longer guided by the old anachronistic maxim of the
survival of the fittest. The smaller, the weaker, the less fortunate nations
cannot be allowed to have substantial portions of their economic resources taken
away from them for no reason other 'than that some more powerful members of the
family of nations are technically better equipped to remove larger and ever-
increasing proportions of the economic resources from their smaller neighbours
with ever-mounting swiftness.

21/ Official Records of the United Nations Conference on the Law of the Sea,

vol. III, annexes, document A/CONF.l/C .l/L.7.7/Rev.l-5.

2/ Ibid., vol. I, annexes, document A/CONF.13/L.55.
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The view that has been held by a large number of delegations that the
territorial sea should extend -to twelve miles or even more is, we believe, based
on'the assumption that there should be uncontrolled sovereignty for both defence
and economic purposes over the territorial seas. This assumption may be considered
tO stem from an understandable confusion which appears to havb arisen during the
past years as a result of an omission by States to clarify exactly what is meant by
the term "territorial sea". In the present age, with almost one hundred
independent sovereign States participating in political, cultural and commercial
exchanges throughout the world, the time has come to unravel some of the confusion
which has been permitted to linger too long. It is for this reason that a clear
distinction needs to be drawn between the territorial sea which would give the
coastal States sovereign jurisdiction over matters of security, immigrantion,
customs, sanitation, criminal jurisdiction, etc., on the one hand, and an exclusive
fishing zone which would give the States the same control over fishing as they
would have under a twelve-mile territorial sea, on the other hand.

A careful analysis of this view will show-that the coastal States cannot
derive any economic benefit from the adoption of a twelve-mile territorial sea
which it-will not be in a position to derive from the adoption of a more moderate
territ6rial limit and an additional exclusive fishing zone.

We do not at this stage propose to specify any sets of figures, computations
and combinations of which might eventually come to be accepted as the most equitable
and reasonable solution. We do, Jowever, at this stage wish to urge our view that
the only possible arrangement satisfactory to-most sovereign States here represented
appears to lie in the direction of the recognition of a territorial sea and a
further exclusive fishing zone. We also see in such an agreement the possibility
of a simple 4nd easy formula which has the merit of universal and uniform
application. patters such as the recognition of historic fishing rights or of
adjustments between States which lie very close to each other, are matters which
ate undoubtedly very important, and their recognition will certainly enable us to
find an acceptable solution. We cannot ignore them now in the hope that they can

•be dealt with later through bilateral agreements. After all, we must not overlook
the fact that we are here framing rules of law which can be of universal and
uniform applicability and which are based on realistic considerations. These
rules must take into account the fact that they deal with a human factorP with lives
of human beings and with the persons of human beings who have depended for their
advancement and even for their bare living on the resources of the sea to which they
had access from time immemorial. They must also take account of situations as they
are and their close relation to these human beings.

It is, therefore, in this pirit that we would make our position at this
Conference known tp our fellow delegates that in fixing a territorial sea we should
consider a reasonable limit, and in giving an additional fishing zone we should
seek to safeguard the interests of those who had exercised fishing rights over a
considerable pa 10d in the past.
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These are our general views on both questions before us. We would, however,
like to keep our mind open and seek in an objective way to find a common
denominator to which substantial agreement may be reached. As I said before,
while each one of us here undoubtedly has a special interest to promote, safeguard
or support - so do we - we would like it remembered that agreements cannot be
reached in that spirit, and that only an objective approach can bring about a
successful conclusion to our work. What we have sought to do is to make it
easier by stating our positions candidly and as clearly as possible.

It is in this spirit, in the spirit of an objective approach, that we have
taken note of the definite proposals that have already been submitted to the
Committee. We have given consideration to these also, and I propose now very
briefly to discuss these proposals and perhaps reserve my right at a later stage
to discuss them in greater detail when the resolutions themselves are to be
discussed more fully.

I would in the first place refer to the proposal 13/ submitted by the
representative of the Soviet Union. He has made it abundantly clear that the
difference between the present proposal and the resolution submitted to the 1958
Conference by his delegation is a result of the consideration given to criticisms
made of his former proposal. A/ Undoubtedly the Soviet proposal is an attractive
one in that it seeks to give the right to coastal States to adopt any limit
between three and twelve miles for its territorial sea. It does not restrict
all States to a specified limit. This flexibility is no doubt one of the
attractions of the proposal. 3ut, if I may venture to say, it might also be that
this very flexibility is its greatest weakness.

We are here to try to develop a proposition of international law that should
be uniform, precise and acceptable to all, if that were possible. The Soviet
proposal, by its very flexibility, is likely to create a great deal of uncertainty
which will establish different standards or norms according to the wishes of
different countries. Whether this is good or bad is something which should be
further considered at this Conference. As I said before, it is an attractive
proposal which gives the different States the right to limit the territorial sea
according to their needs" and further consideration of this proposal is certainly
necessary.

Of course, in making this criticism of the Soviet proposal, as we see it, it
might be said that the United States i5 and Canadian l/ proposals are also

i_/ Official Records of the Second United Nations Conference on the Law of the Sea,
annexed, document A/CONF.191C.1/L.l.

l_/ Official Records of the United Nations Conference on the Law of the Sea,
vol. III, annexes, document AfCONF.13/C.1/L..8O.

i/ Official Records of the Second United Nations Conference on the Law of the Sea,

annexes, document A/CONF.19/C.l/L.3.

L Ibid., document A/CONF.19/C.l/L.4.
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subject to the same criticism because they also refer to the maximum - and I
emphasize the word "maximum" - limit of six tiles. Under that resolution also
it is possible for different States to fix different limits up to a maximum of
six miles.- It is to be noted, however, that this uncertainty, created by the
United States and Canadian proposal; is in respect of narrow limits, while the
uncertawnty created by the Soviet proposal is in respect of, a wider territorial
sea. The latter uncertainty therefore may seem to create more difficulty than the
former; but in the opinion of my delegation both suggestions, for that reason, are
open to objection.

A fiurther attraction in the Soviet propbsal is that if the territorial sea
of twelve miles is accepted no further need arises to consider a separate fishing
zone, as the coastal State would exercise sovereign rights including exclusive
fishing rights within its territorial sea; and where the territorial sea fixed by
a coastal State is less than twelve miles, then the Soviet proposal grants fishing
rights up to a maximum of twelve miles on the bay side.

We have also studied with great inzerest the document, submitted by the
Mexicsin delegation. .7/ We have since then considered carefully the statement
made by the representative of Mexico. His proposal is certainly an original
approach and an interesting one. The Mexican resolution also adopts the
twelve-mile .territorial sea, but the important point, and the difference, is that
it seeks to encourage countries to support a lower liit fot the territorial sea.
Let me quote from the summary record of the statement by the representative of
Mexico on 31 March:

"In addition, the proposal outlines a procedure which might induce a
number of States to fix the breadth of their territorial sea at not more
than six miles." l_

The sense of approach therefore is the idea of compensation through a wider
extent. of fishing area for a reduction in the territorial sea below a twelve-mile
limit. In the light of some of my previous remarks, in the course of which I
tried to indicate that the territorial sea of six miles would be sufficient to
cover the security needs of a coastal State and the real needs were for a wider
fishing zone, it would seem that the representative of Mexico is also following
the same thought when he proposes to compensate those States which would be
satisfied- with a lower limit for the territorial sea by granting a more extensive
fishing zone.

For instance, he proposes that a coastal State which fixes its territorial sea
between three and six miles should be .entitled to a total length of eighteen miles
for its fishing zone. Thi4 is-a point which we have to keep in mind in examining

~/ i"bid., document A/CO.'19/C.l/L.2.

1i/ Ibid., 10th meeting, para. 7.
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not only the Mexican proposal, but also all the proposals relating to the twelve-
mile territorial sea.

The principal objection in the Mexican proposal, as it seems to us, is
also the great degree of uncertainty that will arise from its adoption, and it
is the same uncertainty as will result from any flexibility in regard to the
territorial sea limit and is likely to create a great deal of confusion if
different limits are fixed by different countries. The representative of Mexico
made an interesting point when he referred to the large number of treaties his
Government has entered into in which the limit of the territorial sea had been
fixed at three marine leagues. I believe he referred to the fact that there
were at least thirteen or more treaties of this-kind.

Now two of these treaties are with the United States 19/ and the United
Kingdom. 20/ I am sure that the representatives of these States will deal with
this point and will clarify the position. We cannot make any definite comment
on this important point because we have not seen these treaties ourselves.
They have not been available to us and we do not know what all the provisions
of these treaties are. It may be that the distdnce of three marine leagues
may apply to particular problems and not to the whole question of the territorial
sea. But it is something which is worth going into further, because if these
two important States have entered into these bilateral treaties, acknowledging a
territorial sea of nine miles, it would be difficult for them to reconcile that
with the present position that the maximum of the territorial sea should not
exceed six miles.

My delegation therefore is sure that there must be a satisfactory explanation
and that the whole story is not contained in the fact that three marine leagues
are mentioned in the treaty. We would like to know whether these apply, for
instance, only to the rights of search for customs purposes or for detention in
the case of enforcement of health conditions or any particular purpose, or
whether they deal with the whole question of the territorial sea.

I propose not to make a few comments on the Canadian.resolution which was
very lucidly explained by the representative of Canada. The Conference will
recall that we did support this resolution in 1958. 2/ Bat we indicated even

L_/ Treaty cfPeace, Friendship, Limits and Settlement, signed at Guadalupe Hidalgo,
2 February 1848: Treaties and Conventions between the United States and Other

Powers, 1706-1909, vol. 1, p. 1107.

2 Treaty of Friendship, Commerce and Navigation, signed at Mexico,
27 November 1888: British and Foreign States Papers, vol. 79, 1887-1888, p. 25.

2 V Official Records of the United Nations Conference on the Law of the Sea,
vol. III, annexes, document A/CONF.13/C.1/L.7/Rev.3.
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then a preference for the resolution that was submitted in 1958 by the United
States, 2 which originally involved some changes and modifications of the
Canadian proposal. Today too we have some objection to the Canadian proposal. It
generally corresponds with our position, as I have already stated, namely, a
preferance for the six-mile territorial sea and a separation of the territorial sea
from the fishing zone, and we have agreed to subscribe to the need to give a larger
fishing zone in the interest of the economy of certatn countries.

Now the objection we have may be traced to the lack of realism in the
resolution, because 'it fails to take account of the rights which have been
exercised for many years by those countries which have been fishing in the area of
sea that would be included in the extra six-mile zone which it to be added to the.
territorial sea of six miles. Wie ourselves do not think that it is fair or
equitable that such rights should be summarily wiped out. That is a principal
objection that we have. The international community should not formulate a
rule of law which will summarily wipe but these existing rights which are as
important and essential to some countries that exercise them as their elimination
appears to be important to countries which claim more extensive areas. It is no
doubt correct that coastal States should generally be entitled to a substantial
area of pea adjacent to the coast in which they should have exclusive fishing
rights. We have no quarrel with that; we recognize it and support it. But
we would at the same time hesitate to take part in any attempt to wipe out
prescriptive rights which are recognized under most systems of law in other
spheres and which are recognized in all legal systems as fair and equitable.

Some recognition of these rights therefore must be given at this Conference.
It is not impossible to reconcile the rights of coastal Stat(s and the rights of
those who have fish1d for long periods by re rt to bilateral agreement, and it
would not be difficultto find a means of making provision in any law that might-
be formulated for dealing with situations of this kind by resort to bilateral
agreement. Such agreement can regulate fishing between these parties through
limitations of quantity or species, as has been indicated in the United States
proposal, or such other restrictions as may be mutually acceptable.

It sems to us therefore that this defect in the Canadian resolution should
be corrected by the inclusion in the resolution of a clause which would call for
negotiations'of bilateral'agreements intended to achieve the purposes indicated
earlier. It will be.noted that I am making a general suggestion only at this
stage and at this time. I do hope, however, that in the attempt at reaching
complete agreement amongst all parties concerned, it may be possible to go into
the question of drafting in detail such a claus.e which-would 'e incorporated at
a later stage.

22/ Ibid., vol. 'II, annexes, document A/CONF.13/L.29.
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The revised version of the resolution now submitted by the United States
delegation is, unfortunately, in some parts unsatisfactory to my delegation.
We supported it wholeheartedly in 1958 and we had hoped to support the same
resolution wholeheartedly again this year. In 1958 we felt that the resolution-
submitted to that Conference was a realistit.approach and Creasonable attempt
to bring about a compromise between" the rights of coastal States and historic
rights of other States. That is why we supported that resolution then. As is
well known, it was the only resolution which came nearest to the required
two-thirds majority. This is a clear indication that the large majority of
States represented at that Conference acknowledged the fairness of that approach,
because it sought to meet the needs of both sides.

We therefore regret very much that the United States delegation has now
changed its position and has submitted a resolution which seeks to modify the
rights of historic users. The representative of the United States has told us
very clearly the reason for that change. £The UnitedStates apparently hhs not
altered its original view itself, but has decided to yield to adverse criticism"
with a view to bringing about what they consider a further compromise that might
lead to a satisfactory' solution. We recognize this fully, but we must be cautious.
that a compropise of this kind should not be the cause of an almost total denial of
accrued and important rights of others.

The present proposal for that reason is unacceptable to my delegation,
because while recognizing the rights of historic users, it seeks to limit these
rights. It may be argued that the limitation has to be made in favour of coastal
States, some of which no doubt have to depend exclusively on fishing-for the
maintenance of their economy. But it is nevertheless a denial of accrued rights
of others, Any necessary adjustment of the a two position& should be given effect
only by mutual understanding and bilateral agreement. We here have no right to
internationally recognize historic users and, at the same time, cut off those
very rights without leaving any opportunity of bilateral or multilateral discussion
and agreement.

This is the reason why we should like to write into any convention the
requirement of bilateral or multilateral negotiation regarding the perspective
rights of coastal States and the historic user. The modification I mentioned
earlier refers to the limitation of the rights of historic users to "the same
group of species as were tsen therein during the past period to an extent not
exceeding in any year the-annual average .level of fishing carried on in- the outer
zone during the said period!r.

Quite apart from the objections I stated earlier, there seems to be a further
objection on practical grounds. It would appear to us to be extremely difficult,
if not impossible, to exercise any sort of control to give effect to such a
requirement. I am sure that there are very fey countries, if any, which have
kept statistics that could show..separately the catch within the zone of twelve
miles and outside that zone, which are essential requirements to give effect to
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the United States proposal. There are other practical difficulties which we can
foresee, but which I shall not refer to at this stage owing to a limitation of
time. I do not want to take up too much time of this Committee. It is however to
Tbe noted that other suggestions have been made in connexion with the United States
proposal which seeks to limit further the rights of historic users. They go even
beyond the limitation imposed or sought tb be imposed by the United States
delegation by suggesting that the annual average level of fishing and the fishing
in the special species should be limited to a certain period of time only.

In other vords, the idea is to give these historic users time to make other
arrangements. This certainly would be a greater denial of these accrued rights
than ven the limitatim sought to be imposed by the United States, an& for that
reason should, in our opinion, be resisted.

An interesting suggestion was also made in the course of the statement of the
representative of Cuba. In a very reasoned and, if I may presume to say so, a
refreshing approach to the relative fishing rights of coastal and non-coastal
States in sea areas adjacent to the territorial sea, the representative of Cuba
suggested a possible reconciliation of conflicting interests, on an equitable basis,
by redourse to a concept of "preferential"t as opposed to "exclusive" rights, -to be
conferred upon the coastal States in the matter of fishing. It is our belief hiso
that the special interests of a coastal State in the living resources of the sea
wcul rarely justify the complete exclusion of fishing States who have exercised
the right to fish for long periods.

We also recognize the special interest of coastal States in safeguarding their
fishery, and we can foresee situations where a coastal State could with
justification restrict foreign fishermen in the interest of conservation of these
resources. However, in a matter where the principal difficulty arises from the
conflict of interest between the rights of the coastal State and the rights of
fishing States, we see in a recognition of a preferential system a practical
solution which would help towards agreement, with the least harm to either group
of States. Perhaps the representative of Cuba will submit a definite proposal
embodying the views which he has so clearly put before us in the course of the
debate. Such an attempt might be a further means o'f finding a new solution,. a
newer approach, from a different concept, to reconcile the differences.

It may not yield any result at the end, but my delegation believes that we
should pursue all avenues in the search for -the most equitable common agreement
that we can find. It is no doubt possible by weighted numbers or by power to
obtain a majority of votes for a certain position. But our appeal to this
Conference is instead to search for an equitable compromise, and for this purpose
we re4 uire examining and following up all proposals that are submitted to this'
Conference.

These are the comments that we have to make at this stage on the various
proposals now before us. It is possible that other resolutions will be submitted
in the course of our deliberations. It is our intention, as I have said before,
to pay the closest attention to all proposals and ideas and to join in a common
effort to reach a satisfactory solution. We still keep an open mind on all these
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proposals and we hope that we can, under your guidance, Mr. Chairman, and in an
atmosphere of reasonableness and good will, join with all others in searching for
the common denominator, and we hope we will succeed in reaching final agreement
at this Conference.
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Sixteenth Meeting

Tuesday, 5 April 1960, at 3.15 p.m.

Mr. RAFAEL (Israel): My Government is among those which regard the
1958 Conference as a major achievement in the implementation of Article 13 of
the United Nations Charter requiring the General Assembly to pr6mote international
co-operation in the political field and to encourage the progressive development
of international law and its codification. That Conference made a solid
contribution to the progress and consolidation of the rule of law in our troubled
world. It succeeded because the Governments represented there seemed to have been
animated by the thought so well expressed by a former Attorney General of Ireland,
Mr. Costello,- speaking from this very rostrum some thirty years ago after the
failure of The Hague Conference of 1930, when he pointed out that mere academic
discussion of the principles of international law would lead nowhere and that
unless the legal expert was motivated by political considerations, ready to put
aside academic ideas and to meet the other point of view in a spirit of compromise,
no possible result could be achieved.

The Government of Israel welcomes every achievement and supports every effort
to strengthen a rule of law in international relations. At this stage of our
debate, we can define more clearly the major issues as they have presented
themselves.

The first is that of reconciling the universal interest in the freedom of
the seas, including freedom to fly over them, with the interests of coastal States
to protect their sovereignty. The second is that of reconciling new and not
unjustified demands for extended areas of exclusive fishing rights in what was
hitherto the high seas with existing fishing rights and practices by non-coastal
States in those adjacent areas.

The basic position of my Government on these questions was stated at the
1958 Conference and.at the thirteenth session of the General Assembly. That basic
position remains unchanged and forms the point of departure for our consideration
of the issues facing this Conference. The results of the 1958 Conference in its
wide scope inspire us to believe that the remaining questions now before this
Conference can be solved, thus crowning the edifice of the law of the sea erected

- by generations of far-sighted jurists and codified by a great joint international
effort in the four Conventions of 1958. These four Conventions establish the
incontestable law of the sea by which every nation should abide.

Israel is one of that group of countries commonly called the new States,
though like many of them a nation of age-old traditions and of a great national
and spiritual heritage. As a new State, we are anxious to guard against any
encroachment on our sovereignty, which is a shield of our independence and liberty.
In common with many other new States, we are confronted with the enormous task of
developing our country to promote the well-being of our people and to establish a
society in which social justice and individual freedom prosper. This task is
immense and requires us to muster all our resources and to concentrate on the
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essentials only, carefully avoiding any over-extension of our commitments. The
improvement of our living conditions and the strengthening of our security are
indeed our principal concern, yet we do not believe that our security itself will
be increased merely by ab extension of the territorial sea. The larger the security
area, the greater are the means required to protect them. tnstead'of keeping
foreign interference more.removed from one's-shores, the failure to protect an
extended zone of territorial sea might, in times of stress and emergency, create
a precarious situation. Of course the necessary means of protection could be
acquired, but only at enormous cost drawing heavily on scanty resources intended
for more fruitful purposes of development.

There are other weighty arguments against any undue extension of the
territorial sea. Freedom of navigation and intercourse, the unhampered flow of
commerce and the increasingly pressing requirements of civilian air traffic --
all this speaks strongly in favour of leaving the greatest possible area of the
world's seas open and subject to the ancient and welt-established concept of the
freedom of the seas now codified in the Convention Yof 1958. The extension of
pational sovereignty over areas hitherto part of the high seas and free and open
td the international community would reduce the open sea, man's universal patrimony.
It would abolish rights hitherto universally enjoyed. It would create new
problems, new friction and additional disputes at a time when the world's
statesmen are making such determined efforts to reduce and remove the existing
conflicts. The clearly discernible trend of the world today is towards increased
international co-operation. It seems to us to be going against this trend and
indeed anachronistic at this juncture to' reduce the sea'and air space which until
now has been open to all peoples and nations.

My country, whose coasts are washed by two seas, the Mediterranean and the
Red sea, themselves the heart of very ancient civilizations, has a natural and
important interest in all maritime matters. These seas provide the lifelines
connecting ds with friendly shores beyond. Since the beginning of time our coasts
have been the gateway to the outside world, through which a constant interchange
of men and ideas, of trade and of culture and of civilization itself have passed..

Our coast is dotted with little peaceful fishing villages and towns and with
great ports: Jaffa - one of the oldest known ports, famous if only for the
adventurous journey of the projhet Jonah; Haifa - one of the great seaports of the
Mediterranean, with modern installations and ship-building facilities; Elath - a
thriving seaport linking us with Asia and Africa. Since the re-establishment of our
independence, my Government has been devoting special attention to the revival of
our activities on the sea. Nature and necessity have aided this endeavour. From
negligible beginnings we now have reached a Merchant Marine" exceeding 250,000 gross
registered tons, and we are planning further increases in the near future. Our
ships are sailing the seven seas. We have invested much effort in the development
of our fishing fleet and industry.

%/ Official Records of the United Nations Conference on the law of the Sea,
vol. II, annexes, document A/CONF.15/L.53.
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We are also concerned with the question of air communication, a matter which
previous, speakers have already mentioned. Our national airlines operate a far-
flung network of air services to the United States of America and to countries of
Europe, Africa and'Asia. And of course many foreign airlines are also operating
in Israel. All this traffic must pass over large expanses of sea. Any extension
of the territorial sea would seriously hamper air communications and may even
endanger the safety of air travel. The representative of Australia, in his
masterly expo$p, drew our attention to the Chicago Convention of 1944.?_ May I
refer to article 6, which states that no scheduled international air service may
be operated over or into the territory of a contracting State except with the
spegial permission of that State. In reading that article, we must keep in mind
the stipulation of article 2 of the Convention on the Territorial Sea and the
Contiguous Zone of 1958, which reads that the sovereignty of a coastal State
extends to.the air space above the territorial sea.

Israel's maritime activities, its geographical position and the physical
characteristics of the seas of immediate concern to us, the importance of our
airborne communications, our interest in the general liberalization of international
intercourse from unnecessary restrictions, our desire to see the area of the open
world enlarged - all these factors lead us to the conclusion that the area of the
territorial sea should be kept within ,the narrowest possible limits,

I now turn to the question of fishery limits. The problem confronting us
seems to have the following main aspects: conservation of stock, coastal fishing,
distant water fishing and exceptional situations.

It is now recognized that conservation is a matter of common concern and of
overriding interest to all countries, both those which catch fish and those which
only consume fish. A code for the conservation of the living resources of the
sea, and organs for its application, has been established by the Convention 3/
drawn up by the Third Committee "in 1958, and my Government believes that properly
co-ordinated conservation measures should be applied whenever necessary, whether
in the high seas or in the territorial seas.

Various fisbing councils exist to co-ordinate the necessary scientific
research and to stimulate both the ptoductivity of the fishing industry and the
necessary conservation measures.

My country is glad, to participate in the Mediterranean Fishery Council, which
is doing excellent work by stimulating co-operation between a number of
Mediterranean countries and by assisting them in co-ordineting their activities
for the common good.

While reserving its position in respect of areas in which our fishermen are
operating at present, my delegation is impressed by the general measure of concern
displayed by so many delegations here which feel a riltal need to take more
definite measures to protect their own coastal fishing. It muste ot be forgotten

WUnited Nations Treaty Series, vol. 15, p. Q 6.
Official Records of the United Nations Conference on the Law c the Sea,
vol. II, annexes, document A/COIF.13/L.54.
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that many of the new States, particularly, in Africa, depend on the coastal sea
for their supply of animal protein the shortage of which is one of the most.serious
human problems of Africa today. It should be clearly recognized that those
countries must have uniwteded and uncontested opportunities to develop fully their
fishing activities in their adjacent -seas. We therefore actept the principle of
the contiguous fishing zone in which the interests of the coastal States should
prevail. On the other hand, there are many countries which engage in coastal
fishing not because of the fact that rich fishing grounds ar4 located near their
coasts; for many countries the reason for the predominance of coatal fishing is
the absence of suitable equipment and the lack of technical knowledge and experience,
and it is this which prevents them from seeking their supplies 'of fishing in more
distant waters. This too has been" our experience. As is wefl'known, the Eastern
Mediterranean is not well stocked with good quality fish, but with increased
possibilities of acquiring modern equipment, of training crews, of co-operation
with experienced fishing countries, and with the progress made in the knowledge
and techniques of refrigeration and marketing, our fishermen are now able to
veature out tomore distant waters. We have every reason to hope that-.in the
future we shall be able to record important progress in this branch of our -

economic activities. I am glad to be able to state that we are alredy. in a
position. to share some of our expetience with some of the new States.

This encourages us to propose to this Conference that it should not content
itself with a definition and prbtection of rights and interests. The legal-p&tents
must be integrated with progressivepsocial reality. We should go further and
prepare the ground for other forward-lboking steps of international collaboration.
The more advanced fishing countries, the great and the small, iust be pnmuraged
to make. available their experience and the necessary technical and3,terial id
to those countries which are hampered by the lack of technical facQtiha andia
shortage of capital necessary for the development of A modern fishing industry in
all its ramifications. This aid should include not only. assidtance end,the supply
of equipment, but also facilities for the training of crews, forthe- 1mrovement
of marketing methods, for the organization of the fishing industry and'for the
sharing of scientific research and knowledge.' The implementation of suah a
co-ordinated programme of technical assistance would, in the view of. my elegation,
not only be an act of international solidarity; it would be much more and. dould
become an important factor in resolving the concrete problems arising out of the Y
existence of fishing rights claimed by foreign countries in coastal wateri, and
the proper demand of coastal States to protect and exploit their own fishthg
zones. It would loosen up this entangled controversy because the countries today
anxious to protect themselves against encroachment would 3e able and willing*)'

-once they come to possess modern equipment and the knowledge of its use,, to go
over to more profitable types of fishing than they are at Jreqent undertaking.
This should make it easier to find mutual accommodation between interests which
at present seem to be in conflict. My delegation' would be glad if this idea of
technical assistance should commend itself to, and find an appropriate expression
in the work of, this Conference.
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There is. wide recognition that any abrupt termination of existing and
traditional fishing practices in coastal waters by distant fishing countries
would cause considerable hardship and injury. It would affect great numbers of
hard-working fisherfolk whose livelihood depends on distant water fishing. We
must not forget those maritime countries whose nearby seas are not blessed with
abundant supplies of suitable fish and whose fishermen have for centuries been
accumtomed to seek their fish in distant waters. They have acquired costly
equipment, and sometimes only recently, for this kind of fishing. These interests
also properly demand due recognition in anr genuine compromise. If we agree to
any extension of the exclusive fishing zone, it should in all fairness be provided
that there should be a transition period during which the necessary adjustments to
the neW conditions could be made. Such a period would also provide the opportunity
much needed for the negotiation of appropriate bilateral or multilateral agreements
to take the place of the existing practices.

My delegation believes that the greater equality in facilities and equipment
to be achieved by a technical assistance programme such as the one I have just
outlined would provide a wider opportunity for mutual accommodation and adjustment
in the future.

I now turn to the question of exceptional circumstances, such as that of
Iceland, to mention but one. My delegttion believes that the general trend of
this Conference indicates that most of their legitimate anxieties and requirements
can be met. However, since any formula which this Conference may finally adopt
will be of" a genera4 nature and will not be designed to cover in detail every
particular tontigency, my delegation believes that any consensus in favour of
exceptional situations should be expressed in a suitable form.

In defining its attitude to the draft resolutions now before us, and keeping
in mind the fAct' that other proposals may be presented, my delegation, in the
light of what I have said, will be guided by the following considerations:

(1) We want this Conference to reach agreement. This requires
accommodation of divergent interests, and this cannot be achieved by
one-sided concessions. The solution must be equitable. A true
compromise does not lie only between the various conceptions of fishing
rights but alsb and equally between the requirements of free navigation
on the sea and in the air and the legitimate preoccupation of the coastal
States.' A true compromise must take all these into account.

(2) We are in favour of the fullest, measure of freedom of navigation,
and this would be impaired by'any .undue extension of the territorial
sea or any other restrictive measures changing well-established rules
and practices. We consiaer that a maximum of six nautical miles for the
territorial sea meets these requirements.

(3) We-accept in.principle the establishment of an additional fishing
zone not exceeding a further six miles, provided that it is accompanied
by suitable prosision to avoid undue harm to existing rights and to
provide sufficient time for the completion .of the necessary supplementary
bilateral or multilateral agreements. A call should go out from this
Conference in favour of- such supplementary agreements.
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(4) The Conference should explicitly recognize the existence of
exceptional situations.

This renowned Palais des Nations is today host to three international
conferences of major importance to the future of mankind. One is trying to
reach agreement on how to reduce the nuclear threat and keep the world's air
free from the deadly poison of atomic fall-out. The second is striving to end
the arms race and thus, in the words of our Charter, save us and succeeding
generations from the scourge of war. Finally, there is our Conference which
represents a major step along the road to the establishment of the rule of law
over a very vital and large part of man's peaceful activities.

I believe we are not far from our goal. If we reach it, as we all hope,
this Conference will have made a major contribution to the promotion of orderly
and friendly relations among the nations of the world. The merit of this
contribution will not be found only in the fields with which it is directly
concerned, but also in the way in which it will strengthen the very foundations

of that great edifice which the other two conferences are trying to erect.
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I-1. IA14NI (Albanie) : Permettez-moi de vous exprimer, Ionsieur le
Pr6sident, au nom de la d6i6gation de la R6publique populsire d'Albanie, mes f~li-
citations'& lt occssion de votre 61ection ik la prdsidence de la Commission pl6nifre
et de vous souhaiter pleiu suocs dans votre t-ehe. J'adresse des voeux identiques
au Vice-Prdsident et au Rapporteur de notre Conmission.

A .lordre du jour de la Conf6rence actuelle figure de nouveau lexamen de la
question de la largeur de la mar territoriale et de la question des limites des
zones de pjche, questions trbs 6troitement liJes et sur lesquelles.la premi~re
Confdrence relative au droit de la mer n'a pu aboutir h un accord.

Tout d'abord, je voudrais souligner que'la d6lgation de la Rdpublique
populaire d'Albanie considbre la question de la largeur de la mer territoriale et
celle des zones dae pche comme des questions trbs importantes,. pour la solution
desquelles elle est fr-te donner sa modeste contribution. Catte importance
slexplique par le'fait que le sujet qui nous pr6occupese rattache dtroitement
aux intdr~ts vitaux des peuples, notamment 2 la necessit6 de garantir la s6curite
et l'ind6pendance de leurs pays et d'exploiter, pour leurs besoins alimentaires, les
ressources biologiques de la mar adjacente.

La fixation des limites de la mer territoriale et des zones de p$che s'impose
aussi du point de vue international, co-me ita clairement mentionnd la r6so-
lution 1307 (XIII) adoptde par lAssemble gdndrale des Nations Unies le
10 ddcembre 1958 qui indique qu'un accord sur ces deux problmes "contribuerat
beaucoup h rdduire les tensions internationales et h pr6server 1'ordre et la patx
dens le monde".

Bien que la Confdrence sur le droit de la mar de 1958 nt ait pu arriver A
r6soudre lea problimes qul nous prdoccupent, nous considdrons qua l'6change de vues
qui a eu lieu alors a, jusqu'A un certain point, d6blay6 la voie, nous permettant
ainsi d'avancer plus facilement vers une solution juste et raisonnable. La
tentative d'imposer, lors de la Confdrence de 1958, la largeur de trois milles
coma une rbgle gdndra2e du droit international a dchou46 pour ia simple raison qu'une-
telle r~gle n'a jamais existd. Ds qua la formule des trois milles aut 6t6 h
jamais enterrde, sea q4fenseurs eurent recours A une autre tormule, celle des
six milles, en s'efforant de le prdsenter comme une formula d6 comprcmis. Mais
elle fut rejetde aussi par ls Confdrence. Il dtait clair pour tout le monde qu'il
ne s'agissait pas dun compromis mais plutSt d'une tentative des pays colonialistes
de maintenir en vie des privilbges qn'ils 6taient arrivds A imposer, dans le pass,
aux ddpens diautres pays. On ne petit parler de compromis lorsque certains Etats
demsndent aux autres Etats ou de rdduire la largeur de leur mar territoriale ou
de ne pas l16tendre jusqu'A la limite raisonnable reconnue par le droit inter-
national, afin de pouvoir s'approcher le plus prbs possible des cStes -des Etats
riverains pour se livrer A des ddmonstrations dae force et exploiter les richesses
des eaux eftibres de css Etats.

re nouveau, nous sommes saisis, per la d61gation des Etats-Unis, dune
proposition r/fixant A six rilles la largeur de la mar territorisale D6J&, comme

4/ Documents officiels de la Deuxi~me Conftrenc6 des Nations Unies sur le droit
de ia mar, annexes, docuaent A/CONF.19/C.I/TL.3. .
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je l'at mentionn6 plus baut, & la Ccnf~rence de 1958 Un grand nombre d'Etats, tenant
cmpte de leur s6curitd et de leurs intdrts ntionaux, avaent rejetd cette foraule

et s'6taient proncnes pour une limite allant jusqu'& douze milles. Cn se souvient
bien qu1& la suite de ltinsistance de la d61Agation des Etats-Unis - et par
consdquent dans une atmosphre assez tendue - la proposition avait 6t4 mise aux
voix & plusieurs reprises, mats n'avait A aucun moment obtenu l. majorit6
ndcessaire.

La plupart des d1dlgations qut ont pris A ce jour la parole dans la Confdrence
actuelle se sont prononc6es pour une limite allant jusqu'A douze milles. tans ces
circonstances, toute vellditd d'imposer des textes d'avance condamn4s & rester
lettre morte no ferait que ompromettre les travaux de notre Conference. Pendnt
la discussion, ii a 6t4 encore une lois ddmontr6 qu'une r&gle g6ndrale du droit
international sur i.'tendue 4e la mer territoriale nta jamais exist6, que ce sont
los Etats maritimes eux-mres qut cnt d6termind la largeur de leur mer territoriale
en prenant en considration les situations particulibres et leurs int6rets naticnaux
et en resrectent en meme temps les principes reconnus du droit international sur
cette matibre.

fl eat notoire que emre la Commission du droit international, aprbs uxe tude
longue et approfondie, a constat6 que la pratique internationale n'dtait pas
uniforme, en e qui concerne la d41imitaticn de la mer territoriale, et a conlu
par la constatation iportante et souple que le droit international ne permettrait
pas 11extension de la mer territoriale au-del& de douze milles 5/. Ceci revient
A dire que tout Etat a le droit de fixer cette largeur a concurrence d'une limite
maxima de douze milles et que, ce faisant, ii n'enfreint d'aucune faqon le droit
international.

'En consid6rant le tableau synoptique 6/ pr6par6 par le Secretariat, nous
pouvons constater qu'& quelques exceptions prbs tous lea Etats ont fix6 la largeur
de lour mer territoriale i" concurrence dtune limite maxima de douze mille marins,
ce qui prouve que i-a conclusion suasmentionnie de la Commission du droit inter-
national, refltant une rdalitd d6A existante, eat bien comprise et resaeetde per
les diTfdrents Etats et qu'elle est en passe de devenir une rtgle gtn6rale.

En ccnsdquence, notre d6ldgation est davis que la proposition sovidttque 7/
reprdsente la ieilleure formule pour la solution de cette question. Nous soenes
convaincus que ette proposition trbs souple, qui reconnait & chaque Etat le droit
de fixer la largeur de sa mer territoriale & concurrence dtune limite maxima de
douze milles pourrait nous rapprocher pour rdsqudre la question d'un cornun accord
et dans un esprit de conciliation. Cette proposition nous paratt meilleure,

5/ Documents officiels de l'Assembl4e g6n6rale, onzi~me session snRpi.lment No 9,
par. 33, article 5.

6/ Documents officiels de la Deuxi~me Confdrence des Nations Unies sr le droit
de la er, annexes, document A/CONF.19/Xf

7/ Ibid., documont-A/CONF.l9/C./L.li



par cons6quent plus susceptible d'8tre adoptde par Is Confdrence, parce qu'elle
garantit les droits souverains de l'Etat riverain sur tine mer territoriale
librement accept6e.

Pour un pays maritime coirme lAlbanie, comme dtailleurs pour tout pays maritime
qui accorde & sa sdcurit6 national& )iimportance qu'elle mrite, la formtle des
douze milles est celle qui r6pondrait le mieux & cat int6rat primordial que
constitue la sdcurit6 de l'Etat. Je ne crois pas qu'il soit n~cessaire de citer
ici des cas nombreux, an&iens et rdcents, ott des puissances maritines se sont
livrdes h des ddmonstrations de force & proximit6 des cStes d'autres Etats, pour
las intimider ou exercer sur eux une pression dans des buts politiques on
6&onomiues. Notre a6l6gation estime que si la Conf6rence adoptait l formula des
douze milles, certains malentendus ou conflits qui d~couient de ces agissements
ind6sirables prbs des c8tes des Etats riverains seraient 6limin6s; ainsi nos efforts
contribueraient aussi .l'instauration drun climat meilleur dans las relations entre
las diffdrents Etats.

On a voulu pr6tendre aussi qua Is formula des douze milles porterait atteinte
& la libert6 de la mer. Notre d6ldgation, stassociant A de ncmbreux ddl6gu6s qui
.ont d6j& pris la parole, estime quae cette assertion ne r6siste pas A l'examen,
6tant donnd que le passage inoffensif dans la mer territoriale est une norme bien
connue,_ qu a trouvd application at qui es assurde aussi par la Convention 8/
y relative adoptde a is Conf6rence de 1958.

Mais puisque le problkme est pos6, nous devons d6clarer aussi qua ce sont ces
eses pays si zl6s A ddfendre le principe de la libert6 de Is mar lorsqu'il s'agit
du droit des autres defixer une bande de mar territoriale qui garantirait mieux
leur s6curitd nationale, ce sont aes nnes pays, dis-je, qui portent de graves
atteintes au principe de la libert6 de la mar en construisunt des rangdes de
stations de radar et autres a des centaines de kilombtres de leurs ctes', sous
prdtexte d'assurer leur scurit6 nationale. A itappui de ce que je viens de dire,
je me r6f re L Olivier de Ferra4d qui, dons le premier tome de son "Droit inter-
national de la mar", page 157, drit

"Chose singuli~re, i n'a pas 6t6 fait allusion, A GenAve, A d'autres
empidtements sur la haute mar. Nous voulons parler des tours de dfensa ou
de surveillance ddifides au large des cStes. Ca sait que los Etats-Unis ont
aonstruit, b 150 milles de leur littoral, une chatne de tours-raadar appeldes
Texas Towers. .Bties sur des tlots flottants, ces' tours-radar sont aneres
dans le lit de la mar. Les tles flottantes, las installations fixes-de
ddfense ou les tours-radar sont autant d'empidtements sur la haute mer, dont
des 6tendues plus ou moins consid~rables sont ainsi placdes soUs Is souve-
rainet# effective de l'Etat riverain, en violation du droit international.

'- fl est bien dvident dgalement quautour de cas dfenses fixes une teandue plus
ou moins grande de la mer est interdite & la navigaticn internationale." 9/

8/ Documents officiels de la Confdrence des NationsgUnies sur le-droit de la mar,
vol. II, annexes, document A/CONF.13/L.52.

9/ De Ferrand, Le droit international de la mar, Genbve, Librairie E. Droz,
1958, tome I, p. 157.
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Nous scenes tous t6moins de grands dv6nements qui se produisent dans le monde.
De jour en jour on voit s'accentuer le prbcessus de lib4ration de peuples qui, tout
r4cemment encore, n'avaient aucun droit. Ainsi la famille des peuples libres et
des pays inddpendants stagrandit. Les raprdsentants de nouveaux pays prennent leur
place ldgitime au sein des organisations et des conf6rences internationales. Cas
pays lveulent assurer et sauvegarder leur ind6pendance; ils veulent exploiter leurs
richesses pour eux-remes, pour la prosp6rit6 de leurs peuples. Nous ensons quil
faut leur donner la possibilit6 de le faire. Dana le passd, de nombreux pays,
comme le mien, nt ont pu exercer leurs droits sur leur mer dStibre. Ils dtaient
done expos6s A toutes sortes dlaventures et c'dtaite'ls autres qui tirajent profit
des richesses de leur mar, corme de toutes autres richesses. idais pour beaucoup
Ventre eux ces temps d'ins6curitd et de misbre sont rdvolus et l'dvolution de la
situation dans le monde - ce grand tournant de l'histoire de notre sibcle - ouvre
pour tous lea peuples des perspectives heureuses. Le monde ne peut pas faire narche

arribre. A notre avis, il faut tenir> compte de tout cala pour pouvoir arriver A
une solution logique sur la question qua nous sonmes appelds A rdsoudre. Ce nlest
qut en partent de ltid6e qua nous devons traiter cas questions d'dgal A dgal et
dens itesprit du respect des dr oits d'autrui qua nous pourrons coop6rer pour rener
A terme ioeuvre si importante qua nous avons entreprise et qua le monde, a juste
titre, attend de notre Conf6rence. Si nous ddsirons aboutir b un accord acceptable
pour tous, il faut que nous soyans rdalistes at montrions de Is comprdhension. Nous
devons bien saisir la porte, Is justice at la souplesse de la formula de la limite
des douze miles Aucune autre formula qui fixerait une uinite plus dtroite pour
In mer territoriale n'aurait de chance de devenir une rbgle g6n4rale. Car il
serait tout A fait absurdae de demander aujourd'huL A certains pays de faire le
sacrifice de lours droits 1dgitimes, tandis qua dtautres pays jouiraient de
privilbges ddifids sur ces sacrifices.

.Pour ce qui la concerne, lIAlbanie, par un ddcret du 4 septembre 1952, a fix6
A dix milles marins la largeur de sa mar territoriale. Cette d6cision a 6t6 prise
conform6ment au droit international et en considdration des intdrets nationaux.
LAlbanie est un pays maritime dent le tiers des frontibres est baign par
daeux mars, la mar Adriatique et la mar lonienne, toutes deux trbs poissonneuses.
Apr~s la lib6ration et en lespace de quelques anndes seulement, nous avens crdd
une flottille moderne de iche et mis sur pied une industrie de conserves de
poisson, ce qui constitue une contribution importante au renforqement de notre
dconcmie nationale. Cela montre 6galement combien sont ddpourvues de fondement
les affirmations selon lesquelles il serait impossible aux petits et nouveaux pays
d'exploiter las richesses de leur mar. De telies affirmations ne visent qu'A
perpdtuer une situation humiliante et ddsavantagde pour las pays riverains. Ctest
& quqi tend, aussi la proposition prdsente par la di1dgation des Etats-Unis, qui
envisage la reconnaissance des revendications appuydqs sur le prdtendu droit
historique de p;che. Salon nous, de telles revendications non seulement sent
ddnudes de base juridique mais aussi constituent une discrimination envers d'autres
Etats, ce qui est cohtraire A ld4galitd devant le droit, principe consacrd dans
la Charte des Nations Unies.
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Permettez-moi de souligner encore une fois que, de lavis de notre d6l6gation,
clest la pratique d6j dtablie en la matikre qui devrait servir de phare & nos
travaux, h ltexclusion de toute m~thcde consistant & imposer des solutions qui
portent atteinte aux droits J4gitimes des Etats. Semblables mdthodes ne feraient
que compliquer les choses et rendre impossible un accord conmun. Or, nous sommes
pour un accord qui fixerait dens une norme juridique la rdalitd qui existe en
adoptant la limite maxima de douze milles. Notre d6l6gation ddploiera tous ses
efforts dens le but dtarriver b. un tel r6sultat.



-307-

Seventeenth Meeting

Wednesday, 6 April 1960, at 10.30 a.m.

Dfr. HASSAN (United Arab Rep3blic): Though I ray be late in extending
to you, to the Vice-Chairman and to the Rapporteur my delegation's sincere
congratulations, I would not wish to miss the opportunity of expressing our
confidence that under the guidance of such a distinguished bureau, our deliberations
will be conducted in the most fruitful manner. It is indeed gratifying to see the
work of our Committee presided over by a distinguished representative of Latin
America; a part of the world which has contributed aid continues to contribute in
no small measure to the progressive development of the law of nations and the
promotion of international co-operation.

It is generally recognized that' the first Conference on the Law of the Sea has
been one of the most successful and fruitful conferences.

If 'the first Conference did not, however, reach agreement on the question of
the breadth of the territorial sea and fishery limits, it was, we believe, mainly
due to the fact that the conference approached these two questions In a manner
different from the realistic approach which it took with regard to other questions.

A study of the records of the first Conference bears out a lesson which we
should not lose sight of, if we are to make of this conference a success. In
every case, where theie was willingness to take into due account the realities of
International life and the vital interests of all States, large and small, the
work of the conference has been successful and the rule adopted sound.

On the other hand, in the fewer cases, -where attzmpts were made to impose
arbitrary rules, the Conference had either failed to take a decision, as in the case
of article 24 of the draft articles I/ of the International Law Cormission, or had
adopted decisions which could not be regarded as universally recognized.

When the proposal for convening this conference was under consideration, the
United Arab Republic entertained certain doubts as to the advisability of a hasty
decision to meet again after such a short interval from the first conference. In
a spirit of conciliation, we did, however$ 1o along with the majority in calling
for the convening of this second conference. We did so, in the hope that a proper
approach would be taken this time to reach a generally acceptable solution to the
problems before us.

We have listened with great care and interest to the distinguished speakers
who have preceded me, and to the Juridical argumentations advanced by one group and
the other. Different interpretations have been given to article 3 as prepared by
the International Law Comission. V The distinguished Chairman of the United
States delegation elaborated on what the International law Commission, in his

i/ Official Records of the General Assembly, Eleventh Session, Suplement No. 9
- para. 35.
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opinion, said, and what it has not said. Yany delegations, we are sure, could, if
they so wish, bring no less elaborate argumentation in support of different
interpretations. However, my delegation does not propose to engage in such'a
juridical duel on the merits or demerits of one rule or another, as this aspect has
already been dealt with at length.

It is generally admitted that the question we are called upon to settle is not
a purely legal one. Had it been so, the International Law Commission would have,
no doubt, found the proper solution. Instead, the Commission itself has recommended
to the United Nations that this question should be settled by an international
conference.

The representative of the United States has warned us in his statement in this
general debate, and I quote from his statement "of the grave risk, which lies ahead
for all of us, if we do not reach agreement". He has also drawn the attention of
the conference to how seriously the amicable relations among certain countries have
been disturbed. The representative of the United Kingdom has also joined in warning
the conference that should it fail to reach agreement, his Government would revert
to the three-mile rule.

The representative of tne United Kingdom'having told us that he is a politician,
his statement might be construed in the political language as implying a -

threatening note, which; I am sure, he did not intend to impress on the conference.
We do not consider, however, that such statements contribute to the proper
atmosphere which should prevail in this 'onference. For it is quite obvious that
we have assenbled here as representatives of sovereign Governments to work out a
freely agreed upon rule.

The rules we adopt here should be based on the general practice of States, and
not on that of a number of States, which had constantly been challenged in the past
and which is definitely rejected at the present. And here we would like to
emphasize the increasing universal character of the practice of States. Such a
universal character is of special importance to the newly independent countries,
which for long centuries were denied their right to play their role in the community
of nations and to share in the formulation of the rules and norms of international
law. Time has passed when a small number of States can give themselves the right
to determine the fate of others and. legislate for the whole world. International
law is now the common prorerty of all States, large and small.

Having spoken of the general rractice of States as an essential element In
determining the rule of law, I wish now to pcint out that small countries, in
adoptig a wider limit fcr the territorial sea up to twelve'miles, or in
establishing exclusive fishing zones, are genuinely prompted by considerations of
national security and vital economic interests.

The world is witnessing today an ever-increasing consciousness on the part of
the small and economically less advanced countries of their need to develop their
natural resources and to improve their standard of living. The Foreign Minister of
Panama has drawn the attention of this conference to the importance of the issues
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under discussion to the economic development of small countries, and to the
essential relationship between what he rightly termed economic security and world
peace.

While the Canadian proposal 5/ on the fishery limits takes account of these
economic factors, the United States proposal I-/ tends to lay serious restrictions
on the rights of the coastal States in their fishery zones. The Conference should
not, we believe, sanction any rule which discriminates against small countries which
did not have in the past the same opportunities enjoyed by the big maritime Powers.
The importance which the small countries attach to this matter was eloquently stated
by the representative of Ghana at the Sixth Committee of the General Assembly on
18 November 1958, and I quote from the Summary Record of that meeting:

"It - that Is the Ghana delegation - requested that the Ccrfererce
should completely rule out the idea of 'historic rights', which might
justify the granting of fishery privileges to certain States. That would
'be seriously prejudicial to the under-developed countries, which have not
had the same opportunities as the more advanced countries to acquire such
'historic rights' "5/

The representative of Yugoslavia, referring to this question of historic
rights, pointed out that such a theory seeks to establish a kind of condominium in
the fishery zone. He made a penetrating analysis of the lack of any- legal basis for
the so-called historic rights. He has rightly revealed the real character of such
rights and their past origin as remnants and vestiges of colonialism. I do not need
to add to such an elaborate analysis. I only wish to boint out that small countries,
which have had a long and bitter history of colonial domination, know only too well
how the so-called acquired rights have been imposed upon them by force, at a time
when they could not resist the will of the colonial Powers.

The importance of a wider limit for the territorial sea is not only determined
by economic interests, important as they may be. The question of the territorial
sea is closely tied to the national security of the coastal State. Recent
developments in military technique make it necessary for the coastal State to
safeguard its national security through the adoption of a reasonably wide limit,
which would ensure that military vessels and aircraft of foreign countries do not
sail in .or fly over areas closely adjacent to the coast of the State, in a manner
intended as a demonstration of military power, and likely to exert political
pressure on the Coastal State, or endanger its security.

~/ Official Records of the Second United Nations Conference on the Law of the Sea,

annexes, document A/CONF.19/C.l/L.4.

Ibid., document AICONF.19/C.l/L.3.

5/ Official Records of the General Assembly, Thirteenth Session, Sixth Committee,
584th meeting, para. 18.
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The special importance which the small countries attach to the security
'aspect of the breadth of the territorial sea was'clearly dem6nstrated in thd
first Conference when they opposed the adoption of any provision which did
not explicitly recognize the right of the coastal State to make the passage
of warships in its territorial sea subject to its authorization.

While the Canadian proposal,g by, extending the fishing zone to twelve
miles, takes into consideration, as I said a while ago,, the economic interests,
it does not however give equal consideration to the security aspect of the
question. The Chairman of the Canadian delegation queationed the importance
of the extension of the territorial sea to twelve miles to the defence of the
coastal State. However, he rightly pointed out that "conditions vary greatly
from one country to another and they also vary along the coasts of the-same
country from year to year". May we also point out to our Canadian colleague
that experiences and history of countries equally vary. Fortunately for
Canada, it did not face the bitter experience which small countries have
passed through.

The representative of the United Kingdom referred to the concern of some
States for their national security in relation to territorial waters and
described it as a misconception. It may or may not be so., But what is certain
is that such concern exists and is deep-rooted. The responsibility for it lies
not with the small countries, but with those States which send their warships
to threaten coasts of others. This concern and mistrust will not disappear
unless such military demonstrations cease and foreign warships and aircraft are
kept away from coasts of other countries.

My esteemed friend the representative of India portrayed to the conference
the real fears and apprehensions of small and young countries regarding their
national security. He spoke at length of the psychological factor in what he
called a complicated problem. I'can hardly add to his eloquent and profound
presentation. However, in explaining these fears, he confined his remarks to
the threat and pressure exerted by the presence of foreign warships in- the
adjacent waters of the coastal State, and did not mention the threat of foreign
military aircraft. Our preoccupation with the-seas, I hope, would not cause us
to forget the equal, if not the more pressing, threat of military aircraft.

I have attempted, to state in broad terms the position of my delegation on
the questions under discussion. I hardly need to emphasize that this position
is not promoted by any considerations of political expediency relating to a
specific problem or situation, but by considerations of general policy, based
on sound legal principles and determined by compelling reasons of national

security and economic interests.

This position is shared, as it has become obvious in this debate, by a great

number of countries, which represents, as my Indian colleague said, a cross-section
of States from different parts of the world, the majority of whiph are small ad
newly independent countries.

6§ Official Records of the Second United Nations Conference on the Law of the Sea,
annexes, document A/CONF19/C.l/L.4. •
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We regret that our position has not always been properly understood. Some
rticles published after the First Conference have unfortunately misinterpreted
ur position. We have become accustomed to such misunderstanding and
isrepresentation of our position and policies, We do not allow this to discourage
s or weaken our faith. But when articles are written by persons of high authority
ike the Chairman of the United States delegation, we cannot but lend them all
ttention and consideration. I wish in particular to refer to his two articles yhic
ere published in Foreign Affairs and the American Journal of Internaticnal
_aw in 195&. 7/ Mr. fean alleged that the attituce of some of the Arab countries
-n the first Conference towards the problems of the law of the sea was coloured
)y a political problem relating to a certain part of their waters. I do not
7ant to enter into a detailed discussion of the substance of Mr. Veant s remarks
.zrsmuch as they relate to problems which are not before this conference. I
)nly wish to reiterate what I stated before, that our position is not motivated
)y any specific problem but is based on general principles shared by all small
zountries.

.I would like to conclude this statement with a few words on the nature of
our work and the prerequisites for our success.

In spite of the divergence of views we believe that this conference could
reach an agreement on the question of the breadth of the territorial sea, an
agreement which would serve as a reassuring example of international co-operation
and the spirit of conciliation.

Different proposals have been put forward which are moved, no doubt, by the
desire to enable this conference to reach agreement.

We are assembled here at a conference convened by the United Nations, which
is based on the sovereign equality of all States, large and small, and which is
devoted to the high ideals of self-determination, economic development and the
raising of the standard of living of all peoples. To this conference is entrusted
the task of formulating a rule of law freely agreed upon and generally acceptable.
The newly independent countries of Asia and Africa are determined to share
their responsibility in developing international law to suit the age we live in.

The rule of law which this conference or any other may adopt should be an
equitable rule, which reconciles the interests of all States, large and small,
old and new.

While we share the earnest hope expressed by many here that the conference
would meet with success in its endeavours, it is our firm conviction that the real
success lies in adopting a rule of law based on proper and sound principles. For
all these reasons, my delegation will support any proposal which recognizes to the
coastal State the right to determine the breadth of its territorial sea within a
limit ranging from three to twelve miles.

7/ Arthur H. Dean, "Freedom of the Seas", Foreign Affairs, vol. 57, October 1958,
NTO. 1, pp. 85 ff., and "The Geneva Conference on the Law of the Sea:
What was Accomplished", American Journal of International Law, vol. 52,
Octctcr1958, No. 4, pp.- 607 ff.
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Mr. SOEN (Republic of Korea): We are near the end of our general debate
on the question of the breadth of the territorial sea and fishery limits. However,
on this occasion I want to offer our congratulations to you, Mr. Chairman, upon
your election as Chairman of our Committee and I also want to congratulate the
Vice-Chairman and the Bapporteur upon their election.

Many representatives have expressed, during the course of this general
debate, their optimism for the successful outcome of this Conference. We certainly
wish to share their optimism. It will be indeed our privilege to try to make
some meaningful contribution to the ultimate solution of our common problem, which
was left unsettled at our first Conference in 1958. The two problems, namely the
breadth of the territorial sea and the fishing limits, are directly connected with
each other, as has been pointed out by many representatives.

As we all recall, at the 1958 Conference there were different points of view
with reference to the breadth of the territorial sea. Great maritime Powers
advocated a three or six mile limit of the territorial sea. Their preference for
narrower breadth for the territorial sea perhaps could be 'viewed in the context
of their large fishing interests stretching out into the waters adjacent to the
coasts of other States. On the other hand, many of the smaller nations which
have exploited their resources in their coastal waters preferred wider breadth
for the territorial sea, depending, of course, on varying circumstances, as
deemed necessary for safeguarding their paramount interests in the seas adjacent
to their coasts.

We also saw at the 1958 Conference that among the smaller nations which* claimed
wider breadth fo'r the territorial sea, there were a great number of coastal .
States which favoured a twelve mile limit for the purpose of exercising exclusive
control of fishing and exploitation of other living resources in the territorial
sea and not necessarily for their exclusive security consideration in those areas.
We see now that there are some eicouraging trends on the part of a great many of
the coastal States in their 'illingness to forego the twelve mile limit for their
territorial waters if they are-allowed to have exclusive fishing right in wider
areas of the coastal high seas.

Nevertheless, there is still here a division of opinion and, if this Conference
is to achieve success, this conflict must be resolved. We are therefore hopeful
that a satisfactory dompromise can be found in order to achieve a harmony and
balance between the positions of the coastal States and those of the maritime
Powers. For this purpose it may be ,desirable to have a uniform formula allowing
perhaps less than twelve miles for the territorial sea to satisfy the maritime
Powers. But on the other hand, it would also be desirable that some formula
should be worked out which would allow the coastal State to exercise its control

over fishing in the contiguous zone and in its outer high sea if necessary.

All of us are concerned with our own respective conditions and with our own
economic needs and with the strong desire to safeguard the well-being of our
people and with the questions of national security in 'determining the. breadth of
the territorial sea as well as the contiguous fishing zone in general. We firmly

feel that due regard must be given to the needs and newly developed conditions of

the coastal States which we find in large part of our international community.



-513-

As for the question of the determination of fishing limits, we feel that
this Conference must take cognizance of the fundamental concept which was
recognized in the first Conference on the Law of the Sea. We further think that
this concept should further be developed by this Conference. By this concept I
mean the exclusive fishing right of the coastal States which may be exercised
beyond their territorial sea. This is a concept which is based on the consideration
that the right of the coastal States to fish in their coastal waters should take
precedence over those States.which want to fish in the same waters. I need not
elaborate that such a concept reflects the legitimate claims which have been
vested in the coastal States with regard to the exploitation df fishery resources
in their coastal waters.

In this connexion, it should be pointed out that the coastal States, because
of their prescriptive fishing rights, are entitled to a preferential treatment
over non-coastal States whose nationals have not consistently fished. Non-coastal
States, if their nationals have been fishing in these waters regularly, may be
reluctant to renounce their rights to fish there. However, we feel that if a
non-coastal State was to have the same treatment as that of a coastal State in
certain areas of the world with respect to fishing activities, this certainly
would be unfair and unreasonable to the coastal State from the standpoint of the
distribution of the world's food supply. Unlike States with large and advanced
fishing fleets, coastal States like-ours have a large part of their populations
who depend on the coastal fisheries for their livelihood and whose fishing
activities are chiefly limited to coastal fishing with small boats.

In most cases coastal States and tkeir peoples have made heavy sacrifices
in their efforts to apply and enforce fishery conservation measures in their
coastal watei s. The sustainable yield of underwater resources is largely due
to the efforts and sacrifices the coastal States and their nationals have made to
develop it. In some cases where conservation measures have been taken by a
coastal State in its whole coastal waters, including the contiguous fishing
zone or in connexion with the fish stock envisaged by the other fishing State,
it would be unfair to allow the other fishing State to exercise, without any
restriction, its alleged fishing right over the same resources or in the same
areas in question. Therefore, if the sustainable yield of the resources in the
given area is not maintained, the right of the coastal State to require the other
fishing State to refrain from fishing should be recognized.

At the sane time, if a non-coastal State desires to continue to fish in the
coastal high seas of another State,. it should apprcach.the coastal State for a
suitable agreement regarding the regulation and limitation of fishing in the ,area.
The coastal State must regulate fishing and explQitation of the living resources,
of the coastal high seas and the nationals of other States should be bound to
comply with such conservation regulations enacted by the coastal State in consonance
with the provisions of bilateral or multilateral agreement which exists or may be
entered into between the coastal State and the fishing State concerned.

Many representatives have pointed out, and we certainly agree with the
observation, that the situations in which the legitimate interests of the coastal
State must be safeguarded vary from place to place. The geographical differences
which confront all of the coastal States are indeed the reality we have to deal with
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here at this Conference. Any attempt to set a rigid formula without due regard
to this reality would be unrealistic and therefore certainly would make many of
the States unirlling to accept it. We certainly have to recognize that there are
some special situations, and vhile it is generally desirable to have a universal
rule applicable to all situations, we must not ignore the fact that there are
certain situations which do exist and which require special consideration and
special treatment. For such cases, some consideration must be provided fori
settling any problem by the-parties concerned through bilateral or multilateral
agreement in order to adjust their interests, taking into account the geographical,
political, economic and historical facts involved. Again I want to reiterate
that it will be necessary for this Conference to set up a flexible formula rather
than a rigid criterion, and the formula should be flexible enough to encourage
the coastal States and other States concerned t6 enter into agreements of regional
character in order-to harmonize the interests of the coastal State and the
non-coastal State concerned.

Before concluding this statement I would like to refer to the resolution
on special situatiohs relating to the coastal fisheries which had been adopted
at the 1958 Conference. The resolution provides for the recognition of certain
preferential requ rements of the coastal State resulting from its dependence on
the coastal fisheries concerned, though the application of such a resolution is
limited only to exceptional situations of the countries concerned.

The Korean delegation is in agreement with the principle of the preferential
requirement set forth in the resolution in the sense that it has recognized for
the coastal State the preferential right to safeguard its special interests in
exploitation of fishery resources.

However, as the representative of Cuba suggested in his statement, we too
hope that criteria regarding the.applications of this principle will be further

- developed in favour of coastal Stat~s in general so that they may invoke in
freer terms this preferential right to safeguard their legitimate interests and
needs.

In conclusion, the Korean delegation wishes to join many representatives in
expressing the hope that we will find an agreement for a just and fair utilizition
of the resources of the sea on which both coastal States and other fishing States
depend.

g Ofticial Records of the United Nations Conference on the Law of the Sea,
vol. II,, annexes, document A/CONF.13L.56, resolution VI. -
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M. MATINE-DAFTARY (Iran) : J'hsitais & prendre la parole & la Commission
plni~re, d'autant plus que, pour acc6i6rer les travaux de cette Deuxibme Confdrence
3ur le droit de la mar et pour dviter les longs dliscours refl6tant, en grande partie,
Les positions prises & la premiere Conf6rence, j 'ai soulev6, L la s6ance du 25 mars,
an point d'ordre auquel la pr6sidence a bien voulu donner ue suite favorable dont
je lui nuis trbs reconnaissant. En effet, j'ai la conviction que tous lea repr6-
sentants, notarment ceux qui ont particip6 aux travaux dpineux de 1958, sont,
i6sireux de faire aboutir cette Conf6rence A un r~sultat dont d6pend l'application
lea deux Conventions sur la mer territoriale et sur la haute mer en ce qui concerne
La ligne de ddmarcation entre lea deux parties de la mer; en d'autres termes, notre
6chec - que .Dieu nous en pr6serve - non seulement rendralt inutile et stdrile une
partie de l'oeuvre remarquable acccmplie en 1958, mais encore mettrait la navigation
naritie internationale dans un chaos dont il serait difficile de sortir dans un
ivenir prochain. Ce serait encore un d6sastre pour le d6veloppement du droit
Lnternational. A la premibre Conf6rence, paralysde souvent par la tension inter-
nstionale de cette dpoque, nous avons r4ussi A codifier presque la totalit6 du
froit international de la imer; 1'opinion publique mondiale ne nous pardonnera pas
si, b ladeuxibme Confdrence, nous n'arrivons pas A rdsoudre le seul problme de la
largeur de la mer territoriale alors que nous vivons dans un climat international
assez rdconfortant.

Je viens de dire quo j'hdsitais A prendre la parole avant la procddure de
votation; mais 6tart donn6.quelques arguments nouveaux prdsent6s pai les puissances
maritimes qu'il faut rdfuter, ma ddlgation a ddcidd d'y rdpondre trbs briiwement.
Je me conformerai & la mthode de travail d6cidde-par la Prdsidence. Je ne dAscu-
terai que lea diffdrentes propositions' soumises h la Confdrenee. A notre avis, A
l'heure actuelle, c'est-A-dire . la deuxi.me moiti4 du XXme si cle, la seule
solution r6pondant aux besons de sdcuritd, de conservation et de la vie 4concmique
de la majorit6 des Etats, c'est ls latitude laiss6e aux Etats de fixer Is largeur
do ler mer territoriald jusqu'A douze milies marins, latitude base sur la pratique
internationale et consacrde pa2 la Commission du droit international apr6s une 6tude
approfondie qui a pris plusieurs anndes. Au cours de mon intervention A la
Deuxime Comtssian de la premire Confdrence de 1958 9/, J'al ddmontrd pourquoi lee
puissances maritimes s rattachent au principe de mare liberum et pourquoL ell6s
s t obstinent A ne cder rien de la haute mer qui pour elles constitue, en fait, le
mare nostrum! la ddidgation de 1'Iran soutienrait, peut- 8 tre, la mame thbse s
nous vivions sous l'empire de Darius avec sa flotte qui lul assurait la suprdmatie
de la mer. On nous rappelle encore la regle archalque de trois milles marins
correspondant & la pott4e des canons qq'on ne trouve plus que dans les muses
militairec, r~gle qui lut enterrde ici en 1958 avec l'oralson funbbre du spirituel
Sdnateur des Philippines. On nous rappelle cette r~gle pour nous faire apprdcier
davantage la formule de sixmilles propose si .gndreusement comme compromis. on
la qualifie de compromis soi-disant rdvocable pour nous convaincre que lea
puissances maritimes nont jamais souscrit, avant 1958, & la largeur de la mer

2 Documents officiels de ia Cdnfdrence des Nations Unies sur le drolt ae la mer,
yol. IV, U16me sance.
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territoriale ddpassant les trois milles. Or, avec l 1 exemple diaLexique illustr6
si 6loquemment par son repr6sentant qui ious a cit6 une s6rie de conventions
reconnaissant la largeur de la mer territoriale mexicaine jusqu'A 20 km, la prdsen-
tation de la formule de six milnes comme un compromis n'aurait qu'A s 6crouler
piteusement. Pour r6futer la largeur de douze milles, les antagonistes invoquent
certains arguments d'ordre technique ou administratif, entre autres la difficult6
de mouillage dane la haute mer adjacente A la mer territoriale de douze milles, le
manque de vislbilit6 occasion=6 par cette distance; la difficultd pour les navires
de v:rLfier la ligne de d4marcation A une telle distance, enfin, la lourde respon-
sabilit6 de l'Etat ctier quant A l'organisation du contr~le effectif sur la surface
maritime d'une telle dimension.

Les experts ndvals n'admettent pas tous ces arguments d'ordre technique. la
question du manque'de visibilit6 ne se pose que pour la navigation c-tibre, A
laquelle seulement sent destin6s les signaux de la c8te. Pour la navigation dite
It astronomque", la technique est aujourd'hui tellement avancde que les navires,
=&e les pecheurs, sent en mesure de d6terminer, A chaque endroit, le point oh se
trouve le bateau. Pour voir les amers de la c8te ls rourront facilement se servir
du radar. En ce qui concerne le mouiilage, il est 'A remarquer que la -profondeur de
la mer ne d6dend pas de la distance de la cote; ii y a des endroits tout prbs de la
c8te oh la profondeur de la mer prdsente un obstacle au mouillage et vice versa.
D'ailleurs, on se demande pour 4uelle raison un navire voudrait jeter l'ancre A une
distance de douze milles dans un endroit oDi la profondeur atteint 7C0 brasses, a
mons que le navize ne soit en ddtresse et dans ce cas, Ll pourra toujours se
diriger vers le port le plus proche pour y mouiller en vertu du droit de passage
qua comprend, d'aprbs le paragraphe 3 de 1article 14 de la Convention sur la mer
territoriale i9/, le droit de stoppage, de mouillage, notannent en tat de relgche
force 6u de d6tresse.

Quant A la responsabilit6 de contr6le de l'Etat riverain, lea adversaires de
douze milles n'auront A se faire aucun souci lA-dessus. Si la rbgle de douze miles
dtait obligAtoire pour tous, certains Etats pourralent reculer, reais puisque les
Etats sont libres de fixer la largeur de leur mer territoriale dans les limites de
leurs possibilit6s de trois A douze milles, les Etats qui ne sent pas encore en
mesure d' tendre leur contr8le effectif sur la largeur de douze milies, pourroat le
faire plus tard dane la mesure oh les moyens financiers et techniques le leur
permettront A I'avenir. La formule de douze milles a l'avantage d'itre souple et de
s'adapter A toutes les situations.

Mon pays, par exemple, qui depuis l'annde 1934 avait divis6 ses douze milles en
six milles de mer territoriale et six milles de zone contigai4, a rdussi en 1959, pour
des raisons de sdcuritd, A 6tendre son contr8le et r6unir les doux parties en une
unit6, c'est-A-dire unemer territoriale de douze milles. Je dis pour des raisons
de sdcurit6 et non pas par esprit de lucre, car en ce quA concerne les ressources
biologiques de la mer, nous les possddions ddjA conme droits acquis avant lt dlar-
gissement de la mer territoriale. En effet, dans le golfe Persique, A part la

LOJ Ibid;, vol. II, annexes, document A/COfF.13/L.52.
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;eherie sddentaire qui nous revient en vertu de notre droit souverain sur le
plateau continental compreudnt la totalitd du lit du golfe, 6tant donn6 que la
profondeur dans cette mer ne d6passe nulle part 90 m, toutes les ressources bi-lo-
giques du golfe sont r6gies par un droit historique appartenant h tous les riverains,
droit consacrd expressment par l'article 7 de la Loi iranienne de 1959 sur notre
mer territoriale, dont la tradition a 6t6 distribu4e par le secrtariat de la
Conf6rence. Je cite textuellement cet article

"Les droits de ;eche et autres droits de l'Iran au-delh de sa mer
territoriale restent entiers."

Je prdsume que nos deux voisins, 1tArabie Saoudite et l'Irak, riverains 6ga-
lement du golfe Persique, en d1argissant, avant 1'Iran, leur mer territoriale &
douze milles, ont 6t6 animds du meme souci de sdcurit que je vient de signaler.
De meme, les Stats afro-asiatiques et latino-amdricains, notemment les nouveaux
Stats qui ont connu le colonialisme qui a appuyait essentiellement sur la force
navale. le souvenir tragique de l'apparition de navires de guerre dans la mer
c8tibre, menaqant tout mouvement de libdration dans ces pays, ne s'effacera pas s
facilement. Une distance de six milles ne pouvant 6loigner de la vue les navires
de guerre n'offrirait jas i ces pays une garantie inspirant un sentiment de
sdcurit6. Ce souci et ces inquidtudes pourrajent atre considdrds conme exag6rds
par les grandes puissances maritimes; il s'agit cependant d'un didment psychologique
trbs important qu'elles sont appeldes h mieux ccmprendre, si elles veulent vratment
dissoier les soupqons et le malaise qui divisent actuellement le monde.

Qu'est-ce que ce compromis que vous, reprdsentants des puissances maritimes,
offrez h vos partenaires d'Asie, d'Afrique et d3Am6rLque latine? Une zone de six
milles appelde zone de ptcbe ou "zone extdrieure" ott 'Etat riverain possdderait
des droits de peche soi-disant exclusifsJ Comment voulez-vous que l'Etat riverain
puisse faire respecter ses droits de p9ehe exclusifs du moment qu'il ne Jouit pas
de la souverainetd dans cette zone pour pouvoir 6dicter les lois et rbglements en
vue d'y organiser la sdcurit de sa peche et d'y interdire la Oche aux bateaux de
Oche dtrangers, de la meme faqon qu'lil a la facult6 de lgifdrer en ce quiL concerne
sa mer territorials en vertu du paragrapho 5 de 1'article 14 de la Convention sur
la mer territoriale? Vous savez qu'en principe les lois dtun Etat, notamment lea
lois pdnales, ne stappliquent que sur son territoire. Comment voulez-vous, d'autre
part, que ce droit exclusif de peche no soit pas considdnr corme illusofre et
chimrique du moment que les navires de guerre pour lesquels cette zone de ;Cche ne
reprdaente rien que la haute me, purement et simplement, cette prvalence de leur
imunit complete et de leur droit de police, peuvent se livrer tt des opgrations qui
contraindraient ltEtat riverain A laisser tomber sa pecherie? f1 s'agit des pays
dats "Cconomiquement sous-ddveloppds" o a il faudrait investir pour d6velopper la
9cherie. Or, les capitaux sant trbs rnticents. Comment investir dans une zone
qui manquerait de sdcurit6?

Je vous rappelle que pour le plateau continental la Quatrime Commission de la
Confdrence de 1958 n'avait propos6 que le droit exclusif 2/. Ctest par suite de

221 Ibid., vol. II, annexes, document A/COF.13/L.12, article 68.1.
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lintervention des repr6sentants de lInde et de l'Iran au cours de la 8me s~ance
pl~nibre du 22 avril 1958 que la Conf~rence a decidE de remplacer., dans la Convention
sur le plateau contLnental, les termes "droits exclusifs" par les termes "droits
souverains" 12Y.

Ainsi, une zone extdrieure sans drolts souverains et sans restrictions 2
lt1gard des navires de guerre ne vaut rien. Si les puissances maritimes veulent
bien nous comprendre en se rendant compte de ces rdalitds, notre conf~rence r~ussira.
La zone ext~rieure avec droits souverains de peche et exoluant la libert6 d'action
des navires de guerre Equivaudrait presque & la mer territoriale. Re jouons pas
sur les mots. Voyons, Messieurs les repr~sentants des puissances maritimes, vous
Stes absez forts, vous jouirez pleinement du droit de passage inoffensif. Vous
n'avez rien . araindre si vous accEdez purement et simplement au principe des douze
milles. Si vous hsitez, je crains fort que la Conf~rence ne soit vou6e & un 6chec.
Ma foi, une troisibme conf~rence vous coftera peut-9tre plus cher. Qui vivra verra.

L/ Iid., vol. i, 86me sdance plnibre, par. 4, 12 et 27.
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Sr. ELIZONDO (Costa Rica): Safor Presidente, seiores representantes
de naciones hermanas, Costa Rica es una pequeffa Repdblica en la cual el sistema
demecrdticeo ha arraigado con caracteres permanentes. Desde su ubicaci6n en.
medio del istmo centroamericano un pueblo amante de la paz y de la libertad,
como supremos domes del hombre, vive el decurso de su historia en constante
esfuerzo por el mejoramiento de sus instituciones y por el aumento de sus
relaciones, ya muy estrechas, con los pueblos de la tierra.

Graeas al principio bdsico de la Organizaci6n de las Naciones Unidas de
la igualdad soberana de todos sus Riembros, adoptado tambi6n por la Organizaci6n
de Estados Ameiricanos, los palses concurren a decidir la aplicaci6n del derecho
como ilnico medio de soluci6n civilizada de ias contenciones universales,
valiendo no por la potencia de sus fuerzas militeres; poltticas a econ6micas,
sino por su propia existencia como Estado con personalidad juridica internacional.
As!, los pases se equiparan y logran aportar su voz y su voto a los nobles
intentos de solucionar los problemas que agitan a la dpoeca.

Costa Rica coopera nuevamente con el deseo especficeo de esta Segunda
Conferencia sobre el Derecho del Mar de resolver el enigma de la extensi6n
del mar territorial y de la £ijaci6n de la zone pesquera, en la esperanza de que
estos parlamentos qua ban venido desarrolldndose con el aporte de tantas y
autorizadas opiniones acierten en el logro de unra f6rmula qua garantice aeep-
taci6n estable de los temas que originan esta discusdn.

Todas las delegaciones que ban aportado su ilustrado criterio en este debate
ban estado acordes en considerar que los puntos en discus16n, trascendentes
dentro del derecho del mar, ban sido objeto de vieja y larga controversia sin
haberse producido, ni en la prActica ni en la doctrina, la existencia de una
f6rmula uniforme. Esto justifica ia diversidad de opiniones y el ensayo por
los Estados de estatutos sobre estas materias, renovados o sustituidos posterioe-
mente por la adquisici6n de nuevas y mejores f6rmulas.

La delegaci6n costarricense considera la f6rmula de las seis millas de
extensi6n pars el mar territorial como conciliatoria entre las tesis que
pretenden aumentar el concepto arcaico, pero tradicional, de las tres millas,
sin menoscabar el principio de la libertad de la navegaci6n. Las reivindicaciones
extensas estarlan fuera de tods posibilidad ldgica por parte de mi pals, sabedor
de las consecuencias jurldicas y obligaciones y deberes que las mismas le
impondrlan por su propia responsabilidad en la aceptaciin de sus compromisos.

La tradicidn eminentemente pacifista de Costa Rica proscribi6 el ejdrcito
constitucionalmente como instituci6n permanente, raz6n por la cual no cuenta el
pals con la fuerza indispensable pars poder garantizar su acci6n sobre zones de
extensi6n excesiva, mxime si se recuerda que se trata de un pals con costas
tantp en el Ocano Pacffico como en el Atldntico. No es posible, por lo tanto,
adquirir los serios compromisos y los gravosos gastos que entrafiaria una
reivindicaci6n mayor.
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Aceptamos la f6rmula de las seis millas como anchura del mar territorial,
considerando que la misma, ademds de implicar una tesis conciliatoria de tendencias.
es la mds conveniente dentro de las circunstancias propias de nuestro pals.

Es tambidn de la aceptaci6n de esta delegaci6n el establecimiento de una
zona adyacente al mar territorial - zoua pesquera - en donde el Estado pueda
aprovechar los reoursos que pars el desarrollo de su economla y pars la nutrici6n
de su pueblo ofrece el mar.

Costa Rica carece actualmente de grandes empresas pesqueras y esa industria
estd en vl&s de desarrollo, siendo sin embargo la pesca, en las zonas cercanas a
suB costas, el medio de vida de muchos de sus ndcleos de poblaci6n all estable-
cidos. Con miras hacia el futuro, y creyendo que el aprovechamiento de la
riqaeza marina puede, en no lejana fecha, ser uno de los medios mds eficaces de
obtenci6n de ingresos y de desenvolvimiento de empresas eeon6micas y de aporte
a las necesidades alimenticias del pafs, esta delegaci6n apoya la declaraci6n
de una zona de pesca en la cual se ajerciten por el Estado ribereflo los diversos
derechos aye esa situaci6n implies y cuya extensi6n abarque otras seis millas.

Ha sido en extremo breve esta exposici6n por cuanto ha deseado la dele-
gaci6n costarriceose ocupar el menor tiempo posible a la Conferencia, ya que
la idea que priva entre numerosas representaciones es la de ilegar pronto a
la decisi6n final.

Reiteramos nuestro deseo y puestra fe en que el esfuerzo unido de las
distinguidas representaciones aquf reunidas alcance el 6xito de una soluci6n
aecertada.
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M. PGVETIEV (R6publique socialiste sovi6tique de Bi6lorussie) (traduit
du russe): Monsieur le Prdsident, prenant la parole pour la premiere fois, je
tiens & mlassocier aux fr6icitations que les orateurs pr6c6dents vous ant
adresses l'occasion de votre 6lection, & l'unanimit6, & la haute fonction de
Prdsident de la Comission, et & f6liciter en meme temps le reprdsentant de la
Norvbge, M. Stdrensen, de son 6iection & la vice-prdsidence et le reprisentant de
la Rpublique populaire roumaine, le professeur Glaser, de son 6iection au poste
de Rapporteur de la Cosmmission.

Les repr6sentants de nombreux pays ant d6j& pris part i la discussion des
questions inscrites 6 lordre du jour de notre Commission. Ala Deuxibme
Conf6rence, comme & la Premiere Conf6rence qui s'est tenue & Genbve en 1958,
les Etats ant exposd des positions diff6rentes et exprin6 des opinions divergentes
sur ces questions.

La d6gation de la Rpublique socialiste sovidtique de Bi6lorussie voudrait
elle aussi exposer son point de vue sur ces questions, ainsi que son attitude &
i'6gard des propositions dont la Commission est saisie.

Le Gouvernement de la Rdpublique socialiste sovidtique de Bi6lorussie, fidble
& sa politique de coexistence pacifique de tous les Etats et de coop6ration entre
tous les Etats, quel que soit leur r6gime social, est profonddment convaincu que
tout difftrend, si coplexe soit-il, peut ttre r6gid par voie de ngociation et
de concifriation, pourvu que chacun y mette de la bonne volont6 et essaie de tenir
le plus grand compte des int6r~ts respectifs des Etats. Ii est vrai cue cela
demande parfois du temps. A cet dgard, j'aimerais rappeler, comme la fait
aujourd'hui le repr~sentant de l R4publique arabe unie, que lorsque l'Assembl6e
g6nrale des Nations Unies a examind h sa treizibme session, en 1958, la question
de la convocation d'une deuxi'me conf6rence sur le droit de in mer, certaines
ddidgations, dont celle de la BSS de Bidicrussie, ant fait valoir qu'il ne fallait
pas convoquer hftivement cette deuxibme conf6rence dtent donn6 qu'il s'6tait
dcoul peu de temps depuis is premikre conf6rence, que lattitude des Etats
n'avait gu6re changd au sujet de la largeur de la mer territoriale et que la
convocation h~tive d'une deuxi~me conftrence risquerait m8me de compromettre le
rbglement favorable de ce probl~me. Toutefois, plusieurs d6lgations ont vivement
insist6 pour qu'une deuxime conf6rence soit convoqu~e le plus tat possible et
l'Assembl6e gdndrale de 1'CNU a pris une d6cision dans de sens.

Quo qu'il en soit, la d6idgation de la RSS de Bid1orussie souhaite sincb-
rement que la prdsente Confdrence trouve une solution acceptable pour tous les
Etats & la question de la largeur de la mer territorinle.

La Commission, on le sat, eat saisie de plusieurs propositions qui
pourraient se rdpartir en deux groupes selon leur contenu : celles qui prdvoient
pour la mer territorile une largeur allant jusqu'& douze miles marins et celles
qui restreignent cette largeur & six milles. Nous aimerions commencer par dire
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que.ques mots de la proposition de l'Union sovi6tique 13/ et de ceile-du
Mexf.que L/.

Ces propositions sont identiques quant au fond pour ce qui est de la partie
relative b la largeur de ia mer territoriale et, & notre avis, efles pourraient
conitituer une base ac~eptable d'accord international. Elies tiennent -compte
ave2 rdalisme de is pratique internationale actuelle, suivant laquelle ebaque
Etat riverain fixe lui-mme la largeur de ses eaux territoriales, jusqu'& un
maxtmum de'douze milles, en vue d'assurer sa sdcuritd, son inddpendance et sa
souverainet6, ainsi que .ses intdrgts 6conomiques. Cette formule est conforme 4
la pratique ihternationale et aux conclusions auxquelles la Co=amission du droit
international est parvenue apr~s une 6tude approfondie du problZme. Ces propo-
sitionE prdsenteht des avantages incontestables : elles tiennent le plus grand
coupte des intdrfts de tous les Etats riverains, elles respectent fidlement le
princire de l'dgalitU de aroits et de l'autod6termination des peuples, elles,
periaettent h tous les Etats 'iiverains de fixer eux-m~mes, jusqu'A l 'limite prdvue,
la" largeur de leur mer territoriale et de leur zone de pche, eu dgard b leurs
int~rets 6conomiques et aux exigences de leur s6curit.

Ces-propositiona sont pleinement conformes aux dispositions de la Charte et
aux dcisions de I'CfU qui proclament l'4galitd souveraine des pays, petits et
grands, reconnaissent A toiis les peuples le droit d'exploiter librement leurs
ri'hesses naturelles et prdvoient une assistance aux pays sous-d6veloppds en vue
de d6velopper leur 6conomie et d'16lever le niveau de vie de leur population.

Quant aux propositions des Etats-Unis d'Amdrique 15/ et du Canada L , qUi
tendent A fixer A six tilies is largeur de la mer territorialer, ia dd14gation
biglorussienne declare -frhnchement qu'elle les juge inacceptables. les ne
tiennent compte ni de la pratique internationale ni de l'6volution manifeste de
l "1.6gislation des Etats riverains en ce qui concerne les eaux territoriales.

On sait que, depuis la fin de la seconde guerre mondiale, 14 Etats ont fix6
b douze milles la largeur de leur mer territoriale. A i'heure actuelle les Etats
qvl ont adoptd cette limite sont au nombre de 16.

Les partisans de la limite de six milles pr~tendent faire une concession en
acceptant de porter de quatre A six milles la largeur de la mer territoriale,
St la finite de. quatre milles convient vraiment . ces pays, Us sont libres,
comma tout autre Etat, de s'en tenir h cette limite ou de la porter A leur gr6
JuE u'A douze milles.

15j Documents officials de la Deuxime Confdrence des Nations Unies sur le droit

de is mer. Annexes, document A/CONF.19/C./L.l.

21 Ibid.; document A/CONF.19/C.i/L2.-

1./ Ibid., document A/CO .i9/C.1/L.5.

161 Rbid., document A/CONF.19/C./L.i.
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Or les adversaires de la limite de douze milles se retranchent derri6re ;ne
concession imaginaire pour soutirer une concession vdritable A un grand nombre
d'Etats dont la mar territoriale a plus de six milles de large; ils demandet qua
ces Etats, au prdjudice d'int6rats essentials consacr6s par un long usage,
renoncent i une partie consid6rable de leurs eaux territoriales et acceptant
d'en ramener la largeur de douze A six milles.

Le principal but de ceux qut voudraient restreindre b six milles la largeur
de la mer territoriale eat de garantir A leurs forces navales le libre accbs,
l'accbs "14gitime" disent-ils, aux eaux dtrangbres, & proximit6 imnddiate de cates
auxquelles ils slintressent pour des raisons strat6giques ou politiques.

Les dvdnements des dernitres ann6es montrent de faqon convaincante que
certaines puissances ont ainsi exerc6 une pression r6elle sur d'autres pays dont
la politique ne leur plaisait pas.

Les adversaires de In limite de douze mifles, en d6fendant leur position,
dissimulent leurs motifs vdritables Voici par exemple ce qua M. Dean, le repr6-
sentant des Etats-Unis, a ddclar6 & la Comnission le 24 mars 1960

"La prdf6rence des Etats-Unis en ce qui concerne i'dtendue de In mar
territoriale va A une largeur maximum de trois milles, qui, A notre avis,
r6pond aux int6r~ts de tous lea pays, petits et grands."

N. Dean a qualifi6 de-comprcmis la dernif're proposition des Etats-Unis. Puur
expliquer son opposition & une limite de douze milles, il a notanment souligi6 qua
cette limite, si ella 6tait adoptde, nuirait aux int6r~ts de la"grande majoritd
des pays, generait la navigation, provoquerait de graves incidents dans les
d6troits internationaux et compliquerait le passage des' navires dans les secteurs
faisant partie des eaux territoriales, ainsi que le xouillage des navires en eau
profonde dans ces secteurs.

Ma d6l6gation fait siennas lea critiques qui ont td formul6es, notamment par
lea reprdsentants de la Pologne et de la RSS d'Ukraine, contre ces motifs ddnu6s
de tout fondement et invent~s de toutes pi&ees.

La ddclaration qua M. Dean a faite le 20 janvier 1960 - deux mois seulement
avant lt ouverture de la prdsente Confdrence - & la Comnission des relations
dtrang~res du Sdnat des Etata-Unis, et qua certains repr6sentants ont d6j1
mentionn6e, 4claire quelque peu lea v6ritables motifs de la proposition am6ricoine.
Voici ce qua M. Dean a carrment d6clar6 au sujet de la prdparation de la deuxi .e
Confrrence :

"Notre marine de guerre, je dis bien notre marine de guerre, prf4rernit
que la mar territoriale soit aussi 6troite qua possible afin de conserver au
uaximum sea possibilitds de d6ploiement, de passage et de manoeuvre en haute
mer, c'est-A-dire en dehors de la juridiction des pays." 17/

17/ Convention on the Law of the Sea. Hearing Before the Ccmmittee on Foreign
Relations Unite'd States Senate, Eighty-Sixth Congress. Second Session,
January 20. 1960 1-ashington, 1960, p. 109.
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Pourquoi done la marine de guerre amdricaine a-t-elle besoin de conserver
ses possibilitds de d6ploiement, de passage et de manoeuvre? IA aussi 14. Dean
a rdpondu sans 6quivoque

"Ce sont les grands dtroits internationaux, les 6tranglements des voles
maritimes qui nous relieant & nos loifntains amls et allids et nous donnent
accs aux mat6riaux stratgiques que nous ne poss6dons pas nous-memes, ce
sont ces d6troits qui menacent le plus d'emp~cher nos navires de guerre et
les forces a6riennes qui les soutiennent de gagner librement tout endroit
ott leur prdsence peut 8tre ndcessaire pour appuyer la politique dtrangbre
am6ricaine - je r6pbte - la politique dtrang~re em6ricaine." i_

C0est done sous un angle militaire et stratglque que M. Dean a envisag6 la
situation des dtroits internationaux, fl a calould qutune lumite de douze mines
aurait pour rdsultat de placer 116 des principaux dtroits internationaux sous la
souverainet6 des Etats riverains, alors qu'avec une linite de six milles il nen
serait ainsi que pour 52 d6troits. Bien plus, il a 6tebli qulavec une himite de
six milles 11 Etats seulement r.evendiqueraient probablement le droit de contraler
ou d'emppcher le passage des navires de guerre ou des avions militaires des
Etats-Unis. A son avis cette situation, tout en rdduisant la capaoit6 de ddfense,
reste sans doute dans des limites admissibles dupoint de vue op6ratlohnel.

Telles sont les principales raisons qui motivent le pr4tendu compromis
propos6 par les Etats-Unis. Ces consid6rations 6mises par M. Dean, et qui
ndtaient probablement pas destin6es h 9tre discutes h la prdsente Confdrence,
ddvoilent la position vdritable des Etats-Unis et expliquent ha tdnacit6 avec
laquelle la ddldgation des Etats-Unis refuse d'acepter une lumite de douze miles.

Bien qua 4. Dean ait invoqud ici des motifs tout & fait diffdrents & l'appui
de ha proposition des Etats-Unis, il ny a aucune raison de mettre en doute la
vdracit6 des motifs qu'il a exposgs devant la Commission du Sdnat amricain;_
14. Dean a d'ailleurs ajout6 que les forces navales des Etats-Unis stdtaient
4loign6es du ;erritoire national et se trouvaient & des dizaines de milliers de
kil.omtres de distance, dispersdes sur les mers at les oc6ans : ls Sixibme flotte
en M6diterrande, Is Septi~me au large des c8taes ohinoises et la Cinquibme dans
l'ocdan Indien. Tout cela montre que la marine de guerre amdricaine eat devenue
l'instrument d'une politique dtrangbre bien arretde des Etats-Unis.

Il nest gu~re ndcessaire de fournir d'autres preuves pour montrer que la
position des Etats-Unis au sujet de la mar territoriale nna rien & voir avec le
d4velcppement envisag6 du droit international ni avec les buts et principes de
la Charte des Nations Unies.

Ainsi qu'on la ddjh fait remarquer ici, la Dduxibme Conf6rence a 6t6
convo*'u6e pour r6soudre, sur le plan international, le problkme de ha largeur
des eeux territoriales et ha question connexe de ha zone de paehe.

Aprbs avoir attentivement dtudi6 les propositions soumises & l'examen de la
Conf6rence et entendui un grand nombre de d6lgations, ha di1dgation de la RSS de
Bidlorussie estime qua cette question pourrait Stre rsolue sur la base de la

.8 bid., p. no.
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proposition de.l'Union sovi4tique. Cette proposition, qui reconnatt aux Etats le
droit de fixer la largeur de leur mer territoriale Jusqu'& douze milles marins ou,
si la largeur de la mer territoriale eat moindre, d'adopter cette limits pour leur
zone de pch, est & notre avis le seul compromis possible et rdaliste. Elle est
conforme 6 la pratique des Etats et elle a un varact~re universel puisqutele
r6pond, notamment en mati~re de sdcurit6 et de pache, aux int6r~ts des pays grands
et petits, jeunes et vieux.

Cette proposition n'exige de la part d'aucun pays ni sacrifices substantiels
ni rdforme profonde de la 1gislation d6jiL adoptge sur la largeur de la mer
territorlale.

fI ne fait pas de doute que i adoption de la proposition sovi6tique repr6-
senterait un net progrbs vers la codification du droit international de la mer
et contribuerait ainsi A dvelopper encore la coop6ration pacifique entra tous
lea Etats, quel que soit leur rdgime social.

Nous estimons que la Conf6rence ne peut rdussir que si elle parvient & une
d~cision unanime sur la question de la largeur des eaux territoriales. Faute
d unanimitd, toute d6cision demeurerait lettre morte et ne pourrait pas 8tre
appliqude.

Comme on le sait, ce qui caract6risel1es rbgles du droit internaticnal
auxquelles sont soumis lea rapports entre Etats, c'est qu'ielles naissent d'un
accord entre Etats et qu'elles tirent leur force juridique dt un tel accord.

Malheureusement, nous avons l'impression qus les Etats qui participent h la
Conf6rence ont des points de vue contradictoires sur la largeur des eaxn: terri-
toriales. Ii semble qu'une ddcision acceptable pour tous les pays ne puisse pas
encore 8tre prise et que, conme certaines ddl6gations lavaient pr6dit it la
treizibne session de l'Assembl6e g6n6rale, la pr6sente Confdrence ait 6t6
convoqu6e trop t8t.

Cone dit le proverbe, "chaque chose er.son temps". I1 faudrait peut-4tre
s'en tenir fi et attendre le moment propic'e pour codifier le droit international
en ce qui concerns la larg&ur des eaux territoriales.
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Eighteenth Meeting

Wednesday, 6 April 1960, at 3.15 p.m.

M. NISCw (Belgique) -La d64l6gation belge tient h joindre ses fZlici-
tatinsa celles qui vous sont adress6es de toutes parts, Monsieur le Prdsident,
ainsi qu'aux autres membres du Bureau. Ella se f6licite elle-mme d'avoir parti-
cip6 aux d6cisions grace auxquelles la conduite de nos ddlibdrations se trouve
ainsi confi4e b des personnalit6s dminemment aptes & y pourvoir.

La rigle de la libert6 des mers est de celles qui, selon ce que professent
unanimement les Etats, sont & la base m-rne an droit international conteiorain.
La mar est res communis; ctest le patrimoifie comraun de tous los Etats plac6s &
cat Agard les uns vis-&-vis des sutres sur un pied de complete dgalit6. Tons ont
un droit dgal h l'usage de la mar et tous ant int6ret h ce qua cat usage ne soit
pas diminu6 par l'effet de prdtentions individuelles & l'usage exclusif de
quelques parties du bien commun.

La Cour internationale de Justice lVa proclam dens son Arr~t du
18 dcembre 1951 sur i'affaire des p@cheries. "La d4limitation des espaces
maritimes a toujours" - a-t-elle dit - "un aspect international; elle ne saurait
d6pendre de la seule volont6 de 1'Etat riverain telle qu'elle s'exprime dans son
droit interne. S'il est vrai" - a-t-elle pr6cis6 - "que l'acte de d6limitation
eat n6cessairement un acte unilatdral parce qua i'Etat riverain a soul qualit6
pour y proc~der, en revanche la validit6 de la d6limitation & l'gard des Etats.
tiers relve du droit international." V/ On ne saurait affirmer plus nettement
qua le pouvoir d'un Etat de ddterminer 1'4tendue de sa mer territoriale n'est pas
discr6tionnaire. f1 ne saurait ftre exertd d'une manibre opposable aux autres
membres de la communaut6 internationale qua du consentement exprZs ou tacite de
ceux-ci. A fortiori en est-il de minme des pr6tentions par lesquelles un Etat
vise & s'assurer en dehors des eaux territoriales des dtendues d'espaces ot il'
serait saul & jouir des richesses de la mar, plus particulibrement du droit
de peche.

La pr~sente Confdrence a 6td rdunie dens le dessein de tenter de mettre fin
-a Jiarbitraire qui rLgne en ia matibre. Son objet est de d6terminer los
conditions dens lesquelles, qu'il s'agisse des eaux territoriales ou des zones
de pache, doit s'exercer l'activitd de l'Etat pour rallier le consentemint des
autres membres de la communaut internationale, ctest-h-dire pour s'exercer
conformment au droit international.

C'est surtout la question de la peche qui intiresse la Belgique. Ella se
trouve, h cet 6gard, dens une situation tr s particulibre, poor ne pas dire dens
une situation qui lui est propre. La longueur de sa c8te est de 67 kilomtres
seulement et les eaux avoisinant cette cate sont pauvres en poisson. Par la force
des circonstances, les p8cheurs belges sont ainsi conduits A opdrer dens les eaux
situ6es en marge des pays riverains de la mar du Nord. fls y opbrent depus des
temps imnmmoriaux et cels, pour employer le langage de la Cour, avec la tolrance
g4ndrale de la communaut internationale.

4 c..J., Recueil 1951 p. 152.
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L'industrie de la pache occupe en Belgique une partie de la population. "Ze

Gouvernement belge ne saurait se rallier & des propositions qui tendraient 4

porter & douze milles la zone e;-clusive de pighe, 4u'il s'agisse dteaux terri-
toriales ou de zones dites contiguds. En effet, accepter de telles solutions ians
que celles-ci soient assorties de limitations propres & sauvegarder l'essentiel
des facult~s dont jouissent les picheurs belges 6quivaudrait pour la Belgique k

souscrire i la destruction, sur une grande 6chelle, d'une industrie plusieurs Lois
sdculaire; Ccme on le comprendra, ii est impossible & 13 ddl6gation beige de se
pr~ter & une solution si d6sastreuse pour des populations dont, depuis
d'innombrables g6ndrations, la mer a conditionn 'existence.

il-d6lgation devrait done voter contre toute proposition devant finalemcnt
entratner pareille cons6quence. Elle n'a pas perdu l'espoir qua la ConfdrencEl
puisse trouver des tenpraments qui tiennent compte de cette position tr s spvciale.

Ce caract~re trbs sp6cial rr6rite d'ftre particulirement soulign6. Le pus
grand nombre des p~cheurs beiges sont de petits pcheurs c~tiers inddpendants quo
la configuration g6ographique de la mer et leur faible rayon d'action contrai~nent
a fr6quenter lea caux situ6es au large des autres pays.

Ce ntest done pas seulement pour la grande p~che quo la question present. un
intdrat considdrable. Ctest, en particulier, pour les petits pacheurs qua nois
souhaitons la zone de pache exclusive la plus restreinte possible.

M. DIALLO (Guin~e) : La d6l6gation de la R6publique de Guin6e s'associe
pleinement aux paroles de condol6ance qui ont 6t6 prononc6es h cette mame tribune.
Elle prie leas minents reprdsentants du Cambcdge et de la Malaisie de bien vouloir
transmettre & leurs gouvernements et & leurs peuples lea condoldances 6mues du
Gouvernement de la R6pubiique de Guin6e.

Quoique ious soyons a une 6tape ddj& fort avance6e de ca dbat g6n6ral, vous-
nus permettrez de vous pr6senter, h vous, Monsieur le Pr6sident, et aux 6minents
membres de votre bureau, pos f6licitatons les plus vives et les plus sinchres b
l'occasion de votre brillante lection au poste que vous occupez en ce moment.

La Guin6e n'avait pas particip6 & la premibre Confdrence des Nations Unies
sur le droit de la msr. En effet, I !'dpoque oil celle-ci avait eu lieu, la Guin6e
dtait encore sous le joug de ce r6gime institu6 par des hommes et qui east pourtant
si peu humain e le r6gime colonial, qui s6vit encore dans une grande partie du
continent africain, d'o il faudra cependant lextirper entibrement.

C'est pour nous donc, aujourd'hui, une grande joie et un grand honneur quo
de vous apporter, de cette tribune, le point de vue de la jeune Rdpublique de
Guinde sur ce problme de la largeur de l mar territoriale et de ia zone contigul,
problkme si difficile, si d6licat et pourtant si important I rdsoudre.

Si notre Conf6rence venait h se solder par unf 6chea, ce qua, tr~s since-
recent, nous ne souhaitons pas, nous aurions perdu, pour de nombreuses et longues
ann6es encore, lunique occasion de terminer, de fagon brillante, ia codifitcation



-328-

du droit international maritime -et de mettre un point final h ltanarchie qui
r~gne dans ce chapitre du droit international public.

Au-moment ott nous avons acc6dd A notre inddpendance nationale, notre gouver-
nement voulait procdder, de faqon unilat6rale, comme c'est la pratique dans ce
dcmaine, A la ddlimitation de notre mer territoriale. Mas, sachant qu'une
confdrence internationale 6tait convoqude pour tenter de r6soudre ce problbme
(rdsolution 1307 (XIII) adoptde par l'Assemblde g6rrale le 10 ddcembre 1958)
et par courtoisie pour l'Organisation des Nations Unies, nous avons sursis
cette volontd jusqu'A la rdunion de ladite conf6rence.

Notre gouvernament, tenant compte des int~rets de la comnunautd internationale
dont il est rdsolument respectueux et auxquels il ne voudrait et ne saurait en
aucun cas porter atteinte; tenant compte aussi des intdr~ts des populations dont
il a la mission de diriger leas destin6es, se prononce en faveur d'une largeur
totale de douze milles, mer territoriale et zone contigud comprises. II entend
que la dlimitation de celle-ci et de celle-lb, & l'int6rieur de ces douze milles,
reste a la discrdtion des Etats int6resses.

Douze milleas, comme maximum, c'est une limite raisonnable elle ne porte
point atteinte & la ltbert6 de la haute mer et elle sauvegarde lea int6rats des
Etats riverains.

Cette position est on ne peut plus r6aliste. Rdaliste en ce sans quelle
eat le reflet meme de la pratique internationale dont itanalyse, maintes fois
faite h cette tribune, montre que, dana ce domaine, chaque Etat agit salon son
propre point dae ue, L sa guise, et adopte la largeur qui lui parait le mieux

-correspondre A ses intdrets.

Ce point de vue, par sa souplesse mgme, permett6 chaque Etat de rester seul
juge de ses int6r~ts, dans ie cadre ainsi tracd, et de ne pas se voir imposer
une r~gle qulil n'appliquerait pas, bien plus, qu'il violerait ddlibdrdment sOil
estimait qutil tait portd atteinte h sos intdr8ts les plus vitaux.

Ca a dit, A cette mme tribune, que laisser aux Etats la facult6 de choisir
entre la largeur de trois milles et celie de douze milles, ct est lur offrir un
choix anarchique entre un minimum et un maximum, qui plus est, donner A ce choix
anarchique une base juridique, ce qui, par consquent, serait tr's grave.

Certes, dana une certaine mesure, cela est-il exact : nous connaissons tous
l'dtat d'anarchie qui rhgne en mati~re de droit international public, plus parti-
culit-rement en ce qui concerne la largeur de la mer territoriale. Cette anarchie,
nous la ddplorons sincorement.

Mais il faut bien remarquer que si le point de vue que nous soutenons 6tait
adopt6, cette anarchie-l& se trouverait enserrde dana un cadre bien dfini et,
partant, se trouverait considdrablement rdduite. Et d t ailleurs, faut-il, pour
combattre cette anarchie, proposer un remade qui ny changerait rien, qui ne
pourrait mener qu& l'dchec meme de tous nos efforts? Car, de l)impression
gd6nrale qui se d6gage de ces quelques journ6es de d6lib4rations, nous avons
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acquis la conviction qu'une rZgle uniforme, rigide, aurait peu de chance de
triompher ici. Parfois la souplesse est une condition essentielle d'existence
de la r~gle de droit, surtout de droit international.

De cette m'ne-inpression g6r4rale nous avons 6galemelit acquis la conviction
que si notre Confdrence doit connaitre le succbs, ce ne pourra etre que sur la
base d'un compromis. Et justement quel meilleur compromis que le point de vue
que nous soutenons ectuellement, qui permet de sauvegarder, nous l'avons d6jb dit,
en meme temps la Iibert6 de la haute mer et les intrets des Etats riverains, qut
sont les deux p8les d'attraction qu'il ne faut pas perdre de vue? Tout le monde,
dans ce compromis, trouve son compte : aussi bien les partisans des formules des
trois et six milles que ceux des formules des neuf et douze milles.

Nous ne voulons point abuser de votre temps. lsais nous estimons de notre
devoir, avant d'en terminer, de vous donner notre point de vue sur lea prdtendus
"droits historiques" dont il a t6 souvent question ici.

Ces pr6tendus "droits historiques" ne sont en r6alit6 pour nous que la
manifestation du droit du plus fort (autant qu'on puisse parler de droit dans
ce as), ne sont que les s6quelles de ce r6gime colonial inhumain dent nous
parlions au debut de notre intervention et que, pour notre part, nous sammes
prets h combattre sous quelque forme qu'il se manifeste. Consacrer ces suadits
droits dans le cadre d'un accord que nous esp6rons trbs prochain, ce serait
comnettre une grave injustice 6 l'encontre des jeunes Stats gui luttent non
seuiement pour leur ind6pendance politique mais aussi pour leur inddpendance
6conomique.

VoilA le point de vue de la jeune R6publique de Guin6e sur le problme qui
figure & l'ordre du jour de nos dlibdrations.
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Ato Goyton PETROS (Etiopfa): Selor Presidente: ya quo es la Primera
vez que tengo la oportunidad de hacerlo p6blicamente, s6ame permitido extenderle
las m6s sinceras felicitaciones de mi delegaci6n por su bien merecida elecci6n
a la presidencia de esta Comisi6n, felicitaciones qua hago extensivas a los sefores
profesores S~rensen y Glaser, Vicepresidente y Relator, respeotivamente.

Etiopia no particip6 en la Conferencia de 1958 sobre el Derecho del Mar,,
aparte de una breve nota enviada al Secretario General de las Naciones Unidas-!

fechada el 13 de marzo de i958, en la qua se inomiam las observaciones de Etiopla
sobi6-el proyeeto de convenci6n propuesto por la Comisi6n de Derecho Internacional.
Tanto como deploramos entonces nuestra'ausencia, nos 'complace ahora encontrarnos
aquf y participar en esta hist6rica y trascendental Conferencia.

- La Conferencia se ha convocado esta vez con el exclusivo prop6sito de deter-
minar la anchura del mar territorial y los 4Imites de la zona de pesca, tarea 4sta
restringidapero diffcil, quo mi delegaci6n sinceramente espera ver coronada par
el 6xito, permiti6ndonos fijar dichos lfmites merged a la buena voluntad de todos
los participantes. ..-

Shame dado sefalbr, desde luego, quo nuestra labor se ha complicado al tener
quo considerar primero la Convenci6n sobre el Mar Territorial y su Zone Contigua 3/
y la de Alta Mar 4/, dejando para ms tarde lo relativo a la amplitud del mar
territorial. 1l dolegaci6n no s6lo estima quo la aprobai6n de to primero resul-
tarfa una decisi6n incomplete sin to fitimo, sino qua comparte el criterio del
distlnguido representante de Filipinas 5/ al considerar qua dicha decisi6n es
jurfdicamonte absurda; constituye ademn5, a mi modo de ver, una tergiversaci6n de
los hechos.

Tenemos qua vivir de todas formas con todos nuestras errores par ser irreme-
diables y debemos tratar, at mismo tiempo, de aminorar sus funestas consecuenclas.

Pasar6 directamente a examinar las diversas propuestas quo se ban formulado,
porque creo qua conviene ahorrar tiempo cuando las deliberaciones de esta asamblea
se hallan on una fase tan avanzada.

Es erdad quo ml delegaci& tiene ideas preconcebidas sobre la anchura del
mar territorial y los lfnites de la zone de pesca, pero he de decir quo las opi-
niones expresadas en esta Asamblea, o en las reuniones oficiosas de los diversos
grupos fuera de ella, no ahn cafdo en al vaefo sine que, par el contrario, mi
delegaci6n ha escuchado atentamente todos ls discursos y estudiado minuciosamente
las diversas propuestas.

2/ Documentos Oficiales de la Conferencia de las Naclones Unidas sobre el

ferecho del YMr; vol. 1, documento A/CONF.I1/5 y Add.l a 4, sec. 20.

3/ Ibid., vol. T1l anexos, do-umento A/COflF.15/L.52.

I4/ id., dacumenta A/COUl/.53.

5/ Docunentos Oficlales de la Segunda Conferendia de las Maciones UnLdas sobre
el Derecho del mar, 5a. sesin.
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Teniendo muy en cuenta los intereses legftimos de Etiopla, as! OoMo los
supremos intereses de la gran familla de naciones, mi delegaci6n ha llegado a
una declsi6n definiti-a. Al explicar la propuesta que ml delegaci6n favorece,
tratarg de analizar tambign los principios fundamentales qua nos han servido de
gufa para preferirta a las demas.

En su nota-al Secretarlo General de las Naciones Unidas, ml Gobierno declar6

que:

... el Gobierno de Etlopfa reconoce los legtimos intereses que hana nevado

a algunos Estados, al determinar su mar territorial, a adotar un lnite de
doce millas y a otros a fijarlo en tres miflas ... El Goblerno de Etiopfa
cree que es muy diffcil ponerse de acuerdo sobre una determinaci6n ntca
de la anchurA-dael mar territorial." 6/

En aquella nota mi Gobierno puso de maifiesto que ura definlc.6in dnica de la
anchura del mar telrltorla± no podia satisfacer las necesidades de tdos los Estadosl
neceesldades que ydian estar en pugna. Las diferencias en las condiciones y fao-
tores que influyen sobre cada pals impiden que coincidan los intereses de todos
los Estados en cuanto a la anchura del mar territorial y los lftntes de $. zona
de pesca.

Cada Estado, o grupo d e Estados tiene que garantlzar sus propios intereses,
politicos y econ6micos, ,asf coma su seguridad nacional. Es preciso comprendery
ademgs, qua tales interesis seguridad no son constantes slno que se hallan siempre
en transici6n y camblo. -

4!i analizar las propuestas nos guiarg, pues, esta fundamental realidad, sobre
t Mo en lo que se refiere a las propuestas del Canadt 7/ y de los Estados Unidos
d3 Am6rica 8/. Ambas son anlogas, excepto que la de los Estados Unidos suscita
el problema de los derechos hist6ricos de pesca an ld zona de pesquerfas de otro
Estado. Ambas propuestas implican el derecho de todo Estado a fijar una anchura
mgxlma de seis millas de mar territorial.

Se ha dleho qua esta f6rmula se aplicarfa siempre a todos los Estados y en
toadas las condiclones. Creemos que esto se ocpoe a to estableido por la costumbre
general y, per to tanto, as contrario a la rEalidad. Esta f6rmta no tiene la
conveniente flexibilidad y no deja margen para que cada Estade determite la anchura
de su mar territorial de acuerdo con sus intereses legtlmo, intereses legitimos
que la presente Conferencia ha de reconocer. Las dos propuestas s61o reconocen los
intereses de los Estados que ban establecido la anchura de su mar territorial basta
un tmite mxdaro de seis millas, pero ignora totalmente los de los Estados que la
han fijado entre seis y doce millas.

6/ ocumentos Oficiales de tsConferenola de las Naclones Unidas Eabre el Dereeho
del Mar, vol. I, documento A/COIF.t115 y Add.1 a 4, see. 20.

7/ locufentos Oficiales de la Segunda Conferencia de las Naciones Uidas sobre el
Derecho del Mar, anexos, documento A/COInF.19/C.i/L.4.

8/ id., documento A/CoiF.19/.l/L.3.
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Un ejeuplo muy ilustrativo to tenezos en el caso de Mdxico cuyo representahte,
en su intervenci6n del 31 de marzo fltimo 9/, nos proporcion6 in cuadro sin6ptico
de 13 tratados bilaterales firmados por stapals, unos hace m~s de un siglo, y en
los cuales se le reconoce a Mixico una anchura de mar territorial de nueve millas
marinab, y a veces, de veinte kil6metros. Es interesante, adems, notar que la
mayorfa de los tratados concertados por M6xico to fueron con Estados que en la
actualidad son partidarios de las sets millas.

Los defensores del tfmite de sets millas nos dicen que su f6rmula represents,
una soluci6n de avenencia. No hay duda de que el 6xito de la Conferencia depende
de la mutua. transigencia, pero a mi juicio, sefor Presidente, toda avenencia que
no tiene en cuenta los intereses legftimos de todos los Estados, nies una avenencia
nies justa ni es equitativa.

Hemos de encontrar una soluci6n que reconcilie los intereses de todos los
Estados y, a nuestro parecer, las f6rmulas propuestas por Canadi y los Estados
Unidos de Am~rica no concilian suficientemente los intereses de todos los Estados.

La propuesta de las ocho Potencies que se present6 a esta Conferencia en sy
reuni6n de 1958 10/, se ha vuelto a suscitar en las propuestas de la Uni6n
Sovi6tica i/ y dr-Mixlco 12/. La propuesta de MCxico es anaoga a la de la
Uni6n Sovietica excepto qu-la zone de pesca varfa seg6n la anchura que se elija
del mar territorial.

Ambas propuestas implican el derecho de todo Estado a fijar la anchura de su
mar territorial haste un llmite de doce millas marinas. De acuerdo con to que ya
he dicho de antemano, mi delegaci6n considera que conceder a todo Estado el derecho
de fijar la anchura de sus aguas territorialas hast. un tfmite mgximo de 12 millas
equivale a afirmar un principio general establecido por la costumbre.. Esas pro-
puestas tienen suficiente flexibilidad y permitirgn que cada Estado determine la
amplitud de eu mar territorial de acuerdo con sus intereses legitimos.

Etiop-la ha estableci'do en 1953, mediante la oportuna legislaci6n, que la
anchura de sus aguas territoriales es de 12 millas marinas. Esta anchura no se
determina porque estuviese de mcd a por el mero deseo de inluir una inmensidad
de alta mar a la jurisdicci6n soberana de mu Gobierno, sin mgs ni i 6s, sino porque
los intereses econ6micos y la seguridad de mi pals exigen tal anchura, o dicho
brevemente, si se prefiere,_porque representa las condiciones 6ptimas para las
necesidades de Etiopla.

9/ Ibid., lOa. sesi6n.

O/- Documento- Oficiales de la Confereni. de las Naciones Unidas sobre e Derecho
del Mar, vol. I1, anexos, documento A/COIF.15/L.Y&.

ti/ Documentos Oficiales de la Segunda Conferencia de las Naciones Unidas sobre
el Derecho del Mar, anexos7 documento A/CONF.19/./L.I.

12/ mid., documanto.-A/COi F.t/C.l/L.2.
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Ray otros Estados que ban fijado una anchura de seis millas a su mar terri-
torial y sl sus intereses futuros les hiciesen aumentar tal anchura no creo que
daeberfan encontrar dificultades.

Mi delegaci6n considera que esa f6rmula es acertada porque no rue esa la
costumbre gendral ni viola ning5n principio de derecho internacional. Se he. dicho
a este respecto que la Comisi6n de Derecho Internacional jams ha dictaminado que
tal derecho fuese una autorizaci6n pare establecer el ilfite de 12 millas. Para
rebatirlo me basta con afirmar aquf que la Comisi6n tampoco ha manifestado que el
lfnite de 12 millas infrinja el derecho internacional. En esta Conferencia se puede
aprobar todo to que no sea ilicito y constituir un principi juridico.

Ciertos Estados han expresado la preocupaci6n de que el derecho a una anchura
de 12 millas hara que las rutas marltimas que se hallan entre las costas de
dos a m5s Estados quedasen dentro dae sus aguas territoriales y, par to tanto,
cerradas a la libre navegaci6n, pero no tienen en cuenta que io mismo ocurrirfa
en el casa de las seis millas, es decir, que estrechos cow el de Gibraltar, entre
otros, no dejaran libre un canal de alta mar ni ai n bajo el rigimen de las seis
millas.

Este problema no se resuelve con la aprobacin del timite de seisimillas sina
instituyendao canales de alta mar a travs de los estrechos de importancia inter-
nacional que queden dentro de las aguas territoriales de dos a migs Estados ribereos.

Aunque mi delegaciin tiene el convencimiento de que el pgrrafo 4 del artfculo 16
de la Convenci6n sabre el Mar Territorial y la Zona Contigua ofrece amplia protec-
clin pard el paso inocente a travs de tales estrechos, -k no puede ser objeto de
abusa par parta de las Estados costeros, animadas por el deseo de disipar las
precupaciones que el lfmite de 12 millas diera-a ciertos Estados, mi delegaci6n
acogeila favorablemente cualquier propuesta que expresase la idea siguiente: dos
a mis Estados cuyas costas se hallan una frente a otra, no podrin incluir en su
mar territorial los estrechos internacionales que antes de firmarse la presente
Convenciin se hubiesen utilizado libremente coma rutas marltimas de alta mar. En
todos los casas de esta £ndole, los Estados interesados fijargn los iumites de su
mar territorial de manera que los canales de alta mar tengan suficiente anchura
para permitir la libre navegaci6n.

Respecto a la zona de pesca mi delegaeci6n favorece igualmente el lunite de
12 millas. Pare muchos paises sus aguas costeras constituyen su principal medio
de vida, en el cual ganan su cotidiana existencia gran parte de sus habitantes y para
los que todavfa no to ban explotado representan un media de progreso y de prospe-
ridad futura.

El Estado riberefo tiene, indudablemente, mis derechos legitios sobre tas
aguas adyacentes a su territorio, que cualquier otro Estado. La propuesta de los
Estados Unidos suscribe el concepto de los derechos hist6ricos de pesce. en las
seis millas exteriores de las aguas territoriales de un Estado costero.
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Si se aceptase esta f6rmula se crearfan mis problemas de los que se pretende
resolver. Su aprobaci6n aumentarfa la teisi6n internacional, suscitarfa insupe-
rabies problemae administrativos y reconoceria un privilegio perpetuo a ciertos
Estados minoritarics.

Mi delegaci6n no ignora las dificultades que Ia propuesta canadiense sobre
las zonas de pesea crearfa para millares de personas e industrias que dependen de la
pesca de altura, pero me cabe la convicei6n de que la mejor forma de resolver
estos problemas consiste en concertar acuerdos bilaterales oTmutilaterales entre
los Estados. L.demis, mi delegaci6n aeogerfa favorablemente toda soluci6n desti-
nada a aminorar tales dificultades.

Pero permftaseme declarar, de manera inequfvoea, que mi delegaci6n es parti- -
daria de una zona de pesa de 12 millas, en la "ual no tendria derecho a pescar
ningfn otro Estado que no fuese el costero.

Coc todos los que han heho uso de la palabra en esta sala, creo yo que mi
delegaci6n deplorarfa inmensamente que en esta Conferneia no se Ilegase a un
acuerdo sobre la. anohura del mar territorial y los l1mites de pesca.

Sgame dado terminar expresando la. firme esperanza de mi delegaci6n en el
6xito de esta Conterencia, ya que con una buena voluntad y ccmprensi6n mutua preva-
leoerg el deseo de avenencia indispensable para veneer todas las difieultades y
resolver, de una vez pars. siempre, el intrinoado problema con que nos enfrentamos.
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Sr. PONCE Y CARFO (Ecuador): Sezor Presidente: Siendo sta la primera
oportunidad en que la delegacidn del Ecuador ocupa esta tribuna, le es nuy honroso
expresar su. ntima comlacencia en dirigir la palabra a la Comisidn bajo la
presidehcia de usted, destacado colega de delegacidn e ilustre miembro del Servicio
Exterior de la RepuOlica, designado con sobra de acierto rara que dirija esta
Comisidn.

la delegacidn del Ecuador se honra al mismo tiempo en congratularse vivamente
por las acertadas elecciones para Vicepiesidente y Relator de la Comisidn en las
personas del distinguido representante de Dinamarca y Profesor de Is Universidad
de Aarhus, doctor Wbrensen, y del distinguido representante de Fumania, Profesor
unlversitario doctor Glaser.

Aprovecha, adems, la delegaci6n del Ecuador la oportunidad pars transmitir
su cordial agradecimiento a las distinguidas delegaciones que se ban dignado
manifestarle su felicitaci6n yor la designacidn de su compatriota, Embajador
doctor JosS Antonio Correa, Vara Fresidente de la Comisidn.

En la primera Conferencia de las Naciones Unidas sobre el Derecho del lar
la delegacidn del Ecuador dejd clara y firmemente establecida su posici6n respecto
a los asuntos que son materia de la presente Conferencia, segdn aparece principal-
mente de sus pronunciamientos al respecto en el seno de la Primera y de la
Tercera Comisiones 13/. Ia posicidn del Ecuador, as! establecida, no ha variado
y se mantiene igual, por lo que no le es necesarto a su delegacidn exponerla en
esta ocasidn in extenso, bastdndole, en el debate general que se realiza, recordar
sus aspectos eseneiales.

La Comisidn de erecho Internacional al concluir sus importantflimos trabajos
sobre el derecho del mar no encontr6 norma particular de ley que codificar en lo
tocante a la extensidn del mar territorial, y asf tuvo quo declararlo, al reconoce
que la prtctica internacional no era uniforme al respecto, razn por la que vidse
precisada a recomendar que tal norma fuera establecida por una conferenci. de
naciones 11/.

Siendo Jsta la realidad juridica sobre el punto, y frente a la diversided
inmensa de opiniones y prdcticas, nacida de hechos repetidos y constantes de ya
muy larga duracidn, el Ecuador ha sostenido y sostiene que, en ausencia de acuerdo
internacional, cada Estado tiene competencia para fijar su mar territorial hasta
l1mites razonables, atendiendo a factores geogrdficos, geoldgicos y biol6eicos,
as! coco a las necesidades econdmicas de su poblacidn y a su seguridad y cefensa,

W/ ocumentos Oficiales de la Conferencia de las Eaciones Unidas sobre cl
Derecho del Ear, vol. III, la. sesidn y vol. V, 9a. sesi6n.

14/ Documetos Oficiales de la samblea General, unddcima perdodo de seslooes,
Suplemento Io. 9, pdrr. 33, artfculo 3.
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y ha dictado al efecto su propia ley, segiln se ha hecho constar en el cuadro
sindptico 15/ preparado para 6sta y la anterior Conferencia por la Secretarfa
General de las Naciones Unidas, ley a que debe conformar su accidn. Confta en que
la Conferencia hallarg un acuerdo adecuado.

La evidente y tangible realidad de la diversidad de opiniones y prdcticas en
punto a la fijacidn y anchura del mar territorial, demuestra la creciente tendencia
contempordnea de los Estados, de los organismos internacionales competentes y de los
eruditos que los orientan a asegurar al Estado, ya por medio de un mar territorial
mds extenso, ya a travds de zonas marftimas adyacentes, asr sean dstas zonas
contiguas, zonas de resquerfas, regiones de conservacidn o plataformas submarinas,
un mayor y mds adecuado control de espacios del mar, vecinos a sus costas, con
cuyas riquezas pueda debidamente beneficiarse.

En consonancia con ello, el Ecuador ha proclamado su derecho preeminente a
aprovechar con preferencia a los otros Estados, los recursos del mar prdximo a sus
costas, y su derecho especial, inherente a su, posicidn geogrdfica, a protegerlos
y conservarlos. Este su derecho preeminente, y esta facultad especial, se traducen
en una zona de pesquerfa, adyacente a su mar. territorial, convenientemente ancha para
la realizacidn de sus finalidades esenciales y la adecuada proteccidn de los
intereses nacionales.

Cabe en este punto hacer mencidn de los acuerdos tripartitos celebrados en
1952 por el Ecuador con los otros pafses del Pacffico sur, a saber, Chile y .Perd,
acuerdos que dieron lugar a la formacidn de la Conferencia sobre Explotacidn y
Conservaoidn de las Riquezas lMarftimas del Pacffico Sur y de su Comisidn
Permanente 16/.

Ya en la Conferencia de la Haya, de 1930, propugnaba su Comisidn Preparatoria
el reconocimiento de una. zona mds amplia de mar territorial en beneficio de
ciertos Estados especialmente designados, y la aceptacidn de una zona contigua
que se le aplicara no solamente para el control de las aguas territoriales y la
observancia de las leyes de policfa aduanera y sanitaria, slno tambidn para los
efectos de los derechos de pesca i-/.

15/ Documentos' Oficiales de la Segunda Conferencia de las Naciones Unidas sobre el
Derecho del Yar, anexos, documento A/CONF.19/4.

16/ Vase Laws and Regulations on the Regime of the Territorial Sea, Pablicacidn
de las Naciones Unidas, No. de venta: 1957.V.2, pdgs. 723 y siguientes.

17/ League of Nations, Conference for the Codification of International Law,
Bases of disculssion. Vol. II, p4. -3..
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Preocupado ;or igual problema, y tratando de zanjar en parte la cuesti6n
relativa a los derechos pesqueros que algunos Estados reclamaban en una zona
contigua, y atenuar el mismo tiempo la tendencia de extender el mar territorial
para fines pesqueros, el Relator Especial de la Comisidn de Derecho Internacional
preconizd en su .segundo informe 1/ la proteccin de los recursos de la alta mar
y opind que el Estado riberefo tenra derecho, en principlo, a dictar reglas de
proteccidn de las riquezas del mar adyacente, para cuya eficacia era menester
aplicarlas en una zona de mar mss extensa que la de las aguas territoriales.
Propuso al efecto que se declarara que todo Estado ribereflo tiene el derecho de
establecer, en una zona de 200 millas marinas contiguas a sus aguas territoriales,
las prohibiciones requeridas para la proteccidn de las riquezas del mar.

Recibido este informe del Relator Especial, la Comisidn de Derecho Internacional
estudid en 1951 una proposici6n confore a la cual, mientras no'se creara un
organismo que resolviera las dificultades entre Estados con motivo de las medidas
de proteccidn, el Estado ribereRo tuviere poder pars dictarlas dentro de urm zona
de 200 millas marftlimas, proposici6n dsta respecto a cuya oportunidad li votacign
se dividid por igval, habiendo la Ccmisic5n decidido mencionarla en su informe
aunque sin hacerla suya 19/.

-fds tarde, en 1953, la Comisidn de Derecho Internacional adoptd el
artfculo 2L/ segdn el cual, en toda zona situada a menos de 100 millas de mar
territorial, el Estado o los Estados ribereflos tendrfan derecho a participar en
condiciones de igualdad en tcdo sistema de reglamentacidn de l.a pesca, aunque sus
nacionales no se dedicaran a ella en dicha zona. rate precepto representaba para
la Comisidn un elemento del desarrollo progresivo del derecho internacional y de
su codificacidn toda vez que, como lo expresS, las normas vigentes no protegfan
adecuadamrente al Estado ribereo contra la explotacidn abusiva y destructora de
lostrecursos de la pesca por nacionales de otros patses.

18/ Yearbook of the International law Commision, 1951, vol. II, Pablicacidn de
las Nlaciones Unidas, io. de venta: 1957.V.6, vol. II, pg. 75.

19/ rocumentos Oficiales de la Asamblea General, sexto 1Perfodo de sesiones
Suplemento ro. 9, anexo, parte II, artfculo 2, Plrr. 5.

b Tlhd., octavo perfodo de sesiones, Suplemento No. 9, pdrr. 94, artfculo 2.
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En la cdlebre Conferencia de Foma, de 1955, al fi:arse et concepto de Ia
conservaciin, y no sin veneer la tenaz resistencia de algunas de las grandes
Potencias pesqueras y tambidn de iiuchas nacionales pequefas qua hay forman ya
decidido frente conlos Estados costeros, se reconocid igualmente el interis
especial que en. todos los prograrcas a ellas relativos tenra el Estado riberefio /.
Correspondidle precisamente a la delegacidn del Ecuador la noble y honrosa tarea
de librar, en unihn de la ilustrada delegacidn de la India, la batalla final qua
permitiera dejar constancta en las conclusiones de la Conferencia que .sta hatbase
dividido ror igual respecto al derecho preferente del Estado ribereo en la
proteccidn de los recursos vivas del mar, hecho patente, producido en la
Conferencia, pero a cuya sola enunciacidn oonfanse ciertas Potencias pesquerasj
qua pugnaban porque el informe final de la Conferencia recogiera itnicamente sus
propios puntos de vista.

1 Ms tarde, en la primera Corferencia de las Naciones Unidas sobri e
Derecho del lYar, qua ayer no mis nos reuniera aquf en Ginebra, vimos cdmo ese
derecho especial y preferente del ;stado costero, pese a qua se to combatfa
con vigor tal qua ponra a prueba, con las posiciones de los Estados, la super-
vivencia de la Conferencia y el roder y discrecidn de sus dirigentes, abrfase
irresistiblemente paso, aL punto de llegar a convertirse en elemento esencial
de negociacidn en las diferentes f6rmulas transaccionales ideadas, y a travis
de una forma jurfdica bien definida, a saber, la de la zona adyacente de
pesquerfa, de jurisdiccidn excluyente del Estado ribereo, aparte de los tras-
cendentales avances logrados en la importantfsima Convenci6n sobre Conservacidn 22/.

Dos alos han transcurrido arenas, y hoy,- en la presente Conferencia,
desde su aurora misma, de parte de los sectores mis divergentes y opuestos con
voz urndnme se anuncia y-proclama ese derecho especial y preferente del Estado
riberefo, otrora tan vilipendiado y combatido, y se propugna la zona de pesquerfa
en las diferentes proposiciones sometidas a consideraci6n de los gobiernos
representadaos.

Demostracidin extraordinaria de cadmo los principios supremos del derecho
van imponidndose en medio de los intereses y egorsmos que se les oponen, y
manifestdndose en el orden interracional en formas nuevas y preceptos positivos
qua establezcan el imperio de las normas de la justicia social tambi6n en las
relaciones entre los pueblos, labrando asi la felicidad, no de unos pocos, sino
de los mrs, en contra de los excesos del pasado, que se hayan opuesto a ellas.

21/ Informe de la Conferencia Tdcnxica-hternabdionalX-ara la-Conservaci6n de
los Recursos Vivos del Mar, Publicaci6n de las Faciones Unidas, Ro. de
venta: 1955II.B.2, pirrs. 45 y siguientes.-

22/ Doctirentos OfIciales de a Caonferencia de las Iaciones bJidas- sobre elt
Derecho del Var vol., II, anexos, documento A/CONFl-13/L.54.
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Obra del poder incontenible del espirttu y de las ideas, que abouddndose en
el alma de los pueblos, van sistemAticamente prevaleciendo, con la fuerza miste-
riosa y sobrehumana de los principios de justicia, sobre el poder de los mns
fuertes, sobre las preponderancias econ6micas, sobre los Jutereses politicos, en
busca de un mejor futuro para los hombres y las naciones, que garantice al
Estado ribereffo, despojado de grandes empresas pesqueras, el beneficio directo,
y con dereacho de preeminencia sobre cualquier itro Estado, de los recursos que
la naturaleza le ha deparadQ en las zonas adyacentes a sus costas.

bscuras sombras, como vestigios del pasado, pugnan, no obstante, por estorba
adn la cabal realizaci6n del derecho del Estado ribereffo, ante cuyo poder se ha
inclinado la conciencia internacional. A tftulo de supuestos derechos hist6ricos,
quizd en la mayorfa de los casos inexistentes, vendriase a neutralizer el beneficio
exclusivo del Estado riberefo mediante una extrafia participaci6n de terceros en
los recursos a 61 garantizados.

Por lo que al Ecuador se refiere, niega el Ecuador el que ningdn otro Estado
tenga derecho, nl memos un derecho adquirido, a los recursaos de las zones del mar
adyacente a sue costas, y sobre los que ha proclamado su derecho especial Y
preeminente, para aprovecharlos, protegerlos y conservarlas.

Niega el Ecuador el que a ningn otro Estado le d ista tftulo alguno del
que pudiera emanar semejante pretendido derecho.

Niega que exista ley que pua$era facultar a otro Estado a apropiarse de
esos recursos, que a 61, como a Estado costero, preferentemente le pertenecen,
y sobre los que ha proclamado su derecho inmanente; una pretendida ley de la
liberta. de los mares - establecida, por lo demos, con fialidades distintas,
especificas y propias - no podrfa autorizar a despojar al Estado costero de los
recursos de las zonas del mar pr6ximas a sue costas, de los que ha primordialmente
menester, y sobre los gue tiene derecho preeminente, no em virtud de urna mere
y precaria costumbre, o de una convenci6n transitoria y perecedera, sino en
virtud de los principios supremos del derecho y las normas eternas de justicia,
que obligan en sus relaciones tanto a hombres como a pueblos, j que facultan
al Estado a apropiarse, con preferencia a los demds, a hacer suyas, las riquezas
que la Prdvidencia ha colocado en las zonas del mar vecinas a sus costas.

Niega el Ecuador la existencia de hechos juridicos de parte de otros Estados,
que pudieran darle un derecho a aquellos recursos. Cualquier aprovechamiento que
hubieran hdcho de ellos, lejos de oonstituir un hecho juridico, no seria sino
una injusta y arbitraria detentaci6n realizada en ausencia de t6da ley que la
autorizara, dentro de zones velades, juridicamente sujetas ala jurisdicci6n
legitima del Estado riberefo.
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Grandes empresps pesqueras de pafses distantes lanzaron sus capitales a la
explotaci6n indiscriminada de los recursos vivos de los mares vecinos a sus
propias costas, al extremo de agotarlas y tornar exhaustas tan ricas fuentep.
Tardlas medidas de conservaci6n trataranse entonces de imponer, y hasta ajusta-
rmanse entre los dos b tres Estados interesados ciertos tipos de convenciones
en las que en cierta forma se aplicara el lamado "principio de abstenci6n", que
regirfa en la pnctica parn uno a ns de ellos. Aquellas grandes empresas,
ante los desesperanzados deshechos de su e=terminadora cosecha, habr:an entonces
de volver sus iradas hacia otras regiones, doradas y fecundas, las zones mari-
timas del Ecuador, frente a cuyas costas, bafiadas par las inmensidades del
Mar Pacifico, y alrededor de cuyas encantadas Isles que forman su Archipidlago
de Galgpagos a Col6n, elat'dn y otras mtttiples especies se ofrecen con genero-
sidad prodigiosa, y con la abundancia de las zonas que no han sido a6n victimas
del exterminio, riquezas de las que el Ecuador, desprovisto de grcndes empreses
pesqueras, necesita para el sustento de su poblaci6n y el fortalecimiento de su
economfa, riquezas que las ha reivindicado para s, que crecen y se forman al
amparo de sus tierras y de los grandes rnos que descienden de sus nevadas e
inmensas cordilleras par nutrir y enriquecer al mar.

Es o'vio que esas incursiones de las embarcaciones de empresas pesqueras
no podrian constituir hechos jurdicos generadores de derecho, y por el contrario,
no hallaran legitimaci6n ni justificaci6n, como no la alcanzaran tampoco las
incursiones que acaso hicieran eitbarcaciores pesqueras ecuatorianas en las
zonas limitadas, establecidas en virt'd de la Proclamaci6n sabre Pesqueras
formulada por el Presidente Truman, y suetas par ella a la jurisdicci6n y control
de los Estados Unidos; o las incursiones que embarcaciones pesqueras ecuatorianas
acaso hicieran en las zonas sometidas a la .urisdicci6n australiana en virtud
de la Ley sore Pesca de la Perla, o en las Sreas sujetas a la junisdicci6n de la
Uni6n Sovidtica en virtud de la Ordenanza que limit6 ,la pesca del salm6n, o en la
zona comprEndida dentro de las 1CO millas establecida en la Proclamaci6n de la
India para la regulaci6n de tcda actividad de pesca.

La delegcci6n del Ecuador se opuso ya en la primera Conferencia a que frente
a sus costas se pretendiera la existencia de supuestos derechos, calificados
como hist6ricos, a favor de terceros Estados, y ha continuado oponi~ndose 16gica
y juridicauente a ello.

Se va reconociendo cada vez-con ras fuerza que la realidad internacional
presenta casos a situaci6nes -especiales que obligan a estudlo separado, y exigen
de is comunidad de naciones una legtima soluci6n, especial y adecuada, reconociendo
al Estado interesado la jurisdicei6n exclusiva sabre las respectivas pesquerlas
basta la distancia conveniente. Tel es, entre otros, el caso de los palses del
Pacifico Sur; el Ecuador, Chile y el Pert. El Ecuador, pas de larga costa que se
extiende desde su extremo norte hasta su extremo sur, tiene delante la inmensidad
del Oodano Pacifico, pobiado en las zonas vecinas a la costa de particulares
riquezas Lctiol6gicas. For otro lado, .carece casi de plataforma continental, ya
que la existente es de extensi6n muy reducida, mientras que en otras regiones,
como en partesde los Estados Unidos, abarca extensiones hasta de 300 millas.
A este respecto, la Comisi6n de Derecho Internacional, en unidad de pensamiento
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con su ilustre Relator Especial, al aeaptar el criterio de la plataforma, hizo
constar en el inorme de aU segundo perkodo de sesiones, que en lo tocante a
los pafses que carecen de plataforma continental, seria discriminatorio e
injusto hacer depender de la existencia de la misma la concesi6n del derecho a
eax'lorar y explotar las riquezas naturales de las regiones submarinas situadas
fuera de las a gus territoriales 23/.

Le asiste, pues, al Ecuador, ei derecho a que se le reconozca una compen-
saci6n jurfdica en este punto. De otra parte, las exigencias imprescindibles
de su economna, las necesidades de su poblaci6n, . aU mantenci6n y subsistencia,
le obligan a disponer de esas riquezas del mar puestas frente a sus costas. Es,
por tanto, menester adoptar f6rmulas especiales para situaciones especiales como
la que confronta el Ecuador.

Ya en 1956, durante e und4cimo perlcdo de sesiones de la Asamblea General de
las Nactones Unidas, anotaba en los debates de la Scata Comisi6n el ilustre repre-
sentante del Brasil y destacado miembro de la Comisi6n de Derecho Internecional
Dr. Gilberto Amado, que mientras existen Estados superadelantados hay, en contraste
con ellos, otros que no poseen poder industrial pare hacer frente a la competencia
de los mejor equipados y citando el caso de los pafses del Pacfrico Sur, se pregn-
taba si el derecho internacional no iba a encontrar la forma de resolver estas
situaciones excepcionales que no entran en un marco determinado 24/. Y hace pocos
dfas no mis, en su luminosa exposici6n, confirmandoestos conceptos, ponfa de
relieve que la serie de factores locales, entre los que la posici6n ceogrdfica
es un punto esencial, da fLisonomia particular a cada reg16n maritima, tornando
inaplicable u r6gimen jurldico tdnico a situaciones que pugnan con 41 25/.

He aquf por qu4 el Ecuador ha propugnado y propugna que se impone una
soluci6n especial para las situaciones especiales como la sUya, soluci 6 n que
concuerde con el derecho especial y preeminente que legftimamente reclama para
el aprovechamento y protecci6n de los recursos naturales de las zonas marl-
timas vecinas a sus costas.

Frente P la inmensidad del mar y a 1o inconmensurable de sus riquezas, es
necesaria una distribuci6n de dstas conforme a 'usticia, dando a cads uno 'lo
que es suyo, y sin causar daro a nadie. Para asl hacerlo, es menester penetrarse
de las realidades que confrontan los hombres y los pueblos y de las engustias
que los conturban y agitan, y procurer satisfacer sus necesidades con La premura
con que ellas lo exijan, humanizando de este modo las relaciones.entre los
Estados y conducidndolas hacia un equitativo reparto de las riquezas que la
Providencia ha ido con solicitud paternal colocando frente a cada uno par su
satisfacci6n y sustento.

23/ Documentos Oficiales de la Asamblen General, quinto perfodo de sesiones,

Suplemento No. 12, pdrr. 2c5.

24/ Ibid., unddcimo perfolo de sesiones, Sexta Comisi6n, 48ea. sesi6n, pgrr. 4.

25/ Documentos Oficiales de la Segunda Conferencia de las Naciones Unidas sobre
el Derecho del Mar, ea. sesi6n.
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La delegac16n del Ecuador, animada del mrs noble y elevado espfritu de
arnioniosa cooperaci6n, formula sus votos porque de la presente Conferencia
emanen las nads sabias y Justas decisiones, que den plena satisfacci6n a los
derechos de todos los Estados, y contribuyan asf a la paz y bienestar universales.
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Mr. LIU (China): In the past weeks my delegation has listened to
many learned speeches. We listened with great interest and attention and, I
may say, with an open mind. We are impressed not only by the eloquence of the
distinguished representatives, but above all by their general awareness of the
urgency of the situation. This common will to succeed is important because
unless we succeed this time, it will be many years before another opportunity
presents itself for finding a solution to the two most crucial issues in the law
of the sea. If this Conference were to disperse without an agreement, the
instruments signed in 1958 would be left incomplete and in some ways ineffective,
and the efforts of that Conference would be offset, if not largely nullified.
The confusion and controversy which existed before in regard to the questions of
territorial sea and fishery rights would have been accentuated as a result of the
deliberations of this Conference.

The advantage of being a latecomer to this rostrum is that I do not have to
discuss the historical or academic aspects of our problems, which have been well
covered in the records of the International Law Commission, and the proceedings
of the Conference of 1958, and in some of the speeches at the earlier meetings
of this Conference. I shall only, at this stage of our discussions, briefly
state the views of my delegatibn regarding some of the proposals now before the
Committee.

First of all, I may say that my delegation does not maintain a rigid position,
but is prepared to co-operate fully in arriving at a reasonable formula which can
be generally accepted and be made generally applicable. For many decades now;
my Government has abided by the three-mile limit, because we felt that that rule
was the most widely accepted by the major users 6f the sea, and ha served
satisfactorily the shipping and commercial interests of the world. We held to
this position at the Hague Conference of 1930. We are still of the opinion that
unless there is a formal agreement to the contrary, the three-mile rule cannot
be considered as obsolete or entirely discarded.

As a result, however, of the deliberations of the law of the Sea Conference
of 1958, my Government is prepared to support the proposal of a six-mile
territorial sea as the most reasonable compromise between the advocates of various
measurements. It seems to us that this formula will assure adequate freedom for
sea and air navigation, while it accommodates the desire of many States to extend
control over their coastal waters. Its general application will induce conditions
of stability for all users of the sea. We are unable to see any advantage that
may flow from a more flexible or elastic formula, nor do we subscribe to the
view that considerations of national security requires further extension of the
territorial sea beyond the six-mile limit.

As to the provision of a contiguous fishing zone; this is a comparatively
new concept in international law. If a uniform rue is to be formulated by
international legislation, dud consideration must be given to ensuring equity
to .all interested parties. No one who heard the distinguished leader of the
Canadian delegation in 1958, and again a few days ago, can fail to be impressed
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by the force of his arguments in favour of the coastal State. At the same time
there is a good deal to be said on the side of those States whose economy is
largely dependent on fishing in distant uaters.

Among the four proposals before, this Committee, only the United States
proposal 26/ providek for recognition of historic fishing rights. Even ' under
the United States plan the distant-water fishing States are required to give up
their former fishing rights in the area from three to six miles.

It may be said that wnen the territorial sea was limited to three miles,
this area formed a part of the high seas where everybody was entitled to fish.
In fact, I believe more fishing along the coast is done in this area - that is
from the three to six miles - than in the six to twelve miles outer zone. By
the creation of a territorial sea of six miles, all foreign States have in fact
to yield their former fishing rights in this area, that is, from three to six
miles, to the coastal State. It may be borne in mind also that in the outer
zone only States with "historic" rights are allowed to fish.

Furthermore, we must also not overlook the Convention on Fishing and'
Conservation of the Living Resources of the High Seas 27/ which formed one of the
notable achievements of the first Conference of 1958. -That Convention already
provides for the co-operation of States in conservation measures in areas of
the high. seas adjacent to the coastal State. Perhaps these principles of
conservation may be strengthened and incorporated in the instrument regarding
the fishing zone, to give the coastal States a measure of added protection, and
to allay their fears that the productivity or resources of the contiguous zone
might be depleted by the continued operations of the foreign fishermen., It seems
to my delegation that under the restrictive conditions now contemplated, and
with improved methods of conservation, the interests of the coastal State can be
amply safeguarded without causing hardships for those whose livelihood is
dependent on distant-water fishing.

In the search for an acceptable compromise, many alternatives no doubt
may have come to the mind of representatives which may meet the anxieties and
aspirations of the interested parties. The United States proposal has been.
modified from its 1958 version 28/ by including plans of limitation as to the
specifics and the level of the catch. The representative of Pakistan the other
day suggested a period of five to ten years in which the coastal States would
allow the distant-water fishing States to change over to other types of fishing.

26/ Official Records of the Second United Nations Conference on the Law of the
Sea, annexes, document A/CONF.19/C.l/L.5.

27/ Official Records of the United Rations Conference on the Law of the Sea,
vol. II, annexes, document A/CONF.13/L.5L'.

28/ Ibid., document A/CONF.13/L.29.



We hope that all these ideas can be elaborated and improved to ensure their
acceptability and itorkability. I fully share the view held by many delegations
that the best solution lies in a compromise between the United States and
Canadian 29/ proposals. Ile have been greatly impressed by the eloquent arguments
on both sides. But we are eqcjally confident that their differences are not
incapable of bridging, and that the two delegations which have often taken great
initiatives together on vital issues will be able to find a conmon ground to
which the great majority of States here assembled are prepared to rally. With
a spirit of understanding and compromise and with a determination to find a
solution, this Conference will not and cannot fail.

29/ Official Records of the Second United Nations Conference on the Law of the
Sea, annexes, document A/CONF.19/C.I/L.4.
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Nineteenth Meeting

Thursdayj 7 April 1960, at 10.40 a.m.

M. BCUZIt (Tunisie) -: e d6lgation souhaite, & cette phase d notre
t9che commune, apporter une contribution plus effective; plus prdcise h la
recherche des solutionsaque n6cessitent d'une manikre urgente les problbmes
ddlicats posds par les limites de la mer territoriale et de la zone contiguh
de piche.

Aprs avoir repris trbs scrupuleusement l'dtude de tous les documents et
d1ments se rapportant utilement A ces problbmes, aprbs avoir 6cout6 trbs atten-
tivement les 6minerits orateurs qui se sont succd6 h cette tribune, la d6ldgation
tunisienne a constatd que i'opinion que s'6tait form6e son gouvernement sur ces
questions sest trouvde parfaite, et 'confirm6e en tous points.

Afin d'4conomiser le temps pr6cieux de cette Commission, ma d4ldgation a
estim6 pr6f4rable d'6viter les ex6gbses de textes et les recherches d'intentions
qu, du reste, ont 6t6 faites et qui, de lt avis de ma d6i6gation, ont eu
quelquefois pour r6sultat d'ajouter a la confusion d'un problZme d6jA complexe
et de faire dire au droit des choses contradictoires.

La d6l6gation tunisienne se limitera donc, pour l'instant, A rappeler un
certain nombre de conclusions dont Is justesse rigoureuse a 6t6 amplement
d6montr6e dans le.pass6.

Ii apparatt dvident que, tant en ce qui concerne la mer territoriale, la
largeur des eaux territoriales, que pour ce qui est des limites des zones de
pche, la pratique internationale nta jamais 6t6 uniforme.

-fl n'est pas moins vident que chaque pays a 6t6 et reste libre de fixer
les linites de ces eaux, selon sea propres conditions g4ographiques, dconomiques,
politiques et autres, et dans le respectde la libert6 de la haute me.

Toutefois, Is pratique des Etats, mises A part certaines exceptions,
enseigne que la largeir des douz& milles pour la mer territorsiae a constitud,
en r~gle gdn6rale, une limite maximum; Ce dernier aspect peut d'ailleurs aider
A d4gager pour l'avenir une rgle de droit international, applicable
universellement.

C'est en tenant-compte, d'une part, de ces principes gdn6raux, d'autre part
d'impdratifs dictds par le devoir de cheque Etat d'assurer sa scurit6, que le
Gouvernement tunisien a estim6 que la largeur de douze milles pour la mer terri-
toriale pouvait 9tre adoptde.

De l'avis de ma dl6gation, cette limite doit contribuer A apporter princi-
palement aux pays ddsarm6s ou insuffisamment arm~s, une s6curit6 ndcessaire A
leur 4panouissement. Ella lea mettra ainsi A l'abri. de tout ce qui est
susceptible de troubler leur s6r6nit6 et leur paix. o ....
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dMa d41gation a constat6 avec satisfaction qua cette opinion 6tait partagde
par de nombreuses ddlgations.

De surcroit, la double appartenance de la Tunisie au Maghreb et & l'Afrique,
terres d6chirdes et douloureuses, donne A mon pays de srieuses prdoccupations et
de graves inqui~tudes.

1a ddl6gation ne croit pas, comme il a 6t6 souvent avanc, que la iibertd de
la haute mer, de la navigation, de la circulation adrienne, s'en trouverait

,diminuge puisque le passage inoffensif des navires de commerce est universellement
reconnu et la Uibert6 de la navigation adrienne largement garantie.

De 1'opinion de ma ddldgation, la libert6 de la haute mer doit, sous peine
de conduire A Jianarchie et .ltoppression, trouver sa limite dans la libertd et
le devoir d'un Etat riverain d'assurer sa d6fense et sa sdcurit6.

1 est un dernier argument que l'on invoque dans le but d'empOcher
l'extension des eaux territoriales : douze milles, et selon lequel l'Etat
riverain stobligerait A des d6penses trop lourdes souvent d'une mani~re inutile.

Ka ddi6gation pense qu'il y a l& une question qui concerne i1 Etat riverain.
Lui saul est capable d'apprdcier le rapport qui s'6tablit entre les obligations
qui ddcoulent de la largeur de sa mer territoriale et celles qui sont er44es par
ses impratifs de sdcuritd. L'Etat riverain doit donc 8tre seul juge de cette
question.

Pour ce qui est de la revendication d'une zone contigus oi J'Etat riverain
exercerait des droits exclusifs de p~che, le Gouvernement tunisien pease qu'elle
est aussi idgitime que la revendication relative A une mar territoriale.

La dlgation tunisienne a 6t4 surprise d'entendre nier jusquAk i'existence
de cette zone tant dans le pass6 qua pour l'avenir.

1'a ddlgation pense qu'une position aussi extreme et aussi 6loignde de la
rdalitd ne peut avoir pour but et pour elfft que de rendre plus difficile la
solution des problmes qui sont poss A cette Assemble.

Pour en revenir A la limite de ia zone contiguL, le Gouvernement tunisien
estime qu t en rbgiC gdn6rale la largeur de cette zone devrait Stie de douze milles.

ma dl6gation prdcise pour m6moire qua cette limite ne saurait 6videmment
causer de prdjudice aux multiples droits et devoits quei dans certains cas, un
Etat riverain tient notamment de l'histoire, sur des zones s ldtendant au-del de
ia largeur des douze milles.

C'est ainsi, par exemple, qus mon gouvernement atentend nullement renoncer
ses droits n renier ses devoirs quant aux "eaux historiques" du golfe de

Gabee, -telles quelles ont 6t6 ddlimit~es par la l6gislation tunisienne.
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Donc, d'une manibre gdnrale, ma d6l6gation considZre qu'une largeur de
douze milles pour la zone o l'Etat riverain exercera des droits exclusifs de
p~ehe est une largeur non exagdrge et que de nombreuses raisons plaident en sa
faveur.

La ndcessit6 d'assurer la conservation et lt utilisation rationnelle des
ressources de la mer au profit de leurs populations s 'impose k tous les Etats
riverains. Cette n6cessit s'impose d'une manibre particulirement imp6rieuse
aux pays jeunes et sous-dvelopp6s car elle leur est dictde par le besoin urgent
de nourrir leurs populations, d61ever un niveau de vie exremement bas.

I ne serait pas sage, selon la d6l6gation tunisienne, de m6conna±tre les
aspirations profondes et les besoins vitaux des pays jeunes et sous-d6velopp6s
dont la plupart oat t4 priv6s longtemps de leur ind6pendance et dae leurs
ressources au profit de pays tiers.

fl ne serait pas dquitable de chercher h leur disputer les produits de la
mer qui leur reviennent naturellement par suite de leur position g6ographique
et qu'un sort injuste lea a empichs de ddfendre et dtexploiter.

La d6l6gation tunisienne ne croit pas. que le fait, pour des dtrangers, d'avoir
p~ch6 dans les eaux proches de l'Etat riverain transforme cette situation souvent
abusive en "droits historiques", ni que cette situation de fait soit aussi 1dgitime
que les droits dont 1'Etat riverain et sea ressortissants peuvent se prdvaloir.

Ma d6l4gation reconnait volontiers que des problnmes d6licats pourraient se
poser aux Etats dont les ressortissants vont se trouver contraints d'abandonner
les contestables pratiques qut les conduisaient b picher dans les eaux baignant
les terres d'autrui. Mais elle estime qut il nly a pas lieu d'exagdrer les
cons~quences de cette situation nouvelle : d'une part, leas richesses receldes
par la mer soat iimenses; d'autr& part, la majorit6 des Etats qui seront touchds
par l'extension de la zone de peche ont des structures 6concmiques qui leur
permettent de pallier rapidement les inconvdnients qu'entraineraient dventuel-
lement leas extensions dont il s'agit.

A" l'occasion de reconversions infiniment plus amples et plus profondes que
les modestes rajustements qu'il eat actuellement demand4 d'opdrer, on a pu
constater que nombre des Etats intdressds ont rdussi non seulement & dviter
tout dommage, mais encore ' y gagner plus de prospdrit6.

Enfin, ma ddlgation nest pas convaincue que l'dlargissement de la zone de
p~che au profit de JJEtat riverain entratnerait une diminution considdrable du
poisson dans le monde.

La dd'Agation tunisienne est mime persuadde que le contraire pourrait se
produire. Lea Etats ayant des eaux poissonneuses et peu de moyens pour les
exploiter n'h6siteraient pas, si leur bon droit tait enfin reconnu et respect6,
k faire appel b des Etats techniquement et conomiquement plus ddveloppds pour
les aider L puiser, dtune maniLre rationnelle et profitable & tons, dan leas
ressources de la mer.
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Guidde par les principes qua je viens dlavoir l'honneur de vous exposer
bribvement, ma d6l6gation aura le regret de ne pas appuyer le projet de r6solution
des Etats-Unis d'Andrique I/ ni celui du Canada /.

Ces deux propositions ne donnent, en effet, & mon pays aucun des apaisements
que mon gouvernement souhaitait y trouver quant h la largeur de la mer territoriale.

Au surplus, le projet de rdsolution des Etats-'Jnis d'Amdrique sur las zones
de p~che comporte des atteintes si graves' aux int~rfts de l'Etat riverain at des
restrictions si consid6rables & ses droits que ma d6l6gation devra s'y opposer.

Par contre is d6i6gation tunisienne a trouvd dams le projet de r6solution 3/
de plusieurs pays d'Asie at d'Afrique des motifs de satisfaction et despoir.

A la v6rit6, ma d6ldgation aurait souhait6 une 61asticit6 moins grande que
celle qui caractdrise ce projet de r6solution et aurait accueilli avec plus de
faveur un projet tendant h fixer une largeur uniforme pour la mer territoriale.
Mis ma d6ldgation comprend qua le moment n'est pas encore venu pour atteindre
une rigidit6 dont le droit s taccommode g6n4ralement mieux.

Cependant, si la dl6gation tunisienne a tenu h stassocier N ce projet de
r6solution, c'est qu'elle le considbre commae un compromis raisonnable et
susceptible de recueillir une adh6sion g6nrale.

Car la d6J6gation tunisienne oroit qua si un accord n'4tait pas trouv6, ni
le droit, ni les relations entre les Etats n'en b6n6ficieraient. Elle craint
m8me que, lespoir d'aboutir s'6vanouissant avec cette Confdrence, la violence
ne se r6pande .travers lea mers, au grand d6triment des peuple? panifiques et
d6sarmds qui en seront les premieres victimes.

Toutefois ma d,16gation ne pense pas qu'il faille abautir N une ddcision,
tout prix.

La Tunisia at de nombreuses autres nations, aprbs une longue p-riode de
sacrifices injustement impos6s, acceptent aujourd'hui d'en faire d'autres afin
de redresser leurs 6conomies et de pourvoir i leurs besoins essentials. Hais
elles me sont pas pr~tes A s'imposer de nouveaux sacrifices qui aboutiraient,
en fin de compte, h les priver de ce dont elles ont le plus besoin et de ce
quoi eiles ont le plus droit.

4 Documents officiels de li Deuxime Conf~renc6 des Nations Unies sur le

droit de is mer, annexes, document A/CONF.19/C.l/L.3.

E/ Thid., document A/CCNF.19/C.l/L.4;

3/ Ibid., document A/CCNF.19/C.l/L.6.
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Ctest le mcnent et le lieu de dire aux repr6sentants des pays qui ont
manifestd ' plusieurs reprise. leurs inqui6tudes sur l?6ggravation de la misbre
dans le monde et leur dsir de collaborer honngtement & la mise en valeur des
pays sous-dMveloppds qu'une belle occasion s'offre .eux de concrdtiser des
intentions 1au1ument louables.

La Tunisie a toujours appeid cette coopdration, & condition naturellement
qu'elle soit fondde sur la libert6 et l'6galit6 et quelle respecte la dignit6
des pays sous-ddvelopp6s.

flans le cas qui nous occupe, ma d6ldgation pense que le premier pas dans le
sens de la collaboration est de ne pas essayer de priver les pays jeunes et sous-
ddveloppds des garanties n4cessairas h leur s6curit6 et des ressources indis-
pensables b leur subsistance.

Ma d6ldgation pense qutune grande partie de lhumanitd, devenue rdcemment
libre, a suffisamment de raisons d'angoisse et de n6fiance - et il n'est quede
voir les heurts violents qui existent & l'heure ac.tuelle dans certaines parties
du monde pour en etre convaincu - sans qu'lil soit-bt!soin den ajouter dlautres
par des raisons injustes, se situant hors de notre temps.
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Mr. EL RM (Sudan): First of all, I would like to associate my
congratulations with those expressed by the representatives who have preceded me
to Ambassador Correa, our Chairman, to Professor SUrensen, our Vice-Chairman, and
Professor Glaser, the Rapporteur. Moreover, I should not let this occasion pass
without adding my personal appreciation of the way in vhich the work of this.
Committee is directed and I feel certain that with this able guidance our work
will be crowned with success.

Although the Sudan was not able to be represented at the first United Nations
Conference on the Law of the Sea, we followed very closely the work cf that
Conference. In effect, it gives me particular pride to participate on behalf of
the Government of the Sudan in this great effort of finding a solution to codify
what has previously remained a confusion of fragmentary) empirically enacted
but often conflicting legislative measures.

Ever since its independence the Sudan has been trying to add its modest
contribution not only to the international effort of maintaining world peace
through the observance of international conventions and treaties, but also by
accepting the responsibilities of such conventions and treaties entered into by
the administrating Power before its independence.

I do not wish to take more of the precious time of the Committee by repeating
the valuable arguments very eloquently and profoundly presented by the
representatives who have taken the floot before me. Nevertheless, in so far as
my country iay make any further contribution to the views hitherto expressed, I
should like to make one or two observations.

Many of our colleagues have stressed the fact that ours is not the "second!'
international Conference on the Law of the Sea, but rather the third, since the
first was that of The Hague.

It seems to me, however, that they have overlooked one of the more important
developments that have taken place in the interim period between our Conference
and that of The Hague.

During the period of thirty years a great number of nations have gained
independence and assumed their rightful place in the international setting within
which we are gathered together to take a decision on such an important but
controversial issue.

During these thirty years the number of nations in the international community
have not only doubled, but their very concept, outlook and approach to present
day problems have taken a completely different form. It is therefore essential
that in considering this problem of the breadth of the territorial sea which is
now before us, we should take full account of these changes in institutions and
conceptions which were not. even dreamt of thirty. years ago.
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Whatever decision we might ultimately take should be based upon the
understanding of the spirit of political social progress prevailing in our age.
How can we, without understanding the spirit of our age, legislate for it?

Much as I dislike to repeat myself, I feel that this particular point has
to be further stressed or, rather, still further clarified.

That change which took place during the last few years may best be
illustrated, on the one hand, by the socio-economic development which closed the
gap between different ideological camps - those of the East and W-Test - thus
creating a basic ground for peaceful coexistence; and, on the other hand, a
divisidn based. on the fundamental discrepancy between the economically developed
countries, situated mainly in the northern part of the globe, and the developing -

or ybat are commonly known as under-developed - countries in the southern part,
which is still endangering peace.

Our main task then, as peace-loving countries, is to try and close this gap
between North and South.

As a* representative of one of those so-called under-developed countries,
naturally I should only support those who are in favour of a twelve-mile limit
of ter'itorial sea. Our reason in supporting the twelve-mile limit is by-no
means that of a superstitious person who would choose the number twelve rather

than thirteen, which we would have supported if it had ever been advocated.

This, however, is - to come back once again to my main argument which
underlines the fact that the economically developing countries need for the
purpose of their econ6mic development to widen their potential natural resources,
on the one hand, -and on the other, to have a margin of security which gives them
a feeling of natural peaceful surrounding - an essential factor in any form of
development, econ6mic or otherwise. Uhis feeling of peaceful surrounding also
gives us a great psychological satisfaction which is again another essential
element of progress for our people.

An argument put forward by a number of representatives is that in this
transcontinental missile age of ours a twelve-mile jurisdiction over the
territorial sea would not prevent aggression. This is by no means a completely
valid argument since the incidents which haye occurred in the very recent years
and which are still occurring, have given us the best example of its invalidation.
We might, however, at any time be tested by but never really fought against by any
such expensive weapons.

Of course, the objection that it would be easy for us to claim an extension
of our territorial sea, which would be less easy to patrol, supervise, defend
and render services, may continually be raised, but once again I beg to submit
that this ould hardly be considered to be compatible ,with the spirit of'
co-operation and understanding which we all no doubt ddvocate. Are we to be
deprived of a~cess to a natural right simply because we are weak? Surely our.
weakness should'"in itself constitute an additional argument in favour of extending
our territorial sea.



Wie strongly support the twelve-mile limit, mindful of the difficulties
involved in its application and the inherent obstacles in its implementation.
Nevertheless, we should not subordinate the natural progress of mankind to
temporary technical difficulties which may very easily be overcome through modern
technology and international co-operation.

A very important objection voiced by a number of representatives has been
in relation to the practice - and I repeat, the practice - of fishing in the
territorial seas of other countries. These practices, in my opinion, should not
be recognized as rights. Nevertheless, we might support a solution which would
provide for a transitional period of liquidation. Such a solution should not
necessarily be embodied in an international instrument. We are of the opinion
that such an international instrument should only contain the principles, whereas
matters of detail - such as the transitidnal liquidation period -. may-be left
for bilateral or even multilateral agreements.

I feel positive that through & spirit of co-operation and understanding we
can always arrive at ;uch solutions and solve any further problems which might
confront us in future.

I can assure all the members present today that it is the policy of my
Government to extend a cordial welcome to any friendly national or private
enterprise wishing to establish a large-scale fishing industry on the Sudanese
coast of-the Red Sea, since we are certain that any such initiative, so long as
it is compatible with our own municipal law and local interests, could only
contribute to the prosperity of the Sudan and the world at large.

To conclude I would like, if I may be allowed, to emphasize one particular
point which might be summarized in the following.

Those of us who think that a twelve-mile limit of territorial sea is too
wide should not really have any fears since the section of the Territorial Sea
Convention 1958 Y/ concerning innocent passage provides a safeguard for those whc
wish their vessels to pass through the territorial sea of another State. Xt
might, however, be thought or even advocated that some States may use, or rather
misusa, the prerogative of innocent passage. But, once again, how could this be
possible when we are all trying to co-operate for the achievement of world peace
and harmonious coexistence. It is perfectly true that we - and when I say we I
mean my own country and those other developing countries like mine - might be
considered to be less interested in the freedom of navigation in that part of the
high sea which we consider as part of our territorial sea. Of course, our naval
powers are only a drop in the ocean compared to those of the big maritime Powers,
but I beg to submit that we attach equal importance to this matter and, to remove
their fears, we can only give the big maritime Powers our sincere assurance that
we will do all that we can to maintain a most important rule of international law
contained in the section of the Territorial Sea Convention 1958 concerning
innocent passage. This, in my opinion, is the best guarantee that small developing
nations, such as the one I am representing, could offer to the big and developed
countries which are afraid of us.

Official Records of the United Nations Conference on the LaIw of the Sea,
vol. II, annexes, document A/CONF.1l/L.52.
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M. RAECUILSKY (Bulgarie) (traduit du russe) :'Au morent oi Is d6i6gation
bulgare est itervenue pour la premiJre'ofs dans la discussion, les propositions
des Etats-Unis V/ ot du Canada 6/ navaient pas encore 6t6 prdsentdes; nous
aimerions done; sans nous r6p6ter, exposer notre point de rue sur certains aspects
de ces propositions.

La proposition du Canada, comme celle des Etats-Unis, se fonde cur le principe
que -tout Etat ale droit de fixer la largeur de sa mer territoriale jusqu'i six
miiles marins.

tans notre premikre intervention, nous avons d6j& fait observer quo les propo-
sil;ions tendant h fixer Is largeur de la mer territoriale ii six milles stinspirent
esaentiellement de consid6rations militaires et non 6concmiques.

Nous Avons 6galement indiqu4 quune mer territoriale large de six Mlles est
insuffisante pour la d6fense de nos cdtes. De plus, cette lumite donnerait certains
avantag~s aux Etats qui poss6dent une marine de guerre puissante.

Ee ncmbreuses d6i6gationi ont abondd dans ce sens. Clest essentiellement pour
ces raisons qie notre d6ldgation ne peut accepter ni la proposition des Etats-Unis
nI celle du Canada.

rais aujourdhui nous voudrions traiter de certaines autres questions lides b
la proposition des Etats-Unis et, pour commencer, des roits its hstoriques.

Aux termes de l'article 2 de la proposition des Etats-Unis l'Etat riverain
pussde des droits de peche exlusifs dans une zone dite "ext4rieure" qui s'4tend
de l limite ext6rieure de sa me territoriale, large de six milles, jnsqu". une
dLstance maximum do douse milles, calculde & partir de la ligne de base servant A
msurer la largeur de la mer territoriale . Cependant ces "droits exclusifs" de
lEtat riyerain sont pratiquement rddixits h n6ant par toute une -serie de r6serves.
C Test ce qo ressort de l'analyse qsu.tvante.

Llart cle 3 d6finit ces "droits historiques" et en pr cise les con~squences
juridiques. Au temes de cet article, tout Etat dont les navires ont habituelleme
jratiqud la pche dans Is zone ext6rieure dl'un autre Etat, au cours de laI priode d
c.Inq ann~Os hmmddiatement antdrieure au ler JanvIer 1958 Epdride de base") pourra
clans les lmiters de six mules ext~rieurs de etie zone, continuer ? p~cher los
r~mes ospies-que pendant la p6%rode de base, JusquIL concurrence dtune quantitd qu
n'excddera pas, au cours diune annde quelconque, la prise moyenne annuelle r~alisde
v~endant ladite pdriode dans Is zone ext6rieure.

5/ Documents officiels de is Deuxibme Confdrence des Nations Unies sur le droit

dI i _, rdqoxempt AuCztFw/PCPC.Ias.
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Ainsi on proclame3 a'une part, le Idroit de plche exclusif" de l'Etat riverain
dans la zone ext6rieure et, d'autre part, le "dkoit historique" de tout Etat
4tranger & p~cher dans cette eme zond Quel rapport eiste-t-fl entre cas deux
droits? Lequel prime l'autre? Comment, dtapr&s la proposition des Etats-Jnis, les
droits dits "hstoriques" se d6finissent-ils sur le plan social) deonomique et
Juridiqe? Arietons-nous & ces questions;.

Je comencerai par faire remarquer que de. liavis de la d614gation bulgare.-l
serait inexact de parler de "droits historiques" dans la izone edrieure", car
cette notion n'existe pas. Nous cotviendrohs cependant diemployer ce terme.

Nous emplolerons dans notre raisonnement les expressions "droits historiques"
et "zone extdrieurd" dans ltacception que leur donnent leurs auteurs.

Quel est done le contebu social 6t deoncmique des "droits histotques"? La
proclamation de ces droits a surtout pour but de maintenfr et de perpdtuer les
privil~ges r~els dont jouissent les pays qui possbdent de grandes flottes de peche
et qul op~rdnt loin de leurs cotes au ddtriment des droits de la population cftire
d'autres Etats;

Notons qu ll s'agit d'instituer non seulement des droits de pehe dans cette
"zone extdrieure" mias tne autorit6 effective sur de vastes secteurs de mer parti-
culirement riches en poisson; A ce propos voi6i ce que M; Drew che de la d41-
gation canadienne, a ddclar6 & la pkemiire Confdtehce =tu le droit de la mer le
17 avril 1958

"ie sens vdritable de la ?dserve des Etats-Inis est que tout Etat qut,
pendAnt une pdriode de chq ans, a envoyd rdgulibrement quelques bateaux de
pache en des points situs A mons de douze mlles de la c8te d'un autre Etat
pourra continuer & exploiter ? peipdtuitd non seulement cette zone par ti-
cuuibre, mais encore tout le 'grand secteur matitime iiitress. En outre
aucune limitation ne serait imposde quant au tonnage ou au ncmbre des navires
pouvant Stre affectda A eds oprations. fl est done dvident que l'Etat qui
accepterait la proposition des Etats-Unis signerait de ce fait l'abadon
dfinitif du droit qu'il a de p'rotdger ses pdheurs; dans tdute zone oA des
dtrangers auraient pratiqud la ptche antdrieurement;" 7/

La nouvelle proposition des Btats-iis prvoit cettaines restrictions : pfche
des eemes esp~es, prise moyenne annudlle, mais ces restrictions n'enlkvent rn
la validitd et au bien:fondd de lanalyse de M, Drew.

La question ne se posait pas auparavat. Ela se pose mdihtenant Comment
prouver que~les dtaient les espbces ptchdes, qyel dtait le volume des prises et
que ce poisson dtait pechd exclusivement dans la zone comprise entre les limites de
six et douze milles? Comme lont fait observer d'autres d6ldgatloas, il n'existe
aucun chiffre prdcjs A ce sujet. A stipposer toutefois qulon puisse faire ce calcul,

7/ Documents otficiels de la Conftrene des nations_ Unies-sur-le-droit de la mer,
vol. I, 54&me sgance par; 5;
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n'est-il pas vrai qu6tant donnd JT6quipement moderne des flottes de peche et la
grande etficacit4 des mthodes de rache, la priae moyenne annuelle au cours dlune
p6riode de cinq ans sl6tablirait en-falt au maximum rossible?

Ainsi, le nouveau texte des Etats-Unis pennet aux Etats qul ross~dent tne
grande-flotte de plcbe d'employer dans des eaux ctibres 6trang~res les m6thodes de
pfthe les plus efficaces et lea plus per±dotionndes, leur garantissant tn maximum
de prise. Ce fait eat particuli~rement frappant si 1'on songe au risque dt dpui-
sement futur des rdserves de pisson et des autres ressources biologiques de la mer
par suite du perfectionnement de la technique moderns d'exploitation.

IL- convient ggalement- de rappeler le paragraphe 3 du commentaire de la
Commission du droit international sur l'article 49 de bon projet 2/. De l'avis de
la Commission, le droit en vigueur en matibre de conservation des ressources
biologiques de la haute mer n'assure pas une protection suffisante de la faune
marine contre une exploitation abusive ou lextermlination et la situation qu en
rdsulte-a -pour premier effet de ccmpromettre 3a conservation des ressources ali-
mentaires du monde.

Toujours est-il que, comme on I'a d6j& dt, c'est l'Etat riverain qui subira
lea consdquences d'une diminution des r6serves de poisson si un Stat 6tranger eat
autoris6 N pcher un contingent fixe.

la situation se ecmpliquerait encore si plusieurs Stats devalent se pr6valoir
de ces "drolts historiques". fl serait alors fort probable que tout poisson ];&h6
dans la "zone ext6rieure" de l'Etat riverain reviendrait aux Etats ayant des
"drolts historiques" et qu'lil ne resteralt N I t Etat riverain qu'un "droit exlusif",
purement th6ortque et .sans aucune valeur pratique ni 6concmique, de pecber dans sa
"zone extdrieure".

La question des "droits historiques" revet un autre aspect qu nla pas d4happ6
b la vigilance dm grand sp6cialiste qu'est M. Drew. Voici ce quil a ddclard & la
sdance plni~re du 25 avril 1958 au sujet des cons6quences qulaurait l'adoption de
la proposition des Etats-Unis

"Les nations iouvelles se trouveront dans l'impossibilit4 de prot6ger
leurs propres eaux et elles ne pourront jamaIs acqirir de droits de peche
ailleurs." 2/

IA notion de droits historiques en matibre de ptche tient h une tendance
erronde qul s'est manifestde dbs la premibre Conference : transformer la suprdmatie
de fait des pays techniquement avancds en privilges de droit; cest cette tendance

Q/ Do-uments officiels de -'Assemblde g6ndrale, onzime session,- Suppiment No 9,
par. 33.

_/ Documents officiels de la Conference des naoions unies sur le droit de la mer,
Vol. Irj 14,me sance pl6nibre, par. 29.
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jul a donn6 naissance au pr6tendu "principe dtabstention!', & diff6rentes conceptions
les droits des "nouveaux venus", etc.

L6gitimer ces privilZges seraib priver les pays nouveaux, techniquement peu
d6velopp6s sans en Stre responsables, du droit d'utiliser les richesses naturelles
de la mer.

Toute tentative de donner un fondement thdorique aux dispositions qui figurent

A Particle 3 de la proposition des Elats-Unis serait indvitablement voude & l'6hec.

Examlnons ne serait-ce qu'un aspect de cette proposition.

Le drAt qu'aurait un Etat non riverain de p'cher dans la "zone extdrieure" d'un
autre Etat se fonde sur le fait qu'au cours de la "p6rlode de base" il a p c46 dans
cette zone. Yais une situation de fait peut-elie, en loccurrence, crder un droit?

D'apr~s certains auteurs, llinstitution des servitudes dtEtat est reconnue en
droit international. Ils admettent aussi qu'une servitude ne porte que sur le
territoire national, et ne saurait done s'6tendre .la haute mer, qui est res
cormunis et ne fait pas partie du territoire national.

La "zone ext4rieure", qui fait partle de Ia haute mer, ne peut done Stire soumise
une servitude. D'un Point de vue thorique, reconnaTtre des "droits historiques"

dans I zone dite "ext6rieure" serait reconnaltre que cette zone appartient au
territoire de l'Etat riverain. Mats je crois que les auteurs de la proposition
n'avaient pas cette intention.

Les "droits historiques" ne sauralent non plus se Justifier par la dur6e de
leur exerelce, la "p6rlode de base" de cinq ans 6tant incompatible avec la notion
de long usage en droit international.

L'article 4 de la proposition des Etats-Unis montte avec une nettet6 parti-
culiMre la corrdlation entre les droits de peche exclusifs de 'Etat riverain dans
l "zone extdrleure" et les "droits historiques" d'un Etat dtranger dans cette zone.
D'apr6s cet article l'Etat riverain est seulement inform des mesures que l'Etat
6tranger prend dans les eaux ei question.

En consdquence, blen qu'en princiPe les dr6lts de P-ehe exolusifs de 4'Etat
riverain solent'reconnus, en falt ce sont les droits de l'Etat dtrangear qt4
pr6valent.

Les dispositions du projet des Stats-Unis relatives au mode de 'riglement, qul
figurent dan !'annexe, ne Eont pas plus satisfaisantes.
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Je-ne crois gu&re me trcmper en disant que la 1gislation de tout- pays 6nonce
des principes qui d4termrnent le rle du demandeur et du d6fendeur. Selon ces
principes, celui qui revendique un droit contest6 eat le demandeur tandis que le
d4tenteur eat le d6fendeur, qu. ne saurait Stre. d4poss4d tant que le diffdrend
n'est pasar6gl6.

Si l'on applique ces principes, mutatis mutandis, aux diff6rends en matiare de
p che, iI Taut reconnaltre que le drolt'fondamental eat le droit de pache exlusif
de l'Etat rivdrain dans la zone ext6rieure et que le droit dtautres Etats de pecher
dans cette zone eat une exception & la rbgle; 1'Etat riverain eat done le ddfendeur
car c'est lui qui. d6tient le droit contest6 par un autre Etat. En consquence,
l'Etat non riverain ne reut exercer son drolt qutaprbs rbglement du diffdrend.

Mais la proposisiton des Etats-Unis pr4voit tout autre those. Le paragraphe I
de llannexe part du principe quil existe des I'droits historiques", sl bien que le
r8le de demandeur 6choit i 1Etat riverain, auquel il incombe de prouver que l'autre
Etat ne possbde pas de "droits historiques".

Qui plus eat, ce paragraphe I interdit & 1'Etat riverain d'empecher 1'autre
Etat d'exercer le !'drdit historique" revendiqu6, mais contest6, et stipule qu'en
attendant le rbglement du diffrend ce dernier Etat continuera d'exercer le droit
contest6.

Le paragraphe III part du mSme principe.

Le paragraphe II donne dgalement des avantages aux Etats non riverains.

L'analyse que je viens de faire permet de conelure que nous nous trouvons en
pr6sence d'un projet d'accord multilatral Indquitable oa lea Etats qui joujssent
de pr6tendus "droits historiques" et qui poasdent de grandes flottes de prche se
voient aecorder des privilbges au ddtriment des Etats riverains c'est du reste la
premire fois qu'il eat question d'accorder ces privilges juridiques, qui sont
encore inconnus en drolt international.

En outre, comme la d1dgation bulgare I'a ddj& soulign, l'6tablissement d'une
mer territoriale large de six milles, pr~vu £ ltarticle premier de la proposition
des Etats-Unis, donnerait des avantages de caract6re militaire aux Etats qui opt une
puissante marine de guerre.

Lea propositions qui figurent dans le document A/COF.19/C.l/L.3 ne renferment
done aucune cneession; bien plus, elles visent & !dgitimer de nouveaux privilg6es
dont Jouiraient lea Etats qui possbdent dtimportantes flottes de guerre et de peche.

Voilh pourquoi la d6ldgation bulgare ne peut voter pour la proposition des
Etats-Unis.
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M. FATTAL (Liban) : Je manquerais h mon devoir si, prenant la parole 4
cette tribune, devant votre assemblie, je ne cc-renqais par dvoquer lattachante
figure de celui qu. fut et demeure llautoritd la plus haute et la plus inconteste
en matibre de droit maritime international, mon regrettd maitre le
professeur Gilbert-Gidel. Je le revois encore assis l, parmi nous. Ralgr6 des
78 ans qulil portait vaillamment, il ne manquait aucune de nos rdunions, suivait
les travaux de la Conf6rence avec une attention soutenue et, s'll intervenait
rarement, du moins c'dtait toujours pour nous cormuniquer lea rdflexions dtune rare
densitd que lui inspiraient son exp6rience et son 6rudition. Lorsqu'il pntrait
dans cette enceinte, lea ddldguds se pressatent nombreux autour de lui, pour solll-
citer un avis, ou pour lui rappeler que quelque vingt ou trente ans plus t*t, fls
avaient 6t6 ses 6tudiants sur les bancs de l'Ecole libre des sciences politiques ou
de la Facultd de droit de Paris. Toute la vie de Gidel fut consacrde A la recherche
scientifique et A 1'enseignement, at notamment & cette tranche du droit international
public encore en friche ii y a quelques ddcennies, le droit de la mer. Son grand
trait6 en trois volumes publids durant lea ann6es 30 est le brdviaire de chacun de
nous. On peut se faire une idde de la rdputation et du prestige de cette oeuvre
mattresse en feuflietant les sept volumes oh sont conslgnds les proc~s-verbaux de Is
Confdrence du droit de la mer de 1958 : le non et les opinions de Gidel y sont citds
pluseurs centaines de fois par des orateurs reprdsentant les tendances lea plus
diverses. Nous 6tions tous tributaires de cette oeuvre puissante at riche. Homage
incomparable rendu par une assemblde aussi imposante que celle-ci A un chercheur
infatigable dont la stature physique et morale imposait 6 ceux qui ltapprochaient,
en particulier b sea 61ves, un respect admiratif et des sentiments de vive
reconnaissance. Si la science juridique a subi ue lourde perte en la personne du
professeur Gidel, du moins nous aurons la consolation de disposer bientet d'une
ddltion complfte de son aeuvre et qui ccmprendra4 ainsi que nous l'apprend le
Prdsident de la ddldgation franqaise, 700 pages de notes sur In Confdrence de 1958.

La prdsente Confdrence est une gageure. Nous nous sommes rdunls b Geneve pour
fixer la largeur de la mer territoriale et de la zone de pche. L'objet du ddbat
est A la tois limilt et limitant. L'Assemble gdndrale des Nations Unles nous a
donn6 mandat d'6tablir un chlffre, de trouver un nombre, le nombre parfait.
Permettez-moi de rappeler A ce propos ce qu'Aristote pensait dds pythagoriciens;
le Stagyrite 6erit : 'Fort avancds dane la science des math~atiques, dtonnds des
analogies des nombres et des choses, les pythagoriciens c-rurert que les 14ments des
nombres sont les d1ments des 8tres, et que tout le ciel est un nombre."

Mblnes de Pythagore, tressaillez d~alldgresse. Nous voilA tous A votre dcole.
lous, les reprdsentants de 87 Etats, nous pensons que la mer eat un nombre, comme
le ciel, et nous cherchons, de toute notre fme, A en pdndtrer le myst~re. L-e
probi me se posent au demeurant entermes shakespeariens : six or not six, twelve
or not twelve, et nous avons besoin de quarante jours pour le r6soudre. Pourquoi
tout ce temps? Parce que nous bonologuons, au lieu de dialoguer. fl ne s'est rien
pasad sous le soleil depuis 1958, sinon que la proposition canado-am4ricaine (je
dis canado-amricaine parce quo -j 'apprends quielle serait sur le point de
fusionner) a gagnd quelques partisans de plus. Quant, A nous, nous n tavons pas
changd; les deux anndes dcoules ne nous ont rien apportd; mous n'avons rien do

nouveau & dire ou A apprendre. '11 nous semble que nous avons 6td convoquds pour
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un nouveau sdflt~n-qut._urait pu se d6rouler le lendemain mgme de notre arrivde.
Mais puisque nous commes iH, L n'est peut-9tre pas inutile de rappdler, en peu de
mots, la position de mon gouverneent au sujet de la largeur de la mer territoriale.

En 195Aa mad.l6gation fut l'une des premire & prconiser une solution
pluraliste dans l'espace et dens le temps. Dans I'. sjce,. cela signifie que l'Etat
doit demeurer libre de fixer 11tendue de sa mer tertoriale entre une limite
minimale de trois mifles at une Uinite maximale de duze milles. Pour aboutir &
une uniformitd relative, on atrait pu pr6voLr, 'ar exemple, que cette dtendue
pourrait ftre fix6e & 1, 2, 3 ou 4 lieues marines, l1'exclusion de toute autre
mesure. Pl; Ur ste dens le temps, cela revient & autoriser l'Etat, dans les
limites prdci96es ci-dessus, & modifier l'6tendue de sa mer territoriale, si celle
qu'ill a adoptde luii apiparatt pr~judiciable, soit en temps de paix, soit en cas de
'rupture de paix.

L'arsenal. des arguments brandis ccntre la th~se pluraliste est loin dttre
6puis6. On mous a expliqu6 que la qualit6 essentielle d'une r~gle de droit 6tait
son uniformitd, son unit6. Plaisir dVesth~te que cette recherche obstinge de
llunit6. Ainsi que nous le disions A la dernibre Confdrence, le vrai droit se
moque du droit. Est-ce bien le moment de parler de la perfection de la rbgle
jurldique, alors que noud cherchons p6niblement h tablir un compromis tout juste
passable; et s'il ne nous est pas donn6 de revetir la pourpre imp~riale, lt habit
multicolore d'arlequin nous apparalt semme toute moins sordide que nos guenilles.

Et puis pourquoi l'uniformit? Summum jus summa injuria. le droit strict et
l'iniquit4 se ressemblent comme des frbres. Le droit international, au surplus,
n'est pas une technique, c'est une science de l'hcmme. 1l y a danger de mort quand
on cherche A passer les humains A la filibre. Imaginez le monde en uniforme :
salopette bleue ou complet gris. 1 s'en ddgagerait un ennui mortel et ce serait
une prime & l'6vasion vers des rivages stellaires ott le pittoresque n'aura pas 6t6
assassin6.

La cit6 internationale ne sera supportable, g6ndreuse, et tol-rante que si elle
est pluraliste. Lt ordre interne nous fournit de nombreux exemples de pluralisme
juridique : pluralisme des syst~mes l6gislatifs dens les f6d6rations, pluralisme
dans la personnalisation de l'imp-t. Qui peut s'emp@cher d'admirer le magnifique
exemple de d4mocratie pluraliste que nous donne la Suisse? Le Iiban s'effQrce, lul
aussi, avec des moyens beaucoup plus modestes, de vivre -de la meme manihre : il a
6rig6 le pluralisme en principe constitutionnel.

En faveur de- la thbse pluraliste, est-il besoin de rappelc- que le mot de
A. Amado "il n'y a pas une mer, il y a des mers" l2 a fait fortune. Dans son
expos6 trbs riche et plein d'humour, l'6minent juriste br6silien a fLa aflusion
aux situations sp6ciales du R6rou, de l'Islande, des Philippines. Est-l possible

LQ/ Documents officiels de le nexi ame Conf6rence des Nations Unies sur le droit
de lamer, 8&me sance. 2



de demeurer insensible aux accents path4tiques de M. Ulloa 1l] ou de
M. Gundmundsson i/, sans manquer aux devoirs les plus A14mentaires de la soli-
darit6 internatonale? Ie pluralisme au surplus est inscrit dans la nature, estime
11. Franqois. Dans le rapport qu'il prdsenta en 1930 L la Deuxibme Commission de la
Conf4rence de La Haye, l'dminent expert areconnu que lesdivergences de vues
concernant I'4tendue de la mer territoriale "trouvent leur origine en grande partie
dans les conditions diff6rentes dtordre g6ographique et dconomique dans les divers
Etats et parties du monde" Lq/. Or la configuration gdographique de !a planbte n'
pas changd depuis trente ans et la condition dconomique de nombreux pays sous-
ddvelopp6s est encore plus prdcalre aujourd'hul qul'elle ne l'dtait A 1' poque oi
ecs lignes furent dcrites.

On no-s a beaucoup parig de libertd de la mer, de la p~che, de la navigation.
Libert6 out, rajs llbert6 organise, car nous savons, avec Lacordaire, qu'entre le
riche et le pauvre, c'est la libertd qul opprime et la loi qui affranchit.

On s'est trop souvent plac6 dans la perspective historique pour dtayer les
diverses propositions soumises A notre examen. L'histoire-est venue b la rescousse
des' thbses los plus contradictoires; l'histoire a petrs de tout dimontrer.
L'histoire, en effet, "ne regarde qu'en arrifre et asses mal", solon la boutade d'un
historien dminent. Et si nous regardons en arribre pour essayer de comprendre ce
que pourralt tre is largeur de la mer territoriale, nous ne voyons que l1'anarchie
et le chaos et 1'insuffisance dvidente de la lex late, -1 nous faut done parler
de lege ferenda, en nous embarrassant aussi peu que possible des contingenes
historiques, mais dans le respect mutuel des int6rfts en prdsence. Cette Confdrence
de plnipotentiaires est une assemblde Idgislative; aux arguments d'ordre bistorique
qu'on luL soumet, elle serait en droit de rdpondxe : "L'histoire, c'est no qui la
fats, et je suis prdcts~ment i pour l'dcrire." Toute autre vdemment serait la
6sition d'un organisme juridictionnel. dont le r8le serait de dire quelle est la
coutume internationale applicable. Aux yeux de la Cour .internationale de Justice
par exemple, l'histoire reprend toute sa valour et il n'est, pour slen convainere,
que le relire les brillantes plaidoiries du professeur Bourquin et de
sir Sric Beckett dans l'affaires des p ehertes I.

i/ Ibid., 7bme sance.

12 Ibid., fl1me sance.

f Socidt6 des Nations. Confrence pour la codification du droit international.
Rapport de la Deuxime Commission, p. 9 (Srie de publications de ia Socgtdt
des Nations. V. Questions jurldiques, 1930 V.9).

i_4 C.i.J., 2mires plaidoiries et documents, Affaire des pachertes
(Royaume-Uni c. Norv~ge), vol. IV, passim.
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On a longuement 6pilogu4 sur les droits acquis, faussement qualifids de droits
historiques et on les a oppos6 aux droits de l'Etat riverain. Un examen rapide de
la situation permet de constater qua parmi lea partisans des trois at des six
milies, il en est de pauvres qui luttent .pour la conservation de leurs ressources,
comme il en est de puissants et de riches. Les partisans des douze milles, en sens
inverse, ne sont pas tous des pays sous-ddveloppds. fl en est aussi de privilgids
qui ne cherchent qutA conserver et A accroltre. Par consdquent, ctest simplifier

I i'extrme que de prdsenter la lutte des six ceontre les douze milles ccme Il latte
des riches contre les pauvres, la guerre du capitalisme at de Irimp6rialisme contre
le proltariat. Aussi bien nous estimons qu'un changement brutal des situations de
fait ou de droit qui rbgnent actuellement dans le monde ne serait pas souhaitable.
Une transition doit etre assurde, d'une part pour ne pas d6courager l'esprit d'ini-
tiative et atentreprise et le savoir-faire technique des nieux douds, et me pas
provoquer chez eux de ch~mage technologique; et aussi en vue de prdparer les pays
riverains non 6quLp6s & prendre la relbve, & rattraper le temps perdu le plus
rapidement possible, peut-9tre au moyan de Jiassistance technique des Etats qui,
durant de longues anudes, ont exploit6 avec profit les ressources biologiques de
leurs eaux.

Mais il existe un autre ordre de difficult6s qut rend probl6matique la possi-
bilit6 d"un accord entre nous. Nous avons conelu en 1958 une Convention sur la mer
territoriale I/ qui comprend toutes les r~gles aff6rentes a celle-ci, hormis In
fixation de sa largeur. Nous allons peut-4tre aboutir & la conclusion d'une
convention sur ladite largeur. Ainsi done, nous aurons entre les mains deux
instruments diff6rents qui pourront gtre sign6s et ratifis s6par6ment. Tel Etat,
par exemple, pourra accepter la largeur que nous d6ciderons, tout en rejetant les
r~gles relatives au passage inoffensif ou au trac6 des lignes de base, ce qui est
absurde La Convention de 1958 aurait dft gtre remise en question. Entre la largeur
de la mer territoriale et les autres dispositions relatives & celle-ci, il existe
une interd6pendance 6troite, un syst me de vases communicants, ainsi que le
signalait le repr6sentant de l'Arabie Saoudite. Si nous 6tions autoriss & reviser
certaines dispositions de la Convention de 1958, peut-^etre eft-il 9t6 possible de
n6gocier. Par exemple, si l'Etat xiverain 6tait autoris6 4 prendre dans la zone
contigun les mesures de contrale ndcessaires en vue d'6viter les atteintes h sa
sret6 de Ia part de navires 6trangers, une modification des points de vue anta-
gonistes aurait sans doute pu etre envisag6e. Le comitd pr6paratoire de la
Confdrence de 1930 avait prdvu une telle possibilitd dams les bases de discussion
qu'il avait 6tablies, et M. Cidel disait A ce propos quton me saurait "consid4rer
la revendication d'une zone spdciale c6tibre en matibre de sretd comme une inno-
vation sans racines dans a pratique internationale" i§... Gidel a dtd bon prophbite

15 Documents officiels de la Conf6zexre des Nations Unies stu le droit de la mer,
vol. II, annexes, document AiCONF.13/L.52.

16/ Gilbert Gidel, Le droit international public de ia mer, tome III,
La mer territoriale et la zone contigu'd, Paris, 1934, p. 461.



lorsque par ailleurs il dcrivait : "'Si une entente g6n4rale peut, 'en ldtat actuel
du monde, se rdaliser & plus ou moies bref d6lsi sur la largeur de la mer terri-
toriale, ce ne saurait 1tre que par le moyen de la zone contigui"l/. Ces lignes
6crites en 1934 demeurent toujours vraies en 1960.

Pour conclure, qu'il x & soit .permis de brosser une perspective d'avenir qui,,
r9e dan Is meilleure des hypothbses, demeure angoissante : supposons que la
proposition des six plus six finisse par 1'emporter en rallj ant is maJorit6 requise
des deux tiers, ce qui nest pas exclu. 11 subsistera de par le monde un noyau
irrdductible ccmpos4 d'une trentaine d'Etats repr6sentant le tiers de lthumanit6,
qut demeureront farouchement attach6s A la rbgle des douze milles et qui ne signeront
ni la Convention de 1958 ni celle qut serait 6ventueflement conclue dans quelques
Jours. On aura scindc6 le droit international de la mer en deux, on aura consacr6
d6finitivement la cassure, le schisme, dams des instruments internationaux. Et
ainsi, sous pr6texte d'assurer l'unit6 et l'uniformiLt de la rbgle de droit, nous
aurons bris6 l'unit6 mme du droit international "

!l/ Ibid., p. 152.
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Twentieth Meeting

Thursday, 7 April 1960, at 3.15 P.m.

M. KORETSV (R6publique socialiste soviftique alUkraine) (traduit du
ruse) : Monsieur le Pr6sident, bien que je prenne la parole devant une assistance
peu nombreuse, je me r6jouis de cette. occasion de vous f6liciter de votre 6lection.
Je salue 6galement notre Vlce-Pr6sident, encore qulil n'ait pas jug6 possible
dtoccuper auj6urd'hui le fauteul. que nous lui avons aimablement offert, et notre
Rapporteur, le professeur Glaser.

Les sdances pr~c4dentes ont fait ressortir assez nettement les rcsitions fonda-
mentales des d614gations sur la largeur des eaux territoriales et les lmites des
"zones de p~ehe". En ce qul concerne la largeur de la mar territoriale, il semble
que l1accord serait facile si tous leos participants A la Conf6rence admettalent la
ndcessitd de fixer par convention la limite 6tablie par lA4volution de la pratique
des Etats, tout en laissant A chaque Etat la possibilit6 de ddterminer la largeur
qui lui convient, jusqut' la limite fLxde.

Mais la discussion se poursuit. 1 faut noter & ce propos qua personne ne
propose plus de revenir & la lmite de trois mifles. On dit ddjh que l'ihstoire
l'a oublide, quon la considbre comme un anachronisme, qu'elle est enterrde. Pour
beaucoup d'orateurs comma aussi pour beaucou_ d'auteurs, la limite de trois milles
nl'est pas une r~gle de droit international. A la Conf6rence de 1930, souvent
6voqude ii, le professeur GiannIni, repr6senttnt de l'Italie (je le mentionne
propos de l'intervention du professeur Mmeli), a ddclard : "Ie principe des trois
milles ne peut plus se justifier ... ". Selon lui, une limlte de six milles rdpondait
aux exigences de l'dpoque, mais il a ajout: "Je ne puls arreter la marche de
lhistoire ... Je ne puts prdvoir l'volution future, je ne sais pas quelle sera
demain la largeur de la mr territoriale" et il a reconna qua "cette largeur diffre
salon le temps et le lieu" I/.

Ce -point de vue 46tait aussi celul de la Commission du droit international, et
la grande majorit6 des-reprsentants A la Conf6rence de 1958 ne 'ont pas contestd
non plus. Et si, A la pr6sente Conf6rence, certaines ddldgations (Etats-Unis,
Royaume-Uni, etc.) ddclarent avec une insistance surprenante qua, sauf ddcision
cdntraire de la Confdrence, ls considdreront la limite de trois milles commae
valable, leurs propos ressemblent A de vaines menaces d1un retour A des positions
celpais longtemps perdues.

A la pr~sente Conftrence, La discussion porte principalement Sur deux propo-
sitions relatives 2 Ia largeur maximum de Ia ier territoriale. l fy a d'une part

i/ Soci6t6 des Nations. Actes de la Conf6rence pour ha codifization du droit
international. Vol. 111, Procs-verbaux de Ia Deuxi~me Commission, 'p. 135-136.
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la proposition de l'Union sovitique 4, claire et simple & appliquer, qui reconnait
une limite de douse milles marins. Cette proposition correspond pour l'essentiel &
I& proposition du Mexique 3/ et b. cella des seize puissances j. Ella est conforme
aux lois selon lesquelles dvolue l'utilisation par les Etats de leurs eaux terri-
toriales et ella' r6pond aux tendances actuelles de la pratique des Etats en ce qui
concerne la fixation de la largeur de leur mar territoriale. Cette proposition
tient compte des vdritables int6r~ts nationaux de tous les Etats car elle tend L
assurer leur s6curit 6 politique et dconomiqu6 et ella leur laisse la pleine utili-
sation des richesses de leur mar territoriale.

"la notion de mer terrItoriale", dit i juste titre le adnateur Tolentino, chef
de Is ddl6gation philippine, "n'est pas un concept purement juridique, elle est
intimement li6e A la sdourit6 politique et 4conomique. des Etats riverains. La
question de la largeur de la mar territoriale est done indissolublement lide au
maintien, ? 1l'existence mgme de chaque Etat riverain". 5/

Une autre proposition consiste i. adopter pour la men territoriale une largeur
de six milles : e'est celle des Etats-Unis Y, celle aussi du Canada 7/, qui coupent
presque autcmatiquement en deux la limite de douze milles, d'oh leur apparence de
demi-mesures qui ne tiennent pas et ne reuvent tenir compte des rdalitds.

Ces derniires propositions se sont arrt4es, pour ainsi dire, bL mi-chemin C'une
solution r6aliste. Or la r~gle du "juste milieu"!, quia mentionnde le chef de la
d4ldgation grecque est inapplicable en l'occurrence. Onze Stats seulement ont
jus pia' prdsent fix6 6. six milles la largeur de leur mar territoniale, alors que
dix-sept - et il ne fa .t aucun doute qua ce chiffre augmentera trbs prochainement -
ont adopt6 des lois qui fixent une limite de douze milles.

Dans ces conditions, toute demi-mesure est inapplicable et risque fort
d'engendrer de nouveaux diff6rends qui pourraient compromettre les relations
pacifiques et amicales entre Etats.

Si l'on veut tenir compte de la pratique et de la r6alit6, si l'on ne veut pas
se bercer d'illusions, il est Avident qua l'on ne peut imposer aux Etats, par un
simple vote, une largeur diff4rente de celle qu'lils ont fix6e eux-mimes. La
question des frontibres Wun Etat ne peut ftre rgl6e b. la majorit des voix. Ce
serait contraire au principe de l'int6grit6 territoriale.

Documents officiels de la Deuxi~me Confdr'ence des Nations Unies sur le droit

de la mar, annexes, document A/CO1NF.19/C.l/L.l.

3/ Ibid., document A/CONF.19/C./L.2,

/ id., document A/col..9/c.l/L.6.

a/ id., 5th meeting.

6_/ mid., annexes, document A/CONF.19/C.il/L.3.

7/ Ibid., document A/COIp.l9/C.l/L.4.
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Si nous voulons un accord, pas nimporte quel accord, 'pas un accord-h tout prix,
mais un accord rdel sur la lmite de la ner territoriale, un accord qui pourrait tre
consacr6 par une convention, ncus devons arrxter une rgle que les Etats puissent
adopter 6 lunaanimit4. Il ne faut jamais oublier que la fixation des lnits dlun
Etat, de son territoire, de ses eaux et, partant, de sa souverainet6 territoriale,
ne saurait faire l'objet d'aucun marchandage. 11 te st agit pas de chercher une
moyenne, mats de fixer la lmite de la mer territoriale telle qu'elle s'est dtablie
au cours de 1'histoire, lmite qui ne saurait 6videmment ftre infdrieure i celle
qu'un nombre apprdciable d'Etats ont d6J& adoptde.

Si une telle lmite 6tait consacrde par une convention, aucun Etat ne se verrait
imposer une largeur ddtermLnde et ne serait oblig6 de r6duire 1' tendue de ses eaux
territoriales, de se replier sur des limites plus troites. D'autre -part ce maximum
de douze milles nrobligeralt -pas tous les Etats A avoir la meme limite.

Si, 'par exemple, les Etats-Unis ou le koyaume-Uni veulent une mer territoriale
large de trois ou de six milles, ils peuvent l t avoir, cela regarde leur gouvernement.
Personne ne leur impose ni n'envisage de leur imposer une autre limite. l1 s'agit
uniquement, a la prdsente Confdrence internationale, d'arr8ter une rbgle de droit
international, c'est-h-dire de fixer le maximum de douze milles: marins, admis en
droit international et ddtermLnd par 11histofre, que prdvoit prdcisrent la propo-
sition sovi6tique.

Et c'est aux organes 1gislatifs de chaque pays qu'lil appartiendra de ddcider
dans ces limites quelle largeur doit avoir la mer territoriale de leur pays.

1 convient de temir ccmpte du fait quo l'4volution de la socidt4 et, partant,
celle de l'Etat et du droit ne suit pas le mnme rythme, n'est pas uniforme.
L'histoire a ddtermin6 les limites des eaux territoriales comme elle a d6termind les
frontibres politiques des Stats. C'est pourquoi personne ne propose ici de fixer une
rbgle uniforme, unique pour tous, une largeur obligatoire pour la mer territoriale.
Une convention dont les auteurs partiraient d'autres principes ne serait qu'un
chiffon de papier sans vie, une convention mort-nde.

M. CObat Phlk, chef de la d6dlgation cambodgienne, a ddclard ici mgme

"33 semble :donc peu probable que ces nations puissent accepter de
ratifier une convention ou une rbgle do droit international qui les obligerait
h-revenir & une :limite infdrieure, ce qui dquivaudrait,A une rdduction dieleur
souverainet6. Or, A notre point de vue, toute r~gle de droit national ou
international ne serait viable que St o1e tient compte de la rdalitd tangible
et non d'un principe abstrait non recontu par tous. Si le drolt s'6carte de
la rdalitd, U1 risque de'rester lettre morte et de contribuer non & une aizi-
lioration de la situation internationale mais plutat A order une source
nouvelle de chaos et de confusion." §1

8/ Ibid., 126me. sance.
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La proposition sovidtlque vise h 6carter les malentendus et les heurts, &
dviter "le chaos et la confusion!' dont a parl6 le chef de la d614gation cambodgienne
et qul, dans une certaine mesure, mettent obstacle & la coexistence pacifique des
peuples.

Quelles sont done les objections opposdes & i'adoption de la proposition
tendant i fixer la limite de la mer territoriale h douze milles?

M. Dean, chef de la d6l6gation des Etats-Unis 9/, et mon and sir Kenneth Bailey,
chef de la d6l6gation australienne i/, partent du principe que la doctrine de la
largeur de la mer territorilae est d6terminde par celle de la libert6 de la haute
mer.

Le professeur ailey a ddclar6 carrdment que, pour r4gler la question de la
limite de la mer territoriale, la Conf6rence doit d6limiter au mons trois lbert4s
historiques qui, d'aprbs lui, sont "i la base de la notion de haute mer".

1ais M. Bailey parlait de la haute mer, alors qu'lil s'agit fi de ls mer
territoriale.

D'abord, le point de d6part du professeur Bailey et de M. Dean est illogique.
Nous savons que ce n'aest pas la mer territoriale qui est ddtermin6e par la haute
mer, mais que ct est la haute mer et par consdquent ses limites, les limites de la
libert6 de la haute mer, qui sont d6termin6es par la mer territoriale. En effet,
aux temes de l'article premier de la Convention sur la haute mer 11/ adopt4e 6 is
premibre Conf6rence de 1958, on entend par "haute mer" la partie de la mer qui
n'appartient ni & la mer territoriale na aux eaux int6rieures dtun Etat.

11 me semble que, si Von veut rdsoudre les problmes de ln mer territoriale,
le point de depart doit touJours etre la mer territoriale.

En outre, le point de d4part du professeur Bailey et de M. Lean est faux
historiquement. La doctrine de la ite de la er terrLtoriale est nde Ce la lutte

contre les tentatives des Etats qui, ayant acquis la maitrise des mers, vculaient
envahir. plus facilement le territoire d'autres Etats. Les mattres de la er consi-
d6raient jadis le littoral colume une d6pendance de la mer, ils allaient de la mer
la c8te, suivant la dfinition que Breakton a donnde de la c~te : quasi mEis
accessio.

/ ibid., 4bme sance.

L/ Ibid., libme sdance.

21/ Documents officiels de la Confdrence des Nations Unles Sur le droit le ia mer,
vol. II, annexes, document A/CONF.l3/L.53.
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A J6'poque du partage des colonies, tpoque heureusement rdvolue, lee grandes
puissances maritimes rivales s'emparaient du littoral des colonies qu'elles
convoitaient, puis pr6tendaient 6tablir leur domination sur l'arrire-ays.

Les stats riverains ont naturellement cherch6 h tenir les navires 6trangers a
bonne distance de leurs cStes, & port6e de canon, comme on disait alors. Us ont
voulu, & cette distance de leurs cOtes, donner A leur mer territoriale une lmite
qui leur permette d'assurer, dans une certaine mesure, leur s6curit6, de prdt6ger
leurs int6rfts at d'exploiter librement lea richesses de leur mer.

Les p6riodes de r~volution, les pdriodes marqudes par des mouvements de libd-
ration ont vu s'affirmer la tendance, ddterminge par la lutte des forces de la
rdaction contre les mouvements rdvolutionnaires et les mouvements de lib6ration, A
consolider les fronti~res at & fixer pour la mer territoriale des limites
suffisantes.-Au temps de la rdvolution anglaise, h l'4poque de Cromwell, les "mere
britanniques" s'6tablissaient "jusqu'A leur plus vaste 6tendue", et le problame de
la largeur de la mer territoriale s 'est pos6 d~s les premieres anndes qui ont suivi
la naissance des Btats-Unis comme pendant la r6volution franqaise.

L'Etat sovi6tique issu de lt grande rdvolution d'octobre, en butte, dbs ses
premieres anndes & des attaques venant de louest et de l'est; du nord et'du sud,
a fixd la limite de douze milles qui existait avant la rdvolution. Le souci
d'assurer leur sdcuritd incite les peuples qut se sont libdrgs ou sont en train de
se lib6rer de la domination coloniale, qui'redressent leurs dpaules, A s'affranchir
aussi de l'dtau &'une mer territoriale 6troite, pour 4loigner le plus possille les
navires de guerre 6trangers qul croisent au large de leurs c8tes, les flottilles de
pkche qui pillent leurs richesses en poisson pour mieux se prdmunfr contre les
actes de sabotage des forces rdactionnaires qui cherchent sans cesse h miner les
forces des jeunes Etats et A s'y infiltrer pour y organiser un coup d'Etat. Tout
cela pousse lea Etats, surtout les Etats encore jeunes, A porter A douze milles
marins la largeur de leur mer territoriale.

Les forces qui veulent conserver une autoritd qu'elles sont en train de perdre,
qui veulent maintenir les peuples dans la crainte de perdre leur ind6pendance
polltique et 6conomique, 6ikvent ici objection sur objection contre l'adoption
d'une limite de douze mnlles pour la mer territoriale. lis affirment notamment
qu'une largeur de douze milles entraverait la libert6 de navigation. Mais, tant
que la libertd de navigation ne devient pas la libertd de s 'introduire dans des
eaux et territoires dtrangers, le droit de passage inoffensif A travers les eaux
territoriales dl'autres Etats garantt pleinement les intdrgts de la navigation
internationale, qui nla d'ailleurs plus tallement besoin, vu les progr~s techniques
modernes, de longer les ctes. Le chef de la ddldgation vdndzuiienne a ddclard

"Rien n'est plus faux que de prdtendre qu'une extension de la mer territoriale
constitue une atteinte h la libertd de navigation et A la libert6 de la
haute mer." iai

i/ Documents officiels de la Deuxi~me Confdrence des Nations Unies sur le droit
de la mer, 66me sance.
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On cherche aussi A nous faire pour en soutenant que lea Etats riverains
pourraient se meler de la navigation internationale et seraient mike tentds de le
faire si lea limites de la mer territoriale dtaient reculdes, mais on nous passe
sous silence le fait que certains Etats, ainsi qu'en tmoignent des conmunications
r6centes, nthdsitent pas 5. arreter des navires de commerce 6trangers bien au-del6.
de lebr mer territoriale. On arle encore de la chert6 du "passage" : on nous dit
qull faudra jeter l'ancre it une plus grande profoudeur. Or nul n'ignore que la
profondeur de la mer ne dipend pas toujoura de la distance par rapport 6. i& cte;
du reste, ce n'est que dans des circonstances exceptionnelles qu'un navire fait
usage de ses ancres car le droit de passage inoffensif implique seulement le passage
et non le s6jour de navires dtrangers dana les .eaux territoriales.

On a meme essay4 de calculer la hauteur ' laquelle un navigateur doit se trouver
pour pouvoir distinguer le cote b. distance de douze milles. le chef de la d616-
gation des Etats-Unis a affirm6 que lee yeux du navigateur devaient Stre L une
hauteur de 110 pieds au-dessus du niveau de la mer. ais on sait que d6j. au
Moyen 9ge, alors quifl n'existait encore pas de moyens techniques perfectionn~s pour
d6terminer la distance par rapport A. la cte, en Ecosse par exemple, la visibilit6,
qui servait A. d6limiter la zone exclusive de ptche, 6tait fixde A. une distance de
14 & 28 milles. Coke, juriste britannique bien connu du XVI6me sibcle, fixait
(en tant que rbgle de droit) cette distance & 14 m-iles. Le professeur Barts,
chef de la d6l6gation yougoslave, a rappeld une note du Ddpartement d'Etat des
Etats-Unis datge de 1793 selon laquelle la visibilit6 maximum A. l'oeil nu 6tait
6valu6e A 20 milles f3/.

On soutient aussi qu'une mer territoriale de douze milles imposera aux Etats
riverains, des charies suppldmentaires en raison du contrSle et des patrouilles h
organiser, de la s6curitd & assurer, des phares oStiers A rg6quiper, des cartes
marines h refaire, etc., en vertu de l'article 16 de la Convention sr la mer
territoriale et la zone contigu l4/.

Je ne chercherai pas A ddterminer dane quelle mesure ces calculs sont exacts,
ni A prouver que lee Etats d'avant-garde prennent de toute manibre des dispositions
pour assurer la scuritd de leur navigation. Je me contenterai de signaler qu'aux
termes de l'article 16 1'Etat est setlement tenu de ne pas entraver le passage
inoffensif des navires de commerce 6trangers dana sa mer territoriale et de faire
connaltre de faqon approprige tous les dangers qui, A. sa connaissance, menacent la
navigation dana sa mer territoriale. (De toute dvidence, l'Etat riverain ne peut
et n'est pas cens faire connattre les dangers qu'Ll ignore.)

i/ Ibid., 86me s6ance.

lfJ Documents officiels de la Confdrence des Nations Unies sur le droit de la mer,
vol. II, annexes, document A]COhF.13/L.52.
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Il semblait manifeste jusqu'Z. prtsent & toute personne non prdvenue que la
sdcurit6 de l'Etat exige une mer territoriale plus large. A diverses reprises lea
Etats-Unis eux-memes ont essayg d'4tablir, pour eux et pour le continent amricaln,
une zone de sacurit6 allant jusqu'k 3b0 milles. Cependant, M. Dean, chef de la
ddldgation des Etats-Unis, affirme qu'une large mer territoriale est inutile pour
assurer la s4curit6 d'Etats pacifiques. Quant A M. Drew, chef de la d6l6gation
canadienne il a soutenu quil valait mieux, du point de vue de la scurit6, avoir
une mer territoriale aussL 6ttoite que possible pour faciliter la surveillance et
qu'une mer territoriale plus large (c'est-b-dire jusqu1A douze milles) accroltrait
par trop iesdbigations des Etats riverains. D'autres reprdsentants ont soulign6
qutilleur serait difficile de d6fendre leur mer territoriale.

Les Eats soucieux de protdger leur inddpendance et ne nourrissant aucune
intention agressive A 1'6kard d'autres pays ne sauraient 6videmment 8tre convaincus
par ces arguments. Ils savent qu'une mer territoriale plus large aide les peuples
i ddfendre leur libert6, leur ind6pendance que beaucoup viennent 4 peine d'acqu6rir
apras une longue lutte. Us comprennent qutun r6tr6cissement de leurs eaux terri-
toriales permettrait aux navires de guerre et aux avions militaires 6trangers de
s'approcher de lebrs eStes avec des intentions qui ntont rien de pacifique; ls
savent que lorsqu'on vient leur dire que la largeur de la men territoriale est sans
importance 6tant donn6 les moyens de destruction modernes, ces propos ne visent
qu'a affaiblir la sdcurit6 des autres peuples, pour que des eaux territoriaies
r6tr6cies favorisent la p6n6tration militaire et doonemique dans d'autres pays.

On sait que l'opposition tenace de nombreux pays a une extension de la mer
territoriale eat dictde depuis longtemps par des considdrations militaires. On a
d6jk rappeh6 la d6claration que M. Dean (il eat difficile d

trvoquer son nom en son
absence,r,mais ses paroles sont consigndes par crit) a faite rcemment a ine rdunion
de la Commission des relations 6trangbres iu Snat amdricain, oi il s'exprimait plus
franchement

"... Notre marine de guerre prdfrerait que la mer territoriale solt aussi
troite que possible afin de conserver au maximum ses possibilits de

dtploiement, de passage et de manoeuvre en haute men, clest-a-dire en dehors
de la juridlction des pays." f5/

Pour dissimuler leurs desseins belliqueux, ils ont recours non i des arguments
s6 ieux et fondus, dont ls gont totalement ddpouvus, mais & des fables, a des
histoires rebattues concernant les sous-inarins soviftiques. 32s n'arriveront a
convainere personne Le chef de la dldgation vdndzu6lienne a fait observer que ces
arguments, ces prdtendus arguments dirais-je, sont risibles. Ils montrent
simplement que ces conteurs d'histoires & dormir debout reconnaissent la faiblesse
de leur position, ha pauvretd de laurs arguments i/.

i_/. Convention bin the Law of the Sea. Hearing Before the Committee on Foreign
Relations, United States Senate, Eighty-Sixth'Congress, Second Session,
January 20. 1960, Washington,..1960, p. 109.

L6i Documents officiels de la Deuxibme Confdrence des Nations Unies sur le droit
de la mer, 66me stance.
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lous devons songer non & la guerre ceais 'a la coexistence pacifique des Etats,
bien qu'elle soit encore pleine de contradictions, de tentatives incessantes visant
A renverser la marche de i'histoire. Dans ces conditions., on ne saurait tol6rer une
attitude nihiliste A 1 t6gard de la largeur de la mer territoriale car la mer terri-
toriale garde toute sa valeur commae barribre dfensive. Ses limites doivent done
8tre plus larges (jusqu'h douze milles marins) dans ltintdret de la scuritd, ccmme
l'a soulignd ici le chef de It d6lgation de la R6publique arabe unie 2/.

Le courant de 1'histoire emporte les vieilles positions. Les peuples ilb6r6s
de la d6pendance politique et dconcmique veulent maintenir et renforcer leur souve-
ralnet6, leur ind6pendance et leur droit de disposer de leurs biers, de leurs
ressources, leur droit d'assurer leur s6curit. Uls savent qu'une limite de douze
milles leur est indispensable et qulls y ont droit.

A la Conf6rence de 1930, le professeur Gianatni a dit qulil ne pouvait "arreter
la marche de ithistoire" et qu'il ne savait "quelle serait demain la largeur de la
mar territoriale" 18f, ais A cette Conf6renco nous avons entendu des paroles
prophotiques : "La doctrine des douze milles prdvaudra indvitablement, aujourd'hui
ou demaln, et son triomphe sera d6finitif et complet".

Lorsaue ce r6sultat logique sera obtenu, il sera facile de rdsoudre tous les
problmes qui se posent et avant tout celui de la "zone de peche", inscrit & l'ordre
du jour de notre Conf6rence.

Les Etats affirment de plus en plus leurs intdrits en mati re de p~che. Le
perfectionnement des mdthodes de piche a pr46 de nouvelles possibilit6s d'exploi-
tation rationnelle des richesses de la mer. Mais les grob monopoles se servent de
leurs flottiloes bien 6quipdes pour mieux piller les eaux cti~res de pays 4trangers,
comme N. Drew, chef de la d6l6gation canadienmne, l'a 6ioquemment ddcrit A la premiere
Confdrence. fl y a longtemps qu'a 6t6 ddmentie la 16gende salon laquelle les
r6serves de poisson seraient in6puisables. Les Etats riverains veulent naturellement
protdger leurs eaux ctibres oth le poisson est en gdnral plus abondant, ils veulent
prot6ger leurs ;echeurs, leurs filets, leur mat6riel de peche, crder les conditions
propices h la conservation et & la reproduction des espbces et prendre certaines
mesures relatives A la Oche dans les eaux c8tibres. Le meilleur moyen est encore
de porter & douze millas la largeur de la mar territoriale, ccmo la proposd la
d6ldgation de 1'Union sovidtique. Le s6nateur Idatine-Daftary, chef de la ddldgation
iranienne, en a hettement ddmontr6 la ncessitd 12.

D'apr~s des auteurs britauniques, notamment d'apr~s l'ouvrage trbs int6ressant
de Fulton (1911) LO/, la question de la peche, comne celle de la sdcurit6, a jou6 un
r~le ddterminant dats les revendications concernant la sauverainetd sur les eaux

l Ibid., 176me sdance.

L81 Soci6td des Nations. Actes de 3a Confdrence pour It codification du droit
international. Vol. III,;Procs-verbauxde la Leuxibme Commission, p. 135-136.

L9/ Ibid.

LO/ Thomas Wemyss Fulton, The Sovereignty of the Sea, Edinburgh and London, 1911.



territoriales. Or il se crde & premiere vue une situation curieuse : plusieurs Etats
acceptent une zone de peche de douze milles, mias refusent dlaccepter une limite de
douze milles pour la mer territoriale.

D63h & la Conf6rence de 1938, la dU16gation ukrainienne a soulign6 que, pour ce
qui est de la compdtence exerce et des caract6ristiques Juridiques, la zone contiguU
qui vient s'ajouter & la mer territoriale nen est que le prolongement. On soutient
depuis longtemps qu'il existe un lien dtroit entre la mer territoriale et la zone
contigui. A la Conf6rence de 1930 on a fait valoir que ces comp6tences ne difftrent
pas dans les eaux territoriales et dans la zone contigutd. Le repr6sentant de
l'Espagne, notamment, a posd les questions suivantes .

"Quels sont les droits de l'Etat riverain dans la zone contiguU? Ce
sont des droits de police concernant la douane, le controle sanitaire et
la p-che ... Ii xiste ausi un 'droit punitif' i6 t la sdcurit6 militaire
des Etats ... Or quels sont les drolts de l'Etat riverain dans les eaux
territoriales? Les m mes, absolument les mgmes."

En effet, la comp6tence exerede par l'Etat riverain dans la zone contigug, les
caract6ristiques juridiques, comme Je 'ai fait remarquer, sont pratiquement les.
ieres que celles de l.'Etat riverain dans ses eaux territoriales. Ce qui appara~t
nettement dans la d6finition juridique des eaux territoriales apparait sous une
forme voile dans la dfinition de la zone contiguE. I suffit d'6numdrer les
comp6tences exerc6es traditionneliement par l'Etat riverain dans la zone contIgud,
ecomp6tences reconnues et toujours plus 6tendues : police doanire, sanitaire,
fiscale, sdcurit6, p9che, droit de juridiction qui comprend le droit de poursuivre
et de punir les infractions aux lois du pays, pour voir clairement qu'elles ne se
distinguent qu'en apparence des comp6tences rsultant du r6gime de la mer
territoriale.

Cest surtout pour rdpondre L la politique des grandes p6issances maritimes,
qui s'efforqaient de confiner les Etats riverains dens des eaux territoriales
6troitement d6limites, qu'ont 6t6 cr6des les zones contigus. C'dtait en quelque
sorte une ianibre Indirecte dt4largir la mer territoriale. C 'tait l'expression
d'une tendance de plus en plus marqu6e L 6largir les eaux territoriales en pr6voyant
des compdtences particulibres li~es & la mer territoriale. Les zones contiguds
dtaient en quelque sorte les branches d'un arbre en pleine croissance. On consi-
ddrait done, par analogie, la zone ob e'exerqait le droit exclusif de p~ehe comme
faisant partie int6grante de la mer territoriale.

Toutefois, les grandes puissances maritimes n'ont jusqu'i prdsent reconnu des
zones contigus quedans la mesure o4 cela leur paraissait opportun (zones fiscales,
douanires, sanitaires, oontrSle des spiritueux), mats elles se sont systmatiquement
opposdes & la reconnaissance de zones de prche en dehors des eaux territoriales.
A la Conf6rence de 1930, les repr6sentants du Portugal et de l'Islande ont cherchA
& faire dtendre Is mer territoriale pour prot6ger l. pche c8ti6re ou & faire.
reconnaettre des zones de Oche: On leur a oppos6 un refus. Cela explique pourquoi
la zone de pche ne figure pas au nombre des zones contigtds reconnues dans les
projets de codification, par exemple dans le projet de eodification de la mer
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territoriale de Harvard 21/. M. Mameli, chef de la ddldgation italienne, a continud
de d6fendre cette thbse h la deuxime Confdrence. 1l a notaninent d6clard :

"Le droit en vigueur ne connatt ni zones de peche ni droits de Oche
exclusifs dans ces zones. Jamais la zone contigui n'a 6t6 consid6rde en
droit international comme une zone de drolts de p9che exclusifs." g2/ -

Pourtant, les liens indissolubles qut existent entre zones de peche et eaux
territoriales apparaissent plus clairement que pour d'autres catdgories de zones
contigus. Si lea zones douanifres, sanitaires, fiscales et en mati~re de spir-
tueux peuvent Stre considdrdes 4usqu'& un certain point comme rdsultant des
fonctions administratives et policibres de l'Etat, lea zones dites de pcLe
signifient et doivent signifier davantage : elles sont 6troitement lides aux eaux
territoriales, & la souverainetd territoriale, car elles sont ltdes an droit accord4
bi des ressortissants et & des organisations, d'explolter ces rdserves de poisson.
De meme que lea droits exelusifs sur lea prodults de la terre se rattachent aux
droits sur le territoire, ainsi lea droits exclusifs sur les richesses de la men
sont lids aux droits sur lea eaux elles-mmes, qui deviennent de ce fait mer
territoriale. Ce point eat parfaitement clair neme pour ceux qui revendiquent le
droit A une zone de lOche en dehors de la mer territoriale.

11 eat recommand6 dans la proposition canadienne g/ que 1 'Etat qui a 6tabli
une zone de peche y ait "lea mmes droits que dans sa men territoriale en ce qui
concerne la pche et l'exploitation des ressources biologiques de la men". Quoi
qu'on fasse, Ul ne faut pas que cette zone s'appelle mer territoriale.

Le meilleur moyen dtassurer effectivement l'exercice de droits de peche
exclusifs, considdrds comme rsultant des droits souverains sur la mer territoriale,
eat d'appliquer fidblement le principe des droits souverains de l'Etat riverain sur
sea eaux territoriales 61argies. Ainsi, chaque Etat pourra rdglementer complbtement
et librement la jche dans lea eaux coti~res, prendre des mesures -pour prdserver lea
richesses de la mer et protdger la p che contre lea canonnibres qui sillonnent Jles
eaux cetibres, gnant la peche et endrmrageant souvent lea filets et autres engins
de ptohe.

Mais cette solution ne s'accorde manifestement pas avec la politique de
certains Etats, surtout avec leur politique navale et adrienne. Four servir leurs
propres intdrats, ils veulent & tout prix rdduire au minimum la largeur de la men
territoriale, en vue de "conserver au maximum leur libert6 de manoeuvre", ccmme la
dit M. Bean. Au non de ces intdrets, ils sont pr~ts en ce moment & "lfcher le
morceau" (11 est vraL que ce n'est pas le leur mals celu d'autrui, puisqutils

4_/ Research in International Law, Harvard Law School : Nationality, Responsibility
of States, Territorial Waters (Drafts of conventions prepared in anticipation
of the First Conference on the codification of international law.
The.Hague, 1930). Cambridge, Mssachusetts, 1929, p. 246.

-_ "Documents officiels de la Deuxibme Confdrence des Nations Unies sur le droit
'de la mer, 7&me sance.

.f Ibid., annexes, document A/COF.18/C.1/L.4.
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cherchent A conserver des droits de-peche dits historiques dans lea eaux 6trangbres,
c'est--dire A accorder cette zone'd'une main pour la reprendre de 1'autre), pourvu
que l'on reconnaisse une mer territoriale aussi 6troite que possible.

Si Jadis lee grahdes puissances maritimes et imprialistea s'opposaient A
l1argissement de la mer territoriale afin d'empocher Itextension de la zone de
droits de p@che exclusifs des Etats riverains, aujourd'hui elles scnt prates A
reconnattre une zone de pache plus large non par intdret dconomique mais pour des
raisons essentiellement militaires.

C'est pourquoi, dans leurs propositions, elles distinguent la zone de peche de
la mer territoriale et, sur le plan juridique, excluent la zone de pache de la
souverainet6 sur les eaux territoriales. Il est significatif que la proposition
des Etats-Unis 1_/ qualifie la zone de pAche de "zone extdrieure"; mame si cet
artifice smantique ne change rien A la d6finition des droits de p cbe exclusifs
- il ae suffit pas pour modifier la portde des ccmp6tences, d'employer "zone
ext6rieure pour "mer tetritoriale" - il est regrettable que des ddlgations cemme
celles du Canada et de l'Islande ?J, qui tiennent sfirement A protdger leur pehe
ctibre du pillage massif, iaent suivi ceux qui distinguent et, partant, opposent
jusqu'A 'in certain point zones de pache et mer territoriale.

Au lieu de s'appuyer systdmatiquement, par principe, sur des moyens juridiques
vdritables de protdger leurs int6rats nationaux, au lieu de donner A leur mer
territoriale ume largeur plus large (jusqu'A douze mifles marins), ces ddldgations,
notanment la d1igation islandalse, opposent sans aucun fondement th4orique leurs
droits de pache (que l'Islande vient de d6fendre "lea armes A la main"), qu'elles
appellent "juridiction en matibre de pehe",6 la mer territoriale, affaiblissant
elles-memes leurs chances de s'assurer des droits depache exclusifs ainsi qua leur
argumentation en faveur de droits souverains jusqu

t& douze milles.

Ainni, on ne peut vtaiment d6fendre lea droits de pecbe exclusfs qu'en les
rattachant directement aux droits sur la mer territoriale, dent la largeur doit Stre
fixde A douze mifles marIns.

14. GRCS (France) : Monsieur le Prdsident, bien que le ddbat gnn6ral soit
d6jA fort avanc6, je voudrais maintenant, n'ayant pas eu l'occasion de le faire
plus t8t, vous prsenter, A vous ,ainsl qu'A notre Vice-Prdsident et A notre
Rapporteur,. les f6licitations de la d6idgation frangaise.

En cette phase tardive du d4bat, la d6ldgation frangaise pense qu'lil lui
suffira d'indlquer brihvement sa position sur leas diverses propositions prdsentdes
A la Confdrence et lea raisohs de cette position.

24 Ibid., document A/CQ.19/0fl/LL3;

g/ Dbid;, lflme sdahca.
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fous appuyons la proposition des Etats-Unis dtAm6rique R6 et nous ne pouvons
iccepter lee thbses contenues dane lee propositions ddposdes par 1'UBS 27j, le
*exique _gj, le Canada L_/ et, ce matin eme, par un groupe 'Etats 3Q/. Cette
oosition ne peut dtonner puisquelle d6coule .logiquement de celle que nous avions
rise en 1958. Pour 6viter toute r6p6tition, je me permets de rappeler que lee
?aisons en avajent 6t4 exposdes et apparaissent dans le Recuei! des travaux aj.

Je voudrais doic tenter de simplifier le d6bat en imitant c qu'ont d6jb fait
liverses d6l6gations, notamment celles de l'Inde 32/ et de l'Australie 3/. Toutes
Les positions ont 6t6 exqoses, affirm4es avec force et, permettez-moi de le dire,
vee peu de traces de cet esprit de conciliation auquel il eat devenu classique de
rendre hommage, reais, pour le moment, sans visibles consdquences.

Ne serait-il pas utile de rechercher ensemble un terrain de conciliation? Pour
rela, 11 faudrait, je pense, afin de faire le point de la discussion actuelle,
L'examiner sous son double aspect : celui des questions juridiques et celui des
questions 6concmiques et techniques.

Et d'abord, si vous me le permettez, les questions de droit.

Dans une assemblde de pl6nipotentiaires, il est fr6quent que les juristes se
sentent mal & laise. Les libert6s - et parfos les licences - qu'lils volent
prendre avec ce qui est, pour certains d'entre eux, laobjet d 16tudes quelquefois
d'un demi-sibcle, les inqui~tent et lon frappent de stupeur. Puis-je rappeler quo
nous parlons devant de nombreux professeurs de droit international, devant
d'tminents internatioalistes; et ce sont eux qui commenteront nos propos et qul
len jugeront. Le Jeu des citations plus ou moins complktes, les affirmations
d'avocat ne p~seront pas lourd dams un article qu4crira domain le
professeur Bourquin, ce grand savant belge, ou le professeur Frangois, dont nous
admirons tous lee travaux sr ces questions depuis trente ans. Rien ne sort non
plus de vouloir ressuseiter le morts. Je nen prendrai que deux exeLples

L/ lbdt annexes, document A/CONF.19/C-l/L.3.

?y/ 2bid., document A/COfF.l9fC.l/Ltl.
L8/ Ibid., document A/CONF.19/C.l/L.2,

g2/ Ibid., document A/coNF.:L9/C~l/L.k.*

32/ Ibid., document A/CONF.19/C.l/L.6,

_if Documents officiels de la Conf6rence des Nations Unies sur le droit de la
merA vol. Il, 86me, 37&d-iet 556me s6ances; vol. I, 14 me sance pldnibre..

_3d Documents officiels de la feuxime Conf4renoe des Nations Unies stir le droit

de la mer, iO0me sdance.

33 Ibid., flame sdance.
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Croit-on en v6rit6 Impressionner en pr6tendant qu'Anzilotti acceptait la thbse
que la limite des eaux territoriales de chaque Etat pouvait etre discr6tionnairement
fixde par cet Etat en toute souverainetd? Je ne lirai qulun passage de ce grand
auteur

"Cette ccmmunaut6 internationale nlest possible que dans la mesure oh

los Etats qui y participent ntagissent pas d'une manibre arbitraire, mais
conforment leur conduite .des r~gles qul limitent la libert6 d'aetion de
chacun des tats et 6tablissent la faqon dont Us doivent se comporter dans
leurs rapports rdciproques. L'observation des faits ddmontre qu'il y a li,
r6ellement, un syst~me r6gulateur de la Soci6t6 des Stats." 1j

Te second cas est celul de M. Gidel. Et je voudrais d'abord remercier de tout
mon coeur son 6l've, le professeur Fattal, d6l6gu6 du Liban, qui, dans un magnifique
6ioge, a su dire ce matin les sentiments de reconnaissance que beaucoup d'entre nous
- je le sais - portalent au maitre disparu. Je sais 9tre l'interpr~te fidble de
l'Universit6 frangaise et de Yme Gidel en exprimant A notre collogue libanais leurs
remerciements et leurs sentiments dmus.

H61as, tous n'ont pas pour Gilbert Gidel la r6vdrence de notre coll~gue
libanais. D6JA en 1958, A sa place - et Je me souviens qu'iU 6tait toujours assis
& la gauche de la prosidence - j'avais, avec son autorisation, relev6 les affir-
mations les plus inexactes tirdes de son ceuvre. Heureusement, comme le
professeur Fattal nous l'a dit ce matin, malgr6 &a mort sa pens6e n'est pas dteinte
et ses 6,1ves vont publler la totalit6 de son oeuvre - et entre autres as 7CO pages
de notes magnifiques qu'll prenait, a son bane, Jour par jour, sur la Conf4rence
de 1958. Et craignez, Messieurs, les jugements de celut qui ne vous dcoutait pas
sans penser que, trop souvent, vous mprisiez son enseignement.

Clest par respect pour ce grand nom et, je le sais, avec ls comprdhension et
l'appui de nombreux professeurs pr6sents dans cette salle, que je vais, trs
bribvement, rectifier diverses affirmations faites sur des points de droit.

Je m'excuse d'avoir A enfoncer des portes ouvertes, rais mEaheureusement l y
en a plusieurs.

1) l est inexact que tout Etat puisse librement fixer la largeur de sa mer
territoriale jusqu'A douze milles. Je n'invoquerai que deux textes, mias deux
textes indiscutables, h l'appui de mon affirmation

a) L'arret de la Cour internationale de Justice;

b). Le rapport'de la Commission du droit international.

Voyons tout d'abord l'arret. La Cour a dit

34/ Dionisio Anzilotti. Cours de droit international - V. I. Introduction.

Th4ories gnrales. Paris, 1929, P. 43.
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"La ddllmitation des espaces maritimes a toujours un aspect international;
ella ne saurait d6pendre de ia seule volontd de 1'Etat riverain ... " 3/

Cec se passe de ccnmentaires.

Ensuite, la Commission du droit international a dit

"Etant donn6 que plusjeurs Etats ont 4tabli une largeur entre trois

et douze milles mais que d'autres Etats ne sont pas pr&ts & reconnattre
cette extension, la Commission nta pas dt6 a maime de prendre une d4cjsion
Lce sujet et ells a exprimn l'avis que cette question devrait 4tre ddcidde

par une Conf6rence de pl4nipotentiaires." '1/

Je n'insisterai que sur six mots : "he sant pas pr~ts A reconnaltre". La
Commission marque done clairement qu'elle accepte la thbse salon laquelle toute
limite de plus de trois 1lles West pas imposable aux autres Etats. Ella a une
valeur pour ceux qut la reconnaissent; elle n'en a aucune pour les autres. Il eat
inutile de chercher & faire dire plus au rapport de la Commission du droit inter-
national. Cela eat largement suffisant. La vole eat ouverte. Iais me nous faltes
pas dire, devant le Rapporteur de la CcmmissLon du droit international, malgr6 son
silence oblig6, que n'limporte quelle lmite entre trois et douze eat lieite. Non;
elle eat licite pour ceux qul l'admettezt, mats ells me l'est pas pour lea autres.

Deux points devraient 6tre franchement reconnus, ce qui permettrait de ne plus
dchanger en vain des argumentations juridiques qul sant presque un dialogue de
sburds. Ces deux points sint sl raisonnables que j'avais pens6, au dbut de cette
Confdrence, qu'ils ne seraient plus mis en discussion. Mlheureusement, ils le
sant encore et je me vois contraint de les rdpter.

D'une part, la r~gle des trois milles atest pas si ddfumte - et le
professeur Koretsky vient de nous le dire - puisqu'elle eat encore Is lmite d'un
ban nombre d'Etats. Elle eat mme si peu ddfune qu'aujourdhuj encore clest Is
seule qui nait pas besoin dtune reconnaissance expresse par les autres Etats.
C'est la seule lUmite qui, par cons~quent, soit automatiquement licite selon le
droit international.

D'autre part, toute autre limite nWest valable internationalement que si elle
eat formellement ou tacitement reconnue per les autres Etats.

f1 ne me resterait rien & ajouter sur ce point sl je ne me sentais tenu de
rdpondxe & Is question qui mts 6t4 pose par le reprdsenCant de Ceylan,
sir Claude Corea, qui prdsida avec tant de talent les travaux: de la Quatrime

35/ C.I.J., Recueil 1951, p. 132.

Documents officiels de 1'Assemblde gdnrale, onzi6me session, Suppl~ment No 9,
par. 33, article 3, comentaire, par. 7.
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Commission, i1 y a deux ans. Il nous a demandA quel 6 tait le contenu exact des
divers traLtds qud avaient 6t6 citds dans le ddbat, et au nombre desquels se trouve
un trait6 de la France.

On nous a dit : divers Etats, dont la France, qui revendiquent trois milles,
ont cependant reconnu par trait6 une largeur trbs sup6rieure, de neuf milnes ou de
vLngt kilomtres 37/. 11 suffira, je pense, que je lise i'article 15 du Trait6
entre la France et le Mexique, du 27 novembre ±886 M I

"Les Parties contractantes sont convenues de considdrer ccMme limite
de la souverainet6 territoriale sur leurs c8tes respectives la distance de
20 kilombtres, A compter de la ligne de la marde la plus basse.

"Toutefois cett6 rbgle sera settlement appliqude pour l'exercice du
contrtle de la douane., pour l'ex6cution des ordonnances de la douane, -et
pour lea prescriptions contre la contrebande, et ne sera par contre
nullement appliqude dans toutes lee autres questions du droit maritime
international."

L'artjcle 4 du Trait6 entre le Royaume-Uni et le lexique du 27 novembre 1888
est identique -9/, de m~re d'ailleurs que le Trait6 avec 1'Allemagne du
5 ddcembre 1882, article 8 LI, et le Trait6 avec Subde-Norvbge du
29 Juillet 1885 3L/ ainsi que le Traitd avec lea Pays-Bas du 22 septembre 1897 kjg.

Voil& done la r6ponsA b la question de sir Claude. IL s'agit d'une reconnais-
sance mutuelle de comp6tences de police dans une zone contigu'd - avant que
l'expression fMt connue - at le prob me de la largeur de la mer territoriale est
formellement dcartd dans lea termes que J'al pris le soin de vous citer.

Les erreurs juridiques sont.si frdquentes qu'il faudrait toute une confdrence
pour lea ddnoncer,. et je oraindrais 6videmment d'dpuiser votre patience. Mais Ul
en est tout de m~nme une deuxime que je dais relever ici, car elle est d'importance.
Clest celle que lon comet lorsqu'on nous dit que le passage des adronefs eat libre
dazis 1'espace a4rien au-dessus de la mer territoriale et quil nly a absolument
aucune restriction a cette libert6. Li encore, je crois q'il suffit de citer lea
textes

37 Documnts officiels de la Deuxibme Confdrence des Nations Unies sur le droit

de Ia men, ] ae adance,

38 Martens, Nouveau Recuell gdndral de traitds, 2&xe srie, tome XV, p. 840.

U/ British and Foreign States Papers, vol. 79, 1887-1888, p. 25.

2/ Ibid., Vol, 73, 1881-1882, p. 709.

4/ Martens, Nouveau Recitef gdn6ral de trait6s, 2bme srie, tcme XIII, p. 681.

42 Ibid., tome XIIi P. 18= .
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Convention de Chicago A/_, article 9, "Zones interdites" :

"a) Chaque Etat contractant peut, pour des raisons de ndcessit6 militaire
ou dans Ilntgret de la ndcessit6 publique, restreindre ou interdire d'une
manikre uniforme pour tout a6ronef d'autres Stats le survol de certaines zones
de son territoire;

"b) Chaque Etat contractant se rdserve 6galement le droit, dans. des
circonstances exceptionnelles, ou pendant une p6riode de crise, ou encore dans
l'intgrgt de la sdcuritd publique, de restreindre ou d'interdire provisoirement,
et avec effet immdiat, le survo1" de son territbire ou d'une partie de
celai-ci."w

J'en viens maintenant au deuxi me point de droit qu'est la zone contigue en
mati~re de peche.

LA encore, J'ai le grand regret-de me sdparer du professeur Koretsky au sujet
des explications qu'il vient de nous donner. Je persisto & penser que le droit
international positif actuel ne connatt pas de zones contigues en matibre de pAche.
Je citerai tout de meme Gidel, aui nous dit

"Ie droit internatioru. ne reconnatt pas les intrcts de peche comme
susceptibles de servir de base h l'institution en cette matibre d'une zone
contiguF par d6claration unilat6rale de 1'Etat riverain6 C'est seulement
par application d'accords internationaux qu'lil peut tre pris par un Etat
riverain au-delk de sa mer territoriale des mesures opposables aux navires
et aux ressQrtissants des Etats dtrangers et tendant & assurer le respect
de ses intdr~ts en matibre de p che."

Si vraiment nous v6n6rons tous Gidel, cessons d'affirmer que la zone contigud
en matire de ptche est du droit actuel. Je suis stup6fait d'entendre dire que los
Etats qui veulent maintenir leur pche entre six et douze milles sont des colo-
nialistes attard6s. Vous qut 1'avez connu, dites-nous si vraiment M. Gidel 6tait
un colonialiste attardd. 32 tenait, en vritd, que 1 Etat riverain nta, en droit
positif, aucun droit de p8che exclusif, ni prdfrentiel, ni mike sp6cial, au-dela
de sa mer territoriale. Tel eat 1'6tat du droit.

Cec dit, prsonne me conteste qu'on puisse changer le droit par le processus
normal du droit international. Je suis enti~rement d'accord avec le ddI6gud qui a
pris la parole ici, juste avant moi, pour reconnaTtre quo c'est par accords que les
Etats font progresser le droit. Yais par accords seulement. Eb Je suis convaincu
que chacun l'admet; sinon, pourquoi serions-nous ici?

Ljf Nations Unies, Recueil des trait~s, vol. 15, p. 296.

I Gilbert Gidel, Le droit internationa public de la mer tome II, la mer
territoriale et la zone contiguU, Paris, 1934, p. 473.
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Mais je voudrais vous montrer par quelques citations que les partisans les plus
chauds de la zone contigu en mati~re de p~che reconnalssent que ce serait une rbgle
nouvelle du droit international et que cette zone, pour le moment illicite dane le
droit actuel, ne pourrait devenir licite que par leffet dtun accord.

J'ai, devant mei, un bulletin qui est publi6 par le Ministre des affaires
4trang~res du Canada - publication officielle - numnro de janvier 1960. Je l'ouvre
A la page 439 et je trouve un article intitul6 "Droit de la mer'T. 31 s'agit de la
zone de peche entre six et douze-milles. Je cite

"If slagit en somme de formuler ine houvele rbgle de droit international

qui rdpondrait aux aspirations et aux int6r~ts de la collectivit6 mondiale
dans son ensemble."

Et. comae la position canadienne est bien dtablle, i formule eat identique it
la page suivante, relative aux perspectives de la Confdrence de 1960 :

"En formulant de nouvelles rbgles de droit international sur la juri-
diction des Etats 'cotiers en matibre de peche, la Confdrence pourrait tre
d'importance ddcisive ...". L5/

Quel aveu venant du parrain de la zone contigu en matikre de pacheZ Une
nouvelle rbgle! Gui, bien s~r, une nouvelle 'bgle, quelque chose que nous sommes
appel6 s a 6tablir en commun par ce processus que M. Koretsky a d6crit, e'est-b-dire
le processus normal de sration du droit international : Itaccord. librement consenti.

Qu'on nt6gare pas 1'opinion en prdtendant que nous voulons maintenir des droits
historiques d'une orgine un peu suspecte. Cette expression ne correspond & rien et
n'est pas une analyse juridique correcte de la situation., Nous ptchons en haute men;

cela n'est pas contbst6 pour le moment; mais vous voulez changer le rgime d'une
prtie de la haute mer.

Done, nous p@cbqns en haute mer, et nous y pOchons des poissons qui n'appar-
tienrent & personne,-dans des eaux qul ntappartiennent & personne. ESts'il y avait
un ph6nombne historique en tout ceci, ce serait cet essai de colonisation de la
haute mer par lea Etats riverains.

Alors que faire? Le mieui ntest-il pas s'il faut- commae ladmet le Gouver-
nement du Canada - une r~gle nouvelle, tenter den d6crire les aspects qui, -pour
que la rble soit acceptable, ne peuvent itre ni ce que demandent lea Etats colo-
nisateurs de la haute -mer, ni le statu quo. Cest ici que ldconomique et le
technique nous aideront h ddcouvrir ce qui est possible et ce qui est utile -pour le
plus grand nombre d'Etats.

Je passe done aux aspects 6conomiques et techniques du problkme que nous avons
h dtudier.

4_/ Affaires ext6rieures, Bulletin mensuel du Ministere des affaires ext6rieures,
Canada, vol. XII, No 1, janvier 1960, p. 439-$0.
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Pour ne pas 6puiser votre patience, je ne citerat qu'un cas d'incompr6hension
mutuelle, ou tout au moins d'opposition d'int6rgts 6conomiques. Certains, parmi
les Etats qui veulent une zone de prche exclusive allant jusqu'& douze milles, ne
prdtendent pas qu'lils en ont vraiment besoin pour la satisfaction de leur alimen-
tation propTe. Souvent, uls ne pechent pas eux-mkmes, mats lls veulent exclure
autrui. Je vous le demande alors en toute bonne fol : est-ce une position
raisonnable? Est-ce une position juste? Sommes-nous vraiment devenus s
xdnophobes que la seifle vue de chalutiers 6trangers & proximitd de nos cStes, dans
aes eaux oh nous ne ptchons pas, puisse nous causer un malaise?

f1 ne nous semble pas que l'on puisse prendre le problme ainsi. Tout d'abord,
un fait s'impose : certains Stats ddpendent enti~rement - ou presque exclusivement -
de la plche. C'est une situation & part, qa'il faut traiter A part. Nous l'avons
reconnu en 1958; nous devons le reconnattre, le maintenir et au beson l'am6liorer
en 1960. MYais leur cas doit 1tre consid6rd en sol. Ce n'est pas un argument pour
la situation gdnrale.

En laissant de c-t6 pour le moment ces cas sp4ciaux, s'agissant d'Etats qui me
-d~pendent pas de la piche est-il par cons6quent justifiable qu'uls excluent les
plcbeurs dtrangers? On nous a dit - et nous lavons entendu ce matin encore :
"Mais voyons, vous modifierez vos m6thodes; vous n'y perdrez rnen; ce sont de petits
inconvnients de la vie dconomique; vous Stes riches; vous adopterez d'autres
m6thodes de pjche." Mais, Je vous le demande : et vous, qu'y gagnerez-vous, putsque
vous ne pacherez pas, sinon l'amertume et le ressentiment de centaines de milliers
de echeurs, qui ne sont pas tous ressortissants d'Etats riches et prospres,.et do
millions de consomateurs, qui n'auront pas leur ravitaillement normal en poisson?
Que diront ces masses, s certains Etats riverains, aprbs s re fait reconnattre
un droit exclusif entre six et douze milles, au lieu d'y p8cher, accordent des
licences de pache A certains p cheurs dtrangers au lieu de laisser la libert6 de
y~che stexercer, affermant ainsi une portion de la haute men quils r6clament
pourtant au nom. de leur seul intdr&t alimentaire? Croyez-vous qua les sentiments
d'une importante fraction de la population du monde seront compr6hensifs?

Dams la ccmmunaut6 internationale, il est d6Jh acquis - on l'a rappel6 ce
matin - qu'il faut s'entraider; et les efforts d'asststance technique les plus
divers sont largement connus dans eotte assemblde. Mais quelle curieuse faqoi
d'aider son prochain que de le priver d'une source allm ntairel. Je dirai plus
quelle aberration! Comment, nous allons & Rome h la Conf6rence de la FAO; nous y
passons des semaines i rechercher les meilleures m6thodes de coop6ration pour un
ban approvisionnement en ressotrces maritimes; et aprbs cela, des Etats, qui n'ont
pas besomn de p cher dans les eaux- entre six et douze, interdiraient la pche dans
des zones constddrables de haute mer

Ce ntest certes pas ce qu'erivait un grand savant, Josu6 de Castro, dont Je
voudrais citer ic un passage :

"Nous ntavons pas de statistiques exactes sur le rendement mondial de
la p8che. Mais be calculs approximatLfs de la FAO donnent un total de prbs
de dtx millions de tonnes, ce api reprdsente moins de un pour cent de la
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production alimentaire du monde. Considgrant le volume des rdserves
piscicoles du globe, ,divers techniciens affirment qu~un tel chiffre est
ridicule et qu'il pourrait ltre augment4 plusieurs dizaines de fois grace
a une efficace organisation des m4thcdes de Ache."

Est-ce ih une efficace organisation des mthodes de p;She? Je rdp~te que si
n Stat riverain a de bonnes ralsons de vouloir protdger ses pacheried, il peut le
faire par acc*d international. La Troisibme Convention de Genbve de 1958 a 6td
faltep6ur cela. Et si lea Stats pfcheurs contestent lea mesures propos4es par
lEtat riverain, il y a un arbitrage. Nous ne demandons qu'& mettre en application
ceos 'ppositions le plus t8t possible -. iamddlatement.

Alors pourquoi, quand cela nlest pas n4cessaire, tarr des sources d'approvi-
sionnement? Cette hostilit6 de principe, cette d4claration de guerre dconcmique &
des Etats qul ~chaient sans compromettre 1'dquilibre des milleux marins, ne sont
pas Justifiables. Pensez ' cette doexistence pacifique dont i'dminent orateur qu:l
We, prdcdd6 rappelait la n6cessitd. Est-ce vraiment un geste de coexistence
pecifique?

Pour ne prendre qu'un exemple - celui de oIa France - nous avons 50 00 artisans
pkoheurs, et uls seraient surpris de s'entendre qualifier d'industrie monopoliste.
Car ces 50 000 petits p~cheurs utilisent de petits chalutiers, oh ils sont entre
sept et dix, qt ils sont tous associda dans cette exploitation. Le mot "monopole"
ne me parat pas s'appliquer A la situation dconomique de ces petites gens, de ceos
braves. ~JD

Notre r4ponse'est done

a) (uand il y a situation sp4ciale, rbglement spdcial;

b)_. Qiand il. raut frot4ger des p~cheries, accord n6cessaire;

c) En-dehors de ceos deux eas, libertg de pecher, parce que si vous admettez,
comme tous les orateurs 1'ont fait, qu'il y a encore un principe de
libert6 de la haute mer, cette libert6 a toujours ccmportd la libertd de
plche.

Alrs, me direz-vous, et vous, oh est votre esprit de conciliation? (Et je
sens cette question monter de cette assemblde.) Notre esprit de conciliation se
manifests par et dans la proposition que, ainsi que je vous I'a1 indiqud au ddbut,,-

nous avons 1'intention de soutenir. En effet, volci quels seraient lea r6sultats,
en ce qul concerne notre position, de ltacceptation A la majorit6 requise d'une
t~lle proposition

i) Nous accepterions la fixation de la largeur de la mer territoriale
six milleo, et nous renoncerio'ns A notrs fiddlitg traditlonnelle & la rbgle des
trold mifles; qui est toujours notre limite et que nous n'avons, pour notre part,
auune ndcessit6 de changer. Et corme premier rdsultat des six milles, nous
-prdvoIrlons le drolt de pjche entre trois et six dans le cas de tous lee Etats qui
'sorteraient immdiatement leur lmite h six milles;
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2) Notre esprit de conciliation nous pousse 6galement A accepter, dens le
cadre de ce rbglement global, le principe nouveau d'une rbgle nouvelle des zones
contigus en mati~re de p~che. J'ai dit tout A l'heure qu'il fallait une r6gle
nouvelle. C'est done la manifestation d'un changement dans notre position. Et,
dans cette zone, nous reconnaissons que l'Etat riverain ddit avofr un statut
prdfdrentiel - mals non pas exclusif;

3) le mtme esprit de ccmpr6hension et de conciliation nous ferait accepter
enfin que ce qui, jusqu'a aujourd'hui, a 6t6 le droit imprescriptible de la libertd
de ptcher en haute mar soit limit6 en faveur de 1'Etat riverain, cette limitation
apparaissant dans les quantit~s et les espbces de poissons que nous nous obligerions
&p echer exclusivement, et dans le niveau annuel de la pache, que nous nous
engagerions A respecter;

4) N'oublions pas que notre esprit de conciliation A tous a d6jh trouv6 un
dhamp d'application : c'est la Troisime Convention de Genbve de 1958, oix nous avons
fait aussi du droit nouveau, car le droit de lI'Etat riverain de provoquer des
mesures de protection dans les espaces adjacents n'existait 'pas auparavant, et c'est
une faqon de protdger, d'une manibre importante, les intdrgts de l'Etat riverain.

Alors, lorsque vous rassemblez tous ces 6lments, je crois qu'il est juste de
dire qua les Etats qut, comme la France, se prdsentent en faveur de la proposition
des Etats-Unis, ont falt un louable effort de compr6hension et de conciliation.

Je voudrais ccmpl6ter cette analyse par une courte rdponse A une critique qui
a souvent 4t6 faite. Plusieurs d6ldgations ont indiqu6 que les limitations de
pche entre six et douze milles pr~vues pour les Etats 6trangers 6talent ou diffi-
ciles ou imposibles & mettre en oeuvre. IA encore,- il vaut mieux ne parler que de
ce que Von connait. Nous avons, en tout et pour tout, en ce qui concerne le Canada,
33 chalutlers frangais allant p~cher dans les eaux canadiennes. Nous connaissons
leurs noms; nous connaissons la date de leur d4part des ports; nous connaissons la
date de leur retour; nous connaissons la cargaison de pche qulils ramnnent cheque
fois. 1l nlest done pas difficile de savoir quel est le niveau de p~che de ces
bateaux, et c'est d'ailleurs une chose si classique que, dans un autre cas - celui
de la-Coimission internationale tour les ;tcheries de l'Atlantique Nord-Cuest (il y
en a une autre pour le Nord-Est) - des chiffres sont publids par le si~ge de la
Commission, h Halifax (Canada).

fleux situations sont done possibles : ou bien -11 s tagit, comma dams le cas que
je viens de citer, d'une pche organisde, connue par des statistiques qui
permettralent la vrification; ce nlest pas un travail diff6rent par nature de celul
que font ces consefls internationaux de la p9che. Cu bien, cest une peche non
organisde, sporadique, limitde sur les c8tes d'un autre Stat; mais alors la question
est trbs facile i mettre au point entre ces deux Etats puisque, par bypothbse,
l'Etat peheur qut me fait qu'une peche limitde, sporadique, pour laquelle le besoin
de faire des statistiques n'a jamais 6t6 dprouv6, .ne pourra janalh pr4tendre que son
niveau de peche est dlevd, et Ul nfinqui6tera done p s l'Etat riverain.



Une dernibre raison me paratt justifier un examen plus serein de cette propo-
sition si critiqude. Elle r6side dans lea prdoccupations sociales et humaines qui
dominent. Cette proposition falt, ce qut eat 4quitable, un sort dgal aux popu-
hations de I'Etat riverain et aux populations maritikes de l t Etat plcheur, sans
sacrifier lea unes aux autres, et en accordant une protection mesurde aux besoins
de chacun.

Pour qutun v6ritable esprit de conciliation rbgne, ne faudrait-il pas assumer
d'abord. un esprit de compr6hension? Prenons s6rieusement en consideration les
rdalitds auxquelles beaucoup dtorateurs ont fait appel, mats sans lea d6crire. Ces
r6alitds, je le ds, clest un monde sans cesse plus reupl6; ce sont des besoins
alln ntaires sans cesse accrus. Est-ce ftre rdaliste que de croire que ces besoins
seront satisfaits par le seul geste de repousser & douze milles une limite de pche?
Une ddcision de ce genre ne fera pas venir le poisson h l'intdrieur de douze milles,
et lea r6alistes, parmi vous, savent que pour beaucoup d'Etats il n'y a pas de
poissbn gu il y a peu de poisson entre leur rivage et douze mills. Nvest-ce pas
alors tourner le dos aux rdalit6s que de d6clarer comme un principe absolu quiaucun
Etat n'aura janals le droit de p~cher L moins de douze milles des cetes d'un autre
Etat, me&e si ses besoins alimentafres 1'exLgeaient?

De meme, cette d6cision ne fera pas naitre lea pcheurs n construire lea
bateaux dans les pays quL n'en ont pas. Et est-ce Otre rdaliste qua d'interdire
-des p~cheries dan des eaux o1 lEtat riverain ne pAche pas?

Les rdalit6s feront dclater tout prejet de rglement qul serait fond6 sur
l'6golsze de la pure souverainet6 de lEtat. Vaus avez raison de penser que lon ne
va pas contre le courant. Mais encore faut-il savoLr le sens du courant. Ii ne
Taut pas se trcmper sur le courant d'aujourd'hui; il n'est pas en faveur d'un geste
thdorique d1'appropriation de la mer, lorsque cette appropriation eat inutile pour
lea besoins de 1'Etat qui y prdtend, lorsqu'elle est nuisible aux besons de la
communaut6 -des Etats. Le courant eat en faveur d1une p che toujours d6veloppde dan
1'Int6rft de tous les peuples. Si-vous pensez pouvoir ndgliger cette r6alitd
dcdnomique, vous vous apercevrez que lIt istoire ne s'tcrit pas & roculons.
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Mr. SHUKAIRY (Saudi Arabia): In my opening address I have outlined
in general terms the fundamental principles that should guide our conference
in discharging the highly complex task assigned to us by the United Nations.
Since then, a great number of substantial statements were made by different
delegations on both questions of the breadth of the territorial sea and the
fishing limits, and I include the statement just made by the representative of
France. In the meantime, four draft resolutions were introduced by the Soviet
Union, Mexico, the United States and Canada and this morning a sixteen-Power
draft resolution wlas introduced based on a twelve-mile delimitation. I shouldJ
therefore, beg your leave, Mr. Chairman, to intervene again in this debate not
to speak in abstracto, but rather to set out, in a more concrete and definitive
manner, the criteria which this conference should take into consideration in
appraising the merits and demerits - the pros and cons of these resolutions.

I do so, I humbly submit, because in deciding upon one resolution or the
other, the conference, although inherently vested yrith unfettered discretion,
must act judiciously. Discretion is no synonym of an arbitrary action. Oar
actions should be reasoned, conditioned, and, I would say, anchored upon solid
grounds. We cannot seek refuge in the plea that we are sovereign States and that
it is our sovereign right to express our preference on this resolution or that
one. This position, while essentially valid - yet behind our choice there must
be a sovereign judgement. And for a judgement to be sovereign, it must be
based upon well considered grounds- Of course, in the problems we are facing
there are aspects which are debatable and arguable. But ultimately the dictates
of reason, logic and common sense must be out supreme judge. It is true that
various conflicting national interests do weigh heavily on ourominds and it is
equally true that the general interests of the international community have their
ecal impact too, but the conference, in adopting a resolution, any resolution,
cannot fly in the face of the realities of current life, as stated by the
-representative of France. We cannot and should not ignore the present modern
trends in their rush to take their orthy place in the international arena. We
should not, indeed we cannot, stop the march of history. We are face to face
before new ideas, new interests and, what is more, before new States. The
conference, while keeping in mind the intercsts of the international community,
should not betray national interests, particularly those that belong to the
emerging nations. I say that the conference should not betray national interests,
for, after all, national interests, co-ordinated, ccmpromised and balanced, make
in their amalgam the very interest of the civilized community.

Let us see, therefore, how far the resolutions that stand now before the
house, meet the requirements, how far they stand the test of reason, logic and
common sense, how far they satisfy the progressive development of international
lw; and finally how far they can strike a balance between our national and
international interests.

Fine as these resolutions pray be, basically they represent two tendencies,
separate and distinct. They stand for two independent schools of thought,
underlying two conflicting hypotheses, and aiming at two diametrically opposed
solutions. And it is no secret to discover, neither is it a shame to cover, that
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the confer ence falls, at present, into two main divisions - the six nilers and
the twelve milers - both righting the battle of the breadth of the territorial
sea to the last breath, and both fishing for the best fishing limits.

Deeply entrenched as we are, each behind his limits, we almost know
beforehand the nutc6me of this battle. If we continue to cling to our positions,
if we remain stuck' to our trenches, and lastly, if we hold steadfastly to our
preferences, it shall be a triumph to none-but a defeat to all. Nay, I should
say it would be a triumph but for disorder and chaos. Should such an inglorious
victory be registered, God forbid, all of us in this august body will have to
share in -:his tragic achievement, each contributing according to his conduct
and demea-aour.

Thus, to avoid such a result, each and every one of us has a duty to discharge
and a responsibility to shoulder. Foremost and uppermost, we must be ready with
all our will and mind, to ielax, to retire, to resign to open-mindedness and
receptivedess. To achieve such an objective, we, all of us, must stand prepared
to yield and even to surrender. We cannot go on divided, facing each other,
adamantly besieged and captured by intransigence.

Instead of pursuing this voyage endlessly and aimlessly in this stormy
weather, we have to seek refuge somehere - to avoid getting nowhere. We must
seek a safety harbour wherein our minds do not harbour any &onflict, or
apprehenEion or suspicion. And to find our way 'e must give way. But in what
directior and on what basis? Who is to yield to the other? Should the six milers
or the t;elve milers give way? I for one, 'representing a twelve miler State,
stand now ready to yield. Equally, the siX tmilers must stand ready to yield too.

But this piocess of yielding 6ould not be effected through tosbing or lottery.
Nor could it be a dictated capitulation or an arbitrary concession. Let us not
yield one to the other, but let us yield to normal standards - standards of
reason, logic and common sense.

It is withsuch an approach in mind, with this preparedness to yield to these
common standards that I crave your indulgence to examine not only the six-mile
resolutions but the twelve-mile resolutions as vell.

I propose to deal first with the United States draft resolution. 51/ This
shlection on my part is motivated by the sole fact that the United States
resolution,, to all intents and purposes, represents the main arch for a six-mile
limitation with our colleague, Ambassador Dean, as its highly capable architect.
The Canadian resolution, 52/ although having a different offshoot, certainly stems
from the same trunk; hence an analysis of the United States resolution must of
necessity'cover a great deal of the position taken by Canada.

V1 Official Records of the Second United Nations Codference on the Law of the

Sea) annexes) document A/CONF.19/C./L.5.

2rP/ Ibid., documedt A/CONF19/C..LAJ.



In his statement 5/ before the conference on 24 March the Chairman of the
United States delegation made a number of assertions of fact and of law in
support of the United States resolution. I shall deal with these assertions one
by one.

Taking up the assertions of fact first, I propose to refer to the
consequences which, in the calculation of the United States, are bound to arise
in the wake of a twelve-mile extension.

In brief, the leader of the United States delegation has stressed difficulties
of visibility, anchorage, navigation and of air flight.

I submit, Mr. Chairman, that these contentions, on behalf of the United
States, to put it mildly and most respectfully, do not hold water. These
difficulties, we admit, are there. But they are not characteristic of a twelve-
mile limitation, nor are they inherent in such a system. They are there in the
six-mile limitation as well. The objections of the United States are applicable
to the six-mile limitation with equal validity, and those objections are
applicable to the United States resolution. The question is only one of degree.
But the difficulties or hardships, call them as you please, are there. They have
been planted, so to speak, by nature. These difficulties of which the
representative of the United States made great capital, are to be suffered anyhow
and anywhere. For at any point off the coast, the meteorological changes and the
configurations of the coasts, not under man's control, create the same
difficulties. The evidence, should evidence be claimed, is to be found in the
great network of installations and aids that are established dven within the
three -mile limitation.

But this is not the crux of the matter. Our answer to the problems that
were raised by the representative of 'the United States is the very same answer -
the eternal answer with which we have confronted the problems of human progress -
ever since man has started his journey on this planet. The history of human
*progress is nothing but an ancient and lengthy record of man's victory and
conquest over these difficulties.

It is common knowledge that in every phase, human progress has brought in
its wake many problems, which have at- times appeared on the surface to be
insuperable. Every stride in the advancement of our race was accompanied by
difficulties. And never in our history has man been relieved from new burdens
attendant to his inventions. For innovation, of whatever dimension and character,
must necessarily create maladjustment, sacrifices and injuries,' and all those
things referred to by the United Kingdom representative in terms of loss and
damage.

The industrial revolution, with all its blessings, was not rithout evils on
our social and economic order. Yet we have never advocated that we must arrest
our progress in the field of industry. Take mechanized agriculture, with its

5 Ibid., 4th meeting.
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colossal profits and tremendous output. It has brought in its train serious
problems in our urban and rural life. But we have never thought for a moment
to fall back on our old plows and oxen."

Another illustration, the modern means of transportation that carried all
the delegations to this conference with ease, luxury and comfort, had not been
achieved without injury to camel carriers and donkey drivers. And stil, who
would dare in this conference to say that we must retain carriage by camels and
donkeys?

Thu3, it is no argument to suggest that because of certain difficulties
we shoulil not expand our use of the territorial sea, nor should we extend our
exploitation of its resources. On the contrary, having advanced in the field of
scientific knowledge, in technology and in know-how, we should not be precluded
from harnessing our coasts up to twelve miles in the best interests of our
peoples - to feed our people, to raise their standard of living, and to alleviate
conditions of misery, disease and poverty prevailing all over the world. These
evils must be directed to the attention of the representative of France.

There was a time in primitive history when man, faced with difficulties, was
unable to make use of one single span of his coasts. These difficulties were
not a .deterrent. He rose above the challenge. He triumphed over those
difficulties; and his domain has started over the sea. Had man's endeavours
been thwarted by those difficulties as the United States attempts to convince us
to accert, the three milers would not have enjoyed one single iota of their
cherished threemiles. So let us speak no more of difficulties in this age, when
man id scoring his victories day by day.

Nevertheless, these difficulties, financial or technical, to which the
representative of the United States has alluded need not be borne by 'all the
States. This is no tax to be levied by hook or crook. The twelve-mile limitation
is neither mandatory nor immediate. It.is a right - not a duty. It is a
discretion, not an obligation. A State can decide for itself in accordance with
necessi.y, capacity and feasibility. A State can choose to fix its breadth at
any point up to twelve miles, and has the right to change from time to time its
delimitation within that maximum. A twelve-mile limitation is not obligatory,
but the right to such a limit must be written into the law of the nations, so that
any State can exercise this right, now or at any time to come. But the right must
be ihere.

I -urn now to the assertions of law advanced by the representative of the
United States .- assertions that were upheld by some delegations.

As a matter of fact, the United States proposal has been described as a
departure from the three-mile traditional rule and that, should it fail to get
the necessary majority, all the three. milers would pull back to their old
positions.
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We wonder, unless it is psychological warfare, why this point should be
injected at the present session into our deliberations. This is an attempt to
put the clock back, far back behind the march of history. We cannot do tlis.
The conference can rightly feel stunned, if we allow ourselves to be dragEed
back into a retrograde, when we are assumed to undertake th6 progressive
development of international law, not its retrograde. In the first conference,
the three mile limit has been shown to exist no more. lie would have preferred
never to revert to the point. But unfortunately there was a wild chorus at the
present session and I use the word with all respect, to attempt the resurrection
of a concept at the present session that, for long, had been lying in its eternal
rest.

I say eternal rest, for in its short span of life, this rule had a fi!eble
and anaemic life, torn with dissent, conflict and controversy. At no tim had
the rule become universally recognized or even tacitly accepted. Just as an
illegitimate child it was elevated to its status by adoption, but frequen.jly it
was betrayed by those who chose its adoption. At no stage of internationfl
affairs, ever since international law became a science, has there been a genuinely
acceptable foriula for the delimitation of the territorial sea. A three-mile
limitation was one, I admit, but not the only one delimitation, neither the
maximum limit. In my statements at the first conference, I have traced the
different systems of the delimitations adopted by different States. But because
this point has been raised at the present-session, I have set out in my statement
lengthy citations of additional legal authorities. These legal authorities reveal
that ever since this Conference of the territorial seas has emerged, theze has
never been a generally accepted rule of international law delimiting its breadth.

There was a range of diversity of state practice, of-treaty precedert and
of jurists' writings - and these are the main sources of the law of the rations.
No doubt, the three-mile system was there. It was often referred to as .
minimum. But there were other limitations of sixty miles, of 100 miles, of four
leagues, of three leagues and of two leagues. Of significance to note is that
these various limitations were frequently ignored by the very same exponents of
those delimitations. It was a state of no law - the non-existence of a rule of
international lair. So chaotic was the situation that Azuni, a great Italian
author, struck with this divergence some two hundred years ago, proposed a
conference for the maritime powers to conclude a treaty on the subject. 54/

I have stated the views of this distinguished Italian jurist, I should say
in passing, ith the full knowledge that my previous reference to Anzilotti, 55/
another eminent Italian jurist, has provoked the sensitivities of the representative
of Italy. 56/ In my opening statement I referred to the views oi Anzilotti as
a treasure of enlightenment not only for Italy but for the world as a whole.

54/ Domenico Alberto Azuni. The Maritime law of Europe. New York, 1806,
vol. I, p. 204.

55/ Official Records of the Second United Nations Conference on the Law of the

Sea, 1st meeting.

56/ Ibid., 7th meeting.
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Those views are to be found in Oppenheim on International Law. Volume I, eighth
edition, page 490, Footnote 2, wherein it fs stated that "Anzilotti ... considers
that no rule of international law has been developed to take the place of the
abandoned shore batteries rule". And this is what I have recited in my first
statement word for word.

Hence the charge of lack of fidelity, dashed by the tepresentative of Italy,
itself lacks fidelity. I owe this explanation to the representative of Italy
although his reference to my statement was a marked departure from the rules of
behaviour and courtesy which are so universally recognized in international
conferences. But this is not the end of it with regard to Anzilotti.

The representative of France made an indirect reference to the conclusions
I have drawn with regard to Anzilotti. He has submitted a convention to the
'conference. The least I can say about that is that it is in direct violation
of French State practice, to writings of French jurists and to French statements
in the text books. I do hot want to go along with our colleague from France
whose equal, with his usual ability and eloquence, I am not. He is a great
jurist and reader of international law, and I think we have equal standings on
this.

But what is the position with regard to the French policy concerning due
limitation of the breadth of the territorial sea? He has referred to my
conclusions with a great deal of courtesy, and for this I think he must be
admired. But I wonder, if I may refresh his memory with French sources, whether
he would still cling to his position with regard to the contentions and
assertions he made on the delimitation of the territorial sea. I shall not take
much of your time, but let me remind our colleague from France, that in 1761 -
as far back as that, from the date of the convening of the 1958 Conference, of
the Hague Conference and of this Conference too - in 1761 there was a great
French jurist named Valin, who was the King's advocate at Rochelle, France, and
who declared in his commentary on the marine laws of France - he was not referring
to the national law but to the marine laws of France - and I quote

"As'far as the distance of two leagues, the-sea is the dominion
of the sovereign of the neighbouring coast:. 57/

.Our colleague from France may think that this is only a portion of the
quotation from the great French jurist. Mr. Valin continued:

"The advocates that this dominion of the sea could be extended for
purposes of jurikliction and fisheries," - the problem for which he has
made a great resurrection of the so-called historic rights - "to a greater
distance by particular treaties." 58/

57/ Rend Josud Valin:- Noveau commentaire sur l'ordonnance de la marine du mois
d'aott) 1681. la Rochelle, 1766, Tome Second, p. 6 .

58/ Id., P. 688.



-391-

Where are those contentions and assertions put forward by the representative

of France compared to the writings of this great French jurist 200 yeas ago?

I am not anticipating here our conflict here in the conference, but just stating

what are the marine laws of France.

In 1783, Emerigcn, in his Traiti des Assurances, 59/ and perhaps the
representative of France will forgive my French pronunciation, in his great work
and Merlin, in his article "Mer t "of 1777, two distinguished French writers on
Maritime law, have advocated a limitation of two leagues.

In 1894, at its meeting in Paris, the Institute of International Iaw, which
included a diversity of opinion of great French jurists, resolved 60/ - and this
resolution is equal in validity and dignity to any resolution that may be adopted
by this Conference or any, international conference - that territorial vater
should be extended to six marine miles, and that in time of war a neutial State

might fix a neutral zone beyond the six miles as far as the range of a cannon
shot. That is another zone. We are speaking of differnt zones here ir. this
conference. lie have a fishing zone and we have a contiguous zone and 'e have
some other different concepts of zones, the same idea as that obtaining in the
minds of the Conference in Paris, thinking of a zone beyond the six mil.es.

For all intents and purposes, whatever the distinguished jurists (of France
may say, it might be said that these are jurists and jurists sometimes have
opinions that are arguable and debatable. There are always both sides

Perhaps it might be thought that under international law you can 'now do

anything. Well, let us proceed for a moment to see what is the official
stand of France as a State. Let us set aside the views and opinions
of the jurists on this question.

In its negotiations with Denmark in September 1691, France had proposed
through a communication addressed by the French Minister de la marine - this

is not just a petty official of France who was responsible for certain questions

on marine law; this is the Minister of Marine himself, the sole authority on the
subject - a two-league limit for the Norwtegian coast up to Trondhjem and a
longer extent for Jutland. That is, two leagues for one zone and much morpe for
another zone. This is an official stand taken by a responsible minister in the
French Cabinet.

There is another official stand taken by France, and this time by the
Minister of Foreign Affairs because it might be said that the Mnister of the
Marine is not a political figure so he can talk how he likes or in the way how
he understands. This is a pronouncement which has been made by the Minister of
Foreign Affairs.

59/ Balthazard-Marie Emerigon, Trait4 des assurances et de Contrats A la grosse,
Marseille, 1783, Tome Premier, p. 448.

6o/ Annuaire de l'Institut de droit internationa, Treizidme Vol., Paris
18!, p. 329.
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In 1864, in the well-known case of the Alabama, ,in a controversy with the
United States, the French Minister of Foreign Affairs, in an interview with the
Minister of the United States, stated that "the distance to which neutral right
extended ... from the coast was unsettled". It was unsettled law in 1864.
Continuing further, he said: "that the reason of the old rules which assumed that
three miles was the outermost reach of a cannon-shot no longer existed...". The
reason for the three-mile limitation no longer existed.

In order that my conclusions may not be criticized on any ground, I would refer
our colleagues to check with me on this last quotation which our French colleague
may find in Mcore's Digest of International Law. 6

I refer back again to the representative of Italy. Be that as it may, this
proposal to hold a conference -- and I again should like to base myself on the
writings of the Italian jurist, by Azuni was made in the year 1795. We come here
in 1960 to claim here in the conference that the three-mile limitation is a rule
of law now in existence.

In support of such a claim the Chairman of the United Kingdom delegation, in
his statement before the Conference, has stressed this point from another angle. 6_2
In his opinion the holding of this Conference would be aeaningless if international
law already recognized a twelve-mile limitation. He went further to say "we should
not be here if that were the case". I do not intend to enter into a legal
argument with the Chairman of the United Kingdom delegation and take advantage of
his being a layman in the field of law, as he himself confessed. His deputy,
Sir Gerald Fitzmaurice, the great jurist of the United Kingdom, is the right ran
with whom one can argue on this matter. Yet the leader of the United Kingdom
delegation has employed an enticing' argument when he stated that 'e should not be
here if a-twelve-mile limitation'was a rule of law. No doubt, this is a clever
argument, but I am afraid not exceedingly clever. For in the zame tenor we can
say "had the three-mile limit been a recognized law we should not be here". This
is how the .British contention is being defeated by the British argument itself.

For this three-mile limit there is one other aspect unxerlying the United
States resolution which cannot be left unexamined. In his 'tatement to the
Conference, our colleague of the United States has declarea that "the United States
adheres, ha's always adhered to this limit and for this reanon shall continue to do
so if there is no agreement reached here". L/

L4 Moore - International Law Digest, vol. 1, p. 7?.3

6_/ Official Records of-the Second United Nations Conference on the Law of the
Sea, 6th meeting.

§J3 Ibid., 4th meeting.
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No doubt, this is a very serious declaration coming frcm a leading Power like
the United States, and from an able and outstanding personality as the Chairman of
the delegation of the United States. Should it be well substantiated, such a-
statement would, no doubt, carry great weight in support of the resolution of the
United States. Surely it must influence our thinking and our voting, if we are to
think and vote guided by facts and facts only. I would go even further to say
that, should the asservions of our colleague of the United States prove to be facts
and nothing but facts, I would humbly submit that the resolution of the United
States W deserves to be carried not by a majority but unanimously. I, for one,
as a twelve miler would, then, be prepared to divorce my position and advocate the
adoption of the United States resolution or its twin, for that matter, the
Canadian resolution. 6_5

So let us pause for a moment to examine the facts. Here again you will read
in my statement, which will be distributed, a lengthy list of official declarations
on State practice, from the archives of the United States itself. These reveal,
without any shred of doutt, that at best the three-mile limit is only one formula.
Moreover, they go to show that, on the strength of United States Official documents
the three-mile limit is not at present a rule of law, and that there has never been
any fixed breadth of territorial sea. The events which I have cited, and which you
will find in this statement, have shown that the territorial sea was drowned in an
ocean of diversity, ambiguity and non-conformity. They show, further, that the
United States did not have a territorial sea: in fact, it had a territorial ocean.

(Following is the list of cases,-cited by Mr. Shukairy in a text circulated
to delegates. )

In the case of Church v. Hubbart of 1804, the Supreme Court of the United
States declared that a State may extend its protecting measures in the
territorial sea as far as the circumstances reasonably make it necessary.

In a dispatch, dated 17 May 1806, to the United States plenipotentiaries in
London, the Secretary of State, referring to the neutrality zone, declared as
follows: "In defending this distance, it would not be perhaps unreasonable
considering the extent of the United States, the shoalness of their coast, and
the natural indication furnished by the well defined path of the Gulf Stream,
to expect an immunity for the space 'etween that limit and the American shore.
But at least it may be insisted that the extent of the neutral immunity should
correspond with the claims (of four leagues) maintained by Gieat Britain around

her territory..."

In 1807, the President of the United States was authorized to cause a survey
to be taken of "the coasts of the United States within twenty leagues - sixty
nautical miles".

Lf Ibid., annexes, documenr--A/CONF.19/C.l/L.3.

Ibid., document A/CO '.l/C.l/L.-.
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Sections 2760, 2867 and 3067 of the Revised United States Statutes fix the
limit of jurisdiction of customs' offices at twelve nautical miles.

In a memorandum dated 16 December 1862, addressed to Spain, the Secretary of
State of the United-States said as follows: "This limit (the three mile limit) was
early proposed by publicists of all maritime nations - while it is not now insisted
that all nations have accepted or acquiesced and bound themselves to abide by this
rule when applied to themselves..."* The Secretary of State went on to remark that
"if any state has succeeded in fixing for itself a larger limit, this has been done
by the exercise of maritime power and constitutes an exception...".

One year later, on 10 August i863, referring again to the same matter in a
communication addressed to Spain, the Secretary of State states as follows:
"(Spain) insists that this principle (the three mile) has its exceptions and that
some states, and among them the United States, habitually claim and exercise a
wider jurisdiction; while this fact is cheerfully admitted, it does not seem ...
conclusive-in favour of the claim of Spain". I invite your attention to this
phrase wherein the Secretary of State cheerfully admits that the United States
habitually claims and exercises a wider limit.

In a note to the British charge dated 16 September 1864, the Secretary of
State of the United States, referring to the Spanish argument "that the modern
improvement in gunnery renders the-ancient limit of a maritime league inadequate",
stated as follows: "The United States, adhering in war, no less than when they
were in the enjoyment of peace, to their traditional liberality towards neutral
rights, are not unwilling to come to an understanding upon the novel question
which has thus been raised in consequence of the improvement of gunnery".

In 1874, in the course 6f negotiations between the United States and Spain,
Germany, Austria, Italy, Holland and Belgium for the regulations of fisheries in
the Sound, it was declared that if the coastal sea was to be limited by
international conventions, four miles must be the minimum breadth.

In the treaty between the United States and Mexico dated 2 February 1848, 6
it was declared that in the Gulf of Mexico the boundary line between the two
countries shall be nine miles from the coast.

In a statement dated 15 Tebruary 1896; the United States declared "this
government would not be indisposed to reach an accord by which the territorial
jurisdiction of a state bounded by the coast should henceforth extend six nautical

jsils".

6/ Treaties and Conventions between the United States and other Powers,
vol. I, p. 1107.
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Chancellor Kent asserted that, considering the long line of American coasts,
the United States might claim control of the waters included within lines stretching
from Cape Ann to Cape Cod, from Nantucket to Montauk Point and to the capes of
Delaware, and from the South Cape of Florida to the Mississipli: thus embracing a
great body of water which can rightly be termed, not the territorial qea of the
United States, but its territorial ocean.

In 1915, Secretary of State Mr. lansing, in dealing with the question of the
territorial waters, took note that "theie are certain reasons brought forward from
time to time in the discussion of this question and advanced by writers on
international law, why the maritime nations might deem the way clear to extend ...
thjs limit of three miles in view of the great improvement in gunnery and of the
extended distance to which the rights of nations could be defended."

Those are only a few excerpts from the archives of the United States on this
matter. They reveal without any shred of doubt that at best the three-mile limit
iq only.one formula of irany - many measurements of the breadth of the territorial
sea. 'Moreover, they go to show that on the strength of United States official
documnts there is not at present, and there has never been any fixed breadth of
the territorial-sea. The events that I have quoted have shown that the territorial
sea was drowned in an ocean of diversity, ambiguity and non-conformity.

We do realize, however, that the official pronouncements of the United States
are -not binding on the Conference. But they do bind the United States and should
gear" its resolution. And under the rules of consistency and estoppel, neither the
United States assertions nor the United Stiltes resolution can be entertained in*
this Conference.

(Mr. Shukairy's oral statement now resumes.)

It seems, however, that with his vast knowledge of the conflictirg positions
of the United States on this matter, Ambassador Dean, with a great deal of ability,'
has chosen to single out one, and only one, era as a basis for his stand on the
three-mile delimitation. In introducing his draft resolution to the Conference,
our United States colleague has invited our attention to the fact that it was
Thomas Jefferson who in 1791 had fixed a three-mile limitation. That is the
position of the United States. Thus, it is only fair that we judge this United
States position on the very ground chosen by the chairman of the United States
delegation himself. Let us see how far Thomas Jefferson can be of help to the
United States draft resolution.

Tiny as the point may be, I venture to correct by pointing out that
Thomas Jefferson took no position on the matter in 1791. I would ask our United
States colleague to be good enough to correct my correction should-he wish to do so.
It was at the outbreak of war between the United Kingdom and France in 1793, and not
in 1791,. that Mr. Jefferson took.for the first time a position - on the definite
insttFuctfpns of President Washington. And because this has been the selected
source oA the United States, I shall recite the statement of Jefferson on the
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matter. I must Place it before the Conference in toto. Addressing himself to
the British and French Ministers, Thomas Jefferson stated:

"The President of the United States, thinking that, before it
shall be finally decided" -

Please note, "finally decided" -

"to what distance from 6ur sea shores the territorial protection of the
United States shall be exercised, it will be proper to enter into friendly
conferences and explanations with the Powers chiefly interested in the
navigation of the seas on our coasts, and relying that convenient occasions
may be taken for these hereafter, finds it necessary in the meantime to
fix provisionally" -

Again, please note, "to fix provisionally" -

ion some distance for the present government of these questions. You are
sensible" -

T[lis question of sensibility is addressed to the French and British Ministers -

"that very different opinions and claims have been heretofore advanced on
this subject. The greatest distance to which any respectable assent" -

Please note, "assent" with regard to the greatest distance -

"among nations has been at anytime given, has been the extent of the human
sight, estimated at upwards of twenty miles;" -

This is the assent of nations recognized by Thomas Jefferson, conveying the
instructions of President Washington -

"and the smallest distance, I belleve, claimed, by any nation whatever,
is the utmost range of a canon ball, usually stated at one sea league". -

That is the three-mile rule -

"Some intermediate distances have also been insisted on, and that of three
sea leagues has some authority in its favour." -

Referring to nine miles as having "authority in its favour" -

"The character of our coast, remarkable in considerable parts of it for
admitting no vessels of size to pass near the shores, would entitle us, in
reason, to as broad-a margin of protected navigation as any nation
whatever." -
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Presumably the maximum referred to, which was calculated to be upwards of twenty
miles. This is the greatest claimed by any nation.

The President,after reserving the ultimate extent for future deliberations,
sets out "for the present" the distance of "one sea league or three geographical
miles from the sea shores".

Therefore it becomes abundantly obvious that the statement of Thomas

Jefferson does in fact demolish the case of the-United States as presented in the

United States draft resolution. We are grateful to-our United States colleague
for having invited our attention to that admirable statement of Thomas Jefferson
because it simply supports the position taken by the twelve-milers and all the
draft resolutions based on a twelve-mile delimitation.

Thomas Jefferson seems to live, to argue, to advocate with us in this
Conference, pleading for all draft resolutions based on twelve miles. The
position he explained in 1793 is the same position that prevails in the Conference
now in 1960. Thomas Jefferson spoke of a friendly conference. We are nov in
a Conference - friendly we wish it to be. He spoke of the law being unsettled,
and that is why we met in the past at The Hague, why we meet at present in Geneva,

and why we might perhaps meet in the future. Thomas Jefferson enumerated the
extent of territorial sea to be three miles, nine miles and twenty miles, and the
draft resolutions for a twelve-mile maximum is a modest incarnation of his
calculation. We should not take it as an irony that Thomas Jefferson can rightly
be considered as a co-sponsor of the draft resolution of the Soviet Union 7/ - or,

better still, as a co-sponsor of the fifteen-Power draft resolution L/ should the
Soviet Union draft resolution prove to be red, or too red, to be accepted or
sponsored.

One major aspect, however, should not escape our attention. It is one of an
organic and constitutional character, and I beg indulgence to give it careful
consideration.

We are not meeting here just on our own initiative. This is a United Nations

Conference, constituted by a United Nations resolution. We are not left to our
discretion, wise and judicious as it may be, but we are provided with the

necessary directives from the General Assembly. In paragraph 2 of the operative

part of its resolution, the General Assembly decided that

"... an international conference of plenipotentiaries should be convoked to

examine the law of the sea, taking account not only of the legal but also of
the technical, biological, economic and political aspects of the
problem ... L". 9/

L7/ Official Records of the Second United Nations Conference on the Law of the

Sea, annexes, document A/CONF.l9/C.l/L.l.

8/ I:bid., document A/coNF 1/c.l./L.6.

!/ General Assembly resolution 1105 (XI) of 21 February 1957.
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Thus a draft resolution, any draft resolution, before this Conference must
take into account not only the legal but, inter alia, the economic and political
aspects of the problem. The legal aspects have been shown on the side of the
twelve milers' draft resolutions. What about the economic and political aspects?
A resolution by this Conference on the matter would be ultra vires the United
Nations resolution, if it did not take full account of the economic and political
considerations.

Of all the representatives in this Conference, Mr. Hare, the leader of the
United Kingdom delegation, was head and shoulders above the rest of us in treating
these matters with frankness and clarity, and we admire that. Leaving the legal
matters to his deputy, Sir Gerald, I/ the head or the United Kingdom delegation
has elaborated in detail the political, the economic and the security aspects of
the matter. 71/ Let us examine in brief his contention before we make a snap
judgement.

Starting with the political aspect I must say outright that, whatever
delimitation we might advocate, I humbly submit that such a delimitation is not and
never was the making of nations. At its advent, and for centuries later, such
delimitation Vas nothing more than'the will of one or two emperors, with one or two
little monarchs. At that time there was no famil of nations. The sovereigns of
the day, who are described in text books as the principal maritime Powers, have
delineated their coasts and our coasts. But, by a rough calculation, our coasts
mean at the present time the coasts of no fewer than seventy States, now fully
independent and fully sovetein and well represented here at the Conference.

As an illustration, take Africa and Asia, the most ancient continents of the
world, which contain the greatest concentration of peoples, and whose shQres are
washed by all oceans and all seas. Who has delineated their coasts? Not a single
African .or a single Asian. When a de-limitation was established for these coasts,
Africa and Asia were nothing more than terms of geography.- At that time there
was no African or Asian statehood, and indeed no African or Asian personality.
Fortunately- for humanity, the situati6n has changed. In the Conference of The
Hague there were forty-two Statis represented. At 'this Conference - -nd I am only
-counting States to which we extend recognition - the number- now represented here
has risen to eighty-seven, and there are a handful of other States not participating
in the Conference, all of vhich are p,,art of the totality of the States of the
world. But to become part of the law of nations, a rule of law must be made by the
nations themselves - not by their rulers, their emperors, their sovereigns and
their monarchs of mediaeval ages. Agreement of the maritime powers is not law,
although this agreement has always been agreement to disagree.

All this goes to explain why we, the new nationt in Asia, Africa Latin
America and in Europe, are striving to set the limit of our territorial sea at
twelve miles. NQW that we have achieved our freedom, we simply reject the
delimitations that were"made, on our behalf, in our absence and when our land and
sea were subject to foreign domination. We have emancipated our land, and the
time has come to emancipate our sea.

70/ Official Records of the Second United Nations Conference on the Law of the Sea,

l1th meeting.

71/ Ibid., 6th meeting.
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With regard to the question of security, the representative of the United

Kingdom, in an attempt to support the United States draft resolution, made
assertions of a serious character. He claimed that secuirty based on the extension
of the territorial sea is a misconception - although I would say it is a
misconception on his part to describe it as a misconception; that in the modern
conditions of warfare a wide belt of water is not a suit of armour - which is a
beautiful simile, in a figurative sense; and lastly, that a wider limit is costly
and difficult to control.

These assertions are neither valid nor, I would say, with all due respect,
relevant. At least they are not called for. Each State is best able to judge its
own interests. It is only proper that we should not be told here how our interests
can be served and how best our security can be secured. This is a Conference of
States, fully sovereign and fully independent, and, I suppose, fully conscious of
their security. We are under the mandate of none, and no State represented in
the Conference is under a system of trusteeship. Those who were Administering or
Mandatory Powers should be reminded - and this is just-a modest reminder - that
these systems have been liquidated, and liquidated for ever. That past is past,
and this language of tutelage should not be spoken in this Conference, and should
never be spoken anywhere any more.

Yet even as innocent advice - there may be innocent advice that could be
extended to the delegations in the Conference - on the part of the United
Kingdom, such words, I believe, are hardly consistent with deeds. It is no
military secret that the United Kingdom has always considered its defence to be
not within its territory, whether land or sea, but in Europe, in Africa and in
Asia too. Is it too much, therefore, for the small States to seek their security,
not far and wide in Europe, Asia and Africa, but within their coastal sea?

In the last Cyprus talks held in London, the conference broke down on one
question and one question only - the area of the British military base; bow wide
should it be? I repeat, "How wide" - we are speaking about the width of the
territorial sea, mind you, gentlemen - "should the military base be in Cyprus?"
And the bnited Kingdom representative claims from this rostrum that a wider
territorial sea is not a suit of armour.

I only plead this,%gentlemen. Before we make such pronouncemerts, let us
not be forgetful of our deeds, let us be consistent and thoughtful, and, w1hat is
more, let us preach what we practise. When we claim a wider area fcr a military
base in Cyprus,.it is not too ambitious for the small States to claim a wider
territorial sea - their own sea, not other areas or other seas.

It must be noted, however, that national security is not the orly merit in a
wider territorial sea, and to this point I invite the attention of the Conference.
A wider territorial sea is a wider zone of international security ar d safety. The

territorial sea is a belt of peace in time of war. The reason is olvious.
Belligerent States cannot conduct any military operations within the territorial



-400-

seas of other States - neither the battleships on the surface, the submarine
beneath, nor the jet fighters above. In time of war the high seas are the
battlefield of military operations. Thus a twelve-mile limitation expands, the area
of peace and contracts the area of war, while a six-mile limitation expands the
area of war and contracts the area of peace. Is this not sufficient to support a
twelve-mile draft resolution and defeat a six-mile draft resolution if we really
stand for peace, against war and agazinst the untold miseries of war?

I turn last to deal with the economic aspects, namely, merchant shipping and
fishing.

With regard to shipping, the representative of the United Kingdom- spoke at
length on the heavy loss, sacrifice and damage that would accrue from a
twelve-mile limitation. Even a six-mile limit, he said, would involve a great
sacrifice to-the United Kingdom.

This is not a novel argument, It may be novel as far as this Conference is
concerned, but at the Hague conference, just thirty years ago, Sir Maurice Gwyer,
the British representative, pointed out that the three-mile delimitation was
being supported by "maritime nations possessing eighty per cent of the worldis
effective tonnage"- those are the three-=ilers in the words of the British
representative in 1930. I do not desire to deal at length with this point, for a
number of colleagues have successfully elaborated the matter. But I cannot resist
the feeling that such terms of loss, damage and sacrifice, as employqd in the
United Kingdom statement, convey the assumption that the United Kingdom and bther
States with similar feelings are the owners of the High Seas. You can only
complain of a sacrifice when you forg a thing you own. Listening to this British
pleading, in terms of sacrifice, damages and loss, I thought I was reading Sir
John Boroughs, in his book on international law entitled: "The sovereignty of
British seas, proved by records, history and the municipal laws of this kingdom".
But now the British seas are gone, and their records and history are gone. The
high seas, now, are for all and it is for all to define the high seas.

Yet, to those who complain of sacrifice, I seriously address the question,
"Have the high seas ever been defined - even delineatedPt We speak frequently
and loudly of the high seas, of the freedom of navigation and of other similar
slogans - but is there a generally accepttble delimitation of the high seas?
We simply know them to be high - that is away from the coastal sea - and that is
all. But where the high seas begin and where the territorial sea ends - nobody
knows. There is no settled'law. Thqre is no fixed delimitation. Had there been
a settled law, and a fixed delimitation of the high seas, to borrow the words of
the leader of the United Kingdom delegation, we should not be here in the
Conference.

On the question of fishing the chairman of the United Kingdom delegation,
as a Minister of Fisheries himself - and this is very informative and illuminating
to point out-- had many important things to say to us-with regard to fisheries.
In support of the United States draft resolution he stated, inter alia, that
distant-water British fishermen supply the British with the most of the fish they
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numbers of British fishermen and their families are dependent on fishing industry,
and that the loss of that fish would be a cruel blow to the British economy.
This is the British case. Put in the present context the British case is simply
fishing for fishing.

These facts adduced on behalf of the United Kingdom could not be denied.
We are prepared to admit them but do they provide valid arguments against the
coastal Statesi In the course of the dismemberment of the British Empire,
Great Britain no doubt suffered immensely. But these losses were no argument
against or impediment to the independence of the components of the British
Empire. The members of the British Empire became independent, and Great Britain
has remarkably - and this is atsource of pride and admiration - adapted itself
to the new situation.

In the same manner Great Britain, as a fishing State, will have to adjust
itself to this situation, namely, the emergence of the coastal States asserting
exclusive fishing rights within their coastal seas. Of course, with good will
there is every room for a free co-operation between the fishing States and the
coastal States. The coastal States possess the fish within their territorial
sea, and the fishing States have the experience and the equipment. This is a
new avenue of international co-operation to which I invite the attention of our
colleague from France. This is no destruction of food or food production. This
is a net avenue of international co-operation between fishing States and coastal
States. The question is neither one of monopoly on the part of the fishing
States nor one of selfishness Lnd egoism on the part of the coastal States, as
our colleague from France attempted to maintain. There are other national
resources in different parts of the world which are being exploited in this
mannpr. Surely one could think of many other ways, within the United Nations or
without.

But one thing must be certain. There should be no more fishing fleets within
the waters of the coastal States without the explicit agreemept of those coastal
States. The Chairman of the United Kingdom delegation has said that distant-water
fishing has nothing to do with imperialism or colonialism. I never have wished
in this Conference to refer to this matter from this angle of colonialism or
imperialism, lest it be chargel as is sometimes the case, that we seek this
rostrum in order to bring up colonial questions of colonial issues. That was not
our intention at all. We cannot agree with the representative of the United
Kingdom. I must declare in the most sincere and unequivocal terms that this sort
of distant-water fishing is mostly - and I must emphasize "mostly", because there
are certain exceptions of which we know - a relic of imperialism and colonialism,
and as such should continue no more. I do not want to deal at length with the
point. Suffice it to say that if we were to trace back distant-water fishing in
its history we would, find its origin mostly to be rooted with the empire system -
with foreign domination. The reason is crystal clear. Because our countries
were dominated, our coasts were dominated, and our fisheries became dominated
too. Should any evidence be required, one fact outstanding here in the Conference
can be recalled, and can be recalled with all dignity, respect and courtesy. The

-4Ol-
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evidence is simply the presence in our midst of the Chairman of the United Kingdom
delegation, as a Minister of Fisheries. Most of us do not have ministers of
fisheries, precisely because we are deprived of our fisheries. To have ministers
for fisheries we must regain our fisheries, and that is what we are striving to
do. I hope that will not be embarrassing to our colleague as Minister of
Fisheries. He will still keep his post in the Cabinet.

Yet let no one be under any misconception. It is not in a spirit of ill
feeling, or selfishness' that I refer to our fisheries. The coastal ppoples,
particularly those of under-developed countries, do not breathe malice or
vengeance. They simply want to eat. They are suffering in want. It is only human
that they must eat their fish - and I would stress this to our colleague from
France - the fish of their coastal waters. Their fish is caught, but not by them.
It is transported overseas, it is canned, and finally it is retransported to our
markets. All these operations are not carried on by us. They are carried on by
others. W/hat a long and costly process. We are devoid of the equity, on which
we have heard resounding words and declarations. You catch my fish from coasts,
you transport it in your fleets, you can it in your factories, you carry it again
in your fleets to be exported to my country, and the only thing I have to do is to
pay the bill - and how heavy :the bill is.

But why should not the coastal peoples catch their own fish, eat it, preserve
it, and make of it an industry and a national income too? And with the co-operation
of the fishing States too.

The representative of the United Kingdom has condemned the Canadian draft
resolution 72/ for its injustice in depriving the fishing States of their so-called
rights. Before we speak of injustice, let us do justice, and when we seek
equity let us come to do so with clean hands.

Is it an act of justice to meet the demands of fishermen and their families,
whose lives, no doubt, are very dear to us, and ignore the outcry of millions of
people - whole peoples all around the world - in their quest for economic
development, in their struggle -for social betterment and, finally, in their hunger
their starving for food which lies within only a few miles of their coasts?

In the final analysis it is the human factor, among others, which must
ultimately influence our course of action here in the Conference. A resolution
for a twelve-mile territorial sea, far more than any other resolution, is
consistent not only with State practice, with State security and with political
and psychological considerations, but with the needs and interests of humanity
that should- prevail, high and supreme, transcending all other considerations.

-In conclusion, let me declare with all the emphasis I have at my command
that our position in favour of a twelve-mile limitation is not motivated by any
desire to inflict injury or hardship upon anyone. In all earnestness our

72j" Ibid.. annex6s, document A/CONF.19/C.l/L.4
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position is based, first and last, upon vital interests of paramount importance -
interests that fall within the ambit of international demands as recognized under
the law of nations. From this rostrum a number of delegations have explained
the interests of their peoples, relating their origin to geography or to history.
For our part, we of the Arab States can legitimately trace back our interests to
both - geography and history. Ancient as they are, our coasts are enormous and
diversified. In no metaphor, they embrace the heart of world communications.
Continuous and uninterrupted, our shores start from the Atlantic on the west and
extend through Gibraltar, into the southern and eastern Mediterranean, marking
the coasts of Morocco, Algeria, Tunisia, Libya, the United Arab Republic and

Lebanon, as well as the entirty of the coasts of Palestine - gemmed with the ports
of the Holy Land, Acre, Haifa, Jaffa and Gaza. From the Suez port, Arab coasts

resume their stream into the Red Sea, leaving the Gulf of Aqaba with its closed
waters undea the exclusive jurisdiction of Saudi Arabia, the United Arab Republic
and Jordan. From the Red Sea, Arab coasts continue further to extend into the

Arab Sea, through Bab Al Mandab, and, touching the Indian Ocean, they run right
through the Gulf of Oman up to the Persian Gulf.

Thus oar stake in this Conference is immesurably colossal. Discarding
military considerations and military strength, Arab interests in their aggregate
are no less vital than those of any of the great Powers represented here in the
Conference.

Nevertheless, our national interests are not our only source of inspiration.
We are not unmindful of the interests of the civilized community. But it is our
sincere conviction that our position is supported by law and does meet the needs
of the international community. This by itself is sufficient to explain why we
stand where we stand.
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Sr. GARCIA ROBES (Mdxico): Seflor Presidente, twatar6 de 'no hacerlo
quedar mal y de hacer quo mi intervenci6n sea breve. Si el volumen de esto
parece un tanto impresionante, s6io pienso leer unas cuantas lfneas de 61. -

Coma recordardn los seflores representantes, el representante de Ceildn
dijo en la 15a. sesi6n, anteayer en la ma ;ana, lo que en el acta respectiva se
encuentra resumLdo asf: "Sefala el orador que el representante de M4xieo se
ha referido a varies tratados concertados par su pals con otros, entre ellos,
los Estados Unidos de Amdrica y el Reino Unido, en los quo el limite del mar
territorial se Lija en tres leguas marinas".

"Confla en quo los representantes de los dos parses -iItimamente mencionados
expliquen c6mo es posible compaginar el reconocimiento de un mar territorial de
nueve millas en dichos tratados bilaterales con su actitud presente, segdn la
cuel la anchura m6xima del mar territorial no deberd exceder de seis millas."

El representante de Francia, par razones quo ignore, ha eredo oportuno
dar respuesta a la pregunta que, de acuerdo con el acta respectiva, estaba
dirigidsa aotro, pero de todos modes, quedo reconocido al eminente Dr. Gross
por haber citado aqui el texto francds del tratado eorrespondiente.

Yo habfa dado ya las referencias bibliogrdficas en mi intervenci6n del
31 de marzo 73/ respecto a donde podfan consultarse los toxtes en espafol de
todos los tratados; en el Apdndice del libro "La Conferencia de Ginebra y la
anehura del mar territorial". Tambin menciond donde poda onsultdrseles en

inglds, es decir, las pdginas 745 a 777 de la obra preparada par la Secretarfa
de las Naciones Unidas, Law& and Regulations on the Regime of the Territorial
Sea 74/. J!hora tenemos ya, adomds, la cita francesa, aun cuando falte un tercer
pd-rra-fo al que me referird despuds.

VeamoE que fue lo que yo dije en mi intervenci6n para ver a continuaci6n
si lo quo ha ex-presado el representante de Francia invalidan, en alguna forma,
mis afirmaciones. Dije lo siguiente, y en la p6gina 3 del texto mimeografiado
quo se distribuy6 puede confirmarse la exactitud de lo quo voy a citar.

Dije c ue en un perfodo quo comienza hace mds de un sigio y quo va de IC4C
a 1908, "MAxico concert6 nada mones quo trece tratados bilaterales en los quo
se ceonvino reconocer a su mar territorial una anchura de tres leguas o sea,
nueve mills marinas en siate casos, y de 20 kil6metros en seis eases". quo de
esos tratados "cinco continxian en vigor" y a continuacidn los citd.

Dije tambidn que "tcdos esos tratados - y esto se encuentra en la pdgina 4 -
reconocen expresamente, segdn puede verse en el textb de sus disposiciones

73/ Documentos 0ficiales de la SegurAa Conferencia de las Naciones Unidas sobre

el Derecho del Mar, 10a. sesi6n.

74/ Publicaci6n de las Naciones Unidas, No. de Venta: 1957.V.2-
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pertinentes, coma extensi6n o anchura del mar territorial de las Partes Contra-
tantes, o bien nueve millas marinas, o bien 20 kil6metros".

Tambidn expres4 - y esto se halla en la p~gina 5 - que esos tratados "se
adelantan considerablemente a la dpoca en que fueron firmados, en la qua estaba
lejos de llegarse a la precisi6n de que se habla en la definici6n de las zonas
adyacentes a las costas, conseguida finalmente en la Conferencia de La Haya, se
refieren al mar territorial tal como hoy lo eitendemos ya que es indudable que
en todos ellos queda plenamente reconocida la soberanfa del Estadn rlbmeiio
sabre dicho mar".

Finalmente, me refer! al hecho de que varios de los tratados - si r- ,-c
la cite con exactitud son nveve,- ic= tr ec ',ctau una autolimitaci6n que
las Partes Contratantes se imponfan sabre bases de recipracidad".

As!, par ejemplo, en la misma p4gina 5 dijo lo siguiente: "Los Tratados
con Alemania, con el Reino de Suecia y Noruega, y con la Gran Bretafia, si bien
es cierto qua se refieren finicamente al mar territorial, es obvio que ese mar
no podria entenderse sino coma aqu4l en el que el Estado ejerce todos los atri-
butos de su soberanfa, pues de otro modo resultarfa inexaplicable la autolimi-
taci6n en que a continuaci6n convienen las Partes Contratantes en el sentido
de no aplicar los u1mites citados sabre la base de reciprocidad sin para el
ejercicio de determinada competencia estatal coma, par ejemplo, las relativas
a la vigilancia y aplicaci6n de los reglamentos de aduana".

Seior Presidente, sostengo que en espaffol, en ing!ds o en francs, el texto
del Tratado entre Mdxico y Francia bace eso exactamente. Primero, reconoce ple-
namente la soberanfa de las Partes Contratantes sabre la distancia. En este .
caso son 20 kil6metros. Y creo que lo podemos leer, y los seflores representantes
pueden juzgar por sf mismos. IQu4 dice el Tratado?

"Las Partes Contratantes convienen en considerar coma lmite de la soberanfa
territorial, coma 1mite de la soberania territorial - repito - en sus costas
respectivas, la distancia de 20 lcil6metros a contar desde la linea de la marea-
mds baja."

Una vez establecido este principio general, una vez establecido en una
form categ6rica, las Partes pasan a continuaci6n a fijar aquella autolimitaci6n
en la que: han convenido tambidn..

Y tigue el Tratado: "Sin embargo, esta regls serf aplicada ti icamente al
ejercicio del registro de la aduana, para la ejecucidn de las ordenanzas adua-
hales y para las prevenciones sabre el contrabando, pero de ninguna manera
tendr aplicaci6n en todas las demos cuestiones de derecho maritimo internacional"

Y lo de is reciprocidad, sabre la que est6 basada esta autolimitaci6n queda
bien clare con el siguiente pdrrafo del propio artculo, que dice lo siguiente:
"Queda igualmente entendido que cada ina de las Partes Contratantes no aplicard
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ia referida extensi6n de !imites de la soberanfa a los barcos de la otra Parte
Contratante, sine en el caso de que esa Parte Contratante proceda de la misma
manera respecto de los barcos de las otras naciones con las cuales tiene tra-
tados de comercio y de navegaci6n".

Parn terminar, repetird tdnicamente - para que ello no se olvide y no
exista confusi6n - que de los trece tratados, cinco estdrz en vigor. Que de
los que estdn en vigor, o sea, dos con los Estados Unidos, uno con Guat ,mala,
uno con Ecuador y uno con la Repdiblica Dominicana, cuatro no contienen autali-
mitaci6n ninguna. Ez el establecimiento de la soberanfa plena com.- para no
citar sine el caso m9s antiguo - el de lot Estados Unidos, el artfculo 5 del
Tratado de Guadalupe de 1848 estipula, lisa y Ilanamente "l.a inea divisoria
entre las dos Repblioas comenzard en el Golfo de Mxico, tres leguas fuera
de tierra, frentea la desembocadura del Fdo Grande". Ah no hay limitaci6n
alguna, ni en el segundo Tratado de 1853, ni tampoco en el Tratado con
Gdatemala o en el Tratado con Ecuador.



1. GRCS (France) : Quelques secondes suffiront pour expliquer la raison
pour laquelle J t ai demand6 la parole. Mon 6minent collhgue du Mexique, il m'a
sembid, m'a reproch6 d'avoir cit6 un texte franqais. Je regrette de rappeler
que clest le texte authentique du traitd, tel qu'il se trouve dens le Recueil
des trait6s de de Martens. CPest le texte dens lequel le trait6 a td6 conclu
at signd.

Quant au contenu du trait6, je ltai lu tel qu'il se trouve dans ce recueil
de textes. I.on 6minent collbgue nen a pas la mme interprdtation. Clest son-
droit absolu. Nais je voudrais dire que je maintiens la mienne et qu'une fois
encore, si Von veut commenter ce trait6, il faut le conmenter dens le texte
authentique. Par exemple, les tots "toutefois cette rbgle sera seulement
appliqu~e" ont un sens certain en franqais; lea rots "cette regle ne sera par
ceontre nuflement appliqude dens toutes les autres questions de droit maritime
international" ont aussi un sens en franqais.

Je saisis cette occasion pour dire que je fais natureflement une rdserve
sur l'dnumration qui a termin6 1'ezpos6 de mon collgue, le d416gu6 de
l'Arabie Saoudite, 6num6ration dans laquelle il a, sans doute par mdgarde,
inclus une partie du territoire franqais.
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Twenty-First Meeting

Friaay, 8 April 1960, at 11.30 a.m.

Mr. DEAN (United States): In view of what our delegation has found

to be an overwhelming desire on the part of the delegations at this Conference,

the delegations of Canada and of the United States of America have withdrawn their

separate proposals previously submitted to the Committee, A/CONF.19/C.l/L.3 and L.4.

On behalf of our Governments we have submitted this morning for your consideration
a joint proposal. lj This proposal, which is a new proposal on the breadth of tile

territorial sea and fishing limits, has been worked out at this Conference with

the delegations of both coastal and fishing States in response to a widely

expressed need for a single proposal capable of receiving the overwhelming support
of the Conference.

The proposal we are submitting will provide for a maximum six-mile territorial
sea and for an exclusive fishing zone contiguous to the territorial sea extending
twelve miles fromthe territorial sea baseline. It will permit foreign States
whose nationals have made a practice of fishing in the outer six miles of this
zone during the five years preceding I January 1958, to continue to do so for ten
years from 31 October 1960. This proposal, our two Governments sincerely believe,
will give embodiment to the desires of the coastal States, especially the newer
countries which have desired to obtain sufficient jurisdiction within twelve
miles of their coast, for which desire both our Governments have long felt a
sympathetic concern.

The action of the United States Government in withdrawzng its original
proposal, for which many delegations have expressed support: and for which we have
expressed our sincere thanks, requires, I believe, a word of explanation. My
Government has for some time been motivated by a strong desire to find an
acceptable balance between the interests of all nations with regard to the law of

the sea so as to permit a successful Conference proposal to be developed; first

of all, for restoring lasting order to the international law in this field.

Through our extended labours at the last Conference and in our discussions
here we have progressively narrowed the area in which t thorough Conference
agreement was likely to be reached. We have been assem-led here for approximately
two weeks. In this time we have had several proposals for consideration. With
the exception of the Mexican proposal A/CONF.19/C.1/L.2, they have been proposals
largely confined to the area within twelve miles of the territorial sea baseline -

the area to which it appears that our consideration must be confined if agreement is
to be reached. Of these proposals, the Soviet proposal for a three-twelve mile

territorial sea, A/CONF.19/C.I/L.I, has been familiar to. us for a long time, since
it was proposed by certain other Governments at the previous Conference,
A/CONF.l6/L.34. A new twelve-mile territorial sea proposal has been recently

submitted by sixteen Governments, A/COF.19/C.lft.6, and that proposal is now also
before us. We have also had under consideration the United States proposal,

A/CONF.19/C.I/L.3,. and a 1960 proposal of the Canadian Government, A/CONF.19/C.l/L.4;
these two proposals we have now withdrawn.

Official Recordo of the Second United Nations Conference on the Law of the
Sea, annexes, document A/CONF.19/C./L.10.
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In this discussion numerous delegations have spoken in the general debate
and attempted to explain their views both publicly and privately. By now, I
believ&, the nature of the compromise proposal needed to command the necessary
two-thirds majority has been greatly clarified. I believe it is clear, for one
thing, with respect to the issue of the breadth of the territorial sea that no
proposal - I repeat no proposal - which would permit a twelve-mile territorial
sea can hope to get the necessary support for adoption by the Conference. It

is clear at the same time, I believe, that the new Canadian-United States joint

proposal for a six-mile territorial sea and a six-mile contiguous fishing zone

is of a nature which will meet the immediate needs and satisfy the future
aspirations of the coastal States. At the same time it will protect foreign

fishing from unnecessary or precipitate injury and therefore, we believe, is

the only proposal which is acceptable to enough nations, both coastal and

fishing, for adoption. I believe this to be not only the conclusion of the

United States and Canadian delegations, but also I believe it to be the
consensus cf the entire Conference.

Thus, to permit agreement to be reached here and to expedite our labours
towards this end and after consultations on the most widely acceptable proposal,

the United States has, as I said previously, withdrawn its previous
proposal, A/CONF.19/C.l/I.4-

I should like to express our deep indebtedness to the many delegations and
to the many individuals who have helped with an unselfish initiative to make this

compromise proposal possible. I wish I could mention all of you. In passing,

I should like to pay particular tribute to the delegate of Canada, Ambassador Drew,
for his great patience, wisdom and understanding, and to the representative of
Pakistan, Ambassador Baig; I should like to thank also Mr. Bailey of Australia,
Ambassador Gundersen of Norway, Ambassador Sen of India and many others, whose

efforts to achieve such a compromise have been notable. I am also greatly indebted

to Ambassador Amado of Brazil..

Though the compromise features are I believe apparent, I would like to
emphasize the two very important concessions which my Government has made. The

first is to agree to place a time limitation on foreign fishing rights within the
six-twelve mile area, and the second is to agree that this period should be only
ten years in duration, commencing 31 October 1960. I believe the true magnitude

of these concessions will be appreciated by all delegations here.

For countries which, like the United States, preferred a three-mile limit

with no contiguous fishing zone, this compromise proposal goes more than halT-way
to meet the views of those who advocated a twelve-mile territorial sea. The

concession was almost complete in regard to fishing jurisdiction, or at any rate
would be within a relatively short period.

With regard to the territorial sea, it is a popular conception, more
accurately a misconception, to believe that a six-mile territorial sea is only
double the-size of a three-mile territorial sea. Such a situation might tend to
exist along a straight or fairly regular coast line without deep indentations



or off-shore islands. But the presence of islands off a coastline, each
surrounded by a territorial sea of its own of the same breadth as that pertaining
to the coast, adds greatly to any over-all area of off-shore jurisdiction in the
territorial sea. For example, a single off-shore raft moving through the
water at high tide can under a three-mile limit have a territorial sea of
its own of approximately twenty-eight square miles of water surface. With a
six-mile limit, the same raft would be entitled to a territorial sea of four
times this area, or 112 square miles. Thus, in certain situations, the area
of territorial water might increase in geometrical proportion, although the
breadth of the territorial sea increases in arithmetical proportion.

Even the continental United States, with relatively few off-shore
islands, has an estimated 37,500 rather than 17,300 square miles of territorial
sea with the six-mile limit replacing the present one of three miles.

Some States, however, endowed with numerous off-shore islands, would
triple in area sections of its territorial sea by only doubling the breadth.

Furthermore, the application of a straight baseline, as approved at the
1958 Geneva Conference, 2/ may also increase the area of sovereign waters of
the coastal sea. Internal waters are created to the extent that the territorial
sea baseline is pushed outward. The exact area increased, of course, depends
upon the configurations of the coastline. But the presence of deep
indentations and associated off-shore islands permits an appreciable water
surface to be incorporated as an integral part of tha State

In short, a slx-mile territorial sea plue the use of a straight baseline
may amount to a reduction of the high aeasby a zone not just three additional
miles in breadth, hut one averaging four, five or even six miles.

Consequently, the United States proposal for a territorial sea six miles
in breadth represents a compromise on the territorial sea issue alone to a
far greater extent than I believe many nations realize. Let me comment for
just a moment on certain details of the joint proposal.

The various delegations which found certain provisions of the withdrawn
United States proposal A/C6fF.19/C.l/L.3 to be somewhat cumbersome in operation.
I call your attention to. the fact that the present Joint proposal is designed

2I Official Records of the United Nations Conference on the Law of the Sea,
Vol. II, annexes, document A/CONF.13/L.52, Art. 4.
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to preserve complete simplicity of operation. For this reason also it commends
itself. It will be noted that some delegations had presented some very useful
and thoughtful suggestions to us with respect to the possibility of amending
the Joint proposal. The absence of these suggestions should not be taken
to mean that they were not found worthy. Their omission only means that at this
time this Joint Canadian-United States proposal represents in our estimation the
general view of what a compromise formula should contain. One exception,'
however, is the case of unusual situations of overwhelming dependence on
fisheries within the twelve-mile zone which, as I have previously indicated,
requires the careful and sympathetic consideration of the Conference.

Our Joint proposal does not specifically mention the existing bilateral or
multilateral fishing agreements. The final instrument in which the agreement
of the Conference will be placed, we assume, will contain an article similar
to article 25 of the Convention on the Territorial Seas and Contiguous Zones, to the
general effect thft conventions or other international agreements already in
force are not to be affected thereby.

With regard to future estimates, the establishment of the basic rights of
the coastal and fishing States in the fishery zone provided for in this Joint
proposal will not, ipso facto, settle all of the fisheries problems within this
zone. These problems are many and they are complex, and they vary in different
parts of the world. But the principles set forth in the proposal, it seems
to us, will need to be -implemented by such bilateral or multilateral arrangements
consistent therewith as will permit these principles to be applied in an orderly
and practical manner.

So far as the United States is concerned, my Government believes that this
compromise proposal, involving as it does large sacrifices of the interests of
both the fishing and the coastal States in an effort to reach agreement, is in
itself a reason why implementing agreements should be negotiated in a spirit of
mutual accommodation and goodwill.

Let me comment on the date 31 October 1960, from which foreign fishing rights
in the outer six miles are proposed to run. This date of 31 October 1960 is
not a date of any mysterious significance. To give the ten-year period some
precise termination point seemed desirable. The date l October 1960 has been
selected since 31 October, in the year 1958, was selected as the end of the
period allowed after the conclusion of the first conference-for countries to
become signatories to the convention, and, in fact, that was the date when the
conventions adopted here two years ago vere in fact signed in New York. -

As is almost inevitable in the case of a true ccmprcmise, many of the
delegations will find that the proposal it some respects is not a.U that they
would have desired. To those States that will find that the joint proposal
gives insignificant protection to the practice of fishing pursued within
three to twelve miles of a foreign coast, I wish to remind you that my oIn
country is among your number. I do not underestimate or undervalue the
.sacrifice thich this proposal entails for your fishermen. In fact, I am already
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receiving, by cable, protests from fishermen in the United States. Indeed,
the joint proposal certainly contains a sacrifice of fundamental principle for
those nations and their nationals that have, for generations, fished areas of
the high seas up to the three-mile limit. It concerns as well an economic and
human sacrifice of direct impact and of large dimensions. I simply say that,
without these sacrifices, it is evident that no international agreement can be
reached at this conference. To those States which would prefer that the
period of years during which foreign fishing within six to twelve miles is to
continue under the Canadian-United States proposal were shorter, I should like
to make several observations.

In the first place, I believe there is almost universal agreement among
the delegations here that it would be most unfair, for the purpose of arriving
at a universal: rule of law, to terminate abruptly fishing practices on the,
high seas which are presently in existence and on which countries, towns, villages,
enterprises and human families are, to some degree, and in many cases to a large
degree, dependent.

The representatives of India, Ghana, Pakistan, Spain and Brazil, not to
mention a number of others, have taken note of this in their speeches to the
Committee, for which we extend our thanks to them. It is only reasonable
and just, I believe, that a period of time be allowed in which the necessary
adjustmenta to these fishing grounds, retirement and amortization of existing
fishing vessels and, in some cases, adaptation of capital and labour and
families to new conditions and new industries can be made.

I assure you that the ten years proposed is considered to be an inadequate
period of time by the countries and peoples adversely affected. Some of them, in
fact, consider the period unnecessarily harsh. But, if all representatives
here accept this provision, it will, I know, be done only out of a spirit of
reaching agreement. The period of ten years proposed is, for these reasons,
a figure which Canada and we agree is not' subject to reduction or to negotiation
for alteration in either. direction.

I believe that this proposal should be acceptable to coastal States, since it
will embody in international ,law clearly, for the first time, an important
new principle concerning fishing jurisdiction. It is only reasonable and
equitable that those States which will so greatly benefit by this new rule should
exercise a .restraint to lighten the burden of fishing States upon whom the rule
will fall so heavily.

-1 many cases, exclusive coastal State jurisdiction will be granted
immediately, owing to the absence of any foreign fishing as a practice in the
outer areas.

As to the coastal States for which some present sacrifice will also be
genuinely involved, I can only say to you also that, without some concession
on your part, no agreement can be reachek at this conference.



As I stated at the beginning, I believe that -this proposal, which the
delegation of Canada today is Joining Wth-the delegation of the United States
in submitting, is recognized to be a proposal which contains those elements, of.
compromise on the part '3f all concerned that render it capable of receiving
endorsement by a two-thirds majority of the conference.

I trust that all delegations will examine and weigh this proposal with the
utmost care. Where necessary, I hope they will inmeditely request further
instructions from their Governments. 'With reasonable flexibility on the part of
the countries concern&d, and with a thoughtful regard for thQ successful outcome
of the conference and the rule of law, this proposal can, I sincerely believe,
bring our labourers here to a fruitful conclusion, which we all desire.

Therefore, we offer this joint proposal for your prayerful consideration.

Before leaving the rostrum, I should like to inform the Committee that I
learned just yesterday that the four conventions and the operational protocol
approved at the 1958 conference here in Geneva have been favourably reported
out to the Senate of the United States by our Senate Foreign Relations Committee.
I hope that that is an augury of our success here.

Mr. DREW (Canada): As you have already been told, we have withdrawn
our proposal ,/ tabled on 24 March so that we may join the United States in
presenting a single proposal Y which we do most earnestly hope will provide an
opp6rtunity for agreement at this Conference. I shall try not to repeat facts
already placed so clearly and accurately before you.

As I said on 25 Yarch, 5/ the original proposals presented by Canada and the
United States sought to achieve the same fundamental objective. Each of them
declared that a State is entitled to fix the breadth of its territorial sea
up to a maximum of six nautical miles measured from the applicable baseline, and
to establish a fishing zone contiguous to its territorial sea extending to a
maximum limit of twelve nautical miles from the same baseline.

The difference - and we fully recognized the importance of that difference -
was in our approach to the problem raised by the distant fishing which had
been done by a number of States over many years in the coastal 'aters of other
States. At no time did we suggest that there should be an abrupt end to
long-established Tishing practices. On the contrary, at the last Conference,
also in the arguments we presented prior to this Copference, and at this
Conference itselT, we have expressed our belief that the best way to deal with
this problem, which presents so many variable factors throughout the world,, is to
enter into bilateral or-multilateral agreements consistent with the mutual interests
of the coastal and distant fishing States. -

I

2/Official Records of the Second United Nations Conference on the Law ofthe Sea, annexes, documentA/_COFa.19-/c.I/L,4.

I/__id., document A/COKF.19/C.l/.lO.

5/ Ibid., 5th meeting.
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On the other hand it was proposed that these rights be continued in
perpetuity where they had been carried on for.a period of at least five years
rior to 1 January 1958:

During the course of the debates at this Conference the representatives of
several countries have indicated their hope that the two points of view could
be reconciled so that those who wished to suppoit the principle of the 5-mile
territorial sea end an additional 6-mile fishing zone could all find common
ground.'

The new proposal achieves that purpose in the following words:

"1. A State is entitled to fix the breadth of- its territorial sea

up to a maximum of six nautical miles measured from the applicable
baseline.

"2.. A State is entitled to establish a fishing zone contiguous to

its territorial sea extending to a maximum limit of twelve nautical
miles from the baseline from waich the breadth of its territorial sea
is measured, in which it shall have the same rights in respect of fishing
and the exploitation of the living resources of the sea as it has in
its territorial sea.

"3. Any State whose vessels have made a practice of fishing in the

outer six miles of the fishing zone established by the coastal State,
in accordance with paragraph 2 above, for the period of five years7
immediately preceding 1 January 1958, may continue to do so for a
period of ten years from 31 October 1960.

"4. The provisions of the Convention on Fishing and Conservation of
the Living Resources of the High Seas, adopted at Geneva, P7 April 1958,
shall apply mutatis mutandis to the sittlement of any dispute arising
out of the application of the foregoing paragraphs."

We believe this proposal to be in clear and simple form which should not
give rise to any misunderstanding as to the intention of the words. This is the
proposal which is now presented in the joint name of Canada and the United States.
I would like to emphasize that this is done in response to the very general -
desire eTxpressed at this Conference that we should come together so that all
those who were anxious to support the basic purpose of both our earlier proposals
could find common ground in this way.

Our new proposal does represent a compromise - the kind of compromise which
makes international agreements possible.

Our task here is to draft legislation covering two specific questions and
two alone. The general desire to achieve agreement on the only details of.
the law of the sea still to be determined might well be frustrated if any
attempt were made to broaden the scope of the discussions at this Conference
beyond the field which has been so clearly assigned to us.
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At the same time may I say that we are very anxious to recognize the
special problems of States which are particularly dependent upon fishing for
the livelihood of their people by assuring workable and adequate safeguards for
the protection of their fishing resources.

The first two paragraphs of the joint proposal which we have now tabled
and which I have read, are in exactly the same words as the original proposal
presented by Canada at this Conference.

The third paragraph provides that during a period of ten years those
States which have been doing distant fishing in the waters of the other States
for the required period may continue to do so. Yay I point out that this does
not change in any way the basic proposition which we placed before you. It does
represent our response to the.many opinions expressed at this Conference that
there should be a period of adjustment in which distant fishing States could
make new arrangements. This involves a very considerable compromise on the
part of both our delegations and those who have indicated their general support
of this proposal. I do wish to express my own admiration and appreciation of
the manner in which the very distinguished leader of the United States delegation,
Ambassador Dean, and his associates have met us in trying to solve this problem.

We would naturally have preferred to have had our own proposal adopted
in the form in which it was presented, for the reasons given at the time it was
tabled. We fully recognize at the same time that this would naturally also
have been the wish of the United States delegation in regard to its own
proposal. In deciding on the figure of ten years as a period of adjustment
during which fishing may be continued while new arrangements are made; by way
of bilateral agreem6nts or otherwise, we have accepted what we believe to be
the maximum period of adjustment which could possibly 'be approved by those
States which would have preferred our proposal in its original form, and at
the same time the minimum period acceptable to those who would have preferred
to -see the United States proposal adopted in the form in which it was first
presented.

One poigt I do wish to emphasize. In the very nature of the way in which
this figure has been reached, it cannot be a bargdtning figure. Our discussions
on both sides have made it perfectly clear that those who would have wished
for the continuance of fishing rights in perpetuity, or for a much longer period,
will not accept less, and that those who have been associated with us in seeking
a straight 6-mile territorial 1ea with a contiguous 6-mile fishing zone will
not accept more

In the desire to achieve agreement at this Conference, we have reached
a compromise which we believe is reasonable under all the circumstaiices, aihd
which we trust will receive general suppoit when it is fully examined and its
effect considered.



While it is not my purpose now to discuss in detail the various arguments
which have been presented, I do think I should mention one very important
consideration which must be in the mind of every one of us. From the statements
which have already been made, it would seem that there is almost unanimous
agreement that there should be a fishing zone extending to a total breadth of
twelve miles from .the baseline. But there is still a wide difference .of opinion
expressed in regard to the measurement of the territorial sea.

Yay I urge with the utmost earnestness that those countries which, for one
reason or another, have adopted a territorial sea of more than six miles will
not take a rigid position that under no circumstances will they reduce the
width of their territorial sea. I have already pointed out, and I submit that
the record clearly supports my contention, that in most of the earlier cases
where the measurement of the territorial sea was extended to twelve miles, it'
was done for the sole purpose of asserting control over fishing at a time when

.the concept of a fishing'zone; as distinct from the territorial dea, had not-
been accepted, and when the adoption of the wider territorial sea provided
the only method by which that authority could be established. Full control
over fishing would now be provided by the rights conferred in a fishing zone.
Surely, under those circumstances and with the other powers conferred in the
conventions accepted at the last Conference, there can be no-questit that any
nation is called upon to concede any established rights in accepting the
narrowest territorial sea which is supported by the overwhelming majority
of those countries which provide and operate the peaceful transportation of the
world by sea and air.

May I point out that we in Canada are one of the many countries engaged
in peaceful navigation by sea and air which still have a three-mile territorial
sea. We would have preferred that this measurement should have been retained.
In an effort, however, to reach reasonable compromise, those who believe in the
freedom of the high seas have nevertheless indicated their willingness to'
extend their territorial seas to hat is regarded as the maximum reasonable
figure of measurement.

With the adoption of a 12-mile fishing zone every State would then have
every essential control .-which does not interfere with the freedom of the high
seas. Surely six miles is more than enough for the breadth of the territorial
sea. I hope that it will be acc'epted, but under no conceivable circumstances
could Canada be regarded as an aggressor State, and I can only repeat with the
utmost emphasis our firm belief that the extension of the territorial sea beyond
that breadth idds nothing whatever to the ability of ,any country to defend
itself under modern conditions, but does limit freedom of navigation and does
impose unnecessary burdens upon the coastal States which will be called upon
to carry out the added duties imposed by such an increase.

Before 'closing these brief remarks, which have not attempted to deal with
other proposals or the details of the questions you will be called upon to decide
next week, may I say how much we are all, at this Conference, indebted to the
extremely useful suggestions which have been made by-the representatives that
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have spoken here in the Conference itself, and who have discussed thid subject
in private meetings as well. The course we are now following I hope offers
convincing proof of the very real value of the kind of well-informed discussion
which we have heard here during the past three weeks.

Those States which are seeking agreement on a convention which will provide
for a narrow territorial sea with a contiguous fishing zone, offering every
measure of control which does not interfere with the freedom of the high seas,
have already made a very- great concession in their offer to extend the territorial
sea from three to six miles. As the representative of one of the younger, and
certainly one of the most peace-loving nations may I respectfully urge that
others meet us half way sothat we may demonstrate to the whole world that the
eighty-eight countries represented here are not divided by any arbitrary barriers
or doctrinaire positions, and that we are prepared to come together in a friendly
meeting of minds for the one purpose of extending the prosperity, ileace ard
security of all mankind.

Mr. CAABASI (Libya): The intervention of the Libyan delegation was
not intentionally made to come immediately after the introduction of the
combined proposal by the United States and Canada. The Libyan delegation
reserves the right to comment on this new proposal in due time.

Not having been able to take part in the general debate, may I be allowed
to say that it is quite gratifying for us to see the assembling of all our
delegations again in this hall to finish our codification task of the law of
the sea. In this same hall four conventions connected with the law of the sea
have been adopted after strenuous sessions lasting two consecutive months in 1958.
It is true that the achievements of 1958 were very considerable, but no agreement
was reached on the two questions dealing with the delimitation of the breadth
of the territorial sea and the fishing zones. The international effectiveness
of the conventions already adopted depends on the item and deliberations to be
patiently reached by this session. Indeed to translate those four conventions
into reality, our present Conference must face the actual reality that
international practice is not uniform as regards the delimitation of the
territorial sea.

Various countries here represented have extended their territorial sea
to different limits, and on this point we have the advice of the International
Law Commission which considers that international law does not permit an
extension of the territorial sea beyond twelve miles. This legal advice is
worthy of every consideration- and, if I may say so, is the result of eight years
of patient juridical study spent in the process of preparing the draft law
that this plenipotentiary Conference is called upon to codify.

The Libyan delegation has followed with keen interest the general debate
on the two delicate questions on our agenda. Two schools of thought have been
ably defending their respective theories with regard to the delimitation of the
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territorial sea abd the fishing zone The first group) mostly composed of
haritlke Powers) while maintaining the theory of the three-mile l imit, is
ready to cobpromise by extending their territoial sea to six miles and a
l ime fishibg ob~e with or without exclusive fishing rights The second group
Thaihta-lns the right to fx the breadth of its territorial sea up to a maximum
6o twelve m&les)-elmbaeibg withib the same limit their, exclusive fishing rights.
bth troxips aim to protect best the security of their shores and the benefits

Trob %he legal resbukds of their coastal sea- In essence, both'gtoups do not
-ib hit ekdcla bgg the telve-mile -sea limit, be it territorial sea or fishibg zone
bo" eifbibhda Thise t dedcy would be regarded as an acceptance of the advice
%xtnded. by he iternatiobal Law Commi sion% The differebee lies only in
the questionj. shoald al l ations have an equal limit of the territorial hea
bY le6s than th±&e to establish it hot beyond the accepted legal advice of
twelve hilesb? To this ebd, various proposals have been presented to this
d6 bftenee Tot consideration.

The Libyan delegatiob has col.sponsored the proposal contained in
do&Vmtbt A/COIF 19/CaI/L,6 and supports the legal approach expressed in
&tiele -l) of the sixteew.Power proposab. The Libyan delegation, while it cannoz

:IVe its Vtpport to the provision aiming to give a legal right in this convention
tU Vetbels belonging to other States to continue fishing in the territorial sea
or other countri'e. under the umbrella of rights gained by history, recommends
to .the Conference Article 7 of the sixteen-Power proposal which states that
bothirg in the provisions of this convention shall be construed so as to
preclude thd conclusion; subject to the established rules of international law,
of bilateral or multilateral agreements of a regional character to regulate all
tatters of fishing among States with .cormon interestls Tis formula does not
gilt historical tights) but it supports the prInciple of acco-aoaatink
tediptocal benefits among the States concerned;.

The sea constitutes for Libya an important production source-of revenue in
th& ffdhibg tones and tuna fish industries which my country is developing as one
bf itM hodt productive ecohomic resources umqu6stionably heeded for inteinh3
tb-bfIjbn and export Though Libya, in accordahce with ai Act of Patliament,
Wplik todayt the breadth of twelve miles of territorial sea) it still faces the
_roblem of fOTi-dgn fishing vessels which are caught ofteb) it hot weekly, in its
U2 tt6r:iV2 Ata Ublawfully expl6iting its coastal legitiatt fibh and bobge

These aft thbgible cdnidefations which leaa Libya to ask for the wider
bfr&&&th of the teriit6rial bea 'hot exdc-eding twelve ileh R&ferende co ld be
mhde in this respect to the opinion o the rntethatlonhl Lhw donissi6h in
ttSaph .5 6r its tOSm~btth r of a-ticib 3; lb hich It iAkatta "that ih all

bhdaA Whke the d6elifahtatioh or the tltikitot&ifl sea wad Juifihd bWk the rbal
tiktbs 8± thie c~tabtal Sthtt; the breadth of the territorial sea, was in conformity

-/Offiba dta~h&~ea~smlyi2~tn~~§ioh, £ uppiet
No&9; paxa& -33;
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May I be allowed to sa? that the convening of our two Conferencaes on the
law of the sea marks a historical event since the establishment of the United
Nations Charter, thus opening a new era in promoting the progressive development
of international law, No previous set of rules, of legal provisions of an
international character have ever witnessed in the history of mankind such
active participation by free, independent countries, new and old, great and
small, all interested in making a valuable contribution. This important factor
ia a new development which has its bearing on our task tu codify and pnomobe
international law.

The diversity of national interests between advanced countries and States
in the process of development should not hamper but calls for deeper understanding
in the process of making international law which tust be adjusted to the rew
setting of worid affairs.

Mr. RAFAEL (Israel): I have asked for the floor to reply to certain
remarks which were made here yesterday afternoon, not because my delegation is
concerned that distinguished delegates do not know the proper facts of geography
and history but merely to keep the record of this conference straight. I shall
be very brief. In regard to the position of certain ports mentioned, I have
already bad an opportunity to state in what country they are situated. A3 to
the gulf of Aqaba, the position of my country, which is one of the four coastal
States on the gulf, remains as stated by the Foreign Minister of Israel a: the
666ti meeting of the General Assembly on I Varch 1957. 7

/ Ibid., Eleventh Session.
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Twenty-Second Meeting

Friday, 8 April 1960, at 3.30 p.m.

M. GLASER (Roumanie) : Monsieur le Prdsident, permettez-moi tout d'abord
d exprimer les remerciements sincbres de ma d6l4gation pour les paroles si
bienveillantes que tant de d6dlgations ont bien voulu adresser ! celul de ses
membres auquel notre Commission a assign6 la tdche d'ftre son Rapporteur.

Messieurs les d6ldgu6s, une proposition qulil nous a 6t6 donn6 dlentendre au
cours d&une pr6cddente-s6ance mla rappeld un c6nte que 1Von se raconte chez nous,
en Rounanie.

I1 6tait une fols un sultan et ce sultan avait un gne qu'il aimait beaucoup.
Et un jour, ayant rassembid sa Cour, il -lul dit :

- "Cet gne est si gentil, il est si intelligent que seule la parole lui
manque. Je veux savoir qul de vous peut lui apprendre & parler. Toi, Grand Vizir,
ttengages-tu & le faire?

Et le Grand Vizir dit

- "Majest4, je ne saurais ld faire."

- "Quton lui coupe la tite", dit le sultan.

Et il s'adressa au Ydnistre des finances : mame rdponse, mme solution.

Beaucoup de dignitaires y passbrent, jusqu'& ce que le sultan en arriva aa
sage, au philosophe de la Cour, Nastratim Poga. Et Nastratim rdpondit

- "Majest6, je m'engage & apprendre . cat fne & parler. Mais naturellement
il me faudra du temps."

- "Ccmbien de temps?", demanda le sultan.

- "Dix ans, et k ce prix je m'engage & lui apprendre non seulement a parler,
mais aussi & 6crire et 4 lire."

Le sultan enchant6 lui fit donner deux sacs plains d'or et partit.

Les membres de la Cour assaillirent le sage et lIui dirent

- "Comment as-tu pu ttengager b apprendre en dix ans un gne h parler?
Est-ce que tu as l'intentlon de le faire?"

Il r6pondit :

- "Je ne suis pas'fou, mais dix ans c'est beaucoup de temps. Dici dix ans1
il se peut qua le sultan meure, il se peut qua l'fne meure, il se peut que moi
je meure... En tout cas, j'ai LauvM la situation."



E'essieurs lea d6l6gu6s, 6tant donn6 que le Prdsident de ma d6l6gation
a exprim6 les principes g6ndraux dont st inspire ma ddl6gation, i! ne me reste qu'4
esquisser aussi bribvement qu'il me sera possible la position de ma ddlgation
vis---vis des diffdrentes propositions dont notre Conf6rence est saisie. Ces
propositions sont en nombre relativement consid6rable, maii, cosme on la si blien
soulign6 avant moi, efles se rdduisent dana leur essence ' deux : six mifles,
douze milles.

On sait que la d6lgation roumaine eat partisane des douze mifles. Qu'il me
soit done permis de m'arrgter sur les raisons qui nous font adopter cette position.
Et tout d'abord pr6cisons que lorsque nous parlons d'une r~gle des douze milles,
nous ne voulons nullement dire que si un pays a moins de douze milles et tient k
rester avec moins de douze milles, il sera oblig6 d'6largir sa mer territoriale
jusqu'. douze milles. Sil le veut, il paut le faire : ctest un droit, c'est une
facult6, c'est une pr6rogative, ce n'est pas une obligation, ainsi que l'a, A ce
qu'il me semble du moins. si clairement mis en relief le professeur Tunkin,
reprdsentant de l'Union sovi6tique.

Cette pr6cision nous permet, je le pense, d'6carter de nos ddbats quantit4
d'objections contre la r~gle des douze milles qui, relleament, Wont plus voix.
Par exemple, si le d6l6gud de Costa Rica nous dit : "Noes avons des c8tes relati-
vement dtendues et nos ne saurions assumer lee responsabilit6s aff6rentes 5 la
surveiflance de ces eaux s'il s'agissait d'une mer territoriale de douze mifles",
nous rdpondons : "Eh bien' Costa Rica, darts le systbme de la r~gle des douze
milles, ne serait nullement oblige d'61argir sa men territoriale jusqu'A
douze milles. fl peut rester avec les trois milles qu'il a, s'il les a et stils
lui conviennent." fl y avait encore la boutade de l'ambassadeur Amado dont in
parole et in pens6e, come toujours, nous ont charmds et qui disait, avec Itesprit
qui lui east propre : "fouze milles, c'est beaucoup d'eau pour le Brdsil." Nous
r~pondons : "Si, douze milles, c'est trop d'eau pour le Br6sil, eh bien. il n's
qu'A rester avec ce qutil a maintenant : trois milles ou six milles. 1a rbgle
des douze milles ne l'oblige nullement A plus d~eau qu'il n'en a. I n'a done
qu'4A rester avec ce qutil a maintenant : trois mille oil six Uilles; la r&gle des
douze milles ne l'oblige nullement A plus d'eau qu'ii n'en a envie."

Ceci nous dispense de r6pondre & toutes leos inqui6tudes et .toutes les
craintes qui ont 6t6 exprimes h li6gard des prdtendues difficult6s qui allaient
s'abattre sur les pauvres Etats assortis d'une mer territoriale large de douze
milles. On a parl6 du poids, de la largeur et de In longueur des chatnes et des
ancres des bateaux. On a parl6 de In hauteur des m~ts qu'il faudrait 6tablir sur
lea bateaux, de i'64upement 6lectronique pour lea phares et ainsi de suite.
On a parli de dangers et de responsabilit6s accrus pour les Etats riverains qui
resteralent neutres en temps de guerre dans la surveillance du respect de la
situation des neutres par lea belligdrants.

A tout cels, on peut et on doit r~pondre que, quelle que puisse itre la
raison pour laquelle un Etat estime ne pas devoir aller jusqu'A dcuze milles,
ou jusqufh neuf milles, ou jusqut dix milles, et meme sil n'a aucune raison,
il est libre de ne pas adopter une largeur de la mer territoriale supdrieure h
celle qui, selon son avis, lui convient.

-421-
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Permettez-moi de dire en passent que toutes lee craintes et que toutes lee
objections qui ont 4t4 soulevdes & cet effet contre la r~gle des douze milles
sont d6nues de fondement. La meilleure preuve est que les dix-sept Etats - si je
ne me trompe - qui actuellement ont adoptd pour leur mer territoriale la largeur
de douze milles, n'6prouvent aucun inconv6nient A le faire. J'ai vu un pays,
l'Iran; trouver non satisfaisante la rbgle "six et six" et passer aux douze milles.
Ceux qui ont douze Wont pas trouv6 jusqu'l pr6sent dans cette situation
intrinsbque des motifs pour renoncer 6 leur largeur de mer territoriale. Et
c'est alors que vis--vis de cette touchante sollicitude des grandes puissances
maritimes occidentales pour le sort de ces Etats riverains & douze milles, on
est tent6 de dire : "Mon cher tuteur volontaire, ne vous pr6occupez done pas
pour nous..."

Je voudrdis ajouter une prdcision. Si, en vertu de la r~gle des douze -
milles, beaucoup d'Etats n'6tablissent pas une largeur de douze milles pour leur
mer territoriale, c'est-a-dire qu'il y aura toutes les largeurs : trois milles,
quatre milles, cinq milles,-six milles, neuf , dix milles, il n'y aura alors pas
uniformit4 et, nous dit-on, le manque d'uniformit6 vent dire l'incertitude, le
chaos, l' anarchie.

Permettez-moi de m'inscrire en faux contre.pareille pr6sentation des choses.
La mer territoriale, nous le savons tous, nlest pas une cr6ation des chancelleries,
une cogitation crebrale de quelques savants ou de quelques hommes d'Etat, .La mer
territoriale est une institution de la vie internationale qui dolt sa naissance
aux int6r~ts concrets et rdels des Etats. es intdrgts varient, dans la mme
dpoque hfstorique, d'un Etat h l'autre et, our le mme Etat, d'une 6poque A
1'autre. Et c'est parce que ces intdrets sont essentiellement variables et que
la vie est non pas uniforme mais multiforme qu'il tait pratiquement impossibld
que s'dtablisse une r~gle uniforme g6n4ralement obligatoire pour tous les Etats
en ce qui concerne-la largeur de la mer territoriale. Jamais, vous le savez
mieux que moiJ i- n'y a eu une rbgle accept4e universellement come obligatoire
quant & la largeur maxima de la mer territoriale.

Je citerai, si vous me le permettez, un grand 6rudit'franais qui reprdsente
au cein de la Commission du droit international la pensde juridique franqaise,
J'ai nomm le professeur Georges Scelle qui, dane son ouvrage "Plateau continental
et droit internationjY, Paris, 1955, A 1 page 53, remarque ce qui suit

"La recherche d'une largeur uniforme ou commune de la mer territoriale
a toujours 6t6 vaine. La raison en est que les emprises des Etats riverains
sur la mer-ne sont idgitimes qu'& la condition d'atre n~dessaires. Or cette
ndcessitd varie avec chaque situation g6ographique, gdologique et mWme
historique... Le droit veut que .chaque Etat ait la mer- territoriale qui
lui convient. f1 n'y a que des mers territoriales et la recherche d'une
dimension commune eat une quadrature de cercie." 1

1/ Revue g'ndrale d& droit international public., tcme LVIil,, 1955%
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fl n'y a que des mars territoriales la pens6e du professeur Scelle rejoint
celle de l'ambassadeur Amado. Et c'est ce qui explique non pas seulement qu'il
n'existe pas aujourd'hui une prdtendue rbgle des trois milles, mais qua pareille
rbgle n'ait jamais pu exister. Entendons-nous : pas comae fixant la limite,
suivant lea lois nationales de certains pays concernant leurs eaux territoriales,
mais conme rbgle de droit international obligatoire pour tous les Etats.

Et puisque Von a cru pouvoir hier invoquer is memoire de Gidel pour agiter
de nouveau le spectre des trois milles, qu'il nous-soit permis de citer un passage
qui me semble typique. Gidel, dans son oeuvre capitale (troisiame volume,
page 123), dont le titre est "Conclusions k tirer de l'examen de l pratique
Internationale et nationale des Etats ; absence de rgle de droit international
fixant lt4tendue des eaux adjacentes", 6crit : "Ls donndes fournies par la
pratique obligent h conclure 4ue J16tendue de l mer territoriale non plus qua
cello des zones sp6ciales catibres Zf' est---dire, d'une maniure gdndrale,
1'dtendue des zones d'exercice de comr6tence des Etats riverains comma tels sur
las eaux adjacentes t leur territoire7 ne se trouve ddterminde par le droit
international." "11 faut done repousser sans h6sitation", dit Gidel, "la propo-
sition si r6pandue mais si rarement creusde", c'est--dire superficielle, "qua
is largeur de la mer territoriale seralt fixde par le drolt international A
trois milles matins." 21

'Et voifl pour la doctrine.

Passons maintenant & la position des Etats. D'autres dl6guds, avant moi,
ont amplement 6clairct la question en be qul concerne la position d'Etats et
dlautoritds, notamment de I'Angleterre et des Etats-Unis d'Ju6rique Qu'il me
soit permis de le faire pour deux autres pays, h savoir pour i'Italie et la France,

Et dtabord pour l'Italie. Le d64gud de l'Italie, L la Conf4rence de
La Haye en 1930, disait (et je le cite d'aprZs les Actes de la Conf6rence pour
la codification du droit international de La Haye, 1930, volume 5, pages 135-136)

"Le principe des trois milles na done plus aucune justification en ce
moment." (fl parlait en 1930 et nous sommes en 1960; d6jh, en -930, il dtait
en dehors des exigences de la vie moderne; comme justification 'horique.)
"La pratique, dtautre part, est loin d3Otre universelle. T1 y a une pratique
des quatre milles que personne n'a contest6e; il y a la pratique de
six milles, de douze milies, de dix-huit milles. Ce qui se d6gage de toutes
nos discussions, c'est que nous devons constater qu'il n'y a aucun principe
de droit international en la matibre. l2 y a simplement une zoae sur
laquelle 1'Etat a lea m~mes droits que sur son territoire. Que~le est
l'dtendue de cette zone? Ella est variable sel6n le temps et salon le
lieu." 3/

?j Gilbert Gidel1 Le droit international public de iS mer, tcme III, La mar
territoriale et lC-zone &Ontimu. FAris,93 41, p.t .223,.

3/ Socidt4 des Nations, Actes de la Confdrence pour la codification du droit
international vol1 IIj pos-verb -ie-la Tab c -h m C si 0n, ?.l3-3 6i
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TeXLe est la position du reprdsentant du Gouvernement de 
11Italie. Et voici

maintenant des lois italiennes. En 1912, l'Italie adoptait une loi - je me r6fzre
. la Loi No 612 du 15 juin 1912 - qui prdvoyait le droit du Consjeil des mipis.tres
italien d'interdire dans certaines conditions intgressant la sdcurit6 inter-
nationale le passage et le sdjour des navires de commerce jusqu'A dix milles
marins du rivage italien, c'est-A-dire bien au-del, des trois milles.

Quant A la France, selon Gidel, elle a 6tabli six milles comme zone interdite
aux bftiments qui ne font pas partie de la flotte de guerre frangaise au large de
Cherbourg, de Brest, de Toulon, de Bizerte, lorsqu'il y a dtat de belligdrance.

C'est le dcret du 5 octobre 1927. Elle a dtabli une zone de six milles dans
laquelle, en temps de paix, les bitiments de guerre 4trangers ne sont pas admis
a mouiller sans notification prdalable. Je cite le 46cret du 29 septembre 1929.
Elle a dtabli une zone de six milles comme largeur des eaux territoriales

franqaises lorsque la France est neutre : clest le dgcret du 18 octobre 1912.

tie a interdit certaines zones s
tdtendant jusqunA six milles de la cote franqaise

au survol et la photographie adrienne. Pour les ddtails, yoir Gidel; le volume

cit6 est le troisibme, pages 1C2-103 k/. fl y a enfin une loi du 27 mars 1817
qui fixe .vingtj ilombtres l ligne de surveillance des autoritds franqaises
quant aux douanes.

Et maintenant je vous demande, Messieurs, sl'iletait vrai que le ]rincipe
de la libert6 de lamer interdit A 1'Etat riverain de projeter par des actes de
volontd unilatdrale ses touvoirs au-delh de la limite de la terre ferme et
au-del& des trois milles, comment s'expliquent tous ces actes unilatdraux,
puisque ce sont des actes unilatdraux tant du point de rue du droit international
que du point de vue des ddcrets et des lois adoptds par un Etat? Comment, si la
mer est libre et si la libertd des mers interdit 6 1'Etat riverain d'instituer
des zones au-delk de trois milles sur lesquelles il exerce certains attributs de
is souverainetd, par exemple la surveillance douani~re, corament, dis-je, la France
a-t-elle pu le faire pour vingt kilombtres? Etait-elle fautive? Etait-ele en
infraction avec la loi internationale? Et l'Italie? J'ai citd les deux cas qui
la concernent. Mais ce ne sont pas des cas isols et nous savons que c'est la
presque totalit6 des Etats qui se trouve dans cette situation.

11 est bien 6vident que selon la pratique constante et universelle des Etats
en cette matibre, jamais une r~gle des trois milles n'a pu empfcher les Etats
riverains de subvenir A leurs besoins 6tatiques par des mesures prises et
stappliquant et siimposant au respect de tous lea autres Etats au-delb des
limites des trois milles.

Je prie la Commission de bien vouloir m'aexcuser si je me suis laissd
entratner A parler de la prdtendue r~gle des trois milles. Je ne pouvais en dire
du bien, j'aurais dO me taire. Puisq!-il nty a pas eu et puisqu'il n'y a pas de
rbgle restreignant la largeur de l mer territoriale h trois milles, il est
6vident qte les Etats taient en droit et sont en-droit d'dtendre cette largeur

4 Gilbert Gidel, Le droit international public de is mer tome III, Ia ner
territoriale et la zone contigtuf Paris, 1934, p. 102-103.
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au-delh de trois milles. Jusquov2 Sans aucune limite? Non pas. Ce serait
tout aussi absurde que dtadmettre une rbgle qui, uniform6iient, obligerait lea
Etats A ntavoir que trois milles, ou six milles, ou douze milles.

La limite, ce sont les douze milles. Cn st est demandd : sommes-nous des
pythagoriciens et croyons-nous aux vertus iLagiques du chiffre douze? Certai-
nement pas. Pourquqi douze milles et non pas quinze ou dix-huit milles? Mais
c'est la r6alit6 des faits - la vie internationale le d~montre - que l'imense
majorit6 des Etats s'accommode dhune largeur de la mar territoriale allant de
trois A douze milles. Et ctest pourquoi la proposition de l'Union sovi6tique 55/
du Mexique §/ et des seize Etats afro-asiatiques I/ dit : "1U faut consacrer par
ui document de droit international le droit qu'a tout Etat riverain A dtablir ou
A maintenir la largeur de sa mer territoriale jusquth douze mires au maximum."

On stest pln A s'acharner, au commentaire et au texte du rapport YI de la
Commission du droit international, sur les 73 articles concernant le droit de la
mar pour faire dire A ls Commission ce qu'elle n'a pa? dit et ce qu'elle n'a pas
pu dire. le repr~sentant des Etats-Unis nous disait : "Voilh comment il faut:
interpr4ter ce quI' dit la Commission du droit international z au-del& des douze
milles, je suis sfr qu'on na pas le droit d'6tablir is largeur de Is mar terri-
toriale; jusqu'A douze milles, je ne sais pas et je ne saurais dire si c'est
permis ou si ce nest pas pernis."

Messieurs, une grande partie d'entre nous, nous sommes des juifs, et je vous
demande : si vous aviez A juger at si le procureur trainait devant vous l'inculpd
auquel il reprocherait d'avoir 6tendu la largeur de sa mer territoriale entre
trois et douze milles, mais ne lui poseriez-vous pas le question : "Iais, moll
char procureur, d'oiz sortek-vous is r~gle selon laquelle c'est un ddlit, done
interdit, d'dtendre la mar territoriale entre trois et douze milles?"

Puisque la Commission dit "Je ne peux pas -affirmer qu'il y a une telle
rbgle", Gidel l'avait dit, Scelle, tant d'autres le disent, c'est qu'il n'y a pas
une r~gle qui interdit aux Etats d'liargir leur mar territoriale au-delA des
trois milles. Ce qui n'est pas interdit est perois.

Ii y a plus. 1. y a non seulement la Iratique actuelle des Etats, mais ii
y a - ce qui est peut-4tre plus important encore - la t endance de cette pratique
A dvolher at lt-dessus je peux me rapporter aux paroles qui ont 6t6 cites avant
moi et qui ont 6t6 prononc6es devant la Commission s~natoriale des Etats-Unis par
le repr6sentant des Etats-Unis. Ii a dit que si i'on n'arrive pas h s'entendre

5/ Documents officiels de is Deuxi6me Conf6rence des Nations Unies sur le droit
de la mer, annexes, document A/CONF.19/C.1/L.I.

6 Ibid., document A/COhF.19/C.I/L.2.

7/ Ibid., document A/COIIF.19/C.l/L.6.

'8./ Documents officiels de l'Assemblde g~n6rale, onzibme session, Suppl4bent No 9.
par. 33.
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cette Conf6rence, la pratique des Etats tendra i 6tablir une mer territoriale

de douze milles 9/. Je reviens h l'idge quil ne saurait y avoir d'uniformit6
en cette matifre, La rgle des douze milles permet un jeu assez consid6rable

pour que tous les Etats puissent satisfaire leurs besoins legitimes, La rgle

des six milles que l'on nous propose est encore beaucoup trop rigide; elle se
tient encore beaucoup trop prbs de la prdtendue rgle des trois nilles pour
pouvoir permettre aux Etats d'approprier la largeur de leur mer territoriale h
leurs besoins concrets et 4minemment vari6s

II est tellement vrai que la vie meme impose la rgle des douze miles qu'6&

bien des points de vue meme ceux qui aujourd'hui sont partisans des six milles
sont obligds d'admettre 1'idge des douze milles. Par exemple, pas de contestation
possible en ce qui concerne le droit de tout Etat riverain d'6tendre, de projeter
ses attributions souveraines jusqu'& douze milles, en ce qui concerne le contrble

de 1'4migration et de l'immigration, les problmes sanitaires, fiscaux, douaniers,
et meme au moins sur le papier en ce qut concerne la peche, puisque l'on reconnait
dens la formule dont je vous ai parld tout h l'heure et qui nous a 6t6 donn~e ce
matin : six et six, cest-&-dire douze milles pour la piche, en principe.

Dautre part, il est 6vident qua in r6gle des douze milles ne viole nullement
la J4bert6 des mers1  Les navires civils, non militaires, jouissent, on le salt,
on £-a dit et redit, du droit de passage inoffensif. On a dit slors : "Gui, mais
vqus savez, il y a la juridiction civile et p6nale qui, dans certains cas,
pourrit jouer dana la mer territortale et qui ne peut jouer : je parle de la
juridiction de l'Etat riyerdin sur la haute ier. Voili un desavantage si on

61-argit la men territoriale." Mais, je vous le demande un peu, connaissez-vous
dens lq pratique des cas d'abus, de ddsagr6ments, de difficultds qui soient
advenus non pas dens les douze milles, mais dans les trois niflas oi incontes-
tablement l'Etat riverain a droit de juridictin dana une certaina mesure? Il
nty en e pas. On lit dens les journaux des eas otL les tenants des trois milles
arretet des vaisseaux eun pleine mer libre , 4ous n'avons pas connatssance - et je
pale sous votre contr8le - de cas oi les tenants des trois milles et six nilles

aient molest4 les navires marchands qui ont mouilld dens leurs eaux. Pour uot

ars y auraitAlh des dangers et des difficultds h 6tendre cette men territoriale

juq & douze milles?

Rien nI'arriye 4eps les eaux de 1'Angleterre qui a trois milles, pas plus que
dens celles de la Grbce et de i t Espagne qut ont six milles ou dens lea eaux du
M xique qui a neuf millest Pourquoi surviendrait-;ll des difficult6s dens les
eaux de la Roumanie qui a douze milles? l n'arrlve pas de d6sagrdments. Mi donc
est la rdalit? La rnltt4A lea partisans des six miles ne Jlavouent pas mais
il nzest pas suffisant de taire ia rdalitd pour l'fter du monde, etest que si

ltoh. tend la mer territoriale jusquA.douze milles;" le vaisseauxi de guerre de
certaines puissances marittues ne pourront plus venir prs des ctes, tout & fait
prs des ctes d;Etats qui ne les 6nt pas invit6s h venir afin de faire ce que

convention on the Law of the Sea, Hearing before the ommittee on Foreign
Ra-f oi-- -Uii-iCd tata--Siat-e te- h xtt Coanires-S c6nSTU sso-n -
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le trs honorable reprdsentant des EtatsUnis) le 20 janvier 1960j ddfinissait
devant is Ccmmission snatorisie des Etats-Unis comme l'action d'aider et de
soutenir la politique 6trangbre de son pays Lfc."

Qu'est-ce que cela veut dire : soutenir avec des Vaisseaux de guerre la
politique dtrang~re de son pays? Si je suis optimiste, cala veut dire - et je
raisonne pour les Etats-Unis parce qua c'est pour les Etats-Unis qu on a rsisonnd
"Ecoute un peu, di l'Etat souverain, J'ai un diffdren avec toi, j'ai raison,
mais je te feral aussi remarquer que jai des vaisseaux de guerre6"

Maintenant, si je suis pessimiste, qua veut dire : soutenir la politique
6trang~re de son pays par des vaisseaux de guerre? C'est 1'Etat riversin-qul
at : "J'ai un diffdrend avec toi, j'ai tort, mais je te feral remarquer que
j'ai des vaisseaux de guerre."

I est 6vident que, et dana le pramier cas et dana le second cas, ce langage
est inadmissible. Le droit international contemporain ne permet pas !lemploi de
Is force et de Is menace corme instrument de la politique dtrabgbre des Etats.
C'est ce qui ressort de I'Article 2, paragraphe 4. de la Charte des Nations Uniesi

li y a plus encore. Les 82 Etats. Membres de 1' Organisation des Naions Unies
sont convenus - et il y a une rdsolution du 20 novembre 1959 qui 1'atteste, c'est

la rdsolution 1378 (XIV) - qu'il faut arriver au ddsarmement gdn4ral et complet
Cette rdsolution a exprim 1'espoir que lon arrivera aux Inasures de misa en
oeuvre de cette ide noble qui est partsgde et soutenue par tous lea peuples
dpris de paix Vouloir c'est jouvoir4 Puisque lea 82 gouvernements ont ddclard
vouloir le ddsarmement gdndral et complet, je ne saurais douter de leur bonne foi,
je ne saurais douter qu'lils le veuillent at; s'ils la veulent, ils ie feront tt
ou tard. Le ddsarmement gdndral et complet, cela veut dire sussi quii n'y aura
plus de vaisseaux de guerre- Pourquoi alors enap~cher l'accord de s'dtablir
notre Confdrence sur lea douze milles quand, en rdalitd, mma las grahdes
puissances naritimes occidentales ne trouvent dana l"4tablissement dune mar
territoriale de douze milles qu'un saul obstacle) un obstacle pout soutenir leur
politique 6trang~re avec des vaisseaux de guerre s'approchant jusqu k six mniles
des c6tesl C'est eels, la question;

On nous a dit - at si J'ai bieh compris ce matin.le r'prdsentant du Cahada;
il l'a rdp~t6 - "A quoi bon lea douze milles? Pour la pfche; nul besoin;&; on
vous donne douze milles pour Is piche" Je diral entre perenth~ses que le aioit
de pcher en haute mer, c'est une chose; m&ie A on recobnstt & cette fin des
droits exclusifs, nais c'est sutre chose qua daassuiet ce droit ae pkcha exclusif
par des droits de souverainet6 domanisle. Per exemple si c'est dans la haute mer
ou dans ma mar territoriale que j'ai le droit exciusif de p~chr; mats j'eb
pourrals ftre empSch par la prdsence, par las manoeuvres) per les exercices de
tir que des vaisseaux de guerre dtrangers seralent parfaitement en droit
d!entreprendre justement li, et quells sera l situation s2il slagif d'Etats
dont les reintions soht endues? C'est une hypoth~se qui n1a rien de 6hIm6niquke
elie peut se rdalisbr;

10/ mia;
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Donc, si vous voulez assurer un droit de p~che exclusif, le mieux eat
d'tendre la mer territoriale jusqu'i ces douze milles. Vais je laisse cette
question de c8t6. On nous dit que les douze milles s'expiquent seulement par
un souci de s6curitd. Or quelle scurit6 peuvent nous donner aujourd'hui
douze milles dans l'&ge atomique, c'est-&-dire dens l'bre otL les fus6es belistiques
intercontinentales se jouent des distances? Que veulent dire douze milles
lorsqu'une fuse met vingt minutes & parcourir douze mille milles?

Je pourrais r6pondre que la piupart des Etats nWont pas d'armes atomiques et
que par consdquent, pour ces Etats, lea douze milles constituent un facteur de
sdcurit4. Je pourrais dire que l'exp6rience r6cente connue de tous, pr6sente dens
les esprits de tous, nous prouve que l'on hsite & entreprendre ne guerre atomique,
qu'on lui prdfre ce qu'on appelle les petites guerres, les guerres limitdes at
localis4es, et alors leas douze milles seraient un facteur de sdcurit6.

Nais je pourrais surtout vous dire i qu'est-ce que nous discutons ici?.
Est-ce que nous discutons une hypothse de guerre? IMeis dens le cas de la guerre,
on n'a pas besoin de respecter nulle partie du territoire de l'ennemi, ni douze
milles, ni six milles, ni trois milles, parce que l'on est en droit de pdntrer
sur le territoire de l'ennemi. Nous discutons lea neuf mifies, lea douze milles,
lea six milles ou lea trois milles comma faecteur de s6curit6 natipnale en temps
de paix. Pourquoi alors vient-on nous effrayer avec des bombes atomiques? En
temps de paix, douze-milles peuvent servir comme facteur de sdcurit6 nationale
phrce qu'ils rendent beaucoup plus difficiles les actions d'espionnage, le
lancement de dtversionnistes, de terroristes, de parachutistes; il y a bien des
exp6riences & cat dgard, il y aurait beaucoup & dire, mais je ne d6sire pas entrer
dens ces dtails. Pourquoi? Mais pour la raison tr&s simple que seul l t Etat
riverain eat juge souverain des int6r~ts de sa s6curitd. Ce ne sont pas dtautres
Etats qut lui apprendront ce qui est n6cessaire ou ce qui nest pat n6cessaire
pour sa sdcuritd.

On a dit : il y a lea droits historiques. Je ne reviendrai pas sur ce qui
a 6t6 si bien dit, sur ce que je ne pourrais que dire beaucoup moins bien que. ne
l'ont fait lea reprdsentants de lArabie Saoudite, de la Tunisie, du P6rou et tent
d'autres at sur ce qui a 6t6 si bien dit aussi le 25 mars par le reprdsentant du
Canada en ce qui concerne les pr6tendus droits historiques _ Jj. A ce moment-lb
- at je suis en possession du compte rendu analytique du 25. mars - le reprdsentant
du Canada ne parlait m~me pas de ces soi-disant droits, c'est--dire qu'il ne
reconnaissait pas qu'il stagisse de droits, et on a bien prouv6 qu'il n'en saurait
8tre autreient.

De quoi s'agit-il dens le cas des droits historiques de peche? 1i stagit
d'un conflit dtint6rets. D'un c~t6, il y a le pays qui a exerc4 jusqu'& prdsent
des droits de peche pros de cetes 6trang6res; d'ut autre c8t6, nous avons le
peuple de ce pays-fl, du pays riverain, qui na pas pu p1cher jusqu'& prdsent.
On le lui reprochait. Pourquol, voyons, na-t-il pas pu exercer des droits de

Documents officiels de la Deuxibme Confdrence'des Nations Unies sur le droit
de la mer, 5&me sdance.



p~che & proximitd de ses c8tes? Est-ce parce que ce peuple est plus bete quo
le peuple qui exerce la p@che? On l'a soutenu dens une bibliographie suppid-
mentaire qui a td dditge par notre Secrdtariat pour l'utilitd de notre seconde
Conf6rence sur le droit de la mer; on cite un article I_/ qui a paru dens une
revue franqaise que je vais & mon tour vous citer. C'est le Journal de la marine
archande et de la navigation a6rienne. Vous trouverez cot article au num6ro 40
de ltann6e 1958; cot exemplaire se trouve h la biblioth6que des Nations Unies;
cot article figure aux pages 567 & 570 et porte le titre : "Le droit de la mer
cr6ation exclusive de la race blanche". Cot article, .ppreint d'aberration
raciste, soutient quo vraiment il y a des nations qui sont doudes et pour la
navigation maritime et pour la p&che maritime, et que si lea autres n'ont pas
jusqu'Q prdsent exerc cette pache, c'est - pour m'exprimer avec tout le respect
dO . cette Conftrence - qu'elles sont mois doudes. En rdalit6, si elles n'ont
pu jusqu' prdsent exercer les droits de pche, il est dvident que c'est parce
qu'elles en ont 6t6 emp~ch6es par la mis~re et par l'ignorance dana lesquelles
elles ont 6tg tenues lorsquelles subissaient le joug colonialiste.

On a dit : croyez-vous qulen Jlargissant la mer territoriale jusqu'aux
douze milles, cela feri venir du poisson 2l oit il n'y en a pas? Je pourrais
rdtorquer : croyez-vous que si nous 6largissons jusqutaux douze milles la mer
territoriale, lea poissons s'en iront s'ils y dtaient auparavant? Iis il est
dvident que s'il n'k a pas de poisson it-bas, il nty a pas eu des droits
historiques, parce qu'on n'a pas p~ch6 16, ott il nly a pas de poisson. Et il
n'y a pas de problmes pour ees parages. 1A ot il y a le probl~me, il faut
choisir et le drGit a choisi depuis longtemps, depuis le temps de la Rome antique.,
Quand il y a conflit d'int6rats entre ceux qui certat de lucro captando et ceux
qui certat de damno vitando, le droit prdftre la cause de ceux qui luttent non
pas pour"le lucre, je ne dis pas que ce soit malhonnete, pas du tout, nais enfin
pour eux c'est une affaire, et le droit se prononce pour la cause de ceux qui
combattent pour 6viter un dommage Vital, de ceux qui combattent pour avoir de
quoi manger.

C'est pourquoi il ne saurait y avoir de droits historiques dons le sens de
droits acquis en cette matibre. Il y a lh-dessus un texte. L'Organisation des
Nations Unies, il est vrai, nest pas encore parvenue & voter lJ-dessus; mais
le texte a 6t6 6iabord et nous le connaissons tous : c'est l'article premier des
deux projets de Convention des droits de lhomme MY.

Le vrai article, c'est le droit des peuples & disposer dfeux-zmes et il est
prdcis que fait prtie de ce droit celui d'un Etat d'utiliser sos ressources
naturelles et il eat naturel que los ressources ichtyologiques prbs des cates
bn6aficient tout d'abord h l'Etat riverain.

M/ Julien Le Clre, "Le droit de la metr crdation exclusive de la race blanche",
Journal de la marine marchande et de la navigation adrienne. 40-me annde
No 1996.

13/ Documents officiels du Conseil 6donomigue-et social, dix-huitibme session,
Suppldment No "7, p. 66.



Le reprdsentant du Canada avait; au commencement de notre -Conf6rence, prouv6
Var des arguments sans rdplique & mon avis.linjustice et le caractbre discri-
minatoire de toute reconnaissance de "droits historiques" en ce qui concerne
notre problime, et je le citerai en anglais. Je prie ceux qui parlent anglais
d'excuser ma mauvaise prononciation, mais Je veux 6viter tout soupqon que je
puisse le citer en le dnaturant

"An important objection to making allowance for 'historic' rights was
that to do so would discriminate against newly emergent States and those
countries which did not yet possess the economic resources needed for
building up long-distance fishing fleets.

Recognition of 'historic' fishing rights would alsobe inequitable
because it would penalize countries vhich had iought to establish a rule
of law through international agreement under United Nations auspices, and
which had accordingly refrained during the past few years from-taking
unilateral action to extend their territorial sea beyond three miles.
The effect of giving such a proposal the sanction of law would be not
to reconcile conflicting interests, but to confer special privileges as
a rule of lan" 24./

Si je ne me trompe pas, cette partie de ia d4claration du 25 mars du reprd-
sentant du Cinada ditait que proposer de l6galiser ces soi-disant droits
historiques ne serait pas un compromis to reconcile conflicting interests, mais
voudrait dire : 1iever les privilbges b la hauteur d'un principe de droit. Je
vous ai cit6 la page 50 du document A/CONF.19/8, paragraphes 9 et 10, compte
rendu analytique du 25 mars 1960;

Et ce matin; le repr6sentant du Canada nous invitait A croire que .reconnaitre
la 1galitd de soizdisant droits historiques, ce serait un compromis. Or il avait
di .que ce n'en 6tait pas un. Je ne puis m'empecher de rappeler h ce propos la
boutade d'un 6crivain franqais salon-laquelle il nly a -aucune chose au monde A
laquelle i .soit aussi facile de renoncer qu'A des principes.

La "dl6gatioh roumaine est persuadde, pour toutes les raisons que je viens de
rappeler, due seule la rbgle des douze milles pourrait et devait rdsoudre la
question sur laquel!e il est de notre t~che historiqud d'argumenter; la .formule
des six mifles que l1 on nous propose n"est 4videmment pas une solution. De grandes
puissances mondiales sont invitdes A renoncer A une partie de leur territoire pour
que d~autfes puissances puissent aprocher avec des vaisseaux de guerre jusqu'
six miles de leurs cates;

Bihn d'autres pays, part lsquels la Roumanie, ne sauraient acceptei oette
id6b de ce, de pourtait[ tre un compromis. Les auteurs de la formula des
six milles le savaient ds ie d6but. Ell d 6t6- ddfinie; elle n'est pas nde des
bhsbins de ia rdaii-U de la vie internationale4 C'est visiblement assis a un
tiea qdi iith sist demand6 queiie serait la formule gui causeta.t le moins de
d4igngemehts et pi'rmettrait de nourrir l'espoir de rallier autour de soi une

_ OftiaLRecoids-of -the Second Unite& Nations Conference on the Law-of the
Sa 5th meetingi paras. 9; 10;
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majorit6 suffisante pour pouvoir jeter la responsabilit4 d'un 6chec de cette
Conference sur ceux qui luttent pour les douze milles, alors que ceux qui
s'opposent b. la seule solution juste du problhme sont les auteurs de ia formule
des six milles. La r~gle des six milles ne correspond pas h la r6alit6; ce n'est
qu'une incarnation du ddsir de trouver une formule majoritaire contre les pays
qui soutiennent la r~gle des douze milles. Mais la question de la largeur de l
mer territoriale n'est pas susceptible d'gtre r6solue par des jeux de procddure
et par le jeu des majorit6s.

Pour rdsoudre la question de la largeur de Is mer territoriale, il faut que
tous lea Etats se mettent d'accord et ils ne sauraient se mettre d'accord qua si
vraiment on leur prdsente une formulo correspondant A la rdalit4 de la vie inter-
nationale. Et la ralit6, cest quo lea Etats ont int6r~t h adopter, cosine
largeur de la mor territoriale, entre trois et douze nilles. 1i eat possible
qua ceux qui soutiennent la formule des six milies se disent "apr~s tout, qu'est-ce
quo Von risque, il y aura dchec de la Confdrence... et aprbs? Ii y aura encore
quelques pays qui voudront 6tablir les douze milles comme largeur de l mer
territoriale. Ce n'est pas la mor h boire..." si vous me permettez cette
expression.

Je ne sais pas si ceux qui s'attardent de coette faqon vdans les conditions
d'une histoire qui se dveloppe trs rapidement de nos jours no risquent pas de
perdre leur temps. Peut-tre que, si cette fois encore, nous nous s6parons sans
avoir rdussi & nous mettre d'accord, certains Etats seront-tentds d'aller avec
la largedr de la mer territoriale jusqu'aux confins de leur plateau continental
par exemple. Ceux qui insistent sur des formulos inacceptables pour beaucoup
d'entre nous continuent h poursuivre une politique qui a 6t6 Jadis caract6risde
d'un mot bien connu : sic volo sic .lubeo.

Les temps sont r6volus ott pareille politique pouvait assurer le succbs.

Le ddbat que nous avons engag6 fait partie intdgrante, selon ma conviction,
de la lutte qui se livre incessamment partout entre l'ancien et le nouveau.
L'ancien, en llespkce, c'est la tendance 6. imposer par toutes sortes de manoeuvres,
quelquefois par la force, quelguefois par le jeu des majorit6s, des solutions
avantageant lea uns ot ddsavantageant les autres. Le nouveau, en cette matibre,
clest la tendance h assurer par un accord acceptable pour tous le triomphe de ce
qui eat de ltint6rgt J6gitime de tous sur les dgosmes, sur lea particularismes,
sur les pr6tentions de l'orgueil, sur les vdllditds de domination.

Comme partout, ici aussi la victoire eat assur~e h ce qui eat nouveau. La
victoire du nouveau peut 8tre conpliqu6e, elle peut ftre rendue plus difficile7
ella peut 8tre ajourn6e, ele na,:saurait &tre empch6e. Ii serait hautement
'souhaitable, de l'avis de la d6l~gation roumaine, quo le nouveau triomphe
cette Conf6rence et quo notre Confdrence slavre b la hauteur deYflkAfbfie
historique qui lui est impartie.




