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REPORT TO THE PLENARY BY THE CHAIRMAN OF THE FIRST COMMITTEE,

MR. PAUL BAMBLA ENGO (UNITED REPUBLIC OF CAMEROON)

It may be recalled that the Plenary cecreed in document A/CONF.62/62 the

establishment of three Negotiating Groups to deal with three hard-core issues

relating to the mandate of the First Committee at this Conference.

The Plenary itself established the first Negotiating Group to negotiate the
system of exploration and exploitation, as well as the resource policy of the
International Sea-bed Authority. It was to take note of the work of the group of
experts on production control chaired by a member of the United Kingdom delegation.
On 8 !May 1978, the Chairman of that Negotiating Group, Mr. Frank Njenga of Kenya,
gave to the plenary a progress report in which he outlined the suggestions he had
to make at that stage of the negotiations, contained in document NG1/6 of
2 May 1978.

If you may recall he has since submitted his report to us both in accordance
with the provisions of para. 3 of document A/CONF.62/62. Mr. Njenga's final
suggestions for compromise, based on further negotiations and a revision of
previous sugrestions, are contained in document NGl/lO/Rev.l of 16 May 1978

In exercise of the discretion offered the Chairman of a Main Committee in
para. 4 of document A/CONF.62/62, I decided that the results of Negotiating Group 1
should first be considered in the First Committee before bringing them to the
Plenary. The reason for this, which I have made clear in the past, relates to
the necessity for examining them in the proper context of the package to which
they belong, and from which they could ncither be isolated nor divorced, i.e. the
nandate of Negotiating Groups 2 and 3.

Mr. Njenga also made some introductory remarks to an informal meeting of the
Firét Committee in which he explained further the work of the Group. An
explanatory memorandum by him concerning his sugsestions is contained in
document NG1/12 of 16 May 1978.

Negotiating Group 2, chaired by Ambassador Tommy Koh of Singapore, was set up
by the First Committee to deal with financial problems. It also had before it
the results of an informal and preliminary study which was made solely for the
information of delegates. The Group examined the financial arrangements of the
Authority (involving Articles 170 to 175 of the ICNT), the financial arrangements
of the Enterprise (involving paras. 9 and 10 of Annex III and Articles 158 (2)(vii)
and 160 (2)(xv) of the ICNT), and, finally, the financial terms of contracts for
exploration and exploitation. On all of these, tremendous strides were made,

experts and non-experts alike making sacrifices and contributions to the common good.
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The Chairman, Ambassador Koh, reported to the Tirst Committee that pressure of
time conspired with "other reasons" to deprive Negotiating Group 2 of the
opportunity to ccmplete negotiations on certain important guestions relating to
financial terms of contracus. He outlined the followings:

(1) the amount of the application fee;

(2) ‘the amounts of the annual fixed fee, if paid annually or if paid in

a lump sum;

(3) the percentage of the market value of the processed metals, or the
percentage of the amount of the processed metals produced from the
nodules extracted from the contract area, which a Contractor should pay
to the Authority, if he chooses to make his financial contributions by
way of the production charge;

(4) in the case of a Contractor who chooses to make his financial
contributions by way of a combination of production charge and share
of net proceeds, three questions remain outstanding: first, how much
should the Contractor pay by way of production charge?; second, what
percentage of the Contractor's total net proceeds should be attributed
to mining of the resources of the contract area?; third, what should
be the Authority's share of the net proceeds attributable to the mining
of the resources of the contract area, on each of the eight levels of
profitability I have proposed?

These outstanding issues on financial terms will, on his recommendation, have

to be taken up at the next session of thLi Conference.

The suggested compromise proposals by the Chairman of Negotiating Group 2
are contained in the following documents: NG2/4; NG2/5 and Corr.l; and NG2/7
and Corr.l., He has also submitted a memorandum to explain document NG2/7 in view
of its complexity. This is to be found in document NG2/8 and Corr.l.

It was decided that the Third Negotiating Group be chaired by the Chairman of
the First Committee himself. It dealt with the third hard-core area relating to
the composition, powers and functions of the Organs of the Authority. A report
was given to the Committee and is contained in document NG3/2 of 12 May 1978. 1t
annexed suggestions for possible improvements to Article 159 of the ICNT relating
to the composition, procedure and voting in the Council.

As soon as it was possible to do so, the texts of the above reports and
suzgested formulae were made available to delegations, with a view to expediting

and facilitating the examination of the package involved in the three hard-core
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issues identified by the Plenary. It was the general intention that this package
be discussed in the First Committee before I made this report here. Time was made
available for consultations among and across regional groups. Unfortunately,
however, the inability of the translation services to reproduce them in the various
official languages, between 9 p.m. on Friday night and, in some cases, Tuesday
morning, frustrated the desired fruitful study by these informal contacts among
delegations.

There is a general feeling in the Committee that our negotiating efforts this
session have not been without some unprecedented success. We grappled with the
hard-core issues and there is a willingness on all sides to negotiate, at least to
ensure a closer walk with consensus. We may not have succeeded in adopting
consensus text in every or most spheres, but we all share some satisfaction that
there has been movement forward.

My consultations left me in no doubt that all delegations would like our
attainments to be preserved and that some basis be found for continuing to
negotiate the provisions postulated by the ICNT, having regard to the progress we
have made in our efforts so far this session. We wanted a satisfactory basis on
which we could move forward rather than backwards at our next meeting; one that
will enable us to commence that meeting exactly where we terminated this one.

The Group of 77, in spite of their inability to have an in-depth review of
the package in the short time available, nevertheless endeavoured to consider the
package "in a preliminary way" and in a spirit of co-operation decided to raise no
objection to the reports of Negotiating Groups 1, 2 and 3, providing or
constituting such basis for negotiations at the next meeting of the Conference.
This was "without prejudice", they said, "to the ICNT, the proposals of the
Group of 77 and other individual proposals of delegations". With similar
co-operation and understanding from delegations in other groups, this approach was
accepted by the Committee. I thus commend it to the Plenary together with the sget
of the three reports.

I feel duty bound to refer to one matter which did not emerge from the texts
of the Negotiating Groups. It was pointed out by one delegation that the matter
fell between two mandates and proved impracticable to be dealt with in either. It
concerned Article 148 which deals with the participation of developing countries in
the activities in the Area. It was suggested that the words "remoteness from"
should be inserted between the words "including" and "access" at the end of
Article 148. There was no objection to this and it was so decided. I was duly

informed about and encouraged the informal contacts made to attain this.
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Thus, for the purpose of work in the First Committee, there has in fact been
an adjournment, -not a termination, of a continuing process for agreeing on an
overall package on our mandate. Ve vill have to examine in future not only this
mini-package of hard-core issues but also other questions, some of which may not
necessarily divide us but may present difficulties of a gort. Ve also have
unfinished business on appropriate figures in the financial arrangements. The
scope is not discouragingly wide.

Throughout this extremely demanding and, in my view, fruitful session, in
addition to the many duties I have had to cope with, I have tried to maintain a
constant overview of the separate core-issues negotiations in progress and their
impact on the text of the ICNT as a whole.

One of the problems we shall have eventually to exemine is that of refining
and clarifying Annex II. This Annex will lie at the heart of the operations
under Part XI of the Convention. It may be a constant point of reference. It
will be the centre of intense scrutiny. It is inevitable that it will become the
subject of frequent and careful interpretation by those vho come after ug, and wvho
will be charged with implementing the provisions of the Convention.

A reading of that Annex leaves one profoundly aware, by the lack of clarity
and systematic presentation, of many of its provisions. At this session, we have

witnessed much progress on some of its provisions under the leadership of my

brothers, Frank Njenga and Tommy Xoh. The Annex will be substantially completed
as a negotiating text, of course, and no more - and enhanced by the results of
their work.

However, I thinl: the time may be approaching vhen it will be necessary to
take a very critical look at the way in which the provisions of /innex II have been
put together, and to take some preliminary steps towards clarification.

Ambassador Tommy Koh has approached the difficult task of financiél questions with
the same objective.

It would be useful if we could all begin to take such a look at the Annex.

I shall be glad to receive informal suggestions from all of the delegates who
would be kind enough to give me the benefit of their wisdom, ways and means of
improving the presentation of the provisions. I could then informally suggest
ideas at the apnropriate moment in order to avoid wasteful exercise in a general

debate in the future.
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For the rest, Mr. President, I can only express my satisfaction for the work
done this session and express the hope that we do not delay in returning to complete
the unfinished task of the First Committee mandate which is of such vital importance
to mankind. I wish to add the hope that in these final moments of our historic
effort, each delegation or group of delegations, each interest group, each side of
an existing conflict of interests and views will endeavour to talke an over-all
stock of our journey. Ve cannot have a viable convention if many nations
participating at this Conference must find at the end that they have gained
nothing from it. This is particularly so with regard to poor young nations who
obtained self-determination after generations of subjugation, and must struggle
to survive in a cruel and complicated world. In my considered opinion, we are not
here merely to write a business arrangement to facilitate exploitation of the
sea~bed resources by the industrially rich and powerful nations. We are here to
design a new relationship among States and between them and the Intermational
Sea~bed Authority we seek to establish to ensure that the declared common heritage
benefits all of mankind. History chooses its great and its poor for each
generation. It does not leave a permanent seat for any nation. We have an
opportunity here to alter the course of history by ensuring that nationalism does
not invoke the selfishness and injustices that lead to the fall of great nations.
Let us not design a pattern of potential discord and injustices that will aid
history on the same part. Ambassador Avid Pardo's words must guide us because he
was inspired by the common good. The common heritage demands a common endeavour
to ensure sustenance for the common good. While we seek protection of interests,
let us not lose sight of the truth and the scope of the varied interests involved
here. In the ocean space, and especially in its sea-bed, there is room enough
and wealth enough to ensure prosperity for all. At this last cross—roads of our
final lap to the tape, let us make the great fellowship of a common need for
universal development our mutual aspiration.

I wish, in closing, to thanlt all who have helped to bring success to our
negotiations, the Chairmen of the Negotiating Groups, the Secretariat staff and

experts, the interpreters and translators, etc.
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Explanatory memorandum by the Chairman
concerning document NG1/10/Rev.l

Document NG1/10/Rev.l of 16 May 1978 contains the text of a set of articles
dealing with the principle aspects of a system of exploration and exploitation of
the Area and its resources., The text of these articles was essentially taken from
the Informal Composite Negotiating Text, to which various amendments were made
with the object of formulating solutions to the problem of the system of
exploitation of the Area which would be more acceptable to the Conference.

The changes made have been indicated by underlining the amended passages,
except in the case of an entirely new provision, when the fact that the provision
is new 1s expressly indicated.

As is indicated in the title of the document, it is a compromise formula put
forward by the Chairman of Negotiating Group 1 and does not reflect the position
of any country in particular or of any group of countries. It therefore does not
prejudge the position of any delegation which participated in the negotiations,
The amendments were made only after extensive negotiations and many consultations
and are therefore an attempt to incorporate in the text formulas which, I feel,
may bring the Conference closer to solutions more acceptable than those previously
proposed for dealing with the complex problem of the system of exploitation of
the Area and of its resources.

The question of the exploitation of the Area and its resources involves,
as is well known, difficult legal, philosphic and economic problems. On each of
these problems there may be said to exist among the various interest groups of the
Conference a minimum of agreement which has so far made it possible to view with
some optimism the progress of the negotiations, despite the enormous difficulties
which had to be faced. There cannot be said to be any radical differences on
certain basic points such as the question of the entities which are to be
responsible for the exploitation of the Area during the interim period, the
question of the manner in which the activities are to be carried out, the
predominant role to be performed by the Authority in the organization, conduct
and control of the activities, or on the question of certain specific obligations
of the contracting parties, such as the obligation to transmit technology to the
Enterprise. It is more a question of finding a balance between the various
interests than of reconciling radically opposed philosophies. It is precisely
with the object of finding the point of equilibrium between the partisans of
guaranteed access by States and other entities to the Area and the partisans of
absolute discretion of the Authority that changes have been made in the text of
article 151 which, while ensuring the participation of the States Parties and other
entities in the activities to be carried out in the Area, also give the Authority
a predominant role in the organization, conduct and control of those activities.
This was the intention behind the amendments made to article 151, which
constitutes the heart of the system of exploration. Other functions of the
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Authority comnected with the equitable sharing of profits, the conduct and
co-ordination of marine scientific research and the transfer of techmology have
been removed from article 151 and have been placed in the articles containing
the general principles concerned. Yith regard to the transfer of technology, the
changes made in article 144 and particularly those made in certain subparagraphs
of paragraph 4 of annex II result in the establishment of what, in my view, are
more realistic and especially more specific rules than those contained in the
Composite Text.

Other substantial changes which I believe reflect a broad measure of agreement
between the various interest groups are those made in article 150 bis on resources
policy. In this connexion, the work done by the subgroup of experts under the
chairmanship of Mr, Archer has been of enormous value for the work of
Negotiating Group 1 and has made it possible to reformulate this provision in
such a way as to reflect fairly faithfully a formula which proved acceptable to
all the interest groups.

The question of the Review Conference was one of the most controversial ones
considered by Negotiating Group 1. Pollowing arduous negotiations, the
formula incorporated in paragraph 6 of article 153 seems to give what I feel is a
satisfactory solution to the extremely difficult problem of what happens in case
the Review Conference does not reach agreement.

I must point out that the negotiations were at times extremely difficult. I
know that the formula submitted is far from being the ideal solution for the
various interest sectors, but I believe that it is close to what could be an
equitable solution in which, although each sector has made concessions, I am sure
that each one has obtained much through the concessions made by others. This is,
basically, what negotiation is and it is therefore inevitable that each comtry
must at some moment sacrifice some of its objectives. Fortunately, this has been
understood by the distinguished delegations which participated in the negotiations
and it is thanks to their understcnding that it was finally possible to complete
the task.

I want to thank all distinguished delegates who participated in the
negotiations, without whose co-operation my task would have been impossible. In
particular, I want to thank the Chairman of the First Committee for his
encouragement and co-operation in fecilitating the work of Negotiating Group 1,
even at the expense of the meetings of the First Committee which, on some occasions,
were cancelled in order to give the Negotiating Group time to meet.

Finally, I want to thank the Secretariat staff assigned to our Negotiating
Group who have shown remarkable dedication and efficiency.
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AITTIEX A

Revised Suggested Compromise Formula
by the Chairman of Negotiating Group 1

Erticle 14C = Benefit of mankind

1. Activitiesiin the irea shall be carried out for the benefit of menkind zs a
whole, irrespective of the geographicel location of Stetes, whether coastal-or
lond-locked, and teking into particulcr consideration the interests and nceds of
the developing countrics and ncoples who heve not cttained full independence or
gther self-governine status as specifically provided for in this Part of the present
Convention,

2. To this end, the Authority shall provide for the equitable sharing of benefits
derived from the iLres through any approvnriate mechanism in accordance with
sub=paragraph (xii) of paragraph 2 of Ariicle 153.

Article 1475 - Marine scientific research
1. DMarine scientific research in the Area shall be corried out exclusively for
peaceful purposes end for the benefit of mankind as 2 whole, in accordance with
Part XIII of the present Convention,

lew parsgraph 2

2. The ALuthority shall carry out marine scientific resegrch concerning the Area
and its resources, and may cnter into contracts for that purpose. The Authority
shall promote and encouragc the conduct of marine scicntific research in the Area,
and shall co~ordincte and disseminate the results of such research and analysis
when available.

3. States Parties shall carry out marinc scientific research and promote
internationsl co-operction in marine scientific research in the Lrea exclusively
for peaceful purposes by:

(2) Porticipation in international programmes and encouraging co-operation
in marine scientific reseacrch by personnel of different countries and of the
Avthority;

(b) Ensuring that programmes are developed through the Authority or other
internationzl bodies as cppropriate for the benefit of developing countries and
technologically less developed countries with o view to

(i) Strengthening their research cepabilities;

(ii) Treining their personnel and the personnel of the Authority in the
technicgues and applications of research;

(iii) TFostering the employment of their cualified personmel in activities
of research in the Arce;

(¢) Effective dissemination of the results of resesrch and analysis vhen
avilileble, through the Authority or other internationzl chenncls when zppropricte.
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Article 144 -~ Transfer of techhology

Mew paragraph 1 (former pesragraph 8 of Article 151)

1. The Authority shall take measures in accordance with this Convention:

(=)

to accuire technology and scientific knowledge relating to activities in
the Are i

; & nd

(b) to promote and encourage the transfer of such technology and scientific
knowvledge so that 2ll States benefit therefrom.

2. To_this end the fLuthority end States Parties ghall co-operate in promoting
the transfer of technology and scientific knowledge relating to activities in the
Area so that the Enterprise and all States benefit therefrom. In particular they
shall initiate and promote:

(a) Programmes for the transfer of technology to the Enterprise and to
developing countries. with regard to activities in the Area, including, inter alia,
facilitating the access of the Enterprise and of developing countries to the
relevant technology, under fair and reasonable terms and conditions;

(b) Measures directed towards the advancement of the technology of the
Enterprise and the domestic technology of developing countries, particularly
through the opening of opportunities to personnel from the IEnterprise and from
developing countries for training in merine science and technclogy and their full
participation in activities in the Area.

Article 150

Genercl policies relating to
mctivities in the Are-

Activities in the Arce shzll be carried out in accordance with the provisions
of this part of the present Convention in such o manner as to foster heclthy
development of the world economy and balanced growth of internctional trade, and
to promote internntional co-operation for the over-all development of all
countries, especizlly the developing countries and with a view to ensuring:

(a) orderly and safe development and rational management of the resources of
the Arec, including the efficient conduct of activities in the Area and, in
accordence with sound principles of conservation, the avoidance of unnecessary
weste;

(b) the expanding of oprortunities for participation in such activities
consistent particularly with articles 144 znd 1435;

(c) participotion in revenues by the Authority end the transfer of technology
to the Intervrise and developing countrics as provided for in this (onverition;

(4) increasing avoilebility of the minerals originzting in the Area as are
also produced outscide the Area us necded to essuirc adeguate supplics to consumers
of such minerals;
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(e) just and stable prices remunerative to producers and fair to consumers for
minerals origineting both in the Ares and elso outside the Arec and
promoting equilibrium between supply =nd demandj

(f) the enhancing of opportunities for all States Porties, irréspective of
their social and economic systems or geographical location, to participate in the
development of the resources of the Arec and preventing monopolization of the
explorztion and exploitation of the resources of the Area; and

(g) the protection of developing countries from adverse effects on
their economies or on their earnings resulting from o reduction in the price of an
affected minersl, or in the volume of thet minerel exported; to the extent that
such reductions are caused by activities in the Ares, as provided in article 150 bis.

Article 150 bis

Production policies

Tithout prejudice to the objectives set forth in article 150, and for the
purpose of implementing the provisions of parseraph (g) of article 150:

1. Acting through existing forums or such new arrcngements or acgreements as may
be oppropricte, and in which all interestcd parties participate, the Authority
shall take measures nccesszry to Erombte the growth, efiiciency and stebility of
markets for those ———m—me—eee—o commodities produced from the resources of the Area,
at prices remunerative to producers and fair to consumers, All States parties
shall co-operate to this end. The Authority shall have the right t¢ participate in
any commodity conference dealing with those commodities. The Authority shall have
the right to become 2 party to any such arrangcment or agreement rcsulting from
such conferences as are referred to ebove. The participation by the Authority in
any organs established under the arrangements or sgrecments referred to sbove shall
be in respect of the production in the irca and in accordance with the rules of
procedure established for such organs. The Authority shall carry out its
oblisations under such arrangements or cgreements in 2 manner which assures &
uniform end non-discriminatory implementation in respect of @¢ll production in the
Ares of the minerals concerned. In doing so, the Authority shall zc¢t in a manner
consistent with the terms of existing contrects and approved plans of work of the
enterprise,

2. During an interim period specified in sub-—paragraph 2(z), the Authority shall
not approve any plan of work covering exploitation if the level of production of
minerals from nodules os specified in that plan of work will cause thc nickel
production céiling, as calculeted pursuent t- sub—paressraphs 2(b) and 2 (c) during
the vecr of approvel of the plan of work, to be exceeded dQuring any vear of planned
production. Should the level of planned nickel production not cause the ceiling to
be so exceeded, the level of nickel production specified in that plan of work shall
be cuthorized.

(d) The interim period shall bezin five vecrs prior to 1 Junuw.ry of the year
in which the earliest commercicl production is plenned fto commence under &n
approved plan of work. In the event that the esrliest commercial production is
delayed beyond the year oripinslly planncd, the bepinning of the interim period and
the production ceiling originally calculated shcll be adjusted cccordingly. The
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interim period shall last twenty-five years or until the day when such new
arrangements or agreements as are referred to in paragraph 1 above enter into force,
whichever is earlier., The Authority shall resume the power to limit the production
of minerals from ,dules as provided in t is Article for th¢ remainder of the
wwenty-five year period if the said errarzoments or agreements should lapse or
become ineffective for any reason whatsoever.

(b) The production ceiling for any year, beginning with the year of the
ecrliest commercial production, shall be the sum of (i) and (ii) below:

(i) The difference between the trend line values for annusl nickel
consumption, as calculated pursuant to sub-paragraph 2 (c) for the
year immediatcly prior to the year of the earliest commercial
production, nd ths vear immediately prior to the commencement of
the interim period:

(ii) Sixty per cent of the difference between trend line values for
- nickel consumption, as calculated pursuant to sub-paragraph 2 (c),
for the year for which the ceiling is being calculated, and the year
immediately prior to the year of the earliest commercial production.

(c) Trend line values used for computing the nickel production ceiling shall
ve_ those annual nickel consumption values on a trend line computed during the year
in which 2 plan of work is approved. The trend line shall be derived from o linear
regression of the logarithms of actual annual nickel consumption for the most
rec?n§115—year period for which such data are available, time being the independent
varle [0S

3.  The Authority shall regulate production of minerals from the Area, other than
minerals from nodules, under such conditions and zpplying such methods as may be
appropriczte. Regulations adopted by the Authority pursuant to this provision will
w¢ subject to the procedure set forth in article . . . . (entry into force of
amendments *o thic Convention). '

4. TFollowing recommendations from the Council on the basis of zdvice from the
Economic Planning Commission, the Assembly shall establish a system of compensation
for developing countries which suffer adverse effects on their export earnings or
economies resulting from a reduction in the price of an affected mineral or the
volume of tnat mineral exported, to the extent that such reduction is caused by

sctivities in the LArea.

Article 15C ter

1. The Authority. shall .avoid discrimination in the exercise of its powers and
functions, including the granting of opportunities for activities in the Area.

2. Special consideration for developing countries, including particular
consideration for the land-locked and geographically disadvantaged among them,
specifically provided for in this part of the present Convention, shall not be
deemed to be discrimination.

3. All rights granted shall be fully safeguarded in accordance with the
provisions of this Convention.
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Article 151 - System of exploration and exploitation

1. Activities in the Areas shall be organized, carried out and controlled by the
Authority on behali of mankind as a whole in accordance with the provisions of this
orticle as well as other relevant provisions of this Part of the present Convention
and its annexes, and the rules, regulations and procedures of the Authority adopted
under subparagraph (xvi) of paragraph 2 of article 153 and subparagraph (xiv) of
article 160.

2. fctivities in the Area shall be carried out
————— -— as prescribed in paragraph 3 below:

(i) by the Enterprise, and

(ii) in association with the Authority by States Parties or Stcte Bntities, or
persons natural or Jjuridical which possess the nationality of States
Parties or are effectively controlled by them or their nationals, when
sponsored by such States, or any group of the foregoing which meet the
requirements provided in this part of the present Convention including
annex 1I.

5. Activities in the irea shall be cerried out in accordance with a formal
written plan of worlk drawvn up in accordance with annex II to the present Convention
and approved by the Council after review by the Technical Commission. In the case
of activities in the Area carried out as szuthorized by the Authority by the
entities specified in subparagraph (ii) of paragraph 2 of this article, such a plan

of work shall in accordance with paragraph 3 of annex II
be in the form of a contract. Such contracts may provide for joint arrangements
in accordance with paragraph 5 of annex II.

4.  The Authority shall exercise such control over activities in the Area as is
necessary for the purpose of securing compliance with the relevent provisions of
this Part of the present Convention, incluuing its annexes, and the rules,
regulations and procedures of the Authecrity adopted under subparagraph (xvi) of
paragraph 2 of article 153 and subparagraph (xiv) of paragraph 2 of article 160 and
the plans of work approved in accordance with paragraph 3 of this article. State
Parties shall assist the Authority by taking all mecasures necessary to ensure such
compliance, in accordance with article 139.

5. The Authority shall have the right to take at any time any measures prcvided
for under this Part of the present Convention to ensure compliance with its terms,
and the performance of the control and regulatory functions assigned to it
thereunder or under any contract. The Authority shall have the right to inspect
all facilities in the Area used in connexion with activities in
the fLrea.

€. A contract under paragraph 3 of this article shall provide for security of
tenure., Accordingly, it shall not be , revised, suspended or
terminated except in accordence with parcgrephs 12 and 15 of annex II.
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Article 15% - The Review Conference

1. Twenty years from the approval of the first contract or plan of work under the
present Conventic: the Assembly shall convene a conference 7or the review of those
provisions of this Part of the present Convention and the annexes thereto which
governs the system of exploration and exploitation of the resources of the Area.
The Conference shall consider in detail, in the light of the experience acquired
during that period, whether the provisions of this Part of the present Convention
governing the system of exploration and exploitation of the resources of the Area
have achieved their aims in all respects, in particular whether they have ——w——
benefited mankind as & whole, whether they have not resulted in an excessive
concentration of the exploitation of these resources in the hands of a small number
of States, whether the economic principles set forth in Arts. 150 and 150 bis have
been complied with and whether the régime has resulted in a just distribution of
the benefits from activities in the Area, in the light of the general economic

situation of developing countries.,

2. Deleted.

. ——~~ The Conference
shall ensure that the principles of the common heritage of mankind,
the international régime designed to ensurc its equitable exploitation for the
benefit of all countries, especially the developing countries, and an Authority to
conduct, organize and control activities in the Area are meintained. It shall alse
ensure the maintenance of the principles laid down in this Part of the present
Convention with regard to the exclusion of claims or exercise of sovereignty over
eny part of the Area, the genercl conduct of States in relaticn to the Area, the
prevention of monopolization of activities in the Area, the use of the Area
exclusively for peaceful purposes, economic aspects of activities in the Area,
scientific research, transfer of technology, protection of the marine environment,
and of human life, rights of coastal States, the legal status of the superjacent
waters aend air space and accommodation as between the various forms of activities
in the Area and i the marine environment

o

4. The Conference .shall establish its own rules of procedure.

5. Decisions adopted by the Conference under the provisions of this.article shall
not affect rights acquired under existing contracts. ———- ‘

6. T'ive yvears after the commencement of the Review Conference, and until an
acreement on the system of explorction and exploitation of the resources of the Area
enters into force, the Assembly may decide, by the majority reguired for gquestions
of substance, thet no new contracts or plans of work for activities in the Area
shall be approved. iowever, such decision shall not affect contracts already
approved, or contracts and plans of worl for the conduct of activities in the areas
already reserved in accordance with paragraph 5 (j) of Annex II.

Armex II, Parcgraph 4 (c)(ii)

Yew: (ii) Hake cvailable to the Authority a general description of the eguipment

and methods tc be used in carrying out activities in the non-reserved area, as
well a5 other relevent information about thc chareacteristics of such technology.
Thot description siiall be submitted with the applicetion and thereafter
whenever a substanticl technological chenge or imnovation is introduced.
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New: (ii bis) Undertake to use, in carrying out activities in the Area, technology
other than that covered by (ii ter) only if he has obtained written assurance
from thz owner of the tochnology that he will, if and when the Authority so
requests, malze available to the Enterprise that technology under licence or
other appropriate arrangements and on fair ond recsonable commercial terms
and conditions,

(ii ter) (former (ii bis) in the ICNT) Undertake to make available to the
Enterprise, if he receives the contract and on fair and reasonable commercial
terms and conditions, the technology which is to be used by him in carrying
out activities in the Area and which he is legally entitled to transfer. This
shall be done, upon the conclusion of the contract and if and when the
Authority shall so request, by means of licence or other appropriate
arvangemerits which the Contractor shall nesotiste with the Enterprise and which
shall bé set forth in a special asreement supplementary to the contract.

New: (ii quater) Undertzke to facilitate, upon the conclusion of the contract and
if and when the Authority shall so request, the acquisition by the Enterprise
under licence or other appropriate arrangements and on fair and reasonable
commercial terms and conditions, the technology which is to be used by the
Contractor and which the Contrcctor is not legally entitled to transfer.

Hew: (ii quinte) Undertake the same obligations as those prescribed in (ii bis),
(ii ter) and (ii quater) for the benefit of a developing country or a group of
developing countries which has applied for a contract under paragraph 5 (j)(ii),
provided that these obligations shall be limited to the exploitation of the
reserved part of the Area proposed by the applicant, and provided that
activities under the contract sought by the developing country or group of
developing countries would not involve transfer of technology %o a developed
country or the nationals of a developed country.

Paragraph 5 (3)(iv)

If upon a request in accordance with paragraph 4 (c), the pertinent
negotiations are not concluded within a reasonable time, either party may refer any
matter arising in the negotiations to conciliation in accordance with Annex IV of
this Convention., The conciliation commission shall within 60 days make
recommendations to the parties which shall form the basis of further negotiations.
Should the latter negotiations fail, either party may rcfer to binding arbitration,
within 90 days, the gquestion of the fulfilment of the undertakings made in
accordance with paragraph 4 (c). In the event that the Contractor does not accept,
or fails to implement the arbitral decision, the Contractor shall be liable to
penalties in accordance with the provisions of paragraph 12 of this Annex.
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- - Nc1,/7
LEX B
CORRICEIDUI IN ENGLISH ONLY HAS BEEN INTRODUCED IN THE TEXT

NEGOTTIATING GROUP 1
SUB~GROUP OF TECHNICAL EXPERTS
Progrecs Report
1. The Sub—Group wzs invited to consider the technical problems associated with

any formula that might be used to limit production of minerals from the Area. The
Sub~Group noted the work of the Informal Sub-Group of Technical Experts that met in
New York during the informal intersessional meeting in February 1978.
2. It was agreed at the first meeting that the Sub-Group should approach the
technical problems under threce main headings, which would serve as the agenda:l/
(2) discussion of the technical problems involved in a production limitation
formule and drafting a text that is technically unambiguous;
(b) examination of thc issues involved in converting a quantity of nickel
(the "cumulative growth segment") into numbers of mine sites;
(c) identification and clarification of any other technical problems that
might arise in relation to any production limitation formula.
3. This progress report rcfers only to the first item on this agenda
(sub-paragraph 2 (a) above), with particular respect to sub-paragraphs (iii)
and (iv) of Article 150 (1) (g) (B).
4. Some experts emphasized that the complete system of production limitation
should be considered as a whole and that it might be necessary to consider the
ways in vhich any formula might be used, to ensure that the system that emerged
would be functional. To that end, it was indicated that the Sub-Group would need
to consider the relevant parts of Annex II of the ICWT. It was pointed out that
there are specific references in paragreph 5 (c), (e) and (g).

The Future
5. The experts agreed that, by definition, the future is unknown and unknowable,

but it woas recognized that some statements about future consumption or production
of nickel are more likely to be proved true than others. There was some ‘
discussion of the relative merits of indicating possible future events by
projecting past trends, or of carrying out sectorial (or multiple contingency)

analyses of the end uses to which nickel is put.

1/ But see paragraph 18 below.
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6. It vas concluded that for the present purpose, projection of past trends

is the appropriate procedure.

The Historical Sata to be used (the "daia base"

7. It was sgreed that, preferably, data published by the Statistical Office of
the Department of Bconomic and Social Affairs of the United Nations should be

used. As a result of preliminary discussion of the merits of using demand,
consumption or production data, two experts were invited to anclyse historical
series of world nickel production and consumption data, The results are in
Annex I of this report.

8. These two experts reported that only mine production data appear to be
published by the United Nations. As far as the experts could establish, world-wide
consumption data are published only by Hetalgesellschaft and the Vorld Bureau of
Metal Statisticsg/ and they had used data in "letal Statistics', published by

the former, It was suggested that the United Hations Statistical Office should
be invited to malke available world nickel consumption statistics,

9. The results in Tables 2 and 4 in Annex I show that for the pericds studied
(20 years, 1957 to 1976; 10 years, 1957 to 1966 and 1967 to 1976) the annual
growth rates of consumption (6.23 per cent) and both mine and refinery production
(6.06 per cent and 6.02 per cecnt) were similar over the 20~year period. But
during the second 10-year period (1967 to 1976) the annual growth rate in
consumption (3.94 per cent) had been significantly lower than the rates for
producfion (5.2 yer cent znd 5.7 per cen®) during the same period and much lower
than the rate of growth of consumption during the first 10-yesr period

(9.1 per cent).

10, It waspointed out that during both 10 and 20-ycar periods, average consumptio:
was about 5 per cent less than average refinery production.

11. Some experts believed that, ideally, demand dataz/ should be used although,
in practice, as these are not available, they rccognized that consumption data
would have to be used. Preferably these should relate to consumption of primary

nickel. Recent trends are more accurately reflected in consumption data.

g/ Subseguently it was pointed out that consumption data are also published
by Imétal.

3/ The terms used werc discussed briefly. Definitions and short comments
contributed by one delegation are given in Amnex II.
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12. Other experts suggested that it would be more appropriate to use nickel
production data, as the formula being considered is reclated to the limitation of
production of metzls from nodules. It wes suggested that the use of mine
production data, rather than those for refinery production, would be more
appropriate. It was said that a greater element of judgment is inveolved in the
compilation of consumption statistics than applies to production statistics,

13. It was also said that theoretically consumption and production data -should be
the same over a long enough time period.

14. It was suggested that the choice should be left to the Authority or to one of
its organs, but it was also szid that the decision should be made by the Conference.
15. The Sub-Group agreed that consumption data should be used (subject to
paragraph 23 below).

Methods of Analyses of Historical Series

16. It was agreed that it is appropriate to fibﬁ/ historical series of data to an

exponential growth curve or equation, in which the annual rate of change is
expressed as a constant percentage.

17. It was agreed that either of the two equations (paragraphs 2 and 7 of Annex I)
used by the two experts could be used with equal validity. This procedure is
called regression analysis.

13. It was noted that during earlier discussions a different procedure had been
suggested by some experts based on the "average annual increase". The Sub-Group
agreed to consider this procedure after it had completed work on the second item
on its agende.

The Length of the Historical Series

19. Some cxperts stressed that the historical data analysed should extend over a

period of 10 years, so that the most recent trends in consumption are reflected
as much as possible in the results of the analysis. In turn, this would ensure
that projection of historical trends would reflect recent trends as accurately

as possible,

20. Other experts believed that analysis of a 20-year historical series is
necessary in order to provide a statistically more rcliable basis for projections,
as well as to reduce the effect of shorter term cyclical fluctuations in the level

of consumption or production.

4/ By the least squares method, a mathematical procedure for obtaining the
best fit of scattered data to a curve,
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21. The difference between using 10 and 20~year periods was expressed as being
that they would provide, respectively, more sensitive or more stable projections
of future growth. The Sub-Group agreed that 15-year historical series of data
would provide an appropriate balance between these two criteria (but see
paragraph 23 below).

Frequency of Revision of Calculations

22. Tt was agreed that enalysis of historical data should be carried out
annually (but see paragraph 2% below).

Calculation of the Cumulative Growth Segment (or "ceiling")

23. The Sub-Group agreed that each year the first step in calculating the

cumulative growth segment should be regression analysis of a 15-year historical
series of world nickel consumption statistics, to provide an exponential trend
line which can be projected; into the future. Agreement to use consumption data,
a 15-year series, direct projection and annual revision was seen as part of a
mini-package which yvould also include the final stege of the calculation
(paragraph 24 belou). Adoption of these elements would not prejudice later
consideration of the vieus of the experts referred to in paragraph 18 above.

24. Discussion on the final steps in the calculation concentrated on two
methods:

(a) each year, subtracting the amount of nickel corresponding to
consumption of nicitel in, for example, 19795/ on the current
trend "ine, from the amount ol nickel correspond_ng to the
future year on the projection of the same current trend line;

(b) each yecar, subtracting the amount of nickel corresponding to
consumption of nickel in, for example, 1979 on the trend line
calculated for the initial year, from the amount of nickel
corresponding to the future year on the projection of the current
trend line,

25. Some experts considered that the method outlined in paragraph 24(a) is more
satisfactory, as both the base amount (in, for example, 1979) and the future
amount would be obtained from the same trend line. It was suggested thaf this

method would provide greater sensitivity.

The example is the year before the start of the interim period
according to. the ICHT.
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26. Other experts thought that the method outlined in paragraph 24(b) has the
advantage of simplicity, as the same base amount (the amount of nickel consumed
in, for example, 1979, according to the trend line calculated in the first year)
would be used throughout.

27. The table'at Annex III illustrates the aﬁplication of these methods during
the last 9 years for vhich consumption data are available. It is assumed that the
starting date 'was 1 January 1970.

28. The Sub-Group agreed that the method outlined in paragraph 24 (a) should be
used. A draft indicating how the conclusions of the SubeGroup could be
incorporated in Article 150 (1)(g)(B) is included as Annex IV.

Application

29. The Sub~-Group was reminded that any system of production limitation that
might be devised must be functional, so that the use to which it is going to be
put must be borne in mind. For example, it was pointed out that it would be
necessary to consider the lead-time or time-lag that there would be between the
application to the Authority for a contract or plan of work and the start of
commercial production. It was agreed that this Issue would need to be considered
and that it seems to fall within the scope of the third item on the Sub-Group's:
agenda (para. 2(c) above).

30, It was also agreed that there would be a need to conmsider Article 150 (1)(g)
as a vhole in the application of any production ceiling. It was recognized,
howvever, that an understanding would need to be reached in particular on
subparagraphs B(i) and (ii) of that Article to facilitate further work on the
application of a production limitation formula.

General

31, Of the commodities that may be derived from the mineral resources of the
Area, the Sub-Group has considered only the nickel that may be recovered from
manganese nodules. It is recognized, however, that at future meetings (under.
the third item of its agenda, para. 2(c) above) it should examine the technical
problems associated with other commodities that may be affected by the application
of a2 production limitation formula.

32. Although this report is presented by the Chairman of the Sub-Group, it has
been accepted by the members as a summary of its work and of the conclusions

reached.
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Annex I

COMPARISON OF HISTORICAL DATA ON NICKEL
BY CANADIAN AND UNITED KINGDOM EXPERTS

Introduction
1, At the request of the Chairman of the Sub-Group of Technical Experts, least
squares regressions were performed oﬁ~three sets of historical nickel data,
essuming that the intrinsic growth function is an exponential curve.1
26 This curve can be defined by the following equation:
y = aebx
that is log y = log a + bx
wheres y is the quentity (in thousends of metric tonnes)
x is time in years
a is the value of y when x is O
b is the "instantaneous"2 growth rate
e is 2.7183 (a mathematical constant)
3. Solution of the exponential equation (using an HP65 programmable calculetor
with programme STAT 1-23A) for the "best fit" (using the least squares regression
method) to the data yields values for a and b, In addition, a measure of the
goodness of fit (coefficient of determinations r2) and the arithmetical average
of the historical data were calculated.
4., The data considered (Table 1) were:
(i) world mine production of nickel;
(ii) world production of refined nickel;
(iii) world consumption of nickel.
Se For each set of data, calculations were made for a 20~year period from 1957
to 1976 and for a l0-year period from 1967 to 1976.

l/' This was the assumption made for calculating examples by the Informal
Sub-Group of Technical Experts in New York (see Chairman's Report,
16 February 1978, paragraph 7).

2/ This "instantaneous" growth raste will be numerically different from the
constant average growth rate on an annual basis - the latter rate is utilized for
calculations herein.
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Table 1. Nickel Data

Year EEES. EEEEEEQ Consumption
-— Production Production
Thousand metric itonnes

1957 299.4 275.4 235.3
1958 227.0 222.5. 196.4
1959 289.8 280.4 249.2
1960 341.7 327.0 292.7
1961 377.2 - 354.7 320.8
1962 371.6 365.5 318.0
1963 370.3 345.2 342.9
1964 391.4 380.4 401.7
1965 420.9 407.9 431.0
1966 415.8 401.8 467.6
1967 476.2 463.4 473.0
1968 545.3 487.3 490.4
1969 512,6 480,5 502.8
1970 665.6 607.1 576.6
1971 681.1 619.6 526.6
1972 625.4 583.4 580.1
1973 674.1 656.2 655.2
1974 736.8 716.1 707.2
1975 T43.5 712.1 574.5
1976 778.9 751.2 665.7

Scurce: "Metal Statistics", Metallgesellschaft.
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o
(2]

Resul

: ;o s - s - . , 2
6. Sguation coefficientg, (a, D), the coefficient of deternination (r ), the

conctant annual grouth rate! and the overcge of the historical dete cxe listed

below:
Toble 2
Tor the 20-7ear meriod 1°57-1076
2 grouth .
o b r o averase
Hine Production 255.4 .06 S 500 107.2
Refined Production 241.,2 .06 D5 6.02 Ai2.
Consumption 224.7 .6 02 6.25 LTeN
Tor the 1ll—year weriod 1067-1075
2 grouth .
2 b by “ato averasne
Mine Production 481.4 .05 Q4 5.20C 644..0
Refined Production A41.5 .06 .01 5.72 607.8
Consumption 461.2 .04 .72 3.04 575.2

Alternative liethod

7. An alternative method that achieves exactly the same results is to emvloy
the following formulac:

hid
# e 1]
v=4 (1 +0D)

8. Vhere y = the quantity (of consumption or production, etc.)
% = time, measured in yeeors
A = a constant representing the quantity in year x = o

R = a constant representing the annual growth rate
(as & fraction of 1; therefore, multiply by 100 to obtain
the percentaze crowth rate).

. The formule can be recomnized-as the Tamiliar "compound interest” formula.

It also hag the advantase of being readily expressed in the following linear form:
logy = log A + x log (1 + R)

10. 1lhere loz represents the logarithms to any base, including natural logaritimg

to base e. It is usually ceasiest, ond most conveniently illustrated granhically,

by using common logarithms to base 10.

11. The task is to evaluate the constants A and R from a given set of recorded

data, that is for N values of x and y where N = the number of years covered.

Computation is aided by measuring x, that is time, in years from a certain base

year instead of in actual years. For example, if 1956 is the first year where
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X = 0, and s0O on. Any year can be selected for this purpose which is solely to
simplify the arithmetic. All that has to be remembered is that in presenting

the results the year from which x is measured must be stated.

12. From the recorded data o number of straightforward calculations now need to
be made. Using the conventional sign 2’(capital sigma) to indicate summation

of all the values over the given range of years N, one needs to calculate the
following: 2: log y, é: x log y, 5: x,'and ¢ 2.

13. These are then substituted in the two normal equations used in this technique
(referred to as the method of Least Squares):

{ logy = N log A + log(l + RS x
§ X logy =xlog A+ log(1l + R){ x2

14. Solution of these simultaneous equations by simple algebra yields the values

of the constants A and R.
15. The use of this method is illustrated by the following three examples, using
the date base provided in Teble 3 attached to the "Informal Sub-Group of
Technical Experts: Chairman's Report", dated 16 February 1978 (with the addition
of assumed data for 1977 and 1978 from Table 2 in the same Report).
Table 3
World Consumption of Nickel: 20 years, 1959-1978
"Denand" in thousand metric tonnes

Year X y (actual) v (predicted)

1959 1 249.,2 290.4 Note: x is expressed in years measured
1960 2 292.7 306.0 from 1958 .= O.

1961 3 720.8 322.4

1962 4 318.C 339.7

1963 5 344.9 357.9 Substitutions of any value of x
1964 6 396.8 377.1 in the regression equations below
1965 7 425.6 397.3 gives the corresponding predicted
1966 3 467.6 418.6 value of y. These are shown in
1967 9 473.0 441.1 the adjoining column for-all

1968 10 490.4 464.8 values of x from x = 1 to x = 20,
1969 11 502.8 489.7 so that the values for y generated
1970 12 576.6 516.0 or predicted by the equation may
1971 13 526.6 543.6 be compared with the actual data
1972 14 580.1 572.8 for the same year.

1975 15 655.2 605.5 If projection to, say, the year
1974 16 707.2 635.9 . .

1975 17 574.5 670.0 1980.%s.r§qu1red, then

1976 18 665.7 705.9 gubstltutlng X = 1980 —-1958.= 22
1977 16 695.7 743.8 in the regression equation gives

8 . . a projected "demand" for 1980 of
191 20 721.0 783.1 ¥ = 870 thousand metric tonnes.
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16. The values of x and y (actual) are given in the deta base. Using only

these and 2 simple poclet calculator (HP45) the folloving summations were obtained:
N = 20, {x = 210, <x° = 2870,  log y = 53.57188, <x log y = 577.59503

17. Substitution in the two normal equations gave the following:

53.57188 = 20 log A + 210 log (1 + R) ) Common logarithms
577.5950% =210 log A + 2870 loz (1 + R) ) to base 10

18. Solution of these simultanecus cquations gave:

log A = 2.44033, hence (antilozarithm) A = 275.6
and log (1 + R) = 0.02269, hence (antilogarithm) (1 + R) = 1.05363 and R = 5.363%

19. Hence, the required regression equation is y = 275.6 (1.05363)" or, in its

linear form, log y = 2.4403% + 0,02269 x. Substitution of any value of x

(time, in years) gives the predicted "demend" either within the period of the

data base (illustrated above) or exirapolated beyond it (i.e. projected).

Table 4
Yorld Consumption of Iiclel (Hetallresellschaft data): 10 years
1957-1966
Years X v (actual) vy (predicted) for comparison
1957 1 235.3 212.1
1958 2 196.4 231.5
1959 3 249.,2 252.6
1960 4 292.7 275.6
1961 5 320.8 300.7
1962 6 318.0 528.2
1963 7 344.9 358.1
1964 8 596.8 390.8
1965 9 £25.6 426, 4
1966 10 1467 .6 £65.5

log y = log & + x log (1 + 1)

=10, €x = 55, <‘Y2 = 385, Eilog ¥ = 24.97154, £ log y = 143.47116
ot 24.97154 = 10 log A + 55 log (1 + R)

and 140.47116 = 55 log A + 385 log (1 + R)
Hence, log A = 2.28864 and, antilog, 4 = 194.4
log (1 + R) = 0.03791 and, antilog, (1 + R) = 1.09122, i.e. R = 9.122%
Regression: log y = 2.28864 + C.05791 x
or: y = 194.4 (1.69122)F
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y (predicted) for comparison

479.4
498.2
517.8
538.2
559. 4
581.4
604.3
628.0
652.8

~-38 -
Table 5
World Consumption of Nickel {(Iletallgesellschaft data): 10 years
1967-1976
Years X vy _(actual)
1967 1 473%.0
1968 2 490.4
1969 3 502.8
1970 4 576.6
1971 5 526.6
1972 6 53C.1
1973 7 655.2
1974 8 707.2
1975 9 574.5
1976 12 665.7

log y = log A + x log (1 + R)

673.4

n =10, £x = 55, £x° = 385, Slog y = 27.56115, Sx log ¥y = 152.96942

27.56115 = 10 log A + 55 log (1 + R)
and 152.96942 = 55 log & + 385 log (1 + R)
Hence, log A = 2.66391 and, antilogz, A = 461.2

and log (1 + R) = 0.01676 and, antilog, (1 + R) = 1.03%935, i.e. R = 3.935%

Regression: log y = 2.66391 + 0.01676 x
or: vy = 461.2 (1.03935)%

Results using aAlternative Method

20, The values of A (representing the gquantity in year x = o) and R (the annual

growth rate) for consumption date can be summarized as follows:

Table 6
Consumption

20-year Period 1959-1978
10-year Periocd 1957-1966
10-year Period 1967-1976

L R
275.6 5.363%
194.4 9.1225%
461.2 3.935%

21. The calculated "best fit" curves are showm graphically in Figures 1 and 2.
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World "Demand" for Nickel: 20 years 1959-1978
Data base: Table 3 of this Annex.
o = Actual "demand" 1959-1978 as given in the data base,
—— = Regression line 1959-1978:
y = 275.6 (1.05363)F

where y = world "demand" in thousand tonnes
and x = time in years measured from 1958 = O,

- = = = Projection of 1959-1978 regression line,

"Demand"
thousand
tonnes

1000
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200

1958 1960 1962 1964 1966 1968 1970 1972 1974 1976 1978 1980 1982 198,
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Figure 2

World Consumption of Nickel 1957-1976 SMetallgesellschaft data)

Separate analyses of the two consecutive periods 1957-1966 and 1967-1976.

o = Actual world consumption as recorded by Metallgesellschaft,
—— = Regression lines for 1957-1966 and 1967-1976,

1957=1966 regression: 1967-1976 regression:
¥ = 194.4 (1,09122)* v = 461,2 (1.03935)*
where y = consumption in where y = consumption in
thousand tonnes thousand tonnes
and Xx = time in years, and x = time in years,
measured from measured from
1956 = 0, 1966 = 0,
World
consumption
thousand
tonnes
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Annex IT
DEFINITIONS (in physical terms)

1. There are difficulties in measuring demand. An estimate of demand is
probably best arrived at by measuring the two principal elements which constitute
demand s

(a) demand for consumption;

(b) demand for stocks (where demand for stocks can be negative).
n A practical definition capable of statistical measurement is:

Demand = consumption -- changes in consumers' stocks.,
3 Demand is more elastic than consumption.
4. Production can be measured at either the mine, smelter or refinery and can
be expressed as:

Production = demand - changes in producers' stock.
5. Production is less elastic than consumption.
6. Consumption may be measured ai any point in a long chain of processing from
industrial absorption (of crude metal) to final end-use (in manufactured articles,
.o, in stainless steel saucepans).
. For convenience in compilation, some consumption figures may be those for
deliveries from producers. The available world consumption data for nickel
the:efore relate more to demand, as producer deliveries include those to
~ongumers' stocks: as an indication of consumption, the data are more closely

related to industrial absorption than to final end-use.
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ILIUSTRATION OF PROCEDURES OUTLINED IN FARAGRAPH 24, AS IF APPLIED FRQM 1970 TO 1978

Year in which 15 year Constant annual Projected consumption Consumpticn on the Cumulative growth
calculation is made historical growth rate in current year trend line in 1969 segments in current year
("current year") series % (thousand tonnes) calculated in current (thousand tonnes),
year according to:
) (in thousand tonnes) para. 24 (a) para, 24 (b)
1 2 3 4 5 6 7
1970 1954 - 63 TeT3 595.8 553.1 42.7 42,7
1971 1955 - 69 Te45 623,.3 539.9 83.4 7062
1972 1956 - 70 T.52 672,1 5407 131.4 119.0
1973 1957 - T T34 699.4 526.9 172,.5 146.3
1974 1958 - 72 7.16 1317 517.8 213.9 178.6
1975 1959 - 73 6.41 74404 512.8 231.6 191.3
1976 1960 - 74 6,13 7795 514.0 265,5 226.4
1977 1961 - 75 5.40 766.1 50%.0 263.1 213,0
1978 1962 -~ 76 5,08 792.6 501,1 281.5 229,5

Notes: (1) Columm 6 is obtained by subtracting column 5 from column 4.

(2) Column 7 is obtained by abtracting 553.1 from cclumn 4,

(3) The amounts shown in column 6 would be less than %hose in column 7 if the calculations were to be performed in a different period
during which the growth rate was increasing, rather than decreasing as in the example shown.

(4) Based on world nickel consumption statistics published in "Metal Statistics" (Metalgesellschaft),

(5) The annual growth rates shown in column 3 were calculated by the method described in paragraphs 7 to 14 of Annex I.

III x8uuy

-qy -
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Annex IV
POSSTBLE REDRAFT OF ARTICLE 150 (1) () B (iii) AND (iv)

(1ii) For the first year of the interim weriod referred to in subparagraph (i)

above, the rate of increase in annual world nickel consumption shall be the
constant annual rate of increase in annual world consumption of nickel during

the latest 15-~year period prior to 1 January 1930 for which satisfactory data

are available, Such rate of increase shall be derived from a linear regression
of the logarithms of the annual nickel consumption on their respective years,
time being the independent variable,

(iv) Thereafter, this rate of increase shall be recalculated every year by
applying the aforesaid method and using corresponding data from the latest
15~year period for which such data are available,

(v) TFor the first year of the interim period, the base amount for determination
of the cumulative growth segment shall be world consumption for the year 1979
obtained by projecting to that year the linear regression described in
subparagravh (iii) above.

(vi) The base amount for each subsequent year shall be world consumption for

the year 1979 according to the recalculated regression described in

subparagraph (iv) above.

(vii) The cumulative growth segment shall be the difference between world
consunption pnrcjected to the year in question and the recalculated base amount
for 1979; annual consumption shall be projected on the linear regression obtained
in the manner described in subparagraphs (iii) and (iv) above and the base amount

shall be obtained as described in subparagraphs (v) and (vi) above.
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AITEX

NEGCTIATILG GROUP 1
SUB~-GROUP OF TECHNICAL LEXPERTS

Second Progress Renort

1. This Second Progress Report refers to the examination of the issues involved
in converting a quantity of nickel (the "curmlative growth segment") into numbers
of mine sites. This is the second item on the Agenda for the Sub-Group (sec
NG1/7, 3 May 1978, paragraph 2).

2. The experts agreed that commercial evaluation would include estimation of the
quantity of polymetzllic nodules that will be produced and their content of all
recoverable mctals., However, for the work of the Sub-Group in assessing
limitations on the number of mining overations, the quantity of metallic nickel
that is recoverable would be used as a basis for calculation. The Sub-Group
would consider other metals under the third item of its Agenda.

Mine sites

3 The Sub-Group agreed that a mine site mcy be defined as one or more areas,
containing deposits of polymetallic nodules on the sea floor, in which there are
sufficient nodules with a high enough grade and abundance to sustain a commercially
viable mining operation.

4. As a mining operation under a single contract or plan of work may mine nodules
from several depc=its, it is simpler to r-.fer to "mining oprrations" rather than to
"mine sites" in the present context.

Nickel production

5. Some exnerts suggested that it could be assumed that the annual capacity of

each mining operation would be such that about 30,300 {onnes of nickel can be
produced each year.
6. Other experts pointed out that, by analogy with mines on land, the output
of different decp-seca nodule mining operations might be different:
(a) the guantity of nodules recovered each year might vary between 1 million

and 4% million (dry) tonnes;
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(b) generally, the average nickel content is likely to be between 1.2 per cent
and 1.4 per cent for mines operated with the "first generation" of mining equipment;
(¢) the process plant might recover between 35 per cent and 95 per cent of the
nickel present in the nodules.
7. Combination of these variables could lead to between 10,200 and 59,850 tonnes
of nickel being recovered from different onerations. The effecct of these variables
is illustrated in Annex I.

Cumulative growth segment

3. Bearing in mind the impossibility of foretelling the future, but remembering
that some possibilities are more probable than others, it was agreed that the
cumulative growth segment of nickel consumption might be assumed to lie in the
range corresponding to constant annual growth rates between 2 ver cent and

6 per cent from 1977 to 2000.

9. The cumulative growth segments that would correspond to assumptions that the
constant annual growth rate between 1977 and 2000 is 2 per cent and G per cent are
illustrated in snnex II (calculated by the nrocedure vproposed in the Sub=Group's
Firsit Progress Report, NG1/7).

Lxamples

10. In the following examples no account is taken of the other issues that need to
be considered (see paragraphs 2¢ and 30 of the First Progress Report, NG1/7). For
example no account is taken of the nercentage that is included in

Article 150 (1) (g) (B) (i) of the ICNT, or the lead-time {or time-lag).

11. If it is assumed that 30,000 tonnes of nickel a year are produced from each
mine site and that the constant annual growth rate is 4% per cent from 1977 to
2000, the cumulative growth segment would admit a maximum of 33 mining operations
in 2000.

12, If it is assumed that the constant annual growth rate is 2 per cent over the
same period, the maximun number of mining operations with an annual capacity of

one million tonnes of nodules would he between 27 and 35 in 2000. Alternatively,
if a constant annual grouth rate of 6 per cent is assumed, the corresponding number
of mining operations would be between 143 and 185, If it is assumed that the mining
operations will have an annual capacity of 3 million tonnes of nodules, the maximum
number permitted in 2000 would be between 9 and 11 if the constant amnu:l growth
rate is 2 per cent, and between 47 and (2 if the constant annual growth rate is

6 ver cent.

13. 1If only a certain percentage of the cumulative growth seguent is allowed to
seabed production, th'n the numbers of mine sites given in paragraphs 11 and 12

will be reduced by applying the pcrcentage.
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ANNUAL NICKEL PRODUCTION
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ILLUSTRATION OF POSSIBLE CUMULATIVE GROWTH SEGMENTS

Consumption on the Corresponding
Year in which 15-year Constant annual |Projected consumption]trend line in 1979} cumulative growth
calculation is madefhistorical growth rate in current year calculated in segments in
("current year") series % (thousand tonnes) current year current year
(thousand tonnes) |(thousand tonnes)
1 2 3 4 5 6
Assumed constant B ’ ,
annual growth rate 2y &% 20 6% 2% 6% 24 70
1977-2000
YEAR
1980 1964-1¢73 13.96 4,25 783.3 8C9.1 | T53.5 776.2 29.8 32.9
1985 1965-1983 | 2,68 4.67 825.2 1 054.2 704.2 801.6 | 121.0 252.6
1920 10741988 2,02 5,75 873.6 1 480.0 | 704.8 801.6 | 173.8 678.4
1995 1270-1593 (2,00 6.00 26¢9.8 2 014.0 | 706.4 792.9 | 263.4 1 221.2
2000 1984-19%8 2,00 6.00| 1 070.7 2 655.4 | 706.4 792.9 | 364.3 1 902.5
Notes: (1) Based on world nickel consumption statistics published in "Metal Statistics"

(Metalgesellschaft) for 1964-1$76.

(2)

Column

P

6 is obtained by subtracting column 5 from columm 4.

(3) This table is comparable with Annex III of NG1/7 dated 3 lay 1978.

I Xeuuw

—;‘l-’j.l -
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ANNEX D
NEGOTIATING GROUP 1

SUB-GROUP OF TECHNICAL EXPERTS

Final Report

1. This third and final report refers to issues related to discussion of items
1 and 2 of the Sub-Group's agenda, as well as to.item 3, the identification and
clarification of. any other technical problems that might arise in relation to
any production limitation formula (see paragraph 2 of NG1/7, 3 May 1978).

Different procedure

2. The different procedure referred to in paragraph 18 of the Progress Report
(NG /7) was considered by the Sub-Group.

3. The method was not difficult to compute. The use of data assuming a two-year
time-lag in publication from reputable statistical sources was in keeping with
recent conclusions of technical experts. The use of an average increase in
consumption for the previous 10 years was mathematically sound and posed no
technical problems.

4. A calculation based on actual nickel production was made to assess the
possible effects of the formulation. The results are shown in Tables 1 and 2.
The technical experts did not have available the data needed to assess the
effects of the formulation on all metals, so it was not possible to assess
whether or not difficulties might arise.

5. As a general observation they noted that the maximum possible production
of metals for each 1,000 tons of nickel produced {assuming 90% recovery for each
metal) for one notional example of a high-grade mine would be 1,000 tomnes of
nickel, 870 tonnes of copper, 140 tonnes of cobalt and 17,100 tomnes of
manganese (if recoverable by existing processes).

6. However, the consensus of the experts vas that a variable recovery for
each metal was likely, as discussed in greater detail below.

Other metals

7. At an early stage of the work of the Sub~Group, it was agreed that the
technical problems associated with other commodities that may be affected by
the application of a production limitation formula should be considered
(paragraph %1 of NG1/7, 3 May 1978; paragraph 2 of NG1/9, 9 May 1978).

8. The Sub-Group did not have sufficient time to examine this issue in detail,
but agreed on the following swmmary of the main relationships between the
relative amounts of nickel, copper, cobalt and manganese that may be consumed
and the relative amounts that may be produced from polymetallic nodules.
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9. Generally, nodules with a high nickel content also contain above average
amounts of copper. The cobalt content of these nodules is usually relatively
low; conversely, cobalt-rich nodules contain relatively little nickel and
copper.

10. Nodules containing between 1,2 per cent and 1.4 per cent of nickel (see
para. 6(b) of NG1/9 of 9 May 1978) may be assumed also to contain 1,0 per cent
to 1.2 per cent of copper, 0.2 per cent to 0.25 per cent of cobalt and

25 per cent.to 30 per cent of manganese. The process plant might be capable
of recovering between 85 per cent and 95 per cent of the copper present in
these nodules, between 55 per cent and 90 per cent of the cobalt and, perhaps,
50 per cent to 90 per cent of the manganese.

11, It can be assumed that as much as possible of the nickel and copper will
be produced from the nodules and that some, if not all, of the cobalt that
can be recovered, will be produced (see paragreph 18). Initially, at least,
manganese will be produced from only some operations.

12. For the sake of illustration, it might be assumed that the metals will be
produced in the following ratios:

nickel 1,000 tomnes
copper 860 tonnes
cobalt 110 tonnes,
manganese 6,000 tonne

13, Thus if, for example, 750,000 tonnes of nickel were to be produced from
nodules in the year 2000, production of the other metals might be very
approximately as followiss:

copper 645,000 tonnes
cobal t 82,500 tonnes
manganese 4,500,000 tonnes

14, At present, for every 1,000 tonnes of nickel consumed in the world, the
following approximate quantities of the other metals are also consumed:

copper 10,000 tonnes
cobalt 40 tonnes
manganese 10,800 tonnes

15. For the purpose of this comparison, it might be assumed that world
consumption of these metals will be in the same ratic..in 2000, If world
consumption of nickel in 2000 were assumed to be 2,000,000 tonnes, consumption
of the other metals might thus be assumed to be:

copper 20,000,000 tonnes
cobalt 80,000 tonnes
manganese 21,600,000 tonnes

l/ This is a rough estimate, bearing in mind the uncertainties associated
with the amount of manganese that may be produced.
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16. The metals produced from nodules (para. 13) would therefore account for the
following proportions of world consumption in 2000 (para. 15):

nickel 37.5 per cent
copper 3.2 per cent
cobalt 103. per cent
manganese 21 per cent

17. The differences between these percentages arise from the marked disparity
in the proportions of metals recoverable from nodules (para. 12) and the
proportions of world demand for the same metals (para. 14). Unless some of

the assumptions made are proved to be seriously in error, the percentages shown
in para., 16 are likely to indicate the contribution that production of copper,
cobalt and manganese from polymetallic nodules may make to world supply, if

nickel contributes 37.5 per cent.

18. With respect to the future market for cobalt, the Sub-Group agreed with
the suggestion that an analogy might be drawn with the development of the
nickel market about 60 years ago. Cobalt has many uses, particularly in steel
and other alloys, but its use may have been restricted by its limited supply
and high price. As the increased availobility of nickel led to extensive
metallurgical research on new applications after the first world war, which
in turn led to increased consumption, so the increased availability of cobalt,
at lower prices, from polymetallic nodules, coupled with further metallurgical
?esearch,)may lead to increased consumption relative to the present ratios
para. 14).

Lead-time (or time-lag)

19. The need to consider lead-times was recognized during the Sub-Group's
discussions on the calculation and application of a cumulative growth segment
or ceiling (paragraph 29 of NG1/7, 3 Mey 1978).

20, Because commercial production from a project outlined in an approved
application for a plan of work covering exploitation will not occur until
further evaluation of the deposits has been completed and the mining vessel

and other equipment can be constructed, there will bc a time-lag between the
time of approval cof the plan of work and the actuzl production of nickel by that
nining operation.

2. It was suggested, therefore, that the method of calculating and administering
the ceiling should allow the ceiling in future years to be projected, in order

to determine whether the production specified in a plan of work will cause the
ceiling to be exceeded during the years in which production from that mining
operation will occur.

Conclusion
22. The Sub-Group recognized that there are other technical issues which
night be examined by technical expcrte if this were considered to be useful

and appropriate.

23. The Sub-Group exprcssed its appreciation of the support it had received
from the sccretariat.
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TABLE

1

Calculation using historical data showing 1O-year average increases

Year in which Ca .
calculation 10-year historical alnu%uued Cumulative increase

( is made ) data used ?zzzzgfninizizzz) (thousand tonnes)
"eurrent year" el

1970 1958 - 1968 2.4 9.4

1971 1959 - 1969 25.3 54.7

1972 1960 - 1970 28.3 83.0

1973 1961 .- 1971 20.5 103.5

1974 1962 - 1972 26.2 129.7

1975 1963 - 1973 31.2 160.9

1976 1964 - 1974 30.5 191.4

Note:

Based on world nickel consumption

Statistico" (Metalgesellachaft).

TABLE 2

Hypothetical calculation on the basis

s~tes in consumption of

statistics published in "Metal

[a]
“

of assumed constant
™ and 65 from 197€

annual growth

Year in which
celculation
ie made
("ourrent yen»")

10-~year data usged

Average increasc
based on 2% growth
(thousand tonnes)

Average increase
based on 6% growth
(thousand tonnes)

1988
1989
1990
1991
1992

1976 ~ 1986
1977 - 1987
1978 - 1988
1979 - 1989
1980 - 1990

14.6
14.9
15.2
15.5
15.8

Note: The assumed annual consumption data used are the game as those used in the
' Table appended %o NGL/9.
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Report of the Chairman of Negotiating Group 2
to the First Cormittec

I would like, on behalf cf Negotiating Group 2, to make a brief report on its
work to the-First Committee. I would like to begin my report by thanking you for
the guidance and advice which you have given me. I would also like to thank the
Rapporteur of the First Committee, Mr. John Bailey, two members of the Secretariat,
Messrs. Yoshida and Mati Pal, and Mr. BEric Langevad of the UNDP, for their
valuable contributions.

Negotiating Group 2 was appointed by the First Cormmittee. The First Committee
entrusted the Negotiating Group with three agenda items. The first item was the
Financial Arrangements of the Authority. The Negotiating Group discussed in
detail the provisions of Articles 170, 171, 172, 173, 174 and 175 of the ICNT. No
major problem or disagreement was encountered in our discussion of those articles.
On the basis of the discussion in Negotiating Group 2 I have redrafted thesc
articles, in order to clarify them and to remove ambiguities and éontradictions.

My suggested compromise proposals are contained in document NG2/4.

The second agenda item assigned to the Negotiating Group was on the Financial
Arrangements of the Enterprise. The Negotiating Group also discussed in detail
the provisions of paragraphs 9 and 10 of Ainnex IIT and of Articles 158 (2)(vii) and
160 (2)(xv). On the basis of the discussion in the Negotiating Group, I have
redrafted those provisions. My suggested compromise proposals are contained in
document NG2/5 and Corr.l.

The third item on the Negotiating Group's agenda was the Financial Terms of
Contracts for Exploration and Exploitation. This was by far the most difficult of
the three items assigned to the Negotiating Group. The basis of our discussion
was paragraph 7 of Annex II of the ICNT. It is no exaggeration to say that of all
the provisions in the ICNT, this was probably the most difficult to read and to
understand. The Yegotiating Group discu:sed the main conce>ts and elements in
this paragraph. It was felt, at a certain point, that in order to make further
progress on the details of financial terms of contracts, it was necessary to
establish an open-ended group of financial experts. This was done and very good
progress was achieved in the meetings of the group of financial experts. We were
able to establish broad areas of agreenent on assumptions, on concepts and on the
schemes of financial payments by Contractors to the Authority. Unfortunately,
because of the pressure of time, and for other reasons, we were unable to complete
our negotiations on:

(1) the amount of the application fee;

(2) the amounts of the annual fixed fee, if paid annually or if paid in a
lunp sum;

(3) the percentage of the market value of the processed metals, or the
percentage of the amount of the processed metals produced from the
nodules extracted from the contract area, which a Contractor should pay
to the Authority, if he chooses to make his financial contributions by
way of the production charge;
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(4)

in the case of a Contractor who.chooses to make his financial
contributions by way of a combination of production charge and share of
net proceeds, three questions remain outstanding: first, how much
should the Contractor pay by way of production charge?; second, what
percentage of the Contractor's total net proceeds should be attributed
to mining of the resources of the contract area?; third, what should be
the Authority's share of the net proceeds attributable to the mining of
the resources of the contract area, on each of the eight levels of
profitability I have proposed?

These outstanding issues on financial terms of contracts will have to be
taken up at the next session of our Conference,

My suggested compromise proposals on the financial terms of contracts are
contained in document NG2/7 and Corr.l. Because it deals with such a difficult
subject, I have written a memorandum to explain document NG2/7, The explanatory
memorandum is contained in document NG2/8 and Corr,l,
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ANNEX A

FINANCIAL ARRANGEMENTS OF THE AUTHORITY
The Choirmen's Sugpested Compromise Proposals
| Article 158 (2)(vi)
(redraft)
Assessment of the contributions of members to the administrative budget of

the Authority in accordance with an agreed general assessment scale based upon the
scale used for the regular budget of the United Nations until the Authority shall
have sufficient income from other sources for meeting its administrative expenses.
Article 170
(redraft)
The funds of the Authority shall include:
(a) assessed contributions made by States Parties in accordance with
sub-paragraph (vi) of paragraph 2 of Article 158;
(b) funds transferred from the Enterprise in accordance with paragraph 9(a) of
Annex III;
(c) receipts of the Authority arising from activities in the Area in accordance
with paragraph 7 of Annex 1I;
(d) 1loans received in accordance with Article 174; and
(e) voluntary contributions made by States Parties or other entities.
Article 1112/
(redraft)

The Secretar-General shall prepare -1d submit to the Council the anmal
budget estimates of the Authority. The Council shall consider and submit to the
Asgembly the budget estimates, together with any recommendations thereon. The
Assembly shall consider and approve these budget estimates in accordance with

‘sub-paragraph (viii) of paragraph 2 of Article 158.

Logically, this Article should be renumbered 172 and the redraft of
Article 172 should be renumbered 171.
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Article 172

(redraft)
(1) The contributions of States Parties referred to in paragraph (a) of Article 170
shall be paid into a special account to meet the administrative expenses of the
Authority until the Authority shell have sufficient funds from other sources for
meeting its adminiistrative expenses.
(2) The administrative expenses of the Authority shall be a first call upon the
funds of the Authority. Apart from the funds referred to in paragraph (2) of
Article 170, the funds vhich remain after payment of administrative expenses may,
(a) be distributed in accordance with paragraph 9 of Article 151 and
subparagraph (xii) of paragraph 2 of Article 158;
(b) bve used to provide the Enterprise with funds in accordance with
paragraph 4 of Article 169 and subparagraph (a) of paragraph 10 of
Annex IIT; and
(c) be used to compensate developing countries in accordance with
subparagraph (g)(D) of paragraph 1 of Article 150, and subparagraph (xiv)
of paragraph 2 of Article 158.
Article 173
(deleted)
(The provisions of this article have been incorporated in the redraft of
~ Article 172).
Article 174
(redraft)
(1) The Authority shall have the power to borrow funds.
(2) The Assembly shall prescribe the limits on the borroving power of the
Authority in its financial regulations adopted pursuant to subparagraph (vii) of
paragraph 2 of Article 158,
(3) The Council shall exercise the borrowing power of the Authority.
(4) States Parties shall not be liable for the debts of the Authority.
Article 175
(redraft)
The records, books and accounts of the Authority, including its annual
financial statements, shall be audited annually by an independent auditor %o be
appointed by the Assembly.
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ATTETIR S
AINER B
LA

FIMAIICTAL ARRANGEMEITS OF THE ENTERPRISE
The Chairman's Suggested Compromise Proposals
Article 153 (2)(vii)

(redraft)

Adoption, upon the recommendation of the Council, of the.financial .regulations

of the Authority, including rules on borrowing and the transfer of funds from the
Authority to the Enterprise, and, upon the recommendation of the Governing Doard
of the Interprise, the rules, regulations and procedures for the transfer of funds
from the Enterprise to the Authority.
Article 160 (2)(xv bis)
(redraft)
Recommend to the Assembly the financial regulations of the Authority
including rules on borrowing and the transfer of funds from the Authority to

the Enterprise.

AWNEX III

Paragraph 9 (redraft)

(a) The Assembly shall, on the recommendation of the Governing Board, determine
what portion of the net income of the Enterprise shall be retained as its
reserves, The remainder shall be transferred quarterly to the Authority.

(v) During an initial period, required for the Enterprise to become self-
supporting, the Assembly shall leave a2ll of the net income of the Enterprise
in its reserves.

Paragraph 10 (redraft)

The funds of the Enterprise shall include:

(a) amounts received from the Authority in accordance with subparagraph (b)
of paragraph 2 of Article 172;

(v) voluntary contributions made by States Parties for the purpose of
financing activities of the Enterprise;

(¢) amounts borrowed by the Enterprise in accordance with the provisions
of paragraph 10 (bis) below;

(d) amounts received through the participation in contractual relationships
vith other entities for the conduct of activities in the Area, including

joint arrangements;
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(e) reserves of the Enterprise in accordance with paragraph 9; and
(f) other funds made available to the Enterprise to enable it to carry
out its functions and to commence operations as soon as possible.

Paragraph 10 (bis)

(a) The Enterprise shall have the pover to borrow funds and to furnish such
collateral or other security as it may determine. Before making a public
sale of its obligations in the markets or currency of a State Party, the
Enterprise shall first obtain the approval of that State Party. The total
amount and sources of borrowings shall be approved by the Council on the
recommendation of the Governing Board.

(b) States Parties shall make every reasonable effort to support applications
by the Enterprise for loans in capital markets and from international
financial institutions.

(c) The Enterprise shall be assured of the funds necessary to explore and
exploit its first mine site on its owm and to meet its initial administrative
expenses, to the extent that such funds are not covered by the other funds
referred to in paragraph 10 above. Debts incurred by the Enterprise to
this end shall be guaranteed by all States Parties in accordance with
the scale referred to in subparagraph (vi) of paragraph (2) of Article 158.
To the extent necessary for securirz such loans, States Parties undertake
to advance as refundable paid-in capital, up to one-third of the liability
which they will have incurred under this subparagraph. In lieu of deb*
guarantee, a State Party may make a voluntary contribution to the Enterprise,
of an amount equivalent to that portion of the debts which it would
otherwise be liable to guarantee.

Paragraph 10 !ter}

s Tunfo, assets mnd srponsis of the Intirprize shall he kent separate and apart
from those of the Authority. The provisions of paragraphs 10, 10 (bis) and of
this paragraph shall not prevent the Enterprise from making arrangements with
the Authority regarding facilities, personnel and services and arrangements for
reimbursement of administrative expenses paid in the first instance by either

organization on behalf of the other.
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PIUAITCIAL TBRIIS OF COIMTRACTS

{:3 The Chairman's Sugccested Compromise Proposals

A

Paragraph 7, Annex I1

In adopting rulec, regulations and procedurcs concerning the financial
terms of a contract between the Authority and the entities referrcd to in
sub-paragraph (ii) of paragraph 2 of Article 151, and in negotiating those
terms within the framework of the provisions of Fart XI of the present
Convention, and of those rules, regulations and procedures, the Authority shall
be guided by the fellowing ovjectives:

(a) to ensure opntimum revenues for the Authority from the proceeds of
commercial cxploitation;

(b) to attract investments and technology {o the exploration and
exploitation of the Area

(c) to ensure equality of financial treatment and comparable financial
obligations on the nart o all States and other entities which obtain
contracts;

(d) to provide incentives cn 2 uniform and non-discriminatory basis for
contractors to undertake joint arrangements with the Lnterprise and
develoning countrics or their nationals, and to stimulate the transfer
of technology thereto; and

(e) +to enablc the Interprise to engage in sca-bed mining effectively from

the time of entry into force ol tiiig Convention.

Paragraph 7 (bis)

A fee shall be levied for the administrative cost of processing an
application for a contract and shall be fixed at an amount of I} ......
per application. The amcwnt of the fee ghall be revicwed at five-yearly intervals
by the Council in order to cngure that it covers the administrative cost of
processing such an application.

Paragraph 7 (ter)

A Contractor shall pay an annual Tixed fee of & ...... from the date of
entry into force of the contract. In lieu of an @nnual paynent, a Contractor
may elect to pay a lwmp sum cf & ..., .

Parazraph 7 (quater)

In addition %o his obligation wnder paragzraph 7 (ter) a Contractor may
choose to make his financial contributions to thce Authority, (a) by nayinzg a
]

production charge, or (») by payins a production charze and a share of net
proceeds,
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Paragraph 7 (quinguies)

(a) If a Contractor chooses to make his financial contributions to the
Authority by paying a production charge, it shall be fixed at .... per cent of
the market value of the processed metals or .... per cent of the amount
of the processed metals produced from the nodules extracted from the contract
area,

(b) The said market value shall be the product of the quantity of the
processed metals and the average price for those metals during the relevant
accounting period. If an international commodity exchange provides a
representative pricing mechaniem, the average price on such exchange shall be
used, In all other cases, the Authority shall, after consulting the
Contractor, determine the average price.

(¢) 1In all cases the price used for the sale of such metals shall be the
price for the metals in the most basic form in which the metals are customarily
traded on an international market.

Paragraph 7 (sexies)

(a) If a Contractor chooses to make his financial contributions to the
Authority by paying a combination of a production charge and a share of net
proceeds, the production charge shall be fixed at .... per cent of the market
value of the processed metals produced from the nodules extracted from the
contract area. The Authority's share of net proceeds shall be taken out of an
amount equal to ... per cent of the Contractor's net proceeds to represent the
net proceeds attributable to mining of the regsources of the contract area.

This amount shall be referred to hereinafter as the attributable net proceeds.
The Authority's share of the attributable net proceceds shall be determined in
accordance with sub-paragraphs (b) and (c) below.

(b) In each year, the share of the attributable net proceeds to be
received by the Authority shall be dete.mined according tc the rate of return on
the Contractor's devclopment costs. The rate of return on the Contractor's
development costs shall be calculated by dividing by five the sum of the
Contractor's portions of net proceeds, including his share of the attributable
net proceeds in the five most recent accounting periods and expressing this
average as a percentage of the total development cost at the end of that yeax.
During the initial five years of commercial production, this average shall Dbe
based on the number of years for which the data are available.

(c) The Authority's share of the attributable net proceeds shall be
determined in accordance with the following schedule:
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(4) the term "net procecds" mcans gross proceeds less operating costs and
less the recovery of development costs as. set out in sub-paragraph (g) below.

(e) The term "gross proceeds" means the gross revenues from the sale of
the processed metals, recoverics under insurance policies and any other money
received which is reasonably attributable to the operations under the contract.

(f) ‘e term "development costs" means:

(i) all expenditures incurred prior to the commencement of commercial
production which are dircctly related to the development of the
productive capacity of ithe contract area and the operation
related thereto, in conformity with generally recogmized
accounting principles, including, inter alia: costs of machinery,
equipment, ships, buildings, land; roads, prospecting and
cxploration of the coniract area, construction, interest,
required leases, licences, fees; and

(ii) similar expenditures, incurred subsequent to the commencement
of commercial production, for the rcplacement of equipment and
machinery,

Proceeds from the disposal of capital assets shall be deducted from
development costs during the accounting period in which they are received.

(g) ‘The development costs referred to in sub-paragraph (£)(i) above shall
be recovered in 10 equal annual instalments from the date of commencement of
commercial production. Yhe development costs referred to in sub-paragraph
(f)(ii) avove shall be recovered in 10 or fewer equal annuzal instalments so as
to ensure their complete recovery by. the end of the contract.

(h) The term "operating costs" means all expenditures incurred in the
operation of the productive capacity of the contract arcz and the operation
related thercto, in conformity with generally recognized accounting principles,
including, inter alia, the fixed annual fee, the production charge, expenditures
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for wages, salaries, employee benefits, supplies, materials, services,
transportation, marketing costs, interest, utilities, preservation of the marine
environment, overhead and administrative costs specifically related to the
operations of the contract area and any net operating losses carried forward
from prior accounting periods.

(1) The costs referred to in sub-paragraphs (f) and (h) above in respect
of interest paid by the Contractor may only be allowed if, in all the circumstanceg,
the Authority approves, pursuant to para. 4(a) of Annex II, the debt-equity ratio
and the rates of interest as reasonable, having regard to existing commercial
rates.

(3) (i) A1l costs and revenues referred to in this paragraph ‘shall be
the result of free market or arm's length transactions;

(ii) 1If the costs and revenues arc not the result of free market or
am's length transactions, they shall be computed by the
Authority as though they tool place at arm's length or were the
result of frec market transactions;

(iii) In determining the value of any arm's length transactions or free
market transactions, the Authority shall use the value of a
similar transaction taking place in other markets where free
market forces or arm's length transactions have prevailed;

(iv) In order to ensure that all costs and revenues are the rosult of
free market transactions or talke place at arm's length and to
ensure enforcement of and comnliance with the provisions of this
sub-paragraph, the Authority shall adopt rules and regulations
specifying uniform and generally acceptable accounting rules and
procedures to be followed by the Contractor and the means of
selection by the Contractor of certified independent accountants
acceptable to the Authority for the purpose of auditing in
compliance with said rules and regulations; and

(v) The Contractor shall make available to the accountants, in
accordance with the financial rules and regulations of the
Authority, such financial data as are required to detcimine
compliance with this paragraph.

(k) The costs referred to above shall not be interpreted as including
payments in respect of corporate income taxcs or similar charges levied by
States in respect of the operations of the Contractor.

Paragraph 7 (septies)

The Authority may, taking into account any recommendations of the Lconomic
Planning Commission and the Technical Commission, adopt rules and regulations
that provide for incentives, on a uniform and non-discriminatory basis, to
contractors to further the objectives set out in paragraph 7 above.
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Paragraph octicy)

In the event of a dispute between the Luthority and . a-Conmtrzotor:over the
financial terms of a contract, ~ither varty may request resolution of the dispute
through compulsory and binding commercial arbitration.

Paragraph 7 (novies)

The payments to the Auvthority under paragraphs 7 (quinquies) and (sexies)
above may be made either in a freely converiibdle currency or in a currency agreed
upon between the Authority and the Contractor, or in the equivalents of
processed metals at current market value, The market value shall be
ascertained in accordance with cub-parasrapk (o) of paragraph 7 (quinquies) above.
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(ii) The Choirmen's Explonctory Memorcndum on document NCZ/7

1. Do the Fincneizl Terms of Contrrcts Apvly to the Enterprise?

Severcl industriclized countries hove: roised the point thot plons of work
of the Entcrprive should contoin the srme fincneinl termg os controcts of
exploration cnd exploitntion, They have thereforce suggcsted that wherever the
term "controets" is uged, it should Le replaced by the term "plong of work'.. .
I have not done co beccusce the question f£n1ls outside the terms of reference of
Nbgotihting Group No. 2. The questions whether the seme finonecin! terms chould
apply to the Enterprisce ond if not, whot other finoncisl terms should cpply,
ghould however be discussed by the First Committcec.

2. The Objectivesg in Porcgroph 7

Prregroph 7(2) of Annex II of the ICNT wcts out five objeetives which should
guide thce Authority in ~dopting rulcs, regulcotions cnd procedurcs concerning the
fincneicl terms of controcts cnd in negotinting those terms. I howve reproduced
the five objecctives in my redraft of parcgroph 7. The firgt three of the five
onjectives seem o he neeeptable to ~ll delegotions. Some industriclized
countries hove, however, objectcd to the fourth cnd the fifth objectives cnd
hove nsked for their deletion. I hove retoined the fourth ~nd the fifth
ohjectives beeruse I conuider-them poxrt of the pncliage offered by the developed
countrics to the deweloping countrico for the ccecptonce of the parcllel gystem
of cxplorntion ~nd cxploit~tion.

3. Is it Possible to Negotinte the Finrneicl Torms Now?

In the negoticting group two different views were coxpressed on the question
whether it is pogsible for us to negoticte the finrneisl terms of controcts now.
The first view was that it is not pogsible to hold - mecningful ncgotintion now
on the fincneicl texms of controacts., It wos pointed out that we cre trying to
write the detriled fincneinl terms of contracts of ~n industry which docu not
now cxist. v vno pointed out thot the vorious cusumptions obout the development
costs of ~ mining projcct, chout ~nnucl operzting costs, chout gross proceeds,
cbout net proceeds, mry turn out to be frloe in proctice. The tremendous cost
overrung of thc Alcgke pipeline projeet ond the North Sco oil cxploration were
rcferred to in this conncxion. Those who held the first point of view thercforc
crgued thoo poxrogroph 7 of Annex IT should only contrin o fromcwork of principles
and objective criteris which will govern subgscquent negotioctions on fincneicl
terms between the futhority -~nd cppliconts for contract.
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The second point of view was that although the task is difficult, it is not
impossible to negotiate the financial terms of contracts now. The negotiating
group agreed to try thé second approach and for this purpose, established an
open-ended group of financial experts.

4., The Deta Problenm

In the group of financial experts we werc immediately confronted with the
need to agree on a set of assumptions. Without an agreed framework of
agssumptions it would not have been possible for us to carry on with our
discussions. We agreed that the best study to date was that undertaken by the
Massachusetts Institute of Technology, entitled, "A Cost Model of Deep Ocean
Mining and Associated Regulatory Issues", horeinafter referred to as the MIT

Study.

The MIT Study estimates the total develonment costs of a mining project
at $559 million, thc annual operating costs at $100 million and the annual
gross proceceds at $258 million,

Although all dclegates agreed that the MIT Study appears to be a very good
study, some delegates questioned some of its assumptions. For example, the
estimated annual gross procceds of {258 million is ‘based upon the assumptian.
that nodules will have an average metal contdnt of 2.8 per cent. Several
delegations pointed out that more recznt studies suggest that the average metal
content of nodules. is about 2.4 per cent not 2.8 per cent. On the other hand,
if metal prices go up from their present depressed levels, this will boost the
estimated gross proceeds. The point I wish to make here is that we have had to
make many assumptions about costs and revenues and that reality may look very
different from our assumptions.

5. The Application Fee

It is agreed by all that an applicant for a contract should pay an
application fee. It is also agreed that. the fee should cover the cost of
processing such an application and that the amount be reviewed every five.years.
We are, however, unable to sgrce on what the amount should be in the first
instance. Some say it should be $100,000, Others say it should be $500,000.
My suggestion of $250,000 does not seem to have been well received by the two
sides. Consequently, I have left the amount blank in paragraph 7(bis).

6. The Annual Fixed Charge to Mine or Bonus Pgyment

Paragraph 7(d)(i) of Annex II of the ICNT proposes an annuzl fixed
charge to mine. Some delegations have argued that the anmual fixed charge to
mine is to deter a Contrzctor from sitting on his mine site without commeneing
operations after three years. Members of the Group of 77 said that the purpose
of the annual fixed charge is not mercly deterrent. It ig also a soure: of
revenue for the Authority payable at the front-end of the operation. It is
a payment the “cntrzctor must make for his right to mine., Instead of an
annual payment, the delegation of India proposed a lump sum of $60 million.
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The industrialized countries are opposed to the proposal of India. They
also oppose the fixed annual charge to mine for two reasons. First, they
argue that it ic not necessary to have ¢ deterrent against delay because the
Contractor has very strong inccntives to commence his production as soon as
possible, Secondly, they oppose it because it increases the front-end burden
on the Contractor. The Soviet Union argued that since a State Party is a
part of mankind, it therefore has an inherent right to mine the resources of
the Area, and should not be asked to pay for that right.

My proposal is contained in paragraph 7(ter). I propose that a Contractor
should pay an "ennual fixed fce" of an amount to be negotiated. The fee is
payable from the commencement of the contract. This will ensure that the
Authority will receive some revenues cven before the commencement of commercial
production. In order to avoid conceptual problems, I have changed the name
from "annual fixed charge to mine" to "anmual fixed fee"., In lieu of an
annual payment, a Contractorzay choose to pay the Authority, at the signing of
the contract, a lump sum the amount of which is to be negotiated, The annual
fixed fee is deductible as o development cost, if incurred before the
cormencement of production, and from the operating cost, if incurred after the
commniencement of production.

7. One System or Two Systems of Financial Payments?

In addition to the fixed annual fee, the Contractor must make financial
payments to the Authority. Should there be o single system of financial
paynents only? I have come to the conclusion that we need more than one system
of financial payments. The Soviet Union, os well as some other developed and
developing countries, prefer the system of production charge. The United States,
the EEC and Japan cannot accept & single system of production charge, They
would prefer the Contractor to make his financial payments to the Authority by
way of a mixture of production charge and share of net proceeds.

In paragraph 7 (quater)T have therefore proposed two systems of payments.
The. first is by way of the production charge clone. The second is by a
combination of the production charge and share of net proceeds, I have given
the choice to the Contractor. One delegation has suggested that the choice
should lie with the Authority. I feel that the choice should be with the
Contractor because he should choose the system of payment which is most
compatible with the social and economic systcm to which he belongs. As long
as the two systems of payments are of cqual advantage to the Authority, it
does not really matter which one the Contractor chooses.
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8. The Production Charge System of Payment

Paragraph 7 (quinquies) provides for the first system of payment. The
Contractor shall pay to the Authority a sum equal to the market value of a
certain percentage of the processed metals produced from the nodules extracted
from the contract area. The Contractor may alternatively pay the Authority in
kind i.e. by giving the Authority a certain percentage of the amount of the
processed metals produced from the nodules extracted from the contract area. Why
have I given this alternative to the Contractor? I have done so in order to
accommodate those. States whose currencies are not freely convertible,

The production charge system of payment has several merits., First, it is
a constant payment of a fixed percentage of the gross proceeds from the time of
commencement of production and would be especially helpful to the Authority in the
earlier years. Second, it assures the Authority of revenues irrespective of the
profitability of the Contractor's project. Third, it frees the Authority of the
necessity to verify the accounts of the Contractor. Fourth, it does away with the
troublesome question what percentage of the Contractor's gross proceeds or net
proceeds is attributable to the mining of the resources of the contract area.

Does this system have any shortcomings? It has at least two disadvantages.,
First, the heavy obligations may be difficult if not impossible for some
Contractors to bear at the outset of their commercial production. Second, under
this system, the revenues to the Authority de not vary with the profitability of

the Contractor's operaticn.,

9. The Proposals of the USSR and Norway

The USSR made a specific proposal under the production charge system of
payment., It offered to pay 7.5 per cent of the market value of the processed
metals, Assuming that gross proceeds arc $260 million per annum, the Soviet
offer would give the iuthority an income of $19.5 million per annum or a total
of $390 million over a period of 20 years.

The HNorwegian delegation proposed that under this system, a Contractor
should pay 8 per cent of the market value of processed metals during the
first five years and 16 per cent during the next fifteen years. TUnder the
Norwegian proposal the Authority would receive $104 million during the first five
years and $624 million during the next fifteen years, making a total of
$728 million over a period of 20 years.

10. The Second System of Payment

The Second system of payment is a combination of a production charge and
.2 share of net proceeds. This system of payment is set out in paragraph 7 (sexies)
and was embodied in the ICHNT. It is a system that reflects a compromise between
those delegates who wanted a system of production charge as the sole major system
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of payments to the Authority and those who wanted a share of net proceeds as
the sole major system of payments to the Authority.

What are the advantages of this combined system over the first system?
There are several advantages. PFirst, it places less burden on the front-end
than the first system does. Second, if the Contractor prospers, the Authority
shares his prosperity. The Authority's revenues rise with the rising level of
the Contractor's profitability.

Does this system have any disadvantages compared with the first system?
It does. First, it is much more complicated than the other system and is more
difficult to administer. Second, the back-end payment to the Authority is
not assured. If the Contractor does poorly, the Authority does poorly too.

Under sub-paragraph (a) of paragraph 7 (sexies), the Contractor shall pay
a percentage of the market value of the processed metals. The percentage is
blank in the text. In addition, the Contractor must pay a certain portion of
his net proceeds to the Authority. How is this to be determined?

To do so, we begin with the Contractor's gross proceeds. His gross proceeds
will come mainly from the sale of the processed metals. According to the M.I.T.
Study, his gross proceeds per annum will be around $260 million. We then deduct
from the Contractor's gross proceeds his operating costs. According to the M.I.T.
Study, his operating costs per annum will be around 5100 million. This gives
us a remainder of $160 million. Next, we deduct one-tenth of his development costs.

The reasons why I have chosen a 10-year per’od for the recovery of his
development costs is that it is a compromise between several proposals that
were made. These varied from a recovery period over the whole period of the
contract to one as short as five years. This latter suggestion would, of course,
leave little, if any, profits for sharing with the Authority during that first
five years, but it would certainly give the Contractor an enhanced profitability.
I feel that this compromise proposal for a recovery over 10 years is reasonable
in the light of the life of the equipment and the treatment of maintenance costs
as a development cost and this is in line with commercial practice.

According to the M.I.T. Study, the Contractor's development costs are about
$560 million. One-tenth of this is %56 million. If we subtract $56 million from
$160 million, we are left with %104 million. This amount is called the
Contractor's net proceeds.

At this point, we confront a difficult issue. According to some delegations,
the Authority is entitled to a share of the Contractor's total net proceeds.
Other delegations, however, hold a different view. They said that the Contractor's
net proceeds are derived from mining the nodules, from transporting them, from
processing and marketing them. They stated that transportation, processing and
marketing are activities subject to national jurisdi~stion and to national taxsztion.
They argued that the Authority has no right to tax the profits derived from
processing and marketing. Therefore, it is argued that it is necessary to
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apportion a part of the Contractor'!'s total net proceeds which is attributable to
mining of the resources of the contract area, I have called this portion of the
Contractor's net proceeds the "attributable net proceeds".

What percentage of the net proceeds should constitute the attributable
net proceeds? Opinions differed greatly, ranging from 20 per cent to 100 per cent.
Is there any rational or objective way in which this question can be resolved?
Some delegations argued that the percentage should be determined by the ratio
between the capital invested in the mining stage and the capital invested in the
other stages. Other delegations objected to this approach on the ground that it
assigns no value or an inadequate value to the nodules. In the absence of any
agreed criterion for dividing net proceeds between the mining sector and the other
sectors it becomes a question to be settled by negotiation. In sub-paragraph (a)
of paragraph 7 (sexies) I have left the percentage blank.

The Authority's share of the attributable net proceeds shall be determined
in accordance with sub-paragraphs (b) and (c) of paragraph 7 (sexies). The
scheme is similar to what in national law is called progressive taxation. The
Authority's share of the attributable net proceeds depends upon the Contractor's
rate of return on his investment. The higher the Contractor's rate of return on
investment, the higher the Authority's percentage of the share of the
attributable net proceeds. In sub-paragraph (c) I have set out eight steps of
profitability and I have left-blank the Authority's percentage in respect of each

step.

11. The Different Proposals Monetised

Proposals were received, under the second system of payment, from India,
the United States of America, EEC, Norway and Japan. India proposed a production
charge of 10 per cent of gross proceeds together with 50 per cent of net proceeds.
After the Contractor has recovered 200 per cent of his development costs, the
Authority's share of net proceeds is increased to 60 per cent. Over & period
of 20 years the Authority will receive a total of $1,600 million from the
Contractor.

The delegation of Norway proposed that the Contractor shall pay a production
charge of 3 per cent during the first 10 years and 5 per cent during the next
10 years, together with 50 per cent of the attributable net proceeds during the
first 10 years and 80 per cent during the following 10 years. Attributable
net proceeds shall be 50 per cent of total net proceeds. Over a period of
20 years the Authority will receive a total of $1,050 million from the Contractor.
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The delegation of the United States proposed that the Contractor shall pay
a production charge of 2 per cent and 30 per cent of attributable net proceeds
if the rate of return is between O and T per cent, and 60 per cent of attributable
net proceeds if the rate of return is between 7 and 20 per cent and 75 per cent of
the attributable net proceeds if the rate of return is over 20 per cent. Under
~the United States proposal, the attributable net proceeds are 20 per cent of
total net proceeds. Over a period of 20 years, the Authority, under normal
profit conditions, will receive £335 million from the Contractor. Under high
profit conditions, the Authority will receive $372 million.

The Japanese delegation proposed a production charge of 0.75 per cent
together with 25 per cent of attributable net proceeds during the first 10 years
and 50 per cent of attributable net proceeds during the following 10 years.
Attributable net proceeds is defined as 20 per cent of total net proceeds. Under
the Japanese proposal the Authority will receive a total income of {240 million
over 20 years under normal conditions of profitability.

The EEC proposed a production charge of 0.75 per cent together with a share
of attributable net proceeds which varies depending upon the Contractor's rate
of return. The EEC has proposed seven levels of profitability ranging from
10 to 30 per cent. Corresponding to these levels of profitability, the Authority's
share will range from 10 to 58 per cent. Under the EEC!s proposal, attributable
net proceeds are 20 per cent of total net proceeds. Under normal conditions of
profitability the Authority will receive $151 million. Under conditions of high
profitability the Authority's income will increase to $315 million., Under
conditions of low profitability, the Authority's income will be §75 million.
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{i: ) EXPLLN/TORY NOTES CN THE TECHNIC.L TERMINOLOGY

1. Application Fee:

2. Bonus Payment:

3. innual Fixed Charge:

4. Production Charge:

5. Proceeds of Cperation:

L fee that is charged by the /uthority at the
time an application is lodged. It is usually
for the purpose of helping to pay some of the
administrative costs and to discourage
frivolous applications.

L. payment that is charged by the .uthority on
the signing of & contract for the award of the
contract. It is usually a once-and-for-all
payment. This may be one of the sources of
revenue for the Authority before the
commencement of production.

‘n annual fixed amount that is charged
following the signing of a contract. One of
the purposes of this charge is to ‘deter the
Contractor from "sitting" on the mine site
without exploiting it. This may be one of

the sources of revenue for the Luthority befexe
the commencement of production. It is usually
withdrawn or deducted from the production
charge when the Contractor starts his
operation.

<. charge, often referred to as a Royalty,
which is levied on the gross proceeds of
production ¥/ in each accounting period,
irrespective of the profitability of the
production. The amount of the charge can be
determined without the verification of
detailed profit-and-less accounts of the
Contractor. This fixed charge can be levied
only after the commencement of production.

The sum total of the gross proceeds of
production */ and the receipts from sales of
assets.

#/ I.e. the total receipts from the sale of the nroductsbefore any deducticn

for costs of production.
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8.

9.

Maxket Value of the
Processed Metals:

Costs of the Contractor:

Interest Expenses:

Debt-Equity Ratio:

- 71-

The value determined by the price that would
be received if the finished metals - nickel,
copper and cobalt .(monganese if produced) were
s0lé in a market in which international and
open bidding takes place. .t present, copper
is the only one of these metals so traded.

The total costs incurred by the Contractor in
developing and operating the project which he
will expect to recuperate by the end of the
life of the prcject. These are easier to
envisage vhen divided into two sub-divisions
of Development Costs and Cperating Costs.

Development Costs: These are often referred to
as the capital costs or the investment costs
and are the original costs of getting a project
into operation, i.e. exploration, research

and construction etc., as detailed in
sub-paragraph (d) (iii) Bl of paragraph 7 of
the ICNT. Most of these costs are incurred
prior to the commencement of production.

ifter commencement of production, new capital
may be invested to expand or improve the
machinery and equipment and such costs are

also included in development costs.

Operating Costs: These are the costs which

are continually occurring during the production
life of a project and are detailed in
sub-paragraph (d) (iii) B2 of paragraph 7 of
the ICNT.

fdjusted Development Costs: The term is used
in the ICNT to mean the remainder of the
development cost that has not been recovered
at the particular accounting period in question.
The adjusted development costs at any
particular accounting period can be arrived at
by deducting from the development costs the
sum of all the amounts r=coviii¢ hw the
Contractor up to the year in question in
accordance with the schedule of T'>COVeIy

of the development costs.

This is the interest that will be charged on
loans incurred in developing and operating the
project.

The ratio of the Contractor's borrowed portion
of the capital (debt) to his own capital
(equity).
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10.

11.

12,

130

14.

Investment Recovery:

Net Proceeds:

Cash Flowv:

Rate of Return on Investment:

Imputed Value of Assessed
Metal Content of Nodules:

- 72 =

The process meationed under "Adjusted
Development Cests' whereby the Contractor
reccvers nis iavestment, i.e. development
cosha in accordance with a recovery schedule,

Tr.e et mroceels are the proceeds of operation
lesez the operating costs and the recovery of
davelovment costs as defined in paragraphs 7 and

10, respectively.

2 proceeds cf operaticon less the Contractor's
vrorent operating costs and any other payments
erpressed in cash amount. The cash flow is not
a trus profit becauss it includes the money
wiich has been zllcowed as recovery of
development costs.

The rate of return on investment is the
Contractor's share of net proceeds divided by
the development costs at the commencement of
production., The rate of return on adjusted
development cost is the Contractor's share of
net proceeds divided by the adjusted
develcpment cost, which is the remainder of
the development ccst that has not been
recovered at the particular accounting period
in question. The ICNT rate of return is the
average of the Contractor's shares of net
proceeds in previous years divided by the

ad justed development cost.

A1l these rates are different from the
internal rate of retuxr: or discounted cash flow
rate of return. Cormon practice regards a
future cash payment as less valuable than a
current {present) payment; future payments,
therefore, are discounted to a smaller present
value according to an interest rate. The
internal rate of return is the interest rate
wiiich nakes the present vaiue of the outgoing
cash payments equal to the present value of
the incoming cash payments. It should be
noted that the outgoing cash payments include
the development costs so the internal rate of
return is such as to allow for recovery of the
development costs.

In the light of the fact that there is no
international market for nodules, the value of
nodules must be arrived at firstly, by
assessing the metal content of nodules, then
imputing the value of assessed metal content
from the market price of processed metals.
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15.

16.

17.

Deemed Profit:

Production Sharing:

Lrms-length Transactions:

93 -

Deemed percentage of imputed value of assessed
metal content of nodules. (In the

ICNT the uthority may receive a share of the
deemed profits, rather than share of net
proceeds calculated in accordance with
sub-paragraph (d) (iii) of paragraph 7 of
‘nnex II.)

This is not conceptually different from profit
sharing or revenue sharing. It is merely
expressing the essential money elements
(revenue, cost and profit) in terms of metal
and the result is that the Contractor receives
metals in lieu of his costs and his profits,
and the Luthority receives metals in lieu of
the charges. This is share of net proceecds in
kind, i.e. the produced metals.

This is an attempt to place a market value on

a transfer vhich may take place in a non-market
situation. Such a transfer could occur between
two branches of a company or between affiliated
companies.
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Report to the First Comrittee on the work of
Negotiatiig Group 3

General

It may bz recalled that Negotiating Group 3 was set up to negotiate
problems relating to the "Organs of the Authority, their oomposition, powers
and functions".

The Negotiating Group identified three fundamental questions as
constituting the bvasis of the outstanding problems on this core issue
before the Conference:

(1) The composition of the Council, contained in paragraph 1 of

hrticle 159 of the ICNT;

(2) The voting system proposed by the ICNT under paragraph 7 of the

same czrticle; and

(3) The inter-relationship between the respective powers and functions

of the Assembly and the.Council.

I intend to make some commentary with a view to giving a clear picture
of our c.deavours. The Armex to this report
159 over which it is possible for me to recommend specific language reflecting
improvements that appear to enjoy wide and substantial support in the
Negotiating Croup. For the convenience of delegations, it was released as
a document of ihe wegoiiatiig Grouyg. It is my couviciion that it would
serve no useful purpose at this :fage to introduce new formulations on
delicate issues over which there is clearly no fundamental agreement. The
issucs here are clear-cut and present difficulties which cannot be resolved
by mere changes in language or figures. They call for political decisions
and we cannot be zbove owning thai the interested parties have not
demonstrated thelr joint resolve or political will to agree.

I wish to seize this opportunity to express to all participants in the
endeavours of the Negotiating Group my gratitude for the co-operation and
dedication they showed throughout. I felt a particular sense of pride for
the co-operation of the Members of the Bureau of the First Committee who
assisted me in the specific tasks in Negotiating <Group 3. This includes,
of course, members. of the Secretariat... I wish to recognise specially the
valuable help rendered me by Vice-Chairman Porfessor Hairy Wﬁéhéche of the

German Democratic Republic.
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Issues
The commentary will deal with the questions in the order in which they were
taken.
1. Composition of the Council

The compdsition d the. Ccuncil presented rather sensitive interest problems
of a political -nature. It would appear that the arguments advanced dictated the
following conclusions:
(a) A1l States participating in this Conference have an interest and thus qualify
for some categorisation in the executive organ which is the Council. There
appeared to be some broad agreement for the proposition that the principle of
equitable geographical distribution of seats must be pragmatically maintained.
There appears also to be a recngnition that the realities of circumstance and time
demanded an acceptance of-.categories of special interests vhich arose mainly from
consideraticns of an economic and financial character touching upon the immediate
well-being of certain States. In spite of strangly held views on this matter,
the fact appears to have been recognized in 'a spirit of compromise and understanding
(b) It:would appear further that the over-all balance between the special
interests under paragraphs (a) - (d) and the comparatively general interests under
sub-paragraph (e) must be maintained as in the ICNT, i.e. 50% in each case.
However, some expressed flexibility on the latter being greater in size than the
former, provided that this was not over-stretched;
(c) There should be no radical departure from.the categorisation of special
interests adopted by the ICNT. In fact, it would appear ithat the only departure
vhich did not present major difficulties.related to the mequest by the Group of
77, that the word "major" be dropped from paragraph (¢). In other words, the
reference to "major exporters" was hardly appropriate in its descriptive approach
to the participation of the developing ‘Tand-based producing countries under that
category. A solution emerged from a suggestion for dropping opposition to the
werd "major" and.adéing to -the -end-ofparagraph (c) the words "whose exports of
such minerals have a substantial bearing upon their economies". This solution to
the problem was agreed upon and has been iincorporated in the annex. (Art.159,
para.1(c)) ;
(d) It would appear that a general feeling existed that the size of the Council,
as presently prescribed by the ICNT, i.e. 36, ought to be maintained. However,
an important issue arose relating: to the numbers to be adopted for each category of
special interests. We were faced with the insistence on the part of highly indus-
trialized countries of the Western Buropean and Others Group that the first
category (a) should
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be increased to six. On the other hand, an appeal was launched by some of

the lesser industrialized or developed countries, for provisions ensuring

that they were not excluded altogether from representation cf the Council.
They pointed out that seats would be taken up by the highly industrialigzed
countrigs in the same geographical region to which they belonged. The
cbncrete suggestion for curing this, in their opinion, was to provide in
paragraph 1 (e) that each geographical region should have at least IWO instead
of the ONE seat stipulated in the ICNT.

My early consultations revealed that neither of these two suggestions,
as they stood (i.e. six in (a) and at least IWO in (e) would be attained
because of politically unacceptable consequences in the other categories.

The resultant "numbers game" led to more complications, without resolving

the difficulties. With the negotiations, one threat became evident, i.e.

that the Council would have to be enlarged to accommodate them. The extent

of that enlargement, within desirable limits, was unclear. This appeared to

be because of the door it would open to other claims of similar injustices
elsewhere. One example was to be found in a representation by some members

of the African Group that if this matter were to be considered at all, then

due regard had to be given to the consequence that the maximum rmmber they
(Africans) could expect in the Council was very limited. There were currently
about 50 States in the African region and this number may be expected to
increase in the future. It meant that 50 of them would have to rotate over

a few seats, bearing in mind the limited number of them that would qualify
under the special interests categorisations. The response of the lesser
industrialized developed States of the Western European and Other States Group
was that their ratio ("one in fourteen") was worse than the African. The point
remained that the problem existed elsewhere in an equally serious form. Another
example given was the request by the archipelagic States as a special interest
group.

Some delegations were of the opinion that the matter would give more
troubles than it would resolve. They argued, inter alia, that those 14
countries involved either qualified under existing special interests
categorisations or would qualify in the near future. It was also argued that

they complicated the numbers-game still further.
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Others preferred to heed my appeal that its implications and possible
solutions should be examined objectively. One could not brush aside the
request of a number of developed countries who feared permanent exclusion
from membership of the Council ovef excessive intervals of time.

Considerable time was consequently spent endeavouring to find some
general formula by which this problem which originated in the Western
Buropean and Other States Group, both internal and external, may be resolved
without destroying the overall balance and the principle of equitable
geographical distribution.

It became clear that merely introducing a minimum of two instead of
one in the provisions of paragraph 1 (e) would complicate, not resolve, the
problem. It was also clear that only an ihicrease, substantial as the
calculations showed, would resolve the problem:. The formula proposed by the
principal aggrieved would result in a Council of 46.

I am unable to recommend any formulations at this stage only because
it was impossible to obtain any figures and variations acceptable to any
significant number of delegations. It would appear to me therefore that
further reflection by the First Committee may be desirable, especially if
it is agreed that:

(1) this problem is indeed important and the case f>r its resolution
valid, having regard to the arguments advanced in support of the
countries affected; and

(ii) a minimai increase in the size of the Council to accommodate them

is not harmful.

There was feeling among a significant number of delegations that
increases ranging from two to six would be the very maximum acceptable.
If‘it is possible in the interim to find a solution to this problem, then it
is my view that it ought to be included in my report to the Plenary next
week.

2. Voting system

The second subject related to the voting system proposed by the ICNT
under paragraph 7 of article 159.

It appeared to be equally important and had its close political
relationship with the first.
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Our negotiations focused on the decision-making process. With regard
to questions .of substance, the ICNT prescribes a 32/4 majority of members
present and voting and also requires that such a maj rity must include "a
majority of the members participating in that session".

There appeared to be general recognition that the process itself should
not complicate or impede decisions of the Council in the performance of its
executive functions. Reference was made, as an example, to the danger -that
could result in the application of Article 160, paragraph 2 (x), in a manner
that undermined the powers and functions of the Council.

- The crux of the problem appeared to have centered on the role of special
interest groups in the-decision-making process. It is not necessary to repeat
the well-known arguments for and against the weight to be attached to their
vote. It would appear to me that there is now general agreement that the
traditional "veto system" as known in the United Nations Security Council
cannot ever receive agreement here. Other terminologies have arisen but met
similar fate.

We took a wigse decision, in my view, not to follow terminology to oblivion.
The problem was cleary one of giving reassurances to both the so-called
"majority and minorities", perhaps not to much on the basis of principles as
on that of reality and understanding.

We thus considered the fol lowing approaches:

(a) the attempt of the ICNT, w .ich at first was “hought to give difficulties
to both sides, perhaps because of mutual concern that it might make the process
more difficult;

(v) the suggestion that a certain majority must, in addition to the
overall, be attained in each of a number of the special interest categori-
sations;

(¢c) the suggestion that maybe a compromise lay in setting such majorities
in each of the two broad interest categorisations to which I have alluded, i.e.
special interests and general interests represented by paragraph 1 (e);

(d) there is. also an idea that a fixed number of affirmative votes
should be accepted for a decision on a question of substance. In other words,
it would be necessary to consider all interests and- the question of their
protection in arriving at such a figure, e.g., 25, 26, 27 or 28. The purpose
of this appears to be to remove the psychological phobia for vetoes
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masquerading under other terminologies:

(e) that if we could work out.an agreeable ratio among the interest
groups, perhaps there would be some basis for agreement in maintaining an
overall 2/3 majority on such decisions.

The negotiations on this issue were perhaps the most intense and illum-
inating. The conclusion to be drawn was perhaps that all arguments had been
adequately advanced in favour of each approach but that nothing productive
of concrete success would be expected at the level of Negotiating Group 3.

In spite of the arguments,I firmly believe that each side to the negotiating
battle does not wish to give in or accept compromise until the rest of the
package of core issues in the First Committee mandate is considered together.
I am not swayed by the feeling that there is a deadlock; the situation appears
to be that no useful purpose would be served by isolating items of a common
package at this stage. If my assumption is correct, then efforts must be
made in the First Committee to examine the results of Negotiating Groups 1,

2 and 3 together.

Some useful indications were evident. There is a general feeling that
the overall majority required for decisions of substance in the Council
should be two-thirds, not three-fourths. There is support for a compromise
on protecting the interests of all States, special and general, while ensuring
the effective operation of the Council.

The Western industrialized countries demand "adequate protection" which
in effect involves being granted a blocking vote. They propose a concurrent
majority system in which an overall majority (which soﬁe of them will accept
as simple majority) must be coupled with qualified majorities in at least
each of categories (a) and (b). They would accept as "compromise" the aspect
of an informal proposal that would require an overall two-thirds majority
whichi. Bincludesi:a:twodthirdsumajority of the members present and voting in
the. categories under sub-paragraphs (a), (b), (c) and (d) of paragraph 1
taken as a whole, and in the category elected under. sub-paragraph (e)".

The developing countries view this system as little different from
the collective veto or weighted vote system. They raised, as an illustration,
one danger: of the system relating to the powers and “unctions of the Council.
Article 160 (2)(x).provided a procedure whereby the plan of work submitted
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by the Technical Commission to the Council would automatically be deemed to
have beeh approved if the Council failed-to-take a-decision on it .within
60 days. It was argued that the exercise of the right of the blocking vote
by six members in the Council could undermine the authority of that executive
organ of the Authority.

An examination of how to cure such defect led to no fruitful results.

Paragraph 7 of Article 159 thus remains unresolved.

3. Inter-relationship between Assembly and Council
The third question related to the inter-relationship between the respectlve

powers and functions of the Assembly and the Council.

- The general impression appeared to be that if our negotiation did under-
line anything, it was the fact that (i) there was nothing in the ICHT which
seriously hurt anyone's position; (ii) it was difficult to obtain- anything
near consensus on changes; and (iii) in any case, a satisfactory resolution
of the problems involved in the questions relating to the composition and
decision-making process in the Council would probably ease the situation under
this head.

4. Article 159, paragraph 2

A question was raised by some coastal States concerning the desirability
of keeping what they considered to be an imbalance under this paragraph. A
proposal was made to include coastal States which do not qualify under the
special interests categorisation in the consjderation for adequate representation.
The Conference has perhaps for the first time achieved a compromise
proposal jointly_gponsqred,by the_ members from the Group. of Coastal..States and
the Gfoup of Land~locked and Geographically Disadvantaged States. It is
reflected in the-.annex to this report. I wish to record my appreciation

for the co-operative effort.

Paul Bamela Engo
Chairman
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AMEX 4

Possible Improvements:/

ARTICLS 148

Participation of developigg countries in activities

in the Arca

The effective participation of developing countries in the activities in the
Arec shall be promoted as specifically provided for in this Part of the present
Convention, having due regard to their special needs and interests, and in
particular, the special needs of the land-locked and gecographically disadvantaged
States among them in overcoming obstacles arising from their disadvantoged location,
including remoteness from‘ff/ and access to and from the Arca.

ARTICLE 159

Composition, procedurc and voting

1. The Council shall consist of 56 members of the Authority elected by the
Asscmbly, - the election to take place in the following order:

(a) four members from among countries which have made the greatest
contributions to the exploration for, and the exploitation of, the resources of the
Area, as demonstrated by substantial investments or odvanced technology in
relation to resources of the Area, including at least one State from the Eastern
(Socialist) European region.

(v) four members from among “countries which are major importers of the
categories of minerals to be derived from the Area, including at least one State
from the Eastern (Socialist) Duropean region. :

(c) four members. from among countries which on the bas.s of production in
areas under their jurisdiction are major exporters of the categories of minerals
to be derived from. the Area, including at lecast two developing countries ff/ whose
exports of such minerals have a substantial bearins upon their cconomics.

(&) six members from smong developing countries, representing special
interests. The specizl interests to be representod shell include those of States
with large populations, States which are land-locked or geograophically
disadvantaged, States which are major importcrs of the categories of minerals to be
derived from the Area, and least developed countries.

#/ A formal report to the Chairman of the First Coumittee will contain en
explanatory note on this Article.

3¢/ Underlining denotes changes.
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(e) eightecn members elected according to the principle of ensuring an
equitable geographical distribution of seats in the Council as a whole, provided
that each geogrephical region shall have at least one member elected under this
subparagreph. TFor ihis purpose the geographical regions shall be Africa, Asia,
Eastern Burope ({.:cialist), Letin imeric: and Vestern Europ: and others.

2. In electing the members of the Council in accoidance with paragraph 1 above,
the Assembly shall ensure that:

(a) land-locked and geographically disadvantaged States are rcpresented to
a degree which is reasonably proportionate to their representation in the Assembly;

(b) Coastel States, especially developing countries, which do not ocualify
under sub=paragraphs (a), (b), (c) ond (&) of paragraph 1 arc recpresented to a
degree which is recsonably proportionate to their represcntation in the Assembly.

3. Elections shall take place at regular sessions of the Assembly, and each
member of the Council shall be elected for ¢ term of four years. In the first
clection of members of the Council, however, onc half of thc members of each
category shall be chosen for a period of two years.

4. liembers shall be cligible for ro-election; but due regard should be paid to
the desirability of rotating scats.

5. The Council shall function at the scat of the Authority, and shall mcet as
often as the business of the Authority may require, but not less than three times
a year.

6. Ilach menmber of the Council shall have one votc.,

7. All decisions on questions of substance shall be taken by a three-fourths
majority of the members present and voting, provided that such majority includes

o mejority of thc members participating in that session. When the issue arises as
to whether the qu-stion is onc of substar. @ or not, the que:tion shall be treated
&s one of substence unless ovherwisc deciled by the Council by the majority
required for questions of substance. Decisions on matters of procedure shall be
decided by a majority of the members present and voting.

8. 4 majority of the members of the Council shall coanstitute a cuorum.

9. The Council shzll estoblish a procedurc whereby a mcmber of the Authority not
represented on the Council mey send i representative to attend & meeting of the
Council when a request is made by such member, or 2 metter particularly affecting
it is under considcration. Such a representative shall be entitled to participate
in the deliberations but not to vote.
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REPORT TO THE PLENARY BY AMBASSADOR AGUILAR (VENEZULLA),
CHAIRMAN OF THE SECOND COMMITTED

1. As I stated at the 94th plenary meeting of the Confercnce, held on Vednseday,
5 May 1973, the Second Committce carried out its work at this session on the basis
of the rules contained in document A/CONF.62/62 on organization of work, which was
approved by the Plenary. In accordance with the rules cstablished by this
document, & number of negotiating groups were established by the Plenary to deal
with matters wholly or partly within the compctence of the Second Committee; I
refer to Negotiating Groups 4, 6 and 7, whlch declt wholly or in part with

Second Committee matters.

2. The Plenary zlso established Negotiating Group 5 vhich, zlthough dealing with
problems comnected with the settlement of disputes ~ a Plenary matter - has also
been concerned with a question closely connected with matters within the Second
Committee's competcnce. For this reason I sought at all times to maintain close
co-ordination with the Chairmen of Negotiating Groups 4, 5 and 7 in order to avoid
simultaneous meetings on subjects of particuler interest to certain delegations.

I wish here, to express my gratitudc to Ambassadors Nandan and Stavroupoulos and
Judge Manner, thc Chairmen of HNegotiating Groups 4, 5 and 7, respectively, for

the spirit of co—operation they always showed, which enabled us to orgzanize our
work schedule in such a manner that simultaneous meetings were not held on subjects
in whose discussion certain delegations considered it important to participate.

3 In referring to the work of the Hegotiating Groups which decalt wholly or
partly with matters within the.mandate of the Second Committee, I must first
mention that, at its meeting yesterday afternoon, the Second Committee received
the reports submitted by the Chairmen of Negotiating Groups 4 and 7, presided over
by Ambassador Nandan of Fiji and Judge Manner of Finland, respectively. No
detailed discussion took place on the substance of the matters dealt with in these
reports because delegations were kind enough to accept the suggestion I made to
them that they should confine themselves to general comments in order to avoid
repetition of a debate on the same question in the Commission and then in the
Plenary. Delogctlons very kindly heeded my appcal and refrained from referring
to the substance of the questions dealt with in the two reports.

4. I shall also not comment on the outcome of ncgotiations held in the two Groups,
since Judge Manncr was able to submit his report this morning in the plenary
meeting and I understand that Ambassador Nandan will also be called upon by you to
submit his report this evening. I wish only to say at this time that both of them
worked in a most praiseworthy fashion and well deserved the congratulations they
received from the members of the Committee and from all the participants in those
Negotiating Groups for the perscverance, tact, prudence and wisdom they showed in
guiding the vork on those highly difficult and controversial .questions. I wish

to express to them once again my most sincere congratulations and my gratitude

for their contribution to the work of thc Committee and therceforc also to that of
the Conference,
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5. I should now like to repori on the work of Negotiating Group 6, over which,
by decision of the Second Committee, I had the honour to preside. Negotiating
Group 6 had to consider what the Plenary of the Conference regarded as one of the
core issues: 'D-finition of the outer limits of the continental shelf and the
question of Payments and Contributions.with respect to the exploitation of the
continental shelf.beyond 200 miles". I shall not repeat all that I said
concerning the work of this Group when I presented my preliminary report, as it
is reflected in the summary record of the 94th plenary meeting of the Conferencc.

6. Beginnin- on 21 April, Negotiating Croup & held seven informel meetings which
were attended by a large number of delegations. I draw attention to the fact that
this was an omen negotiating group without any nuclear membership, unlike other
negotiating groups. The discussion in the Group was mainly concerned with
suggestions made by the delegations of Ireland and the Soviet Union end the

gsecond question the Group had to consider, namely the cuestion of payments and
contributions, was not the subject of major discussion, I do not propose to
analyse herc .in detail the two proposals concernlng article 76 which I have just
mentioned. I shall simply point out that one of the features of the so-called
Irish formula, which is one of these proposals, is that wherever the continental
margin extends beyond 200 nautical miles there shell be adopted, or should be
adopted, two criteria for establishing the outer edge of the continental margin,
both of vhich should be taken as the starting point of the foot of the continental
slope. The first criterion would be based on the thickness of sedimentary rocks
and would consist in determining the outer limits of the shelf by linking the
outermost fixed points at each of which this thickness is at least 1 per cent of
the shortest distance from such point to the foot of the slope. The second
criterion would takc points not more than 60 miles from the foot of the continental
slope.

7. The other proposal which was the main subject of discussion in Negotiating
Group 6 was, as I said earlier, a proposal by the Soviet Union which would consist
in limiting the natural prolongation of the land territory under water to 100
nautical miles from the outer limit of the 200-mile economic. zone, In other
vords, where the continental margin does not extend beyond the confines of the
200-mile zone, the edge of the shelf would lie along the outer limit of the
economic zone, If the edge of the margin extends less than 100 miles beyond the
200-mile zone, the outer limit of the shelf would be determined on the basis of
scientifically sound geological and geomorphological data. Finally, where the
margin extends beyond the 100-mile .strip adjacent to the economic zone, the edge
of the shelf would be fixed at a distance not exceeding 100 miles from the outer
limit of the cconomic zone. In other words, umder this proposal, a criterion of
distance would determine the maximum possible extent of the continental margin.

8. Despite the efforts which were made, it did not prove possible, at this
session, to reach general agrecment on this important issue. The work done was
nevertheless valuable and the discussion was focused on clarifying the definition

in article 76, wvhich is certainly one of the most important aspects of this problem.
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I should add that the text prepared by the Secretariat at the Committee!s request,
namely document A/CONF.62/L.98 and Add.l and 2, helped to facilitate the discussion
of this question.

‘9« I still believe that recognition of the rights invoked by States whose
continental shelf extends more than 200 miles, together with the system of payments
and contributions provided for in article 82 of the Composite Text, and a solution
of the aspirations of the group of land-locked and geographically disadvantaged
States, constitutes an essential clement of the general agreement on the matters
referred to the Second Committee,

10. I now wish to inform the Plenary concerning the informal meetings of the
Second Committee which were held to enable all the participating delegations to
give their comments on the articles of the Composite Text contained in Parts II to
X, and to explain their informal surgestions for overcoming the difficulties they
might present.

11. In order to facilitate the Committee'!s discussion of these matters, I decided,
with the Committee'!s agreement, to take the articles in the order in which they
appear in the Composite Text. ©Some of the suggestions made had been submitted
earlier at previous sessions. Others, however, consisted of new formulas for
several of the points discussed at earlier sessions. Despite the limit imposed
on the length of statements during this exercise, which extended over nine
meetings, it unfortunately proved impossible to discuss all the suggestions
submitted, In the case of some questions that were of interest to a number of
delegations, such as the régime of islands and enclosed and semi-enclosed seas,
to which reference.is made in paragraph 6 of document A/CONF.62/62, it was not
possible to devote the consideration they deserved to the informal suggestions
submitted by several delegations on these matters, There was time only for us to
hear the presentation of the informal suggestions on these questions.

12, I wish to point out, however, that, during the informal meetings devoted to
these points, we were able to consider virtually all the suggestions up to
article 73 inclusive and, as I have alrcady mentioned, there was at least an
oprortunity for delegations interested in the questions of the régime of islands
and enclosed and semi-enclosed secas to make informal suggestions concerning
pogsible changes in those parts of the Composite Text.

13. Yesterday afternoon at an informal meeting of the Second Committee, I
presented my report on this part of its work. I indicated in the report the
suggestions which seemed to me to have received widespread support and had not
been opposed by any of the delegations, I also indicated other proposals that
were of concern to a particular group of delegations and were supported by the
delegations with a direct interest in them. In the light of the discussion on the
report, I consider that I can recommend to the Plenary the inclusion of some of
these suggestions in the Informal Comnosite Negotiating Text for the review
negotiations, whenever it is decided to undertake the review, and more
specifically ‘the following: first, the suggestion made by the delegation of
Indonesia in relation to article 18 on the meaning of passage, which simply
consists in inserting the word "or" in the English text of paragranh 1 (b) between
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the words "roadstead" and "port facility". Secondly a suggestion by the same
delegation to delete the word "safe' in paragraph 1 of article 53 on the right
of archipelagic sca lanes passage. Lastly, a revised text for paragraphs 2

and 3 (a) of article 66 on =nzdromous sitocks, on the basis of a text agreed

upon by the delegations of Canada, Denmark, Iceland, Ireland, Japan, Norway,

the Union of Soviet Socialist Republics, the United Kingdom of Great Britain

and Northern Ireland and the United States of America. The agreed amendments

to article 66 are to redraft paragraph 2 as follows: "The State of origin of
anadromous stocks -shall ensure their conservation by the establishment of
appropriate regulatory measures for fishing in all waters landwards of the outer
limits of its cxclusive economic zone and for fishing provided for in
subparagraph (b) of naragraph 3. The State of origin may, after consultations
with other States referred to in paragraphs 3 and 4 fishing these stocks, establish
total allowable catches for stocks originating in its rivers", Paragraph 3 (2)
would read: '"TFisheries for anadromous stocks shall be conducted only in waters
lendwards of the outer limits of cxclusive economic zones, except in cases where
this provision would result in economic dislocation for a State other than the
State of origin. Vith respect to such fishing beyond the outer limits of the
exclusive economic zone, States concerned shall maintain consultations with a
view to achieving agreement on terms and conditions of such fishing giving duc
regard to the conservation requirements and needs of the State of origin in
respect of these stocks".

14. Tc complete this report, which has been longer than I would have wished, I
have to report that it was not possible, at the meetings of the Second Committee
held yesterday morming and afternoon, to discuss the substantive part of the
reports submitted by the Chairmen of Negotiating Groups 4 and 7. Nor was it
possible to discuss the report which I myself submitted as Chairman of
Negotiating Groun 6. Owing to lack of time, it was not possible to examine
thoroughly the recommendations which I made concerning the possibility of
incorporating in a Revised Text of certain suggestions which were received on
some of the questions which were termed the core issues. I believe I should
point out that A~legations agreed with rmv suggestion that they should reserve
for the nlenary meeting their statements on the substance of these matters. The
sole purpose of my suggestion was to avoid repetition of discussion of these
points in the Committee and then in the plenary Conference, and I therefore
believed it ncecessary, in keeping with the spirit of co-operation shown by all
delegations without exception, that they should confine themselves to generzl
comments as they would now have, in Plcnary, an opportunity to give their views
on the substantive questions dealt with in the reports of Negotiating Groups 4
and 7 and in the reports of Hegotiating Group 6 and of the Second Committee.

15. In conclusion, I must again express my thanks to the Chairmen of

Negotiating Grouns 4, 5 and 7, to the members of the delegations which participated
in the work of the Second Committee, to the staff of the Secretariat and,

finally, to each and every one of those who, in one wey or another, made possible
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for the work of the Second Committee to proceed in normal fashion at this session.
Although all these efforts were not crowned with the final and commlete success
for which wve had hoped, therc was clearly an animus negotiandi and genuine
negotiation did take place, - The mectings of the Negotiating Groups and of the
Committee concentrated on really important issues and were directed towards
finding suitable formulas for reaching compromise soluticns by consensus., To

sum up, therefore, I consider that the work of the Second Committee, and of the
Negotiating CGroupns vwhich, in one way or another, were connected with its efforts,
produced satisfactory results. Even in those cases where the positions remained
apart, there vas a genuine effort to explore the possibilities of bringing
together different viewpoints. I believe I can state that we worked in a serious
manner and strove to achieve the best possible results., In my view, we did, in
fact, achieve results which Justify the erduous discussions and long debates we
held during this session,



List of Documents

NG4/10
-~ 88 -

EXPLANATORY' MEMORANDUM ON THE.PROPOSALS (NG4/9/Rev.2) B¥ THE
CHAIRMAN OF NEGOTIATING GROUP 4 - AMBASSADOR SATYA NANDAN (FIJT)

You will reccll that Negotiating Gro:p 4 was esvablishcd by the plenary to
negotiate the problems arising out of Articles 69 and 70 of the ICNT dealing with
access to the living resources cf the exclusive eccnomic zones of coastal States
by the land-locked and geographically disadvantaged States.

I think all of us realize the importance of resolving this difficult problem
to which the Conference has given priority as one of the hard core issucs.

Vhen the Negotiating Group concluded its discussion of the different aspects
of this issue et our last meeting, I statcd that I would underteke consultations
with as many of you as possible and suggest to you a draft formulation which in
my assessment could be the basis of a compromise, I have since undertaken very
intensive consultationes with as broad ~ spectrum of the membership of the
Negotiating Group, particularly those parties most concerned, as was possible in
the limited time at my disposal.

4is a result of these consultations, and after considering the various factors
raised in the Negotiating Group and in the text that we had before us, I am today
able to present my suggestions for a solution to the problem. I submit these
suggestions with some diffidence but as my hunble contribution towards reaching a
compromise on this vexed issue which has thus far eluded acceptable resolution.

The compromise proposals I am suggesting consist of an amendment of
article 62, paragraph 2 of the ICNT, a redraft of article 69, on land-locked States,
and a redraft of erticle 70 dealing with States with special characteristics.

The proposals have been circulated in docurent NG4/9 dated 28 April 1978.

Let me now turn to the major areas of difficulty which had to be considered
in the formulatic~ of these proposals. F rst of all, it wi’l be recalled that the
land-locked and gcographically disadvantaged States stated that their participation
in the neighbosuring exclusive economic zones should be on a preferential or
priority basis. .ccordingly, they suggested that amendments be made to
articles 69 and 70 tc expressly include a reference to priority or preference in
order to meke those articles more meaningful. ilany coastal States felt that such
cxplicit wording was not necessary and contended that preference for these States
was implicit in the special provisions contained in articles 69 and 70.

While I can understand the views expressed by some of the coastal States on
this matter, I am convinced that there is need for some clarification of the
rclationship between the provisions of articles 69 and 70 and those of article 62,
In my assessment, the best way to achieve this is to amend article 62, paragraph 2,
by providing that thc coastal State in giving access to the surplus of the
allowable catch togother States shall have particular regard to the provisions of
articles 69 and 70:7cspecially with respect to the developing States referred to in
these articles.

¥ . The provisions referred to in this paragraph appeared in document NG4/9. These
vere later replaced by new provisions which appear in document NGY/9/Rev.2 which is
appended as Annex A to this memorandum.
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This amendment has the merit of aveciding the usc of the term "priority" or
"preference” in articles 69 and 70, while, at the same time, bringing out more
clearly the nced for special consideration to be given tco the States mentioned in
those articles. In my view this is a fair and reasonable ccapromise between the
position of the land-locked and gecgraphically disadvantaged States which scught to
include reference to priority or preference and that cf those coastal States who
wished to suppress any such reference.

It will be noted that in this proposal special cmphasis has also been given
tc accommodate the developing land-locked and geogrephically disadventaged States.
This, of course, is consistent with the almost unanimous vicw that the interests
of developing land-locked and geographically disadvantaged States must be put on 2
higher footing than those of developed land-lccked and geographically disadvantaged
States, In this regard, I might mention that in the substantive provisicns of
articles 69 and 70, the <distincticn between developed and developing land-locked
and geographically disadvanteged States has been made even clearer.

Let me now turn to a second important problem which relates to the concern of
the land-locked and geographicelly disadvantoged States of being excluded from
participation where the coastal State has the capacity to harvest the entire
allowable catch. It was the contention of the ccastal States that participation
by the land~locked and geographically disedvantaged Stetes in such 2 situation
could have a detrimental effect on their own fishing communities and would lead to
discrimination against their own nationals by giving the land--locked and
geographically disadvantaged States priority over them.

On the other hand, the land-locked and geographically disadventaged States
expressed serious apprehension that a coastal State through jeint ventures with
advanced fishing nations would harvest the entire allowable crtch. They argued
that their exclusion from participation in this situation would not be equitable
and would be contrary to the specizl consideration for land-locked and
geographically disadvantaged States which underlies the provisions of articles 69
and 70.

I do not think that the two viewpoints arc irreconcileble if each side tries
to understand the other's genuine preoccupaticns. In my view, if the ccastal State
is able to harvest the entire rllowable catch on its own, the land-locked and
geographically disadventaged States do not have a strong basis for insisting on
participation in such a situation. To allow such participaticn in these
circunstances might well bring s2bout the kind of detrimental effect which the
coastal State wishes tc avoid. At the same time if the harvesting of the entire
2llowable catch by the coastal State is the consequence »f joint ventures or cther
similar arrangements with third pertics, I think the lsnd-locked and geographically
disadvantaged States have a point when they say that their exclusicn then would
not be equitable.

The solution thot I am thereforc suggesting is the inclusion in articles 69
and 70 of a new provision to decal with this situation. This is t2 be found in
paragraph 3 of article 69 and paragraph 4 of srticle 70. Undcr this new provision,
in the kind of situation I have just menti-ned the coastal Statc shall take
appropriatec measures to enable the developing land-locked and geographically
disadvantaged States to have adequate participation in such jcint ventures or other
similar arrangements cn terms satisfactory to the parties concerned.
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There are three important points to be neted about this new provision. First,
it provides for o very spccizl and linited situation and nct to all cases where
the coastal State is able to harvest the entire #llowable catch. Secondly, it does
not apply to developed land-locked end ge-graphically disad mntaged States %o have
any claim to participaticn in such a situation. Thirdly, emphasis is put on the
developing land-locked and geographicelly disadvantaged States which have actually
been fishing in the particular exclusive econcmic zone at the time when the
situaticn arises.

Let me now turn to some aspects of terminology end definition.

One point of special Jdiscussion has been the use of the term ""‘geographically
disadvantaged States”. The land-locked and geogrephically disadvantaged States
raised several srguments in fav.our of using this term in preference tc any other
description. The coastal Stetes, however, mainteined their reservations and
objections to the usc of the term pointing to the difficulty of having a precise
definition of the term. In the fece of this impasse, I do not believe we will be
advencing our work if we remain wedded to one terminology or another. It was to
overcome this impasse that in 1976 I had, in the Group of 21, suggested that we
might usefully cmploy the tcrm "States with special charscteristics". This I still

¢clieve is a compromise between the term geogrephically disadvantaged States and
the ICHT which docs not use ony term or appellation at all. As many from both
groups have already said, whot is mere importent is the cuntent and not the label.

A related point, thecrefore, is the Statcs which are to be covered by
article 70. Several geogrephically discdvantaged States have expressed ccncern
=5 tn whether thoy werc covered by the description in article 70, paragraph 2.
fccordingly, they suggested elements additionzl to the two now contained in
article 70. The difficulty herc was that many Statcs felt that these new elements
would open the dsor to meny other States for whom article 70 was not intended. I
have made 2 serious attempt to improve upon the descripuion by carefully considering
several of the proposals that were mede as well as some of my own formulations.
Regretiully, I have noet been able to find -ny additional critcrion that is widely
acceptable. Let me say howcver 4o thuese Stotes who wanted additicnal concessions
that it is my view that thcey are indeced .covered in article 70, paragraph 2. The
only change I could make was to clarify that States mentioned in the first limb or

N

criterivn Inc dod States bordering encloscd or semi-cnclosed areas. It should be
ncted that this is not 2 new criterion but e clarification of the-existing
provision.

Just as much as the inclusion of the term "geographically disadventaged States®

was opposed, su also was therc opposition to the proposal to delete the term
‘right" which appears in articlcs 69 and 70, The argumcnts for and against the

use of the term "right' arc well known to us 2ll. Here again I would suggest that
the propcr approach wculd be for delegations tc analyse the context and the content
of the use of the term. In my view there is nc inconsistency in the usc of the
term in this context and the sovereign rights of the ccastal State oaver the
resources in the cxclusive ec:nmic zone. dccordingly, T hove retained the usc of
the torm which already appesrs in the ICNT.
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I would now like to turn to one other matter of importance, and that is the
distinction between developed and developing land-locked and geogrephically
disadvantaged States which many delegations felt should be made. I would like
to point out thai the proposal before you does meke this di: tinction in several
places, such as in the amendment 1 have already referred to in paragraph 2 of
article 62, as well as in the ncw provisions I have suggested in article 69,
paragraph 3 and article 70, paragraph 4. Furthermore, both articles 69 and 70
provide for the participation of the developed land-locked and geographically
disadvantaged States only in the cxclusive economic zone of developed coastal
States. Recognition is alsc given tc those States which have habitually fished
in those zones tc avoid adverse economic effects on them.

Finally, to facilitate your consideraticn of these new suggestions I should
mention that I uscd the "anonymeus text" reference NG4/2 as a basis for my approach
to articles 69 and 70.

Thet, distinguished representatives, concludes my summary of the most
important featurcs of this compromise proposal. Of coursc, in the ccurse of
negotiations and consultaticns various other points and changes were suggested by
both sides. Howevcr, I think our duty is to focus on the fundamental issues that
I have mentioned.

I am fully aware that there are delcgaticns on both sides who have strongly
held views on one or other of these fundamental aspects. I am fully aware,
therefore, that these delegations will have reservations over aspects of the
various compromises that I am offering.

Because of this I know that if delegetions see thesc suggestions from the
viewpnint of whether or not it reflects their meximum positions they will be
tempted to find many rcasons te rcject the paper. I can only hope that delegations
from both sides do not approach these proposals from that viewpoint. Only the
ovher day in this negotiating group we heard a stirring call by the distinguished
delegate of Tenzaniia asking us to really "-monstrate a spiri: of compromise - a
spirit of give and take. I was very much heartencd in my intensive consultations
by the fact that an overwhelming number of the delegations I spoke to did demonstra
that spirit.

I hope you will maintein this spirit when you now consider these proposals.
If you have reservations 1 cen only appezal to you to serisusly congider if you
can accept thcse propesals in the same spirit as others wao may have different
resexrvations are prepared to accept it nevertheless. Above all, I think all
of us realize that this may be the last cpportunity we have to solve this problem.
For I honestly believe that if we should forego this opwortunity, it may not
casily return again.

This concludes, distinguished delegates, my explanatory remarks to the
proposal. It only remains for me te express to you my gratitude for the very
generous co-operation thet 211 of you heve extended te me over the past weeks. 1
am certain that I cen count on your continued co-operation.
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In view of the fact that thc proposals were distributed to you only today and
in the light of my explanatory statement just mede, I am sure that you would need
some time to study them. I would, therefore, suggest that we aveid substantive
discussion this afternoon.altheough. l.woulcd be prepared.to give the floor to any
delegation that might wish to spesek. I shall of coursc make appropriate
arrcngenicnts for further mectings and. in.any.cezse I.will be .available.to any
declegation which might wish to discuss thesc proposals further.
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Annex A

COsPROMISE SUGGESTIONS BY THE CHAIRUMAN OF NG.4

Amend para.(2) of art.62 to read as follows:

"The coastal State shall determine its capacity to harvest the living
resources of the exclusive economic zone. :/lhere the coastal Jjtate does
not have the capacity to harvest the entire allowable catch, it shall,
through agreements or other arrangements and pursuant to the terms, conditions
and regulations referred to in paragraph 4, give other States access to the
surplus of the allowable catch having particular regard to the provisions
of articles 69 and 70, especially in relation to the developing States
mentioned therein."

article 69
Right of land-locked states

1. Land-locked States shall have the right. to participate, on.an eguitable besis,
in the exploitation of an appropriate part of the surplus of the living

resources of the exclusive economic zones of coastal States of the same

subregion or region, taking into account the relevant economic and geograph-~

ical circumstances of all the states concerned and in conformity with the
provisions of this article and of articles 61 and 62.

2. The terms and modalities of such participation shall be.established by
the States concerned through bilateral, subregional or regional agreements
taking into account inter alia:

(a) the need to avoid effects detrimental to fishing communities or fishing
industries of the coastal State;

(v) the extent to which the land-locked State, in accordance with the
provisions of this article, is participating or is entitled to participate
under existing bilateral, subregional or regional agreements in- the
exploitation of living resources of the exclusive economic zones of other
coastal States;

(c) the extent to which other land-locked States and States with special geograph-
ical.-characteristics are.participating .in. thecexploitabion:of:the-liring. resources
of the exclusive economic zcne oi the coastal State and the consequent need

to avoid a particular burden for any single coastal State or a part of it;

(d) the nutritional needs of the populations of the respective States.
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3 The terms and modalities of such participation shall be established by the
States concerned through bilateral, sub-regional or regional agreements taking
into account inter alia:

(a) the need to avoid offects detrimental to fishing communities or fishing
industries of the coastal State;

(b) the extent to which the State with special geographical characteristics,
in accordance with the provisions of this article, is participating or is
entitled to participate under existing bilateral, sub-regional or regional
agreements in the exploitation of living resources of the exclusive economic
zones of other coastal States;

(c) the extent to vhich other States with special geographical characteristics
and land-locked States are participating in the cxploitation of the living
resources of the exclusive economic zone.of the -coastal State and the consequent
need to avoid a particular burden for any single coastal State or a part of its

(4) the nutritional nceds of the populations of the respective States.

4. VWhen the harvesting capacity of a coastal State approaches a.point which
would énable it to harvest the entirc allowable catch of the living resources
in i%s exclusive economic zonc, the coastal State and other States concerncd
shall co-operate in the establishment of equitable arrangements on bilateral,
sub~regional or regional basis to allow for participation of developing States
with special geographical characteristics of the same sub-region or region

in the exploitation of the living resources of the exclusive economic zones of
coastal States of the sub-region or region as may be appropriate in the
circumstances and on terms satisfactory to all parties. In the implementation
of this provision the factors mentioned in paragraph 3 shall also be taken into
account.

5. Developed States with special reographical characteristics shall, under
the provisions of this article, be entitled to participate in the exploitation
of ‘living resources only in the exclusive economic zones of developed coastal
States of the same sub-region or region having regard to the extent to which
the coastal State, in giving access to cther States to the living resources of
its exclusive economic zone hag talen into account the need to minimize
detrinental effects on fishing communities and economic dislocation in States

vhoge naticnals Lo e hobitually Jich:od in thz gone.

6. The above provisions are without prejudice to arrangements agreed upon in
sub~regions or regions uwherc the coastal States may grant to States with special
geographical characteristics of the same sub-region or region equal or
preferential rights for the exploitation of the living resources in the
exclusive economic zones.
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3. When the harvesting capacity of a coastal State approaches a point which
would enable it to harvest the entire allowable catch of the living resources

in its exclusive economic zone, the coastal State and other States concerned
shall operate in the estzblishment of eqritable arrangements on bilateral,
sub-regional or regional basis to allow for participation of developing land-
locked States of the same sub-region or region in the exploitation of the living
resources of the exclusive economic zoness of coastal States of the sub-region
or region, as may be appropriate in the circumstances and on terms satisfactory
to all parties. =~ In the implementation of this provision the factors mentioned
in paragraph 2 shall also be taken into account.

4. Developed land-locked States shall, under the provisions of this article,
be entitled to participate in the exploitation of living resources only in

the exclusive economic zones of developed coastal States of the same sub-region
or region having regard to the extent to which the coastal State in giving
access to other States to the living resources of its exclusive economic zone
has taken into account the need to minimize detrimental effects on fishing
communities and economic dislocation in States whose nationals have habitually
fished in the zone.

5 The above provisions are without prejudice to arrangements agreed upon in
sub-regions or regions where the coastal States may grant to land-locked
States of the same sub-region or region equal or preferential rights for the
exploitation of the living resources in the exclusive economic zones.

Article 70

Right of States with special geographical characteristics

1. States with special geographical characteristics shall have the right to
participate, on an equitable basis, in the exploitation of an appropriate part
of the surplus of the living resources of the exclusive economic zones of
coastal States of the same sub-region or region, taking int:> account the
relevant economic and geographical circumstances of all the States concermed

ard in conformity with the provisions of this article and of articles 61 and 62.

2. For the purposes of the present Conventicn, "States with special geographical
characteristics" means coastal States, including States bordering enclosed

or semi-enclosed seas, whose geographical situation makes them dependent upon

the exploitation of the living resources of the exclusive economic zones of

other States in the sub-region or region, for adequate supplies of fish for

the nutritional purposes of their populations or parts thereof, and coastal

States which can claim no exclusive economic zones of their own.
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REPORT TO THE PLENARY BY THE CHAIRMAN OF THE THIRD COMMITTEDR
AIIBASSADOR A, YANKOV (BULGARTA )

TITRODUCTCRY MNOTES

1. At its 33th meeting on 12 liay 1978, the Committee considered the report on
the informal negotiations vhich took place during the seventh session and indeed
completed its worl.

2. DBven a very brief assessmeint of the work done by the Third Committee and its
achievements could, with no exaggeration, emphasize an important feature: that at
each session it hac made substantial progrezs. This was especially the case during
the last three sessions of the Conference. I am pleased to note that at this
session further progress vas achicved on the main issues within the terms of
reference of the Committee. It has brought the ICIT to a stage of a package vhich
may offer a reliable basis for consensus.

3. T would like further to note that at this session intensive negotiations took
place, especially on Part XII of the ICHT (protection and preservation of the
marine environment) on which a number of informel written proposals were submitted.
They were considered in informal meetings of the Committee, and the Committee
conducted its work in accordance with the principle of full involvement of the
interested delegations. The informal negotiations vere carried out in open-ended
meetings with flexible use of different means of negotiation, but always on the
condition that the results should be brought to the attention of the Committee as
a vhole. It has always been the strategy of the Third Committee from the very
beginning with respect to its procedure, and especinlly during the last two
sessions, to concentrate negotiations on the key issues within its terms of
reference, allocating to their consideration most of the time aveilable on the
basis of a selective and restrictive approach. Having made these general
observations on the worlk of the Committee, I would like now to report on the
results of the negotiations on Parts XII, XIII and XIV.

I. RESULTS OF THE NEGOTIATIOHS ON PART XII
(Protection and Preservation of the Marine Environment)

1. As I pointed out, during this session intensive and meaningful negotiations
took place in a spirit of understanding and co-operation with the common objective
of reaching a compromisc.

On Part {II the negotiations werc concentrated on key issues relating to
vessel source pollution. Ve had to take into consideration some new developments
in the field of marine pollution conirol and the Amoco Cadiz disaster has increased
the awareness and the concern of the moghitude of possible hazards and the need to
improve preventive measures by strengthening both the standard setting procedure
and the enforcement measures.

During the deliberations there has been an earnest effort to keep a viable
balance between the ecological considerations and the legitimate demands of
expanding international navigation, between national legislation and enforcement
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measures on the one hand and the international rules, standards and regulations on
the other, between coastal State and flag State jurisdiction, between the interests
of developed maritime powers and developing countries.

I would like to take this opportunity to express my thanks and appreciation to
all delegations for their co-operation and to reiterate my gratification to
Sr. José Luis Vallarta of Mexico for his most valuable contribution in conducting
the informal negotiations on Part XII.

2. Main results of the negotiations

The results of the negotiations could be placed into four categories, namely:
(2) Provisions on which a consensus was reached;

(v) Provisions emerging from intensive negotiations resulting in compromise
formulae with a substantial degree of support as to provide a reasonable
prospect for a consensus, but on vhich no consensus was reached, since
there are still some reservations and objections;

(¢) 1Informal proposals submitted for consideration by the Committee on
which, owing to lack of time or divided views, no compromise formulae
emerged and therefore require further intensive negotiations; and

(d) Provisions of the ICNT which were not challenged and on which no
proposals were made for substantive modifications. Therefore my
assumption would be that they should remain as they stand.

These provisions and informal written proposals are reproduced in an informal
document, MP/24, for the purpose of facilitating delegations future references.
The contents of MP/24 were considered in the 38th meeting. The document retains
its informal character, though considered in a formal meeting. It covers only the
results of the inormal negotiations on Port XII. Three catzgories of provisions
have emerged.

PROVISIONS UNDER THE FIRST CATEGORY (that is, on which a consensus was reached)

Article 1 - Use of terms
Paragraph 4:

There is no change in this paragraph, but it was understood that the
term "marine environment" includes "marine life".

Article 1
Paragraph 5:

Delete subparagraph (c).
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Article 195 - lMeasures to prevent, reduce and control pollution of. the marine.
enviromment.

Add new
Perograph 5:
"The measures taken in accordance with the present Part shall include
those necessary to protect and preserve rarc or fragile ecosystems as well

as the habitat of depleted, threatencd, or endangered species and other
marine life."

Article 212 - Pollution from vessels

Paragraph 1:
Add the following at the end of the first sentence:

", .. and promotc the adoption, in the same manner, wherever appropriate,
of routing systems designed to minimize the threat of accidents which might
cause pollution of the marine enviromment, including the coastline and
related interests of coastal States".

Peragraph 3:
£dd the following at the end of the first sentence:

", ., including vessels exercising the right of innocent passage".

Paragraph 6:

£dd a new paragraph vhich reads as follows:

"The international rules and standards referred to in this Article
should include inter clia those related to prompt notification to coastal
Stetes, whose coastlines or related interests may be affected by incidents
including meritime casualties which involves discharges or probability of
discharges.”

NOTE: It should be pointed out further, that on Article 212, paragraph 6,
it vas sgrced that the addition of this new paragraph did not limit in any way
the meaning, in this or other Articles in Port XII, of the term "international
rules and standards".

Article 215 - Pollution from or through the atmosphere

Paragraph 1:

Change the period at the end of the parsgreph to a comma and add the
following: "and the safety of air navigation”.
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PROVISIONS UNDER THE SECOND CATDGORY (that is, provisions emerging from intensive
negotiations resulting in compromise formulae with a substantial degree of support.
as to provide a reasonable prospect for a consensus, but on which there are still
some reservations and objections)

Article 212 - Pollution from vessels

Paragraph 2 bis:

Insert the following:

"States which establish particular recuirements for the prevention,
reduction and control of pollution of the marine environment as a condition
for the entry of foreign vessels into their ports or internal waters or a
call at their off-shore terminals shall give due publicity to such
requirements and shall communicate them to the competent international
organization. Vhenever such recuirements are established in identical form
by two or more coastal States in an endeavour to harmonize policy, the
communication shall indicate which States are participating in such
co-operative arrangements. Lvery State shall reduire the master of a
vessel flying its flag or of its registry, when navigating within the
territorial sea of a State participating in such co-operative arrangements,
to furnish, upon the recuest of that State, information as to whether it is
proceeding to a State of the same region participating in such co-operative
arrangements and, if so, to indicate vhether it complies with the port entry
requirements of that State. The provisions of this article shall be without
preaudlce to the continued exercise by a vessel of its right of innocent

assage or to the application of paragraph 2 of Article 25."

NOTE: There were reservations and objections on this Part with regard- to- the
fourth sentence, starting with the words "Every State shall require the master of
a vessel, etc. ..." 1In fact, this provision is on the basis of existing
international law but observations and obi=ctions were made rith regard to the
competence of.every State to recuire the master of a vessel Tlying its flag or
of its registry, when nav1gat1ng within the territorial sea of a2 Btate participating
in co-operative arrangements, to furnish, upon the recuest of that State,
information as to whether it is proceeding to a State of the same region
participating in such co-operative arrangements and, if so, to indicate whether
it complies with the port entry recuirements of that State.

Article 221 - Enforcement by coastal States

Paragraph 6:
Redraft the text as follows:

Mhere there is clear objective evidence that a vessel navigating in
the exclusive economic zone or the territorial sea of a State has, in the
exclusive economic zone, committed a violation of applicable international
rules and standards or national laws and regulations conforming and giving
effect to such international rules and standards for the prevention,
reduction and control of pollution from vessels, resulting in discharge
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causing major damage or threat of major damage to the coastline or related
interests of the coastal State, or to any resources of its territorial sea
or exclusive economic zone, that State may, subject to the provisions of
Section 7 of this Part of the vresent Convention provided that the evidence
so warrants, cause proceedings, including arrest of the vessel, to be taken

in accordance with its laws."

NOTE: Objections were made on the use of the word "objective" in the
expression "clear objective evidence" and on the words "arrest of the vessel".

Article 222 - lMeasures relating to maritime casualties to avoid pollution

Replace Article 222 by the following text:

"l. Hothing in this Part of the present Convention shall prejudice
the right of States, pursuant to international law, both customary and
conventional, to adopt and enforce measures beyond the territorial sea
proportionate to the actual or threatened damage to protect.their coastline
and related interests, including fishing, from pollution or threat of
pollution following upon a maritime casualty or acts relating to such a
casualty, wvhich may reasonably be expected to result in major harmful
consequences,

"2. For purposes of this article, "maritime casualty" means a collision
of ships, stranding or other incident of navigation, or other occurrence on
board a ship or external to it resulting in material damage or imminent
threat of materisl damage to a ship or cargo."

HOTE: On this article widespread and substantial support emerged during the
negotiations, but there were some reservations and objections on the use of the
words "both customcry and conventional”, international law.

Article 227 - Investigation of foreign vessels

Paragraph 1:
Redraft as follows:

"l. States shall not delay a foreign vessel longer than is essential
for purposes of investigation provided for in Articles 217, 219 and 221 of
this Part of the present Convention. Any physical inspection of a foreign
vessel shall be limited to an examination of such certificates and records
as the vessel is recuired to carry by generally accepted international rules
and standards or of any similar documents which it is carrying. Following
such an examination, an inspection of the vessel may be undertaken only when
there are clear grounds for believing that the condition of the vessel or its
equipment does not correspond substantially with the particulars of those
documents or when the contents of such documents are not sufficient to
confirm or verify a suspected violation or whenn the vessel is not carrying
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valid certificates and records. If the investigation indicates a violation
of applicablce laws and regulations oxr international rules and standards for
the preservation of the marine environment release shall be made promptly
to reasonable procedures such as bonding or other appropriate financial
security. Without prejudice to applicable international rules and standards
relating to the seaworthiness of ships, the release of a vessel may,
vhenever it would present an unreasonable threat of damage to the marine
environment, be refused or made conditional upon proceeding to the nearest
appropriate repair yard."

NOTE: On this Article there are still some other outstanding issues which
are referred to under the third category, namely informal proposals submitted for
consideration by the Committee on which, owing to lack of time or divided views,
no compromise formula emerged and therefore recuire further intensive negotiations.

Article 231 - Monetary penalties and the observance of recognized rights
of the accused

Paragraph 1:
Redraft as follows:

"Only monetary penalties may be imposed with respect to violations of
national laws and regulations or applicable international rules and
standards, for the prevention, reduction and control of pollution of the
marine environment from vessels, committed by foreign vessels beyond
internal waters, extcept in case of a wilful and serious act of pollution -
in the territorial sea."

NOTE: Reservations and objections were made by some delegations on the use
of the term "internal waters” and prefercnce was expressed for the words
"territorial sea or archipelagic vaters". But even with these reservations and
objections, this provision is a step further to compromise than the existing text
in the ICHNT,

PROVISIONS UNDER THE THIRD CATEGORY (that is, informal proposals submitted for
consideration by the Committee on vhich, owing to lack of time or divided views,
no compromise formulae emerged and therefore recuire further intensive
negotiations)

These proposals refer to the following Articles:

Article 1, para. 5(2)(i)
i 209 1" 1 a_nd 5
" 211 n 5
n 212 7" 3
" 219 1" 1
n 221 " 5
no 227
n 229 " 1
" 224
v 236
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NOTE: There was an informal proposal contained in document 1P/16 which
suggests a new Part XIV bis on General Safeguards relating to Articles 225, 226,
228 and 231, paragraph 2, 232 and 233, while in Section 7 of Part XII will remain
the following Articless 224, 227, 229, 270, 231 paragraph 1 and 234, entitled
Safeguards in Respect of Pollution Control. The suggestio: to have a new
Part XIV bis is beyond the terms of reference of the Third Committee, for it
covers matters relating to general safeguards, mainly concerning navigation and
other uses of the sea and not merely protection and preservation of  the marine
environment. In this field Section 7 covers the safeguards with respect to the
part on protection and preservation of the marine environment.

II. RESULTS OF THE NEGOTIATIONS ON PART XIII (Marine Scientific Research)
and PART XIV (Development and Transfer of lMarine Technology)

On these two Parts there was an informal meeting under the chairmanship of
the Chairman of the Third Committee. Comments and observations were made by
delegations also during the 35th, 36th, 37th and 38th meetings of the Committee
held during this session.

The main effort on these two Parts was to strike a balance between the
interests of coastal States and States conducting marine scientific research, as
well as between developed and developing States. It has also been emphasized that
international co-operation and the contribution of international organizations in
promoting marine scientific research are playing an increasing role.

Critical observations and suggestions were made particularly with regard to
the following articles:

Article 247 - Marine scientific research in the exclusive economic zone and
on the continental shelf.

A
Article 248 - Research project under the auspices of, or undertalzen by,
international organizations.

Article 250 ~ Duty tc comply with certain conditions.
Article 253 - Implied cocasent.

Article 255 - Right of neighbouring landlocked and geographically
disadvantaged States.

Article 264 - Responsibility and liability.

Article 265 - Settlement of disputes relating to marine scientific research
rith special reference to Article 296(3)(&).

Article 274 - Co-operation with international organizations and the Authority
in the transfer of technology to developing States.

Article 275 - Objectives of the Authority with respect to transfer of technology.

Article 276 - Dstablishment of regional centres.
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A proposal was made for a nevw Article 276 bis on the establishment of
national marine scientific and technological centres in developing States.

The results of the discussions were sncouraging and show that the disagreements
that have repeatedly been witnessed by us during previous sessions regarding marine
scientific research and transfer of technology have yielded to the expression of a
desire for possible improvements which could offer not only a good basis for
further negotiations, but a substantially improved prospect of a compromise which
could lead to a consensus on the overall package of marine scientific research.

Of course, there were certain reservations, objections and new proposals
particularly on the above-mentioned. Articles., However, in my view there was an
overwhelming support for the suggestion to keep the package of Parts XIII and X
as they stand in the ICNT without proceeding to further substantive modifications.
This was indeed the predominant trend that emerged from our informal and formal
negotiations without prejudice to the difforent positions taken by some delegations
to the effect that there was 2 need for further negotiations in order to agree on
some substantive changes of the text. But it was pointed out that these might
lead to re-opening the negotiations on basic issues relating to the regime for
the conduct of marine scientific research in the economic zone and on the
continental shelf. Such a course of action could be justified only with
substantive support by delegations mostly interested in the consideration of the
outstanding issues with a view to reaching a new compromise formula, which has to
be considered by the Third Committee.

In conclusion, I should like to make the following suggestions:

First, to incorporate in the revised Part XII of the ICHT the provisions
placed under the first category, that is provisions on which a consensus was
reached.

Secondly, to consider the possibility of incorporating in the revised ICNT
most, if not all of the suggestions under the second categor;” taiting into account
the views expressed during the meetings of the Third Committee and at the Plenary
meeting.

And thirdly, to undertake further intensive negotiations on the other
outstanding issues as indicated under the third category.

Finally, I should like to take this opportunity once again to express my
appreciation to all the delegations for their co-operation and to the Secretariat
for its most valuable assistance.
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_RESULTS OF NEGOTIATIONS IN THE THIRD COMMITTEE
ON PARTS XII, XIII, AND XIV DURING THE SEVENTH SESSION

I. PROVISIONS ON-WHICH CONSENSUS WAS REACHED

ARTICLE 1
Use of terms
Paragraph 5: Delete gubparagraph (c).
ARTICLE 195

Measures to prevent, reduce and control pollution
of the marine environment

Par h 5: Add a new paragraph 5:

The measures taken in accordance with the present Part shall include those
necessary to protect and preserve rare or fragile ecosystems as well as the
habitat of depleted, threatened, or endangered species and other marine life.

ARTICIE 212

Pollution from vessels

Paragraph 1: Add the following at thn end of the first sentence:

"...and promote the adoption, in thec same manner, wherever appropriate, of routing
systems designed to minimize the threat of accidents which might cause pollution
of the marine cenvironment, including the coastline and related interests of
coastal States".

Paragraph 3: Add the following at the end of the first sentence:

"...including vessels exercising thc right of innocent passage".

Paragraph 6: Add a new paragraph which rzads as follows:

The international rules and standards referred to in this Article should
include inter alia those related to prompt notification to coastal States, whose
coastlines or related interests may be affected by incidents including maritime
casualties which involves discharges or probability of discharges.

ARTICLE 213

Pollution from or through the atmosphere

Paragraph 1: Change the period at the end of the paragraph to a comma and add

the following: "ond the safety of air navigation".
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ITI. PROVISIONS EMERGING FROM INTENSIVE NEGOTIAT IONS RESULTING IN COMPROMISE IMORMUIAE
WITH A SUBSTANTJAL DEGREE OF SUPPORT AS TO PROVIDE A REASONABLE PROSPECT IOR
CONSENSUS,vBUT‘ONYWHECH-THEBE.AREWSTILL.SOME RESERVATIONS AND CBJECTIONS

ARTICLE 212

Pollution from vesscls

Paragraph 2 bis: Insert the following:

States which establish particular requirements for the prevention, reduction
and control of pollution of the marine environment as a condition for the entry
of foreign vessels into their ports or internal waters or a call at their off-shore
terminals shall give -due-publicity to such requirements and shall communicate
them to the competent international ‘orgarnization. Whenever such requirements are
established in identical form by two or more coastal States in an endeavour -to
harmonize policy, the commnication shall indicate which States are participating
in such co~-operative arrangements. Ivery State shall require the master of
a vessel flying its flag or of its registry, wvhen navigating within the
territorial sez of a State participating in such co-operative arrangements, to
furnish, upon thc request of thét State, information as to whether it is
proceeding to a State of the same region participating in such co-operative-
arrangements and, if so, to indicate whethcr it complies with the port entry
requirements of.that State. The provisions of this article shall be without
prejudice to the continued exercise by a vessel of its right of innocent passage
or to the application of paragraph 2 of article 25.

ARTICIE 221

Enforcement by coastal States

Paragraph 6: R-~cdraft the text as follows:

here there is clear objective evidence that a vessel navigating in the
exclusive economic zone or the territorial sea of a State has, in the exclusive
economic zone, committed a violation of applicable international rules and
standards or national laws and regulations conforming and giﬁing effect to such
international rules and standards for the preévention, reduction and control of
pollution from vessels, resulting in discharge causing major damage or threat of
major damage to the coastline or related interests of the coastal State, or to
any resources of its territorial sea or exclusive economic zone, that State may,
subject to the provisions of Section 7 of this Part of the present Convention
provided that the evidence so warrants, cause proceedings, including arrest of

the vessel, to be taken in accordance with its laws.
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ARTICLE 222

Measures relating to maritime casualties to avoid pollution

Roplace article 7222 by the Tollowing text:

1. Nothing in this Part of the present Convention shall prejudice the right of
States, pursuant to international law, both customary and conventional, to adopt
and enforce measures beyond the territorial sea proportionate to the actual or
threatened damage to protect their coastline and related interests, including
fishing, from pollution or threat of pollution following upon a maritime

casualty or acts relating to such a casualty, wvhich may reasonably be expected to
result in major harmful consequences.

2. TFor purposes of this article, "maritime -casualty" means a collision of ships,
stranding or other incident of navigation, or other occurrence on board a ship or
external to it resulting in material damage or imminent threat of material damage
to a ship or cargo.

ARTICLE 227

Investigation of Foreign Vessels

Redraft paragraph 1 as follows:

1. States shall not delay a foreign vessel longer than is essential for purposes
of investigation provided for in Articles 217, 219 and 221 of. this Part of the
present Convention. Any physical inspection of a foreign vessel shall be limited
to an examination of such certificates and records as the vessel is required to
carry by generally accepted international rules and standards or of any similar
documents which .t is carrying. Iollowi. gz such an examinaiion, an inspection of
the vessel may be undertaken only when there are clear grounds for believing that
the condition of the vessel or its equipment does not correspond substantially with
the particulars of those documents or when the contents of such documents are not
sufficient to confirm or verify a suspected violation or when the vessel is not
carrying valid certificates and rccords. If the investigation indicates a
violation of applicable laws and regulations or international rules and stondards
for the prcservation of tie marine cnvironment reclease shall be made promptly subject
to reasonable procedures such as bonding or other appropriate financial security.
Without prejudice to applicable international rules and standards relating to the
seavorthiness of ships, thc release of a vessel moy, whenever it would present an
uhreasonable threat of damage to the marine environment, be refused or made

conditional upon proceeding to the nearest appropriate repair yard.



List of Documents

- 107~

ARTICLE 231

e ————————

Monetary penalties and the observance of recognized
rights of the accused

Paragraph 1: Redraft as follows:

Only monetary penalties may be imposed with respect to violations of national
lawsand regulations or applicable international rules and standards, for the
prevention, reduction and control of pollution of the marine enviromment from
vessels, committed by foreign vessels beyond internal waters, except in case of
a wilful and serious act of pollution in the territorial sea.

ITTI. INFORMAL PROPOSALS ON WHICH, OWING TO LACK OF TIME OR
DIVIDED VIEWS, NO COMPROMISE FORMULAE EMERGED

PORTUGAL
ARTICLE 1
Use of terms
Replace sub-paragraph 5{(a)(i) by the following:
"Dumping" means:

(i) any deliberate disposal at sea of wastes or other matter from vezscls,
aircrafts, platforms or other man-made structures at sea,

Add the following sub-paragraph 5(4):

"Incineration at sea" means:

The deliberate combustion of wastes and other matter on board of vessels,
platforms or other man-made structures at sea for the purpose of their themal
destruction.

Add the following phrase "dumping and incineration at sea" whenever a reference
of dumping is made in article 195, sub-paragraphs S(a)(iii), article 211,
paragraphs 1, 2, 4, 5 and 6 and article 217 (see MP/11).
BRAZIL
ARTICLE 209

Pollution from sea-bed activities

Replége the present paragraph 1 by the following:

1. Coastal States shall establish national laws and regulations to prevent,
reduce and control pollution of the marine environment arising from or in
connexion with all activities, artificial islands, installations and structures

in the sea~bed under their Jurisdiction.
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Replace paragraph 5 by the following:

5. States, acting in particular through competent international organizations
or diplomatic conference, shall establish global and regional rules, standards
and recommended practices and procedures to prevent, reduce and control pollution
of the marine environment arising from or in comnexion with all activities,
artificial islands, installations and structures in the sea-bed under their
Jurisdiction. Such rules, standards and recommended practices and procedures
shall be re-examined from time to time as necessary (see MP/4).

ARTICLE 211

Dumping

Replace the present paragraph 5 by the following:

5. Dumping within the territorial sea and the exclusive economic zone or onto
the continental shelf shall not be carried out without the-express prior approval
of the coastal State, which has.the right to permit;- regulate and-control such
dumping, pursuant to paragraph 2 of article 195 (see MP/4).

BAHAMAS, BARBADOS, CANADA, ICELAND, KENYA, NEW-ZEALAND, PHILIPPINES,
PORTUGAL, SOMALIA, SPAIN AND TRINIDAD AND TOBAGQ

ARTICLE 212

Pollution from vesscls

Insert the following sentence between the first and second sentences

3. Such laws and regulations, inasmuch as they concern design, construction,
manning or equipment of foreign ships, shall be in conformity with generally
accepted international rules where such rules exist (see MP/8).
FRANCE
ARTICLE 219

Enforcement by port States

(Changes made to the existing text are underlined)

1. Vhen a vessel is voluntarily within one of the ports or at one of the offshore
terminals of a State, that State may undertake investigations and, where warranted

by the evidence of the case, cause proceedings to be taken as provided in

paragraph 2 in respect of any discharge from that vessel in violation of applicable
international rules and standards established through the competent international
organization or general diplomatic conferznce, outside the internal waters,
territorial sea, or exclusive economic zone of that State.

2. No proceedings pursuant to paragraph 1 shall be taken in respect of a discharge
violation in the internal waters, the territorial sea or exclusive economic

zone of another State unless requested by that State, or outside the economic
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zone of a State unless requested by the flag State, or unless the violation has

caused or is likely to cause pollution in the internal waters, territorial sea
or exclusive economic zone of the Statce instituting the proceedings.

4. The records of the investigation carried out by a port State pursuant to
the provisions of this article shall be transferred to the flag State or to the
coastal State at their request. Any proceedings taken by the port State on the
basis of such an investigation, subject to the provisions of section 7 of this
Part of the present Convention, may be initiated only at the request of a flag

State or coastal State when the violation has occurred outside the economic zone

or within the internsl waters, territorial sea or exclusive economic zone of
that coastal State and the evidence and records of the case and any bond posted
with the authorities of the port State shall be transferred tc the flaz State or
to the coastal State making such a request (see MP/6).
CANADA, ICELAND AND TRINIDAD AND TOBAGO
ARTICLE 221
Enforcement by coastal States

Redraft paragraph 5_a§”followsz
Where there are clear grounds for believing that a vessel navigating in the

exclusive cconomic zone or the territorial sea of a State has, in the exclusive
economic zone, violated applicable international rules and standards or national
laws and regulations confimming and giving effect to such international rules and
standards for the prevention, reduction and control of pollution from vessels and
the violation has resulted in a substantial discharge into or significant pollution
or threat of significant pollution of the marince enviromment, that State may
undertake physical inspection of the vessel for matters reclating t. the violation
if the vessel has refused to give information or if the information supplied by

the vessel is manifestly at variance with the evident factual situation and if

the circumstances of the case justify such inspection (see MP/12).

KUWAIT, LEBANON, LIBYAN ARAB JAMAHTRTIYA, MOROCCO, QATAR,
TUNISIA AND UNITED ARAB EMIRATES

ARTICLE 221
Delete paragraph 8 of this article (see MP/20).
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KUWAIT, LEBANON, LIBYAN ARAB JAMARIRTYA, MOROCCO, QATAR
SYRIAN ARAB REPUBLIC AND TUNISIA

ARTICLE 227

Investigation of foreign vessels

- 110~

The text is to read as follows:

"l. States may not delay a foreign vessel longer than is essential for the
purposes of investigation providsd fer in articles 217, 219 and 221. . If the
investigation indicates a violation of applicable laws and regulations or
international rules and standards for the preservation of the marine environment
release shall be made subject to reasonable procedures such as bonding or other
appropriate financial security. Without prejudice to applicable international
rules and standards relating to the sea-worthiness of ships, the release of a
vessel may, whenever it would present an unreasonable threat of damage to the
marine environment, be refused or made conditional upon proceeding to the
nearest appropriate repair yard. In this latter case, the flag State or the
State of registry of the vessel must be notified, and either may object to such
a refusal according to the provisions of Part XV of the present Convention.

"2, States shall co-operate to develop procedures for the avoidance of
unnecessary physical inspection of vessels at sea." (See MP/19).

JAPAN
ARTICLE 227, para.l

Investigation of foreign vessels

Line 6, in compliance with Article 292, after "release shall be made" add
"promptly" (see MP/22).
FRANCE
ARTICLE .29

Suspension and resirictions on institution of proceedings

(Changes made to the existing text are underlined)

1. Penal proceedings in respect of any violation of applicable laws and
regulations or international rules and standards relating to the prevention,
reduction and control of pollution from vessels committed by a foreign vessel
beyond the territorial sea of the State which has established the violation shall

not be instituted by that State before the expiry of a period of two months from
the date on which that State has notified the flag State, supplying it with a

report and all pertinent information, unless those proceedings relate to a case

of major damage to the coastal State or the flag State has on at least three

occasions in the preceding five years disregarded its obligation to enforce

effectively the applicable international rules and standards in respect of

violations committed by its vessels or unless the violation involves discharges
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of which there is clear andiobjectivglppgof, The flag State shall make known

%o _the State which has established the violation, within a period of two months

from the date of notification, the decision taken by its judicial authorities to

institute or not to institvte penal procecdings. When proceedings by the flag

State have been brought to a conclusion, the flag State shall address the

delivered judgement to the first State, which cannot thereafter take further penal

proceedings. Any bond posted or other financial security provided shall be
released by the coastal State (see MP/6). '
UNITED STATES OF AMERICA

ARTICLE 229

Suspension and restrictions on institution
of proceedings

Paragraph 1

1. Substitute the clause, "committed by a foreign vessel beyond the exclusive
economic zone of the State instituting proceedings ..." for the opening clause
"committed by a foreign vessel beyond the territorial sea of the State instituting
proceedings."
2. Substitute the clause "unless those proceedings relate to a case of serious
pollution affecting the coastal State or'" for the clause "unless those
proceedings relate to a case of major damage to the coastal State or". (see MP/9)
SPAIN
ARTICLE 234

Delete, or replace by the following:

Nothing in sections 5, 6 and 7 of this Part of the present Convention shall
affect the legal régime of transit passage through straits used for international
navigation (see MP/3).

INFORMAL SUGGESTION BY BAHRAIN, DEMOCRATIC YEMEN, EGYPT, IRAQ, KUWAIT,

LEBANON, LIBYAN ARAD JAMAHIRIYA, MAURITANIA, MOROCCO, OMAN, PORTUGAL,

QATAR, SAUDI ARABIA, SOMALIA, SUDAN, SYRIAN ARAB REPUBLIC, TUNISIA,
UNITED ARAB EMIRATES AND YEMEN )

ARTICLE 236

Amend the text to read:

"l. Any damage to the marine enviromment or to properties or persons therein
that is caused by pollution shall give rise to a claim for compensation for such
damage.

"2. thould such damage result fram acts of a particular State, that State shall
be liable:
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(2) 1In accordance with .the .rules.of international law, in cases where that

State has carried out an act of sovereignty;

(b) In accordance with private law, in cases where that State has carried out

any other act, such as a ccrmercial transaction. States shall have an

obligation to provide compensation for or to repair such damage, and for this

purpose, the State concerned shall designate the party to represent it in any

legal proceedings.
"3, Should such damage result from acts of other natural or juridical persons,
such persons shall be held responsible in accordance with the rules of private law
and shall have an obligation to provide compensation for or to repair such damage.
"4. States shall fulfil the necessary legislative and organizational requirements
to provide the injured party with recourse to .their courts or national authorities,
in order that that party may obtain compensation for or the repair of the damage,
whenever such acts take place or such damage occurs within areas under their
sovereignty or jurisdiction or through non-sovereign acts on their part or through
acts by natural or juridical persons under their jurisdiction. The injured party
shall be entitled to choose the party from which compensation for or repair of
damage is to be claimed in any case where there is more than one such party.
"5, States shall establish regional and internmational financial and technical
institutions to which claims for compensation for, or for the repair of, damage
may be addressed in any case where those responsible for the damage remain unknown
or are umable, partially or wholly,-ito provide compensation for or to repair such
damage. Such institutions shall genera’ly co-operate in developing the
international law relating to the protection and preservation of the marine
environment, the assessment of damage thereto, the payment of compensation and the
settlement of disputes arising in any such cases.' (See MP/lB)

UNION OF SOVIET SOCIALIST REPUBLICS

Articles 225, 226, 228, 232, paragraph 2 of article 231 and article 233
should be taken out to form a separate Part of the Convention, reading as follows:

"PART XIV bis. GENERAL SAFEGUARDS

ARTICIE ... (previously 225)

Exercise of powers of enforcement

The powers of enforcement against foreign vessels under the present Convention
may only be exercised by officials or by warships or military aircraft or other
ships or aircraft clewrly marked and identifiable as being on government service
and authorized to that effect.
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ARTICIE ... (previously 226)

Duty to avoid adverse consequences in the
exercise of the povers of enforcement

In the exercise of their powers of enforcement against foreign vessels under
the present Convention, States shall not endanger the safety of navigation or
otherwise cause any hazard to a vessel, or bring it to an unsafe port or anchorage,
or cause an unreasonable risk to the marine environment.

ARTICIE ... (formerly 228)

Non-discrimination of foreign vesgsels

In exercising their right and carrying out their duties under the present
Convention, States shall not discriminate in form or in fact against vessels of
any other State.

ARTICIE ... (formerly 232)
Notification to the flag State and other States concerned

States shall promptly notify the flag State and any other State concermed
of any measures taken pursuant to the present Convention against foreign vessels,
and shall submit to the flag State all official reports concerning such measures.
However, with respect to violations committed in the territorial sea, the
foregoing obligations of the coastal State shall apply only to such measures as
are taken when proceedings are instituted. The consular officers or diplomatic
agents, and where possible the maritime authority of the flag State, shall be
immediately informed of any such measures.

“RTICIE ... (formerly pec.agraph 2 of articie 231)
Observance of recognized rights of the accused

In the conduct of proceedings to impose penalties in respect of such

violations committed by a foreign vessel, reccognized rights of the accused shall

be observed.
ARTICIE ... (formerly 233)

Liability of States arising from enforcement measures

States shall be liable for damage or loss attributable to them arising from
measures taken pursuant to the present Convention, when such mcasures were
unlawful or exceeded those reasonably required in the light of available
information. States shall provide for recourse in their courts for actions in

respect of such damage or loss.™
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In consequence of the .introduction of a Part common to the whole Convention
on the procedure for enforcement measures (Part XIV bis, General Safeguards),
duplicating provisions should be deleted from a number of articles, namely:
paragraph 4 of article 73; articles 106 and 107 in full, paragraphs 5 and 8
of article 111. The deleted paragraphs should be replaced by reference to the
corresponding articles in Part XIV bis.

As a rosult, the articles remaining in Section 7 of Part XII will be the
following: 224, 227, 229, 230, 231 (para.l) and 234. Section 7 of Part XII
should be entitled "Safeguards in respect of pollution control", (See MP/iG).

INFORMAL SUGGESTION BY BAHRAIN, DEMOCRATIC YEMEN, EGYPT, IRAQ,
JORDAN, KUWAIT, LEBANON, LIBYAN ARAB JAMAHIRIYA, MAURITANIA,
MOROCCO, OMAN, PORTUGAL, QATAR, SAUDI ARABIA, SOMALIA, SUDAN,
SYRIAN ARAB REPUBLIC, TUNISIA, UNITED ARAB EMIRATES, YEMEN

Article 264

Amend the text to read:

"l., Any damage to the marine environment, or to property or persons
therein resulting from scientific research shall give rise to a claim for
compensation for such damage.

"2, Should such damage result from the acts of a particular State, that
State shall be held responsible:

(a) 1In accordance with the rules of international law, if it carried out

an act of sovereignty:

(b) 1In accordance with the rules of private law if it was carrying out

any other act, such as a commercial transaction. States shall have

an obligation to provide compensation for or to. repair such damage, and
for this purpose, the State concerned shall designate the party to
represent it in any legal proceedings.

"3, Should such damage result from acts of other natural or juridical
persons, such persons shall be held responsible in accordance with the rules of
private lawv and shall have an obligation {o provide compensation for or to
repair such damage.

"4, States and specialized international organizations shall fulfil the
necessary legislative and organizational requirements for the prevention of any
marine scientific research in violation of the provisions of the present
Convention within the areas under their sovereignty or jurisdiction. They shall
also fulfil the same requirements with respect to natural or juridical persons
vho are their nationals or to persons under their jurisdiction and prescribe the

penalty applicable for such violations.
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"5, States shall fulfil the necessary legislative and organizational
requirements with a view to providing the injured party with recourse to their
courts or national authorities in order that that party may obtain compensation for
or the repair of damage in any case where such acts take place, or such damage
occurs, within areas under their sovereignty or jurisdiction or through
non-sovereign acts on their part or through acts by natural or juridical persons
under their jurisdiction. The injured party shall be entitled to choose the
party from which compensation for or the repair of the damage is to be claimed,
if there should be more than one such party.>

"6, States shall establish regional and international financial and
technical institutions to which claims for compensation for, or for the repair
of, damage may be addressed in cases wherc those respomnsible for the damage
remain unknown or are unable, partially or wholly, to provide compensation for
or to repair such damage. Such institutions shall generally co-operate in
developing the international law relating to the protection and preservation of
the marine environment, the assessment of damage, the payment of compensation and
the settlement of disputes arising in such cases." (see SR/1).

PAXTSTAN
New Article 275 bis
New Section 3¢ Establishment of National Centres

"States, competent internmational organizations and the Authority shall,

individually or jointly, promote the estavlishment, specially in developing
coastal States, of national marine scientific and technological research centres
and strengthening of the existing national centres, in order to stimulate and
advance the conduct of marine scientific research by developing coastal States
and for strengthening their national capabilities to utilize and preserve their
marine resources for their economic benefit.,

2. Competent internmational organizations and the Authority shall make adequate
financial provisions to facilitate the establishment and strengthening of such
national centres: for the provision of advance training facilities and necessary
equipment, skills and know-how as well as to provide technical cxperts to such

States which may need and request such assistance." (see TT/l).
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REPORT TC THE PLONARY BY THE PROSIDEIT
Oif THE ETTIEMENT OF DISPUTES

In the area of disputc. settlement there would apvear to be some issues that
need to be resolved. Two of these issues were selected as hard-core issues and
dealt with in Negotiating Groups 5 and 7. The report of the Chairman of
Negotiating Group 5, his compromise formula and the report of the Chairman of
Negotiating Group 7 are beforc you as documents NG5/17, NG5/16 and NG7/21
respectively.

Negotiating Group 5 considered the question of "disputes relating to the
exercise of sovereign rights by coastal States in the exclusive economic zone".
Under the chairmanship of Ambassador Stavropoulos of Creece the group has arrived
at a compromise formula vhich according to his report enjoyed widespread and
substantial support amounting to a conditional consensus and has successfully
concluded its mandate.

The principal issue dealt with by the Group and reflected in paragraph 3 of
the new draft of Article 296 provides for the submission to a compul soxry
conciliation procedure of any of the categories of disputes referred to in that
article.

Negotiating Group 7 has .considered disputes concerning seca boundary
delimitations between adjacent and opposite States and although it has not come up
with a compromise there has been an exchange of views within the group. According
to the Chairman of that group, Judge Manner of Finland, the sub-group dealing with
settlement of disputes aspects of the question chaired by Professor L.B. Sohn
(United States of America) has produced a paper on possible approaches to a
compromise solution. Undoubtedly any provision for the settlement of disputes must
necessarily be dependent upon the substantive part. of Articles 74 and 83. However
this does not preclude us from examining the alternative compromise formulae.

In the circumstances delegations should address themselves to the specific
formulations in the compromise text of the Chairman of Negotiating Group 5. On the
subject-matter of Negotiating Group 7 delegations should address themselves to the
specific concepts -on the settlement of disputes provision within the mandate of
Negotiating Group 7 in relation to Article 297 (1) (a) of the ICNT.

There are other issues raised in rclation to Articles 296 and 297 which have
not yet been discussed. This would also apply to the dispute settlement provisions
in Part XI of the ICNT dealing with the international area. It vill no doubt be
necessary to consider *his, although perhaps the appropriate time would be later,
after the negotiations have procceded further om the substantive part of Part XI.
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RESULTS OF THE WORK OF THE NEGOTIATING GROUP
ON _ITwlM (5) OF DOCUMENT A/CONF,62/62

REPORT TO THE PLENARY BY THE CHAIRMAN,
AMBASSADOR CONSTANTIN STAVROPOULOS (GREECE)

The matter referred to the Negotiating Group by the Plenary under item 5 is:
"The question of the settlement of disputes relating to the exercise of the
sovereign rights of coastal States in the exclusive economic zone'". There were
36 members within the nucleus, the composition of which is set out in document
A/CONF.62/63. As decided by the Plenary, the Group was open-ended in the sense
that any participant not included in the original nucleus was free to join the
Group with the same status as the original members. There were six meetings of
the main Negotiating Group and several meetings of a smaller working group
established within the framework of the main Group on the proposal of the Chairman,
to facilitate the negotiations and to assist him. Its main task was to draft a
compromise text for the content of paragraph 4 of article 296 of the ICNT. In
addition, it had to consider paragraph 1 dealing with the procedural safeguards,
the substance of which is closely linked to paragraph 4. In this connexion it
should be noted that it had implications on other paragraphs of article 296 that
did not fall within the mandate of the Group.

The main Negotiating Group heard general statements at three of its meetings.
Thereafter the small group worked long and arduously and arrived at a new
formulation of the provisions of paragraph 4 of article 296 of the ICNT
(paragraph 3 of the redrafted article), vhich the Chairman presented to the main
Negotiating Group.

At the outset there was a clear divergence of positions and strong statements
were made, expressing those positions. On the one hand, there were those who
vanted all rights granted under the Convention protected by effective dispute
settlement provisions and, on the other hand, there were those who felt that their
sovereign rights and discretions could nec’ be effectively exarcised if they were
to be harrassed by an abuse of legal process and a proliferation of applications to
dispute settlement procedures. Those delegations that feared an abuse of legal
process were unwilling to accept compulsory adjudication, whilc thece who dcoired
an effective protection of all rights insisted upon it. In examining the various
altematives, the concept of compulsory recourse to conciliation procedure emerged
as a possible compromise. The application of such a conciliation procedure was
scrutinized in respect of each category of disputes to which it could be applied.

The constructive negotiating spirit within the small group made possible a
compromise formula involving the use of a compulsory conciliation procedure. When
it. was presented to the main Negotiating Group (document NGS/lS), although
reservations were expressed, the final formula received widespread and substantial
support amounting to a '"conditional consensus": that is, a consensus conditional
upon an over-all package deal. In any event, consensus should be achievable on

this issue as part of the package.
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The compromise text (document'NGS/lS; also incorporated in paragraph 3 of the
new article 296, document NG5/16) provides that there would be no compulsory and
binding adjudication for disputes relating to the exercise of sovereign rights of
a coastal State. However, a coastal State would be obliged to submit to a
compulsory conciliation procedure in certain types of disputes.

There are three categories of disputes for which such conciliation may be
resorted to, as embodied in subparagraphs (i), (ii) and (iii) of paragraph 3 of
the new draft article 296, Subparagraph (i) deals with disputes where the living
resources are endangered by inadequate conservation and management measures;
subparagraph (ii) deals with the refusal to determine the surplus of tne living
resources that may be allocated; and subparagraph (iii) deals with.an arbitrary
refusal to make an allocation of the surplus.

Subparagraph (e) obliges the parties to an agreement regarding the allocation
of surplus to make provision in such agreement for the settlement of any dispute
regarding its interpretation or application.

After the Negotiating Group had completed its consideration of paragraph 4
of article 296 the results were brought before the Plenary. The Group was then
given more time to carry on its work on the consideration of procedural aspects
contained’ in paragraph 1 of that article, and the remaining matters that had
arisen during the discussions in the main Negotiating Group. These matters were:
(1) restructuring the whole of article 296; (2) the insertion of a general provision
dealing with abuse of rights; and (3) the substance of article 297.1(b).

Due to the limited time and facilities available, the Negotiating Group
decided to reconvene the small group, which was to be open-ended in this ins%ance,
to deal with the remaining matters. It also decided that the results of these
negotiations should be reported directly to the Plenary by the Chairman.

With regard to the restructuring of article 296 of the ICNT, it was agreed
by the small grour that the provisions re-arding the applicction of compulsory
ad judication procedures should appear first, to be followed by the compromise
text, NG5/15, dealing with compulsory recourse to conciliation. These provisions
now appear as paragraphs 1, 2 and 3. It must be noted that the small group's
consideration of the restructuring was strictly limited to reorganization of the
provisions of article 296, without touching upon questions of substance. It was
pointed out that there might be a question of co-ordination involved in paragraph 2
of the new article, which is explained in footnote 2 of document NG5/16.

The discussion of paragraph 1 of article 296 of the ICNT was based on
several informal proposals that had been presented in the main Negotiating Group.
It was strongly felt that the new formula dealing with procedural aspects should
be separated into a new article, and now appears in article 296 bis of
document WG5/16, The relationship of this new article to paragraphs 1 and 2 of
the restructured article 296 would have to be considered by the appropriate
Committee and the informal Plenary dealing with the settlement of disputes, as
the case may be,
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Mother matter which was considered by the small group was the introduction
of a general provision on abuse of rights. During the discussion in the main
Negotiating Group, some delegations had insisted upon having recourse to
compulsory adjudication in cases where a ooastal State had abused its rights.

The coastal States were strongly opposed to the idea of compulsory adjudication in
this instance, but were willing to accept it as a general provision in the
Convention., 4 proposal to that effect had been presented by the delegation of
Mexico in the main Negotiating Group. The idea of including in the Convention a
prcvicsion on the notion of ebuee of rirhte wre accepted without objection. It wes
@ecided thet o recommendetion in that sense b> mede to the informal Plenary.

Finally, some delegations felt that the content of subparagraph (1)(b) of
arricle 297, which is related to the matters under discussion, should be
reconsidered. Informal suggestions were made for the redrafting of that article,
However, it was decided that this subparagraph could be considered at a later
stage of the negotiations.

The footnotes that have been attached to the draft compromise formula are
intended to explain the status and implications of each provision.

As Chairman of the Negotiating Group, it gives me great pleasure to present
to the Plenary this compromise formula.prqpared by the Group (document NG5/16).
I would like to express my thanks to all representatives, whether from coastal or
land-locked and geographically disadvantaged States, who co-operated with me in
the drafting of this document with their special expertise and ability. They
showed great patience, perseverance and, last but not least, a true desire to
negotiate in a spirit of concilietion, which permitted the Group to fulfil its
mandate., A very special mention should be made of the members of the Secretariat
who were attached to the Group. I have to admit that, without the assistance of
the representatives who participated and the members of the Secretariat, I would
not have been able to submit this report today.
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ANNEX A

CHAIRMAN'S SUGGESTION FOR A COMPROMISE FORMULA

Introductory Note

This document contains three LArticles:

(1) Article 296, dealing with limitations on applicability of Section 2. It
received, within Negotiating Group 5, such a widespread and substantial degree of
support as to offer a reasonable prospect of a consensus being reached;

(2) Article 296 bis, dealing with preliminary proceedings. It received the same
degree of support, but is yet to be considered in relation to paragraphs 1 and 2 of

the new draft ALrticle 296;

(3) A general provision on the abuse of rights, to be included in the Convention
in an appropriate place. This is an issue upon which a consensus has been

reached within the Group.

Article 296

Limitations on applicability of this section

1. Notwithstanding the provisions of Article 286, disputes relating to the
interpretation or application of the present Convention with regard to the exercise
by a coastal State of its sovereign rights or jurisdiction provided for in the
present Convention, shall be subject to the procedures specified in Section 2 of
this part in the following cases. 1/

(a) When it is alleged that a coastal State has acted in contravention of

the provisions of the present Convention in regard to the freedoms and rights
of navigation or overflight or of the laying of submarine cables and pipelines
and other internationally lawful uses of the sea specified in article 58; or

(b) When it is alleged that any State in exercising the aforementioned
freedoms, rights or uses has acted in contravention of the provisions of the
present Convention or of laws or regulations established by the coastal State
in conformity with the present Convention and other rules of international law
not incompatible with the present Convention; or

(c) When it is alleged that a coastal State has acted in contravention of
specified international rules and standards for the protection and
preservation of the marine environment which are applicable to the coastal
State and which have been established by the present Convention or by a
competent international organization or diplomatic conference acting in
accordance with the present Convention..

1/ The chapeau of paragraph 1 is a new draft. Sub-paragraphs (a), (b) and
(c) of paragraph 1 are the same as sub-paragraphs (a), (b) and (c) respectively of
paragraph 2 of Article 296 of the ICNT.
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2. g/ No dispute relating to the interpretation or application of the provisions
of the present Convention with regard to marine scientific research shall be
brought before such court or tribunal unless the conditions specified in
Article 296 bis have been fulfilled; provided that:

(a) when it is alleged that there has been a failure to comply with the
provigion of articles 247 and 254, in no case shall the exercise -of a right or
discretion in accordance with article 247, or a decision taken in accordance
with article 254, be called in question; and

(b) the court or tribunal shall not substitute its discretion ‘for that of the
coastal State.

3 j/(a) Unless otherwise agreed or decided by the parties concerned, disputes
relating to the interpretation or application of the provisions of this
Convention with regard to fisheries shall be settled in accordance with
Section 2 of Part XV of this Convention, except that the coastal State shall
not be obliged to accept the submissicn to such settlement of any dispute
relating to its sovereign rights with respect to the living resources in the
exclusive economic zone or their exercise, including its discretionary powers
for determining the allowable catch, its harvesting capacity, the allocation
of surpluses to other States and the terms and conditions established in its
conservation and management regulations.

(b) Where no settlement has been reached by recourse to the provisions of
Section 1 of Part XV of this Convention, a dispute shall, notwithstanding
paragraph 3 of Article 284, be submitted to the conciliation procedure
provided for in Annex IV, at the request of any party to the dirpute, when it
is alleged that: '

(i) a coastal State has manifestly friled to comply with its obligations to
ensure through proper conservation and management measures that the
maintenance of the living resources in the exclusive economic zone is not
seriously endangered;

g/ It appears necessary for the competent organ of the Conference to
co—ordinate and unify the provisions of paragraph 3 of Article 296 of the ICNT with
Articles 265 and 266, the settlement of disputes provisions in Part XIIT of the
ICNT, as they deal with the same subject matter. Account has been taken of the
reference to "paragraph 1" in the chapeau of paragraph 3 of Article 296, as the new
draft Article 296 bis corresponds to paragraph 1 of Article 296 of the ICNT.

j/ The provisions of this paragraph are reproduced from the compromise
formula submitted by the Chairman of the Negotiating Group to the Group
(document NG5/15) and accepted by it as being a proposal that could be uged to
replace the present provision of the ICNT and one on which the degree of support is
80 widespread and substantial as to offer a reasonable prospect of a consensus
being reached.
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(ii) a coastal State has arbitrarily refused to determine, upon the request
of another State, the allowable catch and its capacity to harvest the
living zesources with respect i, stocks which that other State is
interested in fishing;

(iii) a coastal State has arbitrarily refused to allocate to any State, under
the provisions of JArticles 62, 69 and 70 and under the terms and
conditions established by the coastal State consistent with the present
Convention, the whcle or part of the surplus it has declared to exist.

(c) In any case the conciliation commission shall not substitute its
discretion for that of the coastal State.

(d) The report of the conciliation commissicn shall be communicated to the
appropriate global, regional or sub-regional intergovernmental organizations.

(e) 1In negotiating agreements pursuant to 4rticles 69 and 70 the parties,
unless they otherwise agree, shall include a clause on measures which the
parties shall take in crder to minimize the possibility of a disagreement
concerning the interpretation or application of the agreement, and on how the
parties should proceecd if a disagrecment nevertheless arises.,

4. ﬁ/ Without prejudice tc the provisions of paragraph 3, any dispute excluded by
the previous paragraphs may be submitted to the procedures specified in section 2
only by agrecment of the partiss to such dispute.

Lrticle 296 bis 5/

Preliminary proceedings

1. L court or tribunal provided feor in Article 287 to which an application is
made in respect ¢ a dispute referred to n irticle 296 sha"l determine at the
request of a party, or may dztcrmine on its own initiative, whether the claim
constitutes an abuse of lzgal process or whether it is established prima facie to be
well founded. If the court or tribunal determines that the claim constitutes an
abuse of legal process or is prime facie unfounded, it shall take no further action
in the case.

4/ The text of this provision is substantially the same as paragraph 5 of
Article 296 of the ICHT with the appropriate changes (as underlined in the text) to
bring it into conformity with paragraph 3 above.

2/ Paragraph 1 of Article 296 of the ICNT is closely related to paragraph 4
cf that Lrticle. Paragraph & of Article 296 was reformulated and embodied in
paragraph 3 »f the redrafted Article 296, Paragraph 1 of irticle 296 of the ICNT
has alss been redrafted and reproducsé as a separate Article 296 bis, The
relationship of the new draft irticle 296 bis to paragraphs 1 and 2 of redrafted
irticls 296 have yet to be considered by the appropriate Committee and by the
Informal Plenaxry.
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2. On receipt of such an application, the court or tribunal shall immediately
notify the other party or parties to the dispute of the application, and shall fix
a reasonable time-limit within which the other party or parties may request such a
determination.

3. Nothing in paragraph 1 or 2 affects the right of any perty to a dispute to
raise preliminary objections in accordance with the applicable rules of procedure.

General provisinn on abuse of rights

Article ...,

Lbuse of rights é/

L1l States shall excrcise the rights and jurisdictions recognized in this
Convention in such a manner as not to harm unnecessarily or arbitrarily the rights
of other States or the interests of the international community.

é/ This is a new provision vhich is to be inserted in an appropriate place
in the Conventien. It has received consensus within the Group.
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Report by the Chairman of Negctiating Group 7 on the Work of the Group

During its wori: the CGroup, which consisted of some 100 delegatlons, held.
16 meetings. All the meetings were held "in plenary'", because the Group could- not
agree upon the establishment cf any smaller working organs. However, saeveral
consultations took place within the Group, and during the last few days small
private consultation groups convened to informal meetings in order to examine
possibilities for consensus solutions,

Within its mandate the Group had to deal with Articles 15, 74 and 83 as well
as sub-paragraph 1 (a) of Article 297 of the ICNT. Twenty working documents were
distributed durins the work of the Group.

Article 15

As regards Article 15 (concernlng delimitation of the territorial sea between
States with opposite or adjacent coasts) there seems to be widespread support to
the retention of its present formulstion in the ICNT with two dra¥ting amendments
suggested by the Chairman in the light of discussions held., Accerdingly the text
would read as follows:

"Where the coasts of two States are opposite or adjacent to each other,
neither of the two States is entitled, failing agreement between them to the
contrary, to extend its territorial sea beyond the median line every point of
which is equidistant frowm the nearest points on the baselines from which the
breadth of the territorial seas of each of the two States is measured. The
above provision does not apply, however, where it is necessary by reason of
historic title or other special circumstances to delimit the territorial seas
of the two States in a way which is at variance therewith."

Articles 74/8% and Article 297, sub-paragraph 1 (a)

Articles 74/83, r-ragraph 1

Like before, the positions of the delegations differed markedly between those
in support of the equidistance solution and those favouring delimitation in
accordance with eguitable principles. The main proposals on this basic issue are
contained in working documents NG7/2, sponsored by 22 States advocoting the
employment of the median or equidistance line as a general principle, and NC7/10,
sponsored by 29 States emphasizing esquitable principles as the basic premise for
any measures of delimitation. No compromise on this point did materialize during
the discussions held, although one may note, that there appears to be general
agreement as regards two of the various elements of delimitation: first,
consensus seems to prevail to the effect that any measure of delimitation should
be effected by agreement, and second, all the proposals presented refer to
relevant or special circumstances as factors to be taken into account in the
process of delimitation. As a whole, however, no approach or formulation received
such widespread and substantial support that would offer a substantislly improved
prospect of a consensus in the Plenary. On the other hand, the discussions
clearly indicated that consensus could not, either, be reached upon the present
formulation in the ICNT,
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Articles 74/83, paragraph 2 and Article 297, sub-paragraph 1 (a)

The discussions on paragraph 2 of Articles 74/83'35 well as the related
provisions of Article 297, sub-paragraph * (a), were still characterized by
opposing arguments on the desirability of compulsory dispute settlement procedures,
Suggestions were made both as to emphasize the well-established positions and for
finding a compromise solution. Despite intensive efforts within the Negotiating
Group itself, no solution offering a substantially improved prospect of a
consensus could be arrived at. However, a paper setting out a number of
alternative approaches relating to sub-paragraph 1 (a) of Article 297 (Disputes to
be Excepted from Compulsory Procedure) was issued as a result of discussions held
within an informal consultation group led by Professor L.B. Sohn (United States
of America). Due to shortage of time it was not possible to submit this document
(later distributed as NG7/20) to discussion within the Negotiating Group, but it
was hoped that it might offer a useful framework for further discussions on the
subject.

Articles 74/83, paragraph 3

There seems to be general agreement to the effect that the Convention should
contain a specific provision on interim measures to be applied pending agreement
or settlement in delimitation cases. As the question of provisional arrangements,
by its very nature, is directly related to the basic criteria of delimitation laid
down in paragraph 1, positions adopted thereto were reflected in the discussions
on paragraph 3, as well. A fair amount of interest was awarded to certain new
suggestions attempting to find a course characterized by some objective elements
aimed to regulate the economic and other activities of the States concerned. The
discussions on these suggestions remained, however, of preliminary character and
did not lead to definite formulations receiving such widespread and substantial
support that would offer a substantially improved prospect of a consensus.

Article 74, paragrsph 4

With respect to the definition of the equidistance method included in
paragraph 4 of Article 74 of the ICNT, but absent from Article 33, it was pointed
out that, if such a definition were deemed to be necessary, its proper place would
perhaps be with other definitions in Article 1 dealing with the "use of terms"
employed in the Convention. - The Chairman’s view that the matter could be left to
the Drafting Committee was not opposed.

Article 74, paragraph 5, Article 33, psragraph 4

No major objections were recorded to these paragraphs which thus could remain
unchanged.

There was a general feeling within the Groun that negotiations on the
delimitation problems concerned should be continued at s later stage of the
Conference and that the rules of delimitation and the settlement of disputes
thereon should not be sepasrated from each other.
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