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I. Conduct of negotiations

During the first part of the ninth session of the Conference,
the working group of 21 conducted 15 meetings to deal with the
outstanding issues before the First Committee, commencing
where it terminated at the eighth session. It was as usual
chaired over-all by the Chairman of the First Committee, Mr.
P. B. Engo of the United Republic of Cameroon who also
co-ordinated the negotiations on issues involving the Assembly
and the Council. Mr. F. Njenga of Kenya. Chairman of nego-
tiating group I, co-ordinated the negotiations on matters
relating to the system of exploration and exploitation. Mr. T.
Koh of Singapore, Chairman of negotiating group 2, co-or-
dinated those concerning financial arrangements. Mr. H.
Wuensche of the German Democratic Republic continued
consultations with the group of legal experts on the settlement
of disputes relating to Part XI.

The Chairman of the First Committee. as principal co-or-
dinator, received reports from all the co-ordinators on the
negotiations and consultations conducted by them and submits
this report which contains the results obtained.

II. System of exploration and exploitation®
A

1. When entrusted with the task of conducting the nego-
tiations on the system of exploration and exploitation and the
resource policy, I was perfectly aware of the magnitude of the
undertaking and the enormous responsibility the Conference
had put in my hands. Although the basic structure of the par-
allel system had been accepted in the previous stages of nego-
tiations, some essential aspects related to its functioning, par-
ticularly the ways to ensure the effective operation of the two
parallel sides of the system, were still subject to scrutiny and
controversy. On some concrete points, the opposing views
seemed to be irreconcilable as on the question of transfer of
data and technology to the Authority or the production policy,
to put only the most striking examples of divergent positions.

* Incorporating document A/CONF.62/C.1/L.27/Corr.l of 31
March 1930.

* Report submitted by Mr. Njenga, co-ordinator for questions
relevant to negotiating group 1.

t

2. To overcome the enormous difficulties arising from the
establishment of the system, it was necessary not only to have
time but, above all, patience, intelligence and spirit of com-
promise. Of all these, my colleagues in the delegations par-
ticipating in the negotiations proved to have plenty. Today,
thanks to the strenuous efforts of all ooof them and to their
determination to put an end to the exhaustive and prolonged
negotiations, I am able to report some success. We have come
to the end of our assignment with a set of provisions related to
the system that, compared to the previous texts, considerably

_improve, in my opinion, the chances for a viable parallel sys-

tem to implement the principle of the common heritage of
mankind. '

3. Iam aware that the text [ am proposing does not entirely
reflect the aspirations of any State or group of States. It could
not be otherwise with a text that intends to be a genuine com-
promise. But I hope that the new provisions put us in reach of a
feasible and possible agreement. I request that the delegates
should examine each of the articles in this proposal without
prejudice or preconceived fears, keeping in mind that for each
concession made, a concession has been received.

4. Numerous suggestions were made by the delegations
during the negotiations in the working group of 21 and during
the private and intensive consultations I carried out during this
session, as well as during the past sessions. I decided to incor-
porate in the text only those proposals which received wide
support and did not alter the sometimes very fragile balance of
conflicting interests I tried to reflect in the text. The articles of
Part XI of the revised informal composite negotiating text
(A/CONF.62/W.P.10/Rev.1) with respect to which substantial
t..amendments have been made, and of the provisions of annex
I1, some of which have also t..been amended, will be found in
the appendix to this report. I shall make some comments t..on
those amendments which, in my view, are the most significant.

5. In Part XI there were three important issues still unre-
solved. The first of these refers to the principle contained in
article 140 according to which activities in the area shall be
carried out for the benefit of mankind as a whole. Some
delegations had, and 1 believe still have, strong objections
regarding the way in which this principle has been worded in
this provision. They think that there is no valid reason to extend
the sharing of the benefits derived from the exploitation of the
area beyond the group of States which will become parties to
the convention. It was suggested in this respect that the words
“amongst States Parties” should be added to paragraph 2 of
article 140. This proposal did not get broad support among
many of the delegations. Moreover, it is my impression that any
restriction such as the one proposed would contradict other
provisions of the convention, as well as the wording and the
spirit of resolution 2749 (XXV) of the General Assembly,
which refer to the benefit of mankind as a whole. Therefore, |
abstained from introducing any sybstantive change to this
provision.

6. The other two remaining issues in Part XI related o
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article 151 on production policies and to paragraph 6 of article
155, related to the so-called moratorium on the activities in the
area in case of failure of the review conference to reach an
agreement.

7. As you know, during the seventh session, I proposed to
entrust a group of experts with the difficult task of dealing with
the thorny problem of the resource policy. I will report later on
behalf of Mr. Nandan, on the work done during those
negotiations.

8. The problem of the moratorium established in para-
graph 6 of article 155 has proved to be one of the most intrac-
table issues that we have had to face during our negotiations.
Thanks to the constructive contribution of some delegations
and the spirit of understanding of all those who participated in
the negotiations, a satisfactory comproinise is probably in sight.
This compromise is based on a new procedure according to
which the review conference may decide, in case no agreement
has been reached five years after its commencement, to adopt
by a two-thirds majority of the States Parties and to submit to
them such amendments to the system as the Conference de-
termines necessary and appropriate. Such amendments shall
enter into force for all States Parties on the thirtieth day fol-
lowing their ratification, accession or acceptance by three
quarters of the States Parties. | think that this text overcomes
the objections made to the previous texts by some developed
countries that a moratorium could lead to the cutting off of
ocean mining activities at a time when these minerals would be
most needed by the world economy. On the other hand, the text
| submit now satisfies, in my opinion. the condition required by
the developing countries in the sense that the procedure for
review of the system should not prejudge the new system. |
hope that the new version of paragraph 6 of article 155 will
receive the support of the Conference.

9. 1would also draw your attention to two other changes in
article 155. The first may be found in the opening words of
paragraph 1. This provision now reads: “Fifteen years from the
first of January of the year in which the earliest commercial
production commences under an approved plan of work . . .”.
This change is a part of the agreement reached in the group of
experts chaired by Mr. Nandan which they assured me is a
consequentia] change necessitated by the new formula
proposed in article 151. Also in paragraph | of this article 1
have introduced drafting changes in order to formulate in a
more logical way the purposes of the system of exploration and
exploitation that the review conference has to consider in
detail.

10. The second is an addition to paragraph 13. It was sug-
gested that after the reference to the rights of States and their
general conduct in relation to the area, the following words
should be added: “and their participation in exploration and
exploitation of its resources in conformity with the present
Convention”. I heard no objections to this proposal. Therefore
1 decided to incorporate those words in the text.

11.. I wish also to point out some changes in the wording of
article 133 on “Use of terms”. Some of them are purely editor-
ial, as the deletion of the definition of the term “activities in the
Area”, since this has already been included in article | of the
convention. The description of the resources of the area con-
tained in subparagraph (b) of this article has been changed
following the advice of the experts on this matter.

12. The goals of the amendments introduced in the new
article 5 of annex 11, on the transfer of technology are twofold:
on the one hand, they aim at making the undertakings of the
operator binding and more precise, thus strengthening the po-
sition of the Enterprise when dealing with the operator or the
owner of the technology. On the other hand, the amendments
aim at establishing some realistic limitation to these obligations
with respect to their duration, and to the kind of technology to
be transferred.

13.  Asanexample of the first kind of amendments, [ would
like to draw your attention to the first paragraph of the new
suggested text. It has been made clear in this text that the
obligation to make available to the Authority a general des-
cription of the equipment and methods to be used by the
operator, is not tied to the approval of the plan of work or to the
signature of the contract. This information has to be transmit-
ted to the Authority, when the plan of work is submitted to it by
the applicant. The provision relating to this undertaking con-
tained in paragraph | (a) of article 5 has been separated from
the second part of that paragraph. concerning the obligation to
inform the Authority of revisions, whenever substantial tech-
nological change or innovation is introduced. This latter ob-
ligation will arise, normally, once the contract has entered into
force. Paragraph 2 in the new suggested formula takes care of
that obligation.

14.  Another innovation is that in the new text it has been
made clear that all the obligations of the operator concerning
transfer of technology constitute terms of the contract. There-
fore these undertakings are as binding as any undertaking in
the other terms of the contract. Violations of those terms may
bring about the penalties established in article 17 including
suspension or termination of the contract. In this respect, I wish
to draw your attention to the new drafting changes related to
the settlement of disputes afising from the undertakings
required by this article.

15.  Following what I perceive as the prevailing tendency
amongst the delegations. I have eliminated the special
procedure set forth in paragraph 2 of article 5. In the opinion of
many delegations, this text established a cumbersome and
possibly protracted procedure for settling disputes in relation to
the transfer of technology.

16. I hope that the solution I am proposing in paragraph 4
of the suggested text will meet with general approval. This
solution consists of submitting all the disputes on this matter to
the compulsory disputes settlement procedure established in
Part X1, section 6, leaving open the possibility for the parties to
submit to binding commercial arbitration, in accordance with
the rules of the United Nations Commission on International
Trade Law or any other procedure that may be acceptable,
disputes as to whether the offers made by the owner of the
technology are within the range of fair and reasonable com-
mercial terms and conditions. Only time will show whether this
general procedure will be more expeditious than the more
detailed procedures in the revised negotiating text. The
proposal has the merit of flexibility, inasmuch as it recognizes
that the time it takes to settle a dispute will be determined by
the complexity of the issue to be resolved.

17. The suggested compromise text maintains, almost un-
changed, the text of paragraph 1 (c) of article 5, concerning the
undertakings of the operator when he is legally entitled to
transfer the technology. It is now paragraph 3 (a) in the new
text. But important amendments have been introduced in the
case where the operator uses a technology owned by a third
party. In this case, the operator has to obtain from the third
party a written assurance that he will make that teciinology
available to the Enterprise to the same extent as it is made
available to the operator, and on fair and reasonable commer-
cial terms and conditions. An important amendment consists of
the obligation of the operator to obtain from the owner of the
technology a legally binding and enforceable assurance when-
ever it is possible to do so without additional cost to the oper-
ator. Itis my understanding that if the Enterprise considers that
a legally enforceable undertaking is necessary, it will be ready
to meet such financial consequences as may be entailed.

18. Twish to point out that I amended the text in paragraph
3 (b) of article 5 as it appeared in document WG.21/Informal
Paper 8. In the new version, the provision refers to the tech-
nology owned by a third party that the operator “intends” to
use. This change has been made in order to take care of the
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wishes of some developing countries to go back to the wording
in paragraph 1 (b) of article 5 of the revised negotiating text,
according to which the contractor undertakes to use the tech-
nology which he is not legally entitled to transfer only if he has
obtained written assurance from the owner of such technology.
In the new wording. [ tried to stress the fact that the written
assurance precedes the actual use of the technology by the
operator.

19. The developing countries also requested reintroduction
of the reference to the penalties. specifically blacklisting. men-
tioned in paragraph 1 (b) of article 5 in the revised negotiating
text, in case the owner of the technology refuses to honour his
assurance. | do not think that the reference to blacklisting is
necessary. since the Authority. in assessing the merits of an
application, has the inherent power to blacklist an applicant or
a third party owner of the technology whose past assurances
have been unreliable.

20. Subparagraphs (¢) and (4 ) of paragraph 3 in the new
text describe two possible ways open to the Enterprise to obtain
the technology when its owner is not the operator, and once an
assurance has been obtained from him. The Enterprise may
decide to deal with either the operator who has obtained the
assurance from the owner of the technology, or directly with
the owner of the technology. In both cases the operator has
specific obligations. In the first case, the operator shall take all
feasible measures to acquire the legal right to transfer the
technology to the Enterprise. Once the operator has obtained
such legal right. the technology may be transferred to the En-
terprise in accordance with paragraph 3 (a). In assessing
whether the operator has taken all feasible measures. account
may be taken of the relationship existing between the operator
and the owner of the technology. The last two sentences in
paragraph 3 (¢) deal with this particular situation, and they are
clear enough not to be explained here. In the second case, that
is, when the Enterprise decides to negotiate directly with the
owner of the technology. the operator shall facilitate its acqui-
sition for the Enterprise. This has been set forth in paragraph 3
(d).

21. Inaddition to all these obligations. the new formula has
incorporated. in paragraph 5. a procedure similar to that con-
tained in paragraph 3 of article 5 of the revised negotiating text.
According to this procedure. when the Enterprise is un-
able to obtain technology to commence in a timely manner, the
recovery and processing of minerals, either the Council or the
Assembly may convene a group of States Parties. composed of
those which are engaged in activities in the area, of those which
have sponsored entities engaged in such activities, and of others
having access to such technology, to deal with the crisis. The
group shall consult and take whatever effective measures are
necessary to ensure the availability of the technology to the
Enterprise.

22. As 1 said earlier, some of the changes have been in-
troduced with the purpose of making more precise and
definitive the scope and duration of these obligations. The
following are such changes: first, referring to the information to
be transmitted to the Authority about equipment and methods
to be used by the operator, the term “non-proprietary” was
added in paragraph |, qualifying the word “information”.
Secondly, in the definition of “technology” for the purposes of
this article that you may find in paragraph 8, the word
“specialized” was added to make more specific the kind of
technology to which this article refers. In the same paragraph 1
decided to make another amendment to document
WG.21/Informal Paper 8 of the working group of 21, consist-
ing of the insertion of the word “viable” before the word
“system”. By making this amendment, my intention was to
establish in a clear and acceptable manner that the technology
we are talking about in this provision covers all the operations
referred to in all paragraphs of article 5, particularly in para-
graph 5, which refers to the recovery and processing of minerals

from the area. In other words, the system has to be com-
prehensive. I think that this addition is enough for this purpose
and no other more specific terms in the definition are required.

23. Moreover, a new paragraph has been added referring
to the time-limit for those undertakings under article 5. The
request made by some developed countries for the establish-
ment of a time-limit did not raise serious objections. Since the
purposes of the obligations under this article are to enable the
Enterprise to undertake the conduct of activities in the area,
and to begin commercial production of minerals as soon as
possible, it was agreed that these obligations should not be
permanent. Furthermore, it is unrealistic to expect any owner
of technology to accept such obligations in perpetuity. The
problem arises as to how to fix a time-limit. The majority of
delegations seemed to favour establishing a time-limit after the
Enterprise commences commercial production of minerals
from the area. | came to the conclusion that a 10-year time-
limit, during which the undertakings related to transfer of
technology may be invoked. would be acceptable by most of
the delegations. This has been reflected in new paragraph 7.

24.  With respect to the obligations to transfer technology to
developing countries, they are restricted to the situations
where, for one reason or another, the same technology has not
been transferred to the Enterprise.

25. In article 6 on approval of plans of work submitted by
applicants, changes were made in the provisions containing
rules to prevent the monopolization of the area by an enterprise
or State. These changes aim at clarifying the situations in which

" the Authority may withhold the approval of plans of work and

at establishing more realistic standards than those set forth in
the previous draft for the prevention of monopolization. | think
that the new paragraph 3 (c) and the present wording of para-
graph 3 (d) (i) and (ii) fulfil in an acceptable manner those
goals. | only wish to pinpoint the reduction of the maximum
aggregate size of mine sites that a State may hold from 3 per
cent to 2 per cent of the total sea-bed area which is not reserved.

26. Various amendments have been introduced in article 7
on selection of applicants. Some, as in the introductory sen-
tence of paragraph 2, and particularly thatin paragraph 5, were
made for the sake of clarification. Two new provisions have
been added to this article: the new paragraph 2 (c) refers to
applicants who have already invested most resources and 2ffort
in prospecting or exploration amongst those to whom the
Authority will give priority. The new paragraph 3 takes care of
applicants who have not been selected in a period, providing
for priority in subsequent periods until they receive a contract.

27. I considered very useful the suggestions made during

. the discussions in the sense that some objective standards

would be set forth in article 8 on reservations of sites for the
submission of the data to the Authority by the applicant. Since
we had no time to elaborate on those standards, I decided to
add a provision containing a reference to some standards
related specifically to polymetallic nodule data. 1t will be
necessary, in due course, to make rules and regulations relating
to other minerals.

28. Minor changes were introduced in paragraph 3 and
paragraph 4 of article 8 bis. In paragraph 3, the terms “and
conditions” were added after the word “requirements”. In par-
agraph 4, I changed the first sentence to make it consistent
with the wording used in other provisions of Part XI and annex
IL .

29. Paragraph | of article 10 on joint arrangements was

" simplified by deleting some terms which were not necessary or

which were misplaced. 1 also decided to add a sentence
providing that joint arrangements with the Author-
ity shall have the same security of tenure as other contracts with
the Authority. In paragraph 3 of the same article, I deleted the
term.“in the reserved sites”, which, in my view, was a wrong
reference. :
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30. Some delegations made very useful suggestions refer-
ring to article 13 on transfer of data. In order to clarify the kind
of data which is subject to the rules contained in such provision,
[ decided to introduce amendments in paragraphs 2 and 3.
According to the first amendment in paragraph 2, equipment
and design data are exempted from the presumption of the
non-proprietary character set forth therein. At the end of the
first sentence of paragraph 3, concerning the prohibition to
disclose data by the Authority, I have added the following
words: “but the data on the reserved sites may be disclosed to
the Enterprise”. The reasons to exclude this kind of data from
the prohibition set forth in paragraph 3 are obvious.

31. In article 16 on “Rules, Regulations and Procedures”
minor amendments were introduced in paragraphs | (a) (iv)
and (x); paragraph | (d) and paragraph 2 (d) in order to har-
monize the language of these provisions with that of related
provisions. In paragraph 2 (a) the addition of a reference to
article 151 in the second sentence responds to the need to relate
this provision with the resource policy.

32. The addition of the last words in paragraph 2 of article
17 aims at giving more flexibility to the Authority concerning
the imposition of penalties and allowing it to apply. when
appropriate, a lesser penalty than suspension or termination of
the contract in the cases covered under paragraph 1 (a) of the
same article.

33. Lastly, in article 19 I have added a final sentence the
purpose of which is to avoid that, by the way of transfer of
rights arising out of a contract, a contractor circumvents the
rules preventing monopolization of the area.

ANNEX

Part X1. The Area
Article 133.  Use of terms

For the purposes of this Part
(@) “Resources” means mineral resources in situ. When recovered
from the Area, such resources shall be regarded as minerals.

(b) Resources shall include:

(i) Liquid or gaseous substances at or beneath the surface such as
petroleum, gas. condensate. helium, and also sulphur and salts
recovered in liquid form;

(ii) Solid substances occurring on the surface or at depths of less
than three meires below the surface, including polymetallic
nodules;

(iii)  Solid substances at depths of more than three metres below the
surface;

(iv) Metal-bearing brine at or beneath the surface.
Article 140.  Benefit of mankind

1. Activities in the Area shall be carried out for the benefit of
mankind as a whole, irrespective of the geographical location of States,
whether coastal or land-locked, and taking into particular considera-
tion the interests and needs of the developing States and peoples who
have not attained full independence or other self-governing status
recognized by the United Nations in accordance with General Assem-
bly resolution 1514 (XV) and other relevant General Assembly resolu-
tions as specifically provided for in this Part of the present Convention.

2. The Authority shall provide for the equitable sharing of benefits
derived from the Area through an appropriate mechanism in accord-
ance with paragraph 2 (/) of article 160.

Article 150.  Policies relating to activities
in the Area

Activities in the Area shall be carried out as provided by this Part in
such a manner as to foster healthy development of the world economy
and balanced growth of international trade, and to promote interna-
tional co-operation for the over-all development of all countries,
especially the developing States and with a view to ensuring:

(@) Orderly and safe development and rational management of the
resources of the Area, including the efficient conduct of activities in the
Area and. in accordance with sound principles of conservation, the
avoidance of unnecessary waste;

{(b) The expansion of opportunities for participation in such activi-
ties consistent particularly with articles 144 and 148;

(c). Participation in revenues by the Authority and the transfer of
technology to the Enterprise and developing States as provided for in
the present Convention;

(d) The increase in the availability of the minerals produced from
the resources of the Area as needed. in conjunction with minerals
produced from other sources, to ensure supplies to consumers of such
minerals;

(e) Just and stable prices remunerative to producers and fair to
consumers for minerals produced both from the resources of the Area
and from other sources. and the promotion of equilibrium between
supply and demand: .

() The enhancing of opportunities for all States Parties, irrespec-
tive of their social and economic systems or geographical location. to
participate in the development of the resources of the Area and
preventing monopolization of activities in the Area; and

(g) The protection of developing States from adverse effects on
their economies or on their export earnings resulting from a reduction
in the price of affected mineral. or in the volume of that mineral
exported, to the extent that such reductions are caused by activities in
the Area, as provided in article 151.

Article 155. The Review Conference

1. Fifteen years from the Ist of January of the year in which the
earliest commercial production commences under an approved plan of
work. the Assembly shall convene a conference for the review of the
provisions of this Part and the annexes thereto which govern the system
of exploration and exploitation of the resources of the Area. The Con-
ference shall consider in detail, in the light of the experience acquired
during that period. whether the provisions of this Part governing the
system of exploration and exploitation of the resources of the Area have
achieved their aims in all respects, including whether they have
benefited mankind as a whole; whether, during the I5-year period,
reserved areas have been exploited in an effective and balanced way in
comparison with non-reserved areas: whether the development and use
of the Area and its resources have been undertaken in such a manner as
to foster healthy development of the world economy and balanced
growth of international trade: whether monopolization of activities in
the Area has been prevented; whether the policies set forth in articles
150 and 151 have been fulfilled: and whether the system has resuited in
the equitable sharing of benefits to be derived from activities in the
Area, taking into particular consideration the interests and needs of the
developing States.

2. The Conference shall ensure that the principles of the common
heritage of mankind. the international régime designed to ensure its
equitable exploilation for the benefil of all couniries, especially the
developing States. and an Authority to conduct, organize and control
activities in the Area are maintained. It shall also ensure the mainte-
nance of the principles laid down in this Part with regard to the exclu-
sion of claims or exercise of sovereignty over any part of the Area, the
rights of States and their general conduct in relation to the Area, and
their participation in exploration and exploitation of its resources in
conformity with the present Convention, the prevention of mo-
nopolization of activities in the Area, the use of the Area exclusively for
peaceful purposes, economic aspects of activities in the Area, scientific

“research, transfer of technology, protection of the marine environment,

and of human life, rights of coastal States. the legal status of the
superjacent waters and air space and accommodation as between the
various forms of activities in the Area and in the marine environment.

3. The Conference shall establish its own rules of procedure.

4. Decisions adopted by the Conference under the provisions of
this article shall not affect rights acquired under existing contracts.

5. Five years after the commencement of the Review Conference, if
agreement has not been reached on the system of exploration and
exploitation of the resources of the Area, the Conference may decide
during the ensuing twelve months, by a two-thirds majority of the
States Parties. to adopt and submit to the States Parties for ratification,
accession, or acceptance such amendments to the system as it deter-
mines necessary and appropriate. Such amendments shall enter into
force for all States Parties on the thinieth day following their
ratification, accession. or acceptance by three fourths of the States
Parties.

Annex 11

Basic conditions of prospecting, exploration
and exploitation
Article 1. Title to minerals

Title to minerals shall pass upon recovery in accordance with the
provisions of the present Convention.
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Article 2. Prospecting

1. (a) The Authority shall encourage the conduct of prospecting
in the Area.

(b) Prospecting shall be conducted only after the Authority has
received a satisfactory written undertaking that the proposed prospec-
tor shall comply with the present Convention and the relevant rules and
regulations of the Authority concerning protection of the marine envi-
ronment, co-operation in training programmes according to articles 143
and 144 and accepts verification by the Authority of compliance. The
proposed prospector shall. together with the undertaking, notify the
Authority of the broad area or areas in which prospecting is to take

lace.
P {c) Prospecting may be carried out by more than one prospector in
the same area or areas simultaneously.

2. Prospecting shall not confer any preferential. proprietary, ex-

" clusive or any other rights on the prospector with respect to the re-

sources. A prospector shall, however, be entitled to recover a reason-
able amount of resources of the Area to be used for sampling.

Article 3. Exploration and exploitation

I. The Enterprise. States Parties and the other entities referred to in
paragraph 2 (b) of article 153, may apply to the Authority for approval
of plans of work covering exploration and exploitation of resources of
the Area. :

2. The Enterprise may apply' with respect to any part of the Area,
but applications by others with respect to reserved areas are subject to
the additional requirements of article 8 bis of this annex.

3. Exploration and exploitation shall be casried out only in areas
specified in plans of work referred to in paragraph 3 of article 153, anf:l
approved by the Authority in accordance with the provisions of this
annex and the relevant rules, regulations and procedures of the
Authority.

4. Every plan of work approved by the Authority shall:

(a) Be in strict conformity with the present Convention and the
rules and regulations of the Authority;

(b) Ensure control by the Authority of activities in the Area in
accordance with paragraph 4 of article 153; :

(c) Confer on the operator exclusive rights for the exploration and
exploitation of the specified categories of resources in the area covered
by the plan of work in accordance with the rules and regulations of the
Authority. If the applicant presents a plan of work for one of the two
stages only, the plan of work may confer exclusive rights with respect to
such a stage.

5. Except for plans of work proposed by the Enterprise, each plan
of work shall take the form of a contract to be signed by the Authority
and the operator or operators upon approval of the plan of work by the
Authority.

Article 4. Qualifications of applicants

I.  Applicants, other than the Enterprise. shall be qualified if they
have the nationality or control and sponsorship required by paragraph
2 (b) of article 153, and if they follow the procedures and meet the
qualification standards established by the Authority by means of rules,
regulations and procedures.

2. Sponsorship by the State Party of which the applicant is a na-
tional shall be sufficient unless the applicant has more than one na-
tionality, as in the case of a partnership or consortium of entities from
several States, in which event all States Parties involved shall sponsor

" the application, or unless the applicant is effectively controlled by

another State Party or its nationals, in which event both States Parties
shall sponsor the application.

3. The sponsoring State or States shall, pursuant of article 139, have
the responsibility to ensure, within their legal systems, that a contractor
so sponsored shall carry out activities in the Area in conformity with its
obligations under the present Convention and the terms of its contract.
A sponsoring State shall not, however, be liable for damage caused by
any failure of a contractor sponsored by it to comply with its obligations
if that State Party has enacted legislation and provided for adminis-
trative procedures which are, within the framework of its legal system,
reasonably appropriate for securing compliance by persons under its
jurisdiction.

4. Except as provided in paragraph 6, such qualification standards
shall relate to the financial and technical capabilities of the applicant

- and his performance under previous contracts with the Authority.

5. The procedures for assessing the qualifications of States Parties
which are applicants shall take into account their character as States.

6. The qualification standards shall require that every applicant,
without exception, shall as part of his application undertake to:

{a) Accept as enforceable and comply with the applicable obliga-
tions created by the provisions of Part X1, rules and regulations of the
Authority, decisions of the organs of the Authority, and terms of his
contracts with the Authority:

(b) Accept control by the Authority of activities in the Area, as
authorized by the present Convention;

(c) Provide the Authority with a written assurance that his obliga-
tions under the contract will be fulfilled in good faith;

(d) Comply with the provisions on the transfer of technology set
forth in article 5 of this annex. '

Article 5. Transfer of technology

1. When submitting a proposed plan of work, every applicant shall
make available to the Authority a general description of the equipment
and methods to be used in carrying out activities in the Area, as well as
other relevant non-proprietary information about the characteristics of

such technology, and information as to where such technology is
available,

2. Every operator under an approved plan of work shall inform the
Authority of revisions in the description and information required by
paragraph | above whenever a substantial technological change or
innovation is introdyced.

3. Every contract for the conduct of activities in the Area entered
into by the Authority shall contain the following undertakings by the
operator:

(a) ' To make available to the Enterprise, if and when the Authority
shall so request and on fair and reasonable commercial terms and
conditions, the technology which is to be used by him in carrying out
activities in the Area and which he is legally entitled to transfer. This
shall be done by means of licence or other appropriate arrangements
which the operator shall negotiate with the Enterprise and which shall
be set forth in a special agreement supplementary to the contract. This
commitment may be invoked only if the Enterprise finds that it is
unable to obtain the same or equally efficient and useful technology on
the open market and on fair and reasonable commercial terms and
conditions;

(b) Toobtain a written assurance from the owner of any technology
that the operator intends to use in carrying out activities in the Area
which is not covered under subparagraph (a) and is not generally
available on the open market that the owner will, if and when the
Authority so requests, make available to the Enterprise to the same
extent as made available to the operator, that technology under licence
or other appropriate arrangements and on fair and reasonable com-
mercial terms and conditions. This assurance shall be made legally
binding and enforceable whenever it is possible to do so without addi-
tional cost to the contractor;

(c) To take all féasible measures. if and when requested to do so by
the Enterprise, to acquire the legal right to transfer to the Enterprise in
accordance with subparagraph (a) any technology he uses in carrying
out activities in the Area which he is not legally entitled to transfer and
which is not generally available on the open market. In cases where
there is a substantial corporate relationship between the operator and
the owner of the technology, the closeness of this relationship and the
degree of control or influence shall be relevant to the determination
whether all feasible measures have been taken. In cases where the
operator exercises effective control over the owner, failure to acquire
the legal rights from the owner would create a presumption that such
measures have not been taken;

(d) To facilitate the acquisition by the Enterprise under licence or
other appropriate arrangements and on fair and reasonable commer-
cial terms and conditions of any technology covered by subparagraph
(b) above should the Enterprise decide to negotiate direcity with the
owner of the technology and request such facilitation;

(e) To take the same measures as those prescribed in subpara-
graphs (a), (b), (c) and (d) for the benefit of a developing country or
group of developing countries which has applied for a contract under

. article 8 bis of this annex, provided that these measures shall be limited

to the exploitation of the reserved par of the Area proposed by the
applicant, and provided that activities under the contract sought by the
developing country or group of developing countries would not invelve
transfer of technology to a third country or the nationals of a Izird
country. Obligations under this provision shall only apply with respect
to any given contractor where technology has not been requested or
transferred by him to the Enterprise.

4. Disputes concerning the undertakings required by paragraph 3,
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like other provisions of contracts. shall be subject to compulsory dis-
pute settlement in accordance with Part XI. and monetary penalties.
suspension, or termination of contract as provided in article 17 of this
annex. Disputes as to whether offers made are within the range of fair
and reasonable commercial terms and conditions may be submitted by
either party to binding commercial arbitration in accordance with the
arbitration rules of the United Nations Commission on International
Trade Law or other arbitration rules if and when prescribed in the
rules, regulations and procedures of the Authority.

5. In the event of the Enterprise being unable to obtain appropriate
technology on fair and reasonable commercial terms and conditions to
commence in a timely manner the recovery and processing of minerals
from the Area. either the Council or the Assembly may convene a
group of States Parties composed of those which are engaged in activi-
ties in the Area, those which have sponsored entities which are engaged
in activities in the Area and other States Parties having access to such
technology. This group shall consult together and shall take effective
measures to ensure that such technology is made available to the
Enterprise on fair and reasonable commercial terms and conditions.
Each such State Party shall take all feasible measures to this end within
its own legal system.

6. In the case of joint ventures with the Enterprise. technology
transfer will be in accordance with the terms of the joint venture
agreement.

7. The undertakings required by paragraph 3 shall be included in
each contract for the conduct of activities in the Area until the Enter-
prise has begun commercial production of minerals from the resources
of the Area, and these undertakings may be invoked until ten years
after the Enterprise has begun such commercial production.

8. For the purposes of this article, “technology” means the
specialized equipment and technical know-how. including manuals.
designs, operating instructions. training and technical advice and as-
sistance, necessary to assemble. maintain and operate a viable system
and the legal right to use these items fOr that purpose on a non-exclu-
sive basis.

Article 6. Approval of plans of work submitted
by applicants

1. Six months after the entry into force of the present Convention,
and thereafter each fourth month, the Authority shall take up for
consideration proposed plans of work.

2. When considering an application for a contract with respect to
exploration and exploitation, the Authority shall first ascertain whether:

(a) The applicant has complied with the procedures established for
applications in accordance with article 4 of this annex and had given
the Authority the commitments and assurances required by that article.
In cases of non-compliance with these procedures or of absence of any
of the commitments and assurances referred to, the applicant shall be
given 45 days to remedy such defects;

(b) The applicant possesses the requisite qualifications pursuant to
article 4.

3. All proposed plans of work shall be dealt with in the order in
which they were received, and the Authority shall conduct, as expedi-
tiously as possible, an inquiry into their compliance with the terms of
the present Convention and the rules, regulations, and procedures of
the Authority, including the operational requirements, the financial
contributions and the undertakings concerning the transfer of tech-
nology. As soon as the issues under investigation have been settled, the
Authority shall approve such plans of work. provided that they con-
form to the uniform and non-discriminatory requirements established
by the rules, regulations, and procedures of the Authority, unless:

(a) Part or all of the proposed area is included in a previously
approved plan of work or a previously submitted proposed plan of
work which has not yet been finally acted on by the Authority:

(b) Partor all of the proposed area is disapproved by the Authority
pursuant to paragraph 2 ( w) of article 162;

(c} The preduction limitation set forth in paragraph 2 of article 151
or the obligations of the Authority under a commodity agreement or
arrangement to which it has become a party as provided for in para-
graph | of article 151 prevents the approval of any applications or
requires a selection among applications received during the period of
time specified above;

(d) The proposed plan of work has been submitted or sponsored by
a State Party which already holds:

(i) Plans of work for exploration and exploitation of polymetalli¢
nodulesin non-reserved sites that, together with éither part of

the proposed site, would exceed in size 30 per cent of a circular
area of 400.000 square kilometres surrounding the centre of
either part of the area covered by the proposed plan of work.

(ii)  Plans of work for the exploration and exploitation of polyme-
tallic nodules in non-reserved sites in application of article 8 of
the present annex. which in aggregate size constitute 2 per cent
of the total sea-bed area which is not reserved or otherwise
withdrawn by the Authority from eligibility for exploitation
pursuant to paragraph 2 (w) of article 162.

4. For the purpose of the standard set forth in paragraph 3 (d). a
plan of work proposed by a partnership or consortium shall be counted
on a pro rata basis among the sponsoring States Parties involved ac-
cording to paragraph 2 of article 4 of this annex. The Authority may
approve plans of work covered by paragraph 3 (d) if it determines that
such approval would not permit a State Party or persons sponsored by it
to monopolize the conduct of activities in the Area or to preclude other
States Parties from activities in the Area.

Article 7. Selection of applicants

1. Where the selection must be made among applicants because of
the production limitation set forth in paragraph 2 of article 151, or
because of the obligations of the Authority under a commodity
agreement or arrangement to which it has become a party. as provided
for in paragraph 1 of article 151. the Authority shall make the selection
on the basis of objective and non-discriminatory standards set forth in
rules and regulations drawn up in accordance with this article.

2. The Authority shall consider all qualified applications received
within the preceding period of time referred to in paragraph 1 of article
6. and shall give priority to those which:

(@) Give better assurance of performance. taking into account the
financial and technical qualifications of the proposed operator and
performance. if any. under previously approved plans of work:

(b) Provide earlier prospective financial benefits to the Authority,
taking into account when production is scheduled to begin;

(c) Have already invested most resources and effort in prospecting
or exploration.

3. Applicants who are not selected in any period shall have priority
in subsequent periods until they receive a contract.

4. Selection shall be made taking into account the need to enhance
opportunities for all States Parties, irrespective of their social and
economic systems or geographical locations, to participate in activities
in the Area and to prevent monopolization of such activities.

5. The Authority shall have priority to exploit the reserved areas
either solely through the Enterprise or through joint ventures with
States Parties or with private entities sponsored by them whenever
fewer reserved sites than non-reserved sites are under exploitation.

6. The Authority shall make its decisions pursuant to this article as
promptly as possible after the close of each period.

Article 8. Reservation of sites

Each application. other than those proposed by the Enterprise or by
any others for reserved sites, shall cover a total area, which need not be
a single continuous area, sufficiently large and of sufficient estimated
commercial value to allow two mining operations. The proposed oper-
ator shall indicate the co-ordinates dividing the area into two parts of
equal estimated commercial value and submit all the data obtained by
him with respect to both parts of the area. Without prejudice to the
powers of the Authority pursuant to article 16 of this annex, the data to
be submitted concerning polymetallic nodules will relate to mapping,
sampling, the density of nodules, and the composition of metals in
them. Within forty-five days of receiving such data the Authority shall
designate the part which is to be reserved solely for the conduct of
activities by the Authority through the Enterprise or in association with
developing countries. This designation may be deferred for a further
period of forty-five days if the Authority requests an independent
expert to assess whether all data required by this article has been
submitted to the Authority. The area designated shall become a re-
served area as soon as the plan of work for the non-reserved area is
approved and the contract is signed.

Article 8 bis.  Activities in reserved sites

1. The Enterprise shall be given an opportunity to decide whether it
intends to carry out activities in each reserved site. This decision may be
taken at any time, unless a notification pursuant to paragraph 4 is
received by the Authority, in which event the Enterprise shall take its
decision within a reasonable time. The Enterprise may decide to exploit
such sites in joint ventures with the interested State or entity.

. . - .
2. The Enterprise may conclude contracts for the execution of part
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of its activities in accordance with article 11 of annex IlI. It may also

enter into joint ventures for the conduct of such activities with any

willing entities which are eligible to carry out activities in the Area
pursuant to paragraph 2 ( b) of article 153. When considering such joint
ventures. the Enlerprise shall offer to States Parties which are
developing countries and their nationals lhe opportunity of effective
participation.

3. The Authority may prescribe. in the rules. regulations. and
procedures of the Authority procedural and substantive requirements
and conditions with respect to such contracts and joint ventures.

4. Any State Party which is a developing country or any natural or
juridical person sponsored by it and effectively controlled by it or by
other developing country which is a qualified applicant. or any group of
the foregoing, may notify the Authority that it wishes to submit a plan
of work pursuant to article 6 with respect to a reserved site. The plan of
work shall be considered if the Enterprise decides. pursuant to para-.
graph L. that it does not intend to carry out activities in that site.

Article 9. Separate stages of operations

If an operator, in accordance with paragraph 2 (c) of article 3 of this
annex, has an approved plan of work for exploration only. he shall have
a preference and a priority among applicants for a plan of work for
exploitation with regard to the same areas and resources: provided,
however. that where the operator’s performance has not been satisfac-
tory such preference or priority may be withdrawn. '

Ariicle 10. Joint arrangements

. Contracts may provide for joint arrangements. when the parties
so agree. between the contractor and the Authority through the Enter-
prise. in the form of joint ventures or production sharing, as well as any
other form of joint arrangement which shall have the same protection
‘against termination, suspenswn or revision as contracts with the
Authority.

2. Contractors entering into such joint arrangements with the En-

terprise may receive financial incentives as provided for in the ﬁnancnal
arrangements established in article 12 of this annex.

3. Joint venture partners of the Enterprise shall be liable for the
payments required by article 12 to the extent of their joint venture
share, subject to financial incentives as provided in article 12.

Article 11 Activities conducted by the Enterprise .

I. Activities in the Area conducted under paragraph 2 (a) of article

153 through the Enterprise shall be governed by the provisions of Part
X1, and the relevant annexes. the rules, regulations and procedures of
the Authority and its reievant decisions.

2. Any plan of work proposed by the Enterprise shall be accom-
panied by evidence supporting its financial and technological
capability.

Article 13.  Transfer of data

1. The operator shall transfer, in accordance with the rules and
regulations and the terms and conditions of the plan of work, to the
Authority at time intervals determined by the Authority, all data which

are both necessary and relevant to the effective implementation of the .

powers and functions of the principal organs of the Authority in respect
of the area covered by the plan of work.

2. Transferred data in respect of the area covered by the plan of
work deemed to be proprietary may only be used for the purposes set
forth in this articte. Data which are necessary for the promulgation of
rules and regulations concerning protection of the marine environment
and safety other than equipment design data shall not be deemed to be
proprietary.

3. Data transferred to the Authority by prospectors, applicants for
contracts for exploration and exploitation, and contractors deemed to
be proprietary shall not be disclosed by the Authority to the Enterprise
or outside the Authority. but the data on the reserved sites may be
disclosed to the Enterprise. Such data transferred by such persons to the
Enterprise shall not be disclosed by the Enterprise to the Authority or
outside of the Authority. The responsibilities set forth in paragraph 2 of
article 168 are equally applicable to the staff of the Enterprise.

Article 14.  Training programmes

The contractor shall draw up practical programmes for the training
of personnel of the Authority and developmg countries, including the
participation of such personnel in all activities covered by the contract,
in accordance with paragraph 2 of article 144.

Article 5. Exclusive right to explore and exploit

The Authority shall, pursuant to Part XI and the rules and regula-

tions prescribed by the Authority, accord the operator the exclusive:

right to explore and exploit the area covered by the plan of work in
respect of a specified categorv of minerals und shall ensure that no other
entity operates in the same area for a different category of mineralsin a
manner which might interfere with the operations of the operator. The
operator shall have security of tenure in.accordance with paragruph 6

~of article 153.

Article 16.  Rules, regulations and proce.dures

1. The Authority shall adopt and uniformly apply rules. regulations
and procedures for the implementation of its functions as prescribed in
Part XI on the following matters:

(a) Administrative procedures relating to prospecting. exploration
and exploitation in the area.

(b) Operations:
(1) Size of area:
(it) Duration of operations;

(iii) Performance requirements including assurances pursu-
"~ ant to paragraph 6 (c) of article 4:
(iv) Categories of resources:
(v) Renunciation of areas;
(vi) Progress reports:
(vii) Submission of data:
(viit) Inspection and supervision of operations:

(ix) Prevention of interference with other acuvmes in the marine
environment;

(x) Transfer of rights and obligations by a contractor;

(xi) Procedures for transfer of technology to developing coun-
tries in accordance with amcle 144 and for their direct
participation;

(xii) Mining standards and practices including those relating to

operational safety. conservation of the resources and the

protection of the marine environment:

Definition of commercial production:

Qualification standards for applicants.

(xiii)
(xiv)
(¢) Financial matters:

(i) Establishment of uniform and non-discriminatory costing and
. accounting rules, as well as the method of selection of auditors:

(i) Apportionment of proceeds of operations;
(iti) The incentives referred to in article 12 of this annex.
(d) Rules, regulations and procedures to implement decisions of

the Council taken in pursuance of paragraph 4 of article 151 and of
paragraph 2 (d ) of article 164.

2. Regulations on the following items sha]l fully reflect the ob-
jective criteria set out below:

(@) Sizeof area: )
The Authority shall determine the appropriate size of areas for

- exploration which may be up to twice as large as those for exploitation
“in order to permit intensive exploration operations. -The size of area

shall be calculated to satisfy the requirements of article 8 of this annex
on reservation of sites as well as stated production requirements
consistent with article 151, in accordance with the term of the contract
taking into account the state of the art of technology then available for
ocean mining and the relevant physical characteristics of the area.
Areas shall neither be smaller nor larger than are necessary to satisfy
this objective.
(b) Duration of operations:
(i) Prospecting shall be without time-limit;

(ii) Exploration should be of sufficient duration as to permit a
thorough survey of the specific area, the design and construc-
tion of mining equipment for the area, the de-
sign and construction of small and medium-size pro-
cessing plants for the purpose of testing mining and processing
systems;

" (iti)- The duration of exploitation should be related to the economic
life of the mining project, taking into consideration such factors
as the depletion of the ore, the useful life of mining equipment

. and processing facilities and commercial viability. Exploitation
should be of sufficient duration as to permit commercial
extraction of minerals of the area and should include a
reasonable time period for construction of commercial scale,
mining and ‘processing systems, during which period commer-
cial production should not be required. The total duration of
exploitation, however, should also be short enough to give the
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Authority an opportunity to amend the terms and conditions of
the plan of work at the time it considers renewal in accordance
with rules and regulations which it has issued subsequent to
entering into the plan of work.

(¢) Performance requirements:

The Authority shall require that during the exploration stage,
periodic expenditures should be made by the operator which are
reasonably related to the size of the area covered by the plan of work
and the expenditures which would be expected of a bona fide operator
who intended to bring the area into commercial production within the
time-limits established by the Authority. Such required expenditures
should not be established at a level which would discourage prospective
operators with less costly technology than is prevalently in use. The
Authority shall establish a maximum time interval after the exploration
stage is completed and the exploitation stage begins to achieve
commercial production. To determine this interval, the Authority
should take into consideration that construction of large-scale mining
and processing systems cannot be initiated until after the termination of
the exploration stage and the commencement of the exploitation stage.
Accordingly, the interval to bring an area into commercial production
should take into account the time necessary for this construction after
the completion of the exploration stage and reasonable allowance
should be made for unavoidable delays in the construction schedule.

Once commercia®production is achieved in the exploitation stage,
the Authority shall, within reasonable limits and taking into consider-
ation all relevant factors, require the operator to maintain commercial
production throughout the period of the plan of work.

(d) Categories of resources:

. In determining the category of mineral in respect of which a plan of
work may be approved. the Authority shall give emphasis, inter alia, to
the following characteristics:

(i) Resources which require the use of similar mining methods;

and

(ii) Resources which can be developed simultaneously without

undue interference between operators in the same area
developing different resources.

Nothing in this subparagraph shall deter the Authority from granting
a contract for more than one category of mineral in the same area to the
same applicant.

(¢) Renunciation of areas:

The operator shall have the right at any time to renounce without
penalty the whole or part of hlS rights in the area covered by a plan of
work.

(f) Protection of the marine environment:

Rules and regulations shall be drawn up in order to secure effective
protection of the marine environment from harmful effects directly
resulting from activities in the area or from shipboard processing
immediately above a mine site of minerals derived from the mine site,
taking into account the extent to which such harmful effects may
directly result from drilling, dredging, coring and excavation as well as
disposal, dumping and discharge into the marine environment of
sediment, wastes or other effluents.

(g) Commercial production:

Commercial production shall be deemed to have begun if an op-
eraggor engages in activity of sustained large-scale recovery operations
which yield a sufficient quantity of materials as to indicate clearly that
the principal purpose is large-scale production rather than production
intended for information gathering, analysis or equipment or
plant-testing.

Article 17. Penalties

1. A contractor’s rights under the contract concerned may be sus-
pended or terminated only in the following cases:

(a) If, in spite of wamings by the Authority, the contractor has
conducted his activities in such a way as to result in serious, persistent
and wilful violations of the fundamental terms of the contract, Part XI
and the rules and regulations of the Authority; or

(b) Ifa contractor has failed to.comply with a final binding decnsnonv

of the dispute settlement body applicable to him.

2. The Authority may impose upon the contractor monetary
penalties proportionate to the sériousness of the violation in any case of
violation of terms of contract not covered under paragraph 1 (a), or in

"lieu of suspension or termination or in any case covered under para- .

graph I (a).

3. Exceptin cases of emergency orders as provided for in paragraph
2 (v) of article 162, the Authority may not execute a decision involving
monetary penalties, suspension or termination until the contractor has
been accorded a reasonable opportunity to exhaust the judicial rem-
edies available to him pursuant to section 6 of Part X1.

Article 18.  Revision of contract

1. When circumstances have arisen, or are likely to arise, which. in
the opinion of either party. would render the contract inequitable or
make it impracticable or impossible to achieve the objectives set out in
the contract or in Part XI, the parties shall enter into negotiations to
adjust it to new circumstances.

2. Any contract entered into in accordance with paragraph 3 of
article 153 may be revised only with the consent of the parties.

Article 19.  Transfer of rights and obligations
The rights and obligations arising out of a contract shall be
transferred only with the consent of the Authority. and in accordance
with the rules and regulations adopted by it. The Authority shall not
unreasonably withhold consent to the transfer if the proposed trans-
feree is in all respects a qualified applicant and assumes all the

- obligations of the transferor and if the transfer does not confer to the

transferee a plan of work the approval of which would be forbidden by
paragraph 3 (d ) of article 6 of this annex.

Article 20.  Applicable law

1. The law applicable to the contract shall be the provisions of Part
XI. the rules and regulations prescribed by the Authority, the terms and
conditions of the contract, and other rules of international law not
incompatible with the present Convention. Any final decision rendered
by a court or tribunal having jurisdiction by virtue of the present -
Convention relating to the rights and obligations of the Authority and
of the Contractor shall be valid and enforceable in the territory of each
State Party.

2. No State Party may impose conditions on a contractor that are
inconsistent with Part X1. However, the application by a State Party of
environmental or other regulations to sea-bed miners it sponsors or to
ships flying its flag, more stringent than those imposed by the Authority
pursuant to paragraph 2 () of article 16 of this annex shall not be
deemed inconsistent with Part XI.

Article 21.  Liability

Any responsibility or liability for wrongful damage arising out of the
conduct of operations by the contractor shall lie with the contractor,
account being taken of contributory factors by the Authority. Similarly,
any responsibility or liability for wrongful damage arising out of the
exercise of the powers and functions of the Authority shall lie with the
Authority, account being taken of contributory factors by the contrac-
tor. Liability in every case shall be for the actual amount of damages.

B
PRODUCTION POLICY®

1. The group which was convened during the eighth session
in Geneva to review the provisions of article 151 dealing with
production policies resumed its discussions which had been
suspended at the end of the session in New York last year.
Meetings of the group were held on a number of occasions

.between 2 and 21 March and, in addition, a small group

representing the main special interests was convened on sev-
eral occasions. I also held private dlSCUSSlOI’lS with'a number of
individual delegations. :

2. Thediscussions continued, more or less, from where they
were at the last session and this report should be read in con-
junction with my report to the First Committee at the end of the
New York session in August 1979. The group expressed con-
cern that the results of our previous discussions should not be
forgotten or ignored. Accordingly, so as to ensure a continuity
of the record, I will refer back to certain matters which were
covered in the previous reports.

3. The first question raised for discussion was the problem
which has been referred to as “speculative tonnage”, or ton-
nage allocation which has been made to a contractor on ap-
plication but where there is still some considerable doubt and
uncertainty about the possibility of the project getting into

BReport submitted by Mr. Nandan.
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operation. This matter was discussed at the previous session
and it was generally agreed that to tie up tonnage allocation in
this way could make the whole tonnage allocation scheme
unreal. Therefore, 1 have drafted a proposal for a scheme to
prevent such specualtion. Under this scheme, a contractor is
prevented from applying and obtaining a production allocation
more than five years before he is ready for actual commercial
production. This period for obtaining actual production au-
thorization is not related to the date of the contract but rather
directly to the date of commercial production under a plan of
work. This scheme would avoid a situation where a contractor
who does not intend to go into operation for say seven years,
would nevertheless be able to exclude one who may be oper-
ating within say five years.

4. Some delegations have expressed concern that this
proposal could result in a contractor receiving a contract to
exploit but then being unable to get a tonnage allocation when
requested. The problem of those who, by their administrative
structure or policy, must have a longer lead time is appreciated.
But any such delay is likely to be a short one in the light of the
floor mechanism that has been introduced into the production
limitation formula.

5. The question of synchronizing the interim period with
the date of holding the review conference was fully discussed at
previous sessions. Attention was again drawn to this matter but
there does not seem to be any reason to change the amendment
to the first line in article 155 which | proposed in my previous
report and which was generally accepted.

6. Some comments were made concerning the proposed
clause which allows for a degree of flexibility in the annual
production. The principle received general support and the
comments were mainly on matters of clarification. The propo-
sal requires that a supplementary authorization be @btained
should the 8 per cent per annum allowed flexibility in produc-
tion level be exceeded for more than two consecutive years.
Such a supplementary authorization must not exceed 20 per
cent of the original allocation under any plan of work. The
discussion on this proposal raised two further points. First, it
was felt that the grant of a supplementary authorization should
not be allowed to prejudice any other applicant and this reser-
vation has now been reflected in the text. The second point was
that there should be an upper limit to the tonnage which could
be allocated under any one plan of work, in.fact for any one
mine site. The proposed tonnages ranged from 30,000 tons of
nickel per annum up to 60,000 tons but 1 found it is difficult
arbitrarily to assess a figure without reference to some realistic
basis. The discussions on financial arrangements have been
based on an average mine site producing 3 million dry tons of
nodules per annum which would provide 38,800 tons of nickel.
These figures are based on the model of the Massachusetts
Institute of Technology and seem to be generally acceptable as
a basis. In the interest of consistency, I have therefore adopted
the same figures for an average mine site and this, allowing for
the 20 per cent escalation provided for in the proposal, would
be 46,500 tons of nickel per annum. I have accordingly
provided that this shall be the maximum tonnage permitted to
be produced under any one plan of work.

7. It was pointed out by one delegation that a production
control scheme which was based on the actual metal produced
for sale may be more difficult to administer than one based on
the recoverable contained metal of the nodules. This is, to some
extent, a technical and administrative problem, the reason be-
ing that where control is linked with the metal produced, the

Authority will be dependent on having access to properly

audited sales accounts. On the other hand, when it is linked to
the contained recoverable metal in the nodules, the Authority
will need to have an agreed metal recovery percentage factor
and will have to obtain truly representative samples giving the

metal content of the nodules. It was appreciated that the sug- .

gested method would discourage any attempt to deliberately

depress nickel recovery and enhance the production of other
metals because control is exercised on the amount of nickel that
could, under normal operating conditions, be produced. How-
ever, during discussions at a previous session in Geneva, the
practical difficulties of applying this method were fully ex-
amined by a technical group and, in the end, the group
recommended the adoption of a system based on actual nickel
produced. There does not appear to be any cogent reason to
change this decision.

8. The greater part of the time available was occupied in .
the discussion of the proposals put forward for the amendment
to paragraph 2 of article 151, which was the most critical issue
in the acceptance of the production limitation formula. The
purpose of the amendment was to ensure that the tonnage
allocated to sea-bed production would never fall below a cer-
tain amount irrespective of the tonnage calculation in accord-
ance with existing scheme paragraph 2 of article 151. This has
been referred to, rather misleadingly, as the floor for produc-
tion allocation but it should be more aptly called a minimum
allocation ceiling; in other words, it is the minimum level to
which the tonnage ceiling for sea-bed production would be
allowed to fall.

9. The possible problems that the existing land-based
producers may facé with the introduction of sea-bed mining
have been discussed over many sessions and it is not intended
to go into the matter in this report. The culmination of these
discussions is the proposed production limitation formula in
article 151. The concerns and problems of the potential sea-bed
miners and also those of the great number of countries who are
neither major consumers nor producers have also been dis-
cussed in several committees and in particular within this
group. These discussions have led me to the opinion, and 1
think that this reflects a widespread viewpoint, that the interests
of the varidus parties would be most fairly served by the
amendment of article 151 to allow for the inclusion of a min-
imum ceiling.

-10. The discussion at the last session indicated that
delegations favoured the idea of establishing the minimum
ceiling in terms of a specific tonnage rather than as a percentage
of the annual growth in consumption. This resulted in several
proposals, including one from myself, which were based on
such a specific tonnage schedule. At the opening of this session,
two of the proposals had been withdrawn and discussion cen-
tered on the three remaining proposals which had been sub-
mitted by the delegations of Belgium, the Soviet Union and
from myself. However, during the interim period, circum-
stances had changed and the timing of the first commercial
production now seems somewhat more uncertain. This raises
problems in trying to apply a fixed tonnage schedule because it
would be relevant only at a certain point in time and would
have to be adjusted in accordance with a growth index to allow
for changes in the date of commercial production. Interest then
returned to the scheme which could be calculated on a per-
centage of tonnages and would be independent of time. At
about this time the United Kingdom proposed a completely
new scheme which would be based on total world consumption
of nickel instead of the increment in world consumption. The
scheme aroused considerable interest but it was pointed out
thatif this scheme were to be preferred then four new arbitrary
figures would have to be discussed and agreed upon and it did
not seem that this could be achieved at this late stage in the
negotiations,

11. The discussions then returned to proposals that the

.guaranteed minimum ceiling be expressed as a notional min-

imum increment percentage rate of world nickel consumption
which would be built into the mechanism contained in the
article 151 formula. A further proposal was put forward which
would be based on a flat rate increment in world nickel con-
sumption and calculated from an initial build-up tonnage. This

 flat-rate percentage increment would be independent of the
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proposed 60/40 split in the growth segment provided for in
article 151.

12. After lengthy discussion on the various proposals, it
was apparent that total agreement on the matter was not likely
‘to be attained on any of them. The two sides were obviously not
able to agree on any specific figures on the level of the min-
imum ceiling. Nevertheless, [ believe that real differences had
been so narrowed that a compromise proposal from the
Chairman at this time would be appropriate. I have, therefore,
proposed a compromise. Compromises, by their very nature,
cannot meet the maximum demands of all the interested par-
ties, but I believe that this proposal does achieve a fair balance.
The proposal was fully explained by me in the negotiating
group and in consultations. Itis now set outin the annex below,
together with all other suggested changes. I would, however,
like to explain some of the reasoning which prompted me to
propose this particular scheme.

13. Firstly, it was apparent that no ordinary system could
meet all of the demands of all of the interested parties; those
who were concerned with a certain tonnage availability at the
commencement of operations, those whose interests were more
concerned with the middle of the interim period and those
concerned with the end. Nothing but an extraordinarily com-
plicated system or an arbitrary list of tonnages could accom-
plish that, and neither was desirable. I felt therefore that we
should stay as close as possible to the original mechanism in
article 151; itis by no means a simple system but we are at least
beginning to understand it. ‘
T4, Secondly, why select 3 per cent as the minimum ceiling
growth rate of world nickel consumption? 1 admit that it is
difficult to arrive at any figure which will command total

confidence. There are a number of estimates of future world

consumption of nickel, but none of these are identical. The
latest data available to me are the United States Bureau of
Mines estimate which indicates an average annual growth rate
up to the year 2000 as a possible high of 3.8 per cent and a
possible low of 2.2 per cent. Other authorities have comparable
figures such as those mentioned by one delegation, of 3.6 per
cent and 2 per cent. The latest available statistics indicate the
actual 15 year trend line of nickel consumption up to the year
1979 is approximately 3.97 per cent, though this has shown a
falling trend over recent years. I should like to point out that
any changes in the 15 year trend line, which is the foundation of
the whole scheme, would be gradual and predictable. A sudden
change in any one year of the 15 years could not itself cause a
dramatic change in the 15 year average. On the basis of
available data I consider that in using this figure of 3 per cent I
have achieved an even balance between the risk that the figures

might be too high to the disadvantage of the land-based’

roducers or that they are too low, which would frustrate the
plans of the sea-bed mining industry. It should be clearly yn-
derstood that this 3 per centis subject to a 60/40 split as already
provided for in article 151.

15. As a further safeguard, I have incorporated a mechan-
ism which would protect the land-based producers from any
possible distortion of their .existing market because of the
minimum production ceiling, The safeguard mechanism will

ensure ‘that irrespective of the guaranteed tonnage, sea-bed

production under the minimum ceiling will not be allowed to
exceed 100 per cent of the growth segment for that year as
calculated under the original provisions of article 151. In other
words there is no question under the guarantee of forcing the
land-based producers out of their existing market and, in fact,
under a]l practical and foreseeable situations, the actual ceiling
tonnage allocation for the sea-bed production will remain
below the 100 per cent, thus leaving some growth segment for
the land-based producers. It should be aoted that na produc-
tion restrictions apply to land-based or potential land-based
producers dnd they can compete in the whole of the world
market. It Was suggested that the 100 per cent tonnage alloca:

tion for real growth allowed in the safeguard clause should be
limited to the growth from'the date of commercial production
instead of from the beginning of the interim period as in the
text. However, this would be quite inconsistent with the meth-
od of calculation as originally conceived and set out in the
existing text. [ would therefore be most retuctant to complicate
the scheme by ignoring an already accepted factor in the
scheme.

16. A feature of this proposal is the use of a’ minimum
growth rate trend line of.3 per cent, but this has to be based on
some actual tonnage figure. Technically, it would be possible to
take this at any point along the existing and current trend line.
However, by projecting the new trend line in the manner de-
scribed in the proposed text, it would be consistent with the
mechanism in the original text of paragraph 2 of article 151. 1
also believe that the safeguard clause would come into opera-
tion if there is any significant difference in the tonnages when
calculated from any other base point.

17. 1 would then like to refer to other matters connected
with article 151 and specifically paragraph 1. which were not
raised during this session but were fully discussed at the
previous sessions and referred to in my statement of 20 August
1979. These were matters of some importance and I again refer
to two amendments which 1 proposed in paragraph | as a result
of discussions. The purpose of the first one was to clarify the
meaning of the phrase “all interested parties.” 1 have proposed
that this be expanded in such a way that the first sentence
would read: “Acting through existing forums or such new ar-
rangements or agreements as may be appropriate. in which all
interested . parties, including both producers and consumers,
participate.”

18. The second point of concern relates to the fourth and
following sentences in paragraph | which contains detailed
provision concerning the Authority’s role in future commodity
arrangements and agreements. There are differences of view
concerning some aspects of these details. [ myself am inclined
to agree with the suggestion that rather than trying to decide
these complex details now in the abstract, they be left to the
appropriate commodity forums and conference and had, in
fact. suggested that amendment in my previous reports. How-
ever, some delegates put considerable significance in the
wording of this sentence and have expressed grave disquiet at
any suggestion to delete it. Accordingly, 1 have decided to
retain the sentence.

19. Towards the last few days of the discussion on the

-minimum level of ceiling, several matters were raised as dis-

cussion points by the land-based producers. A list of these
points were distributed by them. Some of these matters had
already been discussed at various times and } refer to the
question of eliminating the proposed five year build-up period
for tonnage allocation, the question of decreasing the division
of the growth segment of nickel consumption from the
proposed 60 per cent for sea-bed production and the question
of pro-rated cut-back of sea-bed production during over-sup-
ply. The outcome of the previous discussion on these points was
reported by me at the time and, since no new discussion took
place during this session, there is no point in my adding to any
previous comments.

20. A further matter was raised in the list and that was the
question of redefining the end of the interim period. This has
been mentioned within the group but I feel that it is a matter
which should be more appropriately dealt with in a more
representative group, in particular in the group dealing with
article 155.

21. The question of stockpiling was also raised as a matter
for discussion. This is a very wide subject ranging from stock-
piling of metals for the purpose of manipulating the market to
the stockpiling in order to stabilize the market and it could refer
to the stockpiling of raw materials. This is a matter which 1 feel
is closely sconnected with the question of commodity
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agreements referred to in paragraph | of article 151. I do not
think that we can elaborate any more on the subject beyond the
point that has been incorporated in paragraph 1 without the
danger of restricting the Authority’s freedom of action in
negotiating these agreements.

22, Two further matters were raised together with draft
proposals by the Australian delegation. This was done in the
last few days of the negotiations and. as a result, no meaningful
discussion of them could take place.

23. The first matter was the question of unfair trading
practice and the possibility that preferential treatment would
be given to sea-bed production which would be discriminatory
against the land-based suppliers in their traditional markets.
This matter was also raised by the land-based producers. The
second matter raised referred to the possibility of subsidization
of sea-bed mining in excess of that normally provided for
land-based industry.

-24. Both these matters are important and the Conference

should find opportunity to discuss them further. The Australian
delegation attaches great importance to its proposals and has
conditioned its acceptance of any form of production control
on the solution of these two issues.

25. It would. I-hope, be readily apparent that the subject-
matter is much wider than that of the level of production under
the production ceiling formula. It. in fact. deals with the gen-
eral policy of development of the sea-bed mining industry and
the marketing of the minerals derived. | suggest. therefore, that
the proposal be considered in a more representative negotiat-
ing forum than one which is limited to major land-based
. producers and major consumers of minerals.

26. Finally, it is my impression that the draft changes that |
have suggested in my text. in particular those relating to para-
graph 2 (b) of article 151, are acceptable to a substantial major-
ity of the participants in the negotiating group including the
land-based producers and the consumer countries. It is my

hope that the few delegations which continue to have some °

hesitation will eventually find that, in all circumstances, this is
the best compromise possible if the Conference is to make
progress.

27. Inconclusion. I should like to thank the members of the
group on Production Policy for their friendship and co-opera-
tion. | would also like to express my gratitude to the Chairman
of negotiating group 1, Mr. Njenga. and to the Chairman of the
First Committee for their advice and encouragement. | also
wish to record my special appreciation to Mr. E. Langevad for
his unfailing assistance given to me, and my thanks also to

.members of the secretariat who readily gave their assistance.
A S

ANNEX )
Article 151.  Production policies
1. Without prejudice to the objectives set forth in article 150 and for
the purpose of implementing the provisions of subparagraph (g) of
article 150, the Authority, acting through existing forums or such new
arrangements or agreements as may be appropriate, in which all inter-
ested parties, including both producers and consumers, participate,

shall take measures necessary to promote the growth, efficiency and

stability of markets for those commodities produced from the resources
of the Area, at prices remunerative to producers and fair to consumers.

All States Parties shall co-operate to this end. The Authority shall have -

the right to participate in any commodity conference dealing with those
commodities. The Authority shall have the right to become a party to
any such arrangement or agreement resultmg from such conferences as
are referred to above. The participation by the Authority in any organs
established under the arrangements or agreements referred to above
shall be in respect of the production in the Area'and in accordance with
the rules of procedure established for such organs. The Authority shall
carry out its obligations under such arrangements or agreements in a
manner which assures a uniform and non-discriminatory implementa-
tion in respect of all production in the Area of the minerals concerned.
In doing so, the Authority shall act in a manner consistent with the
terms of existing.contracts and approved plans of work of the
Enterprise.

2. During the interim period specified in subparagraph (a), com-
mercial production shall not be undertaken pursuant to a previously
approved plan of work until an operator has applied for and has been
issued a production authorization from the Authority during a period
beginning not more than five years prior to the planned commence-
ment of commercial production under that plan of work ualess the
Authority prescribes another period in its rules and regulations. In his
application for the authorization, the operator shall specify the annual
quantity of nickel expected to be recovered under the approved plan of
work. The application shall include a schedule of expenditures to be
undertaken subsequent to receiving an authorization by the operator
reasonably calculated to allow him to begin commercial production on
the date planned. The Authority shall issue a production authorization
for the level of production applied for unless the sum of that level and
the levels already authorized exceeds the nickel production ceiling, as
calculated pursuant to subparagraph (b) in the year of issuance of the
authorization, during any year of planified production falling within the
interim period. When issued, the production authorization and ap-
proved application shall become a part of the approved plan of work.

(a) The interim period shall begin five years prior to | January of
the year in which the earliest commercial production is planned to
commence under an approved plan of work. In the event that the
earliest commercial production is delayed beyond the year originally
planned, the beginning of the interim period and the production ceiling
originally calculated shall be adjusted accordingly. The interim period

- shall last 25 years or until the end of the review conference referred to in

article 155 or until the day when such new arrangements or agreements
as are referred to in paragraph 1 enter into force, whichever is earlier.
The Authority shall resume the power provided in this paragraph for
the remainder of the interim period if the said arrangements to
agreements should lapse or become ineffective for any reason
whatsoever.

(b) The production ceiling for any year of the interim period
beginning with the year of the earliest commercial production shali be
the sum of (i) and (ii) below:

(i) The difference between the trend line values for annual nickel
consumption, as calculated pursuant to this subparagraph, for
the year immediately prior to the year of the earliest commer-
cial production and the year immediately prior to the com-
mencement of the interim period: plus

(i) Sixty per cent of the difference between the trend line values

for nickel consumption, as calculated pursuant to this subpar-
agraph, for the year for which the production authorization is
being applied for and the year immediately prior to the year of
the earliest commercial production;

(iii) Trend line values used for computing the nickel production

: ceiling pursuant to this subparagraph shall be those annual

nickel consumption values on a trend line computed during the

year in which a production authorization is issued. The trend

_ line shall.be derived from a linear regression of the logarithms

of actual nickel consumption for the most recent 15-year pe-

riod for which such data are available, time being the in-

dependent variable. If the annual rate of trend line increase so

derived is less than 3 per cent, the trend line used to find the

ceiling shall instead be derived by projecting a new trend line

based on the original trend line value for the first year of the

relevant 15-year period increasing at 3 per cent annually.

Provided that the limit established for any year of the interim

period may not exceed 100 per cent of the growth in nickel

consumption from the beginning of the interim period as cal-
culated along the original trend line.

(c) The Authority shall reserve for production by the Enterprist;,

~:.'pursuam to approved plans of work a quantity of 38,000 tons of nickel

from the available production ceiling calculated pursuant to subpara-
graph (b).

(d) If, pursuant to subparagraph (b), the operator’s application for
an authorization is denied, the operator may reapply to the Authority at
any time.

(e) An operator may in any year produce less than or up to 8 per
cent more than that level of annual production of minerals from

" nodules specified in his production authorization, provided that the

over-all amount of production shall not exceed that specified in the

* authorization. Any increase over 8 per cent and up to 20 per cent in any

year or any increase in the third and subsequent years following twa

consecutive years in which increases occur shall be negotiated with the

Authp_r_ngy, which may requlre the operator to obtain a suEiPlemcmary
he Authar. |
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ity shall not authorize the production, una.: any plan of work, of a
quantity in excess of 46.500 tons of nickel per y.ar Applications for
such supplementary production shall be taken up by the Authority only

after all pending applications by operators who have not yet received '

production authorizations have been acted upon and due account has
been taken of other likely applicants. The Authority shall be guided by
the principle of not exceeding the total production allowed under the
production limitation in any year of the interim period.

(f) The Authority shall ensure by means of rules and regulations
issued pursuant to annex 1. article 16. that the levels of production of
other metals such as copper. cobalt and manganese extracted from the
nodules that are recovered pursuant to a plan of work will be no higher
than those which would have been produced had the operator
produced the maximum level of nickel from those nodules pursuant to
this paragraph.

3. The Authority shall have the power to limit the level of produc-
tion of minerals from the Area, other than minerals from nodules,
under such conditions and applying such methods as may be appro-
priate. Regulations adopied by the Authorily pursuant to this provision
will be subject to the procedure set forth in article . . . (entry into force of
amendments to the present Convention).

4. Following recommendations from the Council on the basis of
advice from the Economic Planning Commission, the Assembly shall
establish a system of compensation for developing States which suffer
adverse effects on their export earnings or economies resulting from a
reduction in the price of an affected mineral or the volume of that
mineral exported, to the extent that such reduction is caused by activi-
ties in the Area.

HI1. Financial arrangements™

1. The work which 1 did at this session comprises three
parts: the financing of the Enterprise, the financial terms of
contracts and the statute of the Enterprise.

2. Because of the importance of the question of financing
the Enterprise and its linkage to the financial terms of contracts,
I will discuss the former question separately from the statute of
the Enterprise, even though the provisions relating to the
financing of the Enterprise are to be found in article 10 of the
statute of the Enterprise.

3. I will now say a word about the manner in which the
work was conducted at this session. First, 1 consulted exten-
sively with delegations in the Group of 77 and with delegations
of the developed countries. Secondly, the working group of 21
held one meeting to discuss the question of the financing of the
Enterprise. Thirdly, several meetings were held of the group of
financial experts. These meetings were open to all delegations
and were extremely well attended.

4. The texts which formed the basis of our work consisted
of: article 12 of annex I on the financial terms of contracts as
well as the text of article 3 and of paragraph 3 of article 10 of
annex I[1 which [ submitted at the end of the resumed eighth
session in August 1979.® To facilitate the discussion of the
question of the financing of the Enterprise, I issued a paper,
WG.21/Informal Paper 7, and the co-ordinators of the working
group of 21 issued a paper, WG.21/Informal Paper 6 on the
question of the Statute of the Enterprise.

THE FINANCIAL PACKAGE

5. Although the financial terms of contracts and the
financing of the Enterprise are logically distinct and separate
issues, it has always been understood in negotiating group 2
that there is an inseparable linkage between the two issues and
that they form a negotiating package. It was always understood
by delegations that for the proposal on one issue to be accept-

able, the proposal on the other issue must zlso be acceptable

and that there could be trade-offs between the proposals on the
two issues, :

" ¥Report submitted by Mr. Koh, co-ordinator for questions relevant
to negotiating group 2. ! . .
- ®See Official Records of the Third United Nations Conference on the
Law of the Sea, vol, XIl, document A/CONF.627C.1/L.26.7

FINANCING THE ENTERPRISE

6. At the end of the resumed eighth session, I proposed a
new paragraph 3 to article 10 of annex IIl. The paragraph
contains the following four salient points. First, the Enterprise
is assured of the funds necessary to carry out one fully inte-
grated project. The amount of the funds to be given to the
Enterprise is to be fixed in relation to an integrated mining
project which would enabie the Enterprise to process up to four
‘metals. namely: cobalt, copper. manganese and nickel. The
reason why the four metals are mentioned is not in order to
compel the Enterprise to process the four metals even if it is
uneconomic to do so but in order to establish a criterion for
computing the amount-of the funds to be given to the Enter-
prise. In my proposal. the amount of the funds would be de-
termined by the Assembly. upon the recommendation of the
Council, on the advice of the Governing Board of the Enter-
prise. The second salient point is that 50 per cent of the funds to
be given to the Enterprise would be in the form of long-term
interest-free loans from States Parties. The remaining 50 per
cent of the funds would be raised by the Enterprise as inter-
est-bearing loans which would be guaranteed by States Parties.
The third salient point is that the scale for determining the
contributions of States Parties for loans and debt guarantees
would be determined in accordance with the schedule referred
to in paragraph 2 (e) of article 160, which is based upon the
United Nations scale. The fourth salient point concerns the
repayment of the interest-free loans to States Parties. Under my
proposal, the repayment of interest-bearing loans would have
priority over the repayment of interest-free loans. | have also
proposed that the Assembly, upon the recommendation of the
Governing Board of the Enterprise, would adopt a schedule for
the repayment of the interest-free loans to the States Parties.

7. In the discussions held at this session. several issues were
raised concerning the financing of the Enterprise. A few
delegations of industrialized countries wanted to reopen the
discussion of the ratio between interest-free loans and inter-
est-bearing loans. They demanded the alteration of the ratio of
one-to-one to a ratio of one-part interest-free loans to two-parts
interest-bearing loans. I have refused to change the one-to-one
ratio for several reasons. First, I consider a debt-equity ratio of
one-to-one as not being abnormal in the light of the survey of
debt-equity ratios of mining companies contained in the annex
to my report of the last session. Secondly, whilst it is true that
some mining companies have a capital structure made up of
two-parts debt to one-part equity, it is also true that the Enter-
prise will be a new institution with no assets and with no track
record. According to some experts, the Enterprise may find it
more difficult to borrow funds than well-established mining
companies. Thirdly, I consider the ratio of one-part interest-
free loans to one-part interest-bearing loans as being an in-
separable part of the financial package.

8. One delegation from an industrialized country-has again
put forward the proposal that the Enterprise should, after an
initial period. pay interest on the loans from States Parties. |
have also rejected this demand because I regard the proposal |
put forward at the last session that the loans should be long-
term and interest-free as another essential element in the
fnancial package. The danger is that if we start tampering with
parts of the financial package, the whole package may fall
apart.

9. Several delegations have raised the point that Govern-
ments would like to know the extent of their financial obliga-
tions towards financing the Enterprise, preferably before they
sign the convention and, in any case, before they ratify it. They
have therefore suggested that the amount of the funds to be
made available to the Enterprise should be specified in the
convention and that the amount be qualified by an escalating
factor to take account of inflation. I have come to the conclu-
sion that it wouldrbe unwise to adopt this approach. The reason
is that the current estimates concerning the capital requirement
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to undertake an integrated mining project may turn out to be
very different from the capital which will actually be required.
The difference between the amount specified and the amount
actually required could not be taken care of by an escalating
factor which would only take account of inflation. One
delegation has suggested that. in addition to the provision for
the escalation of costs, the amount specified could be reviewed
either by the Council or by the Assembly. This approach
would, however, rob the amount specified of the certainty
which some delegations demand. Another suggestion was
made during the discussions. The suggestion is to let the
preparatory commission look into this question. The merit of
this approach is that the preparatory commission would be
working at a time closer to the actual commencement of sea-
bed mining and would, therefore. have access to much more
reliable data than we now do. Whatever the amount fixed by
the preparatory commission may be. it could be subject to an
escalating factor in order to take account of inflation. Having
considered the three options, i.e. the option of letting the As-
sembly fix the amount in the future, the option of specifying the
amount in the convention and the option of asking the prepar-
atory commission to determine the amount, I have come to the
conclusion that the third option is the best. It will not satisfy
those who want to know the amount before they sign the
convention but it will at least enable them to know before they
ratify it. I have therefore added one sentence to the end of
paragraph 3 (a) of article 10 to reflect this option.

10. Another issue raised in the discussions concerns the
repayment of the interest-free loans to States Parties. Two
demands were made by some industrialized countries. The first
is that the Council should have some role in the process of
deciding the repayment schedule. Members of the Group of 77
were able to accept this proposal. I have therefore refiected this
in my redraft of paragraph 3 (f) of article 10. The second
proposal is that the repayment schedule should be determined
by the rules and regulations of the Authority. This proposal was
not found acceptable by the Group of 77.

11. In order to ensure that the interest-free loans and the
debt guarantees will be freely usable by the Enterprise, I have
proposed a paragraph stating that the funds made available to
the Enterprise shall be in freely usable currencies or in curren-
cies which are convertible in the major foreign exchange mar-
kets into freely usable currencies. My proposal was accepted by
all delegations and is now incorporated in paragraph 3 (g) of
article 10. A final issue raised by several delegations concerns
the manner in which paragraphs 3 (a) and (b) will be im-
plemented in practice. Under article 301, the Convention will
come into force if 70 States ratify the Convention. The scale
referred to in paragraph 2 (e) of article 160, which will be used
for determining the contributions of States under paragraphs 3
(a) and (b). is based upon the assumption that all Member
States of the United Nations will become parties to the Con-
vention. We must also bear in mind that it is our common
desire to provide the Enterprise with the funds referred to in
paragraph 3 (a) as soon as possible. Three problems, therefore,
arise. First, if the States initially ratifying the convention pay
according to the United Nations scale and there is a shortfall,
how will this shortfall be covered? Secondly, will States acced-
ing to the Convention at a later stage also be required to
contribute to the funds of the Enterprise? Thirdly, will the
States which ratified the Convention initially and which con-
tributed more than their share, according to the United Nations
scale, towards the funds of the Enterprise be reimbursed for
their supplementary contributions? I have tried to provide
answers to these three questions in paragraphs 3 (c)and 3 (d ) of
article 10.

12. In the event of a shortfall, States initially ratifying the
Convention will share among themselves, according to the
same scale, the shortfall by way of both interest-free loans and
debt guarantees, subject to a limit that the shortfall shall not be

greater than 25 per cent of the funds necessary to carry out one
fully integrated project, in accordance with article 3 (a). States
acceding to the convention at a later stage will contribute to the
funds of the Enterprise on the basis of this scale. And, in answer
to the third question, these contributions and guarantees from
States acceding to the Convention at a later stage will be used
exclusively by the Enterprise to reimburse States Parties for
their supplementary contributions by way of interest-free loans
and to substitute their debt guarantees on interest-bearing
loans by the debt guarantees of the States ratifying the Con-
vention at the later stage.
THE FINANCIAL TERMS OF CONTRACTS

13. At the end of the resumed eighth session, 1 proposed a
new text of article 12 of annex II containing the financial terms
of contracts. [ have already remarked upon the linkage
between my proposal on the financing of the Enterprise and the

financial terms of contracts in the negotiations. I should also

emphasize that the system of financial payments, as well as the
rates of those payments, contained in article 12, represent a
very delicate balance.

14. From the discussions in the group of financial experts,
as well as from the extensive consultations I have held with
delegations. I have found that the system of financial payments
in article 12 is acceptable to all delegations.

15. Concerning the rates of financial payments, I have
found that the majority of the industrialized market-economy
countries, all the industrialized centrally-planned-economy
countries and the majority of the members of the Group of 77
can live with the proposal made at the last session.

16. There were, however, some delegations which were not
satisfied with the rates proposed.

17. The delegation of India felt that the production charge
rate in the second period should be restored to 5 per cent. Italso
suggested that the attributable net proceeds floor of 25 per cent
should be raised to 35 per cent. It also suggested that the rates
be raised so that the income of the Authority will be restored to
the levels achieved under the proposal contained in the revised
negotiating text.

18. In contrast to India’s views, the delegations of Belgium,
France and Japan complained that the rates are too high, The
Federal Republic of Germany suggested two modifications.

19. Japan would like to reduce the production charge rates
in the mixed system from 2 per cent and 4 per cent to 1.5 per
cent and 2.5 per cent, and would like to define “return on
investment” on the basis of the cost-ratio attributable net
proceeds.

20. The Federal Republic of Germany would like to raise
the return on investment, referred to in paragraph 6 (a) of
article 12 from 15 per cent to 20 per cent. It would also like to
lengthen step one in the incremental schedule from 0 per cent
to 10 per cent, to O per cent to 15 per cent, and change step two
from 10 per cent to 20 per cent, to 15 per cent to 25 per cent.

21. The delegation of Belgium felt that the rates were too
burdensome, especially on a contractor engaged in mining

- only. Under the mixed system, Belgium would reduce the

production charge rates from 2 per cent and 4 per cent to 0.5
per cent and 2 per cent. Belgium would also like to alter the
three incrementatl steps for determining the Authority’s share
of the contractor’s attributable net proceeds, as well as the rates
applicable in the two periods. In the first period, the Belgium
proposal would reduce the tax rates from 35 per cent to 10 per
cent, from 42.5 per cent to 20 per cent, and from 50 per cent to
30 per cent. In the second period, Belgium would also like to
reduce the rates from 40 per cent to 30 per cent in the first
increment.

-~22. The proposal of France is identical to that of Belgium
with only one difference. The difference is that in the first
increment in the second period the rate should be 20 per cent.

23. In the discussions in the group of financial experts on
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article 12, one delegate from a developing land-based producer
country said that he had undertaken a preliminary study com-
paring the system of financial payments contained in article' 12
with the tax systems applicable in his country and in several
other developed and developing countries. His general con-
clusion was that the financial burden of a contractor, under
article 12, was roughly comparable with the tax burden of a
mining company operating in his country and in other coun-
tries. As a representative of a land-based producer, he was
therefore satisfied that article 12 would not lead to an artificial
diversion of investment from land-based to sea-bed mining
and was therefore consistent with the objective in paragraph 1
{f) of article 12.

24. Having considered carefully the comments and reac-
tions of delegations, [ have come to the conclusion that the rates
of financial payments contained in article 12 represent the best
compromise that can be achieved. They appear to enjoy
widespread and substantial support from delegations in the
various interest groups. I have therefore decided not to alter
either the scheme of financial payments or the rates contained
in my proposal of August 1979.

25. The French delegation proposed that we should
provide for contracts for exploration including the financial
terms of such contracts. Under the French proposal, a contract
for exploration would last six years. The application fee for
such a contract would be $100.000. The annual fixed fee would
be $200,000. The contractor would commit himself to spend a
minimum of $10 per square kilometre per year. Members of
the Group of 77 rejected the French proposal for several rea-
sons. First, they feared that a contractor would do very little
prospecting and the Authority would therefore be provided
with very little prospecting data for its choice of sites. Secondly,
they saw the proposal as a means of escaping the payment of
part of the annual fixed fee of $1 million. Finally, they pointed
out that the negotiations had always proceeded on the as-
sumption of contracts for exploration and exploitation and it
was 0o late in the day to change this basic assumption.

26. 1 have made a number of changes to that text, of a
drafting nature or of a minor character. which I will now
proceed to explain.

27. 1 have added one sentence to paragraph 3 in order to
take account of the negotiations on article 151. This sentence
says that if the approved commencement of commercial
production is postponed because of a delay in the allocation of
the production quota, in accordance with article 151, the an-
nual fixed fee shall be waived for the period of postponement.
This addition was accepted by the group of financial experts
and supported by the Chairman of the group of experts nego-
tiating on article 151,

28. Inparagraph 41 have made three minor changes In the
introductory sentence of the paragraph the word “month” has
been replaced by the word “year”. This change was made in
response to a suggestion by a member of the European Eco-
nomic Community that a contractor would not be able to make
an informed choice between the two systems of financial
payments within a month of the commencement of commercial
production. The suggestion was that the contractor should
make his choice within a year. This suggestion was accepted by
most of the experts from the Group of 77 who spoke on the
point. In subparagraphs.(a) and (b), | have deleted the refer-
ences to the single system and the mixed system because these
terms are not used anywhere else in article 12.

29. In paragraph 5 1 have made two minor changes. In’
subparagraph (a) (ii) the words “years 11-20” have been re-
placed by “years 11 to the end of commercial production”. The
reason for this change is that. although we assume that the
period of commercial production will be 20 years, we should
provide for the contingency that the Authority may permit
commercial production to extend beyond 20 years. in which

event the contractor should continue to be liable to make

financial payments. In subparagraph (b) a reference to para-
graph 8 has been included.

30. In paragraph 6 I have made a number of drafting
changes to clarify various concepts and definitions. In subpar-
agraph (a) I have inserted the words “as a result of the payment
of the production charge at 4 per cent” in order to make explicit
what was implicit in the subparagraph. In subparagraph (b), a
reference to paragraph 8 has been included. Subparagraph (d )
has been redrafted so that the definition of when the first period
of commercial production ends and the second period of com-
mercial production begins is clear. | have made no changes to
the substance of this subparagraph. In subparagraphs (e). (g),
(h), (j ), (1).(0) and ( p) only editorial changes have been made.
In subparagraph (k) I have made a small amendment to reflect
the generally acceptable accounting practice of allowing net
operating losses to be carried forward, as well as backward.
Subparagraph (n) collects in one place the definitions of va-
rious terms when applied to a contract for mining only.

31. In paragraph 7 (a) the order of the last two sentences
has been inverted.

32. | have amended paragraph 12 in order to bring it into
line with paragraph 3 ( g) of article 10 of annex IfI.

33. lhave made a minor change in paragraph 15 in order to
bring it into line with the text of paragraph 2 of article 188.
proposed by the Chairman of the group of legal experts on
disputes settlement in Part XI.

THE STATUTE OF THE ENTERPRISE

34. With agreement of the Chairmen. Mr. Engo, and Mr.
Njenga. [ conducted consultations with delegations on annex
I11, the statute of the Enterprise. To assist delegations in the
discussion, a paper (WG.21/Informal Paper No. 6) was
prepared and issued. I would like to explain the framework
within which that paper was prepared and the considerations
which have led me to propose a number of changes to the
statute of the Enterprise. First. I have respected the powers
which the Assembly. on the one hand and the Council, on the
other hand. enjoy over the Enterprise. I have therefore made no
attempt to amend either article 160 or article 162. Secondly, I
have respected the structural relationship between the Autho-
rity and the Enterprise. Thirdly. | have attempted to give the
Enterprise a commercial orientation in order to ensure that it
will conduct its business operations in an efficient manner.
Fourthly. I have attempted to reflect the idea that the Enter-
prise should enjoy autonomy in running its business operations
subject. of course. to the convention and its annexes. Fifthly. I
have tried to take account of the pioneering nature of the
Enterprise as the first international commercial organization
the world proposes to establish. I will explain briefly the
changes I propose to the statute of the Enterprise.

Article 1

35. Paragraph 1 has been redrafted to bring it in line with
paragraph 7 of article 170 of the convention. A new paragraph
3 reflects the proposition that, subject to the provisions of the
convention. the Enterprise shall operate on sound commercial
principles.

Article 2

36. Paragraph 2 is new. It proposes that, subject to the
provisions of the convention and its annexes. as well as the
general policies of the Assembly and the directives of the
Council. the Enterprise shall enjoy autonomy in the conduct of
its operations. -

Article 5
37. In this article I have proposed both substantive and
drafting changes. I shall confine my comments to the substan-
tive changes.
38. Inmy proposal. the Assembly elects the members of the
Governing Board, paying due regard to the principle of equit-
able geographical representation.
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39. France proposed that representation of the Governing
Board should take account of the financial contributions to the
Enterprise of States Parties. In their view, “as long as the
Enterprise has not repaid the whole of the loans furnished or
guaranteed by the States Parties. the members of the Govern-
ing Board shall be nominated by States Parties which together
have furnished or guaranteed at least 70 per cent of those
loans”. They also added that the Governing Board should
include at least two representatives of each geographxcal
region.

40. Members of the Group of 77 rejected the French
proposal for several reasons. First, they pointed out that a
board composed according to the French proposal would look
like a board of creditors. This was never the understanding in
the negotiations on this point. Secondly. they criticized the
French proposal because it was inconsistent with the notion
that the Enterprise belonged to all States Parties, irrespective of
the amount of their financial contributions. Thirdly. they ar-
gued that the French proposal could create conflicts of interest
and could also hamper the growth and viability of the
Enterprise.

41. In paragraph I. ] have added a new sentence stating
that. in submitting nominations of candidates for election to
the Governing Board, members of the Authority shall bear in
mind the need to submit candidates of the highest standard of
competence, with qualifications in relevant fields so as to en-
sure the viability and success of the Enterprise. The formula-
tion is based upon suggestions made by several African
delegations and the USSR and it found wide support.

42. In paragraph 3 I have raised. the majority required for
decisions from a majority of the votes cast to a majority of the
Board. I feel that this change is desirable because of the im-
portance of the decisions of the Governing Board. In the same
paragraph I have also included the idea that if a member of the
Board has a direct conflict of interest on a matter before the
Board he shall refrain from voting on the matter.

43. In paragraph 4 | have proposed that each member of
the Board shall be remunerated. The amount of remuneration
shall be fixed by the Assembly upon the recommendation of
the Council. In fixing the amount, the Assembly and the
Council will. of course. take into account whether the Board
will function in continuous session or meet only periodically.

44. In paragraph 5 I have suggested that members of the
Governing Board should act in their personal capacity. In
consequence. they shall not seek or receive instructions from
any Government or from any other source in discharging their
duties.

45. In paragraph 6 | have included a proposal made by
several delegations from Africa that if a vacancy occurs on the
Board. the vacancy should be filled by the Assembly and not by
the Governing Board.

46. In paragraph 9 I have addpted a French proposal that
any member of the Authority may ask the Governing Board for

information in respect of its operations which particularly’

affect that country. The Board shall endeavour to provide such
information.

Article 5 bis

47.  Although this paragraph is new, the powers and func-
tions which | propose to confer on the Governing Board are
mostly not new but are to be found scattered in various provi-
sions of the convention and the annexes. It is normal in the
constitution or statute of an institution to specify its powers and
functions. This is the reason why I have drafted this new article.
The formulation of the 14 subparagraphs has been exhaus-
tively discussed in the group of financial experts and should
therefore not be controversial.

Article 6

48. In this article | have proposed only a few minor
amendments. In paragraph 2 I have clarified the fact that the

Director-General of the Enterprise shall be directly responsible
1o the Governing Board for the conduct of the business of the
Enterprise.

Article 9

49. Under this article the issue whether the Enterprise shall
be liable to. or exempted from, making payments to the Au-
thority in accordance with article 12 of annex I was raised. The
developmg countries and the developed countries held oppos-
ing views. The developing countries argued that the Enterprise
should be exempted from such payments for the following
reasons.

50. First, they argued that the Enterprise was part of the
Authority and that it was illogical for the Authority to tax its
own operating arm. They drew an analogy between the Enter-
prise with a department of a national government. Secondly,
they argued that the financial relationship between the Autho-
rity and the Enterprise made it unnecessary to require the
Enterprise to make payments to the Authority under article 12
of annex II. The argument was that the funds of the Enterprise
were subject to being transferred to the Authority by decision
of the Assembly. Since the Assembly could transfer any portion
of the net income of the Enterprise to the Authority there was,
therefore, no need for the Enterprise to make payments under
article 12 of annex I1. Thirdly, they argued that the Enterprise
was, in many important financial and operational respects,
different from States Parties and private corporations. The
argument that equals should be treated equally therefore did
not apply. Consequently, the fact that contractors would have
to make these payments did not mean that the Enterprise must

“also make such payments. Fourthly, they argued that there was

no fear of the Enterprise selling its nodules or metals below
market prices if it was exempted from payments to the Autho-
rity because there was another provision in annex 11 which
required the Enterprise not to give non-commercial discounts.

51. The developed countries argued that the Enterprise
should make similar payments to those by contractors, under
article 12 of annex II, for the following reasons. First, they
argued that the Enterprise was a commercial organization. It
was analogous to a state corporation or public enterprise op-
erating in the market and not analogous to a department of a
national government. They argued that in most countries, state
corporations and public enterprises of a commercial nature
were subject to tax. Secondly, they argued that entities operat-
ing on the two sides of the parallel sytem should be treated
equally and that this principle would be infringed if the En-
terprise were exempted from such payments. Thirdly, they
argued that an obligation on the part of the Enterprise to make
similar payments would strengthen the commercial orientation
of the Enterprise and subject it to the normal financial disci-
pline of commercial institutions. Fourthly, they argued that to
require the Enterprise to make such payments would give more
income to the Authority for distribution to mankind. Finally, it
was argued that it would help States Parties to determine
whether the Enterprise was viable and successful.

52. Having weighed the opposing arguments carefully |
suggest the following compromise.

53. For an initial period, not to exceed 10 years from the
commencement of commercial production, the Enterprise
should be treated like an infant industry or a pioneer industry.
In many developing countries and in some developed countries
such industries are granted exemption from taxation for a
limited period. According to two experts I have consulted in the
United Nations Centre for Transnational Corporations, a tax
holiday of 10 years would be more than adequate to enable the
Enterprise to stand on its own feet and to be able to make
financial payments to the Authority.

54. Members of the Group of 77 should not feel undue
concern about this compromise proposal because whatever
funds_the_Authority takes from the Enterprise can be given
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back to the Enterprise in accordance with paragraph 2 (b) of
article 173.
' Article 12

55. Paragraph 5 of article 12 raises another difficult issue.
This paragraph states that the Enterprise, its assets, property
and revenues shall be immune from national taxation. The
developed countries complained that this paragraph was an
infringement upon their national sovereignty in that it was the
sovereign prerogative of a Government to decide whether or
not it wished to tax the Enterprise if the offices or facilities of
the Enterprise were located in their territories. The developed
countries, however, would have no objection if the Enterprise
were o negotiate with the Governments of the host countries in
which its offices and facilities were located for immunity from
taxation.

56. Upon careful analysis, this problem does not look as
difficult as it did at first. It is clear that, under article 7, the
Enterprise cannot decide to locate these offices or facilities in
the territory of a member State without its consent. Therefore, I
have redrafted paragraph 5 to state that the Enterprise “shall
negotiate with the host countries in which its offices and facili-
ties are located for immunity from direct and indirect taxa-
tion”. | have no doubt that this provision is adequate because
there are many developing countries which have stated pub-
licly that they would like to host the offices or facilities of the
Enterprise and would be prepared to exempt the Enterprise
from taxation.

CONCLUSION
57. My proposal of the financial terms of contracts, article
12 of Annex I, 1s contained in annex A.

, 58. My proposal on the Statute of the Enterprise. including
the financing of the Enterprise. is contained in annex B.

59. From the discussions in the working group of 21, in the '

group of financial experts. and from the extensive consultations
my colleagues and I have held with delegations in all the
interest groups. and in the various regional groups, I have come
" to the conclusion that these two proposals enjoy widespread
and substantial support and that their inclusion in the second
revision of the informal composite negotiating text will afford
us a substantially improved prospect of achieving a consensus.
60. I should like to end my report by thanking you once
again for the warm support and wise advice which you have
given me in the conduct of my work.

61. 1should like to record my appreciation to the group of
financial experts for their co-operation. I would also take this
opportunity to express the debt | owe to the unique team which
has worked with me in negotiating group 2. The achiévements
in my negotiating group have been due largely to the efforts of
Mr. Bailey of Australia, and of Mr. Pal, Mr. Yoshida and Mr.
Langevad of the secretariat, Mr. Kirthisingha of the United
Nations Conference on Trade and Development and Mr.
Sebenius of Harvard University. I must also record my deep

appreciation to Miss Smith. In preparing the paper on the '~

Statute of the Enterprise I was also greatly assisted by Mr. Lee
and Mr. Paolillo of the secretariat.

ANNEX A

Anmnex Il
Article 12.  Financial terms of contracts

1. In adopting rules, regulations and procedures concerning the
financial terms of a contract between the Authority and the entities
referred to in paragraph 2 (b) of article 153 in accordance with the
provisions of Part XI, and in negotiating the financial terms of a con-
tract in accordance with the provisions of Part XI and those rules,
regulations and procedures, the Authority shall be guided by the fol-
lowing objectives:

(@) To ensure optimum revenues for the Authority from the
proceeds of commercial exploitation;

(b) To attract investments and technology to the exploration and
exploitation of the Area:

(c) To ensure equality of financial treatment and comparable
financial obligations on the part of all States and other entities which
obtain contracts;

(d) To provide incentives on a uniform and non-discriminatory
basis for contractors to undertake joint arrangements with the Enter-
prise and developing countries or their nationals. to stimulate the
transfer of technology thereto, and to train the personnel of the Au-
thority and of developing countries:

(e) Toenable the Enterprise to engage in sea-bed mining effectively
at the same time as the entities referred to in paragraph 2 (1b) of article
153; and ’

(/) To ensure that the financial incentives provided to contractors
under paragraph 14 of this article, or under the terms of contracts
reviewed in accordance with article 18 of this annex, or under the
provisions of article 10 with respect to joint ventures, shall not result in
subsidizing contractors with a view to placing them at an artificially
compstitive advantage relative to land-based miners.

2. A fee shall be levied for the administrative cost of processing an
application for a contract of exploration and exploitation and shall be
fixed at an amount of $500,000 per application. If the cost incurred by
the Authority in processing an application is less than $500,000, the
Authority shall refund the difference to the applicant. The amount of
the fee shall be reviewed from time to time by the Council in order to
ensure that it will cover the administrative cost of processing such an
application.

3. A contractor shall pay an annual fixed fee of $1 million from the
date of entry into force of the contract. If the approved commencement
of commercial production is postponed because of a delay in the al-
location of the production quota, in accordance with article 151. the
annual fixed fee shall be waived for the period of posiponement. From
the commencement of commercial production, the contractor shall pay
either the production charge or the annual fixed fee, whichever is
greater.

4. Within a year from the date of commencement of the commer-
cial production, in conformity with paragraph 3, a contractor shall
choose to make his financial contribution to the Authorily either by:

(a) Paying a production charge only; or

(b) Paying a combination of a production charge and a share of net
proceeds.

5. (a) Ifacontractor chooses to make his financial contribution to
the Authority by paying a production charge only, it shall be fixed at a
percentage of the market value of the processed metals produced from
the nodules extracted from the contracl area in accordance with the
following schedule:

(1) Years 1-10 of commercial production: 5 per cent
(ii) Years 11 to the end of commercial
production: 12 per cent

(b) The said market value shall be the product of the quantity of the
processed metals produced from the nodules extracted from the con-
tract area and the average price for those metals during the relevant
accounting year, as defined in paragraphs 7 and 8 below.

" 6. Ifa contractor chooses to make his financial contribution to the
Authority by paying a combination of a production charge and a share
of net proceeds, such payments shall be determined as follows:

‘(@) The production charge shall be fixed at a percentage of the
market value of the processed metals produced from the nodules ex-
tracted from the contract area in accordance with the following
schedule:

(i) First period of commercial production:
(ii) Second period of commercial production:

If, in the second period of commercial production, as defined in sub-
paragraph (d), the return on investment in any accounting year. as
defined in subparagraph (m), falls below 15 per cent as a result of the
payment of the production charge at 4 per cent, the production charge
shall be 2 per cent instead of 4 per cent in that accounting year.

2 per cent
4 per cent

(b) The said market value shall be the product of the quantity of the
processed metals produced from the noduiles extracted from the con-
tract area and the average price for those metals during the relevant
accounting year as defined in paragraphs 7 and 8 below.

(e)¢) The Authority’s share of net proceeds shall be taken out of ,

that portion of the contractor’s net proceeds which is at-
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"tributable to the mining of the resources of the contract area,
referred to hereinafler as attributable net proceeds:

(i) The Authority’s share of attributable net proceeds shall be

determined in accordance with the following incremental

schedule:
First period of Second period of
Return on invesiment commercial copmercial
production production
Greater than 0 per cent. but
less than 10 per cent 35 per cent 40 per cent
Equal to or greater than 10 ‘
per cent, but less than 20
per cent 42.5 per cent 50 per cent
Equal to or greater than 20
per cent 50 per cent 70 per cent

{d) The first period of commercial production referred to in sub-
paragraphs (a) and (c) above shall commence in the first accounting
year of commercial production, and terminate in the accounting year in
which the contractor’s development costs with interest on the un-
recovered portion thereof are fully recovered by his cash surplus, as set
out below. In the first accounting year during which development costs
are incurred. unrecovered development costs shall equal the develop-
ment cost less cash surplus in that year. In each subsequent accounting
year, unrecovered development costs shall equal the unrecovered
development costs of the preceding accounting year, plus interest there-
on at the rate of 10 percent per annum. plus development costs
incurred in the current accounting year and less contractor’s cash sur-
plus in the current accounting year. The accounting year in which
unrecovered development costs become zero for the first time shall be
the accounting year in which the contractor’s development costs with
interest on the unrecovered portion thereof are fully recovered by his
cash surplus. The contractor’s cash surplus in'any accounting year shall
be his gross proceeds less his operating costs and less his payments to
the Authority under subparagraph (c) above. The second period of
commercial production shall commence in the accounting year fol-
lowing the termination of the first period of commercial production and
shall continue until the end of the contract.

(e) The term “attributable net proceeds™ shall mean the product of
the contractor’s net proceeds and the ratio of the development costs in
the mining sector to the contractor’s development costs. In the event
that the contractor engages in mining. transportation of noduies and
production primarily of three processed metals, namely. cobalt. copper
and nickel, the amount of attributable net proceeds shall not be less
than 25 per cent of the contractor’s net proceeds. Subject to subpara-
graph (n), in all other cases, including those where the contractor
engages in mining, transportation of nodules, and production primaril
of four processed metals, namely, cobalt, copper, manganese and nickel,
the Authority may, by regulations, prescribe appropriate floors which
shall bear the same relationship to each case as the 25 per cent floor
does to the three metal case.

() The term “conmtractor’s net proceeds” shall mean the
contractor’s gross proceeds less his operating costs and less the recovery
of his development costs as set out in subparagraph (j ) below.

(g)(i) In the event of the contractor engaging in mining, transpor-
tation of nodules and production of processed metals, the
term “contractor’s gross proceeds” shall mean the gross
revenues from the sale of the processed metals, and any other
monies deemed to be reasonable attributable to the opera-
tion of the contract in accordance with the financial rules,
regulations and procedures of the Authority;

(ii) Inall cases other than those specified in subparagraphs ( g) (i)
and (n) (iii) the term “contractor’s gross proceeds” shall mean
the gross revenues from the sale of the semi-processed metals
from the nodules extracted from the contract area, and any
other monies deemed reasonably attributable to the opera-
tion of the contract in accordance with the financial rules,
regulations and procedures of the Authority.

(h) The term “contractor’s development costs” shall mean:

(i) All expenditures incurred prior to the commencement of
commercial production which are directly related to the
development of the productive capacity of the contract area
and the activities related thereto for operations under the
contract, in conformity with generally recognized accounting

principles, including inter alia, costs of machinery, equipment,

ships, construction, buildings, land. roads. prospecting and

exploration of the contract area. research and development,
. interest, required leases, licences. fees; and

(i) Similar expenditures to those described in subparagraph (i)
above, incurred subsequent to the commencement of com-
mercial production, necessary to carry out the plan of work,
except those chargeable to operating costs.

(i) The proceeds from the disposal of capital assets and the market
value of those capital assets which are no longer required for operations
under the contract and which are not sold shall be deducted from the
contractor’s development costs during the relevant accounting year.
When these deductions exceed the contractor’s development costs the
excess shall be added t the contractor’s gross proceeds.

(/) The contractor’s development costs referred to in subpara-
graphs (h) (i) and (n) (iv) shall be recovered in 10 equal annual instal-
ments from the date of commencement of commercial production. The
contractor’s development costs incurred subsequent to the commence-

.ment of commercial production, referred to in subparagraphs  h) (ii)

and (n) (iv) shall be recovered in 10 or fewer equal annual instalments
so as to ensure their complete recovery by the end of the contract.

(k) The term “contractor’s operating costs” shall mean all expend- .
itures incurred after the commencement of commercial production in .
the operation of the productive capacity of the contract area and the
activities related thereto, for operations under the contract, in confor-
mity with generally recognized accounting principles, including, inter
alia, the fixed annual fee or the production charge, whichever is greater,
expenditures for wages, salaries, employce benefits, utilities materials,
services, transportation, processing and marketing costs, interest, utili-
ties, preservation of the marine environment, overhead and adminis-
trative costs specifically related to the operation of the contract, and any
net operating losses carried forward or backward as specified below.
Net operating losses may be carried forward for two consecutive years
except in the last two years of the contract when they may be carried
backward to the two preceding years.

(/) In the event of the contractor engaging in mining, trans-
portation of nodules and production of processed and semi-processed
metals, the term “development costs of the mining sector” shall mean
the portion of the contractor’s development costs which is directly
related to the mining of the resources of the contract area, in conformity
with generally recognized accounting principles, and the financial
rules. regulations and procedures of the Authority, including, inter alia,
application fee, annual fixed fee, and, where applicable, costs of pros-
pecting and exploration of the contract area, and a portion of reseach
and development costs.

(m) ~ The term “return on investment” in any accounting year shall
mean the ratio of attributable net proceeds in that year to the
development costs of the mining sector. The development costs of the
mining sector for the purpose of this subparagraph shall include ex-
penditures on new or replacement equipment in the mining sector less
the original cost of the equipment replaced.

(n) In the event of the contractor engaging in mining only:

(i) The term attributable net proceeds shall mean the whole of the
contractor’s net proceeds; .

(ii) The term contractor’s net proceeds shall be as defined in sub-
paragraph (/) above;

(iity The term contractor’s gross proceeds shall mean the gross
revenues from the sale of the nodules and any other monies
deemed to be reasonably attributable to the operation of the
contract in accordance with the financial rules, regulations and -
procedures of the Authority;

(iv) The term contractor’s development costs shall mean all ex-
penditures incurred prior to the commencement of commercial
production as in subparagraph (A) (i), and all expenditures
incurred subsequent to the commencement of commercial
production, as in subparagraph (k) (ii), which are directly
related to the mining of the resources of the contract area, in

: conformity with generally recognized accounting principles;

-+ (v) The term contractor’s operating costs shall mean the

contractor’s operating costs as ifr subparagraph (k), which are

directly related to the mining of the resources of the contract

area in conformity with generally recognized accounting

principles;

(vi) The term return on investment in any accounting year sh.ll
mean the ratio of the contractor’s net proceeds in that year to
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the contractor’s development costs. Contractor’s development
costs for the purpose of this subparagraph shall include ex-
penditures-on new or replacement equipment less the original
cost of the equipment replaced. '

(o) The costs referred to in subparégraphs (h). (k). () and (n)
above, in respect of interest paid by the contractor may only be allowed
if. in all the circumstances. the Authority approves. pursuant to article
4. paragraph 1. the debt-equity ratio and the rates of interest as rea-
sonable. having regard 1o existing commercial practice.

(p) The costs referred to in this paragraph shall not be interpreted
as including payments of corporate income taxes or similar charges
levied by States in respect of the operations of the contractor.

7. (a) The term “processed metals”. referred to in paragraphs 5
and 6 above. shall mean the metals in the most basic form in which they
are customarily traded on international terminal markets. For this
purpose. the Authority shall specify. in the financial rules. regulations
and procedures. the relevant international terminal market. For the
metals which are not traded on such markets. the term “processed
metals™ shall mean the metals in the most basic form in which they are
customarily traded in representative arm’s length transactions;

(b) In the event of the Authority being unable otherwise to deter-
mine the quantity of the processed metals produced from the nodules
extracted from the contract area referred to in paragraphs 5 (b) and 6
(b) above. the quantity shall be determined on the basis of the metal
content of the nodules extracted from the contract area. processing
recovery efficiency and other relevant factors in accordance with the
rules. regulations and procedures of the Authority. and in conformity
with generally recognized accounting principles.

8. If an international terminal market provides a representative
pricing mechanism for processed metals. nodules and semi-processed
metals from the nodules, the average price on such a market shall be
used. In all other cases. the Authority shall. after consulting the con-
tractor. determine a fair price for the said products in accordance with
paragraph 9 below.

9. (a) All costs. expenditures, proceeds and revenues and all de-
terminations of price and value referred to in this article shall be the
result of free market or arm’s length transactions. In the absence there-
of, they shall be determined by the Authority, after consulting the
contractor. as though they were the result of free market or arm’s length
transactions taking into account relevant transactions in other markets.

(b) In order to ensure enforcement of and compliance with the
provisions of this paragraph. the Authority shall be guided by the
principles adopted for. and the interpretation given to. arm’s length
transactions by the Commission on Transnational Corporations,
created by the Economic and Social Council. the Ad Hoc Group of
Experts on Tax Treaties between Developing and Developed Countries
and other international organizations, and shall adopt rules and
regulations specifying uniform and internationally acceptable ac-
counting rules and procedures. and the means of selection by the
contractor of certified independent accountants acceptable to the
Authority for the purpose of auditing in compliance with the said rules
and regulations.

10. The contractor shall make available to the accountants. in ac-
cordance with the financial rules. regulations and procedures of the
Authority. such financial data as are required to determine compliance
with this article. i

11.  All costs, expenditures, proceeds and revenues, and all prices
and values referred to in this article shall be determined in accordance

“with generally recognized accounting principles and the financial rules,
regulations and procedures of the Authority.

12. The payments to the Authority under paragraphs 5 and 6 above
shall be made in freely usable currencies or currencies which are con-
vertible in the major foreign exchange markets into freely usable cur-
rencies, or at the contractor’s option. in the equivalents of processed
metals at market value. The market value shall be determined in ac-
cordance with paragraph 5 (b). Freely usable currencies shall be
defined in accordance with the rules and regulations of the Authority.

13.  All financial obfigations of the contractor to the Authority. as
well as all his fees, costs. expenditures. proceeds and revenues referred
to in this article shall be adjusted by expressing them in constant terms
relative to a base year.

14. The Authority may. taking into account any recommendations
of the Economic Planning Commission and the Legal and Technical
Commission, adopt rules and regulations that provide for incentives. on
a uniform and non-discriminatory basis. to contractors to further the
objectives set out in paragraph 1.

15. Inthe event of a dispute between the Authority and a contractor
over the interpretation or application of the financial terms of a con-
tract. either party may submit the dispute to binding commercial arbi-
tration. uniess both parties agree to settle the dispute by other means. in
accordance with paragraph 2 of article 188.

ANNEX B

Annex 111
Statute of the Enterprise
Article I.  Purpose

1. The Enterprise shall be the organ of the Authority which shall
carry out activities in the Area directly. pursuant to paragraph 2 (a) of
article 153. as well as transportation. processing and marketing of
minerals recovered from the Area.

2. In carrying out its purposes and in the performance of its func-
tions. the Enterprise shall act in accordance with the provisions of the
present Convention. incjuding its annexes. and the rules. regulations
and procedures of the Authority.

3. In developing the resources of the Area pursuant to paragraph 1.
the Enterprise shall. subject to the provisions of the Convention. oper-
ate on sound commercial principles.

Article 2. Relationship to the Authority

i. Pursuant to article 170, the Enterprise shall act in conformity
with the general policies of the Assembly and the directives of the
Council.

2. Subject to the above, the Enterprise shall enjoy autonomy in the
conduct of its operations.

3. Nothing in this Convention shall make the Enterprise liable for

-the acts or obligations of the Authority, or the Authority liable for the

acts or obligations of the Enterprise. ]
Article 3. Limitation of liability
Subject to paragraph 3 of article 10 of this annex. no member of the

Authority shall be liable by reason only of its membership for the acts
or obligations of the Enterprise.

Article 4. Structure of the Enterprise

The Enterprise shall have a governing board. a director-general and
the staff necessary for the performance of its duties.

Article 5. Governing Board
1. The Governing Board shall be composed of 15 members elected
by the Assembly in accordance with paragraph 2 (c) of article 160. In
the election of the members of the Board due regard shall be paid to the
principle of equitable geographical distribution. In submitting nomi-
nations of candidates for election to the Board. members of the Au-
thority shall bear in mind the need to submit candidates of the highest
standard of competence. with qualifications in relevant fields so as to

ensure the viability and success of the Enterprise.
2. Members of the Board shall be elected for a period of four years
and shall be eligible for re-election. In the election and re-election of
the members of the Board. due regard shall be paid to the principle of

" rotation.

3. Each member of the Board shall have one vote. All matters
before the Board shall be decided by a majority of the members of the
Board. If a member has a direct conflict of interest on a matter before
the Board he shall refrain from voting on the matter.

4. Each member of the Board shall receive remuneration to be paid
out of the funds of the Enterprise. The amount of remuneration shall be
fixed by the Assembly, upon the recommendation of the Council.

5. Members of the Board shall act in their personal capacity. In
discharging their duties they shall not seek or receive instructions from
any Government or from any other source. The members of the Au-
thority shail refrain from all attempts to influence any of them in the
discharge of their duties. )

6. Members of the Board shall continue in office until their succes-
sors are appointed or elected. If the office of a member of the Board
becomes vacant. the Assembly shall appoint another member for the
remainder of the unexpired term.

7. The Board shall function normally at the principal office of the
Enterprise and shall meet as often as the business of the Enterprise may
require.

8. A quorum for any meeting of the Board shall be two thirds of the
members of the Board.

9. Any member of the Authority may ask the Governing Board for
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information in respect of its operations which particularly affect that
member. The Board shall endeavour to provide such information.

Article 5 bis.  Powers and functions

The Governing Board shall direct the business operations of the
Enterprise. Subject to the provisions of the present Convention and its
annexes. the Governing Board shall exercise all the powers necessary to
fulfil the purposes of the Enterprise, including powers:

(i) To develop plans of work and programmes in carrying out
its activities as provided for in article 170:

(ii) To prepare and submit plans of work to the Council in
accordance with paragraph 3 of article 153 and paragraph 2
(j ) of article 162:

(iii)  To authorize negotiations on the acquisition of technology,
including that provided for in paragraphs 1 (). 1 (c) and 3
of article 5 of annex Il and to approve the results of such
negotiations: :

(iv) To establish terms and conditions and to authorize nego-
tiations for entering into joint ventures and other forms of
joint arrangements as provided for in article 8 bis and article
10 of annex 1. and to approve the results of such
negotiations;

(v} Torecommend that portion of its net income that should be
retained as its reserves in accordance with paragraph 2 (/)
of article 160:

(vi) To approve the annual budget of the Enterprise:

{vii) To authorize the procurement of goods and services in ac-

cordance with paragraph 3 of article {1 of this annex:

To submit an annual report to the Council as provided for in

article 8 of this annex:

(ix) To submit to the Council for the approval of the Assembly
rules in respect of the organization. management. appoint-
ment and dismissal of the staff of the Enterprise. and to
adopt regulations to give effect to such rules;

(x) To elect a Chairman from among its members:

(xi) To adopt its own rules of procedure:

(xii) To borrow funds and to furnish such collateral or other
security as it may determine:

(viii)

(xiii) To enter into any legal proceedings, agreements and trans-
actions and to take any other actions in accordance with

article 12 of this annex:

To delegate. subject to the approval of the Council. any of
its powers to the Director-General and to its committees.

(xiv)

Ariicle 6. Director-General and staff

1. The Assembly shall. upon the recommendation of the Council.
and the nomination of the Governing Board, elect the Director-Gen-
eral who shall not be a member of the Board. The Director-General
shall be the legal representative of the Enterprise. He shall participate
in the meetings of the Board but shall have no vote. He may participate
in meetings of the Assembly. and the Council, when these organs are
dealing with matters concerning the Enterprise, but shall have no vote
at such meetings. The Director-General shall hold office for a fixed
term not exceeding five years and may be re-elected for further terms.

2. The Director-Generatl shall be the chief executive of the Enter-
prise and shall be directly responsible to the Governing Board for the
conduct of the business of the Enterprise. Subject to the rules and
regulations referred to in article 5 bis (ix), he shall be responsible for the
organization. management. appointment and dismissal of the staff.

3. The Director-General and the staff of the Enterprise, in the
discharge of their duties, shall not seek or receive instructions from any
Government or from any other source. They shall refrain from any
action which might reflect on their position as international officials of
the Enterprise responsible only to the Enterprise. The members of the
Authority shall respect the international character of the Director-
General and the stafl of the Enterprise and shall refrain from all
attempts to influence any of them in the discharge of their duties.

4. Inappointing the staff. the Director-General shall, subject to the
paramount importance of securing the highest standards of efficiency
and of technical competence, pay due regard to the importance of
recruiting personnel on an equitable geographical basis.

Article 7. Location

The Enterprise shall have its principal office of business at the seat of
the Authority. The Enterprise may establish other offices and facilities

in the territories of any member of the Authority with the consent of
that member.

Article 8. Provision of reports and information

1. The Enterprise shall. not later than three months after the end of
each financial year, submit to the Council for its consideration an
annual report containing an audited statement of its accounts and shall
transmit to the Council at appropriate intervals a summary statement
of its financial position and a profit and loss statement showing the
results of its operations.

2. The records. books and accounts of the Enterprise. including its
annual financial statements, shall be audited annually by an indepen-
dent auditor to be appointed by the Council.

3. The Enterprise shali publish its annual report and such other
reports as it deems desirable to carry out its purpose.

4. Copies of all reports and statements referred to in this article
shall be distributed to the members of the Authority.

Article 9. Allocation of net income

1. Subject to paragraph 3 below. the Enterprise shall make
payments to the Authority under article 12 of annex I, or their
equivalent.

2. The Assembly shall. on the recommendation of the Governing
Board. determine what portion of the net income of the Enterprise shall
be retained as its reserves. The remainder shall be transferred to the
Authority.

3. During the initial period required for the Enterprise to become
self-supporting. which shall not exceed 10 years from the commence-
ment of its commercial production. the Assembly shall exempt the
Enterprise from its payments as referred to in paragraph ! above and
shall leave all the net income of the Enterprise in its reserves.

Article 10.  Finance

1. The sources of the funds of the Enterprise shall include:

(a) Amounts received from the Authority in accordance with par-
agraph 2 (b) of article 173;

(b) Voluntary contributions made by States Parties for the purpose
of financing activities of the Enterprise: )

() Amounts borrowed by the Enterprise in accordance with the
provisions of paragraph 2: {

(d) Income of the Enterprise through its operations;

(e) Other funds made available to the Enterprise to enable it to
carry out its functions and to commence operations as soon as possible.

2. (a) The Enterprise shall have the power to borrow funds and to
furnish such collateral or other security as it may determine. Before
making a public sale of its obligations in the markets or currency of a
State Party, the Enterprise shall first obtain the approval of that State
Party. The total amount of borrowings shall be approved by the
Council upon the recommendation of the Governing Board.

(b) States Parties shall make every reasonable effort to support
application by the Enterprise for loans in capital markets and from
international financial institutions.

3. (a) The Enterprise shall be assured of the funds necessary to
explore and exploit one mine site and to transport, process and market
the metals recovered therefrom, namely, nickel, copper, cobalt and
manganese, and to meet its initial administrative expense. The said
amount shall be recommended by the Preparatory Commission.

(b) States Parties shall make available to the Enterprise an amount
equivalent to one half of the funds referred to in paragraph 3 (a) above
by way of long-term interest-free loans in accordance with the scale
referred to in paragraph 2 (e) of article 160. Debts incurred by the
Enterprise in raising the balance of the funds shall be guaranteed by all
States Parties in accordance with the said scale.

(c) In the event of the financial contribution of States Parties rati-
fying the Convention being less than the funds assured to the Enter-
prise under paragraph 3 (a), States Parties shall, upon request of the
Authority, provide a supplementary contribution by way of a long-term
interest-free loan of not more than 15 per cent of the sum referred to in
paragraph 3 (a) on the basis of the said scale and by way of a debt
guarantee of a sum not more than 10 per cent of the sum referred to in
paragraph 3 (a) on the basis of the said scale.

(d) The supplementary contribution referred to in paragraph 3 (c)
shall be refunded and the debt guarantees referred to in paragraph 3 (c)
shall be cancelled as and when contributions in accordance with para-
graph 3 (b) are received from States Parties ratifying the Convention at
a later stage.
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(e) Upon request by the Enterprise, a State Party may provide a
guarantee covering debts additional to the amount it has guaranteed in
accordance with or on the basis of thé said scale. In lieu of debt
guarantee, a State Party may make a voluntary contribution to the
Enterprise in an amount equivalent to that portion of the debts which it
would otherwise be liable to guarantee.

(f) Therepayment of the interest-bearing loans shall have priority
over the repayment of the interest-free loans. The repayment of inter-
est-free loans shall be in accordance with a schedule adopted by the
Assembly. upon the recommendation of the Council and the advice of
the Governing Board of the Enterprise.

(g) Funds made available to the Enterprise by States Parties in
accordance with paragraphs 3 (b) and 3 (c) above, shall be in freely
usable currencies or currencies which are convertible in the major
foreign exchange markets into freely usable currencies. and shall be
exempt from foreign exchange restrictions. Freely usable currencies
shall be defined in accordance with the rules and regulations of the
Authority.

(h) A “debt guarantee™ is a promise of each State Party to creditors
of the Enterprise to pay. pro rata in accordance with the appropriate

scale, the financial obligations of the Enterprise covered by the guar-.

antee following notice by the creditors to the State Party of a default by
the Enterprise in payment of those obligations.

4. The funds, assets and expenses of the Enterprise shall be kept
separate from those of the Authority. The provisions of this article shall
not prevent the Enterprise from making arrangements with the Au-
thority regarding facilities, personnel and services and arrangements
for reimbursement of administrative expenses paid in the first instance
by either organization on behalf of the other.

Article 11.  Operations

1. The Enterprise shall propose to the Council projects for carrying
out activities in accordance with article 170 of Part X1 of this Conven-
tion. Such proposals shall inglude a formal written plan of work for
activities in the Area in accordance with paragraph 3 of article 153, and
all such other information and data as may be required from time to
time for its appraisal by the Legal and Technical Commission and
approval by the Council.

2. Upon approval by the Council, the Enterprise shail execute the
project on the basis of the formal written plan of work referred to in
paragraph 1. .

3. (a) To the extent that the Enterprise does not at any time
possess the goods and services required for its operations, it may
procure and employ them. Procurement of goods and services required
by the Enterprise shall be effected by the award of contracts. based on
response 1o invitations to tender. to bidders offering the best combina-
tion of quality, price and most favourable delivery time.

{b) If there is more than one bid offering such a combination, the
contract shall be awarded in accordance with the following principles:

(i) The principle of non-discrimination on the basis of political or

similar considerations not relevant to the carrying out of oper- .

ations with due diligence and efficiency:

(iiy Guidelines approved by the Council with regard to the prefer-
ences to be accorded to goods and services ' origi-
nating in the developing countries. including the land-locked
or otherwise geographically disadvantaged among them.

(c) The Governing Board may adopt rules determining the special
circumstances in which the requirement of invitations to bid may in the
best interests of the Enterprise be dispensed with.

4. The Enterprise shall have title to all minerals and processed
substances produced by it.

5. The Enterprise shall sell its products on a non-discriminatory
basis. It shall not give non-commercial discounts.

6. Without prejudice to any general or special power conferred on
the Enterprise under any other provision of this Convention. the En-
terprise shall exercise such powers incidental to its business as shall be
necessary.

7. The Enterprise and its staff shall not interfere in the political
affairs of any member: nor shall they be influenced in their decisions by
the political character of the member or members concerned. Only
economic considerations shall be relevant to their decisions. and these
considerations shall be weighed impartially in order to carry out the
purposes specified in article 1.

Article 12.  Legal status, immunities and privileges

1. To enable the Enterprise to fulfil the functions with which it is
cntrusted. the status. immunities and privileges set forth herein shall be

accorded to the Enterprise in the territories of States Parties. To give
effect to this principle the Enterprise and States Parties may. where
necessary, enter into special agreements for this purpose.

2. The Enterprise shall have such legal capacity as is necessary for
the performance of its functions and the fulfilment of its purposes and.
in particular. the capacity:

(@) To enter into contracts. forms of association. or other arrange-
ments. including agreements with States and international
organizations:

(b) To acquire. lease, hold and dispose of immovable and movable
property: -

(c) To be a party to legal proceedings in its own name.

3. Actions may be brought against the Enterprise only in a court of
competent jurisdiction in the territories of a member in which the
Enterprise has an office. has appointed an agent for the purpose of
accepting service or notice of process. has entered into a contract for
goods or services, has issued securities, or is otherwise engaged in
commercial activity. The property and assets of the Enterprise shall.
wheresoever located and by whomsoever held. be immune from all
forms of seizure. attachment or execution before the delivery of final
judgement against the Enterprise.

4. (a) The property and assets of the Enterprise. wheresoever
located and by whomsoever held. shall be immune from confiscation.
expropriation, requisition, and any other form of seizure by executive
or legislative action.

(b) All property and assets of the Enterprise shall be free from
discriminatory restrictions. regulations. controls and moratoria of any
nature.

(c) The Enterprise and its employees shall respect local laws and
regulations in any State or territory in which the Enterprise or its
employees may do business or otherwise act.

(d) States Parties shall assure that the Enterprise enjoys all rights.
immunities and privileges afforded by States to entities conducting
business within such States. These rights. immunities and privileges
shall be afforded the Enterprise on no less favourable a basis than
afforded by States to similarly engaged commercial entities. Where
special privileges are provided by States for developing countries or
their commercial entities. the Enterprise shall enjoy such privilegeson a
similarly preferential basis.

(e) States may provide special incentives. rights. privileges and
immunities to the Enterprise without the obligation to provide such
incentives. rights. privileges, or immunities to other commercial
entities.

5. The Enterprise shall negotiate with the host countries in which its
offices and facilities are located for immunity from direct and indirect
taxation.

6. Each member shall take such action as is necessary in its own
territories for the purpose of making effective in terms of its own law the
principles set forth in this annex and shall inform the Enterprise of the
detailed action which it has taken.

7. The Enterprise in its discretion may waive any of the privileges
and immunities conferred under this article or in the special
agreements referred to in paragraph 1 to such extent and upon such

conditions as it may determine.

IV. The Assembly and the Council *

1. It was clear from the beginning of this session that the
working group of 21 could not take up the issues under this
head until it had substantially advanced imperative progress in
outstanding issues relating to the system of exploration and
exploitation as well as those concerning financial arrange-
ments. There appeared to be some justification for this ap-
proach. The negotiations have constantly had to grapple with
insistence by the industrialized countries on the protection of
their “vital interests”. the scope of which has eluded productive
definition. This would. in their view, be best achieved by
provisions in the treaty which, on the one hand, assured access
to resources through “reasonable” financial terms of contracts,
as well as security of tenure and of investments. and. on the
other. guaranteed at least a collective capability to block any

* Report submitted by Mr. Engo. co-ordinator for questions relevant
to negotiating group 3.
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decisions of the Council that were inconsistent with those in-
terests. The indications appeared to be that the more satisfac-
torv the provisions on either side. the greater the tendency to
diminish commensurately the insistence on the other side.
Thus. it was considered prudent to suspend negotiations on the
decision-making svstem. which had degenerated into an im-
possible numbers-game. and investigate possibilities for re-
solving issues of importance in matters relating to the svstem of
exploration and exploitation as well as the financial
arrangements. ‘

2. It was thus impossible to allocate more than two meet-
ings to issues connected with the Assembly and the Council
within the time-limit. However. on the basis of suggestions
made within the working group of 21. the Chairman of the First
Committee. who co-ordinated negotiating group 3 matters.
carried out consultations on the questions discussed. The main
areas covered by these consultations were drawn from
suggestions made by the Chairman in document
A/CONF.62/C.1/L.26 Theyv dealt with. in order. suggested
amendment to paragraph 2 (j) of article 162. suggested

amendments to paragraphs 1 and 7 of article 161. and suggest-

ed amendments to new paragraph | bis of article 157. para-
graph 4 of article 158. and paragraph | and new paragraph 2 (o)
of article 160.

3. In addition the United States suggestions contained in
WG.21/Informal Paper 4. submitted during the eighth session.
was introduced. These relate to what appeared to be non-con-
troversial questions of the protection of the marine environ-
ment. strengthening article 165 of the revised informal com-
posite negotiating text.

4. In the process of co-ordination with Mr. Koh’s en-
deavours on financial matters. consequential amendments
have been proposed to paragraph 2 of article 158 to enable a
proper reflection of the scope of functions (transportation.
processing and marketing of minerals) outlined in paragraph |
of article 171.

Paragraph 2 (j) of article 162

5. This subparagraph presents perhaps the only very sen-
sitive issue relating to the question of interrelationship between
the Council. a main organ. and one of its subsidiary organs. the
Legal and Technical Commission. It provides not only for the
expeditious approval of formal written plans of work following
the review of the Legal and Technical Commission. but also
that such plans of work shall be deemed to have been approved
unless a decision to disapprove it is taken within 60 days of its
submission by the Commission.

6. A new suggestion made by the Chairman reporting as
co-ordinator. in document A/CONF.62/C.1/L.26. sought to
accommodate the serious objections of the developing coun-
tries and others who saw the latter provision as eroding the
supremacy of the Council over its subsidiary organ. It restricted
the operation of a system of automatic approval only to plans
of work with no competing application. It also prescribed that a
plan may be deemed to have been approved unless a proposal
for its approval or disapproval had been voted upon within 60
days.

7. The ad referendum or ientative approval of this new
approach reported last session was not sustained during the
current session. In spite of efforts to improve the foundations of
the assumed consensus. no acceptable text emerged. It is for
this reason that no suggestion is submitted for consideration
with a view to a revision in the revised informal composite
negotiating text.

Paragraph 1 of article 161
8. The issue addressed here was the problem of medium-
sized mainly Western countries which considered that their
chances of being elected to the Council with reasonable
frequency was jeopardized by the current categorization of
special interests. It was proposed that the Council should be

enlarged to ensure a minimum of two seats for each region
under subparagraph (e). It was generallv felt that this issue
could not fruitfully be considered until the hard-core issue of
the decision-making system had been resolved. Consequently
no SIgmﬁcanl discussion took place.
Paragraph 7 of article 161

9. Reference must be made to the relevant report submit-
ted in document A/CONF.62/C.1/L.26 relating to the above
and concerning the decision-making system in the Council. An
attempt was made in proposals therein to identifv so-called
sensitive issues over which the industrialized countries would
claim to have “vital interests™. Provision was made for ques-
tions of substance arising under paragraphs 2 (b) to (i). (o) and

" (ryofarticle 162. paragraph 2 (1). in cases of non-compliance by

a contractor or a sponsor. paragraphs 2 (u).and 2 (v). provided

. that orders issued under this paragraph may be binding for no

more than 10 days unless confirmed by a decision taken in
accordance with paragraph 7 (c) of article 161. and paragraphs
2 (x) and (y) shall be taken by a two-thirds majority of the
members present and voting. provided that such majority in-
cluded a majority of the members of the Council.

10. The reportindicated a new trend for revising paragraph
7 which sought to promote the resolution of particularly sensi-
tive issues bv means of consensus. It would prescribe that
decisions on all other questions of substance would be taken by
a two-thirds majority of members present and voting. provided
that a yet-to-be-negotiated number of members had not cast
negative votes. It also provided that when the issue arose as to
whether the question was within the subparagraph or not. the
question would be treated as within the subparagraph unless
otherwise decided by the Council by the majority required for
questions under that subparagraph.

11. it was clear during the negotiation that the formula was
not entirely satisfactory to the negotiating factions. The major
problem was to agree on the unspecified blocking vote.

12.  The negotiations and subsequent consultations sought
an alternative approach to this problem which de-emphasized
the numbers-game and sought the basic elements on which a
consensus could be based.

12, It was common ground that all decisions on questions
of procedure should be taken by a simple majority of the
members present and voting. [t appeared also that subject to
certain conditions the majority prescribed for questions of
substance should be two thirds of the members present and
voting. provided that such majority included a majority of the
members participating in that session. Some delegations felt
that, if those conditions were mel. they were even in a position
to consider a three-fourths majority favourably.

14. A search for the elements of such conditions was se-
riously made in an atmosphere conducive to progress. Eroadly
speaking those elements which appeared to command consen-
sus consisted of:

(a) The necessity for attaining consensus or decisions:

(b) An over-all majority (as indicated above):

(c) Protective blocking minority for interest groupings:

(d) Protective blocking by geographical regions—i.e. en-
suring that no decisions are taken which are opposed by the
totality of any given regions.

15. A separate and important attendant question was the
applicatign of the resultant formula to specific issues. The
developing countries emphasized that a pre-condition to con-
sidering special procedures for so-called “vital interest” areas
was that these should be identified in clear terms, in the way of
the recommendations in document A/CONF.62/C.1/L.26.

116. With regard to all the elements agreed upon for review,
a constructive forward step itself. it was generally felt that any
acceptable compromise to be reached must recognize a com-
bination of the four of them outlined above. The mechanism
must ideally emphasize the desirability of promoting or en-
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couraging consensus as a first resort. There was no dis-
agreement on this point.

17. There was also a common understanding on the second
principle. that decisions should be taken by some over-all
majority within the Council. In this connexion. suggestions
were made to provide for a simple majority. a two-thirds
majority or a three-fourths majority. A two-thirds majority
seemed to be the most favoured: however. it was suggested that
the final figure might be dependent upon a determination of
the other qualifications for the decision-making process.

18. The third principle upon which there was common
understanding was that there would be a need to protect the
special economic interests of the members of the first four
categories. subparagraph (a) to (4) in paragraph | of article
161. where these would not otherwise be protected by the
provisions of above-mentioned over-all majority for taking
decisions. Various proposals emerged in this respect. and the
common feeling was that some system of concurrent majorities
should be provided. although the specifics of that svstem could
not be agreed upon. Whether such a svstem is formulated
taking into account affirmative votes or negative votes. the
resolution of the question. in the final evaluation. rests upon the
determination of the number of votes.

19. Many proposals were made regarding the concurrent
majorities system. In particular. it was suggested that no deci-
sion could be taken unless there is a simple majority in each of
three of the first four categories. as stated in subparagraphs (a)
through (4'). In the alternative. a suggestion was made to con-
sider that no decision was taken unless there is a simple majo-
rity in three of the first four categories taken as a whole. Several
other suggestions were made which were variants of these two
main approaches. but no agreeable formulation could be
reached. The basic agreement regarding that broad approach
involved was in itself a major attainment.

20. The fourth element relating to the role of geographical
regions was new and generated considerable interest. The sug-
gestion to include the concept of a blocking vote by the regions
referred to in paragraph 1 was accepted on terms. Some saw
this as a means of ensuring that the so-called political and social
interests of regions could be protected. The over-all idea would
confer on the unanimous decision of a region the right of
blocking through the collective casting of negative votes. There
was substantial objection to this approach on the grounds that
this would be inequitable given the difference in size of the
various regional groups. Some regions would be represented by
less than four in the Council. It was suggested that some figure
might be added to the regional group provision so that the
blocking number would not be too small in the case of such
smaller geographical regions. No agreement was reached on
this principle. because of this factor.

21. In addition to the proposals made which took specific
account of the four principles mentioned above. a proposal was
made which provides for an over-all majority of three fourths
of the Council and a concurrent majority bv more than 50 per
cent of the producers and consumers of minerals derived from
the area. This proposal was discussed to some extent but the
method for calculation of numbers under this approach
remains to be determined. and no agreement was reached upon
it

22.  Although progress was made in the discussion of the
above approaches. no single compromise formulation could be
reached which would command the widespread and substan-
tial support. It became clear that further negotiations would be
needed on this important question. In the meantime. it would
be safe to indicate that perhaps. with the resolution of a
number of outstanding problems elsewhere. the basis of an
emerging consensus may well have appeared on the distant
horizon. It is based on this cautious optimistic note that the
revised informal composite negotiating text has been re-
produced unchanged but with an indicative foot-note.

Article 157

23, The suggested amendment. adding a new paragraph 1
bis. was generally agreed upon. It reiterated the scope of the
powers and functions of the Authority. In particular it seeks to
include other relevant powers and functions of the Authority
deriving from Parts of the convention other than Part XI. as
well as relevant annexes to the convention. There was consen-
sus for this draft.

Article 158

24. Tuc revision to paragraph 2 has been described above.
The revision to paragraph 4 seeks to settle the conflict regarding
the distribution of powers between the principal organs of the
Authority. It was agreed as drafted.

Article 160

25. The amendments to this article were explained in the
report contained in document A/CONF.62/C.1/L.26 submit-
ted to the First Committee at the eighth session of the Con-
ference. The new suggestions to the suggestions therein are
underlined and are intended to assure further clarity and
proper reference to the inclusion of all relevant provisions of
the convention whether or not they derive from Part X1.

26. With regard to the new paragraph 2 (o). reference is
made to the report to the First Committee at the eighth session
as aforesaid.

ANNEX
Arlicle 157
Add new paragraph | bis:

“The powers and functions of the Authority shall be those ex-
pressly conferred upon it by the relevant provisions of the present
Convention. The Authority shall have such incidental powers. con-
sistent with the provisions of the present Convention. as are implicit
in and necessary for the performance of these powers and functions
with respect to activities in the area™.

Article 158
Revise paragraph 2 to read:

“There is hereby established the Enterprise. the organ through
which the Authority shall carry out the functions referred to in
paragraph 1 of article 170™.

Revise paragraph 4 to read:

“The principal organs shall each be responsible for exercising
those powers and functions which have been conferred upon them.
In exercising such powers and functions each organ shall avoid
taking any action which may derogate from or impede the exercise of
specific powers and functions conferred upon another organ™.

Ariicle 160
Revise paragraph 1 to read:

“The Assembly. as the sole organ of the Authority consisting of all
the members. shall be considered the supreme organ of the Autho-
rity to which the other principal organs shall be accountable as
specifically provided for in the present Convention. The Assembly
shall have the power to establish general policies in conformity with
the relevant provisions of the Convention on any question or matter
within the competence of the Authority™.

Add a new paragraph 2 (o)

“Discussion of any question or matter within the competence of
the Authority and decisions as to whether the Assembly or any other
organ shall deal with any such question or matter not specifically
entrusted by the provisions of this Convention to a particular organ
of the Authority. consistent with the distribution of powers and
functions among the organs of the Authority™.

Article 161

7. All decisions on questions of substance shall be taken by a
three-fourths majority of the members present and voting. provided
that such majority includes a majority of the members participating in
that session. When the issue arises as to whether the question is one of
substance or not. the question shall be treated as one of substance
unless otherwise decided by the Council by the majority required for
questions of substance. Decisions on matters of procedure shall be
decided by a majority of the members present and voting.
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Article 162
Paragraph 2
in subparagraph ( /). after “of the Authority™ add “and within its
competence”.
Revise paragraph 2 (i) to read:
“Issue directives to the Enterprise in accordance with article 170"
Revise paragraph 2 (r) to read:

“Make recommendations to the Assembly concerning policies on
any question or matter within the competence of the Authority™.
Article 165

Revise paragraph | to read:

“Members of the Legal and Technical Commission shall have
appropriate qualifications such as those relevant to exploration. ex-
ploitation and processing of mineral resources: oceanology: protec-
tion of the marine environment or economic or legal matters relating
to ocean mining and other relevant fields of expertise. The Council
shall endeavour to ensure that the membership fulfils the need for all
appropriate qualifications in the Commission as a whole™.

After paragraph 2 1) add the following:

“(i) Make recommendations to the Council regarding the estab-
lishment of a monitoring programme which shall observe. measure.
evaluate and analvse by recognized scientific methods on a regular
basis the risks and eflects of activities in the Area with respect to
pollution of the marine environment. ensure that existing regula-
tions are adequate and complied with and co-ordinate the im-
plementation of the monitoring programme approved by the
Council;

“(j) Recommend to the Council that proceedings should be ini-
tiated on behalf of the Authority before the Sea-bed Disputes
Chamber. in accordance with the present Part and annexes thereto
as provided in article 187:

“(k) Upon a finding by the Sea-bed Disputes Chamber on
proceedings resulting from subparagraph ( jj above. make recom-
mendations to the Council with respect to measures o be taken:

(! ) Makerecommendations to the Council to issue emergency
orders. which may include orders for the suspension or adjustment of
operations. to prevent serious harm to the marine environment
arising out of activity in the Area. Such recommendations shall be
taken up by the Council on a priority basis:

“(m) Make recommendations to the Council to disapprove areas
for exploitation by contractors or the Enterprise in cases where
substantial evidence indicates the risk of serious harm to the marine
environment,

“{n) Make recommendations to the Council regarding the direc-
tion and supervision of a staff of inspectors who shall inspect activi-
ties in the Area to determine whether the provisions of this Part of
the present Convention. the rules. regulations and procedures pre-
scribed thereunder. and the terms and conditions of any contract
with the Authority are'being complied with™.

V. Settlement of disputes relating to Part XI*

. The mandate of the group of legal experts as determined
by the Conference was to conduct an examination of the out-
standing issues on the settlement of disputes relating to Part X1
and the relevant annexes. The Chairman was expected to sub-
mit a report to the President of the Conference and the Chair-
man of the First Committee on the outcome of the negotiations
conducted by him.

2. At the end of its work during the first part of the eighth
session. the Chairman presented his report to the Chairman of
the First Committee and the President. setting out fully the
status of the work at the conclusion of that part of the session.
The report is contained in document A/CONF.62/C.1/L.25
and Add.1.* In that report. proposals were made for the re-
drafting of the articles in section 6 of Part XI.

3. Asexplained by the Chairman in that report. articles 186
and 187 in document A/CONF.62/WP.10/Rev.l. regarding
the establishment of the sea-bed disputes chamber and its ju-
risdiction. were found broadly acceptable by most members of

~ Report submitted by Mr. Wuensche. Chairman of the group of
legal experts on the settlement of disputes relating to Part XI.

= See Official Records of the Third United Nations Conference on the
Law of the Sea, vol. XI.

the group. Article 190. concerning the limitations of jurisdic-
tion with regard to decisions of the Authority. which is closely
linked to article 187. carried the same degree of acceptance.
Article 189. regarding advisory opinions. was also widelyv ac-
cepted. The consequential clarifications effected in article 159.
paragraph 10. regarding the power of the Assembly to request
advisory opinions. were equally acceptable.

4. Owing to the limited time available. the other articles of
section 6 were not discussed fully by the group and the Chair-
man reported that four issues remained outstanding at the end
of the session.

5. During the resumed eighth session in New York. the
group took up the first three of these outstanding issues.
namely. the manner of selection of members of the sea-bed
disputes chamber of the Law of the Sea Tribunal and the
necessary changes to annex V: the issue regarding ad hoc
chambers of the sea-bed disputes chamber: and the liability of
the Authority in cases of staff members violating their duty not
to disclose confidential information.

6. The compromise texts emerging from the negotiations.
along with the report of the Chairman at the end of the
resumed eighth session. are to be found in document
A/CONF.62/C.1/L.26.® A clear consensus was reached in the
Group on the text regarding the first of these issues. concerning
the selection of the members of the sea-bed disputes chamber.
The text presented on the second of these issues. regarding ad
hoc chambers. offered the best prospects for widespread sup-
port. There was agreement within the group on the draft
proposal regarding the third issue. concerning liability of the
Authority for acts of its staff members.

7. The fourth controversial issue was the suitability of
commercial arbitration for contractual disputes. This remained
outstanding at the end of the resumed eighth session.

8. From the commencement of the ninth session. the
Chairman conducted intensive consultations on this issue. and
it appeared that no useful purpose would be served in conven-
ing the group of legal experts as a whole. unless and untit his
consultations revealed that there could be agreement on the
principles to be applied in such cases. The primary difficulty
aro<= from the fact that some interested delegations desired to
ensure commercial arbitration in every contractual dispute
under paragraph 3 (a) of article 187. whether it involved the
interpretation of the convention or not. and whether the parties
to the contract agreed on this mode of settiement or not. How-
ever. a majority of delegations was clearly unwilling to permit a
departure from the principle. stressed by them. that any issue of
interpretation or application of the convention could only be
resolved by the sea-bed disputes chamber. In their view. that
was the only means by which it would be possible to achieve
unity of jurisprudence in respect of this innovative part.
namely. Part XI. This group of delegations held the view that
where parties to a contract had agreed. within the contract
itself. on a method of settling purely commercial or technical
disputes. then that method could be resorted to. They added a
proviso. however. to the effect that when commercial arbitra-
tion was resorted to. the arbitral tribunal would not be permit-
ted to interpret the convention.

9. As a result of the Chairman’s continued consultations
throughout the first three weeks of the session. it finally ap-
peared that the different interests were willing to make sub-
stantial concessions. There emerged a broad agreement on the
principles that could be applied to resolve this issue. There also
emerged a clear possibility of agreement on the manner in
which these principles could be implemented. This was ac-
companied by movement towards agreement on the proce-
dural rules to be applied in such commercial arbitration.

10. Therefore. on 20 March 1980. the Chairman convened

= Ibid., vol. X1I.
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a meeting of the group to outline these proposals. The solution
was not the making of any single person or delegation but the
co-ordination by the Chairman of a combination of inventive
suggestions and compromises from all quarters. The proposal
presented by the Chairman was to the effect that. in principle.
commercial arbitration would be appropriate for contractual
disputes of a commercial or technical nature. provided. how-
ever. that the unity of jurisprudence regarding the interpreta-
tion of part XI should be maintained at all costs. by providing
exclusive jurisdiction regarding such interpretation in the sea-
bed disputes chamber. To maintain these two fundamental
concepts. without one infringing on the other. the problem was
approached in the following manner: to set out the principles
that apply: to set out the manner in which these principles
should be implemented: and to provide flexibility in deter-
mining the arbitration rules to be applied.

(a) The principles. Four essential principles are involved.
which are as follows: (i) contractual disputes could be submit-
ted to commercial arbitration at the request of a party: (ii)
subject to the proviso that the parties have not agreed otherwise
in the contract or at any time thereafter: (iii) a commercial
arbitral tribunal would not be competent to determine ques-

tions of interpreting the convention: and (iv) where such a

commercial dispute involves the interpretation of Part XI. that
question must be referred to the sea-bed disputes chamber for a
ruling.

(b} Manner of implementing the principles. In implement-
ing these principles the following guidelines would apply: (i)
should the arbitral tribunal find at any time that its decision
would depend on a ruling of the sea-bed disputes chamber.
then the arbitral tribunal must obtain such a ruling from the
chamber: (ii) when the arbitral tribunal is making its award in
such a case. it must be consistent with the ruling of the sea-bed
disputes chamber: (iii) a ruling may be sought. at the request of
a party or proprio motu. whenever the tribunal determines that
its decision depends upon it.

(c) Suitable arbitration rules. In order to maintain flexibility
on the arbitral rules. the following three approaches were
merged into one: (i) where the parties have agreed in the
contract or later agree on the arbitration rules to be applied.
such agreement would prevail: (ii) in other cases, the rules of
the United Nations Commission on International Trade Law
should apply: (iii) should the Authority find these rules unsuit-
able. or practice prove them inadequate. it could prescribe any
additional arbitration rules in adopting its rules. regulauons
and procedures

(. When presented to the group. this proposal appeared to
be widely acceptable. and the group authorized the Chairman
2] prepare a draft text on that basis. for consideration at its next
meeting.

12. Accordingly. at a meeting held on 21 March. the

Chairman submitted a compromise formulation for paragraph
2 of article 188 (see GLE/3. 20 March 1980). The proposal
received widespread and substantial support in the group.

13. To summarize the outcome of the group’s negotiations
on the whole of section 6. together with the consequential
changes to related articles and the related annexes. it is neces-
sary to identify the provisions concerned. which are as follows:

{(a) Articles 186. 189. 190 and paragraph 10 of article 159
(see A/CONF.62/WP.10/Rev.1):

(b) Article 187. paragraph | of article 188 and article 191,
and the related article 168 and article 21 of annex 1. and 4. 36.
and 36 bis of annex V (see A/CONF.62/C.1/L.26):

(c) Paragraph 2 of article 188 (see annex).

These provisions constitute a closely interrelated and com-
prehensive system for the settlement of sea-bed disputes and
enjoy such widespread and substantial support that. in the
assessment of the Chairman. they reflect a consensus ad refer-
endum 10 the rest of the package. They are presented to the First

Committee and the plenary: for formal approval prior to in-,
clusion in the revision of the informal composite negotiating
text.

14.  Other matters considered by the group were:

(a) At the eighth session. a suggestion had been made that
consideration be given to the question of jurisdiction over
labour disputes involving employees of the Authority and the
Enterprise. This included questions of workmen’s compensa-
tion and collective bargaining. There was insufficient time to
consider these issues. though they were considered to be of
importance. The group felt that. in any event. it would be more
appropriate that they form the subject of administrative
regulations to be prescribed by the Authority. This would also
be in keeping with the United Nations practice where Staff
Regulations and Rules govern not only officials but technical
project personnel too. with respect to various aspects of labour
relations. The question was considered too complex to conduct
a detailed examination. It was therefore deferred on the clear
understanding that these matters be brought to the notice of the
Conference and be dealt with in an appropriate fashion and at
an appropriate time by the preparatory commission and the
Authority:

(b) The onlv issue involved in paragraph 3 (a) of article 187
was the question of joint ventures and joint arrangements. The
Chairman pointed out that where joint ventures were distinct
and independent legal personalities. then the reference to
“juridical persons™ in the introductory sentence of paragraph 3
would cover the case adequatelv. If joint ventures or joint
arrangements involved separate persons. each would be a
separate natural or juridical person and would not have to be
specially provided for. In either case additional provision is not
required:

(¢) A suggestion was made at the beginning of the group’s
meeting on 21 March 1980. regarding paragraph 1 of article 188
concerning the ad hoc chambers. In the view of a few delega-
tions that intervened. this required further negotiation. In their
view. inter alia. the svstem was too complex and varied and.
rather than providing for chambers within the sea-bed disputes
chamber. they suggested that the two alternatives in that para-
graph should onlv refer to chambers of the Law of the Sea
Tribunal. Therefore they expressed reservations as regards
paragraph | of that article: .

(d) A certain delegation also expressed a desire to incor-
porate minor drafting changes. for the purposes of clarification.
in article 190. In response. another delegation requested that no
further changes should be made in any article of section 6. as
the texts prepared by the group represented a delicate com-
promise which could be easily deslroyed by any attempt to
revise them.

Chairman’s recommendations

15. The Chairman wishes to draw the attention of the First
Committee and the Plenary to the following additional matters
that warrant consideration and appropriate action. First. the
text of the proposal for paragraph 2 of article 188 requires that
the sea-bed disputes chimber should give rulings when
requested by an arbitral tribunal: an appropriate provision
should therefore be included in annex V. empowering the sea-
bed disputes chamber to do so. Article 40 of annex V was
referred to in the discussion of the group as an appropriate
place to incorporate such a provision. Secondly. paragraph 2
(c) of article 188 provides for the Authority to prescribe arbi-
tration rules in the rules. regulations and procedures adopted
by it. This would require an appropriate amendment of article
16 of annex Il to enable the Authority to do so.

16. To the extent possible. the group has considered those
aspects of settlement of disputes as appeared important and
directly relevant to its mandate. The questions referred to in
pamgraph 15 above and other dispute settlement provisions
within the text of the First Committee have not been addressed
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by the group and should it be considered necessary such addi-
tional negotiations could be carried out by it. This could in-
clude the further consideration of the question of labour
disputes.

17. In conclusion. the Chairman would like to thank all
members of the group of legal experts for their very construc-
tive effort and their co-operation. | would also express my
appreciation to the Chairman of the First Committee. Mr.
Engo. for the constant co-operation and valuable advice he has
given me. Last but not least. I must thank the members of the
secretariat. Mr. Chittv and Miss Hazou. who have worked very
closelv with me. I am also grateful to Mrs. Barakos for her able
assistance.

ANNEX

Proposal of the Chairman of the group of legal experts on the
settlement of disputes relating to Part XI

Article 188

2. (a) Disputes concerning the interpretation or application of a
contract referred to in paragraph 3 (a) of article 187 shall be submitted.
at the request of any party to the dispute. to binding commercial
arbitration. unless at any time the parties to the dispute otherwise agree
or have agreed. A commercial arbitral tribunal. to which such dispute is
submitted. shall have no jurisdiction to determine any question of
interpretation of the present Convention. When such a dispute also
involves a question of the interpretation of part XI of the present
Convention and the annexes relating thereto. with respect to activities
in the area. such question shall be referred to the Sea-Bed Disputes
Chamber for a ruling.

(b) If. at the commencement of or in the course of such arbitration.
the arbitral tribunal determines. either at the request of any party to the
dispute or proprio motu, that its decision depends upon a ruling of the
Sea-Bed Disputes Chamber. the arbitral tribunal shall refer such
question to the Sea-Bed Disputes Chamber for such ruling. The arbitral
tribunal shall then proceed to render its award in conformity with the
ruling of the Sea-Bed Disputes Chamber.

(¢) Unless the parties to the dispute otherwise agree. in the absence
of a provision in the contract on the arbitration procedure to be applied
in such a dispute. the arbitration shall be conducted in accordance with
the arbitration rules of the United Nations Commission on Interna-

tional Trade Law or other arbitration rules as may be prescribed in the
rules. regulations and procedures adopted by the Authority.

DOCUMENT A/CONF.62/C.1/L.27/ADD.1
[Original: English)
[1 April 1980)
The co-ordinator of negotiating group ! pursued further
negotiations following the submission of the report to the co-
ordinators of the working group of 21 to the First Committee.
These negotiations led him to believe that it would be helpful
for further negotiations if certain improvements could be in-
corporated in the text proposed in document A/CONF .62/
C.1/L.27 (Part 11).
These proposed changes are as follows:
Article 150. in the introductory paragraph:
For “shall be carried out as provided” read “shall. as
specifically provided in this Part. be carried out.”
Article 135, paragraph §:
For “three-fourths” read “two-thirds”.
Annex II. article 5:

In paragraph (b). after “conditions.” add “If such assurance
is not obtained. the technology in question shall not be used by
the operator in carrying out activities in the area” and at the
end of the paragraph add the following foot-note:

“The question of re-introducing sanctions referred to in
paragraph 19 of the present report should be further
considered”. '

In subparagraph (c). replace the last sentence with “Rights
from the owner shall be considered relevant to the applicant’s
qualifications for any subsequent proposed plan of work” and
at the end of the paragraph add the following foot-note:

“The question.of re-introducing sanctions referred to in
paragraph 19 of the present report”.

In article 151, at the end of subparagraph (b) (iii). add a
foot-note as follows:

“Details of this paragraph require further consideragion”.
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