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DOCUMENTS OF THE CONFERENCE

DOCUMENT A/CONF.62/48

Letter dated 10 September 1976 from the representative of the Netherlands to the President of the Conference

As representative of the State currently acting as President
of the Council of Ministers of the European Communities, I
wish to bring to your attention the need for the future law of
the sea convention to contain appropriate provisions to allow
the European Economic Community to become a contracting
party to the convention. In view of the importance of this
matter, I would be grateful if you could arrange for this letter
to be circulated as an official document.

As regards general information concerning the Community,
reference may be made to the annotated directory of inter-
governmental organizations concerned with ocean affairs pre-
pared by the United Nations Secretariat (A/CONF.62/L.14),
which contains a brief summary of the nature, structure and
pertinent powers and functions of the Community. It may be
recalled however that, following its institution by the Treaty
of Rome of 25 March 1957, and its enlargement in 1973, the
European Economic Community consists of nine States, all
participating in the Conference: Belgium, Denmark, the
Federal Republic of Germany, France, Ireland, Italy, Luxem-
bourg, the Netherlands and the United Kingdom, wh6 are
engaged in a process of regional integration.

The Community, which is open to the accession of other
European States, has the task of constituting a common
market, consisting of the abolition of all restrictions on ex-
changes between its members and protected by a common
customs tariff. In addition it operates through the establish-
ment of common policies and rules in certain fields, such as
external trade, agriculture, fisheries and transport.

In order to attain these ends, the member States have agreed
to transfer certain of their competences to the institutions of
the Community. There are, therefore, various fields in which
the competence of the Community has replaced that of the
member States.

[Original: English/French]
[14 September 1976}

In these fields the transfer of competence applies also to the
external relations of the Community with third States. In this
regard the Community has concluded agreements with a very
large number of States represented at the Conference, agree-
ments relating to trade, or agreements of association or co-
operation going considerably beyond simple trade agreements,
one of the examples of the latter being the Lome Convention,
signed in February 1975 with almost 50 African, Caribbean
and Pacific States.

As is recalled in the study prepared by the Secretary-
General concerning the preamble and final clauses
(A/CONF.62/L.13), the Community is, in addition, a party or
eligible to become a party to a number of multilateral agree-
ments of a regional character (the Paris and Barcelona Con-
ventions on marine pollution) or of a universal character (the
agreements on coffee, cocoa and tin concluded under the
auspices of the United Nations).

The future law of the sea convention which the Conference
is elaborating will contain both provisions for which the
member States are competent and provisions dealing with
matters for which competence has been transferred by the
member States to the Community. Among these latter provi-
sions reference may be made to those concerning the conser-
vation, management and exploitation of the biological
resources of the economic zone. In this respect the Commu-
nity will shortly engage in negotiations with a number of
States concerning agreements on fisheries between each of
them and the Community as such.

In view of the transfer of,competences which has occurred,
the member States of the Community cannot undertake en-
gagements with respect to third States in respect of matters
over which the Community has competence. It is accordingly
necessary that these engagements should be undertaken by the
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Community and this requires that it should become a party to
the future convention together with its member States.

This system of joint participation responds furthermore to
the legitimate concern of third States to have a legal guarantee
that they have before them partners capable of honouring in
their regard the totality of obligations envisaged by the
Convention.

The possibility for the Community to become a contracting
party to the convention requires accordingly to be provided by
a particular clause. Reference may be made in this connexion
to the study by the Secretary-General previously mentioned
and the examples there cited (A/CONF.62/L.13).

In so far as other regional groupings, according to a process
analogous to that of the Community, exercise, or may come to
exercise, competences in their own name in some of the
domains covered by the convention, the formulation of such a
clause could be of a general character, as follows:

"Customs unions, communities and other regional eco-
nomic groupings exercising pow.ers in the areas covered by
this Convention may be parties to this Convention."

It would be possible to combine a formulation on these
lines with one which refers specifically to the European
Economic Community, as is done in the case of some of the
agreements previously concluded and to which reference is
made by the Secretary-General in document A/CONF.62/
L.13.

Becoming in this way a contracting party to the convention,
the Community would naturally be itself entitled to the same
rights and be subject to the same obligations as States par-
ticipating in the instrument, and the institutions of the Com-
munity would be obliged to apply the provisions of the

Convention in the exercise of their competences. The trans-
position to the Community level of the responsibility to apply
the convention, or certain provisions thereof, would leave to
internal law of the Community the task of regulating relations
between member States in the areas concerned. To make this
explicit in the convention a suitable clause would be the
following:

"Nothing in the present Convention shall prevent the
member States of such customs unions, communities or
other regional economic groupings from implementing
provisions relating, in accordance with the rules governing
such customs unions, communities or other regional eco-
nomic groupings, to the mutual granting to the nationals of
such States of national treatment or any other special
treatment."

The present communication is intended to notify you for-
mally of the need for appropriate provisions to be included to
enable the Community to participate in the future Convention,
together with its member States, and to suggest how the final
clauses might take account of this requirement. Additional
issues may be presented elsewhere in the text (for example, as
regards the application of part IV, concerning the settlement
of disputes),1 to which attention will need to be given in due
course.

(Signed) W. RlPHAGEN
Head of the Delegation

of the Netherlands
to the Third United Nations Conference

on the Law of the Sea

1 Official Records of the Third United Nations Conference on the Law
of the Sea, vol. V (United Nations publication, Sales No. E.76.V.8),
document A/CONF.62/WP.9/Rev.l.
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