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Definition of the crime of aggression

Option 1

1. For the purposes of the present Statute, [and subject to a determination by the Security
Council regarding the act of a State,] the crime of aggression means [the use of the
armed force, including the initiation thereof, by an individual who is in a position of
exercising control or directing the political or military action of a State, against the
sovereignty, territorial integrity or political independence of a State in violation of
the Charter of the United Nations.] any of the following acts committed by [an
individual] [a person] who is in a position of exercising control or capable of directing
the political or military action of a State;

(a) initiating, or

(b) carrying out

Variation 1

[an armed attack] [the use of armed force] [a war of aggression] [a war of aggression, or
a war in violation of international treaties, agreements or assurances, or participation in a
common plan or conspiracy for the accomplishment of any of the foregoing] against another
State [against another State, or depriving other peoples of their rights to self-determination],
in [manifest] contravention of the Charter of the United Nations, to violate (to threaten or
to violate] the [sovereignty,] territorial integrity or political independence of that State [or
the inalienable rights of those people] [except when this is required by the principle of
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equal rights and self-determination of peoples and the rights of individual or collective
self-defence]

Variation 2

an armed attack directed by a State against the territorial integrity or political independence
of another State when this armed attack was undertaken in manifest contravention of the
Charter of the United Nations with the object or result of establishing a military occupation
of, or annexing, the territory of such other State or part thereof by armed forces of the
attacking State.

Variation 3

Add the following paragraph to paragraph 1, variation 1, above:

2. Provided that the acts concerned or their consequences are of sufficient gravity, [acts
constituting aggression include] [the use of the armed force includes] [are] the
following [whether preceded by a declaration of war or not]:

(a)

(®)
(©
(@

(e)

®

()

The invasion or attack by the armed forces of a State of a territory of another
State, or any military occupation, however temporary, resulting from such
invasion or attack, or any annexation by the use of force of the territory of
another State or part thereof;

Bombardment by the armed forces of a State against the territory of another
State or the use of any weapons by a State against the territory of another State;

The blockade [of the ports or coasts] of a State by the armed forces of another
State;

An attack by the armed forces of a State on the land, sea or air forces, or marine
and air fleets of another State;

The use of armed forces of one State which are within the territory of another
State with the agreement of the receiving State, in contravention of the
conditions provided for in the agreement or any extension of their presence in
such territory beyond the termination of the agreement;

The action of a State in allowing its territory, which it placed at the disposal of
another State, to be used by that other State for perpetrating an act of aggression
against a third State;

The sending by or on behalf of a State of armed bands, groups, irregulars or
mercenaries, which carry out acts of armed force against another State of such
gravity as to amount to the acts listed before, or its substantial involvement
therein.

2[3]. When an attack [the use of armed force] under paragraph 1 has been committed, the

(a)
(b)
(©)

planning
preparing, or

ordering

thereof by an individual who is in a position of exercising control or capable of directing
the political or military action of a State shall also constitute a crime of aggression.
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Option 2

For the purposes of the present Statute and subject to a prior determination by the United
Nations Security Council of an act of aggression by the State concerned, the crime of
aggression means any of the following acts: planning, preparing, initiating or carrying out
a war of aggression.

Conditions for the exercise of jurisdiction

Option 1

1. The Court shall exercise its jurisdiction with regard to the crime of aggression in
accordance with the provisions of article 13 of the Statute.

2. The Security Council shall determine the existence of an act of aggression perpetrated
by the State whose national is concerned in accordance with the relevant provisions
of the Charter of the United Nations before proceedings take place in the Court with
regard to the crime of aggression.

3. The Security Council, acting in accordance with article 13(b) of the Statute of the
International Criminal Court, shall first make a decision establishing that an act of
aggression has been committed by the State whose national is concerned.

4. The Court, upon receipt of a complaint relating to the crime of aggression under
article 13(a) or (c), shall, with due regard to the provisions of Chapter VII of the
Charter of the United Nations, first request the Security Council to determine whether
or not an act of aggression has been committed by the State whose national is
concerned.

The Security Council shall make a decision upon this request within [6] {12] months.

6.  Notification of this decision shall be made by letter from the President of the Security
Council to the President of the International Criminal Court without delay.

Variation 1

7.  In the absence of a decision of the Security Council within the time-frame referred
to in paragraph 5 above, the Court may proceed.

8.  The decision of the Security Council under paragraph 5 above shall not be interpreted
as in any way affecting the independence of the Court in the exercise of its jurisdiction
with regard to the crime of aggression.

Variation 2

7. Notwithstanding the provisions of paragraph 2 above, in the absence of a decision
by the Security Council within the time-frame referred to in paragraph 5 above, the
Court shall, with due regard to the provisions of articles 12, 14 and 24 of the Charter,
request the General Assembly of the United Nations to make a recommendation.

The General Assembly shall make such a recommendation within [12] months.

9. Notification of this recommendation shall be made by letter from the President of the
General Assembly to the President of the International Criminal Court without delay.

10. In the absence of such a recommendation within the time-frame referred to in
paragraph 8 above, the Court may proceed.
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11.

The decision of the Security Council under paragraph 5 above or the recommendation
of the General Assembly under paragraph 8 above shall not be interpreted as in any
way affecting the independence of the Court in the exercise of its jurisdiction with
regard to the crime of aggression.

Option 2

1.

The Court shall exercise its jurisdiction with regard to the crime of aggression subject
to a determination by the Security Council in accordance with article 39 of the Charter,
that an act of aggression has been committed by the State concerned.

When a complaint related to the crime of aggression has been lodged, the Court shall
first seek to discover whether a determination has been made by the Security Council
with regard to the alleged aggression by the State concerned and, if not, it will request,
subject to the provisions of the Statute, the Security Council to proceed to such a
determination. '

If the Security Council does not make such a determination or does not make use of
article 16 of the Statute within 12 months of the request, the Court shall proceed with
the case in question.

Option 3!

For the purposes of the present Statute and subject to a prior determination by the United
Nations Security Council of an act of aggression by the State concerned, the crime of
aggression means any of the following acts: planning, preparing, initiating or carrying out
a war of aggression.

Explanatory note

A.

M

(if)

(iii)

(iv)

On the definition of the crime of aggression

The previous text represents an attempt to consolidate, to the extent possible, the
proposals already made on the question of definition of the crime of aggression for
the purpose of the Rome Statute.

The text accepts two basic principles, which seem to enjoy widespread support: the
principle under which the crime of aggression is committed by political or military
leaders of a State; and the principle that the planning, preparation or ordering of
aggression should be criminalized only when an act of aggression takes place.

Option 1 presents three variations after the first sentence in paragraph 1. These
variations correspond to most of the various approaches that were suggested with
regard to definition: general definition, definition based on the object or result of
occupying or annexing the territory of the attacked State or part thereof, general
definition plus detailed list of acts taken from General Assembly resolution
3314 (XXIX) of 14 December 1974.

Option 2 covers both the definition and the relationship with the Security Council,
and is based, in its definitional part, on article 6 (a) of the Charter of the International
Military Tribunal of Nuremberg.

! Option 3 is duplicated and appears also under the definition of the crime of aggression since it covers
the two issues, namely, the definition of the crime and conditions for the exercise of jurisdiction.
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(v) On some points, square brackets appeared to be inevitable to show the different
formulas that were suggested. Where part of the text is added in square brackets, this
is not intended to indicate lesser support for that part.

B. On the conditions for the exercise of jurisdiction

(i) Thetext is an attempt to consolidate all the proposals circulated so far on this issue,
taking also into account views expressed by delegations from the floor.

(ii) Option 1 is an attempt to reflect views seeking to reconcile the prerogatives of the
Security Council with the independence of the Court.

Hence, it is founded on the following considerations:

Article 5(2) of the Statute of the International Criminal Court stipulates that the
definition of the crime of aggression and the conditions under which the Court shall
exercise jurisdiction with respect to this crime shall be consistent with the relevant
provisions of the Charter of the United Nations;

As set out in article 39 of the Charter, the Security Council has the responsibility for
establishing the existence of an act of aggression; '

 The Court exercises its jurisdiction over persons on the crime of aggression (article 1,
5 and 25 of the Statute);

The crime of aggression presupposes the existence of an act of aggression;,

L ]

The trigger mechanism should therefore recognize the primary responsibility of the
Security Council to establish the existence of an act of aggression in accordance with
the relevant provisions of the Charter;

Variation 2 is based on the assumption that if, for any reason, the Security Council
cannot make a decision, the Charter itself provides for an internal mechanism to
address the issue.

(iii) Option 3 embodies both the definition and the relationship between the Court and the

Security Council, and is based on the proposal as contained in article 23 (2) of the
International Law Commission draft statute for the International Criminal Court.



