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FOREWORD

This publication contains summaries of the judgments, advisory opinions and orders 
of a substantive nature issued by the International Court of Justice, the principal judicial or-
gan of the United Nations, from 1 January 2018 to 31 December 2022. It is the continuation 
of six earlier volumes on the same subject (ST/LEG/SER.F/1 and Addenda 1, 2, 3, 5 and 6), 
which covered the periods 1948–1991, 1992–1996, 1997–2002, 2003–2007, 2008–2012 and 
2013–2017, respectively.1

During the period covered by this publication, the Court issued 29 judgments, advi-
sory opinions and orders of a substantive nature. It should be noted that the materials con-
tained herein are summaries prepared by the Registry of the Court, which do not involve 
the responsibilities of the Court itself. These summaries are for information purposes and 
should not be quoted as the actual texts of the same. Nor do they constitute an interpreta-
tion of the original.

The Codification Division of the Office of Legal Affairs wishes to acknowledge the 
invaluable assistance received from the Registry of the Court in making available these 
summaries for publication.

1 The summaries of judgments, advisory opinions and orders of the Permanent Court of International 
Justice are published under ST/LEG/SER.F/1/Add. 4.
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On 2 February 2018, the International Court of Justice 
delivered its Judgment on the question of compensation in the 
case concerning Certain Activities Carried Out by Nicaragua 
in the Border Area (Costa Rica v. Nicaragua).

The Court was composed as follows: President Abraham; 
Vice-President Yusuf; Judges Owada, Tomka, Bennouna, 
Cançado Trindade, Greenwood, Xue, Donoghue, Gaja, 
Sebutinde, Bhandari, Robinson, Gevorgian; Judges ad hoc 
Guillaume, Dugard; Registrar Couvreur.

*
*  *

I. Introductory observations (paras. 21–28)
The Court observes at the outset that, pursuant to the 

findings set out in its Judgment of 16 December 2015, and in 
view of the lack of agreement between the Parties and of the 
request made by Costa Rica, it falls to the Court to determine 
the amount of compensation to be awarded to Costa Rica for 
material damage caused by Nicaragua’s unlawful activities on 
Costa Rican territory. The Court begins by recalling certain 
facts on which it based that Judgment.

The issues before the Court have their origin in a ter-
ritorial dispute between Costa Rica and Nicaragua over an 
area abutting the easternmost stretch of the Parties’ mutu-
al land boundary. This area, referred to by the Court as the 
“disputed territory”, was defined by the Court in its Order on 
provisional measures of 8 March 2011 as follows: “the north-
ern part of Isla Portillos, that is to say, the area of wetland of 
some 3 square kilometres between the right bank of the [2010] 
disputed caño, the right bank of the San Juan River up to its 
mouth at the Caribbean Sea and the Harbor Head Lagoon”.

On 18 October 2010, Nicaragua started dredging the San 
Juan River in order to improve its navigability. It also carried 
out works in the northern part of Isla Portillos, excavating a 
channel (“caño”) on the disputed territory between the San 
Juan River and Harbor Head Lagoon (hereinafter referred to 
as the “2010 caño”). Nicaragua also sent some military units 
and other personnel to that area.

In its Order on provisional measures of 22 November 
2013, the Court found that two new caños had been con-
structed by Nicaragua in the disputed territory (hereinafter 
referred to as the “2013 caños”). Nicaragua acknowledged that 
the excavation of the caños represented an infringement of its 
obligations under the 2011 Order.

The Court further observes that, following its 2013 Order, 
after consultation with the Secretariat of the Convention on 
Wetlands of International Importance especially as Waterfowl 
Habitat, signed at Ramsar on 2 February 1971 (hereinafter 
the “Ramsar Convention”), Costa Rica constructed, during a 
short period in late March and early April 2015, a dyke across 
the eastern of the two 2013 caños (hereinafter referred to as 
the “2013 eastern caño”).

In its Judgment of 16 December 2015, the Court found 
that sovereignty over the “disputed territory” belonged to 
Costa Rica and that consequently Nicaragua’s activities, in-
cluding the excavation of three caños and the establishment 
of a military presence in that territory, were in breach of Costa 
Rica’s sovereignty. The Court held that Nicaragua had there-
fore incurred the obligation to make reparation for the dam-
age caused by its unlawful activities and that Costa Rica was 
entitled to receive compensation for material damage caused 
by those breaches of obligations by Nicaragua that had been 
ascertained by the Court. The present Judgment determines 
the amount of compensation due to Costa Rica.

II. Legal principles applicable to the compensation due to 
Costa Rica (paras. 29–38)

Before turning to the consideration of the issue of com-
pensation due in the present case, the Court states some of 
the principles relevant to its determination. It notes that it is a 
well-established principle of international law that “the breach 
of an engagement involves an obligation to make reparation 
in an adequate form”. The Court further observes that the ob-
ligation to make full reparation for the damage caused by a 
wrongful act has been recognized by the Court in a number 
of cases. The Court has also held that compensation may be 
an appropriate form of reparation, particularly in those cases 
where restitution is materially impossible or unduly burden-
some. Compensation should not, however, have a punitive or 
exemplary character.

The Court considers that, in order to award compensa-
tion, it has to ascertain whether, and to what extent, each of 
the various heads of damage claimed by the Applicant can be 
established and whether they are the consequence of wrongful 
conduct by the Respondent, by determining “whether there is a 
sufficiently direct and certain causal nexus between the wrong-
ful act … and the injury suffered by the Applicant”. Finally, the 
Court has to determine the amount of compensation due.

In cases of alleged environmental damage, particular 
issues may arise with respect to the existence of damage and 
causation. The damage may be due to several concurrent caus-
es, or the state of science regarding the causal link between 
the wrongful act and the damage may be uncertain. These are 
difficulties that must be addressed as and when they arise in 
light of the facts of the case at hand and the evidence present-
ed to the Court.

In respect of the valuation of damage, the Court recalls 
that the absence of adequate evidence as to the extent of ma-
terial damage will not, in all situations, preclude an award of 
compensation for that damage.

*  *
The Court notes that in the present case, Costa Rica 

claims compensation for quantifiable environmental dam-
age and for costs and expenses incurred as the result of 
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Nicaragua’s unlawful activities, including expenses incurred 
to monitor or remedy the environmental damage caused.

III. Compensation for environmental damage (paras. 39–87)

1. The compensability of environmental damage 
(paras. 39–43)
The Court observes that it has not previously adjudi-

cated a claim for compensation for environmental damage. 
However, it is consistent with the principles of international 
law governing the consequences of internationally wrongful 
acts, including the principle of full reparation, to hold that 
compensation is due for damage caused to the environment, 
in and of itself, in addition to expenses incurred by an injured 
State as a consequence of such damage.

The Court is therefore of the view that damage to the en-
vironment, and the consequent impairment or loss of the abil-
ity of the environment to provide goods and services, is com-
pensable under international law. Such compensation may 
include indemnification for the impairment or loss of envi-
ronmental goods and services in the period prior to recovery 
and payment for the restoration of the damaged environment.

The Court adds that payment for restoration accounts for 
the fact that natural recovery may not always suffice to return 
an environment to the state in which it was before the damage 
occurred. In such instances, active restoration measures may 
be required in order to return the environment to its prior 
condition, in so far as that is possible.

2. Methodology for the valuation of environmental 
damage (paras. 44–53)
The Court gives an overview of the methodology ad-

vanced by each Party for the valuation of environmental 
damage in the present case. The methodology that Costa Rica 
considers most appropriate, which it terms the “ecosystem 
services approach”, follows the recommendations of an expert 
report commissioned from Fundación Neotrópica, a Costa 
Rican non-governmental organization. Costa Rica claims that 
the valuation of environmental damage pursuant to an eco-
system services approach is well recognized internationally, 
up-to-date, and is also appropriate for the wetland protected 
under the Ramsar Convention that Nicaragua has harmed. 
Costa Rica explains that, according to the ecosystem services 
approach, the value of an environment is comprised of goods 
and services that may or may not be traded on the market.

For its part, Nicaragua considers that Costa Rica is en-
titled to compensation “to replace the environmental services 
that either have been or may be lost prior to recovery of the im-
pacted area”, which it terms the “ecosystem service replacement 
cost” or “replacement costs”. According to Nicaragua, the prop-
er method for calculating this value is by reference to the price 
that would have to be paid to preserve an equivalent area until 
the services provided by the impacted area have recovered.

*  *
The Court acknowledges that the valuation methods 

proposed by the Parties are sometimes used for environmen-
tal damage valuation in the practice of national and interna-
tional bodies, and are not therefore devoid of relevance to the 

task at hand. However, it points out that they are not the only 
methods used by such bodies for that purpose, nor is their use 
limited to valuation of damage since they may also be used 
to carry out cost/benefit analysis of environmental projects 
and programs for the purpose of public policy setting. The 
Court states that it will not therefore choose between them 
or use either of them exclusively for the purpose of valuation 
of the damage caused to the protected wetland in Costa Rica. 
Wherever certain elements of either method offer a reasona-
ble basis for valuation, the Court will nonetheless take them 
into account. This approach is dictated by two factors: first, 
international law does not prescribe any specific method of 
valuation for the purposes of compensation for environmen-
tal damage; secondly, it is necessary, in the view of the Court, 
to take into account the specific circumstances and charac-
teristics of each case.

In determining the compensation due for environmental 
damage, the Court explains that it will assess the value to be 
assigned to the restoration of the damaged environment as 
well as to the impairment or loss of environmental goods and 
services prior to recovery.

3. Determination of the extent of the damage caused to 
the environment and of the amount of compensation due 
(paras. 54–87)
The Court turns to the determination of the extent of 

the damage caused to the environment and of the amount of 
compensation due. It notes that Costa Rica claims compen-
sation (i) for the impairment or loss of environmental goods 
and services as a result of Nicaragua’s activities and (ii) for 
restoration costs, comprising the cost of replacement soil in 
the two caños and costs for the restoration of the wetland.

The Court observes that, although Costa Rica identifies 
22 categories of goods and services that could have been im-
paired or lost as a result of Nicaragua’s wrongful actions, it 
claims compensation in respect of only six of them: standing 
timber; other raw materials (fibre and energy); gas regulation 
and air quality; natural hazards mitigation; soil formation and 
erosion control; and biodiversity, in terms of habitat and nursery.

Before assigning a monetary value to the damage to the en-
vironmental goods and services caused by Nicaragua’s wrongful 
activities, the Court announces that it will determine the exist-
ence and extent of such damage, and whether there exists a direct 
and certain causal link between such damage and Nicaragua’s 
activities. It will then establish the compensation due.

The Court is of the view that Costa Rica has not demon-
strated that the affected area, due to a change in its ecological 
character, has lost its ability to mitigate natural hazards or that 
such services have been impaired. As regards soil formation 
and erosion control, Nicaragua does not dispute that it re-
moved approximately 9,500 cubic meters of soil from the sites 
of the 2010 caño and the 2013 eastern caño. However, the evi-
dence before the Court establishes that both caños have subse-
quently refilled with soil and there has been substantial reveg-
etation. Accordingly, the Court finds that Costa Rica’s claim 
for the cost of replacing all of the soil removed by Nicaragua 
cannot be accepted. There is some evidence that the soil which 
was removed by Nicaragua was of a higher quality than that 
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which has now refilled the two caños but Costa Rica has not 
established that this difference has affected erosion control and 
the evidence before the Court regarding the quality of the two 
types of soil is not sufficient to enable the Court to determine 
any loss which Costa Rica might have suffered.

The Court then examines the four other categories of en-
vironmental goods and services for which Costa Rica claims 
compensation (namely, trees, other raw materials, gas regu-
lation and air quality services, and biodiversity). The Court 
finds that the evidence before it indicates that, in excavating 
the 2010 caño and the 2013 eastern caño, Nicaragua removed 
close to 300 trees and cleared 6.19 hectares of vegetation. 
The Court considers that these activities have significantly 
affected the ability of the two impacted sites to provide the 
above-mentioned environmental goods and services. It is 
therefore the view of the Court that impairment or loss of 
these four categories of environmental goods and services has 
occurred and is a direct consequence of Nicaragua’s activities.

With regard to the valuation of the damage caused to en-
vironmental goods and services, the Court states that it cannot 
accept the valuations proposed by the Parties. In respect of 
the valuation proposed by Costa Rica, the Court has doubts 
regarding the reliability of certain aspects of its methodology. 
Costa Rica assumes, for instance, that a 50-year period rep-
resents the time necessary for recovery of the ecosystem to 
the state prior to the damage caused. However, in the first in-
stance, there is no clear evidence before the Court of the base-
line condition of the totality of the environmental goods and 
services that existed in the area concerned prior to Nicaragua’s 
activities. Secondly, the Court observes that different compo-
nents of the ecosystem require different periods of recovery.

The Court considers that it is appropriate to approach the 
valuation of environmental damage from the perspective of 
the ecosystem as a whole, by adopting an overall assessment 
of the value of the impairment or loss of environmental goods 
and services prior to recovery rather than attributing values 
to specific categories of environmental goods and services, 
and estimating recovery periods for each of them.

First, the Court observes, in relation to the environmen-
tal goods and services that have been impaired or lost, that the 
most significant damage to the area, from which other harms 
to the environment arise, is the removal of trees by Nicaragua 
during the excavation of the caños. An overall valuation can 
account for the correlation between the removal of the trees 
and the harm caused to other environmental goods and ser-
vices. Secondly, an overall valuation approach is dictated by 
the specific characteristics of the area affected by the activities 
of Nicaragua, which is situated in the Northeast Caribbean 
Wetland, a wetland protected under the Ramsar Convention, 
where there are various environmental goods and services 
that are closely interlinked. Thirdly, such an overall valuation 
will allow the Court to take into account the capacity of the 
damaged area for natural regeneration.

These considerations also lead the Court to conclude, 
with regard to the length of the period of recovery, that a sin-
gle recovery period cannot be established for all of the affect-
ed environmental goods and services.

In its overall valuation, the Court takes into account the 
above-mentioned categories of environmental goods and ser-
vices the impairment or loss of which has been established.

The Court recalls that, in addition to the two valua-
tions, respectively submitted by Costa Rica and Nicaragua, 
Nicaragua also provides an alternative valuation of damage, 
calculated on the basis of the four categories of environmental 
goods and services. This valuation adopts Costa Rica’s ecosys-
tems services approach but makes significant adjustments to 
it. Nicaragua refers to this valuation as a “corrected analysis”. 
The Court considers, however, that Nicaragua’s “corrected 
analysis” underestimates the value to be assigned to certain 
categories of goods and services prior to recovery.

The Court further recalls that the absence of certainty as 
to the extent of damage does not necessarily preclude it from 
awarding an amount that it considers approximately to reflect 
the value of the impairment or loss of environmental goods 
and services. In this case, the Court, while retaining some of 
the elements of the “corrected analysis”, considers it reason-
able that, for the purposes of its overall valuation, an adjust-
ment be made to the total amount in the “corrected analysis” 
to account for its shortcomings. The Court therefore awards 
to Costa Rica the sum of US$120,000 for the impairment or 
loss of the environmental goods and services of the impacted 
area in the period prior to recovery.

In relation to restoration, the Court rejects Costa Rica’s 
claim of US$54,925.69 for replacement soil for the reasons giv-
en above. The Court, however, considers that the payment of 
compensation for restoration measures in respect of the wet-
land is justified in view of the damage caused by Nicaragua’s 
activities. Costa Rica claims compensation in the sum of 
US$2,708.39 for this purpose. The Court upholds this claim.

IV. Compensation claimed by Costa Rica for costs and ex-
penses (paras. 88–147)

The Court notes that, in addition to its claims of com-
pensation for environmental damage, Costa Rica requested 
that it be awarded compensation for costs and expenses in-
curred as a result of Nicaragua’s unlawful activities.

1. Costs and expenses incurred in relation to Nicaragua’s 
unlawful activities in the northern part of Isla Portillos 
between October 2010 and April 2011 (paras. 90–106)
The Court turns to the assessment of the compensation 

due for costs and expenses incurred by Costa Rica as a con-
sequence of Nicaragua’s presence and unlawful activities in 
the northern part of Isla Portillos between October 2010 and 
April 2011. Upon examination of all the relevant evidence and 
documents, the Court considers that Costa Rica has, with ref-
erence to two heads of expenses provided adequate evidence 
demonstrating that some of the costs incurred have a suffi-
ciently direct and certain causal nexus with the internation-
ally wrongful conduct of Nicaragua.

The first head of expenses, which the Court finds com-
pensable in part, relates to fuel and maintenance services for 
police aircraft used to reach and overfly the northern part of 
Isla Portillos. It appears from the evidence submitted to the 
Court that the Costa Rican Air Surveillance Service carried 
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out several overflights of the relevant area in the period in 
question. The Court states that it is satisfied that some of these 
flights were undertaken in order to ensure effective inspection 
of the northern part of Isla Portillos, and thus considers that 
these ancillary costs are directly connected to the monitoring 
of that area that was made necessary as a result of Nicaragua’s 
wrongful conduct.

Turning to the question of quantification, the Court 
observes that Costa Rica claims US$37,585.60 “for fuel and 
maintenance services for the police aircraft used” to reach 
and to overfly the “disputed territory” on various days in 
October 2010 and November 2010. In this regard, Costa Rica 
has presented evidence in the form of relevant flight logs, 
and an official communication dated 2 March 2016, totalling 
US$37,585.60. The Court notes that Costa Rica calculated the 
expenses under this head on the basis of the operating costs 
for the hourly use of each aircraft deployed; these operating 
costs included expenses for “fuel”, “overhaul”, “insurance” 
and “miscellaneous”. With regard to the “insurance” costs, 
the Court considers that Costa Rica has failed to demonstrate 
that it incurred any additional expense as a result of the spe-
cific missions of the police aircraft over the northern part of 
Isla Portillos. This insurance expense is thus not compensa-
ble. As to the “miscellaneous” costs, Costa Rica has failed to 
specify the nature of this expense. The Court therefore con-
siders that these miscellaneous expenses are not compensable.

The Court also excludes the cost of flights to transport 
cargo or members of the press, the cost of flights with a des-
tination other than the northern part of Isla Portillos, as well 
as the cost of flights for which, in the relevant flight logs, no 
indication of the persons on board has been given. The Court 
finds that Costa Rica has failed to demonstrate why these 
missions were necessary to respond to Nicaragua’s unlawful 
activities and that it has therefore not established the requisite 
causal nexus between Nicaragua’s unlawful activities and the 
expenses relating to these flights.

The Court also considers it necessary to recalculate the 
compensable expenses based on the information provided in 
the above-mentioned official communication of 2 March 2016 
and in the flight logs, by reference to the number and duration 
of the flights actually conducted in October and November 
2010 in connection with the inspection of the northern part of 
Isla Portillos, and only taking into account the costs of “fuel” 
and “overhaul”. The Court accordingly finds that, under this 
head of expenses, Costa Rica is entitled to compensation in 
the amount of US$4,177.30 for October 2010, and US$1,665.90 
for November 2010, totalling US$5,843.20.

The second head of expenses that the Court finds com-
pensable relates to Costa Rica’s claim for the cost of obtaining 
a report from UNITAR/UNOSAT dated 4 January 2011. The 
evidence shows that Costa Rica incurred this expense in order 
to detect and assess the environmental impact of Nicaragua’s 
presence and unlawful activities in Costa Rican territory. 
The Court has reviewed this report and is satisfied that the 
analysis given therein provides a technical evaluation of the 
damage that has occurred as a consequence of Nicaragua’s 
unlawful activities in the northern part of Isla Portillos.

Turning to the question of quantification, the Court 
notes that Costa Rica has presented a numbered and dated 
invoice from UNITAR/UNOSAT for US$15,804, with an an-
nexed cost breakdown. The Court considers that there is a suf-
ficiently direct and certain causal nexus between Nicaragua’s 
activities and the cost of commissioning the report. The Court 
therefore finds that Costa Rica is entitled to full compensation 
for this expense.

The Court then turns to those heads of expenses with 
reference to which it considers that Costa Rica has failed to 
meet its burden of proof.

The Court notes that three heads of expenses (incurred 
between October 2010 and April 2011) for which Costa Rica 
seeks compensation relate to salaries of Costa Rican person-
nel allegedly involved in monitoring activities in the northern 
part of Isla Portillos. The total amount claimed by Costa Rica 
for this category of expense is US$9,135.16. In this regard, the 
Court considers that salaries of government officials dealing 
with a situation resulting from an internationally wrongful 
act are compensable only if they are temporary and extraor-
dinary in nature. In other words, a State is not, in general, 
entitled to compensation for the regular salaries of its officials. 
It may, however, be entitled to compensation for salaries in 
certain cases, for example, where it has been obliged to pay 
its officials over the regular wage or where it has had to hire 
supplementary personnel, whose wages were not originally 
envisaged in its budget. The Court notes that this approach is 
in line with international practice.

The Court observes that, in the present proceedings, 
Costa Rica has not produced evidence that, between October 
2010 and April 2011, it incurred any extraordinary expenses 
in terms of the payment of salaries of government officials. 
The Court therefore finds that Costa Rica is not entitled to 
compensation for the salaries of personnel employed by the 
Air Surveillance Service, the National Coast Guard Service 
and the Tortuguero Conservation Area (referred to by the 
Spanish acronym ACTo).

The Court further observes that three other heads of ex-
penses are closely related to the functions of those personnel 
employed by ACTo (to conduct environmental monitoring 
missions in or near the northern part of Isla Portillos), for 
which Costa Rica claims costs totalling US$801.69 incurred 
in connection with food and water supplies (US$446.12), fuel 
for fluvial transportation (US$92) and fuel for land transpor-
tation (US$263.57). Having reviewed the evidence put before 
it, the Court notes that, in terms of costs related to land trans-
portation, and to food and water, no specific information is 
provided to show in what way these expenses were connected 
to Costa Rica’s monitoring activities undertaken as a direct 
consequence of Nicaragua’s unlawful activities in the north-
ern part of Isla Portillos in the period between October 2010 
and April 2011. Moreover, the evidence does not provide any 
information whatsoever regarding costs incurred in connec-
tion with fluvial transportation.

In light of the above, the Court considers that Costa Rica 
has failed to provide sufficient evidence to support its claims 
for the expenses under these three heads.
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The Court finally turns to Costa Rica’s claim that it be 
compensated in the amount of US$17,600 for the cost of pur-
chasing two satellite images, which, in its view, were necessary 
in order to verify Nicaragua’s presence and unlawful activities 
in the northern part of Isla Portillos. Having reviewed the 
evidence adduced by Costa Rica in support of this claim—
in the form of two invoices—the Court notes that neither of 
these invoices provides any indication as to the area covered 
by the two satellite images. It follows that the Court cannot 
conclude, on the basis of these documents, that these images 
related to the northern part of Isla Portillos, and that they 
were used for the verification of Nicaragua’s presence and un-
lawful activities in that area. The Court therefore finds that 
Costa Rica has not provided sufficient evidence in support of 
its claim for compensation under this head of expenses.

In conclusion, the Court finds that Costa Rica is enti-
tled to compensation in the amount of US$21,647.20 for the 
expenses it incurred in relation to Nicaragua’s presence and 
unlawful activities in the northern part of Isla Portillos be-
tween October 2010 and April 2011. This figure is made up of 
US$5,843.20 for the cost of fuel and maintenance services for 
police aircraft used to reach and to overfly the northern part 
of Isla Portillos, and US$15,804 for the cost of obtaining a re-
port from UNITAR/UNOSAT to verify Nicaragua’s unlawful 
activities in that area.

2. Costs and expenses incurred in monitoring the 
northern part of Isla Portillos following the withdrawal of 
Nicaragua’s military personnel and in implementing the 
Court’s 2011 and 2013 Orders on provisional measures 
(paras. 107–131)
With regard to compensation for monitoring activities 

claimed to have been carried out in implementation of the 
Court’s 2011 and 2013 Orders, the Court considers that Costa 
Rica has, with reference to three heads of expenses, provided 
adequate evidence demonstrating that some of these expenses 
have a sufficiently direct and certain causal nexus with the 
internationally wrongful conduct of Nicaragua identified by 
the Court in its 2015 Judgment.

First, the Court finds partially compensable Costa Rica’s 
expenses for its two-day inspection of the northern part of Isla 
Portillos on 5 and 6 April 2011, both in co-ordination and to-
gether with the Secretariat of the Ramsar Convention. This 
mission was carried out for the purposes of making an assess-
ment of the environmental situation in the area and of iden-
tifying actions to prevent further irreparable damage in that 
part of the wetland as a consequence of Nicaragua’s unlawful 
activities. Based on the technical report produced by the offi-
cials of the Secretariat of the Ramsar Convention, it is the view 
of the Court that the inspection was directly connected to the 
monitoring of the northern part of Isla Portillos that was made 
necessary as a result of Nicaragua’s wrongful conduct.

Turning to the question of quantification, the Court 
notes that Costa Rica claims US$20,110.84 “for fuel and main-
tenance services on the police aircrafts used” and US$1,017.71 
“for the salaries of air surveillance service personnel”, based 
on relevant flight logs and an official communication dat-
ed 2 March 2016 from the Administrative Office of the Air 
Surveillance Service of the Department of Air Operations of 

the Ministry of Public Security. The Court considers it neces-
sary to evaluate the compensable expenses by reference to the 
information provided in the above-mentioned official com-
munication and in the flight logs, and only taking into ac-
count the costs of “fuel” and “overhaul”. The Court therefore 
finds that, under this head of expenses, Costa Rica is entitled 
to compensation in the amount of US$3,897.40. With regard 
to Costa Rica’s claim for salaries and related allowances for 
Air Surveillance Service personnel involved in aircraft mis-
sions, the Court finds that Costa Rica is not entitled to claim 
the cost of salaries for the April 2011 inspection mission. As 
noted earlier, a State cannot recover salaries for government 
officials that it would have paid regardless of any unlawful 
activity committed on its territory by another State.

Secondly, the Court finds partially compensable Costa 
Rica’s claim for the purchase, in the period running from 
September 2011 to October 2015, of satellite images effective-
ly to monitor and verify the impact of Nicaragua’s unlawful 
activities. To the extent that these satellite images cover the 
northern part of Isla Portillos, the Court considers that there 
is a sufficiently direct and certain causal nexus between the 
internationally wrongful conduct of Nicaragua identified by 
the Court in its Judgment on the merits and the head of ex-
penses for which Costa Rica seeks compensation.

Turning to the question of quantification, the Court notes 
that Costa Rica has presented evidence in the form of num-
bered and dated invoices and delivery reports corresponding 
to the purchase of satellite images from INGEO innovaciones 
geográficas S.A. and from GeoSolutions Consulting, Inc. 
S.A. Under this head of expenses, Costa Rica claims a total 
of US$160,704. Having carefully reviewed these invoices and 
delivery reports, the Court considers that they can be divided 
into three sets, by reference to the area covered by the satellite 
images. The first set relates to the satellite images that cover 
the northern part of Isla Portillos; the second set relates to 
the satellite images that cover the general area of the northern 
border with Nicaragua; and the third set provides no indica-
tion of the area covered by the satellite images.

The Court considers that, as the satellite images con-
tained in the first and second sets of invoices all cover the 
northern part of Isla Portillos, their purchase is, in principle, 
compensable. However, the Court notes that most of these 
satellite images cover an area that extends beyond the north-
ern part of Isla Portillos, often covering an area of around 
200 square kilometres. Moreover, these images are charged by 
unit price per square kilometre, mostly at the rate of US$28. 
The Court finds that it would not be reasonable to award com-
pensation to Costa Rica for these images in full. Given the size 
of the northern part of Isla Portillos, the Court is of the view 
that a coverage area of 30 square kilometres was sufficient for 
Costa Rica effectively to monitor and verify Nicaragua’s un-
lawful activities. The Court therefore awards Costa Rica, for 
each of the invoices relating to satellite images covering the 
northern part of Isla Portillos, compensation for one satellite 
image covering an area of 30 square kilometres at a unit price 
of US$28 per square kilometre.

With regard to the other set of invoices, which provides 
no indication of the area covered by the satellite images, the 
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Court considers that Costa Rica has not established the neces-
sary causal nexus between Nicaragua’s unlawful activities and 
the purchase of the satellite images in question.

Consequently, the Court finds that Costa Rica is entitled 
to compensation in the amount of US$15,960 for the expenses 
incurred in purchasing the satellite images.

Thirdly, the Court finds partially compensable Costa 
Rica’s claim for the cost of obtaining a report from UNITAR/
UNOSAT dated 8 November 2011. Costa Rica incurred this 
expense in order to detect and assess the environmental 
impact of Nicaragua’s presence and unlawful activities in 
Costa Rican territory. The Court has reviewed this UNITAR/
UNOSAT report (which consists of three sections) and ob-
serves that the analysis given in Section 2, entitled “Updated 
status of the new channel along [the] Río San Juan (map 4)”, 
provides a technical evaluation of the damage that occurred as 
a consequence of Nicaragua’s unlawful activities in the north-
ern part of Isla Portillos. The Court concludes that Costa Rica 
has proven that there exists a sufficiently direct and certain 
causal nexus between the internationally wrongful conduct 
of Nicaragua identified by the Court in its Judgment on the 
merits and the purchase of the UNITAR/UNOSAT report.

Turning to the question of quantification, the Court 
notes that the three sections of the UNITAR/UNOSAT re-
port are separable (in the sense that each section is self-stand-
ing) and only the content of Section 2 of the report is directly 
relevant. The Court thus considers that the total amount of 
compensation should be limited to one third of the total cost 
of the report. On that basis, the Court finds that Costa Rica is 
entitled to compensation under this head of expenses in the 
amount of US$9,113.

With regard to the other heads of expenses for compen-
sation, the Court observes that Costa Rica’s claims can be sep-
arated into three categories: (i)  those claims which relate to 
two new police stations in Laguna Los Portillos and Laguna de 
Agua Dulce, (ii) those claims which relate to a biological station 
at Laguna Los Portillos, and (iii) those claims which relate to 
the salaries of personnel involved in monitoring activities, as 
well as the ancillary costs of supplying food and water, and the 
costs of fuel for transportation of ACTo personnel. The Court 
finds that none of the costs incurred in connection with the 
equipment and operation of the police stations are compen-
sable because the purpose of the said stations was to provide 
security in the border area, and not in particular to monitor 
Nicaragua’s unlawful activities in the northern part of Isla 
Portillos. Moreover, Costa Rica has not presented any evidence 
to demonstrate that the equipment purchased and the opera-
tional costs were sufficiently linked with the implementation of 
the provisional measures ordered by the Court. As to the costs 
incurred in connection with the maintenance of the biologi-
cal station, the Court similarly finds that none of the expenses 
incurred under this head are compensable because there was 
no sufficiently direct causal link between the maintenance of 
this station and Nicaragua’s wrongful conduct in the northern 
part of Isla Portillos. With reference to the third category, as 
already explained earlier in the context of similar claims for 
compensation made by Costa Rica, the Court does not accept 
that a State is entitled to compensation for the regular salaries 

of its officials. The Court also considers that Costa Rica has not 
provided any specific information to show in what way the ex-
penses claimed for food and water, and for fuel for transpor-
tation for ACTo personnel, were connected with Costa Rica’s 
monitoring of the northern part of Isla Portillos following the 
withdrawal of Nicaragua’s military personnel.

In conclusion, the Court finds that Costa Rica is enti-
tled to compensation in the amount of US$28,970.40 for 
the expenses it incurred in relation to the monitoring of 
the northern part of Isla Portillos following the withdrawal 
of Nicaragua’s military personnel and in implementing the 
Court’s 2011 and 2013 Orders on provisional measures. This 
figure is made up of US$3,897.40 for the cost of overflights 
performed by the Air Surveillance Service on 5 and 6 April 
2011, US$15,960 for the purchase, in the period running from 
September 2011 to October 2015, of satellite images of the 
northern part of Isla Portillos, and US$9,113 for the cost of 
obtaining a report from UNITAR/UNOSAT providing, inter 
alia, a technical evaluation of the damage that occurred as a 
consequence of Nicaragua’s unlawful activities in the north-
ern part of Isla Portillos.

3. Costs and expenses incurred in preventing irreparable 
prejudice to the environment (the construction of a dyke 
and assessment of its effectiveness) (paras. 132–146)
The Court recalls that in its Order of 22 November 2013 

on the request presented by Costa Rica for the indication of 
new provisional measures, it indicated, in particular, that

“[f]ollowing consultation with the Secretariat of the Ramsar 
Convention and after giving Nicaragua prior notice, Costa 
Rica may take appropriate measures related to the two new 
caños, to the extent necessary to prevent irreparable preju-
dice to the environment of the disputed territory”.
The Court begins by setting out some of the factu-

al background. From 10 to 13  March 2013, the Secretariat 
of the Ramsar Convention carried out an onsite visit to the 
northern part of Isla Portillos to assess the damage caused by 
Nicaragua’s constructions of the two new caños. Following 
this site visit, in August 2014, the Secretariat produced a re-
port (Ramsar Advisory Mission No. 77) with recommenda-
tions on mitigation measures focused on the 2013 eastern 
caño. It requested that Costa Rica submit an implementation 
plan and recommended that it commence a monitoring pro-
gram. In accordance with that request, Costa Rica’s Ministry 
of the Environment and Energy formulated an implementa-
tion plan, dated 12 August 2014. That plan set out in detail 
the proposed measures, consisting of the construction of a 
dyke to ensure that the waters of the San Juan River were not 
diverted through the 2013 eastern caño.

Costa Rica proposed to begin works in September 2014 
and requested that Nicaragua grant it access to the San Juan 
River to facilitate the undertaking. After no agreement had 
been reached between the Parties, Costa Rica made arrange-
ments to contract a private civilian helicopter for the purposes 
of the construction works. According to Costa Rica, this was 
necessary because its Air Surveillance Service did not possess 
any type of aircraft with the capacity to carry out such works. 
Costa Rica states that its police and ACTo personnel provid-
ed ground support for the operation. The works to construct 
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the dyke were carried out over a period of seven days, from 
31 March to 6 April 2015. Costa Rican personnel charged with 
the protection of the environment monitored the works by 
means of periodic inspections. Costa Rica also carried out 
overflights of the northern part of Isla Portillos in June, July 
and October 2015, in order to assess the effectiveness of the 
works that had been completed to construct the dyke.

*
The Court finds that the costs incurred by Costa Rica 

in connection with the construction in 2015 of a dyke across 
the 2013 eastern caño are partially compensable. In its view, 
Costa Rica has provided evidence that it incurred expenses 
that were directly related to the remedial action it undertook 
in order to prevent irreparable prejudice to the environment 
of the northern part of Isla Portillos following Nicaragua’s 
unlawful activities. In this regard, Costa Rica advances three 
heads of expenses: (i) overflight costs prior to the construction 
of the dyke; (ii) costs connected with the actual construction 
of the dyke; and (iii) overflight costs subsequent to the con-
struction of the dyke.

The Court notes that, with reference to the first head of 
expenses, Costa Rica states that on 25 July 2014, it hired a pri-
vate civilian helicopter to conduct a site visit to the northern 
part of Isla Portillos, in order to assess the situation of the 
two 2013 caños for the purposes of determining the measures 
required to prevent irreparable prejudice to the environment 
of that area. According to Costa Rica, the cost of the flight for 
this mission amounted to US$6,183. The invoice submitted by 
Costa Rica for the cost of this flight indicates that the purpose 
of the flight was “for transportation of staff on observation 
and logistics flight to Isla Calero”. The flight description also 
shows that this flight was nowhere near the construction site. 
In light of this evidence, the Court considers that Costa Rica 
has not proven that the 2014 helicopter mission was directly 
connected with the intended construction of the dyke across 
the 2013 eastern caño. In the Court’s view, the expenses for 
this flight are thus not compensable.

The Court further notes that, with reference to the sec-
ond head of expenses, Costa Rica refers to the costs incurred 
in terms of the purchase of construction materials and the 
hiring of a private civilian helicopter to transport personnel 
and materials required to construct the dyke across the 2013 
eastern caño. Costa Rica has divided these costs under the 
second head of expenses into two categories, namely, heli-
copter flight hours (US$131,067.50) and “purchase of billed 
supplies” (US$26,378.77). With regard to the first category, 
the Court states that it is satisfied that the evidence adduced 
fully supports Costa Rica’s claim. In so far as the second cat-
egory is concerned, the Court is of the view that the purchase 
of construction materials should, in principle, be fully com-
pensated. With regard to the surplus construction materials, 
the Court considers that, given the difficulty of access to the 
construction site of the dyke, located in the wetlands, it was 
justified for Costa Rica to adopt a cautious approach and to 
ensure, at the start, that the construction materials it pur-
chased and transported were sufficient for the completion of 
the work. The costs incurred for the purchase of construction 
materials which turned out to be more than what was actually 

used are, in the present circumstances, compensable. In the 
Court’s view, what matters, for the consideration of the claim, 
is reasonableness. The Court does not consider the amount of 
materials purchased by Costa Rica unreasonable or dispro-
portionate to the actual needs of the construction work. Thus 
the Court, after recalculation, finds that Costa Rica should 
be compensated in the total amount of US$152,372.81 for the 
costs of the construction of the dyke (made up of the cost for 
the helicopter flight hours in the amount of US$131,067.50 and 
the purchase of billed supplies in the amount of US$21,305.31).

Finally, with reference to the third head of expenses, the 
Court recalls that Costa Rica is claiming expenses in connec-
tion with overflights made on 9 June, 8 July and 3 October 
2015 for the purposes of monitoring the effectiveness of the 
completed dyke. The Court considers that these expenses are 
compensable as there is a sufficiently direct causal nexus be-
tween the damage caused to the environment of the northern 
part of Isla Portillos, as a result of Nicaragua’s unlawful activ-
ities, and the overflight missions undertaken by Costa Rica to 
monitor the effectiveness of the newly constructed dyke. In the 
Court’s opinion, Costa Rica has also discharged its burden of 
proof in terms of providing evidence of the cost of flight hours 
incurred in respect of the hired private civilian helicopter used 
to access the northern part of Isla Portillos. Costa Rica has 
submitted three invoices, accompanied by flight data which in-
dicated that the flight route took the aircraft over the dyke. In 
the Court’s view, it is evident that the helicopter hired for these 
missions had to overfly other parts of Costa Rican territory in 
order to reach the construction site of the dyke. Moreover, the 
Court observes that there is nothing on the record to show 
that these overflights were not en route to the dyke area, nor 
that the helicopter missions were unrelated to the purpose of 
monitoring the effectiveness of the dyke. The Court finds that 
the total expense incurred by Costa Rica under this head of 
expenses, totalling US$33,041.75, is therefore compensable.

In conclusion, the Court finds that Costa Rica is enti-
tled to compensation in the amount of US$185,414.56 for the 
expenses it incurred in connection with the construction in 
2015 of a dyke across the 2013 eastern caño. This figure is 
made up of US$152,372.81 for the costs of the construction 
of the dyke, and US$33,041.75 for the monitoring overflights 
made once the dyke was completed.

4. Conclusion (para. 147)
It follows from the Court’s analysis of the compensable 

costs and expenses incurred by Costa Rica as a direct conse-
quence of Nicaragua’s unlawful activities in the northern part 
of Isla Portillos, that Costa Rica is entitled to total compensa-
tion in the amount of US$236,032.16.

V. Costa Rica’s claim for pre-judgment and post-judgment 
interest (paras. 148–155)

The Court notes that, according to Costa Rica, in view 
of the extent of damage suffered, full reparation cannot be 
achieved without payment of interest. Costa Rica claims both 
pre-judgment and post-judgment interest.

The Court recalls that in the practice of international 
courts and tribunals, prejudgment interest may be awarded if 
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full reparation for injury caused by an internationally wrong-
ful act so requires. Nevertheless, it states that interest is not 
an autonomous form of reparation, nor is it a necessary part 
of compensation in every case.

The Court observes that, in the present case, the compen-
sation to be awarded to Costa Rica is divided into two parts: 
compensation for environmental damage and compensation 
for costs and expenses incurred by Costa Rica in connection 
with Nicaragua’s unlawful activities. The Court considers 
that Costa Rica is not entitled to pre-judgment interest on the 
amount of compensation for environmental damage; in de-
termining the overall valuation of environmental damage, the 
Court has taken full account of the impairment or loss of envi-
ronmental goods and services in the period prior to recovery.

With regard to the costs and expenses incurred by Costa 
Rica as a result of Nicaragua’s unlawful activities, the Court 
notes that most of such costs and expenses were incurred in 
order to take measures for preventing further harm. The Court 
awards Costa Rica pre-judgment interest on the costs and ex-
penses found compensable, accruing, as requested by Costa 
Rica, from 16 December 2015, the date on which the Judgment 
on the merits was delivered, until 2 February 2018, the date 
of delivery of the present Judgment. The annual interest rate 
is fixed at 4 per cent. The amount of interest is US$20,150.04.

With regard to Costa Rica’s claim for post-judgment in-
terest, the Court recalls that in the case concerning Ahmadou 
Sadio Diallo (Republic of Guinea v. Democratic Republic of the 
Congo), the Court awarded post-judgment interest, observing 
that “the award of post-judgment interest is consistent with the 
practice of other international courts and tribunals”. The Court 
sees no reason in the current case to adopt a different approach. 
Thus, although it has every reason to expect timely payment by 
Nicaragua, the Court decides that, in the event of any delay in 
payment, post-judgment interest shall accrue on the principal 
sum. This interest shall be paid at an annual rate of 6 per cent.

VI. Total sum awarded (para. 156)
The Court concludes that the total amount of compen-

sation to be awarded to Costa Rica is US$378,890.59 to be 
paid by Nicaragua by 2  April 2018. This amount includes 
the principal sum of US$358,740.55 and pre-judgment in-
terest on the compensable costs and expenses in the amount 
of US$20,150.04. It adds that, should payment be delayed, 
post-judgment interest on the total amount will accrue as 
from 3 April 2018.

VII. Operative part (para. 157)
The Court,
(1) Fixes the following amounts for the compensation 

due from the Republic of Nicaragua to the Republic of Costa 
Rica for environmental damage caused by the Republic of 
Nicaragua’s unlawful activities on Costa Rican territory:

(a) By fifteen votes to one,
US$120,000 for the impairment or loss of environmental 

goods and services;
In favour: President Abraham; Vice-President Yusuf; 
Judges Owada, Tomka, Bennouna, Cançado Trindade, 

Greenwood, Xue, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Gevorgian; Judge ad hoc Guillaume;
Against: Judge ad hoc Dugard;
(b) By fifteen votes to one,
US$2,708.39 for the restoration costs claimed by the 

Republic of Costa Rica in respect of the internationally pro-
tected wetland;

In favour: President Abraham; Vice-President Yusuf; 
Judges Owada, Tomka, Bennouna, Cançado Trindade, 
Greenwood, Xue, Gaja, Sebutinde, Bhandari, Robinson, 
Gevorgian; Judges ad hoc Guillaume, Dugard;
Against: Judge Donoghue;
(2) Unanimously,
Fixes the amount of compensation due from the Republic 

of Nicaragua to the Republic of Costa Rica for costs and ex-
penses incurred by Costa Rica as a direct consequence of the 
Republic of Nicaragua’s unlawful activities on Costa Rican 
territory at US$236,032.16;

(3) Unanimously,
Decides that, for the period from 16 December 2015 to 

2 February 2018, the Republic of Nicaragua shall pay interest 
at an annual rate of 4 per cent on the amount of compensation 
due to the Republic of Costa Rica under point 2 above, in the 
sum of US$20,150.04;

(4) Unanimously,
Decides that the total amount due under points 1, 2 and 3 

above shall be paid by 2 April 2018 and that, in case it has not 
been paid by that date, interest on the total amount due from 
the Republic of Nicaragua to the Republic of Costa Rica will 
accrue as from 3 April 2018 at an annual rate of 6 per cent.

*
Judges Cançado Trindade, Donoghue and Bhandari ap-

pend separate opinions to the Judgment of the Court; Judge 
Gevorgian appends a declaration to the Judgment of the 
Court; Judge ad hoc Guillaume appends a declaration to the 
Judgment of the Court; Judge ad hoc Dugard appends a dis-
senting opinion to the Judgment of the Court.

*
*  *

Separate opinion of Judge Cançado Trindade
1. In his Separate Opinion, composed of 13 parts, 

Judge Cançado Trindade begins by explaining that, although 
he has concurred with his vote to the adoption of the pres-
ent Judgment ordering compensation, there are related issues 
underlying the present decision of the International Court of 
Justice but left out of its reasoning; his outlook of reparations 
for environmental damages being much wider, he feels obliged 
to dwell upon, and to leave on the records, the foundations of 
his own personal position thereon. After all, this is the first 
case ever in which the International Court of Justice is called 
upon to pronounce on reparations for environmental damages.

2. Those issues, to start with, are: a) the principle ne-
minem laedere and the duty of reparation for damages; b) the 
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indissoluble whole of breach and prompt reparation; c) duty of 
reparation as a fundamental, rather than “secondary”, obliga-
tion; d) reparations in the thinking of the “founding fathers” 
of the law of nations: their perennial legacy; e) reparation in 
all its forms (compensation and others); f) reparation for en-
vironmental damages, the intertemporal dimension, and ob-
ligations of doing in regimes of protection.

3. And the remaining issues, all in logical sequence, 
are: g) the centrality of restitutio and the insufficiencies of 
compensation; h) the incidence of considerations of equi-
ty and jurisprudential cross-fertilization; i) environmental 
damages and the necessity and importance of restoration; 
and j) restoration beyond simply compensation: the need for 
non-pecuniary reparations. He at last proceeds to his final 
considerations, and to an epilogue containing a recapitulation 
of all points examined herein.

4. Judge Cançado Trindade begins by pondering that 
the Court’s reasoning should have been much wider, going 
beyond compensation, encompassing also the consideration 
of restoration measures, and distinct forms of reparation. In 
his view, “[t]he Court should have taken another step forward 
in the present domain of reparations, as it did in its previous 
Judgment on reparations (of 19 June 2012) in the case of A.S. 
Diallo (Guinea versus D.R. Congo)”; in both cases,—he add-
ed,—reparations are “to be considered within the framework 
of international regimes of protection: in the A.S. Diallo case, 
human rights protection, and in the present case, environ-
mental protection” (paras. 2–3).

5. He then observes, in recalling the Court’s jurispru-
dence constante, that, according to a well-established principle 
of international law, reparation must cease all consequences 
of the unlawful act and re-establish the situation which ex-
isted prior to the occurrence of the breach. Recourse is to be 
made, first, to restitutio in integrum,—he proceeds,—and, 
when restitution is not possible, one then turns to compen-
sation. The conception of the duty of reparation for damages 
has deep-rooted historical origins, going back to antiquity 
and Roman law; it was inspired by the natural law general 
principle of neminem laedere (paras. 7–11).

6. Judge Cançado Trindade stresses that the breach 
causing harm promptly generates the duty of reparation; 
breach and prompt reparation complement each other, form-
ing an indissoluble whole (paras. 12–13). And he adds that 
responsibility for environmental damage and reparation 
cannot make abstraction of the temporal dimension; after all, 
responsibility for environmental damage has an inescapable 
longstanding dimension. In his own words,

“As cases concerning environmental damage show, the in-
dissoluble whole formed by breach and reparation has a 
temporal dimension, which cannot be overlooked. In my 
perception, it calls upon looking at the past, present and 
future altogether. The search for restitutio in integrum, e.g., 
calls for looking at the present and the past, as much as it 
calls for looking at the present and the future. As to the 
past and the present, if the breach has not been comple-
mented by the corresponding reparation, there is then a 
continuing situation in violation of international law.

As to the present and the future, the reparation is intend-
ed to cease all the effects of the environmental damage, 
cumulatively in time. It may occur that the damage is 
irreparable, rendering restitutio in integrum impossible, 
and then compensation applies. In any case, responsibil-
ity for environmental damage and reparation cannot, in 
my view, make abstraction of the intertemporal dimension 
(…). After all, environmental damage has a longstanding 
dimension” (paras. 14–15).”
7. He further stresses that the duty of prompt repara-

tion is a fundamental, rather than “secondary”, obligation: it 
is an imperative of justice,—as he already pointed out in his 
Separate Opinion (para. 97) in the previous case on repara-
tions decided by the ICJ, that of A.S. Diallo (Guinea versus 
D.R.  Congo, Judgment of 19  June 2012). Along the centu-
ries, it is in jusnaturalist thinking that attention to prompt 
reparation has been properly pursued (para. 29). Going well 
beyond the reasoning of the Court in the present Judgment 
on Compensation Owed by Nicaragua to Costa Rica, Judge 
Cançado Trindade sustains that, first, reparations are to be 
properly appreciated within the conceptual framework of 
restorative justice; and secondly, exemplary reparations exist 
and gain in importance within regimes of protection and in 
face of environmental damages (paras. 16–19).

8. In his following considerations, Judge Cançado 
Trindade observes that, in the law of nations, reparation is 
necessary to the preservation of the international legal order, 
thus responding to a true international need, in conformity 
with the recta ratio; this latter, and the rationale of reparation, 
were already dwelt upon in the writings of the “founding fa-
thers” of the law of nations (Sixteenth century onwards). Such 
writings also turned to the forms of reparation (namely, res-
titutio in integrum, satisfaction, compensation, rehabilitation 
and guarantee of non-repetition of acts or omissions in breach 
of international law). All these points are part of their peren-
nial legacy on prompt reparation, in the line of jusnaturalist 
thinking (paras. 20–27). And he adds:

“The wisdom of the thinking of the “founding fathers” of 
law of nations (droit des gens) has rendered its legacy per-
ennial, endowed with topicality even in our days, in this 
second decade of the Twenty-first century. In my percep-
tion, the lessons extracted from their jusnaturalist think-
ing have helped to shape the attention devoted to principles 
(like those resting in the foundations of the duty of repara-
tion) by Latin American legal doctrine, with its influential 
contribution to the progressive development of interna-
tional law” (para. 28).
9. In sequence, Judge Cançado Trindade asserts that, in 

order to say what the Law is (juris dictio) as to the fundamen-
tal duty of reparation, the Court cannot restrict itself only to 
compensation, even if the contending parties address just this 
latter. Restitutio in integrum is the modality of reparation par 
excellence, the first one to be sought. All forms of reparation 
(namely, restitutio in integrum, satisfaction, compensation, re-
habilitation and guarantee of non-repetition of acts or omis-
sions in breach of international law), complement each other.

10. He recalls that, in the present Separate Opinion in 
the cas d’espèce as well as in his previous Separate Opinions 
in the cases of Armed Activities on the Territory of the Congo 
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(Order of 6 December 2016), and of A.S. Diallo (Judgment 
of 19 June 2012) (paras. 11–16; and 50–51, 54, 80, 83 and 90, 
respectively),—and earlier on in several of his Individual 
Opinions in the Inter-American Court of Human Rights 
(IACtHR),—he makes reiteratedly the point that there are 
circumstances in which the simple quantification of damages 
(for compensation) is insufficient, calling thus for other forms 
of reparation (paras. 29–37).

11. Judge Cançado Trindade then sustains that obli-
gations of doing—which are essential to restoration—assume 
particular importance in the consideration of reparations with-
in the framework of regimes of protection (such as that of the 
environment); obligations of doing are essential to restoration 
(paras. 38–41). Restorative justice encompasses reparations in 
all their forms, to be all kept in mind. In his perception, only by 
means of restorative measures will the damaged environment 
be made to return, to the extent possible, to the pre-existing 
situation (remediation) (paras. 42–46, 53–58 and 80).

12. Judge Cançado Trindade proceeds, in underlin-
ing that in the case of reparations (in all its forms) for envi-
ronmental harm, one is to resort to considerations of equity, 
which cannot be minimized (as juspositivists in vain try to 
do); such considerations assist international tribunals to ad-
judicate matters ex aequo et bono (paras. 47–48, 52 and 78). 
He warns that greater attention is to be given to jurispruden-
tial cross-fertilization, in particular to the relevant case-law of 
the IACtHR and the ECtHR on reparations in their distinct 
forms. International tribunals, especially those operating 
within the framework of international regimes of protection 
(mainly the IACtHR), do not hesitate to make recourse to 
considerations of equity (paras. 39–51).

13. Next, he further warns that “[c]ompensation, in 
sum, is not self-sufficient; it is interrelated with other forms 
of reparation, and to restoration at large” (para. 53). In the 
present case, remediation of the environmental damage calls 
for going beyond compensation only, so as consider restora-
tion measures (para. 58). Full reparations, in a case of the kind 
of the present one, in his view can only be attained within the 
framework of restorative justice.

14. Judge Cançado Trindade then points out that envi-
ronmental harms also concern populations; one is to address 
environmental vulnerability, in seeking to secure human 
health (1992 Rio de Janeiro Declaration on Environment and 
Development), the right of living (paras. 60 and 74–77). The re-
alization of justice can be seen in itself as a form of reparation, 
when securing satisfaction to those victimized. To him, envi-
ronmental damages cannot be precisely assessed and quanti-
fied only in financial or pecuniary terms; full reparation is not 
attainable by compensation only.

15. In his understanding, attention is thus to be kept 
on the importance of restoration measures, beyond monetary 
compensation (e.g., planting trees to restore biodiversity), so 
as to achieve the remediation of the environmental harms. 
There is need to consider also non-pecuniary reparations 
(paras. 59–64). And he adds that

“the realization of justice, seeking to cease the effects of the 
harmful acts, can be seen in itself as a form of reparation, 
when securing satisfaction to those victimized. Restorative 

justice is considerably important: even if restitutio in in-
tegrum is not attainable, other forms of reparation such 
as rehabilitation and satisfaction are to be pursued so as 
to achieve restoration. Rehabilitation and satisfaction are 
forms of non-pecuniary reparation, requiring obligations 
of doing (cf. section VII, supra) to the effect of restoration. 
To them one can add the guarantee of non-repetition of the 
breaches” (para. 65).
16. Restoration measures can, with the passing of time, 

cease the consequences of the environmental damages. Judge 
Cançado Trindade then emphasizes that one is to bear in mind 
“the intrinsic value of the environment for the populations”; 
taking, for example, the question of reparation in respect of 
the damage done to wetlands, the 1971 Ramsar Convention on 
Wetlands of International Importance Especially as Waterfowl 
Habitat draws attention to the interdependence of human be-
ings and their environment, thus rendering it “necessary here 
to go beyond the strict inter-State outlook, and to keep in mind 
the populations of the countries concerned” (para. 70).

17. Moving to his final considerations, Judge Cançado 
Trindade next warns that it should be pointed out that the 
monetary sums ordered by the Court in the present Judgment 
could be used “to plant trees and other plants, seeking to re-
store biodiversity, and increase the future provision of such 
services as gas regulation, air quality and raw materials, be-
sides other restorative measures” (para.  79). In effect,—he 
adds,—as to the duty of reparation, “lessons from the past 
have simply not been learned yet”; the application of that duty 
in contemporary international law seems to be still in its in-
fancy (para. 93). There thus remains nowadays a long way to 
go,—he concludes,—so as to ensure, within the wider frame-
work of restoration, the progressive development of interna-
tional law in the domain of reparations (para. 93).

Separate opinion of Judge Donoghue
Judge Donoghue has submitted a separate opinion that 

sets out the reasons for her votes with respect to compensa-
tion for the impairment or loss of environmental goods and 
services (paragraph 157 (1) (a)) and restoration costs (para-
graph 157 (1) (b)).

She has voted in favor of the award of compensation 
to Costa Rica for the impairment or loss of environmental 
goods and services (paragraph 157 (1) (a)), but she considers 
that the evidence only supports compensation in the range of 
US$70–75,000. She does not consider that Costa Rica’s claim 
for the value of the restoration of the wetland is supported by 
the evidence and thus has voted against paragraph 157 (1) (b).

Separate opinion of Judge Bhandari
Judge Bhandari agrees with the Court’s Judgment on 

compensation, but wishes to place on record his views on 
certain issues which the Court did not address in detail. 
According to Judge Bhandari, the Court correctly stated that 
restitution is the preferred method for compensation under 
current international law, as reflected in Articles 35 and 36 
of the International Law Commission’s Draft Articles on the 
Responsibility of States for Internationally Wrongful Acts 
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(“ARSIWA”). He states that there are two reasons why the 
Court awarded compensation, instead of restitution, in the 
present case. First, the present case falls within the scope of 
one of the exceptions to the availability of restitution under 
Article 35 ARSIWA, namely that restitution would be “ma-
terially impossible”. Second, an injured State may choose to 
specify which method of reparation it prefers upon notifying 
the responsible State of its claim, as provided under Article 43 
ARSIWA. In its Application instituting proceedings before 
the Court (18  November 2010), Costa Rica requested that 
Nicaragua be ordered to pay compensation for the unlawful 
activities carried out in the affected area.

Judge Bhandari is of the view that the Court should have 
elaborated further on the method for determining the quan-
tum of compensation. According to him, the evidence provided 
by the Parties was not sufficient for the determination of such 
quantum. In cases in which the Court does not have adequate 
evidence before it, compensation should be awarded based on 
equitable considerations. Judge Bhandari believes that the Court 
ought to have stated more clearly that it determined the amount 
of compensation due based on equitable considerations.

Judge Bhandari is also of the view that the precautionary 
approach should have played a more central role in the proceed-
ings opposing Costa Rica to Nicaragua. He notes that the precau-
tionary approach has been incorporated into a growing number 
of international instruments. Moreover, international courts 
and tribunals have referred to it in recent decisions, stating that 
it could be considered to be part of customary international law.

In addition, Judge Bhandari notes the paramount impor-
tance of environmental protection. Owing to the supreme in-
terest that humankind holds in the preservation of the natural 
environment, Judge Bhandari is of the opinion that interna-
tional law ought to develop in order to allow punitive or ex-
emplary damages where serious harm has been caused to the 
environment. According to him, States have expressly created 
international obligations for the protection and preservation 
of the environment. Moreover, science has proven beyond 
doubt that humanity will suffer tremendously if the natural 
environment is irremediably prejudiced by human activity. 
Judge Bhandari believes that developing international law to 
allow award of punitive or exemplary damages is also in line 
with the approach of domestic courts in certain jurisdictions, 
with the “polluter pays principle”, and with the need to deter 
States from harming the environment in the future. However, 
an award of punitive or exemplary damages should not be out 
of proportion with respect to the actual harm caused by the 
responsible State.

Declaration of Judge Gevorgian
Judge Gevorgian explains that while agreeing with the 

dispositif of the Judgment, including both the amount of com-
pensation due from the Republic of Nicaragua to the Republic 
of Costa Rica and the application of a “holistic” approach in 
assessing environmental damages, he nonetheless wishes to 
expresses caution in relation to certain aspects of the Court’s 
reasoning, since it is the Court’s first Judgment on environ-
mental damages as such.

First, though the Court’s acknowledges a potentially 
“flexible” application of the general rule that the burden of 
proof rests with the party seeking compensation, this flexible 
approach was not applied in the present case. As such, in this 
case, the burden of proof rested with the Applicant.

Second, of the six categories of potential damages iden-
tified by Costa Rica, the Judgment found that four, namely: 
standing timber; other raw materials (fibre and energy); gas 
regulation and air quality; and biodiversity, in terms of hab-
itat and nursery, had sufficient evidence to support a finding 
of compensation. Judge Gevorgian was not persuaded by the 
evidence presented by Costa Rica to justify compensation for 
either gas regulation and air quality nor biodiversity.

With respect to gas regulation and air quality, Judge 
Gevorgian notes that, as affirmed by Nicaragua, any damage 
done to gas regulation and air quality by the release of carbon 
dioxide into the atmosphere was felt globally. As such, to the 
extent that this damage effected Costa Rica, Costa Rica is only 
entitled to a miniscule share of the global damage.

With respect to biodiversity, Judge Gevorgian notes the 
absence of a baseline to measure any damage to the wetlands 
against. While acknowledging the various studies presented, 
Judge Gevorgian found that these studies were done with re-
spect to different areas, industries, and did not assist in pro-
viding a clear baseline to measure the damage that Nicaragua’s 
activities have done. As such, Costa Rica has failed to meet its 
burden of proof with respect to this head of damage.

Finally, Judge Gevorgian, while supporting the total 
compensation award, notes that it is important not to inter-
pret the present Judgment in far-reaching terms and that any 
possibility of interpreting the “overall assessment” of envi-
ronmental damage as being “punitive or exemplary” should 
be avoided so as not to jeopardize the peaceful settlement of 
environmental disputes.

Declaration of Judge ad hoc Guillaume
1. Given that Costa Rica assessed the material dam-

age caused by Nicaragua at US$6,711,685.26, Judge ad hoc 
Guillaume observes that, in fixing the principal sum of com-
pensation due at US$358,740.55, the Court has rejected the 
majority of Costa Rica’s submissions. He agrees with the 
Court’s assessment, even though he finds it generous in cer-
tain respects, but wishes to clarify his views on certain points.

2. Regarding compensation for “restoration costs” an-
ticipated by Costa Rica in respect of the “protected wetland”, 
while Judge ad hoc Guillaume supports the solution adopted by 
the Court, he expresses the hope that this work, which is ill-de-
fined in the case file, will actually be planned and carried out.

3. Regarding compensation for environmental dam-
age, Judge ad hoc Guillaume points to the mistakes in the 
assessment submitted by Costa Rica, particularly as regards 
the calculation of damages for the felling of trees, and those 
relating to gas regulation and air quality. He notes that al-
though the method of assessment put forward by Nicaragua 
is preferable, it is not without its own problems. He concludes 
that the evaluation of damage in this instance is necessarily 
only approximate.
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4. Judge ad hoc Guillaume welcomes the Court’s decision 
not to uphold Costa Rica’s claims for the reimbursement of ex-
penses relating, inter alia, to the establishment of police posts: 
such expenses were not directly linked to Nicaragua’s unlawful 
activities. Furthermore, redeploying the personnel concerned 
did not generate any additional expenses for Costa Rica.

5. Finally, Judge ad hoc Guillaume observes that the 
Court has, for the first time, awarded pre-judgment interest 
to the Applicant and considers this a sensible solution in this 
particular instance, given the nature of the expenses incurred 
by Costa Rica. He notes that it leaves room in the future for 
assessments to vary from case to case.

Dissenting opinion of Judge ad hoc Dugard
Judge ad hoc Dugard’s disagreement with the Judgment 

relates to both the method employed by the Court to reach 
its decision on the quantum of damages to be awarded and 
the amount determined by the Court in its quantification of 
environmental damages.

The Court awarded US$120,000 for environmental dam-
age. In Judge ad hoc Dugard’s opinion a considerably higher 
compensation is warranted, one that takes account of an in-
creased valuation of the impairment to trees, raw materials, 
biodiversity and gas regulation; the inclusion of a valuation 
for the impairment of soil formation; harm caused to the en-
vironment; the implications of the felling of trees and the de-
struction of undergrowth for climate change; and the gravity 
of an intentional harm caused to the environment of a wet-
land by Nicaragua.

Precise quantification of the harm caused by Nicaragua 
to Costa Rica’s environment is impossible. The assessment of 
damage to the environment is a difficult task, rendered even 
more difficult by the absence of an agreed scientific method 
for making such an assessment.

The approach which the Court followed for quantifica-
tion of environmental damage is unsatisfactory. The Court’s 

apparent reliance on the “corrected analysis” of Payne and 
Unsworth (Nicaragua’s experts) is problematic for several 
reasons which are addressed in the dissenting opinion. For 
one, the “corrected analysis” attaches a value to each head of 
damage in isolation.

Secondly, certain elements of the “corrected analysis” 
cannot legitimately be relied upon by the Court as provid-
ing a “reasonable basis” for its own valuations. Thirdly, the 
Court rejects Costa Rica’s argument that the recovery period 
for goods and services is 50 years, but gives no indication of 
what it considers to be the appropriate recovery period for the 
goods and services in question.

In the present case there are a number of equitable con-
siderations that the Court might and should have taken into 
account in its quantification of damages including the protec-
tion of the environment, the importance attached to measures 
to combat climate change in today’s world, and the gravity of 
the respondent State’s actions.

In relation to the loss of gas regulation, Nicaragua ar-
gued that the cost of lost carbon sequestration reflects the 
value to the world population of this ecological service and 
that Costa Rica was therefore not entitled to claim for the full 
amount of harm done. The obligation not to engage in wrong-
ful deforestation that results in the release of carbon into the 
atmosphere and the loss of gas sequestration services is an 
obligation erga omnes.

In assessing compensation in this case, the Court should 
have had regard to the gravity of Nicaragua’s unlawful activ-
ities, and the amount of compensation should be assessed so 
as to fit the wrongful conduct. Nicaragua’s conduct in these 
proceedings has been characterized by bad faith and a deter-
mination to deliberately flout international law and the Court’s 
authority. Without advocating the imposition of punitive dam-
ages, it is possible to take account of the gravity of Nicaragua’s 
conduct in seeking to fully restore Costa Rica to the position 
which it enjoyed prior to Nicaragua’s violation taking place.
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On 2 February 2018, the International Court of Justice 
delivered its Judgement in the joined cases concerning 
Maritime Delimitation in the Caribbean Sea and the Pacific 
Ocean (Costa Rica v. Nicaragua) and Land Boundary in the 
Northern Part of Isla Portillos (Costa Rica v. Nicaragua).

The Court was composed as follows: President Abraham; 
Vice-President Yusuf; Judges Owada, Tomka, Bennouna, 
Cançado Trindade, Greenwood, Xue, Donoghue, Gaja, 
Sebutinde, Bhandari, Robinson, Gevorgian; Judges ad hoc 
Simma, Al-Khasawneh; Registrar Couvreur.

*
*  *

Procedural background (paras. 1–44)
The Court begins by recalling that, on 25 February 2014, 

the Republic of Costa Rica (hereinafter “Costa Rica”) insti-
tuted proceedings against the Republic of Nicaragua (here-
inafter “Nicaragua”) with regard to a dispute concerning the 
“establishment of single maritime boundaries between the 
two States in the Caribbean Sea and the Pacific Ocean, respec-
tively, delimiting all the maritime areas appertaining to each 
of them, in accordance with the applicable rules and princi-
ples of international law” (hereinafter the “case concerning 
Maritime Delimitation”).

The Court then recalls that, by an Order dated 31 May 
2016, it decided that an expert opinion would be arranged to 
inform it as to the state of the coast between the point sug-
gested by Costa Rica and the point suggested by Nicaragua in 
their pleadings as the starting-point of the maritime bounda-
ry in the Caribbean Sea. By an Order dated 16 June 2016, the 
President of the Court appointed the following two experts: 
Mr. Eric Fouache, of French nationality, and Mr. Francisco 
Gutiérrez, of Spanish nationality. The experts conducted a 
first site visit from 4 to 9 December 2016.

The Court further recalls that, on 16 January 2017, Costa 
Rica instituted proceedings against Nicaragua in a dispute 
concerning “the precise location of the land boundary sepa-
rating the Los Portillos/Harbor Head Lagoon sandbar from 
Isla Portillos” and “the … establishment of a military camp by 
Nicaragua on the beach of Isla Portillos” (hereinafter “the case 
concerning the Northern Part of Isla Portillos”). The Court ex-
plains that, by an Order dated 2 February 2017, it decided to join 
the proceedings in the case concerning Maritime Delimitation 
and the case concerning the Northern Part of Isla Portillos.

The Court observes that the experts conducted a second 
site visit from 12 to 17 March 2017 and submitted their report 
to the Court on 1 May 2017. That report was transmitted to the 
Parties, which were given an opportunity to comment on it.

Finally, the Court recalls that public hearings were held in 
the joined cases from Monday 3 July to Thursday 13 July 2017.

I. Jurisdiction of the Court (paras. 45–46)
The Court notes that, in both of the cases, Costa Rica 

invokes, as bases of jurisdiction, Article XXXI of the Pact 
of Bogotá and the declarations by which the Parties have 
recognized the compulsory jurisdiction of the Court under 
Article 36 of the Statute, and that Nicaragua does not contest 
the Court’s jurisdiction to entertain Costa Rica’s claims. The 
Court finds that it has jurisdiction over both cases.

II. General background (paras. 47–58)

A. Geography (paras. 47–50)
The Court recalls the geographical context to the two 

cases. It explains in this regard that Isla Portillos, the north-
ern part of which is the subject of the land boundary dispute, 
is an area (approximately 17 sq. km) bounded to the west by 
the San Juan River and to the north by the Caribbean Sea. It 
observes that at the north-western extremity of Isla Portillos, 
a sandspit of variable length deflects the final course of the 
San Juan River, displacing its mouth towards the west. It notes 
that on the coast of Isla Portillos, approximately 3.6 km east 
of the mouth of the San Juan River, is a lagoon called Laguna 
Los Portillos by Costa Rica and Harbor Head Lagoon by 
Nicaragua, and that this lagoon is at present separated from 
the Caribbean Sea by a sandbar.

The Court observes that in the Caribbean Sea off the 
coast of Nicaragua there are several islands and cays, the most 
prominent of which are the Corn Islands, located approxi-
mately 26 nautical miles off its coast; these islands have an 
area of 9.6 sq. km (Great Corn Island) and 3 sq. km (Little 
Corn Island) and a population of approximately 7,400 in-
habitants. The Court points out that on the Pacific side, the 
coast of Nicaragua is relatively straight and generally follows 
a north-west to south-east direction, whereas the Costa Rican 
coast is more sinuous and includes the peninsulas of Santa 
Elena (near the land boundary terminus), Nicoya and Osa.

B. Historical context (paras. 51–56)
The Court then describes the historical context to the 

present disputes. It observes in this regard that, following 
hostilities between the two States in 1857, the Governments 
of Costa Rica and Nicaragua concluded in 1858 a Treaty of 
Limits (hereinafter the “1858 Treaty”), which fixed the course 
of the land boundary between the two countries from the 
Pacific Ocean to the Caribbean Sea. Following challeng-
es by Nicaragua on various occasions to the validity of this 
Treaty, Costa Rica and Nicaragua signed another instrument 
on 24 December 1886, whereby the two States agreed to sub-
mit the question of the validity of the 1858 Treaty, as well 
as various other points of “doubtful interpretation”, to the 
President of the United States of America, Grover Cleveland, 
for arbitration. The Court notes that, in the Award he hand-
ed down in 1888, President Cleveland, inter alia, confirmed 
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the validity of the Treaty, and found that the boundary line 
between the two States on the Atlantic side “begins at the 
extremity of Punta de Castilla at the mouth of the San Juan 
de Nicaragua River, as they both existed on the 15th day of 
April 1858”. Subsequent to that decision, in 1896, Costa Rica 
and Nicaragua agreed to establish two national Demarcation 
Commissions, which were to include an engineer, who “shall 
have broad powers to decide whatever kind of differences may 
arise in the course of any operations and his ruling shall be 
final”. United States General Edward Porter Alexander was 
so appointed. During the demarcation process (which began 
in 1897 and was concluded in 1900), General Alexander ren-
dered five Awards. The Court recalls that, in his First Award, 
dated 30 September 1897, General Alexander determined the 
starting segment of the land boundary near the Caribbean Sea 
in light of geomorphological changes that had occurred since 
1858. Following Alexander’s First Award, the Demarcation 
Commissions recorded the co-ordinates of the starting-point 
of the land boundary determined by General Alexander by 
reference to the centre of Plaza Victoria in old San Juan de 
Nicaragua (Greytown) and other points on the ground.

The Court explains that since the time of the Alexander 
Awards and the work of the Demarcation Commissions, the 
northern part of Isla Portillos has continued to undergo sig-
nificant geomorphological changes. It recalls that, in 2010, a 
dispute arose between Costa Rica and Nicaragua with regard 
to certain activities carried out by Nicaragua in that area. The 
Court further recalls that, in its 2015 Judgment in the case 
concerning Certain Activities Carried Out by Nicaragua in the 
Border Area (Costa Rica v. Nicaragua) (hereinafter the “2015 
Judgment”), it considered the impact of some of these changes 
on the issue of territorial sovereignty. The Court stated in its 
2015 Judgment “that the territory under Costa Rica’s sover-
eignty extends to the right bank of the Lower San Juan River 
as far as its mouth in the Caribbean Sea”. The Court thus con-
cluded in the 2015 Judgment that Costa Rica had sovereignty 
over a 3 sq. km area in the northern part of Isla Portillos, 
although noting in its description of this area that it did “not 
specifically refer to the stretch of coast abutting the Caribbean 
Sea which lies between the Harbor Head Lagoon, which la-
goon both Parties agree is Nicaraguan, and the mouth of the 
San Juan River”. The Court observes that the course of the 
land boundary on this stretch of coast is one of the subjects of 
dispute between the Parties in the present joined cases.

With respect to maritime areas, the Court recalls that a 
bilateral Sub-Commission was established by the two Parties 
in May 1997 to carry out preliminary technical studies re-
garding possible maritime delimitations in the Pacific Ocean 
and the Caribbean Sea. It held five meetings between 2002 
and 2005, after which negotiations on maritime delimitations 
between the two States stalled.

C. Delimitations already effected in the Caribbean Sea 
and the Pacific Ocean (paras. 57–58)
The Court points out that, in the Caribbean Sea, Costa 

Rica concluded, on 2 February 1980, a treaty with Panama 
delimiting a maritime boundary; this treaty entered into force 
on 11 February 1982. Costa Rica negotiated and signed a mar-
itime delimitation treaty with Colombia in 1977, but never 

ratified that instrument. Nicaragua’s maritime boundaries 
with Honduras (to the north) and Colombia (to the east) have 
been established by Judgments of the Court in 2007 and 2012, 
respectively. Colombia and Panama also concluded a mari-
time delimitation treaty establishing their boundary in the 
Caribbean Sea on 20 November 1976.

The Court further observes that the 1980 treaty between 
Costa Rica and Panama also delimited their maritime bound-
ary in the Pacific Ocean. For its part, Nicaragua has not con-
cluded any treaty establishing a maritime boundary in the 
Pacific Ocean.

III. Land Boundary in the Northern Part of Isla Portillos 
(paras. 59–78)

A. Issues concerning territorial sovereignty (paras. 59–73)
The Court explains that the case concerning the Land 

Boundary in the Northern Part of Isla Portillos raises issues of 
territorial sovereignty which it is expedient to examine first, 
because of their possible implications for the maritime delim-
itation in the Caribbean Sea.

The Court observes that the Parties express divergent 
views on the interpretation of the 2015 Judgment and ad-
vance opposing claims to sovereignty over the coast of the 
northern part of Isla Portillos. The Court recalls that the op-
erative part of its 2015 Judgment stated that “Costa Rica has 
sovereignty over the ‘disputed territory’, as defined … in para-
graphs 69–70” of that Judgment. The term “disputed territory” 
was described in those paragraphs as including “the northern 
part of Isla Portillos, that is to say, the area of wetland of some 
3 square kilometres between the right bank of the disputed 
caño, the right bank of the San Juan River up to its mouth at 
the Caribbean Sea and the Harbor Head Lagoon”. The Court 
noted in the 2015 Judgment, however, that “[t]he above defi-
nition of the “disputed territory” does not specifically refer 
to the stretch of coast abutting the Caribbean Sea which lies 
between the Harbor Head Lagoon, which lagoon both Parties 
agree is Nicaraguan, and the mouth of the San Juan River”. 
The Court further noted in the 2015 Judgment that the Parties

“did not address the question of the precise location of the 
mouth of the river nor did they provide detailed information 
concerning the coast. Neither Party requested the Court to 
define the boundary more precisely with regard to this coast. 
Accordingly, the Court will refrain from doing so.”
In the present Judgment, the Court is of the view that 

these passages indicate that no decision was taken in its 2015 
Judgment on the question of sovereignty concerning the coast 
of the northern part of Isla Portillos, since this question had 
been expressly excluded. This means that it is not possible 
for the issue of sovereignty over that part of the coast to be 
res judicata. Therefore, the Court explains, it cannot declare 
inadmissible Nicaragua’s claim concerning sovereignty over 
that stretch of coast of Isla Portillos.

The Court recalls that, in its 2015 Judgment, it interpret-
ed the 1858 Treaty as providing that “the territory under Costa 
Rica’s sovereignty extends to the right bank of the Lower San 
Juan River as far as its mouth in the Caribbean Sea”. However, 
the Court states, the absence of “detailed information”, which 
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had been observed in the 2015 Judgment, had left the geograph-
ical situation of the area in question somewhat unclear with re-
gard to the configuration of the coast of Isla Portillos, in particu-
lar regarding the existence of maritime features off the coast and 
the presence of a channel separating the wetland from the coast.

For the Court, the assessment made by the Court-
appointed experts, which was not challenged by the Parties, 
dispels all uncertainty about the present configuration of the 
coast and the existence of a channel linking the San Juan 
River with Harbor Head Lagoon. The experts ascertained that 
“[o]ff the coastline, there are no features above water even at 
low tide” and that, west of Harbor Head Lagoon, “the coast 
is made up of a broad sandy beach with discontinuous and 
coast-parallel enclosed lagoons in the backshore”, while “[i]n 
the westernmost portion, close to the mouth of the San Juan 
River, there are no lagoons with free-standing water in the 
backshore”. Significantly, the experts observed that there is no 
longer any water channel connecting the San Juan River with 
Harbor Head Lagoon. For the Court, since there is no chan-
nel, there cannot be a boundary running along it; Nicaragua’s 
contention that “the boundary should continue to be defined 
by the approximate location of the former channel” linking 
the river with Harbor Head Lagoon ignores the fact that the 
channel in question, as it existed at the time of the Alexander 
Awards, was running well north of the present beach and has 
been submerged by the sea, as the Court-appointed experts 
noted, explaining that “such … continuous channel has dis-
appeared due to coastal recession”. In light of these findings, 
the Court determines that Costa Rica has sovereignty over 
the whole of Isla Portillos up to where the river reaches the 
Caribbean Sea, and that the starting-point of the land bound-
ary is the point at which the right bank of the San Juan River 
reaches the low-water mark of the coast of the Caribbean Sea, 
currently located at the end of the sandspit constituting the 
right bank of the San Juan River at its mouth.

The Court recalls, however, that the Parties agree 
that Nicaragua has sovereignty over Harbor Head Lagoon. 
According to the Court-appointed experts, “Los Portillos/
Harbor Head Lagoon is commonly separated from the sea by 
[a] sand barrier”, although there may be “temporary chan-
nels in the barrier”. The Court observes that this assessment, 
which implies that the barrier is above water even at high 
tide, was not challenged by the Parties. The Court there-
fore considers that the Parties agree that both Harbor Head 
Lagoon and the sandbar separating it from the Caribbean 
Sea are under Nicaragua’s sovereignty. According to the ex-
perts, the sandbar extends between the points at the edge of 
the north-eastern and north-western ends of the Lagoon. The 
current location of these points has been identified by the ex-
perts in their report as points Ple2 and Plw2 with respective 
co-ordinates of 10° 55’ 47.23522” N, 83° 40’ 03.02241” W and 
10° 56’ 01.38471” N, 83° 40’ 24.12588” W in WGS 84 datum. The 
Court concludes that the sandbar extends between the points 
located at the north-eastern and north-western ends of the 
Lagoon, currently between points Ple2 and Plw2, respectively; 
from each of these two points, the land boundary should follow 
the shortest line across the sandbar to reach the low-water mark 
of the coast of the Caribbean Sea, as depicted on sketch-map 
No. 2 (reproduced in Annex 2 of the present summary).

B. Alleged violations of Costa Rica’s sovereignty 
(paras. 74–78)
The Court recalls that Costa Rica’s Application includes 

the claim that, “by establishing and maintaining a new mil-
itary camp on the beach of Isla Portillos, Nicaragua has vio-
lated the sovereignty and territorial integrity of Costa Rica, 
and is in breach of the Judgment of the Court of 16 December 
2015 in the Certain Activities case”. Costa Rica requests the 
Court to declare that “Nicaragua must withdraw its military 
camp” and reserves its position with regard to further rem-
edies. The Court notes that the experts have assessed that 
the edge of the north-western end of Harbor Head Lagoon 
lies east of the place where the military camp was located. 
The Court observes that it is now common ground that the 
military camp was placed by Nicaragua on the beach close 
to the sandbar, but not on it. The Court concludes that the 
installation of the camp thus violated Costa Rica’s territorial 
sovereignty as defined above. It follows that the camp must 
be removed from Costa Rica’s territory. However, there was 
no breach by Nicaragua of the 2015 Judgment because the 
boundary with regard to the coast had not been defined in 
that Judgment. The Court considers that the declaration of a 
violation of Costa Rica’s sovereignty and the order addressed 
to Nicaragua to remove its camp from Costa Rica’s territory 
constitute appropriate reparation.

IV. Maritime Delimitation in the Caribbean Sea (paras. 79–166)

A. Starting-point of the maritime delimitation 
(paras. 80–89)
The Court observes that, since the starting-point of the 

land boundary is currently located at the end of the sand-
spit bordering the San Juan River where the river reaches the 
Caribbean Sea, the same point would normally be the start-
ing-point of the maritime delimitation. However, the great 
instability of the coastline in the area of the mouth of the San 
Juan River, as indicated by the Court-appointed experts, pre-
vents the identification on the sandspit of a fixed point that 
would be suitable as the starting-point of the maritime de-
limitation. It is preferable, the Court reasons, to select a fixed 
point at sea and connect it to the starting-point on the coast 
by a mobile line. Taking into account the fact that the prevail-
ing phenomenon characterizing the coastline at the mouth of 
the San Juan River is recession through erosion from the sea, 
the Court deems it appropriate to place a fixed point at sea at a 
distance of 2 nautical miles from the coast on the median line.

With regard to the enclave under Nicaragua’s sovereign-
ty, the Court notes that the sandbar separating Harbor Head 
Lagoon from the Caribbean Sea is a minor feature without 
vegetation and characterized by instability. In relation to this 
sandbar, the Court determines that the question of the start-
ing-points of the maritime delimitation is bound up with the 
effects, if any, of this feature of the maritime delimitation. The 
Court addresses this latter issue later in its Judgment, taking 
into account the characteristics of the feature in question.

B. Delimitation of the territorial sea (paras. 90–106)
The Court recalls that, in accordance with its estab-

lished jurisprudence, it proceeds in two stages to delimit the 
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territorial sea: first, the Court draws a provisional median 
line; second, it considers whether any special circumstances 
exist which justify adjusting such a line.

The Court states that it will construct the provisional 
median line only on the basis of points situated on the natu-
ral coast, which may include points placed on islands or rocks. 
The base points used by the Court are located on salient points 
that are situated on solid land and thus have a relatively higher 
stability than points placed on sandy features. The Court ob-
serves that Paxaro Bovo and Palmenta Cays do not affect the 
construction of the median line in the territorial sea.

The Court considers that, for the delimitation of the terri-
torial sea, the combined effect of the concavity of Nicaragua’s 
coast west of the mouth of the San Juan River and of the con-
vexity of Costa Rica’s coast east of Harbor Head Lagoon is 
of limited significance and does not represent a special cir-
cumstance that could justify an adjustment of the median line 
under Article 15 of UNCLOS.

However, the Court considers that a special circumstance 
affecting maritime delimitation in the territorial sea consists 
in the high instability and narrowness of the sandspit near the 
mouth of the San Juan River which constitutes a barrier be-
tween the Caribbean Sea and a sizable territory appertaining 
to Nicaragua. The instability of this sandspit does not allow 
one to select a base point on that part of Costa Rica’s territo-
ry, as Costa Rica acknowledges, or to connect a point on the 
sandspit to the fixed point at sea for the first part of the delim-
itation line. The Court is of the view that it is more appropriate 
that the fixed point at sea on the median line be connected by 
a mobile line to the point on solid land on Costa Rica’s coast 
which is closest to the mouth of the river. The Court observes 
that this point has been identified by the Court-appointed ex-
perts as point Pv but there may be geomorphological changes 
over time. For the present, the Court concludes, the delimita-
tion line in the territorial sea extends from the fixed point at 
sea landwards to the point on the low-water mark of the coast 
of the Caribbean Sea that is closest to point Pv. From the fixed 
point seawards, the delimitation line in the territorial sea is 
the median line as determined by the base points selected in 
relation to the present situation of the coast.

The Court considers that another special circumstance 
is relevant for the delimitation of the territorial sea. The in-
stability of the sandbar separating Harbor Head Lagoon from 
the Caribbean Sea and its situation as a small enclave within 
Costa Rica’s territory call for a special solution. Should ter-
ritorial waters be attributed to the enclave, they would be of 
little use to Nicaragua, while breaking the continuity of Costa 
Rica’s territorial sea. Under these circumstances, the delimita-
tion in the territorial sea between the Parties will not take into 
account any entitlement which might result from the enclave.

The Court concludes that the delimitation line in the ter-
ritorial sea is obtained by joining landwards the fixed point 
at sea (with the co-ordinates given in paragraph 106 of the 
Judgment) with the point on solid land on Costa Rica’s coast 
that is closest to the mouth of the river and by joining sea-
wards with geodetic lines the points set out in paragraph 106 
of the Judgment, as depicted on sketch-map No. 5 (reproduced 
in Annex 2 of the present summary).

C. Delimitation of the exclusive economic zone and the 
continental shelf (paras. 107–166)
The Court then proceeds to the delimitation of the exclu-

sive economic zones and continental shelves appertaining to 
Costa Rica and Nicaragua, for which both Parties requested 
the Court to draw a single delimitation line.

(a) Relevant coasts and relevant area (paras. 108–122)

(i) Relevant coasts (paras. 108–114)
The Court recalls that the relevant coasts for the delimi-

tation are those that generate projections which overlap with 
projections form the coast of the other party. In the present 
case, the Court considers that the entire mainland coast of 
Costa Rica is relevant. In the Court’s view, the mainland coast 
of Nicaragua is relevant up to Punta Gorda (north), where 
the coast shows a significant inflexion. The coasts of the Corn 
Islands that do not face north also have to be included when 
determining the length of the relevant coasts. On the other 
hand, no evidence concerning the capacity of the Cayos de 
Perlas to “sustain human habitation or economic life of their 
own” as required by Article 121 of UNCLOS was supplied by 
Nicaragua to support its assertion that “the Cayos de Perlas 
generate maritime projections”. Therefore their coasts should 
not be included among the relevant coasts. Given the fact that 
the relevant coasts of Nicaragua and Costa Rica are not char-
acterized by sinuosity, the length of the relevant coasts should 
preferably be measured on the basis of their natural configu-
ration. This results in a total length of the coasts of 228.8 km 
for Costa Rica and of 465.8 km for Nicaragua, with a ratio of 
1:2.04 in favour of Nicaragua.

(ii) Relevant area (paras. 115–122)
The Court recalls that the relevant area comprises that 

part of the maritime space in which the potential entitlements 
of the Parties overlap. Here, the Court considers that, except 
for the space attributed to Colombia in the 2012 Judgment, 
the area where there are overlapping projections in the north 
includes the whole maritime space situated within a distance 
of 200 nautical miles from Costa Rica’s coast. In the south, 
the situation is more complicated because of the presence of 
claims of third States on which the Court cannot pronounce 
itself. The impact of the rights of third States in the areas that 
may be attributed to one of the Parties cannot be determined, 
but the spaces where third States have a claim may neverthe-
less be included. The Court further analyses the issue of the 
relevant area in the Caribbean Sea later in its Judgment (see 
sub-section (e) below).

(b) Relevance of bilateral treaties and judgments 
involving third States (paras. 123–134)

The Court observes that the 1976 Treaty between Panama 
and Colombia involves third States and cannot be considered 
relevant for the delimitation between the Parties. With regard 
to the 1977 Treaty between Costa Rica and Colombia, there is 
no evidence that a renunciation by Costa Rica of its maritime 
entitlements, if it had ever taken place, was also intended to be 
effective with regard to a State other than Colombia.
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(c) Provisional equidistance line (paras. 135–145)
The Court recalls that it delimits the exclusive econom-

ic zone and the continental shelf pursuant to its established 
methodology in three stages. First, it provisionally draws an 
equidistance line using the most appropriate base points on 
the relevant coasts of the Parties. Second, it considers wheth-
er there exist relevant circumstances which are capable of 
justifying an adjustment of the equidistance line provision-
ally drawn. Third, it assesses the overall equitableness of the 
boundary resulting from the first two stages by checking 
whether there exists a marked disproportionality between the 
length of the Parties’ relevant coasts and the maritime areas 
found to appertain to them.

The Court then turns to the construction of the provi-
sional equidistance line in the case at hand, observing that the 
Parties are generally in agreement with regard to the selection 
of base points, but are divided on two issues. The first issue 
concerns the placement of base points on the Corn Islands, and 
the second concerns the placement of base points on Paxaro 
Bovo and Palmenta Cays. The Court concludes that base 
points should be placed on the Corn Islands for the purpose of 
constructing a provisional equidistance line. It observes in this 
respect that these islands have a significant number of inhabit-
ants and sustain economic life; they therefore amply satisfy the 
requirements set forth in Article 121 of UNCLOS for an island 
to be entitled to generate an exclusive economic zone and con-
tinental shelf. With regard to the Palmenta Cays and Paxaro 
Bovo, the Court notes that these features may be assimilated 
to the coast and thus it considers it appropriate to place base 
points on them for the construction of the provisional equi-
distance line. The Court concludes that the provisional equi-
distance line shall follow a series of geodetic lines described 
in paragraph 145 of the Judgment, as depicted on sketch-map 
No. 9 (reproduced in Annex 2 of the present summary).

(d) Adjustment to the provisional equidistance line 
(paras. 146–158)

The Court then considers whether there are factors call-
ing for the adjustment of the provisional equidistance line in 
order to achieve an equitable result. In the case of the Corn 
Islands, the Court considers that, given their limited size and 
significant distance from the mainland coast, it is appropri-
ate to give them only half effect. This produces an adjustment 
of the equidistance line in favour of Costa Rica. The Court 
decides that the other arguments advanced by the Parties to 
support an adjustment of the provisional equidistance line 
cannot be accepted. Nicaragua’s alleged combination of a 
convex coast of Costa Rica near Punta de Castilla and of its 
own concave coast has a limited effect on the boundary line, 
especially at a distance from the coast, and is not sufficiently 
significant to warrant an adjustment of the line. The overall 
concavity of Costa Rica’s coast and its relations with Panama 
cannot justify an adjustment of the equidistance line in its 
relations with Nicaragua. When constructing the maritime 
boundary between the Parties, the relevant issue is whether 
the seaward projections from Nicaragua’s coast create a cut-
off for the projections from Costa Rica’s coast as a result of the 
concavity of that coast. This alleged cut-off is not significant, 

even less so once the equidistance line has been adjusted by 
giving a half effect to the Corn Islands.

The resulting adjusted equidistance line is described in 
paragraph 156 of the Judgment and depicted on sketch-map 
No. 10 (reproduced in Annex 2 of the present summary). The 
Court recalls that this line is constructed without prejudice 
to any claims that a third State may have on part of the area 
crossed by the line. Given the complexity of that line, the 
Court considers it more appropriate to adopt a simplified line, 
on the basis of the most significant turning points. The result-
ing simplified line is set out in paragraph 158 of the Judgment 
and depicted on sketch-map No. 11 (reproduced in Annex 2 
of the present summary).

(e) Disproportionality test (paras. 158–166)
The Court observes that the attribution of some maritime 

space to a third State will affect the part of the relevant area 
that appertains to each Party. Since the maritime space ap-
pertaining to third States cannot be identified in the present 
proceedings, it is impossible for the Court to calculate precise-
ly the part of the relevant area of each Party. However, for the 
purpose of verifying whether the maritime delimitation shows 
a gross disproportion, an approximate calculation of the rele-
vant area is sufficient. In the present case, the Court finds it ap-
propriate to base this calculation on the “notional extension of 
the Costa Rica-Panama boundary” as suggested by Costa Rica.

The Court then observes that the relevant area identified 
would be divided by the maritime boundary into 73,968 sq. km 
for Nicaragua and 30,873 sq. km for Costa Rica, with a resulting 
ratio of 1:2.4 in favour of Nicaragua. The Court concludes that a 
comparison with the ratio of coastal lengths (1:2.04 also in fa-
vour of Nicaragua) does not show any “marked disproportion”.

*
The Court therefore finds that the delimitation concerning 

the exclusive economic zone and the continental shelf between 
the Parties in the Caribbean Sea shall follow the line described 
in paragraph 158 of the Judgment, as depicted on sketch-map 
No. 13 (reproduced in Annex 2 of the present summary).

V. Maritime Delimitation in the Pacific Ocean (paras. 167–204)
The Court then moves to the delimitation of the mari-

time boundary between the Parties in the Pacific Ocean. As 
with the maritime delimitation in the Caribbean Sea, the 
Court was requested with respect to the Pacific Ocean to de-
limit the boundary for the territorial sea, the exclusive eco-
nomic zone and the continental shelf.

A. Starting-point of the maritime delimitation (para. 169)
With regard to the starting-point of the maritime delim-

itation in the Pacific Ocean, the Court observes that Costa 
Rica and Nicaragua agree that it is the midpoint of the closing 
line of Salinas Bay. In the oral proceedings, Costa Rica raised 
no objection to using the co-ordinates indicated by Nicaragua 
in its Counter-Memorial for the purposes of identifying the 
starting-point of the maritime boundary in the Pacific Ocean. 
Therefore, on the basis of the agreement between the Parties, 
the Court finds that the maritime boundary between Costa 
Rica and Nicaragua in the Pacific Ocean shall start at the 
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midpoint of the closing line of Salinas Bay, with co-ordinates 
11° 03’ 56.3’’ N, 85° 44’ 28.3’’ W (WGS 84 datum).

B. Delimitation of the territorial sea (paras. 170–175)
The Court next addresses the delimitation of the territo-

rial sea. It notes that, for the construction of the provisional 
median line in the present case, Costa Rica and Nicaragua 
selected the same base points, which are located on certain 
prominent features on their coasts. The Court sees no reason 
to depart from the base points selected by both Parties.

The Court recalls, however, that the Parties differ on 
whether the configuration of the coast constitutes a special 
circumstance within the meaning of Article 15 of UNCLOS 
which would justify an adjustment of the provisional median 
line in the territorial sea. The issue is whether locating base 
points on the Santa Elena Peninsula has a significant distorting 
effect on the provisional median line which would result in a 
cut-off of Nicaragua’s coastal projections within the territorial 
sea. As the Court has noted in a previous case, “islets, rocks 
and minor coastal projections” can have a disproportionate 
effect on the median line. Such an effect can call for an adjust-
ment of the provisional median line in the territorial sea. In 
the vicinity of Salinas Bay, however, the Court takes the view 
that the Santa Elena Peninsula cannot be considered to be a 
minor coastal projection that has a disproportionate effect on 
the delimitation line. It observes that the coast of the Santa 
Elena Peninsula accounts for a large portion of Costa Rica’s 
coast in the area in which the Court is requested to delimit the 
territorial sea. Moreover, it notes, the adjustment proposed by 
Nicaragua in the territorial sea would push the boundary close 
to Costa Rica’s coast, thus significantly cutting off Costa Rica’s 
coastal projections within the territorial sea. The Court con-
cludes that the territorial sea in the Pacific Ocean shall be de-
limited between the Parties by means of a median line which 
shall follow a series of geodetic lines connecting the points set 
out in paragraph 175 of the Judgment, as depicted on sketch-
map No. 15 (reproduced in Annex 2 of the present summary).

C. Delimitation of the exclusive economic zone and the 
continental shelf (paras. 176–204)

(a) Relevant coasts and relevant area (paras. 177–185)

(i) Relevant coasts (paras. 177–181)
With respect to the relevant coasts, the Court reasons that 

since in the Pacific Ocean the coast of Costa Rica is characterized 
by a certain degree of sinuosity, whereas the coast of Nicaragua 
largely develops along a straight line, it is appropriate to identify 
the relevant coast of both Parties by means of straight lines.

The Court notes that the Parties’ positions do not differ 
significantly with respect to the identification of Nicaragua’s 
relevant coast. It finds that the entire Nicaraguan coast, from 
Punta Arranca Barba to Punta Cosigüina, generates potential 
maritime entitlements overlapping with those of Costa Rica. 
The length of Nicaragua’s relevant coast, thus identified and 
measured by the Court along a straight line, is 292.7 km long.

The Court observes that the Parties’ arguments concern-
ing Costa Rica’s relevant coast differ significantly. The Court is 
of the view that the coast of Costa Rica between Punta Guiones 

and Cabo Blanco, as well as between Punta Herradura and 
Punta Salsipuedes, generates potential maritime entitlements 
overlapping with those of the relevant coast of Nicaragua as 
identified in the previous paragraph. Under the circumstanc-
es, the Court finds it appropriate to include within the rele-
vant coast certain parts of Costa Rica’s coast south of Punta 
Guiones. The Court notes that the coasts of Nicoya Gulf face 
each other and considers that they are not relevant for the 
purposes of delimitation. The Court concludes that the first 
segment of Costa Rica’s relevant coast runs along the straight 
lines connecting Punta Zacate, Punta Santa Elena, Cabo Velas, 
Punta Guiones and Cabo Blanco. The second segment of Costa 
Rica’s relevant coast runs along the straight lines connecting 
Punta Herradura, the Osa Peninsula, Punta Llorona and Punta 
Salsipuedes. Costa Rica’s relevant coast, thus identified and 
measured by the Court along straight lines, is 416.4 km long.

(ii) Relevant area (paras. 182–185)
With respect to the relevant area, the Court is of the view 

that the potential maritime entitlements generated by both 
the northern and southern parts of Costa Rica’s relevant coast 
overlap with the potential maritime entitlements generated 
by the relevant coast of Nicaragua. The Court considers that 
the relevant area is bordered in the north by a line starting at 
Punta Cosigüina and perpendicular to the straight line ap-
proximating the general direction of Nicaragua’s coast. In the 
west and in the south, the Court determines that the relevant 
area is limited by the envelope of arcs marking the limits of 
the area in which the potential maritime entitlements of the 
Parties overlap. The relevant area thus identified measures ap-
proximately 164,500 sq. km.

(b) Provisional equidistance line (paras. 186–189)
The Court next constructs a provisional equidistance line. 

The Court is satisfied that the base points selected by the Parties 
are appropriate for drawing a provisional equidistance line in 
the Pacific Ocean. It states that the provisional equidistance 
line for the exclusive economic zone and the continental shelf 
shall begin at the end of the boundary in the territorial sea, and 
thence it shall follow a series of geodetic lines as described in 
paragraphs 188–189 of the Judgment and depicted on sketch-
map No. 19 (reproduced in Annex 2 of the present summary).

(c) Adjustment to the provisional equidistance line 
(paras. 190–201)

The Court then turns to the arguments of the Parties 
concerning the adjustment of the provisional equidistance 
line, which focus on whether either the Santa Elena Peninsula 
or the Nicoya Peninsula create an inequitable cut-off of 
Nicaragua’s coastal projections.

With respect to the Santa Elena Peninsula, a protrusion 
lying close to the starting-point of the maritime boundary be-
tween the Parties, the Court states that while it did not con-
sider any adjustment of the provisional median line was nec-
essary for that peninsula within the territorial sea, the situa-
tion is different for the exclusive economic zone and the con-
tinental shelf, for which the base points placed on the Santa 
Elena Peninsula control the course of the provisional equidis-
tance line from the 12-nautical-mile limit of the territorial sea 
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up to a point located approximately 120 nautical miles from 
the coasts of the Parties. The Court considers that such base 
points have a disproportionate effect on the direction of the 
provisional equidistance line, which results in a significant 
cut-off of Nicaragua’s coastal projections. In the view of the 
Court, this cut-off effect is inequitable. Therefore, the Court 
finds it appropriate to adjust the provisional equidistance line 
for the exclusive economic zone and the continental shelf by 
giving half effect to the Santa Elena Peninsula.

With respect to the Nicoya Peninsula, the Court observes 
that this is a feature with a large landmass, corresponding to 
approximately one seventh of Costa Rica’s territory, and with 
a large population. It notes that the coast of that peninsula 
accounts for a sizeable portion of the coast of Costa Rica in 
the area to be delimited and, as a consequence, its direction 
cannot be said to depart from the general direction of Costa 
Rica’s coast. The Court further notes that it has drawn the 
provisional equidistance line using Cabo Velas, located on the 
Nicoya Peninsula, as a base point, and that Cabo Velas controls 
the equidistance line for approximately 80 nautical miles. The 
Court recalls that, in Delimitation of the Maritime Boundary in 
the Gulf of Maine Area (Canada/United States of America), the 
Chamber rejected proposals to give less than full effect to cer-
tain substantial mainland features, in particular Nova Scotia 
and Cape Cod. The Court observes that the Nicoya Peninsula 
is a prominent part of Costa Rica’s mainland and is compara-
ble to the Nova Scotian Peninsula or to Cape Cod; therefore, 
the Court considers that it cannot be given less than full effect 
in delimiting the boundary in the exclusive economic zone and 
on the continental shelf. The Court finds that no adjustment of 
the provisional equidistance line is necessary on account of the 
presence of the Nicoya Peninsula.

The Court concludes that the maritime boundary in the 
exclusive economic zone and on the continental shelf between 
Costa Rica and Nicaragua in the Pacific Ocean follows an equi-
distance line starting at the endpoint of the boundary in the 
territorial sea and subsequently adjusted as just described. The 
adjusted line is described in paragraph 200 of the Judgment 
and depicted on sketch-map No. 20 (reproduced in Annex 2 
of the present summary). Given the complexity of that line, 
the Court considers it more appropriate to adopt a simplified 
line, on the basis of the most significant turning points on the 
adjusted equidistance line, which indicate a change in the di-
rection of that line. The resulting simplified line is described in 
paragraph 201 of the Judgment and is depicted on sketch-map 
No. 21 (reproduced in Annex 2 of the present summary).

(d) Disproportionality test (paras. 202–204)
The Court finally turns to the disproportionality test. It 

observes that the relevant coast of Costa Rica in the Pacific 
Ocean is 416.4 km long, and the relevant coast of Nicaragua 
in the Pacific Ocean is 292.7 km long. The two relevant coasts 
stand in a ratio of 1:1.42 in favour of Costa Rica. The Court 
finds that the maritime boundary it established between the 
Parties in the Pacific Ocean divides the relevant area in such 
a way that approximately 93,000 sq. km of that area apper-
tain to Costa Rica and 71,500 sq. km of that area appertain to 
Nicaragua. The ratio between the maritime areas found to ap-
pertain to the Parties is 1:1.30 in Costa Rica’s favour. The Court 

considers that, taking into account all the circumstances of 
the present case, the maritime boundary established between 
Costa Rica and Nicaragua in the Pacific Ocean does not result 
in gross disproportionality. Accordingly, the Court finds that 
the delimitation of the maritime boundary for the exclusive 
economic zone and the continental shelf achieves an equitable 
solution in accordance with Articles 74 and 83 of UNCLOS.

*
The Court therefore concludes that the delimitation 

concerning the exclusive economic zone and the continental 
shelf in the Pacific Ocean shall follow the line described in 
paragraph 201 of the Judgment. The course of the maritime 
boundary in the Pacific Ocean is depicted on sketch-map 
No. 22 (reproduced in Annex 2 of the present summary).

Operative Part (para. 205)
The Court,
(1) By fifteen votes to one,
Finds that the Republic of Nicaragua’s claim concerning 

sovereignty over the northern coast of Isla Portillos is admissible;
In favour: President Abraham; Vice-President Yusuf; 
Judges Owada, Tomka, Bennouna, Cançado Trindade, 
Greenwood, Xue, Donoghue, Gaja, Sebutinde, Bhandari, 
Gevorgian; Judges ad hoc Simma, Al-Khasawneh;
Against: Judge Robinson;
(2) By fourteen votes to two,
Finds that the Republic of Costa Rica has sovereignty over 

the whole northern part of Isla Portillos, including its coast 
up to the point at which the right bank of the San Juan River 
reaches the low-water mark of the coast of the Caribbean Sea, 
with the exception of Harbor Head Lagoon and the sandbar 
separating it from the Caribbean Sea, sovereignty over which 
appertains to Nicaragua within the boundary defined in par-
agraph 73 of the present Judgment;

In favour: President Abraham; Vice-President Yusuf; 
Judges Owada, Tomka, Bennouna, Cançado Trindade, 
Greenwood, Xue, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson; Judge ad hoc Simma;
Against: Judge Gevorgian; Judge ad hoc Al-Khasawneh;
(3) (a) By fourteen votes to two,
Finds that, by establishing and maintaining a military 

camp on Costa Rican territory, the Republic of Nicaragua has 
violated the sovereignty of the Republic of Costa Rica;

In favour: President Abraham; Vice-President Yusuf; 
Judges Owada, Tomka, Bennouna, Cançado Trindade, 
Greenwood, Xue, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson; Judge ad hoc Simma;
Against: Judge Gevorgian; Judge ad hoc Al-Khasawneh;
(b) Unanimously,
Finds that the Republic of Nicaragua must remove its 

military camp from Costa Rican territory;
(4) Unanimously,
Decides that the maritime boundary between the 

Republic of Costa Rica and the Republic of Nicaragua in 



20

the Caribbean Sea shall follow the course set out in para-
graphs 106 and 158 of the present Judgment;

(5) Unanimously,
Decides that the maritime boundary between the 

Republic of Costa Rica and the Republic of Nicaragua in the 
Pacific Ocean shall follow the course set out in paragraphs 175 
and 201 of the present Judgment.

*
Judge Tomka appends a declaration to the Judgment 

of the Court; Judge Xue appends a separate opinion to the 
Judgment of the Court; Judge Sebutinde appends a declaration 
to the Judgment of the Court; Judge Robinson appends a sep-
arate opinion to the Judgment of the Court; Judge Gevorgian 
appends a declaration to the Judgment of the Court; Judge 
ad hoc Simma appends a declaration to the Judgment of the 
Court; Judge ad hoc Al-Khasawneh appends a dissenting 
opinion and a declaration to the Judgment of the Court.

*
*  *

Declaration of Judge Tomka

Judge Tomka outlines in his declaration that he is not ful-
ly satisfied with the way in which the Court has delimited the 
maritime boundary between the Parties in the Caribbean Sea. 
He outlines that the Court, governed by Articles 74 and 83 of 
the 1982 United Nations Convention on the Law of the Sea, is 
obliged to achieve “an equitable solution” in delimiting the mar-
itime boundaries between the Parties in the exclusive economic 
zone and continental shelf. Its Judgment in this respect substi-
tutes for an agreement of the Parties, which they failed to reach.

Judge Tomka observes that the jurisprudence of the 
Court and other international tribunals establishes that a 
provisional equidistance line ought to be adjusted where that 
line would significantly cut off the maritime projections of the 
coast of one of the parties. In this case, he considers that the 
Court has not avoided the cut-off effect generated by the first 
part of the delimitation line in the Caribbean Sea. Indeed, 
that line has the effect of cutting off Nicaragua’s coastal pro-
jections as they relate to almost half of its significant concave 
coast in the Bahía de San Juan del Norte.

Judge Tomka considers that the Court’s solution is not 
fully equitable and that the Court should have adjusted the 
line to alleviate this cut-off by joining, by way of a straight line, 
the endpoint of the maritime boundary in the territorial sea to 
a point further along the delimitation line. He considers that 
this would have been particularly appropriate in light of the 
fact that the Court did not take into account any Nicaraguan 
maritime entitlements which might be generated by the sand-
bar separating Harbor Head Lagoon from the Caribbean Sea.

Separate opinion of Judge Xue

Notwithstanding her vote on subparagraph (4) of the 
operative part of the Judgment, Judge Xue disagrees with the 
reasoning in relation to the location of the starting-point of 

the land boundary between the Parties and the way in which 
this issue is treated in the maritime delimitation in the case.

First of all, Judge Xue is of the view that, under the 1858 
Treaty of Limits, the Cleveland Award and the Alexander 
Awards, the starting-point of the land boundary should be 
located on the north-eastern end of the Harbor Head Lagoon 
rather than at the end of the sandspit of Isla Portillos at the 
mouth of the San Juan River (right bank).

In this joint case, the identification of the starting-point of 
the land boundary is an essential issue, both for the determina-
tion of the territorial sovereignty of the coast in dispute and for 
the maritime delimitation between the Parties in the Caribbean 
Sea. In her view, the starting-point of the land boundary has to 
be determined in accordance with the 1858 Treaty of Limits, 
the Cleveland Award and the Alexander Awards.

Judge Xue points out that the report of the Court-
appointed experts demonstrates that the initial segment of 
the land boundary, including its starting-point, remains iden-
tifiable and actually identified. What is left of Harbor Head 
Lagoon and the accreted sandbar separating the lagoon and 
the sea is a broken part of the land boundary, now enclaved 
within Costa Rica’s territory. The experts’ answer to the first 
question put forward by the Court in its Order of 31 May 2016 
in fact identified the current location of the point at which 
the San Juan River reaches the sea, in other words, the place 
where the original land boundary breaks.

Contrary to the Court’s interpretation, Judge Xue takes 
the view that the Court has not determined the starting-point 
of the land boundary in its 2015 Judgment in the case con-
cerning Certain Activities Carried Out by Nicaragua in the 
Border Area. Although the drafters of the 1858 Treaty and 
the arbitral awards well anticipated that the land boundary 
would necessarily be affected by gradual or sudden coastal 
changes in the future, they did not specifically spell out what 
principles of international law would apply in the event of 
such changes. The situation of what it now stands as partial 
disappearance of the watercourse was not envisaged. In her 
view, if the starting-point of the boundary is to be automat-
ically determined by the river’s outlet to the sea, it would be 
difficult to explain why both Parties agree that Harbor Head 
Lagoon belongs to Nicaragua rather than Costa Rica; since 
the watercourse has now reached the Caribbean Sea at the 
mouth of the San Juan River, what is on the right bank of the 
River, including Harbor Head Lagoon, should automatically 
be merged with Costa Rica’s territory.

Judge Xue observes that when the Court determines that 
there is no longer any water channel connecting the San Juan 
River with Harbor Head Lagoon and therefore the coast of the 
northern part of Isla Portillos belongs to Costa Rica, it virtu-
ally states that the land boundary is disrupted at the mouth 
of the San Juan River by the natural change of the coast. In 
her view, the Court’s decision that Harbor Head Lagoon and 
the sandbar separating it from the Caribbean Sea are under 
Nicaragua’s sovereignty cannot simply be attributed to the 
agreement of the Parties; the underlying reason is Costa Rica’s 
recognition that the line around Harbor Head Lagoon still 
constitutes part of the land boundary, albeit disconnected 
with the rest of the land boundary.
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Situations with water boundaries vary from case to case. 
There is no established rule of customary international law 
governing the legal impact of watercourse change on bound-
aries. In the present case, Judge Xue considers that so far as 
the land boundary is concerned, two relevant factors should 
be taken into account. First, the starting-point of the land 
boundary, even after being relocated, remains in an unstable 
situation. To maintain stability and certainty of the bound-
ary, more weight should be given to its legal title than to the 
factual change on the ground. Second, the enclave resulting 
from the break-up of the land boundary is not a self-standing 
geographical feature as such; until the Court’s present deci-
sion on the sovereignty of the coast of the northern part of Isla 
Portillos, it formally constituted part of the land boundary.

The enclave, as it currently stands, should form part of the 
geomorphological circumstances of the coast for the maritime 
delimitation. Although the Court takes cognition of the great 
instability of the coastline in the area of the mouth of the San 
Juan River, Judge Xue considers that the Court does not give 
sufficient consideration to the coastal relationship between 
the Parties. With Costa Rica’s coast now situated between 
Nicaragua’s territories, Harbor Head Lagoon on the eastern 
side and the river mouth on the western side, it would be dif-
ficult, if not impossible, to choose a starting-point on land 
that would genuinely reflect a median point. Either way, there 
would be some cut-off effect to the detriment of one Party.

Recalling the Court’s statement in the Nicaragua v. 
Honduras case that “[n]othing in the wording of Article 15 
suggests that geomorphological problems are per se preclud-
ed from being ‘special circumstances’ within the meaning 
of the exception, nor that such ‘special circumstances’ may 
only be used as a corrective element to a line already drawn” 
(Territorial and Maritime Dispute between Nicaragua and 
Honduras in the Caribbean Sea (Nicaragua v. Honduras), 
Judgment, I.C.J. Reports 2007 (II), p. 744, para. 280), Judge Xue 
takes the view that the geomorphological conditions of the 
coast of the northern part of Isla Portillos and the break-up 
of the land boundary constitute such special circumstances.

While she agrees with the majority that given the pre-
vailing circumstances of the coast and the current location 
of the mouth of the San Juan River, it is reasonable and eq-
uitable to draw the provisional median line from the coast 
on the western side of Isla Portillos near the mouth of the 
San Juan River, Judge Xue doubts the wisdom to select as the 
starting-point of the maritime boundary a point on the solid 
land closest to the mouth of the river, currently identified as 
point Pv, because that point is equally unstable, and moreo-
ver, by selecting that starting-point, the Court would provide 
Nicaragua with no access to the enclave.

In paragraph 105 of the Judgment, the Court recognizes 
that the situation of the enclave is a special circumstance and 
calls for “a special solution”. It nevertheless considers that “[s]
hould territorial waters be attributed to the enclave, they would 
be of little use to Nicaragua, while breaking the continuity of 
Costa Rica’s territorial sea”. Therefore, the delimitation in the 
territorial sea between the Parties will not take into account any 
entitlement which might result from the enclave. In her opinion, 

this is not a convincing reasoning to ignore Nicaragua’s entitle-
ment from the enclave, no matter how small it is.

In order to overcome the difficulty arising from the repo-
sitioning of the starting-point of the land boundary at the 
mouth of the San Juan River as a result of the disappearance of 
the watercourse along the coast, Judge Xue is of the view that 
the maritime boundary may start from a fixed point (the same 
as the hinge point) on the median line at a distance of 2 nautical 
miles from the coast without being connected with a mobile 
line to a point on land. Although with 2 nautical miles’ terri-
torial sea undelimited, she considers that this approach would 
place the Parties in a better position to manage their coastal re-
lations, particularly in respect of navigation. It would not be the 
first time that a delimitation begins at some distance out to the 
sea; the judicial and arbitral practices support such a resolution 
where there is an uncertain land boundary terminus.

Declaration of Judge Sebutinde
Judge Sebutinde concurs with all aspects of the Court’s 

decision as stated in the operative paragraph  205 of the 
Judgment, but considers that in respect of the case concern-
ing the Land Boundary in the Northern Part of Isla Portillos 
(Part III) the Court should, in its reasoning, have addressed 
more fully all the issues underlying its decisions in that case.

First, whilst Judge Sebutinde agrees with the Court’s con-
clusion in paragraph 69 that the issue of territorial sovereignty 
over the coast of Isla Portillos is not res judicata, she notes that 
the present Judgment omits to address another important and 
related issue, namely, whether or not the Court in its Judgment 
of 16 December 2015 in the case concerning Certain Activities 
Carried Out by Nicaragua in the Border Area (Costa Rica v. 
Nicaragua), I.C.J. Reports 2015 (II), p. 665 determined with the 
force of res judicata, the course of the land boundary in the 
northern part of Isla Portillos. Since this is part of the dispute 
between the Parties in the present case, the Court should in 
the interest of fully settling the case, have addressed this point. 
Her view is that the precise course of the land boundary in the 
northern part of Isla Portillos has never been determined by 
the Court and thus the matter is not res judicata.

Secondly, whilst she agrees with the land boundary in the 
northern part of Isla Portillos depicted in sketch-map No. 2 of 
the Judgment, Judge Sebutinde is of the view that the Court’s 
reasoning in paragraphs 70–73 does not adequately explain the 
geographical changes that have occurred in the area and their ef-
fect on the historical land boundary described in the 1858 Treaty 
of Limits. Furthermore, she notes that although both Parties in 
their written and oral pleadings requested the Court to “deter-
mine the course of the land boundary in the northern part of Isla 
Portillos”, the Court falls short of tracing the said boundary, fo-
cusing rather on the issue of territorial sovereignty over the coast 
of Isla Portillos. In her opinion, the Court should logically have 
determined the course of the said boundary before pronouncing 
itself on the related issue of territorial sovereignty.

Lastly, Judge Sebutinde opines that in determining the 
present course of the land boundary in the northern part of 
Isla Portillos as requested by both Parties, the Court should 
do so first, by reference to the historical land boundary as 
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contained in the 1858 Treaty of Limits and interpreted by the 
various Cleveland and Alexander Awards, before taking into 
account any relevant geographical changes that may warrant 
an adjustment in the historical land boundary. In her view, 
such an approach results in a land boundary comprising two 
distinct sectors with three termini as depicted in sketch-
map No. 2 of the Judgment. Judge Sebutinde does however, 
concur with paragraph 71 of the Judgment that start of the 
maritime delimitation in the Caribbean Sea should, in prin-
ciple, coincide with the point where “the right bank of the 
San Juan River reaches the low-water mark of the coast of the 
Caribbean Sea”, which point she considers the third terminus 
and starting-point of the second sector of the land boundary.

Separate opinion of Judge Robinson
Judge Robinson’s separate opinion addresses a specific 

issue raised by Nicaragua in the proceedings, namely, wheth-
er there has been a “convergence in maritime delimitation 
methodology” in the delimitation of the territorial sea, EEZ 
and continental shelf, so that the principles for the delimita-
tion of the EEZ and continental shelf as set out in Articles 74 
and 83 of the United Nations Convention on the Law of the 
Sea (“the UNCLOS”) would apply equally to the delimitation 
of the territorial sea under Article 15.

The separate opinion argues that based on a proper inter-
pretation of Articles 15, 74 and 83 of the UNCLOS, including 
in particular its drafting history, there has been no such con-
vergence in the maritime delimitation methodology for the 
three zones. A proper interpretation of the UNCLOS shows 
that it calls for a dichotomous approach whereby the terri-
torial sea is delimited on the basis of the median line/special 
circumstances method, while the EEZ and continental shelf 
are delimited on the basis of any method that would result in 
an “equitable solution”.

Judge Robinson comments that although it is possible 
for States to agree to utilize a uniform method under the 
UNCLOS, the difference in the legal régime for the territorial 
sea on the one hand, and for the EEZ and continental shelf on 
the other hand, explains why the Convention calls for a di-
chotomous approach in maritime delimitation methodology.

In Judge Robinson’s opinion, different values are attached 
to the various elements relevant to the delimitation in the vari-
ous zones. Therefore, the provisional median line in the territo-
rial sea has a different value from the provisional equidistance 
line in the EEZ and continental shelf and, similarly, special 
circumstances in the territorial sea will have a different value 
from relevant circumstances in the EEZ and continental shelf.

Judge Robinson also reiterates that the Court’s practice 
supports a dichotomous approach. In that regard, he finds it 
difficult to understand the statement of the Arbitral Tribunal 
in Croatia/Slovenia that the practice of the Court supports a 
uniform approach for the delimitation of all three zones.

Declaration of Judge Gevorgian
In his declaration, Judge Gevorgian explains the reasons 

for his vote against the Court’s findings on the land boundary 

at northern Isla Portillos and comments on certain aspects 
of the Court’s delimitation of the maritime boundary in the 
Caribbean Sea.

In relation to the first question, Judge Gevorgian disa-
grees with the Court’s finding that Costa Rica has sovereign-
ty over the beach of northern Isla Portillos (he does agree, 
however, with the Court’s determination of Nicaragua’s sov-
ereignty over Harbor Head Lagoon).

In his opinion, it results from Article II of the 1858 Treaty 
of Limits concluded between Costa Rica and Nicaragua, as 
interpreted by the Cleveland and Alexander Awards, that the 
point named “Punta de Castilla” was meant to be the start-
ing-point of the boundary. The fact that important geomorpho-
logical changes have occurred both after 1858 and 1897–1900 
(the latter being the time when General Alexander demarcated 
the boundary) does not change this conclusion. For this pur-
pose, Judge Gevorgian relies on the Awards rendered by General 
Alexander and refers to the Court-appointed experts’ findings 
on the existence of “discontinuous coast-parallel lagoons” that 
are the “remnants” of the channel that General Alexander took 
in 1897 as a reference to demarcate the boundary.

Judge Gevorgian also disagrees with the Court’s finding 
that Nicaragua has violated Costa Rica’s sovereignty as a con-
sequence of its military camp on the beach of northern Isla 
Portillos. As the present Judgment indicates, the question of 
sovereignty over such a beach was not solved when the Court 
rendered its first Judgment on Isla Portillos in December 2015. 
So, the territory at stake until 2 February 2018, the date of deliv-
ery of the present Judgment, was “a disputed territory” and not 
a territory under the sovereignty of Nicaragua. Referring to his 
declaration on the 2015 Judgment and to the Court’s case law, 
Judge Gevorgian considers that a statement on the sovereignty 
of this area (with which he does not agree, but which it is bind-
ing for the Parties) and an order to remove the camp from the 
beach would have constituted sufficient relief for the Applicant.

In relation to the maritime boundary in the Caribbean 
Sea, Judge Gevorgian agrees with the Court’s delimitation 
line. At the same time, he is inclined to consider that the start-
ing-point of the maritime boundary should have been situated 
at the “Alexander Point” (that is, the point at which General 
Alexander fixed the starting-point of the land boundary). But 
since the starting-point identified by the Court does not sig-
nificantly move the course of the would-be boundary line, he 
has voted in favour of the Court’s findings on this issue.

Finally, Judge Gevorgian suggests that some aspects of the 
case could have been addressed in more detail. He mentions in 
particular the questions of Nicaragua’s territorial sea in Harbor 
Head Lagoon (which the Court did not consider in fixing the 
delimitation line), the legal effects of the bilateral boundary 
treaties respectively concluded in 1977 and 1980 between Costa 
Rica, on the one hand, and Colombia and Panama, on the oth-
er; and the different methodologies employed to delimit the 
territorial sea and the economic exclusive zone and continental 
shelf. However, overall, he believes that the Judgment strikes 
a fair balance between the respective entitlements of the two 
Parties in the Caribbean Sea and the Pacific Ocean.



23

Declaration of Judge ad hoc Simma
Judge ad hoc Simma has voted in favour of each of the 

Judgment’s operative paragraphs. In his short declaration, he 
comments on the relevance of Article 102 of the Charter of the 
United Nations to this case.

He outlines that both Parties made reference to the 
Treaty Concerning Delimitation of Marine Areas and 
Maritime Cooperation between the Republic of Costa 
Rica and the Republic of Panama, which was signed on 
2 February 1980 and entered into force on 11 February 1982, 
and which does not appear to have been registered with the 
United Nations Secretariat in accordance with the require-
ments of Article 102, paragraph 1, of the Charter.

While Judge ad hoc Simma observes that neither Party 
to this case was probably captured by the terms of Article 102, 
paragraph 2, of the Charter, which prevents a “party to any 
such treaty or international agreement which has not been 
registered” from “invok[ing] that treaty or agreement before 
any organ of the United Nations”, it is nonetheless important 
that parties to treaties respect their obligations under the 
Charter. Judge ad hoc Simma would have wished for the Court 
to take the opportunity to acknowledge this in its Judgment.

Dissenting opinion and declaration of Judge ad hoc 
Al-Khasawneh

Judge ad hoc Al-Khasawneh dissented on the land delim-
itation and wrote a separate declaration on maritime delimi-
tation in the Pacific Ocean.

I

In his dissenting opinion Judge ad hoc Al-Khasawneh 
started by stressing the importance of putting to rest on the basis 
of international law, a long-running dispute between the Parties 
that pre-dated the Treaty of Limits of 1858. The ambiguity in the 
treaty was responsible for a number of subsequent arbitrations, 
delimitation commissions and stalled diplomatic negotiations 
right up to the involvement of the Court, since 2005, in a num-
ber of cases dealing with various aspects of this dispute.

The Court is now faced with two conflicting sets of de-
cisions, each possessing the force of res judicata. On the one 
hand, there is the Cleveland Award of 1888 and the First and 
Second Alexander Awards of 1897, in which the territorial 
delimitation was effected on the basis of the 1858 treaty even 
when the starting-point of that delimitation (the initial mark-
er) had been submerged in the sea due to the general retreat of 
the coast. On the other hand, there is the 2015 Judgment, on 
which the findings in the present Judgment were predicated, 
namely that the so-called Alexander Point should be aban-
doned in favour of a new point at the mouth of the San Juan 
River as it presently stands.

Judge ad hoc Al-Khasawneh felt that there was no justi-
fication in the Court’s approach, all the more so in view of the 

on-going general retreat of the Caribbean coast which may 
lead to the San Juan River emptying again into Harbor Head 
Lagoon, as it did in 1858, a possibility contemplated by the 
Court-appointed experts. The finality and permanence of ter-
ritorial delimitation was not served by adopting a new point 
which is ephemeral.

Judge ad hoc Al-Khasawneh then analysed developments 
since 1858 to prove that the mouth of the river—after it had 
shifted—was not and could not have been the starting-point 
in the mind of arbitrator Alexander.

Turning to the existence or otherwise of a channel con-
necting Harbor Head Lagoon with the river, Judge ad hoc Al-
Khasawneh, while acknowledging that at the time of their vis-
it(s) no such channel existed, felt that the experts’ reference to 
a channel like water gap in the recent past and the existence of 
discontinuous elongated lagoons parallel to the coast carries 
evidence that the Court should have taken into consideration. 
Moreover, in arid parts of the world, dried-up rivers are often 
used to delimit boundaries. He believed that this partly dried 
channel is the border between the Parties.

Similarly, the existence of Harbor Head Lagoon and the 
sand barrier enclosing it from the Caribbean is acknowledged 
by both Parties to be Nicaraguan, this attests that the whole 
shore had a priori to be Nicaraguan.

He disagreed with the majority regarding their decision 
not to give the sand barrier any maritime entitlements, a de-
cision that was not reasoned at all, but which rested on the 
hope that the sands of the barrier will be submerged by the 
sea, which may or may not happen.

II

With respect to maritime delimitation in the Pacific, 
Judge ad hoc Al-Khasawneh started by observing that maritime 
delimitation is, of necessity, a compromise between certitude of 
the law and the need to take cognizance of dissimilar situations.

While judges are enjoined not to “completely refashion 
nature” some refashioning must have been contemplated in 
the Law of the Sea Convention Articles 74 and 83. This attests 
to the discretion that the legislator must give the judge.

For their part, courts strive to decrease the space of their 
discretion and the three-stage technique favoured in recent 
cases is a prime example of this movement towards uniformity.

The low threshold of “no gross disproportionality” should 
not be the only criterion for what amounts to an equitable result.

In the case of the Nicoya Peninsula, a more equitable re-
sult would have been obtained by giving it considerable but 
not complete weight with regard to delimitation in the ex-
clusive economic zone and the continental shelf, given that is 
not qualitatively different from the Santa Elena Peninsula and 
that considerations other than size, e.g. its proximity to the 
starting-point of delimitation should be taken into account. 
This may amount to some refashioning of nature, figuratively 
speaking, but certainly not a complete one.
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Annex
— Sketch-map No. 2: Land Boundary in the Northern Part of Isla Portillos;
— Sketch-map No. 5: Delimitation of the Territorial Sea (Caribbean Sea);
— Sketch-map No. 9: Construction of the provisional equidistance line (Caribbean Sea);
— Sketch-map No. 10: The adjusted line (Caribbean Sea);
— Sketch-map No. 11: The simplified adjusted line (Caribbean Sea);
— Sketch-map No. 13: Course of the maritime boundary (Caribbean Sea);
— Sketch-map No. 15: Delimitation of the Territorial Sea (Pacific Ocean);
— Sketch-map No. 19: Construction of the provisional equidistance line (Pacific Ocean);
— Sketch-map No. 20: The adjusted line (Pacific Ocean);
— Sketch-map No. 21: The simplified adjusted line (Pacific Ocean);
— Sketch-map No. 22: Course of the maritime boundary (Pacific Ocean).
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On 29 May 2018, the International Court of Justice issued 
an Order in the case concerning the Application for Revision of 
the Judgment of 23 May 2008 in the case concerning Sovereignty 
over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South 
Ledge (Malaysia/Singapore) (Malaysia v. Singapore), placing 
on record the discontinuance of the proceedings and directing 
the removal of the case from the Court’s list.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Gevorgian, Salam; Registrar Couvreur.

*
*  *

The Order reads as follows:
“The International Court of Justice,
Composed as above,
After deliberation,
Having regard to Article 48 of the Statute of the Court and 
Article 88, paragraph 1, of the Rules of Court,
Having regard to the Application filed in the Registry of 
the Court on 2 February 2017, whereby the Government of 
Malaysia, referring to Article 61 of the Statute of the Court, 
requested the Court to revise the Judgment delivered by it on 
23 May 2008 in the case concerning Sovereignty over Pedra 
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge 
(Malaysia/Singapore) (Judgment, I.C.J. Reports 2008, p. 12),
Having regard to the letters of 14 February 2017, whereby 
the Registrar informed the Parties that the Court had fixed 
14 June 2017 as the time-limit for the filing by the Republic of 
Singapore (hereinafter “Singapore”) of its written observations 
on the admissibility of the Application for revision, as contem-
plated by Article 99, paragraph 2, of the Rules of Court,
Having regard to the written observations on the ad-
missibility of the Application for revision submitted by 

Malaysia, which were filed in the Registry by Singapore on 
24 May 2017, within the time-limit fixed for that purpose,
Having regard to the letters of 9 and 23 June 2017, where-
by the Co-Agent of Malaysia, referring to Article 99, par-
agraph 3, of the Rules of Court, requested that the Court 
afford his Government a further opportunity to present its 
views on the admissibility of the Application, and indicated 
that Malaysia wished to present further documentation in 
support of its Application, as well as to the letters of 13 and 
28 June 2017, whereby the Co-Agent of Singapore informed 
the Court of his Government’s objection to the submission by 
Malaysia of further written observations and documentation,
Having regard to the letters of 9  October 2017, where-
by the Registrar informed the Parties that the Court had 
decided to grant Malaysia’s request, and that it had fixed 
11 December 2017 as the time-limit within which Malaysia 
may submit additional written observations and documen-
tation, and 12 February 2018 as the time-limit within which 
Singapore may submit written comments and supporting 
documentation on the additional observations of Malaysia,
Having regard to the additional written observations 
and documentation filed in the Registry by Malaysia on 
11 December 2017, within the time-limit fixed for that pur-
pose, and to the written comments and supporting docu-
mentation on the additional observations of Malaysia filed 
in the Registry by Singapore on 12 February 2018, within 
the time-limit fixed;
Whereas, by a letter dated 28  May 2018, the Co-Agent of 
Malaysia notified the Court that the Parties had agreed to dis-
continue the proceedings; and whereas, by a letter dated 29 May 
2018, the Agent of Singapore confirmed his Government’s 
agreement to the discontinuance of the proceedings,
Places on record the discontinuance, by agreement of the 
Parties, of the proceedings instituted on 2 February 2017 
by Malaysia against the Republic of Singapore; and
Directs that the case be removed from the List.”

226. APPLICATION FOR REVISION OF THE JUDGMENT OF 23 MAY 2008 IN THE CASE 
CONCERNING SOVEREIGNTY OVER PEDRA BRANCA/PULAU BATU PUTEH, MIDDLE 
ROCKS AND SOUTH LEDGE (MALAYSIA/SINGAPORE) (MALAYSIA v. SINGAPORE) 
[DISCONTINUANCE]

Order of 29 May 2018
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On 29  May 2018, the International Court of Justice 
issued an Order in the case concerning the Request for 
Interpretation of the Judgment of 23  May 2008 in the case 
concerning Sovereignty over Pedra Branca/Pulau Batu 
Puteh, Middle Rocks and South Ledge (Malaysia/Singapore) 
(Malaysia v. Singapore), placing on record the discontinuance 
of the proceedings and directing the removal of the case from 
the Court’s list.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Gevorgian, Salam; Registrar Couvreur.

*
*  *

The Order reads as follows:
“The International Court of Justice,
Composed as above,
After deliberation,
Having regard to Article 48 of the Statute of the Court and 
to Article 88, paragraph 1, of the Rules of Court,
Having regard to the Application filed in the Registry 
of the Court on 30  June 2017, whereby the Government 
of Malaysia, referring to Article 60 of the Statute of the 
Court and Article 98 of the Rules of Court, requested the 
Court to interpret the Judgment which it delivered on 
23 May 2008 in the case concerning Sovereignty over Pedra 
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge 
(Malaysia/Singapore) (Judgment, I.C.J. Reports 2008, p. 12),
Having regard to the letters of 10 July 2017, whereby the 
Registrar informed the Parties that the Court had fixed 
30  October 2017 as the time-limit for the filing by the 
Republic of Singapore (hereinafter “Singapore”) of its writ-
ten observations on the request for interpretation made 
by Malaysia, pursuant to Article 98, paragraph 3, of the 
Rules of Court, and to the written observations filed in 

the Registry by Singapore on 30 October 2017, within the 
time-limit fixed for that purpose,
Having regard to the letter of 15 November 2017, whereby 
the Agent of Malaysia, referring to Article 98, paragraph 4, 
of the Rules of Court, requested that the Court afford his 
Government an opportunity to present comments in re-
sponse to Singapore’s written observations, as well as 
to the letter of 24 November 2017, whereby the Agent of 
Singapore informed the Court of his Government’s objec-
tion to Malaysia’s request,
Having regard to the letters of 8 December 2017, where-
by the Registrar informed the Parties that the Court had 
decided to grant Malaysia’s request, and that the Court 
had fixed 8 February 2018 as the time-limit within which 
Malaysia may submit its comments on the written obser-
vations of Singapore, and 9 April 2018 as the time-limit 
within which Singapore may submit its response thereto,
Having regard to the letter of 29 January 2018, whereby 
the Agent of Malaysia requested that the time-limit for the 
filing of its comments be extended to 28 February 2018, 
as well as to the letters of 1 February 2018, whereby the 
Registrar informed the Parties that the President had de-
cided to extend to 15 February 2018 the time-limit for the 
filing by Malaysia of its comments, and to 23 April 2018 the 
time-limit for Singapore’s response thereto,
Having regard to Malaysia’s comments and Singapore’s 
response thereto which were filed within the time-limits 
thus extended;
Whereas, by a letter dated 28  May 2018, the Co-Agent of 
Malaysia notified the Court that the Parties had agreed to dis-
continue the proceedings; and whereas, by a letter dated 29 May 
2018, the Agent of Singapore confirmed his Government’s 
agreement to the discontinuance of the proceedings,
Places on record the discontinuance, by agreement of the 
Parties, of the proceedings instituted on 30 June 2017 by 
Malaysia against the Republic of Singapore; and
Directs that the case be removed from the List.”

227. REQUEST FOR INTERPRETATION OF THE JUDGMENT OF 23 MAY 2008 IN THE 
CASE CONCERNING SOVEREIGNTY OVER PEDRA BRANCA/PULAU BATU PUTEH, MIDDLE 
ROCKS AND SOUTH LEDGE (MALAYSIA/SINGAPORE) (MALAYSIA v. SINGAPORE) 
[DISCONTINUANCE]

Order of 29 May 2018
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On 6 June 2018, the International Court of Justice rendered 
its Judgment on the preliminary objections raised by France 
in the case concerning Immunities and Criminal Proceedings 
(Equatorial Guinea v. France). The Court upheld the first pre-
liminary objection, rejected the second and third preliminary 
objections, and declared that it had jurisdiction to entertain the 
Application in so far as it concerned the status of the building 
located at 42 Avenue Foch in Paris as premises of the mission, 
and that this part of the Application was admissible.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Owada, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Gevorgian, Salam; Judge ad hoc Kateka; 
Registrar Couvreur.

*
*  *

History of the proceedings (paras. 1–22)
The Court begins by recalling that, on 13  June 2016, 

Equatorial Guinea filed an Application instituting proceed-
ings against France with regard to a dispute concerning

“the immunity from criminal jurisdiction of the Second 
Vice-President of the Republic of Equatorial Guinea in 
charge of Defence and State Security [Mr. Teodoro Nguema 
Obiang Mangue], and the legal status of the building which 
houses the Embassy of Equatorial Guinea, both as premises 
of the diplomatic mission and as State property”.
In its Application, Equatorial Guinea seeks to found the 

Court’s jurisdiction, first, on Article 35 of the United Nations 
Convention against Transnational Organized Crime of 
15 November 2000 (hereinafter the “Palermo Convention”), 
and, second, on Article  I of the Optional Protocol to the 
Vienna Convention on Diplomatic Relations concerning the 
Compulsory Settlement of Disputes of 18 April 1961 (here-
inafter the “Optional Protocol to the Vienna Convention”).

The Court further recalls that, following the filing of a 
Request for the indication of provisional measures by Equatorial 
Guinea on 29 September 2016, it instructed France, in an Order 
dated 7 December 2016, “pending a final decision in the case”, to

“take all measures at its disposal to ensure that the 
premises presented as housing the diplomatic mission 
of Equatorial  Guinea at 42  Avenue  Foch in Paris enjoy 
treatment equivalent to that required by Article 22 of the 
Vienna Convention on Diplomatic Relations, in order to 
ensure their inviolability”.
Finally, the Court recalls that, on 31 March 2017, France 

raised preliminary objections to the jurisdiction of the Court.

Factual background (paras. 23–41)
The Court explains that, beginning in 2007, a number of 

associations and private individuals lodged complaints with 
the Paris public prosecutor against certain African Heads of 

State and members of their families in respect of allegations 
of misappropriation of public funds in their country of origin, 
the proceeds of which had allegedly been invested in France. 
One of these complaints, filed on 2 December 2008 by the 
association Transparency International France, was declared 
admissible by the French courts, and a judicial investigation 
was opened in respect of “handling misappropriated pub-
lic funds”, “complicity in handling misappropriated public 
funds, complicity in the misappropriation of public funds, 
money laundering, complicity in money laundering, misuse 
of corporate assets, complicity in misuse of corporate assets, 
breach of trust, complicity in breach of trust and concealment 
of each of these offences”. The Court observes that the investi-
gation focused, in particular, on the methods used to finance 
the acquisition of movable and immovable assets in France by 
several individuals, including Mr. Teodoro Nguema Obiang 
Mangue, the son of the President of Equatorial Guinea, who 
was at the time Ministre d’Etat for Agriculture and Forestry 
of Equatorial  Guinea. The investigation more specifically 
concerned the way in which Mr. Teodoro Nguema Obiang 
Mangue acquired various objects of considerable value 
and a building located at 42 Avenue Foch in Paris. In 2011 
and 2012, that building was the subject of an attachment or-
der (saisie pénale immobilière) and various objects found on 
the premises were seized, following a finding by the French 
courts that the building had been wholly or partly paid for 
out of the proceeds of the offences under investigation and 
that its real owner was Mr. Teodoro Nguema Obiang Mangue. 
Equatorial Guinea systematically objected to those actions, 
claiming that it had previously acquired the building in ques-
tion and that it constituted part of the premises of its diplo-
matic mission in France.

The Court notes that Mr.  Teodoro  Nguema Obiang 
Mangue, who became Second Vice-President of Equatorial 
Guinea in charge of Defence and State Security on 21 May 
2012, challenged the measures taken against him and on 
several occasions invoked the immunity from jurisdic-
tion to which he believed he was entitled on account of his 
functions. Nevertheless, he was indicted by the French ju-
diciary in March  2014. All the legal remedies taken by 
Mr. Teodoro Nguema Obiang Mangue against that indictment 
were rejected, as were Equatorial Guinea’s diplomatic protests. 
At the end of the investigation, Mr. Teodoro Nguema Obiang 
Mangue—who had been appointed as the Vice-President 
of Equatorial  Guinea in charge of National Defence and 
State Security in June 2016—was referred for trial before the 
Tribunal correctionnel de Paris for alleged money-laundering 
offences committed in France between 1997 and October 2011.

The Court observes that the hearings on the merits of the 
case before the Tribunal correctionnel de Paris were held from 
19 June to 6  July 2017. The tribunal delivered its judgment 
on 27 October 2017, in which it found Mr. Teodoro Nguema 
Obiang Mangue guilty of the offences. He was sentenced to 
a three-year suspended prison term and a suspended fine of 

228. IMMUNITIES AND CRIMINAL PROCEEDINGS (EQUATORIAL GUINEA v. FRANCE) 
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Judgment of 6 June 2018
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€30 million. The tribunal also ordered the confiscation of all 
the assets seized during the judicial investigation and of the 
attached building at 42 Avenue Foch in Paris. Regarding the 
confiscation of this building, the tribunal, referring to the 
Court’s Order of 7  December 2016 indicating provisional 
measures, stated that “the … proceedings [pending before 
the International Court of Justice] make the execution of 
any measure of confiscation by the French State impossible, 
but not the imposition of that penalty”. Following delivery 
of the judgment, Mr.  Teodoro  Nguema Obiang Mangue 
lodged an appeal against his conviction with the Cour d’ap-
pel de Paris. This appeal having a suspensive effect, no steps 
have been taken to enforce the sentences handed down to 
Mr. Teodoro Nguema Obiang Mangue.

Subject-matter of the dispute (paras. 48–73)
The Court notes that the dispute between the Parties 

arose from criminal proceedings instituted in France against 
Mr. Teodoro Nguema Obiang Mangue and that those criminal 
proceedings were ongoing in French courts on 13 June 2016, 
when Equatorial Guinea filed its Application with the Court. 
The facts of the case and submissions of the Parties indicate 
that there are several distinct claims over which the Parties 
hold opposing views and which form the subject-matter of the 
dispute. For convenience, these are described under the bases 
of jurisdiction that Equatorial Guinea invokes for each claim.

Equatorial Guinea’s claims based on the Palermo Convention
The Court notes that the aspect of the dispute for which 

Equatorial Guinea invokes the Palermo Convention as the title 
of jurisdiction involves various claims on which the Parties 
have expressed differing views in their written and oral plead-
ings. First, they disagree on whether, as a consequence of the 
principles of sovereign equality and non-intervention in the in-
ternal affairs of another State, to which Article 4 of the Palermo 
Convention refers, Mr. Teodoro Nguema Obiang Mangue, as 
Vice-President of Equatorial  Guinea in charge of National 
Defence and State Security, is immune from foreign criminal 
jurisdiction. Second, they hold differing views on whether, as 
a consequence of the principles referred to in Article 4 of the 
Palermo Convention, the building at 42 Avenue Foch in Paris 
is immune from measures of constraint. Third, they differ on 
whether, by establishing its jurisdiction over the predicate of-
fences associated with the offence of money laundering, France 
exceeded its criminal jurisdiction and breached its conven-
tional obligation under Article  4 read in conjunction with 
Articles 6 and 15 of the Palermo Convention.

The Court states that it will ascertain whether this aspect 
of the dispute between the Parties is capable of falling within 
the provisions of the Palermo Convention and whether, as a 
consequence, it is one which the Court has jurisdiction to en-
tertain under the Palermo Convention.

Equatorial Guinea’s claims based on the Vienna Convention
The Court further observes that the aspect of the dis-

pute for which Equatorial  Guinea invokes the Optional 
Protocol to the Vienna Convention as the title of jurisdiction 
involves two claims on which the Parties have expressed dif-
fering views. First, they disagree on whether the building at 

42 Avenue Foch in Paris constitutes part of the premises of the 
mission of Equatorial Guinea in France and is thus entitled 
to the treatment afforded for such premises under Article 22 
of the Vienna Convention. They also disagree on whether 
France, by the action of its authorities in relation to the build-
ing, is in breach of its obligations under Article 22. The Court 
states that it will ascertain whether this aspect of the dispute 
between the Parties is capable of falling within the Vienna 
Convention and, consequently, whether it is one which 
the Court has jurisdiction to entertain under the Optional 
Protocol to the Vienna Convention.

The first preliminary objection: Jurisdiction under the Palermo 
Convention (paras. 74–119)

As a preliminary matter, the Court notes that Article 35 
of the Palermo Convention lays down certain procedural 
requirements before a State party may refer a dispute to the 
Court. States parties are required to attempt to negotiate set-
tlement of the dispute for a reasonable time, then to proceed to 
arbitration should one of the States parties involved so request, 
and to attempt, for a period of six months from the request to 
arbitrate, to organize that arbitration. The Court is satisfied 
that these procedural requirements have been complied with.

The Court states that it will first proceed to examine 
Article 4 to determine whether the claim by Equatorial Guinea 
relating to the immunities of States and State officials falls 
within the provisions of Article 4. Unless the Court finds that 
this is the case, the aspect of the dispute between the Parties 
in relation to the asserted immunities of the Vice-President 
of Equatorial Guinea and the building at 42 Avenue Foch in 
Paris as State property cannot be said to concern the interpre-
tation or application of the Palermo Convention.

Second, the Court explains, it will consider Equatorial 
Guinea’s argument that France has violated Article 4 of the 
Convention by failing to carry out its obligations relating 
to the criminalization of money laundering and the estab-
lishment of its jurisdiction over that offence (pursuant to 
Articles 6 and 15) in a manner consistent with the princi-
ples of sovereign equality and non-intervention referred to 
in Article 4. The Court will determine whether the actions 
by France of which Equatorial Guinea complains are capable 
of falling within the provisions of the Palermo Convention. 
Unless the Court finds that this is the case, the aspect of the 
dispute between the Parties in relation to France’s alleged 
overextension of jurisdiction cannot be said to concern the 
interpretation or application of the Palermo Convention.

The alleged breach by France of the rules on immunities of 
States and State officials
The Court begins by recalling that, pursuant to custom-

ary international law, as reflected in Articles 31 and 32 of the 
Vienna Convention on the Law of Treaties, the provisions of 
the Palermo Convention must be interpreted in good faith in 
accordance with the ordinary meaning to be given to their 
terms in their context and in light of the object and purpose 
of the Convention. To confirm the meaning resulting from 
that process, or to remove ambiguity or obscurity, or to avoid 
a manifestly absurd or unreasonable result, recourse may 
be had to the supplementary means of interpretation which 
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include the preparatory work of the Convention and the cir-
cumstances of its conclusion.

The Court next turns to Article 4 of the Palermo Convention, 
which provides as follows:

“Protection of sovereignty

1. States Parties shall carry out their obligations under this 
Convention in a manner consistent with the principles of 
sovereign equality and territorial integrity of States and that 
of non-intervention in the domestic affairs of other States.
2. Nothing in this Convention entitles a State Party to 
undertake in the territory of another State the exercise 
of jurisdiction and performance of functions that are re-
served exclusively for the authorities of that other State by 
its domestic law.”
The Court considers that Article 4 (1) imposes an obli-

gation on States parties and that it is not preambular in char-
acter and does not merely formulate a general aim. However, 
Article 4 is not independent of the other provisions of the 
Convention. Its purpose is to ensure that the States parties to 
the Convention perform their obligations in accordance with 
the principles of sovereign equality, territorial integrity and 
non-intervention in the domestic affairs of other States. The 
Court notes that Article 4 does not refer to the customary in-
ternational rules, including State immunity, that derive from 
sovereign equality but to the principle of sovereign equality 
itself. Article 4 refers only to general principles of interna-
tional law. The Court considers that, in its ordinary meaning, 
Article 4 (1) does not impose, through its reference to sover-
eign equality, an obligation on States parties to act in a man-
ner consistent with the many rules of international law which 
protect sovereignty in general, as well as all the qualifications 
to those rules. With regard to context, it notes that none of the 
provisions of the Palermo Convention relates expressly to the 
immunities of States and State officials. With regard to the ob-
ject and purpose of the Convention, the Court observes that 
the interpretation of Article 4 advanced by Equatorial Guinea, 
whereby the customary rules relating to immunities of States 
and State officials are incorporated into the Convention as 
conventional obligations, is unrelated to the stated object and 
purpose of the Convention, set out in Article 1, which is the 
promotion of co-operation to prevent and combat transna-
tional organized crime more effectively.

The Court concludes that, in its ordinary meaning, 
Article 4, read in its context and in light of the object and pur-
pose of the Convention, does not incorporate the customary 
international rules on immunities of States and State officials. 
This interpretation is confirmed by the travaux préparatoires 
of the Palermo Convention.

In light of the above, the Court concludes that Article 4 
does not incorporate the customary international rules relat-
ing to immunities of States and State officials. Therefore, the 
aspect of the dispute between the Parties relating to the asserted 
immunity of the Vice-President of Equatorial Guinea and the 
immunity claimed for the building at 42 Avenue Foch in Paris 
from measures of constraint as State property does not concern 
the interpretation or application of the Palermo Convention. 

Consequently, the Court lacks jurisdiction in relation to this 
aspect of the dispute. The Court notes that its determination 
that Article 4 does not incorporate the customary internation-
al rules relating to immunities of States and State officials is 
without prejudice to the continued application of those rules.

The alleged overextension of jurisdiction by France
The Court is of the opinion that, in assessing whether 

France was implementing the Convention in taking action 
against Mr. Teodoro Nguema Obiang Mangue, it is relevant 
to note that the Palermo Convention recognizes that the 
definition of offences and related legal rules and procedures 
is a matter for the domestic law of the prosecuting State. In 
accordance with that general principle, the Convention helps 
to co-ordinate but does not direct the actions of States par-
ties in the exercise of their domestic jurisdiction. The scope 
of action taken in the implementation of the Convention is 
therefore limited.

The Court then turns to the issue of France’s alleged 
overextension of jurisdiction in relation to the predicate of-
fences of money laundering. It notes that Article 2 (h) of the 
Palermo Convention defines “predicate offence” as “any of-
fence as a result of which proceeds have been generated that 
may become the subject of an offence as defined in article 6 
of this Convention”. Article 6 (2) imposes an obligation on 
States parties to “seek to” establish criminal offences as set 
out in Article 6 (1) in relation to the “widest range of pred-
icate offences”, including offences committed outside the 
jurisdiction of the State party. The obligation is limited by 
Article 6 (2) (c). Pursuant to that provision, predicate offences 
committed outside the jurisdiction of a State party may only 
relate to conduct that is a criminal offence under the domestic 
law of the State where the conduct occurs. That conduct must 
also constitute a criminal offence under the domestic law of 
the State party adopting the measures pursuant to Article 6, 
had the conduct occurred there.

The Court observes that Article 6 (2) (c) is not concerned 
with the question whether any particular individual has com-
mitted a predicate offence abroad, but with the distinct prior 
question whether the alleged conduct abroad constitutes a 
criminal offence under the domestic law of the State where 
it occurred. The Court further observes that Article 6 (2) (c) 
of the Palermo Convention does not provide for the exclusive 
jurisdiction of the State on whose territory such an offence 
was committed. It is for each State party to adopt measures to 
criminalize the Convention offences as required by Article 6, 
including “the widest range” of predicate offences inside and 
outside the jurisdiction of that State party. It is also for each 
State party to adopt such measures as may be necessary to 
establish their jurisdiction over Convention offences pursuant 
to Article 15. This is in accordance with the principle stated in 
Article 15 (6) of the Palermo Convention, which provides that 
“[w]ithout prejudice to norms of general international law”, 
the Convention does not exclude the exercise of any criminal 
jurisdiction established by a State party in accordance with 
its domestic law.

For these reasons, the Court finds that the alleged vio-
lations complained of by Equatorial Guinea are not capable 
of falling within the provisions of the Palermo Convention, 
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notably Articles 6 and 15. The Court therefore lacks jurisdic-
tion to entertain the aspect of the dispute relating to France’s 
alleged overextension of jurisdiction.

Having analysed the aspect of the dispute in respect of 
which Equatorial Guinea invoked the Palermo Convention 
as a basis of jurisdiction, the Court concludes that this as-
pect of the dispute is not capable of falling within the provi-
sions of the Palermo Convention. The Court therefore lacks 
jurisdiction pursuant to the Palermo Convention to entertain 
Equatorial Guinea’s Application and must uphold France’s 
first preliminary objection. In the Court’s view, its conclusion 
in relation to France’s first preliminary objection makes it un-
necessary for it to make any further determinations regarding 
the scope or content of the obligations on States parties pur-
suant to Article 4 of the Palermo Convention.

The second preliminary objection: Jurisdiction under the 
Optional Protocol to the Vienna Convention (paras. 120–138)

The Court recalls that the aspect of the dispute between 
the Parties, in respect of which Equatorial Guinea invokes the 
Optional Protocol to the Vienna Convention as the title of ju-
risdiction, concerns whether the building at 42 Avenue Foch 
in Paris constitutes part of the premises of the mission of 
Equatorial Guinea in France and is thus entitled to the treat-
ment provided for under Article 22 of the Vienna Convention. 
It also concerns whether France, by the actions of its author-
ities in relation to the building, is in breach of its obliga-
tion under Article 22. Equatorial Guinea seeks to found the 
Court’s jurisdiction under Article I of the Optional Protocol 
to the Vienna Convention.

The Court further recalls that Articles II and III of the 
Optional Protocol to the Vienna Convention provide that 
parties to a dispute arising out of the interpretation or appli-
cation of the Vienna Convention may agree, within a period 
of two months after one party has notified its opinion to the 
other that a dispute exists, to resort not to the International 
Court of Justice but rather to arbitration or conciliation. After 
the expiry of that period, either party may bring the dispute 
before the Court by an application.

The Court observes that Equatorial  Guinea proposed 
to France to have recourse to conciliation or arbitration. 
However, France did not express its readiness to consider that 
proposal and, instead, expressly stated that it could not pursue 
it. Thus, Articles II and III of Optional Protocol to the Vienna 
Convention in no way affect any jurisdiction the Court might 
have under Article I thereof.

In order to establish jurisdiction over this aspect of the 
dispute, the Court is required to determine whether this as-
pect of the dispute is one that arises out of the interpretation 
or application of the Vienna Convention, as required by the 
provisions of Article I of the Optional Protocol to the Vienna 
Convention. Making that determination requires an analysis 
of the relevant terms of the Vienna Convention in accordance 
with the rules of customary international law on the interpre-
tation of treaties.

The Court notes that Article  1  (i) of the Vienna 
Convention is prefaced by the following sentence: “For the 

purpose of the present Convention, the following expres-
sions shall have the meanings hereunder assigned to them.” 
Article  1  (i) of the Vienna Convention thus does no more 
than to define what constitutes “premises of the mission”, a 
phrase used later in Article 22. For the purposes of the Vienna 
Convention, a building or part of a building “used for the pur-
poses of [a diplomatic] mission”, including the residence of 
the head of mission, is considered “premises of the mission”, 
regardless of ownership.

The Court next notes that Article  22 of the Vienna 
Convention provides a régime of inviolability, protection and 
immunity for “premises of [a diplomatic] mission” by obli-
gating the receiving State, inter alia, to refrain from entering 
such premises without the consent of the head of mission, and 
to protect those premises against intrusion, damage or dis-
turbance of the peace of the mission by agents of the receiv-
ing State. The Article also guarantees immunity from search, 
requisition, attachment or execution for the premises of the 
mission, their furnishings and other property thereon, as well 
as means of transportation of the mission.

According to the Court, where, as in this case, there is 
a difference of opinion as to whether or not the building at 
42 Avenue Foch in Paris, which Equatorial Guinea claims is 
“used for the purposes of its diplomatic mission”, qualifies 
as “premises of the mission” and, consequently, whether it 
should be accorded or denied protection under Article 22, 
this aspect of the dispute can be said to “aris[e] out of the 
interpretation or application of the Vienna Convention” with-
in the meaning of Article I of the Optional Protocol to the 
said Convention. The Court therefore finds that this aspect of 
the dispute falls within the scope of the Vienna Convention 
and that it has jurisdiction under Article I of the Optional 
Protocol to the Vienna Convention to entertain it.

It then remains for the Court to determine the extent of 
its jurisdiction. Although the Court has held that an appli-
cant may not introduce, during the course of the proceedings, 
a new claim which would have the effect of transforming the 
subject-matter of the dispute originally brought before it, it 
is not persuaded that Equatorial Guinea, in advancing its ar-
gument regarding movable property seized from the prem-
ises at 42 Avenue Foch in Paris, has introduced a new claim 
into the proceedings. It notes that, under Article 22 (3) of the 
Vienna Convention, it is not only the premises of the mis-
sion but also “their furnishings and other property thereon 
and the means of transport of the mission” that are immune 
from search, requisition, attachment or execution. The Court 
concludes that any claims relating to movable property pres-
ent on the premises at 42 Avenue Foch in Paris and result-
ing from the alleged violation of the immunity to which the 
building is said to be entitled, fall within the subject-matter 
of the dispute and that, as such, the Court is competent to 
entertain them. The Court thus concludes that it has juris-
diction to entertain the aspect of the dispute relating to the 
status of the building, including any claims relating to the 
furnishings and other property present on the premises at 
42 Avenue Foch in Paris. France’s second preliminary objec-
tion is consequently dismissed.
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The third preliminary objection: Abuse of process and abuse of 
rights (paras. 139–152)

The Court recalls that, in its Preliminary Objections, 
France denies that the Court has jurisdiction, inter alia, on 
the ground that Equatorial Guinea’s conduct was an abuse 
of rights and that its seisin of the Court was an abuse of 
process. In the oral proceedings, France contended that, re-
gardless of whether the Court viewed its argument relating 
to abuse of rights and abuse of process as a matter of juris-
diction or admissibility, the Court should decline to hear 
the dispute between the Parties on the merits. As to abuse 
of rights, France refers to inconsistencies in correspondence 
sent and statements made by Equatorial Guinea regarding the 
date of acquisition by Equatorial Guinea of the building at 
42 Avenue Foch in Paris and the use to which it was put. As 
to abuse of process, France argues that Equatorial Guinea’s 
Application by which it seised the Court constitutes an abuse 
of process because it was submitted “in the manifest absence 
of any legal remedy and with the aim of covering abuses of 
rights committed in other respects”.

The Court explains that it will consider France’s objec-
tion only in relation to the Vienna Convention, since it has 
found that it lacks jurisdiction under the Palermo Convention.

In the Court’s view, France’s third preliminary objection 
is properly characterized as a claim relating to admissibility. 
This is reflected in the final submissions of France, which refer 
not only to lack of jurisdiction but also to the inadmissibility 
of the Application.

Relying on the case law of the Court and its predeces-
sor, the Court observes that an abuse of process goes to the 
procedure before a court or tribunal and can be considered 
at the preliminary phase of these proceedings. In this case, 
the Court does not consider that Equatorial Guinea, having 
established a valid title of jurisdiction, should be barred at 
the threshold without clear evidence that its conduct could 
amount to an abuse of process. Such evidence has not been 
presented to the Court. It is only in exceptional circumstances 
that the Court should reject a claim based on a valid title of ju-
risdiction on the ground of abuse of process. The Court does 
not consider the present case to be one of those circumstances.

As to the abuse of rights invoked by France, the Court 
states that it will be for each Party to establish both the facts 
and the law on which it seeks to rely at the merits phase of the 
case. The Court considers that abuse of rights cannot be in-
voked as a ground of inadmissibility when the establishment 
of the right in question is properly a matter for the merits. Any 
argument in relation to abuse of rights will be considered at 
the stage of the merits of this case.

For these reasons, the Court does not consider 
Equatorial Guinea’s present claim inadmissible on grounds of 
abuse of process or abuse of rights. France’s third preliminary 
objection is therefore dismissed.

General conclusions (para. 153)
The Court concludes that it lacks jurisdiction pursuant 

to the Palermo Convention to entertain Equatorial Guinea’s 
Application. The Court further concludes that it has juris-
diction pursuant to the Optional Protocol to the Vienna 

Convention to entertain the submissions of Equatorial Guinea 
relating to the status of the building at 42 Avenue Foch in 
Paris as diplomatic premises, including any claims relating to 
the seizure of certain furnishings and other property present 
on the above-mentioned premises. Finally, the Court finds 
that Equatorial Guinea’s Application is not inadmissible on 
grounds of abuse of process or abuse of rights.

Operative clause (para. 154)
The Court,
(1) By eleven votes to four,
Upholds the first preliminary objection raised by the 

French Republic that the Court lacks jurisdiction on the ba-
sis of Article 35 of the United Nations Convention against 
Transnational Organized Crime;

In favour: President Yusuf; Judges Owada, Abraham, 
Bennouna, Cançado Trindade, Donoghue, Gaja, Bhandari, 
Crawford, Gevorgian, Salam;
Against: Vice-President Xue; Judges Sebutinde, Robinson; 
Judge ad hoc Kateka;
(2) Unanimously,
Rejects the second preliminary objection raised by the 

French Republic that the Court lacks jurisdiction on the basis of 
the Optional Protocol to the Vienna Convention on Diplomatic 
Relations concerning the Compulsory Settlement of Disputes;

(3) By fourteen votes to one,
Rejects the third preliminary objection raised by the 

French Republic that the Application is inadmissible for abuse 
of process or abuse of rights;

In favour: President Yusuf; Vice-President Xue; Judges 
Owada, Abraham, Bennouna, Cançado  Trindade, Gaja, 
Sebutinde, Bhandari, Robinson, Crawford, Gevorgian, 
Salam; Judge ad hoc Kateka;
Against: Judge Donoghue;
(4) By fourteen votes to one,
Declares that it has jurisdiction, on the basis of the 

Optional Protocol to the Vienna Convention on Diplomatic 
Relations concerning the Compulsory Settlement of Disputes, 
to entertain the Application filed by the Republic of Equatorial 
Guinea on 13 June 2016, in so far as it concerns the status of 
the building located at 42 Avenue Foch in Paris as premises of 
the mission, and that this part of the Application is admissible.

In favour: President Yusuf; Vice-President Xue; Judges 
Owada, Abraham, Bennouna, Cançado Trindade, Gaja, 
Sebutinde, Bhandari, Robinson, Crawford, Gevorgian, 
Salam; Judge ad hoc Kateka;
Against: Judge Donoghue.

*
Vice-President  Xue, Judges  Sebutinde, Robinson and 

Judge ad hoc Kateka append a joint dissenting opinion to the 
Judgment of the Court; Judge Owada appends a declaration 
to the Judgment of the Court; Judge Abraham appends a sep-
arate opinion to the Judgment of the Court; Judge Donoghue 
appends a dissenting opinion to the Judgment of the Court; 
Judges  Gaja and Crawford append declarations to the 
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Judgment of the Court; Judge Gevorgian appends a separate 
opinion to the Judgment of the Court.

*
*  *

Joint dissenting opinion of Vice-President Xue, 
Judges Sebutinde and Robinson and 

Judge ad hoc Kateka
In this opinion, Vice-President Xue, Judges Sebutinde 

and Robinson and Judge ad  hoc Kateka explain their vote 
against point (1) of paragraph 154 of the Court’s Judgment. 
They take the view that a dispute concerning whether the 
prosecution of a high-ranking State official, the Vice-President 
of a State party to the United Nations Convention against 
Transnational Organized Crime (the “Palermo Convention”) 
in a foreign State that is also a State party to this Convention 
which makes explicit reference in Article 4 (1) to the prin-
ciple of “sovereign equality of States”—a term which neces-
sarily encompasses the issues of foreign State immunity—is 
a dispute concerning the interpretation or application of the 
Palermo Convention.

They outline four reasons for their disagreement with 
the Court’s decision. First, that the majority have failed to 
recognize the overarching and pervasive effect of the obliga-
tions contained in Article 4 (1) of the Palermo Convention. 
Second, that the principle of “sovereign equality of States” in 
Article 4 (1) of the Convention has a function within the con-
ventional framework, that is separate from and additional to 
the other two principles enshrined in Article 4, namely, ter-
ritorial integrity of States and non-interference in the domes-
tic affairs of other States. Third, they question the majority’s 
finding that issues relating to the asserted immunities of the 
Vice-President of Equatorial Guinea and of the building at 
42 Avenue Foch, Paris do not fall within the provision of the 
Palermo Convention, as this would deprive the term “sover-
eign equality of States” of its appropriate effect and not be 
in conformity with the relevant rules of treaty interpretation. 
Fourth, they indicate that the Court has not precisely identi-
fied the subject-matter of the dispute in the case, which the 
Court has identified in previous cases as being an integral 
part of its judicial function.

According to the minority, the subject-matter of the dis-
pute is whether France—by prosecuting the Vice-President 
of Equatorial  Guinea for the offence of money laundering 
and by imposing measures of constraint on the building at 
42  Avenue  Foch, Paris which Equatorial  Guinea claims is 
State property—acted in a manner consistent with the prin-
ciples of sovereign equality of States territorial integrity and 
non-intervention in the internal affairs of another State.

They rely, in part, on a previous Judgment of a Chamber 
of the Court in Elettronica Sicula (United States of America v. 
Italy) in support of the view that in the interpretation and 
application of Article 4 (1) of the Palermo Convention, since 
there are no express words which clearly show an intention 
to dispense with the customary rules on foreign State immu-
nity, those rules remain applicable through the reference in 
Article 4 (1) to “sovereign equality of States”.

Further, they emphasize that the object and purpose of 
the Convention is the promotion of co-operation to prevent 
transnational organized crime and that there is a relationship 
between this object and purpose and the principle of sover-
eign equality of States. Mutual respect for the principle of 
sovereign equality of States, and the rules on State immunity 
derived therefrom, creates and maintains the conditions nec-
essary to efficiently implement the co-operative framework 
that the Convention aims to establish and operationalize to 
combat transnational organized crime. Accordingly, they rec-
ognize Article 4 (1) as creating an overarching obligation that 
has a pervasive effect on other obligations that the States par-
ties have agreed to undertake under the Palermo Convention.

In support of their arguments, they trace the develop-
ment of the principle of sovereign equality from the time of 
its inclusion in Article 2 of the United Nations Charter, and 
subsequently the Friendly Relations Declaration of 1970, and 
emphasize the intrinsic linkage between this principle and 
the rules of foreign State immunity. This is a link that has 
been recognized by the Court in its decision in Jurisdictional 
Immunities of the State (Germany v. Italy; Greece intervening) 
and by the European Court on Human Rights in Al-Adsani v. 
United Kingdom. In the particular context of the Palermo 
Convention, the minority find evidence for this linkage be-
tween the customary rules on foreign State immunity and the 
principle of sovereign equality in the travaux préparatoires of 
the Palermo Convention, which expressly declare that “it is 
not the intention of the Convention to restrict the rules that 
apply to diplomatic or State immunity, including that of inter-
national organizations”.

They also refer to other international treaties which 
contain provisions that are similar or identical to Article 4 
of the Palermo Convention, namely the 1988 United Nations 
Convention against Illicit Traffic in Narcotic Drugs and 
Psychotropic Substances, the 1997 International Convention for 
the Suppression of Terrorist Bombings, the 1999 International 
Convention for the Suppression of the Financing of Terrorism 
and the 2003 United Nations Convention against Corruption.

The minority also elaborate on how the pervasive effect 
of the principle of sovereign equality enshrined in Article 4 
impacts the implementation of the treaty obligations by States 
parties to the Palermo Convention and the role this plays in 
constraining these States’ freedom of action in enacting and 
implementing domestic legislation.

The minority also examine Equatorial Guinea’s claims 
that the present case concerns the interpretation and appli-
cation of Article 4 of the Palermo Convention read in con-
junction with several provisions of the Convention, namely 
Articles 6, 11, 12, 14, 15 and 18. They conclude that a dispute 
arises between the Parties with respect to each of these pro-
visions read in conjunction with Article 4 as the Parties hold 
opposing views on these issues. Further, the applicability 
of the customary rules of foreign State immunity is neces-
sarily entailed by a proper interpretation of the principle of 
sovereign equality under Article  4. They also observe that 
Article 15 (6), in its reference to “norms of general interna-
tional law” can be read to include these customary rules on 
immunity. The actions of a State party that seeks to exercise 
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jurisdiction over offences criminalized under its domestic law 
in accordance with the Convention must not prejudice these 
well-recognized norms of general international law.

Thus, contrary to the findings of the Court, they conclude 
that a dispute concerning the interpretation or application of the 
Convention has arisen between the Parties and that the Court 
has jurisdiction. Consequently, they would have found that the 
Court has jurisdiction to hear the dispute under the Palermo 
Convention. They conclude by noting that the joint dissent is an 
expression of their views on the Court’s jurisdiction in the case 
and that it is not to be seen as in any way reflecting their views 
on the merits of the case instituted against Mr. Teodoro Nguema 
Obiang Mangue by the French authorities.

Declaration of Judge Owada
Judge Owada agrees with all the dispositifs as contained 

in paragraph 154 of the Judgment, but he wishes to elabo-
rate his views: (a) on the relevance of Article 4 of the Palermo 
Convention to the alleged violations by France of other provi-
sions of the Convention; and (b) on the treatment of France’s 
third preliminary objection based on alleged abuse of rights.

While Judge  Owada agrees with the Judgment that 
Article 4 of the Palermo Convention does not incorporate the 
rules of customary international law relating to immunities 
of States and State officials, he is of the view that Article 4 
continues to be relevant in interpreting other provisions of 
the Convention such as Articles  6, 8, 9 and  15. From this 
perspective, Judge Owada arrives at the conclusion that the 
acts of France complained of by Equatorial Guinea cannot 
fall within the scope of these provisions read in conjunction 
with Article 4. This is because, according to Judge Owada, 
these provisions of the Convention essentially relate to the 
establishment of criminal jurisdiction by States parties over 
offences in their respective domestic legal systems, as distinct 
from the actual exercise of such jurisdiction in concrete cases.

With respect to France’s third preliminary objection, 
Judge Owada elaborates his view on the reasons why the Court 
did not choose the option to declare that the objection based on 
alleged abuse of rights does not possess an exclusively prelim-
inary character as envisaged in Article 79, paragraph 9, of the 
Rules of Court. According to Judge Owada, the Respondent was 
arguing that the Applicant’s claim has an essential legal flaw so 
that it cannot be regarded as a “valid claim”. Judge Owada is of 
the view that such objection is not “preliminary” in its nature 
and, consequently, cannot fall within the mechanism of pre-
liminary objections as provided by Article 79 of the Rules of 
Court. It then follows that the Court did not have the option to 
declare that France’s objection based on alleged abuse of rights 
does not possess an exclusively preliminary character pursuant 
to paragraph 9 of Article 79.

Separate opinion of Judge Abraham
In his separate opinion, Judge Abraham states that al-

though he voted in favour of all the paragraphs of the opera-
tive part of the Judgment, he nonetheless disagrees with the 
Court’s reasoning in finding that the dispute submitted to it 

does not fall within the scope ratione materiae of Article 4 
of the Palermo Convention and, consequently, does not 
fall within the provisions of the compromissory clause of 
Article 35 of that instrument.

Judge Abraham is of the view that, while the Court was 
right to conclude that “Article 4 does not incorporate the cus-
tomary international rules relating to immunities of States 
and State officials”, it could and should have reached that 
conclusion without making any distinction between the rules 
relating to immunities and other rules of customary interna-
tional law deriving from the principles of sovereign equality, 
territorial integrity and non-intervention in the domestic af-
fairs of other States referred to in Article 4, paragraph 1, of the 
Palermo Convention. In Judge Abraham’s opinion, instead of 
focusing its reasoning on the customary international rules re-
lating to the immunities of States and State officials, as it does 
in paragraphs 92 to 102 of the Judgment, the Court should 
have concluded that Article 4 does not incorporate into the 
Convention any of the principles to which it refers, nor any 
customary international rule deriving from those principles.

For Judge  Abraham, Article  4, as a whole, is a saving 
clause, which aims neither to create conventional obligations 
for States parties, nor to incorporate, by reference, pre-existing 
rules of customary law into the Convention. The aim of that 
Article is rather to state that nothing in the Convention dero-
gates from the rules of customary international law relating to 
certain fundamental principles that it sets forth. According to 
Judge Abraham, that interpretation of Article 4, paragraph 1, is 
supported both by the object and purpose of the Convention, 
as stated in Article 1 of that instrument, and by a reading of 
Article 4 as a whole. It is further substantiated by the travaux 
préparatoires of the 1988 United Nations Convention against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 
certain provisions of which inspired Article 4 of the Palermo 
Convention. Judge Abraham observes that, if the Court had 
adopted what he considers to be the correct interpretation of 
Article 4, it would have rejected with briefer and less question-
able reasoning Equatorial Guinea’s claim whereby France had 
also violated that Article in overextending the jurisdiction of 
its criminal courts, by the way in which it criminalized the 
offence of money laundering in its domestic law and defined 
the jurisdiction of its courts to entertain it.

Dissenting opinion of Judge Donoghue
Judge  Donoghue has voted against subparagraphs  (3) 

and (4) of paragraph 154. She agrees that the Court has ju-
risdiction over the Applicant’s claim regarding the building 
at 42 Avenue Foch, pursuant to the Option Protocol to the 
Vienna Convention on Diplomatic Relations, but she believes 
that this claim is inadmissible.

Judge Donoghue considers that France’s third prelimi-
nary objection raises a serious question—whether the con-
duct in which Equatorial Guinea engaged as a predicate for 
the assertion of certain rights is of such a character that the 
Court should not exercise its jurisdiction to determine wheth-
er Equatorial Guinea has these rights. This is a question of 
admissibility that should have been answered at the present 
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stage of the proceedings. It does not call for a decision on the 
existence of such rights, which is a matter for the merits. The 
relevant facts are not in dispute. They are evident on the face 
of documents submitted to the Court by Equatorial Guinea, 
including formal statements of its representatives.

According to Judge Donoghue, there is clear evidence 
of the sequence of actions that Equatorial Guinea took with 
respect to the building at 42 Avenue Foch and of the purpose 
for which they were taken. If those actions are given effect, 
real property in the territory of France that had been in the 
hands of an individual facing prosecution will instead be 
shielded from French authorities as inviolable mission prem-
ises that are “immune from search, requisition, attachment or 
execution” under Article 22 of the Vienna Convention. The 
President of Equatorial Guinea made clear that the purpose 
of the Applicant’s actions was to address difficulties faced by 
his son, a personal purpose which is entirely at odds with 
that of the Vienna Convention. There is no suggestion that 
Equatorial Guinea’s diplomatic functions were threatened by 
the measures taken by French authorities. Judge Donoghue 
finds conclusive evidence of the character of the conduct in 
which the Applicant engaged as a predicate for its assertion of 
rights in this Court. She considers that, to preserve the integ-
rity of its judicial function, the Court should not allow itself to 
be used to further this effort by the Applicant State and there-
fore that it should have declared the Application inadmissible.

Declaration of Judge Gaja
The Judgment does not specify that the issue concern-

ing the ownership of the building located at 42 Avenue Foch 
in Paris is not covered by the Optional Protocol to the 
Vienna  Convention on Diplomatic Relations. The relevant 
provisions of the Vienna Convention do not imply that, once 
a building has been used for a diplomatic mission, the sending 
State is entitled to continue to use it indefinitely for that pur-
pose. Ownership of the premises may change over time. Issues 
concerning the ownership of buildings used for a mission are 
regulated by the municipal law of the host State.

Declaration of Judge Crawford
Judge Crawford agrees with the Judgment of the Court 

that Article 4 of the Palermo Convention does not incorpo-
rate the customary international rules relating to the immu-
nities of States and State officials. Moreover, he agrees that 
Equatorial Guinea’s argument based on exclusive jurisdiction 
should be rejected. He therefore is of the view that, strictly 
speaking, it is not necessary for the Court to decide whether 
Article 4 (1) gives legal effect, for the purposes of the applica-
tion of the Palermo Convention, to the principles of custom-
ary international law to which it refers.

However, it has been suggested that Article 4 (1) is merely 
a without prejudice clause which does not impose an obligation 
on States parties to act in conformity with sovereign equality, 
territorial integrity and non-intervention. Judge Crawford 

disagrees with this interpretation. In his opinion, Article 4 (1) 
imposes an obligation; it is in mandatory language (“States 
Parties shall carry out their obligations”) and the principles of 
sovereign equality, territorial integrity and non-intervention 
are established legal principles with a determinate content.

Judge  Crawford discusses the legislative history of 
Article 4 of the Palermo Convention and of Article 2 of the 
1988  Convention Against Illicit Traffic in Narcotic Drugs 
and Psychotropic Substances, from which Article  4 was 
transposed. He argues that this legislative history tends to 
confirm the conclusion to be drawn from the actual text of 
Article 4 (1), namely that Article 4 (1) imposes an obligation 
on States parties in accordance with its terms.

Separate opinion of Judge Gevorgian
In his separate opinion, Judge  Gevorgian clarifies his 

position on certain elements of the reasoning supporting the 
Court’s findings.

His main concern relates to the consequences of the 
Court’s interpretation of Article 4 of the Palermo Convention, 
which justifies the conclusion on the lack of jurisdiction ra-
tione materiae to deal with France’s alleged violations of the 
immunities of States and State officials.

Judge Gevorgian stresses that the Court’s jurisdiction is 
based on Article 35, paragraph 2, of the Palermo Convention, 
which, as any other compromissory clause, is limited to the sub-
stantive content of the treaty to which it refers. In the present 
case, the central question is whether such a jurisdictional clause 
entitles Equatorial Guinea to invoke the immunities of States 
and State officials before the Court. While the present Judgment 
answers this question in the negative, it bases its conclusion on 
the premise that “Article 4 [of the Palermo Convention] does 
not incorporate the customary international rules relating to 
immunities of States and State officials”. In Judge Gevorgian’ s 
opinion, the reference to sovereign equality made in Article 4 of 
the Palermo Convention was intended to include the protection 
of such immunities, but does not fall within the scope of the 
provisions covered by the compromissory clause.

Judge  Gevorgian further opines that the scope of the 
compromissory clause is not as broad as the Applicant pre-
tends. Given the broad nature of the principles of sovereign 
equality, territorial integrity and non-intervention mentioned 
in Article 4 of the Palermo Convention, incorporating all the 
customary rules encompassed by such principles may have 
the effect of circumventing the principle of consent to the 
Court’s jurisdiction.

Finally, Judge  Gevorgian underlines that the Court’s 
Judgment should not be read as in any way undermining the 
obligations regarding the protection of immunities that are 
binding on States parties to the Palermo Convention, includ-
ing those of certain holders of high-ranking office in a State, 
such as the Head of State, Head of Government and Minister 
for Foreign Affairs. In his view, such obligations are reaf-
firmed in paragraph 102 of the present Judgment.
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On 23 July 2018, the International Court of Justice is-
sued an Order on the Request for the indication of provi-
sional measures submitted by Qatar in the case concerning 
Application of the International Convention on the Elimination 
of All Forms of Racial Discrimination (Qatar v. United Arab 
Emirates). In its Order, the Court indicated various provision-
al measures.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam; Judges ad hoc Cot, Daudet; 
Registrar Couvreur.

*
*  *

The Court begins by recalling that, on 11 June 2018, Qatar 
instituted proceedings against the United Arab Emirates with 
regard to alleged violations of the International Convention 
on the Elimination of All Forms of Racial Discrimination of 
21 December 1965 (hereinafter “CERD” or the “Convention”). 
Qatar contends in its Application that since 5 June 2017 the 
UAE has enacted and implemented a series of discriminato-
ry measures directed against Qataris based on their national 
origin. It maintains in particular that the UAE has expelled 
all Qataris within its borders and prohibited them from enter-
ing the UAE, thereby violating certain rights guaranteed by 
CERD, including the right to marry and choose a spouse, the 
right to public health and medical care, the right to education 
and training, the right to property, work and equal treatment 
before tribunals. The Application was accompanied by a re-
quest for the indication of provisional measures seeking pro-
tection of the rights of Qatar under CERD pending a decision 
on the merits of the case.

1. Prima facie jurisdiction (paras. 14–41)
The Court first observes that it may indicate provision-

al measures only if the provisions relied on by the Applicant 
appear, prima facie, to afford a basis on which its jurisdiction 
could be founded, but need not satisfy itself in a definitive 
manner that it has jurisdiction as regards the merits of the 
case. It notes that in the present case, Qatar seeks to found 
the jurisdiction of the Court on Article 36, paragraph 1, of the 
Statute of the Court and on Article 22 of CERD.1 The Court 
must therefore first determine whether those provisions pri-
ma facie confer upon it jurisdiction to rule on the merits of 

1 Article 22 of CERD reads as follows: “Any dispute between two 
or more States Parties with respect to the interpretation or application of 
this Convention, which is not settled by negotiation or by the procedures 
expressly provided for in this Convention, shall, at the request of any of 
the parties to the dispute, be referred to the International Court of Justice 
for decision, unless the disputants agree to another mode of settlement.”

the case, enabling it—if the other necessary conditions are 
fulfilled—to indicate provisional measures.

A. Existence of a dispute concerning the interpretation 
or application of CERD
Having noted that Qatar and the UAE are both parties to 

CERD, the Court observes that Article 22 of the Convention 
makes its jurisdiction conditional on the existence of a dispute 
arising out of the interpretation or application of CERD. The 
Court therefore examines whether the acts complained of by 
Qatar are prima facie capable of falling within the provisions 
of CERD and whether, as a consequence, the dispute is one 
which the Court has jurisdiction ratione materiae to entertain.

The Court considers that, as evidenced by the arguments 
advanced and the documents placed before it, the Parties 
differ on the nature and scope of the measures taken by the 
UAE beginning on 5  June 2017, as well as on the question 
whether they relate to rights and obligations under CERD. It 
notes that Qatar contends that the measures adopted by the 
UAE purposely targeted Qataris based on their national or-
igin. Consequently, according to Qatar, the UAE has failed 
to respect its obligations under Articles 2 (condemnation of 
racial discrimination), 4 (prohibition of incitement to racial 
discrimination), 5 (prohibition of racial discrimination in the 
enjoyment of a number of civil, economic, social and cultural 
rights), 6 (effective protection and remedies against any acts 
of racial discrimination) and 7 (undertaking to adopt meas-
ures to combat racial discrimination) of CERD. The Court 
observes that Qatar maintains in particular that, because of 
the measures taken on 5 June 2017, UAE-Qatari mixed fami-
lies have been separated, medical care has been suspended for 
Qataris in the UAE, depriving those who were under medical 
treatment from receiving further medical assistance, Qatari 
students have been deprived of the opportunity to complete 
their education in the UAE and to continue their studies else-
where, since UAE universities have refused to provide them 
with their educational records, and that Qataris have not been 
granted equal treatment before tribunals and other judicial 
organs in the UAE. For its part, the UAE firmly denies that it 
has committed any of these violations.

In the Court’s view, the acts referred to by Qatar, in par-
ticular the statement of 5 June 2017—which allegedly target-
ed Qataris on the basis of their national origin—whereby the 
UAE announced that Qataris were to leave its territory within 
14 days and that they would be prevented from entry, and the 
alleged restrictions that ensued, including upon their right 
to marriage and choice of spouse, to education as well as to 
medical care and to equal treatment before tribunals, are ca-
pable of falling within the scope of CERD ratione materiae. 
The Court considers that, while the Parties differ on the ques-
tion whether the expression “national … origin” mentioned in 
Article 1, paragraph 1, of CERD, encompasses discrimination 
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based on the “present nationality” of the individual, it need 
not decide at this stage of the proceedings, in view of what is 
stated above, which of these diverging interpretations of the 
Convention is the correct one.

The Court finds that the above-mentioned elements are 
sufficient at this stage to establish the existence of a dispute 
between the Parties concerning the interpretation or appli-
cation of CERD.

B. Procedural preconditions
The Court recalls that it has previously indicated that the 

terms of Article 22 of CERD establish procedural preconditions 
to be met before the seisin of the Court. Under Article 22 of 
CERD, the dispute referred to the Court must be a dispute “not 
settled by negotiation or by the procedures expressly provided 
for in this Convention”. In addition, Article 22 states that the 
dispute may be referred to the Court at the request of any of 
the parties to the dispute only if the parties have not agreed to 
another mode of settlement. The Court notes that neither Party 
contends that they have agreed to another mode of settlement.

Regarding the first precondition, namely the negotia-
tions to which the compromissory clause refers, the Court 
observes that negotiations are distinct from mere protests or 
disputations and require a genuine attempt by one of the par-
ties to engage in discussions with the other party, with a view 
to resolving the dispute. Where negotiations are attempted or 
have commenced, the precondition of negotiation is only met 
when the attempt to negotiate has been unsuccessful or where 
negotiations have failed, or become futile or deadlocked. In 
order to meet the precondition of negotiation contained in 
the compromissory clause of a treaty, “the subject-matter 
of the negotiations must relate to the subject-matter of the 
dispute which, in turn, must concern the substantive obliga-
tions contained in the treaty in question”. At this stage of the 
proceedings, the Court first has to assess whether it appears 
that Qatar genuinely attempted to engage in negotiations with 
the UAE, with a view to resolving their dispute concerning 
the latter’s compliance with its substantive obligations under 
CERD, and whether it appears that Qatar pursued these ne-
gotiations as far as possible.

The Court notes that it has not been challenged by the 
Parties that issues relating to the measures taken by the UAE 
in June 2017 have been raised by representatives of Qatar 
on several occasions in international forums, including at 
the United Nations, in the presence of representatives of the 
UAE. It further notes that, in a letter dated 25  April 2018 
and addressed to the Minister of State for Foreign Affairs of 
the UAE, the Minister of State for Foreign Affairs of Qatar 
referred to the alleged violations of CERD arising from the 
measures taken by the UAE beginning on 5 June 2017 and 
stated that “it [was] necessary to enter into negotiations in 
order to resolve these violations and the effects thereof within 
no more than two weeks”. The Court considers that the letter 
contained an offer by Qatar to negotiate with the UAE with 
regard to the latter’s compliance with its substantive obliga-
tions under CERD. In light of the foregoing, and given the 
fact that the UAE did not respond to that formal invitation to 
negotiate, the Court is of the view that the issues raised in the 

present case had not been resolved by negotiations at the time 
of the filing of the Application.

The Court then turns to the second precondition con-
tained in Article  22 of CERD, relating to “the procedures 
expressly provided for in the Convention”. It is recalled that, 
according to Article 11 of the Convention, “[i]f a State Party 
considers that another State Party is not giving effect to the 
provisions of this Convention”, the matter may be brought 
to the attention of the CERD Committee. The Court notes 
that Qatar deposited, on 8 March 2018, a communication with 
the CERD Committee under Article 11 of the Convention. 
It observes, however, that Qatar does not rely on this com-
munication for the purposes of showing prima facie jurisdic-
tion in the present case. Although the Parties disagree as to 
whether negotiations and recourse to the procedures referred 
to in Article 22 of CERD constitute alternative or cumulative 
preconditions to be fulfilled before the seisin of the Court, the 
Court is of the view that it need not make a pronouncement 
on the issue at this stage of the proceedings.

The Court thus finds, in view of all the foregoing, that 
the procedural preconditions under Article 22 of CERD for 
its seisin appear, at this stage, to have been complied with.

C. Conclusion as to prima facie jurisdiction
In light of the foregoing, the Court concludes that, prima fa-

cie, it has jurisdiction pursuant to Article 22 of CERD to deal with 
the case to the extent that the dispute between the Parties relates 
to the “interpretation or application” of the said Convention.

2. The rights whose protection is sought and the measures re-
quested (paras. 43–59)

The Court recalls that its power to indicate provisional 
measures under Article 41 of the Statute has as its object the 
preservation of the respective rights of the parties in a case, 
pending its decision on the merits thereof. It follows that it 
must be concerned to preserve by such measures the rights 
which may subsequently be adjudged by it to belong to either 
party. Therefore, the Court may exercise this power only if 
it is satisfied that the rights asserted by the party requesting 
such measures are at least plausible. Moreover, a link must 
exist between the rights whose protection is sought and the 
provisional measures being requested.

The Court notes that CERD imposes a number of obliga-
tions on States parties with regard to the elimination of racial 
discrimination in all its forms and manifestations. It recalls, 
as it did in past cases in which CERD was at issue, that there 
is a correlation between respect for individual rights, the ob-
ligations of States parties under CERD and the right of States 
parties to seek compliance with the Convention. It observes 
that Articles 2, 4, 5, 6 and 7 of CERD are intended to protect 
individuals from racial discrimination. Consequently, in the 
context of a request for the indication of provisional meas-
ures, a State party to CERD may avail itself of the rights under 
the above-mentioned Articles only if the acts complained of 
appear to constitute acts of racial discrimination as defined in 
Article 1 of the Convention.

In the present case, the Court notes, on the basis of the 
evidence presented to it by the Parties, that the measures 
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adopted by the UAE on 5 June 2017 appear to have targeted 
only Qataris and not other non-citizens residing in the UAE. 
Furthermore, the measures were directed to all Qataris re-
siding in the UAE, regardless of individual circumstances. 
Therefore, it appears that some of the acts of which Qatar com-
plains may constitute acts of racial discrimination as defined 
by the Convention. Consequently, the Court finds that at least 
some of the rights asserted by Qatar under Article 5 of CERD 
are plausible. This is the case, for example, with respect to the 
alleged racial discrimination in the enjoyment of rights such as 
the right to marriage and to choice of spouse, the right to edu-
cation, as well as freedom of movement, and access to justice.

The Court then turns to the issue of the link between the 
rights claimed and the provisional measures requested.

The Court has already found that at least some of the 
rights asserted by Qatar under Article 5 of CERD are plausible. 
It recalls that Article 5 prohibits discrimination in the enjoy-
ment of a variety of civil, political, economic, social and cul-
tural rights. The Court considers that the measures requested 
by Qatar are aimed not only at ending any collective expulsion 
of Qataris from the territory of the UAE, but also at protecting 
other specific rights contained in Article 5. The Court con-
cludes, therefore, that a link exists between the rights whose 
protection is being sought and the provisional measures being 
requested by Qatar (see Press Release No. 2018/26).

3. The risk of irreparable prejudice and urgency (paras. 60–71)
The Court recalls that it has the power to indicate provi-

sional measures when irreparable prejudice could be caused 
to the rights in dispute, and that this power will be exercised 
only if there is urgency, in the sense that there is a real and 
imminent risk that irreparable prejudice will be caused to the 
rights concerned.

The Court considers that certain rights in question in 
these proceedings—in particular, several of the rights stipu-
lated in Article 5, paragraphs (a), (d) and (e), of CERD—are 
of such a nature that prejudice to them is capable of causing 
irreparable harm. On the basis of the evidence presented to it 
by the Parties, the Court is of the opinion that the situation 
of Qataris residing in the UAE prior to 5 June 2017 appears to 
remain vulnerable with regard to their rights under Article 5 
of the Convention. In this regard, the Court observes that, 
following the statement of 5 June 2017, many Qataris residing 
in the UAE at that time appeared to have been forced to leave 
their place of residence without the possibility of return. The 
Court notes that a number of consequences apparently result-
ed from this situation and that the impact on those affected 
seem to persist to this date: UAE-Qatari mixed families have 
been separated; Qatari students have been deprived of the 
opportunity to complete their education in the UAE and to 
continue their studies elsewhere, since UAE universities have 
refused to provide them with their educational records; and 
Qataris have been denied equal access to tribunals and other 
judicial organs in the UAE.

As the Court has already observed, individuals forced 
to leave their own place of residence without the possibility 
of return could, depending on the circumstances, be subject 
to a serious risk of irreparable prejudice. The Court is of the 

view that a prejudice can be considered as irreparable when 
individuals are subject to temporary or potentially ongoing 
separation from their families and suffer from psychological 
distress; when students are prevented from taking their exams 
due to enforced absence or from pursuing their studies due 
to a refusal by academic institutions to provide educational 
records; or when the persons concerned are impeded from 
being able to physically appear in any proceedings or to chal-
lenge any measure they find discriminatory.

The Court notes that the UAE stated, in response to a 
question posed by a Member of the Court at the end of the 
oral proceedings, that, following the statement of 5 June 2017 
by its Ministry of Foreign Affairs, no administrative orders 
have been issued under the Immigration Law to expel Qataris. 
The Court nonetheless notes that it appears from the evidence 
before it that, as a result of this statement, Qataris felt obliged 
to leave the UAE resulting in the specific prejudices to their 
rights described above. Moreover, in view of the fact that the 
UAE has not taken any official steps to rescind the measures 
of 5 June 2017, the situation affecting the enjoyment of their 
above-mentioned rights in the UAE remains unchanged.

The Court thus finds that there is an imminent risk that 
the measures adopted by the UAE, as set out above, could 
lead to irreparable prejudice to the rights invoked by Qatar, 
as specified by the Court.

4. Conclusion and measures to be adopted (paras. 72–76)
The Court concludes from all of the above considerations 

that the conditions required by its Statute for it to indicate 
provisional measures are met. Reminding the UAE of its duty 
to comply with its obligations under CERD, the Court consid-
ers that, with regard to the situation described above, the UAE 
must, pending the final decision in the case and in accordance 
with its obligations under CERD, ensure that families that in-
clude a Qatari, separated by the measures adopted by the UAE 
on 5 June 2017, are reunited, that Qatari students affected by 
those measures are given the opportunity to complete their 
education in the UAE or to obtain their educational records if 
they wish to continue their studies elsewhere, and that Qataris 
affected by those measures are allowed access to tribunals and 
other judicial organs of the UAE.

The Court recalls that Qatar has requested it to indicate 
measures aimed at ensuring the non-aggravation of the dis-
pute with the UAE. When it is indicating provisional measures 
for the purpose of preserving specific rights, the Court may 
also indicate provisional measures with a view to preventing 
the aggravation or extension of a dispute whenever it considers 
that the circumstances so require. In this case, having consid-
ered all the circumstances, in addition to the specific measures 
it has decided to take, the Court deems it necessary to indicate 
an additional measure directed to both Parties and aimed at 
ensuring the non-aggravation of their dispute.

5. Operative clause (para. 79)
The Court,
Indicates the following provisional measures:
(1) By eight votes to seven,
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The United Arab Emirates must ensure that
(i) families that include a Qatari, separated by the 
measures adopted by the United Arab Emirates on 
5 June 2017, are reunited;
(ii) Qatari students affected by the measures 
adopted by the United Arab Emirates on 5  June 
2017 are given the opportunity to complete their 
education in the United Arab Emirates or to obtain 
their educational records if they wish to continue 
their studies elsewhere; and
(iii) Qataris affected by the measures adopted by 
the United Arab Emirates on 5  June 2017 are al-
lowed access to tribunals and other judicial organs 
of the United Arab Emirates;

In favour: President Yusuf; Vice-President Xue; Judges 
Abraham, Bennouna, Cançado Trindade, Sebutinde, 
Robinson; Judge ad hoc Daudet;
Against: Judges Tomka, Gaja, Bhandari, Crawford, 
Gevorgian, Salam; Judge ad hoc Cot;
(2) By eleven votes to four,
Both Parties shall refrain from any action which might 

aggravate or extend the dispute before the Court or make it 
more difficult to resolve.

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, Gaja, 
Sebutinde, Bhandari, Robinson; Judge ad hoc Daudet;
Against: Judges Crawford, Gevorgian, Salam; Judge ad hoc Cot.

*
Judges Tomka, Gaja and Gevorgian append a joint dec-

laration to the Order of the Court; Judge Cançado Trindade 
appends a separate opinion to the Order of the Court; Judges 
Bhandari, Crawford and Salam append dissenting opinions to 
the Order of the Court; Judge ad hoc Cot appends a dissenting 
opinion to the Order of the Court.

*
*  *

Joint declaration of Judges Tomka, Gaja 
and Gevorgian

Judges Tomka, Gaja and Gevorgian consider that the 
present dispute does not prima facie fall within the scope of 
the International Convention on the Elimination of All Forms 
of Racial Discrimination (hereinafter “CERD”). Qatar has al-
leged that certain measures taken by the United Arab Emirates 
which target persons on the basis of their Qatari nationality 
amount to violations of CERD. However, Article  1, para-
graph 1, of CERD only lists “race, colour, descent, or national 
or ethnic origin” as the potential bases for racial discrimina-
tion within the scope of CERD. “National origin” is not identi-
cal to “nationality”, and these terms should not be understood 
as synonymous. Given this distinction, Qatar’s claims do not 
amount to discrimination on the basis of a factor prohibited 
by CERD. Consequently, the requirements for the indication 
of provisional measures are not met in the present case.

Separate opinion of Judge Cançado Trindade
1. In his separate opinion, composed of 12 parts, Judge 

Cançado Trindade begins by pointing out that he has con-
curred with his vote to the adoption of the present Order indi-
cating Provisional Measures of Protection. He adds that, as he 
attributes great importance to some related issues in the cas 
d’espèce, that in his perception underlie the present decision 
of the International Court of Justice but are left out of the 
Court’s reasoning, he feels obliged to leave on the records, in 
the present separate opinion, the identification of such issues 
and the foundations of his own personal position thereon.

2. Those issues are: (a) a new era of international ad-
judication of human rights cases by the International Court 
of Justice; (b) the relevance of the fundamental principle of 
equality and non-discrimination; (c) non-discrimination and 
the prohibition of arbitrariness; (d) arguments of the con-
tending Parties and their responses to the questions he put 
to them in the public hearings; (e) general assessment as to 
the rationale of the local remedies rule in international hu-
man rights protection, and as to implications of a continuing 
situation; ( f )  the correct understanding of compromissory 
clauses under human rights Conventions; (g) vulnerability 
of segments of the population; (h) towards the consolidation 
of the autonomous legal régime of provisional measures of 
protection; (i) international law and the temporal dimension; 
(j) provisional measures of protection in continuing situa-
tions; and (k) recapitulation of the key points of the position 
he sustains in the present separate opinion.

3. To start with, he recalls that this is the third case on 
Application of the International Convention on the Elimination 
of All Forms of Racial Discrimination (CERD Convention—
Qatar versus UAE) lodged with the International Court of 
Justice (ICJ) under the United Nations CERD Convention, 
following the Court’s decisions in the cases of Georgia ver-
sus Russian Federation (2008–2011) and of Ukraine versus 
Russian Federation (2017). Furthermore—he proceeds—there 
have been other cases brought before the ICJ, and decided by 
it, along the last eight years, concerning also other human 
rights treaties (e.g. the cases of the Obligation to Prosecute or 
Extradite, 2009–2012, under the United Nations Convention 
against Torture; and the case of A.S. Diallo, (2010–2012, in 
respect of, inter alia, the United Nations Covenant on Civil 
and Political Rights, which he examines in part II).

4. Such cases disclose, in Judge Cançado Trindade’s 
perception, that “we are already within the new era of interna-
tional adjudication of human rights cases by the ICJ” (para. 8), 
and this new case of Application of the CERD Convention 
(Qatar versus UAE) bears witness of that. He then moves to 
the relevance of the fundamental principle of equality and 
non-discrimination (part III), a point which deserved greater 
attention in the cas d’espèce, as this principle lies in the foun-
dations of the protected rights under human rights treaties 
(like CERD Convention). He warns:

“It is the principle of equality and non-discrimination 
which here calls for attention, there being no place for de-
vising or imagining new ‘preconditions’ for the considera-
tion of provisional measures of protection under a human 
rights Convention; it makes no sense to intermingle at this 
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stage the consideration of provisional measures with so-
called ‘plausible admissibility’” (para. 10).
5. He then examines the history of the principle of 

equality and non-discrimination in the evolution of the law 
of nations, and its central place in the International Law of 
Human Rights and in the Law of the United  Nations (pa-
ras. 11–15). United Nations supervisory organs, like the CERD 
Committee, have been giving their constant contribution—of 
growing importance—to the prohibition of the discrimina-
tion de facto or de jure, in their faithful exercise of their func-
tions of protection of the human person (paras. 16–17).

6. Judge Cançado Trindade then surveys the advanc-
es in respect of the basic principle of equality and non-dis-
crimination at normative and jurisprudential levels (e.g. the 
case-law of the Inter-American Court of Human Rights—
IACtHR). He warns that such advances have not yet been 
accompanied by the international legal doctrine, which so 
far has not dedicated sufficient attention to that fundamental 
principle: this is “one of the rare examples of international 
case-law preceding international legal doctrine, and requiring 
from it due and greater attention” (paras. 18–21).

7. In sequence, he observes that the protection being 
sought before the ICJ in the cas d’espèce, under the CERD 
Convention, is furthermore against arbitrary measures, 
against arbitrariness (part IV), a point which has not escaped 
the attention of international human rights tribunals (e.g. the 
European Court of Human Rights—(ECtHR), particularly 
in cases of “collective” expulsions (of aliens) (paras. 22–28). 
Arbitrariness—he continues—is “an issue which has marked 
presence everywhere along the history of humankind” 
(para. 28). It is thus not surprising—he adds—that the ancient 
Greek tragedies (such as Sophocles’s Antigone, 441 b.C.; and 
Euripides’s Suppliant Women (424–419 b.C.), have, along the 
centuries and until nowadays, always remained contemporary, 
in the perennial struggle against arbitrariness (paras. 24–27).

8. He then recalls that, already in his Separate Opinion 
appended to the ICJ’s Judgment on the case of A.S. Diallo 
(merits, of 30 November 2010), he devoted much attention to 
the prohibition of arbitrariness in the International Law of 
Human Rights, and examined the jurisprudential construc-
tion on the matter (also of the ECtHR and the IACtHR), pon-
dering, inter alia, that human rights treaties “conform a Law 
of protection (a droit de protection), oriented towards the safe-
guard of the ostensibly weaker party, the victim” (paras. 29–
31). Hence “the imperative of access to justice lato sensu, the 
right to the Law (le droit au Droit), the right to the realization 
of justice in a democratic society” (para. 32).

9. Next, after surveying the arguments of the Parties 
in the public hearings before the Court (part  V), and the 
responses of the contending Parties to the questions he ad-
dressed to them in the ICJ public hearing of 29  June 2018 
(part VI, paras. 37–47), Judge Cançado Trindade then pre-
sents his own general reassessment of the matter, i.e. the two 
points addressed, namely, the rationale of the local remedies 
rule in international human rights protection (paras. 48–56), 
and the implications of a continuing situation affecting hu-
man rights (paras. 57–61).

10. As to the first point, Judge Cançado Trindade re-
calls that the local remedies rule is a condition of admissibil-
ity of international claims, and that it cannot be invoked as 
a “precondition” for the consideration of urgent requests of 
provisional measures of protection. He stresses that the two 
domains, of international human rights protection and of dip-
lomatic protection, are quite distinct, and the incidence of the 
local remedies rule in one and the other is certainly distinct—
the rule applying with lesser rigour in the former, and greater 
rigour in the latter (paras. 48–49). And then Judge Cançado 
Trindade firmly sustains that the rationale of the rule

“is quite distinct in the two contexts. In the domain of the 
safeguard of the rights of the human person, attention is 
focused on the need to secure the faithful realization of 
the object and purpose of human rights treaties, and on the 
need of effectiveness of local remedies; attention is focused, 
in sum, on the needs of protection. The rationale of the 
local remedies rule in the context of diplomatic protection 
is entirely distinct, focusing on the process of exhaustion 
of such remedies. (…)
The local remedies rule has a rationale of its own under hu-
man rights treaties; this cannot be distorted by the invoca-
tion of the handling of inter-State cases in the exercise of 
diplomatic protection, where the local remedies rule has an 
entirely distinct rationale. The former stresses redress, the lat-
ter outlines exhaustion. One cannot deprive a human rights 
Convention of its effet utile by using the distinct rationale of 
the rule in diplomatic protection” (paras. 50 and 55).
11. Still on the first point, he adds that the aforemen-

tioned rationale of the local remedies rule (rationale of effec-
tiveness of such remedies and redress) has been consistently 
sustained by international human rights tribunals as well as 
United Nations human rights supervisory organs (like the 
CERD Committee) (paras. 53–56). After all, local remedies

“form an integral part of the very system of internation-
al human rights protection, the emphasis falling on the 
element of redress rather than on the process of exhaus-
tion. The local remedies rule bears witness of the inter-
action between international law and domestic law in the 
present context of protection. We are here before a droit 
de protection, with a specificity of its own, fundamentally 
victim-oriented, concerned with the rights of individual 
human beings rather than of States” (para. 51).
12. As to the second point, Judge Cançado Trindade 

finds “regrettable” the attempt to create, as from the so-called 
“plausibility of rights”, which is an “unfortunate invention”, yet 
“an additional precondition for provisional measures of pro-
tection”; in a continuing situation, as in the cas d’espèce: the 
rights here requiring protection “are clearly known, their being 
no sense to wonder whether they are ‘plausible’” (para. 57–58). 
He adds that no one knows what exactly “plausibility” means, 
and, to invoke it as a new “precondition”, creating undue diffi-
culties for the granting of provisional measures of protection 
in relation to a continuing situation, “is misleading, it renders 
a disservice to the realization of justice” (para. 59).

13. He adds that the rights to be protected in the 
cas d’espèce are clearly those invoked under the CERD 
Convention (Articles 2, 4, 5, 6 and 7), which are rights of indi-
viduals (experiencing a continuing situation of vulnerability 
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affecting them), and not of States. This is so, irrespective of 
the matter having been brought to the ICJ by a State Party to 
the Convention; in doing so,

“the State Party exercises a collective guarantee under 
the CERD Convention, making use of its compromissory 
clause in Article 22, which is not amenable to interpreta-
tion raising ‘preconditions’. The compromissory clause in 
Article 22 is to be interpreted bearing in mind the object 
and purpose of the CERD Convention” (paras. 60–61).
14. Judge Cançado Trindade observes that, just as he 

pointed out in his lengthy Dissenting Opinion in the earlier 
case on Application of the CERD Convention (Georgia ver-
sus Russian Federation, Judgment of 01  April 2011), com-
promissory clauses in human rights treaties, like the CERD 
Convention, have to be correctly understood, keeping in mind 
the nature and substance of those treaties, as well as to their 
object and purpose (para. 62).

15. Rather than pursuing an essentially inter-State, and 
mostly bilateral, outlook, on the basis of allegedly unfulfilled 
“preconditions”—he continues—attention is to be turned to 
“the sufferings and needs of protection of the affected seg-
ments of the population”, seeking to secure the effet utile to the 
pioneering and universal CERD Convention (paras. 64–67). 
One is to avoid rendering access to justice under human rights 
Conventions particularly difficult.

16. In sequence, he considers the issue of the situation 
of vulnerability of segments of the population (part VIII), 
rendering necessary provisional measures of protection 
(para. 68). Cases as the present one of Application of the CERD 
Convention (Qatar versus UAE)—he proceeds—like the afore-
mentioned previous cases before the ICJ also under the CERD 
Convention (as well as under other human rights treaties),

“disclose the centrality of the position of the human person 
in the overcoming of the inter-State paradigm in contempo-
rary international law. The request of provisional measures 
of protection is here intended to put an end to the alleged 
vulnerability of the affected persons (potential victims).
Human beings in vulnerability are the ultimate beneficiaries 
of compliance with the ordered provisional measures of pro-
tection. However vulnerable, they are subjects of internation-
al law. We are here before the new paradigm of the human-
ized international law, the new jus gentium of our times, sen-
sitive and attentive to the needs of protection of the human 
person in any circumstances of vulnerability” (para. 69–70).
17. Particularly attentive to human beings in situations 

of vulnerability—he adds—provisional measures of protec-
tion under human rights treaties, “endowed with a tutelary 
character, appear as true jurisdictional guarantees with a 
preventive dimension” (paras. 72–73 and 77). Judge Cançado 
Trindade then expresses his confidence that we are at last 
moving towards the consolidation of the autonomous legal 
régime of provisional measures of protection, thus enhancing 
the preventive dimension of international law (part IX).

18. In his understanding, the component elements of 
this autonomous legal régime are: the rights to be protected (not 
necessarily the same as those pertaining to the merits); the cor-
responding obligations; the prompt determination of responsi-
bility (in case of non-compliance), with its legal consequences, 

encompassing the duty of reparation for damages (without nec-
essarily waiting for the decision on the merits) (paras. 74–76).

19. Accordingly, the notion of victim (or potential vic-
tim) itself marks presence already at this stage, irrespective 
of the decision as to the merits (cf. supra). Hence the auton-
omy of the international responsibility that non-compliance 
with provisional measures of protection promptly generates. 
A study of the matter, pursuant to an essentially humanist 
outlook, encompasses the general principles of law, always of 
great relevance (paras. 76–77).

20. A consideration of the aforementioned preventive 
dimension, furthermore, brings to the fore the relationship be-
tween international law and the temporal dimension (part X), 
ineluctably encompassing provisional measures of protection 
(paras. 78–79). Keeping the passage of time in mind—Judge 
Cançado Trindade continues—“it is important to prevent or 
avoid harm that may occur in the future (hence the acknowl-
edgment of potential or prospective victims), as well as to put an 
end to continuing situations already affecting individual rights. 
Past, present and future come and go together” (para. 81).

21. He then points to another element of provisional 
measures of protection in continuing situations (part XI): in 
the present case of Application of the CERD Convention (Qatar 
versus UAE), there have been United Nations reports and oth-
er documents (e.g., of the United Nations High Commissioner 
for Human Rights, the United Nations Special Procedures 
Mandate Holders of the U.N. Human Rights Council), as 
well as of experienced non-governmental organizations (e.g. 
Amnesty International, Human Rights Watch), giving ac-
counts of a continuing situation affecting human rights under 
the CERD Convention (paras. 82–88).

22. And he further observes that the continuing situ-
ation in breach of human rights is a point which has had an 
incidence in other cases before the ICJ as well, at distinct stages 
of the proceedings,—and then surveys those ICJ cases, and the 
humanist position he sustained in each of them (paras. 89–93). 
The cas d’espèce, opposing Qatar to the UAE—he adds—is

“the third case under the CERD Convention in which pro-
visional measures of protection have been rightly ordered 
by the ICJ, in this new era of its international adjudication 
of human rights cases. The fact that a case is an inter-State 
one, characteristic of the contentieux before the ICJ, does 
not mean that the Court is to reason likewise on a strictly 
inter-state basis. Not at all. It is the nature of a case that will 
call for a reasoning, so as to reach a solution. The present case 
of Application of the CERD Convention (Qatar versus UAE) 
concerns the rights protected thereunder, which are the 
rights of human beings, and not rights of States” (para. 94).
23. This, in his perception, has a direct bearing on the 

consideration of a request for provisional measures of protec-
tion under a human rights Convention. In the epilogue of the 
present Separate Opinion, Judge Cançado Trindade proceeds, 
last but not least, to a recapitulation of the main points he 
has made, and the foundations of his position, on provision-
al measures of protection, under a human rights treaty like 
the CERD Convention (part XII). In his understanding, in 
sum, the determination and ordering of provisional measures 
of protection under human rights Conventions can only be 
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properly undertaken “from a humanist perspective, necessar-
ily avoiding the pitfalls of an outdated and impertinent State 
voluntarism” (para. 104).

Dissenting opinion of Judge Bhandari
Judge Bhandari could not join the majority of his col-

leagues in indicating provisional measures. According to Judge 
Bhandari, there was no sufficiently compelling evidence that 
the declaration made by the UAE on 5 June 2017 had been im-
plemented. The UAE argued that no implementation followed 
that declaration, and Qatar could not provide convincing ev-
idence showing the contrary. Judge Bhandari also considered 
that the statement made by the UAE’s Ministry of Foreign 
Affairs on 5  July 2018 constituted a unilateral undertaking 
under international law, which removed the risk of irreparable 
prejudice to the rights of Qatar under CERD. Moreover, the 
lack of irreparable prejudice also determined the lack of urgen-
cy in the request for provisional measures submitted by Qatar.

Dissenting opinion of Judge Crawford
Judge Crawford states that it is not clear from the ev-

idence that the measures announced by the UAE against 
Qatari nationals on 5 June 2017 are still in effect, or that the 
measures that are in effect could cause irreparable prejudice 
to the rights which are the subject of these proceedings. Judge 
Crawford notes that many of the consequences of the state-
ment of June 2017 (such as family separation, difficulties ac-
cessing courts, etc.) appear to have flowed from the fact that 
Qataris were located outside the UAE and it is not clear from 
the evidence that individuals are continuing to suffer these 
consequences in July 2018.

On 5 July 2018 the UAE issued an official statement clar-
ifying that Qatari citizens already resident in the UAE do not 
need to apply for permission to continue residence in the UAE 
and that applications for entry clearance to the UAE should be 
made via a telephone hotline that had been announced in June 
2017. The Court does not mention this statement of 5 July 2018. 
Furthermore, the Court does not deal with the UAE’s evidence 
that Qataris have entered or exited the UAE more than 8,000 
times since June 2017 and that over 1,300 applications via the 
hotline system to enter the UAE have been granted.

Judge Crawford concludes that the evidence before the 
Court, including the statement of 5 July 2018, does not war-
rant a finding that there is a real and imminent risk of irrep-
arable prejudice to the rights which are the subject of these 
proceedings. The risks that the Court seeks to curb through 
the measures ordered have been to a large extent removed.

Judge Crawford identifies a legal difficulty with Qatar’s re-
quest, namely that Article 1 of the International Convention on 
the Elimination of All Forms of Racial Discrimination (CERD) 
distinguishes on its face between discrimination on grounds of 
national origin (prohibited per se) and differentiation on grounds 
of nationality (not prohibited as such). Prima facie at least, the 
UAE’s measures target Qataris on account of their present na-
tionality, not their national origin and this differentiation is not 
apparently covered by the CERD. However, it is unnecessary to 

decide this issue in view of Judge Crawford’s conclusion that 
there is no risk of irreparable prejudice in this case.

Dissenting opinion of Judge Salam
Judge Salam voted against the indication of provision-

al measures because he does not agree with the conclusions 
reached by the majority on the prima facie jurisdiction of the 
Court. In his view, the dispute between the Parties does not 
appear to fall within the scope ratione materiae of CERD.

He points out that Article 1 of CERD states that the ex-
pression “racial discrimination” refers to any distinction “based 
on race, colour, descent, or national or ethnic origin” and makes 
no mention of discrimination on the basis of “nationality”.

Reading that provision in light of Article 31 of the 1969 
Vienna Convention on the Law of Treaties, Judge Salam notes 
that the terms “national or ethnic origin” used in CERD differ 
in their ordinary meaning to the term nationality, and that, as 
reflected in its Preamble, CERD was adopted in the historical 
context of decolonization and post-decolonization, and was 
thus part of the effort to eliminate all forms of discrimina-
tion and racial segregation. He observes that the aim of CERD 
is to bring an end to all discriminatory manifestations and 
governmental policies based on racial superiority or hatred, 
and that it does not concern questions relating to nationality. 
He concludes that it is forms of “racial” discrimination that 
constitute the specific object of CERD, and not any form of 
discrimination “in general”.

According to Judge Salam, the distinction that must be 
made between “nationality” and “national origin” is clear and 
is, moreover, confirmed by the travaux préparatoires of CERD.

Although this is the conclusion he has reached, Judge 
Salam has taken account of Qatar’s claim that Qataris resid-
ing in the United Arab Emirates have been in a vulnerable 
situation since 5 June 2017. In this regard, he observes that, 
even if the Court should have found that it lacked prima facie 
jurisdiction to indicate provisional measures, this would not 
have prevented it from underlining, in its reasoning, the need 
for the Parties not to aggravate or extend the dispute and to 
ensure the prevention of any human rights violations, as it has 
done previously in the cases concerning the Legality of Use of 
Force (Yugoslavia v. United Kingdom), Provisional Measures, 
Order of 2  June 1999, I.C.J. Reports 1999 (II), p.  839, pa-
ras. 37–40 and Armed Activities on the Territory of the Congo 
(New Application: 2002) (Democratic Republic of the Congo v. 
Rwanda), Provisional Measures, Order of 10 July 2002, I.C.J. 
Reports 2002, p. 250, para. 93.

Dissenting opinion of Judge ad hoc Cot
1. Judge ad hoc Cot voted against both points of the 

operative clause. In his view, the Court should have reject-
ed Qatar’s request for the indication of provisional measures, 
mainly because there is no imminent risk of irreparable prej-
udice to the rights claimed by the Applicant, and because 
provisional measures are unnecessary in the present circum-
stances of the case, since they go against the principle of pre-
sumption of good faith of States.
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2. With regard to the lives of UAE-Qatari mixed fam-
ilies, Judge ad hoc Cot considers that, although the long-term 
separation of a family may have an irreparable effect on its 
unity and integrity, that effect is unlikely to become perma-
nent in the few years before the Court renders its final deci-
sion. In other words, he is of the view that it can be concluded 
that the risk of prejudice to that right, even if it were irrepara-
ble, is not imminent.

3. As regards the right to education and training, Judge 
ad hoc Cot notes that the Respondent has presented evidence 
that the Emirati authorities have asked all post-secondary in-
stitutions in the UAE to monitor the situation of Qatari stu-
dents. According to Judge ad hoc Cot, since the UAE author-
ities are taking measures to remedy the situation, it may be 
concluded or at least assumed that, even if it existed, the risk 
of irreparable prejudice to students is not imminent.

4. With respect to equal treatment before tribunals and 
the right to effective protection and remedies, Judge ad hoc 
Cot considers that, while their absence may cause prejudice to 

other rights capable of causing irreparable harm, the right of 
Qatari nationals in the UAE to effective protection and reme-
dies through UAE courts can, as such, theoretically be restored.

5. Judge ad hoc Cot is also concerned that this Order 
indicating provisional measures is not only unnecessary but 
counter-productive to the settlement of the dispute, since the 
Court’s conclusion on the risk of irreparable prejudice runs 
counter to the principle of good faith in public internation-
al law. He notes that the Court, after finding that the risk in 
question is one of irreparable prejudice, failed to ascertain 
whether that risk is in fact “imminent”. According to Judge 
ad hoc Cot, if the principle of good faith had been duly applied 
at this provisional measures stage, the Court would have been 
unable to confine itself to such a conclusion. In his view, that 
is particularly rue where the UAE has shown genuine com-
mitment towards its human rights obligations, as demonstrat-
ed by the arguments of its Agent and the reply to the joint let-
ter of the six Special Rapporteurs. Judge ad hoc Cot therefore 
concludes that the Respondent should have been presumed to 
be acting in good faith.
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On 1 October 2018, the International Court of Justice 
delivered its Judgment in the case concerning Obligation to 
Negotiate Access to the Pacific Ocean (Bolivia v. Chile). In its 
Judgment, the Court found that the Republic of Chile did not 
undertake a legal obligation to negotiate a sovereign access 
to the Pacific Ocean for the Plurinational State of Bolivia and 
rejected consequently the other final submissions presented 
by the Plurinational State of Bolivia.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Gevorgian, Salam; Judges ad hoc Daudet, McRae; 
Registrar Couvreur.

*
*  *

Procedural background (paras. 1–15)
The Court recalls that, on 24 April 2013, the Government 

of the Plurinational State of Bolivia (hereinafter “Bolivia”) 
filed in the Registry of the Court an Application institut-
ing proceedings against the Republic of Chile (hereinafter 
“Chile”) with regard to a dispute “relating to Chile’s obliga-
tion to negotiate in good faith and effectively with Bolivia in 
order to reach an agreement granting Bolivia a fully sovereign 
access to the Pacific Ocean”. On 15 July 2014, Chile raised a 
preliminary objection to the jurisdiction of the Court. By its 
Judgment of 24 September 2015, the Court rejected the pre-
liminary objection raised by Chile and found that it had ju-
risdiction, on the basis of Article XXXI of the Pact of Bogotá, 
to entertain the Application. Public hearings were held from 
19 March to 28 March 2018.

I. Historical and factual background (paras. 16–83)
Due to the importance of the historical context of this 

dispute, the Court begins by examining certain events that 
have marked the relationship between Bolivia and Chile.

1. Events and treaties prior to 1904, including the 1895 
Transfer Treaty (paras. 19–24)
Chile and Bolivia gained their independence from Spain 

in 1818 and 1825, respectively. At the time of its independ-
ence, Bolivia had a coastline of over 400 km along the Pacific 
Ocean. On 10 August 1866, Chile and Bolivia signed a Treaty 
of Territorial Limits, which established a demarcation line 
between the two States, separating their Pacific coast territo-
ries. The boundary was confirmed by the Treaty of Limits of 
6 August 1874. On 5 April 1879, Chile declared war on Peru 
and Bolivia. In the course of this war, which became known 
as the War of the Pacific, Chile occupied Bolivia’s coastal ter-
ritory. Bolivia and Chile put an end to the hostilities between 
them with the signature of the Truce Pact of 4 April 1884 in 
Valparaíso, Chile. Under the terms of the Truce Pact, Chile 
was, inter alia, to continue to govern the coastal region of 

Bolivia. The Treaty of Peace between Chile and Peru signed on 
20 October 1883 (also known as the “Treaty of Ancón”) brought 
hostilities formally to an end between Chile and Peru. Pursuant 
to Article 2 of the Treaty of Ancón, Peru ceded to Chile the 
coastal province of Tarapacá. In addition, under Article  3, 
Chile would remain in the possession of the territories of the 
provinces of Tacna and Arica for a period of ten years, after 
which a plebiscite would be held to definitively determine sov-
ereignty over those territories. On 18 May 1895, Bolivia and 
Chile signed three treaties: a Treaty of Peace and Amity, a 
Treaty on the Transfer of Territory and a Treaty of Commerce. 
The Treaty of Peace and Amity reaffirmed Chile’s sovereignty 
over the coastal territory it governed in accordance with the 
Truce Pact of 4 April 1884. Under the Treaty on the Transfer 
of Territory, Bolivia and Chile agreed, inter alia, that the ter-
ritories of Tacna and Arica were to be transferred to Bolivia if 
Chile should acquire “dominion and permanent sovereignty” 
over them either by direct negotiations or by way of the plebi-
scite envisaged by the 1883 Treaty of Ancón. Should Chile fail 
to obtain these two territories, Article IV of the Treaty on the 
Transfer of Territory provided that Chile would cede certain 
territory to Bolivia. These three treaties were followed by four 
protocols. By an exchange of Notes of 29 and 30 April 1896, 
it was agreed that these three treaties of 18 May 1895 were to 
enter into force on the condition that the Congresses of both 
Chile and Bolivia approved the protocol on the scope of the 
obligations in the treaties of 18 May 1895 which clarified the ob-
ligations undertaken by the Parties. As this condition was never 
met, the three treaties of 18 May 1895 never entered into force.

2. The 1904 Peace Treaty (para. 25)
The Treaty of Peace and Friendship of 20 October 1904 

(hereinafter the “1904 Peace Treaty”) officially ended the War 
of the Pacific as between Bolivia and Chile. Under the terms of 
its Article II, the territory occupied by Chile in application of 
the Truce Pact of 1884 was recognized as belonging “absolutely 
and in perpetuity” to Chile and the entire boundary between 
the two States was delimited. Article III provided for the con-
struction, at the expense of Chile, of a railroad between the 
port of Arica and the plateau of La Paz, which was inaugurated 
on 13 May 1913. Under Article VI, Chile granted to Bolivia “in 
perpetuity the amplest and freest right of commercial transit 
in its territory and its Pacific ports”. Under Article VII of the 
Treaty, Bolivia had “the right to establish customs agencies in 
the ports which it may designate for its commerce” and indi-
cated for this purpose the ports of Antofagasta and Arica.

3. Exchanges and statements in the 1920s (paras. 26–46)

A. The 1920 “Acta Protocolizada” (paras. 26–31)
On 10  January 1920, the Minister for Foreign Affairs 

of Bolivia, and the Minister Plenipotentiary of Chile in 
La  Paz met in order to address, inter  alia, questions relat-
ing to Bolivia’s access to the sea and documented the series 
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of meetings in writing. These minutes are referred to by the 
Parties as “Acta Protocolizada”.

B. Follow-up exchanges (1920–1925) (paras. 32–41)
Beginning in November 1920, Bolivia sought the revision 

of the 1904 Peace Treaty through the League of Nations, in ac-
cordance with Article 19 of the Treaty of Versailles which pro-
vides that the “Assembly may …  advise the reconsideration by 
Members of the League of treaties which have become inappli-
cable”. The request was deemed inadmissible by a Commission 
of Jurists because only the contracting States, not the Assembly, 
were competent to modify treaties. On 8  September 1922, 
the Bolivian delegate informed the Secretary-General of the 
League of Nations that Bolivia reiterated the reservation of its 
right to submit a request “for the revision or the examination” 
of the 1904 Peace Treaty and that negotiations with Chile had 
been “fruitless”. In 1922 and 1923, parallel to its attempts to re-
vise the 1904 Peace Treaty, Bolivia further continued to nego-
tiate directly with Chile in order to obtain sovereign access to 
the Pacific Ocean. By an arbitral award of 1925, the President 
of the United States, Mr. Calvin Coolidge, set forth the terms 
of the plebiscite over Tacna and Arica provided for in Article 3 
of the Treaty of Ancón.

C. The 1926 Kellogg Proposal and the 1926 Matte 
Memorandum (paras. 42–46)

On 30  November 1926, the Secretary of State of the 
United States of America, Mr. Frank B. Kellogg, submitted a 
proposal to Chile and Peru, regarding the question of sover-
eignty over the provinces of Tacna and Arica. According to 
the proposal, Chile and Peru would cede to Bolivia, in perpe-
tuity, all right, title and interest which either may have in the 
Provinces of Tacna and Arica, subject to appropriate guaran-
ties for the protection and preservation, without discrimina-
tion, of the personal and property rights of all of the inhabit-
ants of the provinces of whatever nationality. On 2 December 
1926, the Minister for Foreign Affairs of Bolivia wrote to the 
Minister Plenipotentiary of the United States of America in 
La  Paz expressing Bolivia’s full acceptance of the Kellogg 
proposal. By a memorandum of 4 December 1926 (known 
as the “Matte Memorandum”) addressed to the United States 
Secretary of State, the Minister for Foreign Affairs of Chile 
stated that the Kellogg Proposal went much farther than the 
concessions which the Chilean Government was willing to 
make, since it involved the cession of Chilean territory. By a 
memorandum dated 12 January 1927, the Minister for Foreign 
Relations of Peru informed the United  States  Secretary of 
State that the Peruvian Government did not accept the United 
States’ proposal regarding Tacna and Arica.

4. Bolivia’s reaction to the 1929 Treaty of Lima and its 
Supplementary Protocol (paras. 47–49)
Due to difficulties arising in the execution of the 1925 ar-

bitral award between Chile and Peru concerning the terms of 
the plebiscite over Tacna and Arica provided for in Article 3 
of the Treaty of Ancón, Chile and Peru agreed to resolve the 
issue of sovereignty over Tacna and Arica by treaty rather than 
to hold a plebiscite to determine sovereignty. On 3 June 1929, 
Chile and Peru concluded the Treaty of Lima, whereby they 

agreed that sovereignty over the territory of Tacna belonged to 
Peru, and that over Arica to Chile. In a Supplementary Protocol 
to this Treaty, Peru and Chile agreed, inter alia, to the following:

“The Governments of Chile and Peru shall not, without 
previous agreement between them, cede to any third Power 
the whole or a part of the territories which, in conformity 
with the Treaty of this date, come under their respective 
sovereignty, nor shall they, in the absence of such an agree-
ment, construct through those territories any new interna-
tional railway lines.”
In a memorandum to the Secretary of State of the 

United States of America dated 1 August 1929, upon receipt 
of this agreement, the Minister for Foreign Affairs of Bolivia 
affirmed that this new agreement between Chile and Peru 
would not result in Bolivia renouncing its “policy of restora-
tion of [its] maritime sovereignty”.

5. The 1950 exchange of Notes (paras. 50–53)
In the late 1940s, Bolivia and Chile held further discus-

sions regarding Bolivia’s access to the sea. Notably, in a Note 
dated 28 June 1948, the Ambassador of Bolivia in Chile re-
ported to the Minister for Foreign Affairs of Bolivia his in-
teractions with the Chilean President, Mr. Gabriel González 
Videla, regarding the opening of these negotiations and in-
cluded a draft protocol containing Bolivia’s proposal. In a 
Note dated 1 June 1950, the Ambassador of Bolivia to Chile 
made a formal proposal to the Minister for Foreign Affairs 
of Chile to enter into negotiations “to satisfy Bolivia’s funda-
mental need to obtain its own sovereign access to the Pacific 
Ocean, solving the problem of Bolivia’s landlocked situation 
on terms that take into account the mutual benefit and gen-
uine interests of both nations”. In a Note of 20  June 1950, 
the Minister for Foreign Affairs of Chile responded that his 
Government accepted that proposal to enter into negotiations. 
The negotiations between Chile and Bolivia did not make any 
further progress in the following years.

6. The 1961 Trucco Memorandum (paras. 54–59)
From 1951 to 1957, the exchanges between the Parties 

were focused on improving the practical implementation 
of the régime for Bolivia’s access to the Pacific Ocean. On 
10 July 1961, upon learning about Bolivia’s intention to raise 
the issue of its access to the Pacific Ocean during the Inter-
American Conference which was to take place later that year, 
Chile’s Ambassador in Bolivia, Mr. Manuel Trucco, handed 
to the Minister for Foreign Affairs of Bolivia a memorandum, 
known as the “Trucco Memorandum”. It emphasized that 
Chile was open to entering into direct negotiations aimed at 
searching for a formula that would make it possible to give 
Bolivia its own sovereign access to the Pacific Ocean and for 
Chile to obtain compensation of a non-territorial character. In 
reply to this Memorandum, the Ministry for Foreign Affairs 
of Bolivia, on 9 February 1962, expressed

“its full consent to initiate, as soon as possible, direct nego-
tiations aimed at satisfying the fundamental national need 
of its own sovereign access to the Pacific Ocean, in return 
for compensation that, without being territorial in charac-
ter, takes into account the reciprocal benefits and effective 
interests of both countries”.
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On 15  April 1962, Bolivia severed diplomatic relations 
with Chile as a consequence of the latter’s use of waters of 
the River Lauca. On 27 March 1963, the Minister for Foreign 
Affairs of Chile indicated that Chile “was not willing to enter 
into discussions that could affect national sovereignty or in-
volve a cession of territory of any kind” and denied that the 
Trucco Memorandum constituted “an official note”, empha-
sizing that it was merely an “Aide Memoire”. On 3 April 1963, 
the Minister for Foreign Affairs of Bolivia maintained that the 
1950 exchange of Notes was constitutive of a “commitment” 
of the Parties, a contention rejected by Chile in a letter dated 
17 November 1963 to the Minister for Foreign Affairs of Bolivia.

7. The Charaña process (paras. 60–70)
On 8 February 1975, a Joint Declaration was signed at 

Charaña by the Presidents of Bolivia and Chile, known as the 
Charaña Declaration, in which they committed to continue 
a dialogue, at different levels, in order to search for formu-
las to solve the vital issues that both countries faced, such as 
the landlocked situation that affects Bolivia. In pursuance of 
the dialogue, Bolivia proposed guidelines for negotiations on 
26 August 1975. In December of that year, Chile presented its 
counter-proposal for guidelines, which included a condition 
of territorial exchange. By an exchange of Notes of 28 July and 
11 August 1976, Chile and Bolivia agreed to establish a mixed 
permanent commission, which was created on 18 November 
1976, “to discuss any issues of common interest to both coun-
tries”. Throughout 1976, Bolivia confirmed that it was willing 
to consider transferring certain areas of its territory for an 
equivalent portion of Chilean territory. On 19 December 1975, 
Chile asked Peru whether it agreed with the territorial cession 
envisaged between Bolivia and Chile. In November 1976, Peru 
replied with a counter-proposal for the creation of an area 
under tripartite sovereignty, which was not accepted by either 
Chile or Bolivia. However, Peru refused to change its position 
on this matter. On 24 December 1976, the President of Bolivia 
publicly announced that he “propose[d] that the Government 
of Chile modify its proposal to eliminate the condition re-
garding an exchange of territory” if they were to continue 
the negotiations. However, throughout 1977, the negotiations 
continued on the basis of the exchanges of 1975. On 10 June 
1977, the Ministers for Foreign Affairs of Bolivia and Chile 
issued a Joint Declaration, reaffirming the need to pursue the 
negotiations. In a letter of 21 December 1977, the President 
of Bolivia informed his Chilean counterpart that, in order to 
continue the negotiations, new conditions should be estab-
lished to achieve the objectives in the Charaña Declaration, 
notably that both the condition of territorial exchange and 
Peru’s proposal for a zone of shared sovereignty between the 
three countries should be withdrawn. In January 1978, Chile 
informed Bolivia that the guidelines for negotiations agreed 
in December 1975 remained the foundation of any such ne-
gotiations. On 17 March 1978, Bolivia informed Chile that 
it was suspending diplomatic relations between them, given 
Chile’s lack of flexibility with respect to the conditions of the 
negotiations and Chile’s lack of effort to obtain Peru’s consent 
to the exchange of territory.

8. Statements by Bolivia and Chile at the Organization 
of American States and resolutions adopted by the 
Organization (paras. 71–75)
On 6  August 1975, the Permanent Council of the 

Organization of American States (hereinafter the “OAS”), 
of which Bolivia and Chile are Member States, adopted by 
consensus resolution CP/RES. 157 which stated that Bolivia’s 
landlocked status was a matter of “concern throughout the 
hemisphere”, and that all American States offered their 
co-operation in “seeking solutions” in accordance with the 
principles of international law and the Charter of the OAS. 
This resolution was followed by 11 other resolutions, reaffirm-
ing the importance of dialogue and of the identification of a 
solution to the maritime problem of Bolivia, adopted by the 
General Assembly of the OAS between 1979 and 1989. Chile 
did not vote in favour of any of the 11 resolutions, but did not 
oppose consensus on three occasions, while making decla-
rations or explanations with respect to the content and legal 
status of the resolutions adopted.

9. The “ fresh approach” of 1986–1987 (paras. 76–77)
After the presidential elections in Bolivia in July 1985, 

new negotiations were opened between Bolivia and Chile, 
within the framework of what was called the “fresh approach”. 
In November 1986, the renewal of Bolivia and Chile’s negoti-
ations was reported to the General Assembly of the OAS. In a 
meeting between Bolivia and Chile held from 21 to 23 April 
1987 in Montevideo, Uruguay, Bolivia presented two alter-
native proposals to gain access to the Pacific Ocean, both in-
volving the transfer of a part of Chilean territory. On 9 June 
1987, Chile rejected both proposals. On 17 June, before the 
General Assembly of the OAS, the representative of Bolivia 
announced the suspension of bilateral negotiations between 
the two States as a consequence of their inability to reach 
agreement based on its proposals of April 1987.

10. The Algarve Declaration (2000) and the 13-Point 
Agenda (2006) (paras. 78–83)
In  1995, the Parties resumed their discussions. They 

launched a “Bolivian-Chilean mechanism of Political 
Consultation” to deal with bilateral issues. On 22 February 
2000, the Ministers for Foreign Affairs of both countries is-
sued a Joint Communiqué, the “Algarve Declaration”, envis-
aging a working agenda which would include “without any 
exception, the essential issues in the bilateral relationship”. 
From 2000 to 2003, the Parties engaged in discussions regard-
ing a Chilean concession to Bolivia for the creation of a special 
economic zone for an initial time period of 50 years, but the 
project was finally rejected by Bolivia. Following different ex-
changes throughout 2005 and 2006, on 17 July 2006, the Vice-
Ministers for Foreign Affairs of Bolivia and Chile publicly an-
nounced a 13-Point Agenda, encompassing “all issues relevant 
to the bilateral relationship” between the Parties, including the 
“maritime issue” (Point 6). The topics included in the 13-Point 
Agenda, notably the question of the maritime issue, were dis-
cussed in the subsequent meetings of the Bolivian-Chilean 
mechanism of Political Consultation until  2010. In  2009 
and 2010, the creation of a Bolivian enclave on the Chilean 
coast was discussed between the Parties. In January 2011, the 
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Parties agreed to continue the discussions with the establish-
ment of a High Level Bi-National Commission. On 7 February 
2011, the Bolivian and Chilean Ministers for Foreign Affairs 
issued a joint declaration stating that

“[t]he High level Bi-National Commission examined the 
progress of the Agenda of the 13 Points, especially the mar-
itime issue …  The Ministers of Foreign Affairs have also 
set out future projects which, taking into account the sen-
sitivity of both Governments, will aim at reaching results 
as soon as possible, on the basis of concrete, feasible, and 
useful proposals for the whole of the agenda.”
On 17 February 2011, the President of Bolivia requested 

“a concrete proposal by 23 March [2011] …  as a basis for a 
discussion”. During a meeting on 28 July 2011, the President 
of Chile reiterated to his Bolivian counterpart the terms of 
his proposal based on the three following conditions: the 
compliance with the 1904 Peace Treaty, the absence of grant 
of sovereignty and the modification of the provision of the 
Bolivian Constitution referring to the right of Bolivia to an 
access to the Pacific Ocean. Given the divergent positions of 
the Parties, the negotiations came to an end.

II. Preliminary considerations (paras. 84–90)
Before examining the legal bases invoked by Bolivia 

with regard to Chile’s alleged obligation to negotiate Bolivia’s 
sovereign access to the Pacific Ocean, the Court analyses the 
meaning and scope of Bolivia’s submissions. The Court re-
calls that, in its submissions, which have remained unchanged 
since the Application, Bolivia requested the Court to adjudge 
and declare that “Chile has the obligation to negotiate with 
Bolivia in order to reach an agreement granting Bolivia a fully 
sovereign access to the Pacific Ocean”. The Court observes 
that, while States are free to resort to negotiations or put an 
end to them, they may agree to be bound by an obligation 
to negotiate. In that case, States are required under interna-
tional law to enter into negotiations and to pursue them in 
good faith. As the Court has recalled, States “are under an 
obligation so to conduct themselves that the negotiations are 
meaningful, which will not be the case when either of them 
insists upon its own position without contemplating any 
modification”. Each of them “should pay reasonable regard to 
the interests of the other”.

The Court notes that negotiations between States may 
lead to an agreement that settles their dispute, but, generally, 
“an obligation to negotiate does not imply an obligation to 
reach an agreement”. When setting forth an obligation to ne-
gotiate, the parties may, as they did for instance in Article VI 
of the Treaty on the Non-Proliferation of Nuclear Weapons, 
establish an “obligation to achieve a precise result”. Bolivia’s 
submissions could be understood as referring to an obliga-
tion with a similar character. As the Court observed in its 
Judgment of 24 September 2015 on the preliminary objection 
raised by Chile, “Bolivia does not ask the Court to declare 
that it has a right to sovereign access to the sea”. What Bolivia 
claims in its submissions is that Chile is under an obligation to 
negotiate “in order to reach an agreement granting Bolivia a 
fully sovereign access”. The Court recalls that, in its Judgment 
on Chile’s preliminary objection, the Court determined “that 
the subject-matter of the dispute is whether Chile is obligated 

to negotiate in good faith Bolivia’s sovereign access to the 
Pacific Ocean”. As the Court observed, this alleged obligation 
does not include a commitment to reach an agreement on the 
subject-matter of the dispute.

The Court further observes that the term “sovereign 
access” as used in Bolivia’s submissions could lead to differ-
ent interpretations. When answering a question raised by a 
Member of the Court at the end of the hearings on Chile’s pre-
liminary objection, Bolivia defined sovereign access as mean-
ing that “Chile must grant Bolivia its own access to the sea 
with sovereignty in conformity with international law”. In its 
Reply, Bolivia further specified that a “sovereign access exists 
when a State does not depend on anything or anyone to enjoy 
this access” and that “sovereign access is a regime that secures 
the uninterrupted way of Bolivia to the sea—the conditions 
of this access falling within the exclusive administration and 
control, both legal and physical, of Bolivia”.

III. The alleged legal bases of an obligation to negotiate 
Bolivia’s sovereign access to the Pacific Ocean (paras. 91–174)

The Court explains that, in international law, the exist-
ence of an obligation to negotiate has to be ascertained in the 
same way as that of any other legal obligation. Negotiation is 
part of the usual practice of States in their bilateral and mul-
tilateral relations. However, the fact that a given issue is nego-
tiated at a given time is not sufficient to give rise to an obliga-
tion to negotiate. In particular, for there to be an obligation to 
negotiate on the basis of an agreement, the terms used by the 
parties, the subject-matter and the conditions of the negotia-
tions must demonstrate an intention of the parties to be legally 
bound. This intention, in the absence of express terms indicat-
ing the existence of a legal commitment, may be established 
on the basis of an objective examination of all the evidence.

The Court observes that Bolivia invokes a variety of legal 
bases on which an obligation for Chile to negotiate Bolivia’s 
sovereign access to the Pacific Ocean allegedly rests. The 
Court states that it will first analyse whether any of the in-
struments invoked by the Applicant, in particular bilateral 
agreements, or declarations and other unilateral acts, gives 
rise to an obligation to negotiate Bolivia’s sovereign access to 
the Pacific Ocean. The Court will then examine, if necessary, 
the other legal bases invoked by the Applicant, namely ac-
quiescence, estoppel and legitimate expectations. Finally, the 
Court will address, if warranted, the arguments based on the 
Charter of the United Nations and on the Charter of the OAS.

1. Bilateral agreements (paras. 94–139)
The Court recalls that Bolivia’s claim mainly rests on 

the alleged existence of one or more bilateral agreements that 
would impose on Chile an obligation to negotiate Bolivia’s 
sovereign access to the Pacific Ocean. According to Bolivia, 
the Parties reached some agreements that either establish or 
confirm Chile’s obligation to negotiate. These alleged agree-
ments occurred in different periods of time and will be an-
alysed separately in chronological order. The Court notes 
that, according to customary international law, as reflected 
in Article 3 of the Vienna Convention, “agreements not in 
written form” may also have “legal force”. Irrespective of the 
form that agreements may take, they require an intention of 
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the parties to be bound by legal obligations. This applies also 
to tacit agreements. In this respect, the Court recalls that 
“[e]vidence of a tacit legal agreement must be compelling”.

A. The diplomatic exchanges of the 1920s 
(paras. 98–107)

The Court analyses the diplomatic exchanges between 
the Parties in the 1920s, in particular the “Acta Protocolizada”, 
i.e. the minutes of a meeting held in January 1920 between 
the Minister for Foreign Affairs of Bolivia and the Minister 
Plenipotentiary of Chile in La Paz, as well as the follow-up 
exchanges to that meeting. The Court recalls that in the case 
concerning Maritime Delimitation and Territorial Questions 
between Qatar and Bahrain, it had found that signed min-
utes of a discussion could constitute an agreement if they 
“enumerate[d] the commitments to which the Parties ha[d] 
consented” and did not “merely give an account of discus-
sions and summarize points of agreement and disagreement”. 
The Court observes that the “Acta Protocolizada” does not 
enumerate any commitments and does not even summarize 
points of agreement and disagreement. Moreover, the penulti-
mate clause of these minutes records that the Foreign Minister 
of Bolivia stated that “the present declarations do not con-
tain provisions that create rights, or obligations for the States 
whose representatives make them”. The Chilean Minister 
Plenipotentiary did not contest this point. Thus, even if a 
statement concerning an obligation to resort to negotiations 
had been made by Chile, this would not have been part of an 
agreement between the Parties. The Court further observes 
that the exchanges that took place between the Parties after 
the “Acta Protocolizada” also do not indicate that there was 
an agreement under which Chile entered into a commitment 
to negotiate Bolivia’s sovereign access to the Pacific Ocean.

B. The 1950 exchange of Notes (paras. 108–119)
The Court then turns to a 1950 exchange of diplomatic 

Notes between the Parties regarding Bolivia’s access to the 
sea, as well as to a 1961 memorandum by Chile’s Ambassador 
in Bolivia, Mr.  Manuel  Trucco, which was handed to the 
Minister for Foreign Affairs of Bolivia, referred to by the 
Parties as the “Trucco Memorandum”. It states that the Notes 
exchanged do not contain the same wording nor do they re-
flect an identical position, in particular with regard to the 
crucial issue of negotiations concerning Bolivia’s sovereign 
access to the Pacific Ocean. Therefore, the exchange of Notes 
cannot be considered an international agreement. The Court 
also observes that the Trucco Memorandum does not create 
or reaffirm any obligation to negotiate Bolivia’s sovereign ac-
cess to the Pacific Ocean.

C. The 1975 Charaña Declaration (paras. 120–127)
With regard to a Joint Declaration signed by the 

Presidents of Bolivia and Chile at Charaña on 8  February 
1975, the Court states that the wording of the Declaration 
does not convey the existence or the confirmation of an ob-
ligation to negotiate Bolivia’s sovereign access to the Pacific 
Ocean. The engagement “to continue the dialogue, at different 
levels, in order to search for formulas to solve the vital issues 
that both countries face, such as the landlocked situation that 

affects Bolivia”, cannot constitute a legal commitment to ne-
gotiate Bolivia’s sovereign access to the sea, which is not even 
specifically mentioned. The Court concludes that an obliga-
tion for Chile to negotiate Bolivia’s sovereign access to the sea 
cannot be inferred from the Charaña Declaration or the state-
ments that followed the adoption of that instrument.

D. The communiqués of 1986 (paras. 128–132)
The Court next examines communiqués issued by 

the Ministers for Foreign Affairs of Bolivia and Chile in 
November 1986. It recalls that in the Aegean Sea Continental 
Shelf case (Greece v. Turkey), it had observed that there is “no 
rule of international law which might preclude a joint commu-
niqué from constituting an international agreement” and that 
whether such a joint communiqué constitutes an agreement 
“essentially depends on the nature of the act or transaction to 
which the Communiqué gives expression”. The Court notes 
that the two communiqués are separate instruments, that the 
wording used in them is not the same and that, moreover, 
neither of these documents includes a reference to Bolivia’s 
sovereign access to the sea. In any event, the Court does not 
find in the two communiqués referred to by Bolivia nor in the 
Parties’ subsequent conduct any indication that Chile accept-
ed an obligation to negotiate the question of Bolivia’s sover-
eign access to the Pacific Ocean.

E. The Algarve Declaration (2000) (paras. 133–135)
With respect to the “Algarve Declaration” issued by 

the Ministers for Foreign Affairs of Bolivia and Chile on 
22 February 2000, the Court considers that it does not con-
tain an agreement which imposes on Chile an obligation to 
negotiate Bolivia’s sovereign access to the Pacific Ocean. The 
Court reaches the same conclusion with respect to a Joint 
Communiqué issued by the Presidents of Bolivia and Chile 
on 1 September 2000.

F. The 13-Point Agenda (2006) (paras. 136–139)
The Court then analyses the “13-Point Agenda” drawn 

up during a July 2006 meeting of the Bolivia-Chile Working 
Group on Bilateral Affairs and publicly announced by the Vice-
Ministers for Foreign Affairs of Bolivia and Chile. It notes that 
the item “maritime issue” included in the 13-Point Agenda is 
a subject-matter that is wide enough to encompass the issue of 
Bolivia’s sovereign access to the Pacific Ocean. The short text 
in the minutes of the Working Group concerning the mari-
time issue only states that “[b]oth delegations gave succinct 
reports on the discussions that they had on this issue in the 
past few days and agreed to leave this issue for consideration 
by the Vice-Ministers at their meeting”. As was remarked by 
the Head of the Bolivian delegation to the General Assembly of 
the OAS, “[t]he Agenda was conceived as an expression of the 
political will of both countries to include the maritime issue”. 
In the Court’s view, the mere mention of the “maritime issue” 
does not give rise to an obligation for the Parties to negotiate 
generally and even less so with regard to the specific issue of 
Bolivia’s sovereign access to the Pacific Ocean.

*
On the basis of an examination of the arguments of 

the Parties and the evidence produced by them, the Court 
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concludes, with regard to bilateral instruments invoked by 
Bolivia, that these instruments do not establish an obligation on 
Chile to negotiate Bolivia’s sovereign access to the Pacific Ocean.

2. Chile’s declarations and other unilateral acts 
(paras. 140–148)
With respect to Bolivia’s argument that declarations and 

other unilateral acts of Chile create an obligation to negoti-
ate Bolivia’s sovereign access to the Pacific Ocean, the Court 
notes that Chile’s declarations and other unilateral acts on 
which Bolivia relies are expressed not in terms of undertaking 
a legal obligation but of willingness to enter into negotiations 
on the issue of Bolivia’s sovereign access to the Pacific Ocean. 
For instance, Chile declared that it was “willing to seek that 
Bolivia acquire its own outlet to the sea” and “to give an ear 
to any Bolivian proposal aimed at solving its landlocked 
condition”. On another occasion, Chile stated its “unchang-
ing purpose of studying, together with that brother country, 
within the framework of a frank and friendly negotiation, the 
obstacles that limit Bolivia’s development on account of its 
landlocked condition”. The wording of these texts does not 
suggest that Chile has undertaken a legal obligation to ne-
gotiate Bolivia’s sovereign access to the Pacific Ocean. With 
regard to the circumstances of Chile’s declarations and state-
ments, the Court further observes that there is no evidence of 
an intention on the part of Chile to assume an obligation to 
negotiate. The Court therefore concludes that an obligation to 
negotiate Bolivia’s sovereign access to the sea cannot rest on 
any of Chile’s unilateral acts referred to by Bolivia.

3. Acquiescence (paras. 149–152)
The Court next considers Bolivia’s assertion that Chile 

has acquiesced to negotiating Bolivia’s sovereign access to the 
Pacific Ocean. It notes that Bolivia has not identified any dec-
laration requiring a response or reaction on the part of Chile 
in order to prevent an obligation from arising. In particular, 
the statement by Bolivia, when signing the United Nations 
Convention on the law of the sea, that referred to “negotia-
tions on the restoration to Bolivia of its own sovereign outlet 
to the Pacific Ocean” did not imply the allegation of the ex-
istence of any obligation for Chile in that regard. Thus, acqui-
escence cannot be considered a legal basis of an obligation to 
negotiate Bolivia’s sovereign access to the sea.

4. Estoppel (paras. 153–159)
Concerning Bolivia’s contention that an obligation of 

Chile to negotiate Bolivia’s sovereign access to the Pacific 
Ocean may be based on estoppel, the Court recalls that the 
“essential elements required by estoppel” are “a statement 
or representation made by one party to another and reli-
ance upon it by that other party to his detriment or to the 
advantage of the party making it”. It finds that in the pres-
ent case the essential conditions required for estoppel are not 
fulfilled. Although there have been repeated representations 
by Chile of its willingness to negotiate Bolivia’s sovereign ac-
cess to the Pacific Ocean, such representations do not point 
to an obligation to negotiate. Bolivia has not demonstrated 
that it changed its position to its own detriment or to Chile’s 
advantage, in reliance on Chile’s representations. Therefore, 

estoppel cannot provide a legal basis for Chile’s obligation to 
negotiate Bolivia’s sovereign access to the sea.

5. Legitimate expectations (paras. 160–162)
The Court then examines an argument by Bolivia that 

Chile’s denial of its obligation to negotiate and its refusal 
to engage in further negotiations with Bolivia “frustrates 
Bolivia’s legitimate expectations”. The Court notes that ref-
erences to legitimate expectations may be found in arbitral 
awards concerning disputes between a foreign investor and 
the host State that apply treaty clauses providing for fair and 
equitable treatment. It does not follow from such references 
that there exists in general international law a principle that 
would give rise to an obligation on the basis of what could be 
considered a legitimate expectation. Bolivia’s argument based 
on legitimate expectations thus cannot be sustained.

6. Article 2, paragraph 3, of the Charter of the United 
Nations and Article 3 of the Charter of the Organization 
of American States (paras. 163–167)
The Court then considers whether an obligation to 

negotiate could be based on Article  2, paragraph  3, of the 
United  Nations Charter or Article  3 of the OAS  Charter. 
It recalls that, according to Article  2, paragraph  3, of the 
United  Nations Charter, “[a]ll Members shall settle their 
international disputes by peaceful means in such a manner 
that international peace and security, and justice, are not en-
dangered”. For the Court, this paragraph sets forth a general 
duty to settle disputes in a manner that preserves internation-
al peace and security, and justice, but there is no indication 
in this provision that the parties to a dispute are required to 
resort to a specific method of settlement, such as negotiation. 
The Court holds that no obligation to negotiate Bolivia’s sov-
ereign access to the Pacific Ocean arises for Chile under the 
United Nations Charter. Concerning the OAS Charter, the 
Court recalls that its Article 3 (i) provides that “[c]ontrover-
sies of an international character arising between two or more 
American States shall be settled by peaceful procedures”. The 
Court also does not consider that this provision could be the 
legal basis of an obligation to negotiate Bolivia’s sovereign ac-
cess to the Pacific Ocean.

7. The resolutions of the General  Assembly of the 
Organization of American States (paras. 168–171)
The Court next turns to Bolivia’s argument that 11 reso-

lutions of the OAS General Assembly which dealt with the is-
sue of its sovereign access to the Pacific Ocean confirm Chile’s 
commitment to negotiate that issue. It notes that none of the 
relevant resolutions indicates that Chile is under an obligation 
to negotiate Bolivia’s sovereign access to the Pacific Ocean. 
These resolutions merely recommend to Bolivia and Chile that 
they enter into negotiations over the issue. Moreover, as both 
Parties acknowledge, resolutions of the General Assembly of 
the OAS are not per se binding and cannot be the source of an 
international obligation. Chile’s participation in the consensus 
for adopting some resolutions therefore does not imply that 
Chile has accepted to be bound under international law by the 
content of these resolutions. Thus, the Court cannot infer from 
the content of these resolutions nor from Chile’s position with 
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respect to their adoption that Chile has accepted an obligation 
to negotiate Bolivia’s sovereign access to the Pacific Ocean.

8. The legal significance of instruments, acts and con-
duct taken cumulatively (paras. 172–174)
Finally, the Court examines Bolivia’s argument that, 

even if there is no instrument, act or conduct from which, 
if taken individually, an obligation to negotiate its sovereign 
access to the Pacific Ocean arises, all these elements may cu-
mulatively have “decisive effect” for the existence of such an 
obligation. The Court notes that Bolivia’s argument of a cu-
mulative effect of successive acts by Chile is predicated on the 
assumption that an obligation may arise through the cumula-
tive effect of a series of acts, even if it does not rest on a specif-
ic legal basis. However, given that the Court’s analysis shows 
that no obligation to negotiate Bolivia’s sovereign access to 
the Pacific Ocean has arisen for Chile from any of the invoked 
legal bases taken individually, a cumulative consideration of 
the various bases cannot add to the overall result. It is not nec-
essary for the Court to consider whether continuity existed in 
the exchanges between the Parties since that fact, if proven, 
would not in any event establish the existence of an obligation 
to negotiate Bolivia’s sovereign access to the Pacific Ocean.

IV. General conclusion on the existence of an obligation to 
negotiate sovereign access to the Pacific Ocean (paras. 175–176)

The Court observes that Bolivia and Chile have a long 
history of dialogue, exchanges and negotiations aimed at iden-
tifying an appropriate solution to the landlocked situation of 
Bolivia following the War of the Pacific and the 1904 Peace 
Treaty. The Court is however unable to conclude, on the ba-
sis of the material submitted to it, that Chile has “the obliga-
tion to negotiate with Bolivia in order to reach an agreement 
granting Bolivia a fully sovereign access to the Pacific Ocean”. 
Accordingly, the Court cannot accept the other final submis-
sions presented by Bolivia, which are premised on the exist-
ence of such an obligation, namely that the Court adjudge and 
declare that Chile has breached that obligation and that Chile 
must perform that obligation in good faith, promptly, formally, 
within a reasonable time and effectively. The Court adds that 
its finding should not be understood as precluding the Parties 
from continuing their dialogue and exchanges, in a spirit of 
good neighbourliness, to address the issues relating to the land-
locked situation of Bolivia, the solution which both have recog-
nized to be a matter of mutual interest. With willingness on the 
part of the Parties, meaningful negotiations can be undertaken.

Operative clause (para. 177)
The Court,
(1) By twelve votes to three,
Finds that the Republic of Chile did not undertake a legal 

obligation to negotiate a sovereign access to the Pacific Ocean 
for the Plurinational State of Bolivia;

In favour: President  Yusuf; Vice-President  Xue; 
Judges Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Gevorgian; Judge 
ad hoc McRae;
Against: Judges Robinson, Salam; Judge ad hoc Daudet;

(2) By twelve votes to three,
Rejects consequently the other final submissions present-

ed by the Plurinational State of Bolivia.
In favour: President  Yusuf; Vice-President Xue; 
Judges Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Gevorgian; Judge 
ad hoc McRae;
Against: Judges Robinson, Salam; Judge ad hoc Daudet.

*
President Yusuf appends a declaration to the Judgment 

of the Court; Judges Robinson and Salam append dissenting 
opinions to the Judgment of the Court; Judge ad hoc Daudet 
appends a dissenting opinion to the Judgment of the Court.

*
*  *

Declaration of President Yusuf

1. President Yusuf agrees with the Court’s Judgment 
on the merits that led the Court to its decision. Nevertheless, 
he is of the view that the background and circumstances of 
the present dispute call for certain observations to be made.

2. An obligation to negotiate, like any other obligation 
in international law, can only arise from a binding commit-
ment assumed by a party in the context of a bilateral agree-
ment or as a unilateral undertaking. On the basis of the evi-
dence made available by the Parties, the Court was unable to 
find that Chile had undertaken a legal obligation to negotiate 
Bolivia’s “sovereign access” to the Pacific Ocean.

3. This, however, may not put to an end the issues 
which divide the Parties or remove all the uncertainties af-
fecting their relations. Indeed, the law cannot claim to ap-
prehend all aspects of disputes or the reality of all types of 
relations between States. There are certain differences or di-
vergence of opinions between States which inherently elude 
judicial settlement through the application of the law.

4. In such circumstances, it is not inappropriate for the 
Court to draw the attention of the Parties to the possibility of 
exploring or continuing to explore other avenues for the set-
tlement of their dispute in the interest of peace and harmony 
amongst them (see para. 176 of the Judgment).

5. According to President Yusuf, this means that the 
Court has done what it could as a court of law, but that it is 
cognizant of the fact that relations between States cannot be 
limited to their bare legal aspects, and that certain disputes 
may usefully benefit from other means of resolution that may 
be available to the parties. In that respect, the Court’s work fa-
cilitates the peaceful settlement of disputes above and beyond 
the realm of the strictly legal.

Dissenting opinion of Judge Robinson

In this opinion, Judge Robinson explains his vote against 
the Court’s finding that the Republic of Chile did not under-
take a legal obligation to negotiate a sovereign access to the 
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Pacific Ocean for the Plurinational State of Bolivia and the 
Court’s rejection of the other final submissions of Bolivia.

Judge Robinson has identified the Trucco Memorandum 
along with Bolivia’s response and the Charaña Declarations as 
giving rise to a legal obligation on the part of Chile to negoti-
ate sovereign access to the Pacific for Bolivia.

In his view, these two sets of instruments establish trea-
ties within the meaning of the Vienna Convention on the Law 
of Treaties (“VCLT”) obliging Chile to negotiate Bolivia’s sov-
ereign access to the Pacific Ocean.

In his opinion, in the instant case, the critically impor-
tant question is whether one can discern in the exchanges 
between the Parties an intention to be legally bound under 
international law. For Judge Robinson what is important is the 
intention of the Parties to be bound under international law, 
objectively ascertained from the text, and the context or what 
the Court described in Aegean Sea as “the particular circum-
stances in which [the particular instrument] was drawn up”.

For Judge Robinson an expression of willingness to ne-
gotiate can take on the character of a legal obligation if the 
particular circumstances or the context in which the words 
are used evidence an intention to be legally bound.

He disagrees with the majority’s approach to the 
1950  Notes for the following reasons. The majority have 
failed to carry out any meaningful examination of the con-
tent of the 1950  Notes and the “particular circumstances” 
or context in which they were drawn up in order to deter-
mine whether the Notes constitute a treaty within the mean-
ing of Article 2 (1) (a) of the VCLT. While agreeing that the 
1950 Notes are not binding, he does so on the basis of Bolivia’s 
failure to accept Chile’s offer of compensation of a non-terri-
torial character, rather than for the reason that they are not 
an exchange of Notes within the meaning of Article 13 of the 
VCLT. The 1950 diplomatic Notes do not constitute a trea-
ty—not because they do not meet the requirements for a tra-
ditional exchange of Notes, but more simply because Bolivia’s 
non-acceptance of Chile’s counter-proposal leaves the Notes 
without an essential ingredient for treaty making, that is, con-
sensus ad idem or a mutuality of commitment between the 
Parties as to the content of their obligation.

Turning to the Trucco Memorandum and the Bolivian 
response, Judge  Robinson observes that the majority have 
spent little time analysing the Trucco Memorandum and, 
in fact, have not analysed the Bolivian response at all. 
Judge Robinson then conducts an examination of the content 
and particular circumstances in which they were made. In his 
view, in the Trucco Memorandum and the Bolivian response, 
the intention of the Parties to be legally bound is illustrated, 
inter alia, by the following factors:

(i) The stress placed by both Parties on the for-
mality of the negotiations.
(ii) The identification by the Parties of a clear object 
for the negotiations, that is, the search for a formula 
that would give Bolivia sovereign access to the Pacific.
(iii) The commitment of the Parties to “direct 
negotiations”, that is, negotiations that would not 
involve international or regional bodies.

(iv) The embrace of the loaded phrase “sovereign 
access”, used for the first time in the 1950 Notes, 
indicating that Chile was considering cession of 
territory to Bolivia for that purpose.
(v) With Bolivia’s acceptance of Chile’s insistence 
on compensation of a non-territorial character, the 
Parties were agreed on the most important element 
of the negotiations, namely, the search for a formu-
la that would give Bolivia sovereign access to the 
Pacific in return for compensation of a non-territo-
rial character for Chile.

In his opinion, the Trucco Memorandum cannot be read 
on its own. It must be read together with Bolivia’s response. 
Consequently, by not analysing Bolivia’s response, the majority 
disregarded the brand-new element of Bolivia’s acceptance of 
the requirement for compensation, and the potential that that 
response had for creating a binding legal obligation on the part 
of Chile to negotiate Bolivia’s sovereign access to the Pacific.

Judge  Robinson therefore concludes that the Trucco 
Memorandum of 10  July 1961 and the Bolivian response 
of 9  February 1962 are two related instruments, where-
in the Parties have signified their intention to be legally 
bound and therefore constitute a treaty within the terms of 
Article 2 (1) (a) VCLT; more specifically they constitute two 
instruments in which Chile has undertaken a legal obligation 
to negotiate Bolivia’s sovereign access to the Pacific Ocean.

Judge Robinson concludes that under the 1975 and 1977 
Charaña Declarations, Chile has incurred an obligation to ne-
gotiate Bolivia’s sovereign access to the Pacific Ocean.

Judge  Robinson holds that the obligation incurred by 
Chile is to find a formula or solution that will enable Bolivia 
to have sovereign access to the Pacific.

The exchanges between the Parties from 1962 to 2011 
demonstrate that Chile’s obligation has not been discharged 
and still exists today.

Therefore, the Court should have granted Bolivia a dec-
laration that Chile has a legal obligation to negotiate direct-
ly with Bolivia to find a formula or solution that will enable 
Bolivia to have sovereign access to the Pacific Ocean.

Dissenting opinion of Judge Salam
In his dissenting opinion, Judge Salam expresses his dis-

agreement with the Court’s Judgment on key aspects of its 
analysis of a number of documents presented by the Parties.

First, noting that an exchange of letters may constitute an 
international agreement creating rights and obligations for the 
parties involved, he observes that the Notes exchanged in 1950 
by the Bolivian Ambassador to Chile and the Chilean Minister 
for Foreign Affairs were drafted by persons who were capable 
of committing their respective States. In his view, Chile’s Note 
reproduced the core terms of the undertaking proposed by 
Bolivia, namely to “formally enter into direct negotiations” on 
the question of granting Bolivia sovereign access to the Pacific 
Ocean, with the aim of conferring “mutual benefit” on both 
Parties. Judge Salam also draws attention to the reason un-
derlying Chile’s commitment and considers that these points 
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should have led the Court to interpret the exchange of Notes 
as establishing an obligation to negotiate between the Parties.

He adds that this interpretation is confirmed by the Parties’ 
subsequent practice and, in particular, by the reference to the 
Note of 20 June 1950 made by the Chilean Ambassador in La Paz 
in a Memorandum of 10 July 1961 addressed to the Bolivian 
Foreign Minister. In that Memorandum, Chile states that it is 
still “willing …  to examine directly with Bolivia, the possi-
bility of satisfying” the latter’s aspirations. In its reply, Bolivia 
expresses its “full consent to initiate, as soon as possible, direct 
negotiations aimed at satisfying the fundamental national need 
for its own sovereign access to the Pacific Ocean”. Judge Salam 
concludes that, given the terms used and the context in which 
these Notes were drafted, this exchange should be interpreted as 
renewing the Parties’ 1950 agreement to negotiate.

Judge  Salam then notes that Chile’s obligation to ne-
gotiate with Bolivia a solution to its landlocked situation is 
also confirmed by unilateral declarations made by Chile. He 
points, in particular, to the letter sent by the Chilean President 
to his Bolivian counterpart, in which the former writes of his 
Government’s “intention of promoting the ongoing negotia-
tion aimed at satisfying the longings of the brother country 
to obtain a sovereign outlet to the Pacific Ocean”. Recalling 
that declarations taking the form of unilateral acts may 
have the effect of creating legal obligations where the person 
making the declaration is capable of committing the State, 
Judge Salam considers that these words clearly reflect Chile’s 
intention to fulfil its undertaking to negotiate with Bolivia.

Thus, in Judge  Salam’s opinion, the events which fol-
lowed the 1950 exchange of Notes, and in particular the Trucco 
Memorandum, the Charaña Declaration, the letter of 18 January 
1978 from the Chilean President to the Bolivian President, and 
Chile’s participation in subsequent rounds of negotiations (in 
particular, the period of the so-called “fresh approach”, the 
Chilean-Bolivian mechanism for political consultation intro-
duced in the early 1990s, the 13-Point Agenda of July 2006 and 
the establishment in 2011 of a binational commission for min-
isterial-level negotiations) constitute a set of actions from which 
it may reasonably be inferred that Chile and Bolivia were bound 
by a continuing obligation to negotiate the question of granting 
Bolivia sovereign access to the Pacific Ocean. He adds that the 
failure of a round of negotiations does not suffice in itself to infer 
that such an obligation is extinguished.

Judge Salam reaches this conclusion without reference to 
the principles of estoppel, acquiescence and legitimate expec-
tations, however, since he does not believe that the conditions 
for their application are satisfied in this case.

Lastly, Judge Salam examines the nature and scope of 
the undertaking given, and recalls that this undertaking is 
limited and cannot be an obligation of result, as frequently 
claimed by Bolivia.

Dissenting opinion of Judge ad hoc Daudet
The Court did not uphold any of the grounds claimed 

by the Applicant to be capable of creating an obligation for 
Chile to negotiate sovereign access to the sea for Bolivia. In 
his dissenting opinion, Judge ad hoc Daudet considers that 
at least three elements should nonetheless have been regard-
ed as constituting such an obligation, namely the 1920 “Acta 
Protocolizada”, the 1950 exchange of Notes and the Charaña 
process of 1975–1978, each of which he examines in turn. 
However, he agrees with the Court’s finding that Bolivia’s re-
liance on other elements, and on estoppel and the principle of 
legitimate expectations, cannot be upheld.

More generally, Judge ad hoc Daudet is of the view that 
the main point of law in the Court’s decision concerns pre-
serving the integrity of the legal nature of international ne-
gotiation, which, according to the Court, “is part of the usual 
practice of States in their bilateral and multilateral relations”. 
The concern to preserve that integrity underlies the Court’s 
position that a State cannot be compelled to enter into inter-
national negotiations which do not arise from a legally bind-
ing commitment to do so, but from a mere political option.

Judge ad hoc Daudet believes that, in applying this prin-
ciple to the case in hand, the Court has not taken due care to 
contextualize the rule of law, failing to take into account the 
cumulative effect of the successive elements invoked by Bolivia 
and making an overly rigid distinction between legal obliga-
tions and moral or political and diplomatic ones. A significant 
part of his dissenting opinion explores how, on the contrary, 
when taken cumulatively, legal elements produce legal effects.

As regards the moral aspects, Judge  ad  hoc Daudet is 
of the view that they have not been satisfactorily addressed 
through a closer consideration of the effects of the principle 
of good faith, which is another fundamental component of in-
ternational negotiations. Judge ad hoc Daudet observes that 
in certain situations, legal rules and moral rules coincide, as 
is only natural in a system of law including principles which 
themselves derive from moral rules. Although a mere inten-
tion to negotiate is not an obligation to do so, Judge ad hoc 
Daudet questions whether, when an intention is repeated over 
the years, and frequently by a State’s senior officials, the line 
between moral intention and legal obligation becomes blurred.

Judge  ad  hoc  Daudet adds that it would undoubtedly 
have been helpful to further clarify the measure of ambiguity 
surrounding Bolivia’s position on the nature of the obligation 
to negotiate, a notion which, moreover, has specific character-
istics and raises questions.

Finally, Judge ad hoc Daudet welcomes the fact that, in 
the last paragraph of its Judgment, the Court does not draw 
a line under the question of Bolivia’s sovereign access to the 
sea, stating that its decision must be understood as signifying 
that the Parties may continue their negotiations on a question 
which they have both recognized to be a matter of mutual 
interest and thereby bring an end to this dispute.
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On 3 October 2018, the International Court of Justice is-
sued an Order on the Request for the indication of provisional 
measures submitted by Iran in the case concerning Alleged 
Violations of the 1955 Treaty of Amity, Economic Relations, 
and Consular Rights (Islamic Republic of Iran v. United States 
of America). In its Order, the Court indicated various provi-
sional measures.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Gaja, Bhandari, Robinson, Crawford, 
Gevorgian, Salam, Iwasawa; Judges ad hoc Brower, Momtaz; 
Registrar Couvreur.

*
*  *

Procedural context (paras. 1–15)
The Court begins by recalling that, on 16 July 2018, Iran 

instituted proceedings against the United States with regard to 
alleged violations of the Treaty of Amity, Economic Relations, 
and Consular Rights between Iran and the United  States 
(hereinafter the “Treaty of Amity” or the “1955 Treaty”). The 
same day, Iran also submitted a Request for the indication of 
provisional measures aimed at preserving its rights under the 
1955 Treaty, pending the Court’s final decision in the case.

I. Factual background (paras. 16–23)
The Court then sets out the factual background of the 

case. It notes in this regard that, on 8 May 2018, the President 
of the United States issued a National Security Presidential 
Memorandum announcing the end of its participation in the 
Joint Comprehensive Plan of Action (JCPOA)—an agreement 
on Iran’s nuclear programme reached on 14 July 2015 by Iran, 
the five permanent members of the United Nations Security 
Council, plus Germany and the European Union—and direct-
ing the reimposition, with regard to Iran, of “sanctions lifted or 
waived in connection with the JCPOA”. In the Memorandum, 
the President indicated in particular that Iran had publicly 
declared that it would deny the International Atomic Energy 
Agency access to military sites, and that, in 2016, Iran had 
twice violated the JCPOA’s heavy-water stockpile limits. It was 
announced that “sanctions” would be reimposed in two steps. 
Upon expiry of a first wind-down period of 90 days, ending 
on 6 August 2018, the United States would reimpose a cer-
tain number of “sanctions” concerning, in particular, finan-
cial transactions, trade in metals, the importation of Iranian-
origin carpets and foodstuffs, and the export of commercial 
passenger aircraft and related parts. Following a second wind-
down period of 180 days, ending on 4 November 2018, the 
United States would reimpose additional “sanctions”.

Thus, on 6 August 2018, the President of the United States 
issued Executive Order 13846 “Reimposing Certain Sanctions” 

on Iran and Iranian nationals. In particular, Section 1 concerns 
“Blocking Sanctions Relating to Support for the Government 
of Iran’s Purchase or Acquisition of U.S.  Bank Notes or 
Precious Metals; Certain Iranian Persons; and Iran’s Energy, 
Shipping, and Shipbuilding Sectors and Port Operators”. 
Section  2 concerns “Correspondent and Payable-Through 
Account Sanctions Relating to Iran’s Automotive Sector; 
Certain Iranian Persons; and Trade in Iranian Petroleum, 
Petroleum Products; and Petrochemical Products”. Sections 3, 
4 and 5 provide for the modalities of “‘Menu-based’ Sanctions 
Relating to Iran’s Automotive Sector and Trade in Iranian 
Petroleum, Petroleum Products, and Petrochemical Products”. 
Section 6 concerns “Sanctions Relating to the Iranian Rial”. 
Section 7 relates to “Sanctions with Respect to the Diversion of 
Goods Intended for the People of Iran, the Transfer of Goods 
or Technologies to Iran that are Likely to be Used to Commit 
Human Rights Abuses, and Censorship”. Section 8 relates to 
“Entities Owned or Controlled by a United States Person and 
Established or Maintained Outside the United States”. Earlier 
Executive Orders implementing United States commitments 
under the JCPOA are revoked in Section 9. Section 2 (e) of 
Executive Order 13846 provides that certain subsections of 
Section 3 shall not apply with respect to any person for con-
ducting or facilitating a transaction for the provision (includ-
ing any sale) of agricultural commodities, food, medicine or 
medical devices to Iran.

II. Prima facie jurisdiction (paras. 24–52)
The Court first observes that it may indicate provision-

al measures only if the provisions relied on by the Applicant 
appear, prima facie, to afford a basis on which its jurisdiction 
could be founded; it need not satisfy itself in a definitive man-
ner that it has jurisdiction as regards the merits of the case. 
The Court notes that, in the present case, Iran seeks to found 
the jurisdiction of the Court on Article 36, paragraph 1, of 
the Statute of the Court and on Article XXI, paragraph 2, of 
the 1955 Treaty1. The Court must first determine whether it 
has prima facie jurisdiction to rule on the merits of the case, 
enabling it—if the other necessary conditions are fulfilled—to 
indicate provisional measures.

1. Existence of a dispute as to the interpretation or ap-
plication of the Treaty of Amity (paras. 27–44)
The Court notes that Article XXI, paragraph 2, of the 

1955 Treaty makes the jurisdiction of the Court conditional 
on the existence of a dispute as to the interpretation or appli-
cation of the Treaty. The Court must therefore verify prima 

1 Article XXI, paragraph 2, of the 1955 Treaty reads as follows:
“Any dispute between the High Contracting Parties as to the interpre-
tation or application of the present Treaty, not satisfactorily adjusted 
by diplomacy, shall be submitted to the International Court of Justice, 
unless the High Contracting Parties agree to settlement by some other 
pacific means.”

231. ALLEGED VIOLATIONS OF THE 1955 TREATY OF AMITY, ECONOMIC RELATIONS, 
AND CONSULAR RIGHTS (ISLAMIC REPUBLIC OF IRAN v. UNITED STATES OF AMERICA) 
[PROVISIONAL MEASURES]

Order of 3 October 2018
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facie two different requirements, namely whether there exists 
a dispute between the Parties and whether this dispute con-
cerns the “interpretation or application” of the 1955 Treaty. 
The Court observes that, in the present case, while the Parties 
do not contest that a dispute exists, they differ on the question 
whether this dispute relates to the “interpretation or applica-
tion” of the 1955 Treaty. In order to determine whether that 
is the case, the Court must ascertain whether the acts com-
plained of by the Applicant are prima facie capable of falling 
within the provisions of that instrument and whether, as a 
consequence, the dispute is one which the Court could have 
jurisdiction ratione materiae to entertain.

The Court considers that the fact that the dispute be-
tween the Parties arose in connection with and in the con-
text of the decision of the United States to withdraw from the 
JCPOA does not in and of itself exclude the possibility that 
the dispute relates to the interpretation or application of the 
Treaty of Amity. In its view, to the extent that the measures 
adopted by the United States following its decision to with-
draw from the JCPOA might constitute violations of certain 
obligations under the 1955 Treaty, such measures relate to the 
interpretation or application of that instrument. The Court 
also observes that the JCPOA does not grant exclusive compe-
tence to the dispute settlement mechanism it establishes with 
respect to measures adopted in its context and which may fall 
under the jurisdiction of another dispute settlement mecha-
nism. Therefore, the Court considers that the JCPOA and its 
dispute settlement mechanism do not remove the measures 
complained of from the material scope of the Treaty of Amity 
nor exclude the applicability of its compromissory clause.

The Court observes that Article XX, paragraph 1, defines a 
limited number of instances in which, notwithstanding the pro-
visions of the Treaty, the Parties may apply certain measures. 
This includes measures relating to “fissionable materials, the ra-
dioactive by-products thereof, or the sources thereof” (subpar-
agraph (b)). It also includes measures “necessary to fulfill the 
obligations of a High Contracting Party for the maintenance 
or restoration of international peace and security, or necessary 
to protect its essential security interests” (subparagraph (d)). 
The Court considers that whether and to what extent those ex-
ceptions have lawfully been relied on by the Respondent in the 
present case is a matter which is subject to judicial examination 
and, hence, forms an integral part of the material scope of the 
Court’s jurisdiction as to the “interpretation or application” of 
the Treaty under Article XXI, paragraph 2.

The Court further considers that the 1955 Treaty contains 
rules providing for freedom of trade and commerce between 
the United States and Iran, including specific rules prohibit-
ing restrictions on the import and export of products origi-
nating from the two countries, as well as rules relating to the 
payment and transfer of funds between them. In the Court’s 
view, measures adopted by the United States, for example, the 
revocation of licences and authorizations granted for certain 
commercial transactions between Iran and the United States, 
the ban on trade of certain items, and limitations to financial 
activities, might be regarded as relating to certain rights and 
obligations of the Parties to that Treaty. The Court is therefore 
satisfied that at least the aforementioned measures which were 

complained of by Iran are indeed prima facie capable of falling 
within the material scope of the 1955 Treaty.

The Court finds that the above-mentioned elements are 
sufficient at this stage to establish that the dispute between 
the Parties relates to the interpretation or application of the 
Treaty of Amity.

2. The issue of satisfactory adjustment by diplomacy 
under Article XXI, paragraph 2, of the Treaty of Amity 
(paras. 45–51)
The Court recalls that, under the terms of Article XXI, 

paragraph 2, of the 1955 Treaty, the dispute submitted to it 
must not have been “satisfactorily adjusted by diplomacy”. The 
Court concludes from the wording of this provision that there 
is no need for it to examine whether formal negotiations have 
been engaged in or whether the lack of diplomatic adjustment 
is due to the conduct of one party or the other. It is sufficient 
for the Court to satisfy itself that the dispute was not satisfac-
torily adjusted by diplomacy before being submitted to it.

In the present case, the communications sent by the 
Government of Iran to the Embassy of Switzerland (Foreign 
Interests Section) in Tehran on 11 and 19 June 2018 did not 
prompt any response from the United States, and there is no 
evidence in the case file of any direct exchange on this matter 
between the Parties. As a consequence, the Court notes that the 
dispute had not been satisfactorily adjusted by diplomacy, with-
in the meaning of Article XXI, paragraph 2, of the 1955 Treaty, 
prior to the filing of the Application on 16 July 2018.

3. Conclusion as to prima facie jurisdiction (para. 52)
In light of the foregoing, the Court concludes that, prima 

facie, it has jurisdiction pursuant to Article XXI, paragraph 2, 
of the 1955 Treaty to deal with the case, to the extent that the 
dispute between the Parties relates to the “interpretation or 
application” of the said Treaty.

III. The rights whose protection is sought and the measures 
requested (paras. 53–76)

The Court recalls that its power to indicate provisional 
measures under Article 41 of the Statute has as its object the 
preservation of the respective rights of the parties in a given 
case, pending its final decision. It follows that the Court must 
be concerned to preserve by such measures the rights which 
may subsequently be adjudged by it to belong to either par-
ty. Therefore, the Court may exercise this power only if it is 
satisfied that the rights asserted by the party requesting such 
measures are at least plausible.

The Court notes that, under the provisions of the 
1955 Treaty, both contracting Parties enjoy a number of rights 
with regard to financial transactions, the import and export 
of products to and from each other’s territory, the treatment 
of nationals and companies of the Parties and, more general-
ly, freedom of commerce and navigation. The Court further 
notes that the United States does not, as such, contest that Iran 
holds these rights under the 1955 Treaty, or that the meas-
ures adopted are capable of affecting these rights. Instead, 
the United States claims that Article XX, paragraph 1, of the 
1955 Treaty, entitles it to apply certain measures, inter alia, 
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to protect its essential security interests, and argues that the 
plausibility of the alleged rights of Iran must be assessed in 
light of the plausibility of the rights of the United States.

The Court notes that the rights whose preservation is 
sought by Iran appear to be based on a possible interpretation of 
the 1955 Treaty and on the prima facie evidence of the relevant 
facts. Further, in the Court’s view, some of the measures an-
nounced on 8 May 2018 and partly implemented by Executive 
Order 13846 of 6 August 2018, such as the revocation of licenc-
es granted for the import of products from Iran, the limitation 
of financial transactions and the prohibition of commercial 
activities, appear to be capable of affecting some of the rights 
invoked by Iran under certain provisions of the 1955 Treaty.

However, in assessing the plausibility of the rights assert-
ed by Iran under the 1955 Treaty, the Court must also take 
into account the invocation by the United States of Article XX, 
paragraph  1, subparagraphs  (b) and  (d), of the Treaty. The 
Court need not carry out at this stage of the proceedings a 
full assessment of the respective rights of the Parties under 
the 1955 Treaty. However, the Court considers that, in so far as 
the measures complained of by Iran could relate “to fissionable 
materials, the radio-active by-products thereof, or the sources 
thereof”, or could be “necessary to protect … essential security 
interests” of the United States, the application of Article XX, 
paragraph 1, subparagraphs  (b) or  (d), might affect at least 
some of the rights invoked by Iran under the Treaty of Amity.

Nonetheless, the Court is of the view that other rights 
asserted by Iran under the 1955 Treaty would not be so af-
fected. In particular, Iran’s rights relating to the importation 
and purchase of goods required for humanitarian needs, and 
to the safety of civil aviation, cannot plausibly be considered 
to give rise to the invocation of Article XX, paragraph 1, sub-
paragraphs (b) or (d).

In light of the foregoing, the Court concludes that, at this 
stage of the proceedings, some of the rights asserted by Iran 
under the 1955 Treaty are plausible in so far as they relate to 
the importation and purchase of goods required for human-
itarian needs, such as (i) medicines and medical devices, and 
(ii) foodstuffs and agricultural commodities, as well as goods 
and services required for the safety of civil aviation, such as 
(iii) spare parts, equipment and associated services (including 
warranty, maintenance, repair services and safety-related in-
spections) necessary for civil aircraft.

The Court then turns to the issue of the link between the 
rights claimed and the provisional measures requested.

The Court recalls that Iran has requested the suspension 
of the implementation and enforcement of all measures an-
nounced on 8 May 2018 and the full implementation of trans-
actions already licensed. Iran has further requested the Court 
to order that the United States must, within three months, 
report on the action taken with regard to those measures and 
assure “Iranian, US and non-US nationals and companies that 
it will comply with the Order of the Court” and that it “shall 
cease any and all statements or actions that would dissuade US 
and non-US persons and entities from engaging or continuing 
to engage economically with Iran and Iranian nationals or 
companies”. Finally, Iran has requested that the United States 

refrain from taking any other measure that might prejudice 
the rights of Iran and Iranian nationals under the 1955 Treaty.

The Court has already found that at least some of the 
rights asserted by Iran under the 1955 Treaty are plausible. It 
recalls that this is the case with respect to the asserted rights 
of Iran, in so far as they relate to the importation and purchase 
of goods required for humanitarian needs, such as (i) medi-
cines and medical devices, and (ii) foodstuffs and agricultural 
commodities, as well as goods and services required for the 
safety of civil aviation, such as (iii) spare parts, equipment and 
associated services (including warranty, maintenance, repair 
services and safety-related inspections) necessary for civil air-
craft. In the view of the Court, certain aspects of the measures 
requested by Iran aimed at ensuring freedom of trade and 
commerce, particularly in the above-mentioned goods and 
services, may be considered to be linked to those plausible 
rights whose protection is being sought.

The Court concludes, therefore, that a link exists between 
some of the rights whose protection is being sought and certain 
aspects of the provisional measures being requested by Iran.

IV. Risk of irreparable prejudice and urgency (paras. 77–94)
The Court recalls that it has the power to indicate provi-

sional measures when there is a risk that irreparable prejudice 
could be caused to rights which are the subject of judicial pro-
ceedings, or when the alleged disregard of such rights may en-
tail irreparable consequences. However, the power of the Court 
to indicate provisional measures will be exercised only if there 
is urgency, in the sense that there is a real and imminent risk 
that irreparable prejudice will be caused before the Court gives 
its final decision. The condition of urgency is met when the acts 
susceptible of causing irreparable prejudice can “occur at any 
moment” before the Court makes a final decision on the case.

The Court notes that the decision announced on 8 May 
2018 appears to have already had an impact on the import and 
export of products originating from the two countries as well 
as on the payments and transfer of funds between them, and 
that its consequences are of a continuing nature. The Court 
notes that, as of 6 August 2018, contracts concluded before 
the imposition of measures involving a commitment on the 
part of Iranian airline companies to purchase spare parts 
from United States companies (or from foreign companies 
selling spare parts partly constituted of United States com-
ponents) appear to have been cancelled or adversely affected. 
In addition, companies providing maintenance for Iranian 
aviation companies have been prevented from doing so when 
it involved the installation or replacement of components pro-
duced under United States licences.

Furthermore, the Court notes that, while the importa-
tion of foodstuffs, medical supplies and equipment is in prin-
ciple exempted from the United States’ measures, it appears to 
have become more difficult in practice, since the announce-
ment of the measures by the United States, for Iran, Iranian 
companies and nationals to obtain such imported foodstuffs, 
supplies and equipment. In this regard, the Court observes 
that, as a result of the measures, certain foreign banks have 
withdrawn from financing agreements or suspended co-op-
eration with Iranian banks. Some of these banks also refuse 
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to accept transfers or to provide corresponding services. It 
follows that it has become difficult if not impossible for Iran, 
Iranian companies and nationals to engage in international fi-
nancial transactions that would allow them to purchase items 
not covered, in principle, by the measures, such as foodstuffs, 
medical supplies and medical equipment.

The Court considers that certain rights of Iran under the 
1955 Treaty invoked in these proceedings, which it has found 
to be plausible, are of such a nature that disregard of them may 
entail irreparable consequences. This is the case in particular 
for those rights relating to the importation and purchase of 
goods required for humanitarian needs, such as (i) medicines 
and medical devices, (ii) foodstuffs and agricultural commod-
ities, and goods and services required for the safety of civil 
aviation, such as (iii) spare parts, equipment and associated 
services (including warranty, maintenance, repair services and 
safety-related inspections) necessary for civil aircraft.

The Court is of the view that a prejudice can be consid-
ered as irreparable when the persons concerned are exposed to 
danger to health and life. In its opinion, the measures adopted 
by the United States have the potential to endanger civil avi-
ation safety in Iran and the lives of its users to the extent that 
they prevent Iranian airlines from acquiring spare parts and 
other necessary equipment, as well as from accessing associat-
ed services (including warranty, maintenance, repair services 
and safety-related inspections) necessary for civil aircraft. The 
Court further considers that restrictions on the importation 
and purchase of goods required for humanitarian needs, such 
as foodstuffs and medicines, including life-saving medicines, 
treatment for chronic disease or preventive care, and medi-
cal equipment, may have a serious detrimental impact on the 
health and lives of individuals on the territory of Iran.

The Court notes that, during the oral proceedings, the 
United States offered assurances that its Department of State 
would “use its best endeavours” to ensure that “humanitarian 
or safety of flight-related concerns which arise following the 
reimposition of the United States sanctions” receive “full and 
expedited consideration by the Department of the Treasury or 
other relevant decision-making agencies”. While appreciating 
these assurances, the Court considers nonetheless that, in so 
far as they are limited to an expression of best endeavours 
and to co-operation between departments and other deci-
sion-making agencies, the said assurances are not adequate 
to address fully the humanitarian and safety concerns raised 
by the Applicant. Therefore, the Court is of the view that there 
remains a risk that the measures adopted by the United States, 
as set out above, may entail irreparable consequences.

The Court further notes that the situation resulting from 
the measures adopted by the United States, following the an-
nouncement of 8 May 2018, is ongoing, and that there is, at 
present, little prospect of improvement. Moreover, the Court 
considers that there is urgency, taking into account the immi-
nent implementation by the United States of an additional set 
of measures scheduled for after 4 November 2018.

V. Conclusion and measures to be adopted (paras. 95–101)
The Court concludes from all of the above considerations 

that the conditions required by its Statute for it to indicate 

provisional measures are met. It is therefore necessary, pend-
ing its final decision, for the Court to indicate certain meas-
ures in order to protect the rights claimed by Iran, as identi-
fied above. In the present case, having examined the terms of 
the provisional measures requested by Iran and the circum-
stances of the case, the Court finds that the measures to be 
indicated need not be identical to those requested.

The Court considers that the United States, in accord-
ance with its obligations under the 1955 Treaty, must remove, 
by means of its choosing, any impediments arising from the 
measures announced on 8 May 2018 to the free exportation to 
the territory of Iran of goods required for humanitarian needs, 
such as (i) medicines and medical devices, and (ii) foodstuffs 
and agricultural commodities, as well as goods and servic-
es required for the safety of civil aviation, such as (iii) spare 
parts, equipment and associated services (including warranty, 
maintenance, repair services and safety-related inspections) 
necessary for civil aircraft. To this end, the United States must 
ensure that licences and necessary authorizations are granted 
and that payments and other transfers of funds are not sub-
ject to any restriction in so far as they relate to the goods and 
services referred to above.

The Court recalls that Iran has requested that it indicate 
measures aimed at ensuring the non-aggravation of its dispute 
with the United States. When indicating provisional measures 
for the purpose of preserving specific rights, the Court may 
also indicate provisional measures with a view to preventing 
the aggravation or extension of a dispute whenever it considers 
that the circumstances so require. In this case, having consid-
ered all the circumstances, in addition to the specific measures 
it has decided to take, the Court deems it necessary to indicate 
an additional measure directed to both Parties and aimed at 
ensuring the non-aggravation of their dispute.

Moreover, the Court reaffirms that its orders on provi-
sional measures have binding effect and create international 
legal obligations for any party to whom the provisional meas-
ures are addressed. It further notes that the decision given 
in the present proceedings in no way prejudges the question 
of the jurisdiction of the Court to deal with the merits of 
the case or any questions relating to the admissibility of the 
Application or to the merits themselves.

VI. Operative clause (para. 102)
The Court,
Indicates the following provisional measures:
(1) Unanimously,
The United States of America, in accordance with its ob-

ligations under the 1955 Treaty of Amity, Economic Relations, 
and Consular Rights, shall remove, by means of its choos-
ing, any impediments arising from the measures announced 
on 8 May 2018 to the free exportation to the territory of the 
Islamic Republic of Iran of

(i) medicines and medical devices;
(ii) foodstuffs and agricultural commodities; and
(iii) spare parts, equipment and associated ser-
vices (including warranty, maintenance, repair 
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services and inspections) necessary for the safety 
of civil aviation;

(2) Unanimously,
The United States of America shall ensure that licences and 

necessary authorizations are granted and that payments and oth-
er transfers of funds are not subject to any restriction in so far as 
they relate to the goods and services referred to in point (1);

(3) Unanimously,
Both Parties shall refrain from any action which might 

aggravate or extend the dispute before the Court or make it 
more difficult to resolve.”

*
Judge Cançado Trindade appends a separate opinion to 

the Order of the Court; Judge ad hoc Momtaz appends a dec-
laration to the Order of the Court.

*
*  *

Separate opinion of Judge Cançado Trindade
1. In his Separate Opinion, composed of 15  parts, 

Judge Cançado Trindade begins by pointing out that he has con-
curred with his vote to the adoption by unanimity by the ICJ of 
its present Order indicating Provisional Measures of Protection. 
He adds that, as he attributes great importance to some relat-
ed issues in the cas d’espèce, that in his perception underlie the 
present decision of the ICJ but are not entirely dealt with in the 
Court’s reasoning, he feels obliged to leave on the records, in the 
present Separate Opinion, the identification of such issues and 
the foundations of his personal position thereon.

2. His reflections address mainly key points pertaining 
to provisional measures of protection (part I). Before turning 
to his examination of them, he deems it fit to start with his in-
itial considerations of a hermeneutical and axiological nature, 
dwelling upon three points he regards as also significant in the 
proper handling of the cas d’espèce, namely: (a) international 
peace: treaties as living instruments, in the progressive de-
velopment of international law; (b) provisional measures: the 
existence of the Court’s prima facie jurisdiction; and (c) the 
prevalence of the imperative of the realization of justice over 
the invocation of “national security interests”.

3. His following considerations, focused on provisional 
measures of protection, are, at a time, conceptual and epis-
temological, juridical and philosophical, always attentive to 
human values. The first part of them, of a conceptual and 
epistemological character, comprises: (a) transposition of pro-
visional measures of protection from comparative domestic 
procedural law onto international legal procedure; (b) juridi-
cal nature of provisional measures of protection; (c) the evo-
lution of provisional measures of protection; (d) provisional 
measures of protection and the preventive dimension of inter-
national law; and (e) provisional measures of protection and 
continuing situations of vulnerability.

4. The second part  of his reflections on provisional 
measures of protection, of a juridical and philosophical na-
ture, encompasses: (a) human vulnerability: humanitarian 

considerations; (b) beyond the strict inter-State outlook: at-
tention to peoples and individuals; (c) continuing risk of ir-
reparable harm; (d) continuing situation affecting rights and 
the irrelevance of the test of their so-called “plausibility”; and 
(e) considerations on international security and urgency of 
the situation. Last but not least, he presents, in an epilogue, a 
recapitulation of the key points of the position he sustains in 
the present Separate Opinion.

5. Judge Cançado Trindade at first observes, as to in-
ternational peace, that international treaties, encompassing 
the 1955 Treaty of Amity, are living instruments, to be un-
derstood on the basis of circumstances in which they are to 
be applied. This is in accordance with the ICJ’s jurisprudence 
constante. This evolutionary approach to treaty interpretation 
stems from Article 31 of the 1969 Vienna Convention on the 
Law of Treaties.

6. He adds that, in their interpretation and applica-
tion, the object and purpose of treaties are to be kept in mind 
(part II). Their evolutionary interpretation ensuing therefrom 
has contributed to the progressive development of interna-
tional law. As to the present case, the object and purpose of 
the 1955 Treaty (Article I) (a firm and enduring peace and 
friendship between the parties) have likewise been addressed 
by the ICJ in earlier cases, so as to assist in its interpretation.

7. In ordering provisional measures of protection—
Judge Cançado Trindade proceeds—the ICJ (and other inter-
national tribunals), even when faced with allegations of “na-
tional security interests”, pursues, on the basis of its Statute 
and interna corporis, its mission of realization of justice. This 
is confirmed by the ICJ’s relevant jurisprudence constante 
(part III). Prima facie jurisdiction is autonomous from juris-
diction on the merits, as acknowledged also by a more lucid 
trend of international legal doctrine.

8. There is, in his understanding, the prevalence 
of the imperative of the realization of justice over the in-
vocation of “national security interests” or strategies 
(part IV). This is revealed by the case-law of the ICJ itself. In 
Judge Cançado Trindade’s words,

“The idea of objective justice and human values stands 
above facts, which per se do not generate law-creating ef-
fects; ex conscientia jus oritur. The imperative of the real-
ization of justice prevails over manifestations of a State’s 
‘will’ … My position, in the realm of provisional measures 
of protection, has been a consistently anti-voluntarist one. 
Conscience stands above the ‘will’” (para. 26).
9. The gradual formation of the autonomous legal re-

gime of provisional measures of protection—which Judge 
Cançado Trindade has been sustaining for many years—has 
presented distinct component elements, starting with the 
transposition of those measures from comparative domestic 
procedural law onto international legal procedure (part V). 
They have a juridical nature of their own: directly related to 
the realization of justice itself, provisional measures of pro-
tection, being anticipatory in nature, in evolving from precau-
tionary to tutelary, have been contributing to the progressive 
development of international law (part VI).

10. When the basic requisites—of gravity and ur-
gency, and the needed prevention of irreparable harm—of 
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provisional measures are met—Judge  Cançado  Trindade 
ponders—“they have been ordered (by international tribu-
nals), in the light of the needs of protection, and have thus 
conformed a true jurisdictional guarantee of a preventive char-
acter” (para. 35). The autonomous legal regime of provisional 
measures of protection is configured—he recalls,

“by the rights to be protected (not necessarily identical to 
those vindicated later in the merits stage), by the obliga-
tions emanating from the provisional measures of protec-
tion, generating autonomously State responsibility, with 
its legal consequences, and by the presence of (potential) 
victims already at the stage of provisional measures of pro-
tection” (para. 36).
11. The notion of victim (or of potential victim), or in-

jured party, can accordingly emerge also in the context proper 
to provisional measures of protection, irrespective of the deci-
sion as to the merits of the case at issue (part. VII). He adds that

“the duty of compliance with provisional measures of pro-
tection (another element configuring their autonomous 
legal regime) keeps on calling for further elaboration, as 
non-compliance with them generates per se State responsi-
bility and entails legal consequences” (para. 37).

In his perception, provisional measures have been extending 
protection to growing numbers of individuals (potential vic-
tims) in situations of vulnerability; they have thus been trans-
formed into a true jurisdictional guarantee with a preventive 
character (part VIII).

12. Judge Cançado Trindade then draws attention to a 
significant point, namely, that the ICJ case-law—to which the 
present Order is added—reveals the great need and relevance 
of provisional measures of protection in continuing situations 
of tragic vulnerability of human beings. In the present case, for 
example, the sanctions imposed by the respondent State as from 
8 May 2018 appear to have already had an impact and conse-
quences of a “continuing nature” (part IX). The situation result-
ing therefrom, is “ongoing” and without prospect of improve-
ment. Hence the needed provisional measures of protection that 
the Court has just indicated in the present Order (para. 49).

13. Given the continuing situation of human vulnera-
bility, wherein provisional measures of protection assume par-
ticular importance, Judge Cançado Trindade moves on to his 
“humanitarian considerations” (part X). He recalls, in histori-
cal perspectives, thinkers warning, along the centuries, against 
the vulnerability of human beings in face of extreme violence 
and destruction (such as, e.g., in ancient Greece, the tragedies 
by Aeschylus, Sophocles and Euripides, singling out cruelty, 
human vulnerability and loneliness) (paras. 52–55 and 58).

14. In fact, awareness of the dictates of justice (in the 
line of jusnaturalist thinking) was already present in the writ-
ings of ancient Greek tragedians. They nourished the prev-
alence of human conscience over the will, of jusnaturalism 
over legal positivism (para. 53), which marked its presence in 
the jus gentium (droit des gens) at the time of its “founding fa-
thers” (in the Sixteenth and Seventeenth centuries) (para. 55). 
From ancient times to nowadays, there has been support for 
the prevalence of human conscience over the will, of jusnatu-
ralism over legal positivism.

15. After all—he continues—the conscience of the 
sense of human dignity clarifies that, one “cannot impose 
suffering upon foreigners, or vulnerable persons” (para. 57). 
In effect, “the lessons from the ancient Greek tragedies have 
remained topical and perennial to date” (para.  58). And 
Judge Cançado Trindade adds that “[s]ome 24 centuries after 
they were written and performed, thinkers kept on writing 
on human suffering in face of cruelty, at times as if being in 
search of salvation for humankind”, in the Nineteenth and 
Twentieth centuries (paras. 58–59).

16. Yet—he adds—despite their warnings, “lessons have 
not been learned from the past” (para. 59), as shown by the

“human capacity for devastation or destruction [that] has 
become unlimited in the Twentieth and Twenty-first cen-
turies (with weapons of mass destruction, in particular 
nuclear weapons). (…)
It should not pass unnoticed that human vulnerability here, 
in relation to the factual context of the present case of Alleged 
Violations of the 1955 Treaty of Amity, encompasses the whole 
international community, indeed humankind as a whole, in 
face of the deadliness of nuclear weapons. There is a great 
need not only of their non-proliferation, but also and ulti-
mately of nuclear disarmament, as a universal obligation. (…)
Neither theology, nor psychology, nor philosophy, have 
succeeded in providing answers or persuasive explanation 
of the persistence of evil and cruelty in human conduct. 
The matter has been addressed at length in literature. But 
the growing capacity of human beings for destruction in 
our times has, at least, generated a reaction of human con-
science against evil actions … in the form of the elabora-
tion and cultivation and enforcement of responsibility for 
all such evil actions. Here international law has a role to 
play, without prescinding from the inputs of those other 
branches of human knowledge” (paras. 60–61 and 63).
17. Judge Cançado Trindade further recalls that, as he 

has sustained his three Dissenting Opinions in the recent cas-
es on Obligations of Nuclear Disarmament (Marshall Islands 
versus United Kingdom, India and Pakistan, Judgments of 
05 October 2016), the imperative of respect for life and the 
relevance of humanist values require more attention. And he 
then stresses that the needed prevalence of human conscience, 
the universal juridical conscience, over State voluntarism is 
much needed, in the sense that

“it is the universal juridical conscience that is the ultimate 
material source of international law …  [O]ne cannot face 
the new challenges confronting the whole international 
community keeping in mind only State susceptibilities; 
such is the case with the obligation to render the world free 
of nuclear weapons, an imperative of recta ratio and not 
a derivative of the ‘will’ of States. In effect, to keep hope 
alive it is necessary to bear always in mind humankind as 
a whole” (para. 64).
18. Judge  Cançado  Trindade reiterates that the im-

peratives of recta ratio, of the universal juridical conscience, 
overcome the invocations of raison d’État. Furthermore, the 
protection, by means of provisional measures, of the human 
person (individuals and groups in vulnerability), goes beyond 
the strict inter-State dimension. And he recalls that the 1945 
United Nations Charter itself, followed three years later by 
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the 1948 Universal Declaration of Human Rights, is attentive 
to “the peoples of the United Nations”, surpassing the reduc-
tionist inter-State outlook; and proclaims, in its preamble, the 
determination of “the peoples of the United Nations” to “save 
succeeding generations from the scourge of war” (para. 68).

19. In the present case opposing Iran to the United 
States—he proceeds—the 1955 Treaty of Amity between them 
refers, inter alia, to the obligation of each State Party to care 
for “the health and welfare of its people” (Article VII (1)); it 
also addresses the obligations of the two States Parties always 
to “accord fair and equitable treatment to nationals and com-
panies” of each other, thus refraining from applying “dis-
criminatory measures” (Article IV (1)). Stressing this point, it 
further refers to the obligation of the two States Parties to ac-
cord fair treatment to their “nationals and companies”, with-
out discriminatory measures (Article IX (2) (3)). (para. 69).

20. Judge Cançado Trindade further underlines that 
there is in the cas d’espèce a continuing situation of risk of 
irreparable harm, affecting at a time the rights of the appli-
cant State and its nationals (part XII). A continuing situation 
of the kind has had an incidence in earlier cases before the 
ICJ as well (part XIII); in his Separate Opinion in the case 
of Application of the ICSFT Convention and of the CERD 
Convention (Ukraine versus Russian Federation, Order of 
19 April 2017), he emphasized that the continuing “tragedy of 
human vulnerability” (and not the test of so-called “plausibil-
ity”) paved the way for the indication of provisional measures 
of protection (para. 74).

21. He also refers to his Separate Opinion in the case of 
Jadhav (India versus Pakistan, Order of 18 May 2017), where he 
pondered that the right to information on consular assistance 
is, in the circumstances of the cas d’espèce, “inextricably linked 
to the right to life itself, a fundamental and non-derogable right, 
rather than a simply ‘plausible’ one” (para. 75). In such a con-
tinuing situation as in the Jadhav case, the rights being affected 
and requiring protection “are clearly known, there being no 
sense to wonder whether they are ‘plausible’. The test of ‘plau-
sibility’ is here irrelevant” (para. 76). In cases, like the present 
one opposing Iran to the United States, where the rights—the 
protection of which is sought by means of provisional meas-
ures—“are clearly defined in a treaty [the Treaty of Amity of 
1955], to invoke ‘plausibility’ makes no sense” (para. 77).

22. Judge Cançado Trindade then turns to his remain-
ing line of considerations, on international security and ur-
gency of the situation (part XIV). The Joint Comprehensive 
Plan of Action (JCPOA) was endorsed by United  Nations 
Security Council resolution 2231, of 20 July 2015, which inter 
alia referred to principles of international law and the rights 
under the 1968 Treaty on the Non-Proliferation of Nuclear 
Weapons [NPT] “and other relevant instruments”. Among 
these latter—observes Judge Cançado Trindade—the inter-
national community counts today also on the 2017 Treaty on 
the Prohibition of Nuclear Weapons (para. 81). And he adds:

“This evolution shows that non-proliferation has never been 
its final stage; beyond it, it is nuclear disarmament that can 
secure the survival of humankind itself as a whole; there is a 
universal obligation of nuclear disarmament. Nuclear weap-
ons are unethical and unlawful, an affront to humankind. 

The persistence of modernized arsenals of them in some 
countries is a cause of great concern and regret of the in-
ternational community as a whole. National perceptions 
cannot lose sight of international security” (para. 82).
23. He advances the view that, in the present case, it 

is necessary to keep in mind international security, as it con-
cerns the international community as a whole (paras. 78–82). 
He then recalls that concerns in this respect have recent-
ly been expressed by other States parties to the JCPOA, by 
the United Nations Secretary General, by the IAEA Director 
General, by the United Nations OHCHR’s Special Rapporteur; 
it is indeed a matter of international concern (paras. 83–89).

24. Judge Cançado Trindade points out that, in order-
ing the present provisional measures of protection, the ICJ has 
duly taken into account the humanitarian needs of the affect-
ed population and individuals, so as to indicate measures in 
order to safeguard their rights (paras. 90–92). This is a case, 
like previous ones before the ICJ, where provisional measures 
of protection have been ordered in situations of human vul-
nerability. Among the rights for which provisional measures 
of protection have here been vindicated, and have been duly 
ordered by the ICJ in the cas d’espèce so as to safeguard them, 
are the rights related to human life and human health, which 
thus pertain to individuals, to human beings (para. 92).

25. Last but not least, Judge Cançado Trindade then 
concludes (part XV) that the fact that the matter at issue in the 
cas d’espèce has been handled on an inter-State basis—charac-
teristic of the contentieux before the ICJ—does not at all mean 
that the Court is to reason likewise on a strictly inter-State 
basis; to him, it is “the nature of a case that will call for a rea-
soning, so as to reach a solution. The present case of Alleged 
Violations of the 1955 Treaty of Amity concerns not only State 
rights, but rights of human beings as well” (para. 94).

26. Such ordering of provisional measures of protec-
tion by the ICJ can only be properly undertaken from a hu-
manist perspective (para. 93), thus necessarily avoiding the 
pitfalls of an outdated and impertinent attachment to State 
voluntarism. Once again—he stresses—“in the present case 
and always, human beings stand in need, ultimately, of pro-
tection against evil, which lies within themselves” (para. 106). 
In this perspective, “the raison d’humanité is to prevail over 
the raison d’État”, and “[t]he humanized international law 
(droit des gens) prevails over alleged ‘national security’ inter-
ests or strategies” (para. 106).

Declaration of Judge ad hoc Momtaz
Judge ad hoc Momtaz states that he voted in favour of 

the three provisional measures indicated by the Court in par-
agraph 102 of its Order. However, he fears that the first two 
provisional measures are not sufficient to protect the rights of 
Iran as a matter of urgency or to avoid irreparable prejudice 
being caused to those rights. He is thus of the view that the 
first provisional measure should also have applied to the pur-
chase of aircraft and to the orders which have already been 
placed by Iran and which are subject to the sanctions reim-
posed by the United States. As regards the second provisional 
measure, Judge ad hoc Momtaz believes that it would have 
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been desirable for the Court to request that the United States 
refrain from taking any measures aimed at discouraging 
the companies and nationals of third States from maintain-
ing trade relations with Iran, in particular to enable Iran to 
purchase new civil aircraft. Although Judge ad hoc Momtaz 
agrees with the reasoning set out in the Court’s Order, he rais-
es three questions on which the Court did not rule.

First, Judge ad  hoc Momtaz considers that Security 
Council resolution 2231 (2015) forms part of the factual back-
ground of the dispute submitted to the Court. That resolution 
endorsed the Joint Comprehensive Plan of Action (JCPOA) 
and imposed obligations on all United  Nations Member 
States, including the United States. Moreover, on the basis of 
reports by the International Atomic Energy Agency (IAEA), 
which was mandated by the Security Council to verify and 
monitor Iran’s compliance with its nuclear-related commit-
ments under the JCPOA, Judge ad hoc Momtaz questions the 
validity of the arguments put forward by the United States to 
justify the reimposition of sanctions.

Second, Judge ad hoc Momtaz questions the lawfulness 
of the secondary sanctions adopted by the United States. 
Those sanctions have an extraterritorial scope and aim to 
influence directly the choice of sovereign States in formulat-
ing their external relations, which constitutes a violation of 
the fundamental principle of non-intervention, as enshrined 

in the Charter of the United Nations. Further, Judge ad hoc 
Momtaz considers that those secondary sanctions may also 
be in violation of the United States’ obligations within the 
framework of the World Trade Organization (WTO). He also 
takes the view that the United States cannot rely on the ex-
ception provided for in Article XX, paragraph 1 (d), of the 
Treaty of Amity, Economic Relations, and Consular Rights of 
15 August 1955, nor that set out in Article XXI of the General 
Agreement on Tariffs and Trade (GATT).

Third, Judge ad hoc Momtaz believes that the provisional 
measure concerning the non-aggravation of the dispute set 
out in point (3) of paragraph 102, the operative part of the 
Court’s Order, is not sufficient to hope to achieve a concilia-
tory climate between the Parties. If, as is the case here, there 
is no Security Council resolution calling on the parties to a 
given dispute to comply with international law, it falls to the 
Court to do so, with a view to re-establishing and preserv-
ing international peace and security in the region. The Court, 
the principal judicial organ of the United Nations, in so do-
ing “does not … arrogate any powers excluded by its Statute 
when, otherwise than by adjudication, it assists, facilitates or 
contributes to the peaceful settlement of disputes between 
States, if offered the occasion at any stage of the proceedings” 
(Aegean Sea Continental Shelf (Greece  v. Turkey), Interim 
Protection, Order of 11 September 1976, I.C.J. Reports 1976, 
separate opinion of Judge Lachs, p. 20).
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On 13 February 2019, the International Court of Justice ren-
dered its Judgment on the preliminary objections raised by the 
United States of America in the case concerning Certain Iranian 
Assets (Islamic Republic of Iran v. United States of America).

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Gaja, Bhandari, Robinson, Crawford, 
Gevorgian, Salam, Iwasawa; Judges ad hoc Brower, Momtaz; 
Registrar Couvreur.

*
*  *

History of the proceedings (paras. 1–17)
The Court recalls that, on 14 June 2016, the Government 

of the Islamic Republic of Iran (hereinafter “Iran” or the 
“Applicant”) filed in the Registry of the Court an Application 
instituting proceedings against the United States of America 
(hereinafter the “United  States” or the “Respondent”) with 
regard to a dispute concerning alleged violations by the 
United States of the Treaty of Amity, Economic Relations, and 
Consular Rights, which was signed by the two States in Tehran 
on 15  August 1955 and entered into force on 16  June 1957 
(hereinafter the “Treaty of Amity” or “Treaty”). The Court 
notes that, in its Application, Iran seeks to found the Court’s 
jurisdiction on Article 36, paragraph 1, of the Statute of the 
Court and on Article XXI, paragraph 2, of the Treaty of Amity.

The Court further recalls that, after Iran filed its 
Memorial in the case, the United States raised prelimi-
nary objections to the admissibility of the Application and 
the jurisdiction of the Court. Consequently, by an Order of 
2 May 2017, the President of the Court, noting that by vir-
tue of Article 79, paragraph 5, of the Rules the proceedings 
on the merits were suspended, fixed 1 September 2017 as the 
time-limit within which Iran could present a written state-
ment of its observations and submissions on the preliminary 
objections raised by the United States. Iran filed such a state-
ment within the time-limit so prescribed, and the case thus 
became ready for hearing in respect of the preliminary objec-
tions. Public hearings were held from 8 to 12 October 2018.

I. Factual background (paras. 18–27)
The Court begins by setting out the factual back-

ground of the case. It recalls in this regard that Iran and the 
United States ceased diplomatic relations in 1980, following 
the Iranian revolution in early 1979 and the seizure of the 
United States Embassy in Tehran on 4 November 1979. In 
October 1983, United States Marine Corps barracks in Beirut, 
Lebanon, were bombed, killing 241 United States servicemen 
who were part of a multinational peacekeeping force. The 
United States claims that Iran is responsible for this bombing 
and for subsequent acts of terrorism and violations of inter-
national law; Iran rejects these allegations.

The Court notes that, in 1984, the United States designat-
ed Iran as a “State sponsor of terrorism”, a designation which 
has been maintained ever since. In 1996, the United States 
amended its Foreign Sovereign Immunities Act (hereinafter 
the “FSIA”) so as to remove the immunity from suit before 
its courts of States designated as “State sponsors of terrorism” 
in certain cases involving allegations of torture, extrajudicial 
killing, aircraft sabotage, hostage taking, or the provision of 
material support for such acts; it also provided exceptions to 
immunity from execution applicable in such cases. Plaintiffs 
then began to bring actions against Iran before United States 
courts for damages arising from deaths and injuries caused by 
acts allegedly supported, including financially, by Iran. These 
actions gave rise in particular to the Peterson case, concerning 
the above-mentioned bombing of the United States barracks 
in Beirut. Iran declined to appear in these lawsuits on the 
ground that the United States legislation was in violation of 
the international law on State immunities.

The Court further notes that, in 2002, the United States 
adopted the Terrorism Risk Insurance Act, which established 
enforcement measures for judgments entered following the 
1996  amendment to the FSIA. The United  States further 
amended the FSIA in 2008, enlarging, inter alia, the categories 
of assets available for the satisfaction of judgment creditors. 
In 2012, the President of the United States issued Executive 
Order 13599, which blocked all assets (“property and inter-
ests in property”) of the Government of Iran, including those 
of the Central Bank of Iran (Bank Markazi) and of financial 
institutions owned or controlled by Iran, where such assets 
are within United States territory or “within the possession 
or control of any United States person, including any foreign 
branch”. Also in 2012, the United  States adopted the Iran 
Threat Reduction and Syria Human Rights Act, Section 502 
of which, inter alia, made the assets of Bank Markazi subject 
to execution in order to satisfy default judgments against Iran 
in the Peterson case. Bank Markazi challenged the validity of 
this provision before United States courts; the Supreme Court 
of the United States ultimately upheld its constitutionality.

Finally, the Court observes that, following the measures 
taken by the United States, many default judgments and sub-
stantial damages awards have been entered by United States 
courts against the State of Iran and, in some cases, against 
Iranian State-owned entities. Further, the assets of Iran and 
Iranian State-owned entities, including Bank Markazi, are 
now subject to enforcement proceedings in various cases in 
the United States or abroad, or have already been distributed 
to judgment creditors.

II. Jurisdiction of the Court (paras. 29–99)
The Court then turns to the question of its jurisdiction. 

Recalling that Iran seeks to rely on Article XXI, paragraph 2, 
of the Treaty of Amity, the Court notes that it is not contest-
ed that the Treaty was in force between the Parties on the 
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date of the filing of Iran’s Application, namely 14 June 2016, 
and that the denunciation of the Treaty announced by the 
United States on 3 October 2018 has no effect on the jurisdic-
tion of the Court in the present case. The Court observes that 
it is also not contested that several of the conditions laid down 
by Article XXI, paragraph 2, of the Treaty are met: a dispute 
has arisen between Iran and the United States; it has not been 
possible to adjust that dispute by diplomacy; and the two States 
have not agreed to settlement by some other pacific means. The 
Court notes that the Parties disagree, however, on the question 
whether the dispute concerning the United States’ measures 
of which Iran complains is a dispute “as to the interpretation 
or application” of the Treaty of Amity. Relying on its jurispru-
dence, the Court observes that it must ascertain whether the 
acts of which Iran complains fall within the provisions of the 
Treaty of Amity and whether, as a consequence, the dispute is 
one which the Court has jurisdiction ratione materiae to enter-
tain, pursuant to Article XXI, paragraph 2, thereof.

The Court examines in turn the three preliminary objec-
tions to jurisdiction raised by the United States.

A. The first objection: Iran’s claims arising from meas-
ures taken by the United States to block Iranian assets 
(paras. 38–47)
In its first objection to jurisdiction, the United  States 

asks the Court to “[d]ismiss as outside the Court’s jurisdic-
tion all claims that U.S. measures that block the property and 
interests in property of the Government of Iran or Iranian fi-
nancial institutions (as defined in Executive Order 13599 and 
regulatory provisions implementing Executive Order 13599) 
violate any provision of the Treaty”. In its view, these claims 
fall outside the scope of the Treaty by virtue of Article XX, 
paragraph 1, subparagraphs (c) and (d), thereof.

After summarizing the Parties’ arguments, the Court re-
calls that it previously had occasion to observe in its Judgment 
on the preliminary objection in the case concerning Oil 
Platforms (Islamic Republic of Iran v. United States of America) 
(Preliminary Objection, Judgment, I.C.J.  Reports  1996  (II), 
p.  811, para.  20), and more recently in its Order indicat-
ing provisional measures in the case concerning Alleged 
Violations of the 1955 Treaty of Amity, Economic Relations, 
and Consular Rights (Islamic Republic of Iran v. United States 
of America) (Provisional Measures, Order of 3 October 2018, 
para. 41), that the Treaty of Amity contains no provision ex-
pressly excluding certain matters from its jurisdiction. It also 
took the view that Article XX, paragraph 1, subparagraph (d), 
did not restrict its jurisdiction but was confined to affording 
the Parties a possible defence on the merits to be used should 
the occasion arise” (Oil Platforms (Islamic Republic of Iran v. 
United States of America), Preliminary Objection, Judgment, 
I.C.J. Reports 1996 (II), p. 811, para. 20). Seeing no reason in 
the present case to depart from its earlier findings, and being 
of the opinion that Article XX, paragraph 1, subparagraph (c), 
of the Treaty should be interpreted, in this respect, in the 
same way as subparagraph (d), the Court concludes that these 
provisions do not restrict its jurisdiction but merely afford the 
Parties a defence on the merits. It thus rejects the first objec-
tion to jurisdiction raised by the United States.

B. The second objection: Iran’s claims concerning sover-
eign immunities (paras. 48–80)
In its second objection to jurisdiction, the United States 

asks the Court to dismiss “as outside the Court’s jurisdic-
tion all claims, brought under any provision of the Treaty of 
Amity, that are predicated on the United States’ purported 
failure to accord sovereign immunity from jurisdiction and/
or enforcement to the Government of Iran, Bank Markazi, or 
Iranian State-owned entities”.

The Court thus examines each of the provisions the vi-
olation of which Iran alleges, and which, according to the 
Applicant, are capable of bringing within the jurisdiction of the 
Court the question of the United States’ respect for the immuni-
ties to which certain Iranian State entities are said to be entitled.

Article IV, paragraph 2, of the Treaty of Amity 
(paras. 53–58)

The Court notes that Iran relies on the explicit mention 
of the “require[ments of] international law” contained in the 
opening sentence of Article IV, paragraph 2, of the Treaty to 
argue that this provision incorporates by reference the rules 
of customary international law on sovereign immunities into 
the obligation it lays down. The United States disputes this in-
terpretation. In its view, the “require[ments of] international 
law” referred to in Article IV, paragraph 2, concern the min-
imum standard of treatment for the property of aliens in the 
host State—a well-known concept in the field of investment 
protection—and not immunity protections of any kind.

The Court begins by stating that it will leave aside the 
question whether Bank  Markazi, in respect of which Iran 
claims sovereign immunity, is a “company” within the mean-
ing of Article IV, paragraph 2. Addressing this point later in 
its decision (see Section II.C below), the Court considers that 
the question to be answered at this stage is whether, assuming 
that this entity constitutes a “company” within the meaning 
of the Treaty—which the United States disputes—Article IV, 
paragraph 2, obliges the Respondent to respect the sovereign 
immunity to which Bank Markazi or the other Iranian State-
owned entities concerned in this case would allegedly be en-
titled under customary international law.

The Court observes in this regard that Iran’s proposed 
interpretation of the phrase referring to the “require[ments 
of] international law” in the provision at issue is not consist-
ent with the object and purpose of the Treaty of Amity. As 
stated in the Treaty’s preamble, the Parties intended to “en-
courag[e] mutually beneficial trade and investments and clos-
er economic intercourse generally between their peoples, and 
[to] regulat[e] consular relations”. In addition, the title of the 
Treaty does not suggest that sovereign immunities fall with-
in the object and purpose of the instrument concerned. Such 
immunities cannot therefore be considered as included in 
Article IV, paragraph 2. The Court considers that the “inter-
national law” in question in this provision is that which defines 
the minimum standard of protection for property belonging 
to the “nationals” and “companies” of one Party engaging in 
economic activities within the territory of the other, and not 
that governing the protections enjoyed by State entities by vir-
tue of the principle of sovereign equality of States. In addition, 
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the provision in Article IV, paragraph 2, relied on by Iran must 
be read in the context of Article IV as a whole. After examin-
ing each paragraph of Article IV in turn, the Court is of the 
view that, taken together, these provisions clearly indicate that 
the purpose of Article IV is to guarantee certain rights and 
minimum protections for the benefit of natural persons and 
legal entities engaged in activities of a commercial nature. It 
cannot therefore be interpreted as incorporating, by reference, 
the customary rules on sovereign immunities.

Article XI, paragraph 4, of the Treaty of Amity 
(paras. 59–65)

With regard to Article XI, paragraph 4, of the Treaty, the 
Court notes, in agreement with Iran’s argument on this point, 
that this provision, which solely excludes from all “immunity” 
publicly owned enterprises engaging in commercial or indus-
trial activities, does not affect the immunities enjoyed under 
customary international law by State entities which engage in 
activities jure imperii. It observes, however, that Iran goes fur-
ther in contending that this provision imposes an implied ob-
ligation to uphold those immunities. The Applicant adopts, in 
this regard, an a contrario reading of Article XI, paragraph 4, 
whereby, in excluding from immunity only publicly owned en-
terprises engaging in commercial or industrial activities, this 
provision implicitly seeks to guarantee the sovereign immuni-
ty of public entities when they engage in activities jure imperii.

Recalling its jurisprudence whereby an a contrario reading 
of a treaty provision is only warranted when it is appropriate in 
light of the text of all the provisions concerned, their context and 
the object and purpose of the treaty, the Court considers that the 
interpretation put forward by Iran cannot be adopted. It is one 
thing for Article XI, paragraph 4, to leave intact, by not barring 
them, the immunities enjoyed under customary law by State 
entities when they engage in activities jure imperii. It is quite 
another for it to have the effect, as Iran claims it does, of trans-
forming compliance with such immunities into a treaty obliga-
tion, a view not supported by the text or context of the provision. 
In the opinion of the Court, if Article XI, paragraph 4, mentions 
only publicly owned enterprises which engage in “commercial, 
industrial, shipping or other business activities”, this is because, 
in keeping with the object and purpose of the Treaty, it pertains 
only to economic activities and seeks to preserve fair competi-
tion among economic actors operating in the same market. The 
question of activities jure imperii is simply not germane to the 
concerns underlying the drafting of Article XI, paragraph 4. The 
argument that this provision incorporates sovereign immunities 
into the Treaty thus cannot be upheld.

Article III, paragraph 2, of the Treaty of Amity 
(paras. 66–70)

As regards Article  III, paragraph 2, of the Treaty, the 
Court considers—once again assuming for the purposes of 
the present discussion that Bank Markazi is a “company”—
that it must ascertain whether the alleged breach of the im-
munities which that bank and the other Iranian State entities 
concerned are said to enjoy under customary international 
law, should that breach be established, would constitute a vi-
olation of the right to have “freedom of access to the courts” 
guaranteed by that provision. The Court observes that it is 

only if the answer to this question is in the affirmative that it 
could be concluded that the application of Article III, para-
graph 2, requires the Court to examine the question of sover-
eign immunities, and that such an examination thus falls, to 
that extent, within its jurisdiction as defined by the compro-
missory clause of the Treaty of Amity.

The Court is not convinced that a link of the nature al-
leged by Iran exists between the question of sovereign immuni-
ties and the right guaranteed by Article III, paragraph 2. In its 
view, it is true that the mere fact that Article III, paragraph 2, 
makes no mention of sovereign immunities, and that it also 
contains no renvoi to the rules of general international law, 
does not suffice to exclude the question of immunities from 
the scope ratione materiae of the provision at issue. However, 
for that question to be relevant, the breach of international law 
on immunities would have to be capable of having some im-
pact on compliance with the right guaranteed by Article III, 
paragraph 2. According to the Court, that is not the case. The 
provision at issue does not seek to guarantee the substantive or 
even the procedural rights that a company of one Contracting 
Party might intend to pursue before the courts or authorities 
of the other Party, but only to protect the possibility for such 
a company to have access to those courts or authorities with 
a view to pursuing the (substantive or procedural) rights it 
claims to have. The wording of Article III, paragraph 2, does 
not point towards the broad interpretation suggested by Iran. 
The rights therein are guaranteed “to the end that prompt and 
impartial justice be done”. Access to a Contracting Party’s 
courts must be allowed “upon terms no less favorable” than 
those applicable to the nationals and companies of the Party 
itself “or of any third country”. There is nothing in the lan-
guage of Article III, paragraph 2, in its ordinary meaning, in 
its context and in light of the object and purpose of the Treaty 
of Amity, to suggest or indicate that the obligation to grant 
Iranian “companies” freedom of access to United States courts 
entails an obligation to uphold the immunities that customary 
international law is said to accord—if that were so—to some of 
these entities. The two questions are clearly distinct.

Article IV, paragraph 1, of the Treaty of Amity 
(paras. 71–74)

Regarding Article IV, paragraph 1, of the Treaty, the Court 
states that, for reasons similar to those set out regarding Iran’s 
reliance on Article IV, paragraph 2, of the Treaty of Amity, it 
does not consider that the requirements of Article  IV, para-
graph 1, include an obligation to respect the sovereign immu-
nities of the State and those of its entities which can claim such 
immunities under customary international law. It cannot there-
fore uphold on this point Iran’s argument that the question of 
sovereign immunities falls within the scope ratione materiae of 
this provision and, consequently, within the jurisdiction of the 
Court under the compromissory clause of the Treaty of Amity.

Article X, paragraph 1, of the Treaty of Amity 
(paras. 75–79)

The Court then turns to Article X, paragraph 1, of the 
Treaty. It recalls in this regard that, in its Judgment on the 
preliminary objection in the case concerning Oil Platforms 
(Islamic Republic of Iran  v. United  States of America) 
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(Preliminary Objection, Judgment, I.C.J.  Reports  1996  (II), 
p. 803), it had to rule on the scope of the concept of “free-
dom of commerce” within the meaning of that paragraph. It 
stated on that occasion that the word “commerce” within the 
meaning of the provision at issue refers not just to maritime 
commerce, but to commercial exchanges in general; that, in 
addition, the word “commerce”, both in its ordinary usage 
and in its legal meaning, is not limited to the mere acts of 
purchase and sale; and that commercial treaties cover a wide 
range of matters ancillary to commerce, such as the right to 
establish and operate businesses, protection from molesta-
tion, and acquisition and enjoyment of property. The Court 
concluded that “it would be a natural interpretation of the 
word ‘commerce’ in Article  X, paragraph  1, of the Treaty 
of 1955 that it includes commercial activities in general—not 
merely the immediate act of purchase and sale, but also the 
ancillary activities integrally related to commerce”.

The Court sees no reason to depart now from the inter-
pretation of the concept of “freedom of commerce” that it 
adopted in the case quoted above. Nevertheless, even if un-
derstood in this sense, freedom of commerce cannot cover 
matters that have no connection, or too tenuous a connection, 
with the commercial relations between the States Parties to 
the Treaty. In this regard, the Court is not convinced that the 
violation of the sovereign immunities to which certain State 
entities are said to be entitled under international law in the 
exercise of their activities jure imperii is capable of impeding 
freedom of commerce, which by definition concerns activities 
of a different kind. Consequently, the violations of sovereign 
immunities alleged by Iran do not fall within the scope of 
Article X, paragraph 1, of the Treaty.

*
The Court concludes from its analysis that none of the 

provisions the violation of which Iran alleges, and which, ac-
cording to the Applicant, are capable of bringing within the 
jurisdiction of the Court the question of the United States’ re-
spect for the immunities to which certain Iranian State entities 
are said to be entitled, is of such a nature as to justify such a 
finding. Consequently, the Court finds that Iran’s claims based 
on the alleged violation of the sovereign immunities guaran-
teed by customary international law do not relate to the inter-
pretation or application of the Treaty of Amity and, as a re-
sult, do not fall within the scope of the compromissory clause 
in Article XXI, paragraph 2. Thus, in so far as Iran’s claims 
concern the alleged violation of rules of international law on 
sovereign immunities, the Court does not have jurisdiction to 
consider them. It considers that the second objection to juris-
diction raised by the United States must therefore be upheld.

C. The third objection: Iran’s claims alleging violations 
of Articles III, IV or V of the Treaty in relation to Bank 
Markazi (paras. 81–97)
In its third objection to jurisdiction, the United States 

requests the Court to dismiss “as outside the Court’s juris-
diction all claims of purported violations of Articles III, IV, 
or V of the Treaty of Amity that are predicated on treatment 
accorded to the Government of Iran or Bank Markazi”.

After recalling the Parties’ arguments, the Court ob-
serves that, although the wording of this objection refers 
to “treatment accorded to the Government of Iran or Bank 
Markazi”, the question before it is solely that of whether Bank 
Markazi is a “company” within the meaning of the Treaty 
of Amity and is thereby justified in claiming the rights and 
protections afforded to “companies” by Articles III, IV and V. 
Consequently, the Court endeavours solely to establish wheth-
er the characterization of “company” within the meaning of 
the Treaty of Amity is applicable to Bank Markazi.

The Court notes that Articles III, IV and V of the Treaty 
of Amity guarantee certain rights and protections to “nation-
als” and “companies” of a Contracting Party, which must be 
respected by the other Party. It further notes that the term 
“national” applies to natural persons, whose status is not at 
issue in the difference between the Parties as regards the third 
preliminary objection. The term “company” is defined thus in 
Article III, paragraph 1: “As used in the present Treaty, ‘com-
panies’ means corporations, partnerships, companies and 
other associations, whether or not with limited liability and 
whether or not for pecuniary profit.” On the basis of this defi-
nition, the Court considers that two points are not in doubt 
and, moreover, give no cause for disagreement between the 
Parties. First, an entity may only be characterized as a “com-
pany” within the meaning of the Treaty if it has its own legal 
personality, conferred on it by the law of the State where it 
was created, which establishes its legal status. In this regard, 
Article III, paragraph 1, begins by stating that “[c]ompanies 
constituted under the applicable laws and regulations of either 
High Contracting Party shall have their juridical status rec-
ognized within the territories of the other High Contracting 
Party”. Secondly, an entity which is wholly or partly owned by 
a State may constitute a “company” within the meaning of the 
Treaty. The definition of “companies” provided by Article III, 
paragraph 1, makes no distinction between private and public 
enterprises. The possibility of a public enterprise constituting 
a “company” within the meaning of the Treaty is confirmed by 
Article XI, paragraph 4, which deprives of immunity any en-
terprise of either Contracting Party “which is publicly owned 
or controlled” when it engages in commercial or industrial 
activities within the territory of the other Party, so as to avoid 
placing such an enterprise in an advantageous position in re-
lation to private enterprises with which it may be competing.

In the Court’s view, two conclusions may be drawn 
from the above. In the first place, the United States cannot 
contest the fact that Bank Markazi was endowed with its 
own legal personality by Article 10, paragraph (c), of Iran’s 
1960 Monetary and Banking Act, as amended—and indeed it 
does not do so. In the second place, the fact that Bank Markazi 
is wholly owned by the Iranian State, and that the State exer-
cises a power of direction and close control over the bank’s 
activities—as pointed out by the United States and not con-
tested by Iran—does not, in itself, exclude that entity from the 
category of “companies” within the meaning of the Treaty.

That being so, it remains to be determined by the Court 
whether, by the nature of its activities, Bank Markazi may be 
characterized as a “company” according to the definition giv-
en by Article III, paragraph 1, read in its context and in light 
of the object and purpose of the Treaty of Amity.
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In this regard, the Court considers that it cannot accept 
the interpretation put forward by Iran in its main argument, 
whereby the nature of the activities carried out by a particular 
entity is immaterial for the purpose of characterizing that entity 
as a “company”. According to Iran, whether an entity carries out 
functions of a sovereign nature, i.e., acts of sovereignty or public 
authority, or whether it engages in activities of a commercial 
or industrial nature, or indeed a combination of both types of 
activity, is of no relevance when it comes to characterizing it as a 
“company”. It would follow that having a separate legal person-
ality under the domestic law of a Contracting Party would be 
a sufficient condition for a given entity to be characterized as a 
“company” within the meaning of the Treaty of Amity.

In the opinion of the Court, such an interpretation would 
fail to take account of the context of the definition provided 
by Article III, paragraph 1, and the object and purpose of the 
Treaty of Amity. As stated above in respect of the second ob-
jection to jurisdiction raised by the United States, an analysis 
of all those provisions of the Treaty which form the context of 
Article III, paragraph 1, points clearly to the conclusion that 
the Treaty is aimed at guaranteeing rights and affording pro-
tections to natural and legal persons engaging in activities of a 
commercial nature, even if this latter term is to be understood 
in a broad sense. The same applies to the object and purpose 
of the Treaty, as set out in the preamble, and an indication of 
which can also be found in the title of the Treaty (Treaty of 
Amity, Economic Relations, and Consular Rights). The Court 
therefore concludes that an entity carrying out exclusively sov-
ereign activities, linked to the sovereign functions of the State, 
cannot be characterized as a “company” within the meaning of 
the Treaty and, consequently, may not claim the benefit of the 
rights and protections provided for in Articles III, IV and V.

The Court notes, however, that there is nothing to pre-
clude, a priori, a single entity from engaging both in activities of 
a commercial nature (or, more broadly, business activities) and 
in sovereign activities. In such a case, since it is the nature of the 
activity actually carried out which determines the characteri-
zation of the entity engaged in it, the legal person in question 
should be regarded as a “company” within the meaning of the 
Treaty to the extent that it is engaged in activities of a commer-
cial nature, even if they do not constitute its principal activities.

The Court observes that it must therefore address the 
question of the nature of the activities engaged in by Bank 
Markazi. More precisely, it must examine Bank Markazi’s ac-
tivities within the territory of the United States at the time 
of the measures which Iran claims violated Bank Markazi’s 
alleged rights under Articles III, IV and V of the Treaty.

After examining the Parties’ arguments in this regard, 
the Court considers that it does not have before it all the facts 
necessary to determine whether Bank Markazi was carrying 
out, at the relevant time, activities of the nature of those which 
permit characterization as a “company” within the meaning 
of the Treaty of Amity, and which would have been capable 
of being affected by the measures complained of by Iran by 
reference to Articles III, IV and V of the Treaty. Since those 
elements are largely of a factual nature and are, moreover, 
closely linked to the merits of the case, the Court considers 
that it will be able to rule on the third objection only after the 

Parties have presented their arguments in the following stage 
of the proceedings, should it find the Application to be admis-
sible. The Court therefore concludes that the third objection 
to jurisdiction does not possess, in the circumstances of the 
case, an exclusively preliminary character.

*
Given that the Court has jurisdiction to entertain part of 

the claims made by Iran, which, moreover, were not covered 
in their entirety by the three objections to jurisdiction raised 
by the United States, the Court then considers the objections 
to admissibility raised by the Respondent, which seek the re-
jection of the Application as a whole.

III. Admissibility of the Application (paras. 100–125)
The Court notes that the United States initially raised 

two objections to the admissibility of the Application, namely, 
first, that Iran’s reliance on the Treaty to found the Court’s 
jurisdiction in this case is an abuse of right and, secondly, that 
Iran’s “unclean hands” preclude the Court from proceeding 
with this case. The Court observes, however, that, during the 
oral proceedings, the United States clarified that its first ob-
jection to admissibility was an objection based on “abuse of 
process” and not on “abuse of right”.

The Court recalls that, in the case concerning Immunities 
and Criminal Proceedings (Equatorial Guinea  v. France), it 
considered that “[a]lthough the basic concept of an abuse 
may be the same, the consequences of an abuse of rights or an 
abuse of process may be different” (Preliminary Objections, 
Judgment of 6  June 2018, para.  146). It further stated that 
“[a]n abuse of process goes to the procedure before a court or 
tribunal and can be considered at the preliminary phase of 
these proceedings” (ibid., para. 150) and that “abuse of rights 
cannot be invoked as a ground of inadmissibility when the 
establishment of the right in question is properly a matter for 
the merits” (ibid., para. 151).

The Court notes that, in its oral pleadings, the United States 
submitted that the dispute did not fall within the scope of the 
Treaty of Amity and that Iran could not therefore seek to found 
the jurisdiction of the Court on that instrument. In the Court’s 
view, the objection based on abuse of process is not a new ob-
jection, but merely a recharacterization of a position already set 
out by the United States in its Preliminary Objections.

A. The objection based on abuse of process (paras. 107–115)
With regard to the first objection, after presenting the 

Parties’ arguments, the Court recalls that, in the case con-
cerning Immunities and Criminal Proceedings (Equatorial 
Guinea v. France), it stated that only in exceptional circum-
stances should the Court reject a claim based on a valid title 
of jurisdiction on the ground of abuse of process. In this re-
gard, there has to be clear evidence that the applicant’s con-
duct amounts to an abuse of process (Preliminary Objections, 
Judgment of 6 June 2018, para. 150) (see also Certain Phosphate 
Lands in Nauru (Nauru v. Australia), Preliminary Objections, 
Judgment, I.C.J.  Reports  1992, p.  255, para.  38). The Court 
notes that it has already observed that the Treaty of Amity was 
in force between the Parties on the date of the filing of Iran’s 
Application, i.e., 14 June 2016, and that the Treaty includes a 
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compromissory clause in Article XXI providing for its juris-
diction. The Court does not consider that in the present case 
there are exceptional circumstances which would warrant 
rejecting Iran’s claim on the ground of abuse of process. The 
Court therefore finds that the first objection to admissibility 
raised by the United States must be rejected.

B. The objection based on “unclean hands” (paras. 116–124)
As regards the second objection, the Court notes that 

the United States has not argued that Iran, through its alleged 
conduct, has violated the Treaty of Amity, upon which its 
Application is based. Without having to take a position on the 
“clean hands” doctrine, the Court considers that, even if it were 
shown that the Applicant’s conduct was not beyond reproach, 
this would not be sufficient per se to uphold the objection to ad-
missibility raised by the Respondent on the basis of the “clean 
hands” doctrine (Avena and Other Mexican Nationals (Mexico v. 
United States of America), Judgment, I.C.J. Reports 2004 (I), p. 38, 
para. 47; Maritime Delimitation in the Indian Ocean (Somalia v. 
Kenya), Preliminary Objections, Judgment, I.C.J. Reports 2017, 
p. 52, para. 142). It observes that such a conclusion is howev-
er without prejudice to the question whether the allegations 
made by the United States, concerning notably Iran’s alleged 
sponsoring and support of international terrorism and its pre-
sumed actions in respect of nuclear non-proliferation and arms 
trafficking, could, eventually, provide a defence on the merits. 
The Court concludes that the second objection to admissibility 
raised by the United States cannot be upheld.

Operative clause (para. 126)
The Court,
(1) Unanimously,
Rejects the first preliminary objection to jurisdiction 

raised by the United States of America;
(2) By eleven votes to four,
Upholds the second preliminary objection to jurisdiction 

raised by the United States of America;
In favour: President Yusuf; Vice-President Xue; Judges Tomka, 
Abraham, Bennouna, Cançado Trindade, Gaja, Crawford, 
Salam, Iwasawa; Judge ad hoc Brower;
Against: Judges Bhandari, Robinson, Gevorgian; Judge 
ad hoc Momtaz;
(3) By eleven votes to four,
Declares that the third preliminary objection to jurisdiction 

raised by the United States of America does not possess, in the 
circumstances of the case, an exclusively preliminary character;

In favour: President Yusuf; Vice-President Xue; Judges Abraham, 
Bennouna, Cançado  Trindade, Bhandari, Robinson, 
Gevorgian, Salam, Iwasawa; Judge ad hoc Momtaz;
Against: Judges Tomka, Gaja, Crawford; Judge ad hoc Brower;
(4) Unanimously,
Rejects the preliminary objections to admissibility raised 

by the United States of America;
(5) Unanimously,
Finds that it has jurisdiction, subject to points (2) and (3) 

of the present operative clause, to rule on the Application filed 

by the Islamic Republic of Iran on 14 June 2016, and that the 
said Application is admissible.

*
Judges Tomka and Crawford append a joint separate 

opinion to the Judgment of the Court; Judge Gaja appends 
a declaration to the Judgment of the Court; Judges Robinson 
and Gevorgian append separate opinions to the Judgment of 
the Court; Judges ad hoc Brower and Momtaz append sepa-
rate opinions to the Judgment of the Court.

*
*  *

Joint separate opinion of Judges Tomka and Crawford
Judges Tomka and Crawford disagree with the Court’s de-

cision to join the United States’ third preliminary objection to 
the merits. In their view, whether Bank Markazi is a “company” 
for the purpose of the Treaty of Amity is an exclusively prelimi-
nary question which should have been determined at this stage.

The predecessor to Article 79 of the Rules of Court allowed 
the Court greater latitude to defer objections to the merits phase 
of a case. Since the 1972 amendments to the Rules of Court, ob-
jections may only be deferred to the merits stage of proceedings 
if they do not possess an exclusively preliminary character.

In the opinion of Judges Tomka and Crawford, whether 
Bank Markazi is a “company” for the purpose of the Treaty of 
Amity has been fully argued and the relevant facts are known. 
In particular, the Court does not need to determine what activ-
ities Bank Markazi was carrying out at the time its assets were 
seized in execution of judgments of United States federal courts 
against the Government of Iran. Consequently, the third pre-
liminary objection has an exclusively preliminary character and 
should have been determined at this stage of the proceedings.

Declaration of Judge Gaja
The Court should have rejected the third preliminary ob-

jection concerning jurisdiction. What is required for that pur-
pose is to determine whether a reasonable case has been made 
that Bank Markazi, as a company constituted under the law of 
Iran, enjoys rights conferred by Articles III, IV and V of the 
Treaty of Amity, in particular the right to the recognition of its 
juridical status, and that these rights may have been violated. 
Some of a central bank’s activities are not different from those 
executed by any commercial bank and, in performing them, 
Bank Markazi should be granted the same protection under the 
Treaty of Amity. Article XI, paragraph 4, confirms that State 
corporations, agencies and instrumentalities are covered by the 
Treaty generally, not only when they exercise business activities.

Separate opinion of Judge Robinson
1. In his separate opinion, Judge Robinson explains his 

disagreement with the finding in point (2) of paragraph 126 of 
the dispositif, which upholds the second preliminary objection 
to jurisdiction made by the United States of America. In his 
view, the question of a violation of an obligation to accord 
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sovereign immunity from jurisdiction and/or enforcement 
to State entities engaged in acts jure imperii arises under 
Article XI, paragraph 4, of the Treaty of Amity.

2. Judge Robinson expresses the view that in preclud-
ing only a State enterprise engaging in commercial activities 
from enjoying immunities from suit or other liability to which 
private companies would be subject, Article XI, paragraph 4, 
of the Treaty of Amity does not, in its terms, say or imply that 
State enterprises carrying out acts jure imperii would also be 
deprived of the immunity they would otherwise enjoy under 
customary international law. Rather, it compellingly implies 
that State enterprises carrying out acts jure imperii enjoy sov-
ereign immunity by virtue of the Treaty.

3. Judge Robinson is of the view that the question is 
whether an interpretation of the Treaty, in accordance with 
Article  31, paragraph  1, of the Vienna Convention on the 
Law of Treaties, yields the conclusion that an allegation of 
a breach of immunity for State enterprises carrying out acts 
jure imperii falls within the provisions of the Treaty. In effect 
the question is whether there is a “reasonable connection” be-
tween the Treaty and the claim of sovereign immunity.

4. According to Judge Robinson, there is an innate and 
organic connectedness between acts jure imperii and jure ges-
tionis which is endemic to the Treaty, foreseen and embraced 
by it, and therefore governed by it in all its aspects, including 
recourse to the customary rules of immunity. It is this interre-
latedness that brings into the conventional régime of the Treaty 
the customary rules on immunity for a State entity carrying out 
acts jure imperii, and dictates recourse to inferential reasoning.

5. For Judge Robinson, this conclusion is wholly con-
sistent with the object and purpose of the Treaty to maximize 
trade, investment and economic relations between the peoples 
of the two countries. The immunity of State-owned compa-
nies engaged in sovereign, governmental acts is as important 
to and necessary for the achievement of this object and pur-
pose as is the denial of immunity for State companies engaged 
in commercial activities. A State entity such as the central 
bank of one Party will have to carry out in the territory of the 
other Party several sovereign, governmental activities in the 
lawful discharge of its functions. These activities are as vital to 
the achievement of the above-mentioned object and purpose 
of the Treaty as are the activities of a private company.

6. He concludes that the third preliminary objection 
must be rejected because the question of sovereign immunities 
and their alleged breach can, on a fair reading of the Treaty, be 
said to be covered by it, and those immunities can, on a fair 
reading of the Treaty, be said to be part of the Treaty’s object and 
purpose. In his view, there is a reasonable relationship between 
the question of sovereign immunities for State entities and the 
Treaty; the two are sufficiently connected through the Treaty’s 
object and purpose to give the Court jurisdiction. An allegation 
of failure to accord Bank Markazi sovereign immunity from ju-
risdiction or enforcement falls within the scope of Article XI, 
paragraph 4. Consequently, in his view, the Court should have 
found that there is a dispute between the Parties as to the inter-
pretation or application of the Treaty, thereby conferring on the 
Court jurisdiction under Article XXI, paragraph 2.

Separate opinion of Judge Gevorgian
In his separate opinion, Judge Gevorgian explains the 

reasons for his disagreement with the Court’s findings on its 
lack of jurisdiction over Iran’s claims concerning the immuni-
ties of Bank Markazi, based on the assumption that the Iran-
US 1955 Treaty of Amity, Economic Relations, and Consular 
Rights does not cover the norm of customary international 
law on the immunities of the assets of a country’s central 
bank. In his opinion, the legislative and executive measures 
adopted by the United States against Iran that resulted in the 
seizure of assets of Bank Markazi (Iran’s Central Bank) fall 
within the scope of at least two provisions of the 1955 Treaty.

First, the United States restrictions of Bank Markazi’s im-
munities may have violated this entity’s right of access to courts as 
protected by Article III, paragraph 2, of the 1955 Treaty. Second, 
given the essential role of Iran’s Central Bank in the realization of 
commercial activities by Iranian companies in the United States, 
the attachment of Bank Markazi’s assets may have rendered illu-
sory Iran’s freedom of commerce with the United States, as pro-
tected by Article X, paragraph 1, of the 1955 Treaty.

Separate opinion of Judge ad hoc Brower
Judge ad hoc Brower believes that the arguments of the 

Respondent in respect of the “clean hands” doctrine made in-
complete references to the writings of the former President of the 
Court, Judge Schwebel, and of Professor John Dugard. A thor-
ough reading of those writings shows that their authors were not 
convinced that the “clean hands” doctrine applies to inter-State 
dispute settlement. Moreover, the Respondent referred to the in-
dividual opinion of Judge Hudson in Diversion of Waters from 
the Meuse, which discussed principles of equity under interna-
tional law. However, by the Respondent’s own admission, one of 
the requirements for the application of such principles, said to be 
akin to the “clean hands” doctrine, was not fulfilled.

According to Judge ad hoc Brower, an additional reason 
for deciding that Article XX of the Treaty of Amity is not 
a jurisdictional limitation is that it is not self-judging. Self-
judging clauses have been inserted into a number of commer-
cial treaties, and if the Parties had wished for Article XX to 
be self-judging, they would have made it explicit in its text.

Judge ad hoc Brower is of the view that, since the Treaty 
of Amity makes express grants of immunity in relation to 
consular and diplomatic intercourse, it could not be pur-
ported implicitly to provide for the immunity of States and 
State entities. This conclusion emerges from the application 
of the canon of interpretation expressio unius est exclusio al-
terius. Moreover, Judge ad hoc Brower considers that read-
ing State immunity into the Treaty of Amity by reference to 
Article 31, paragraph 3 (c), of the Vienna Convention on the 
Law of Treaties would amount to rewriting the Treaty itself. 
Additionally, Judge ad hoc Brower notes that the words re-
peatedly used in the Treaty of Amity confirm the Treaty’s 
purely commercial character. Judge ad hoc Brower is also of 
the view that the authorities on which the Applicant relied 
to support its a contrario reading of Article XI, paragraph 4, 
of the Treaty of Amity are of no avail, as they show, to the 
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contrary, that an a contrario reading of a provision cannot 
supersede its plain meaning.

Judge ad hoc Brower disagrees with the Court with respect 
to the third objection to jurisdiction. He is of the view that the 
objection is of an exclusively preliminary character and there-
fore should have been decided. According to him, Iran adduced 
no proof that Bank Markazi actually has engaged in commer-
cial activities, which is necessary for it to be a “company” with-
in the meaning of the Treaty of Amity. Iran’s Monetary and 
Banking Act 1972, as amended, confirms that Bank Markazi is 
not entitled to engage in anything other than sovereign activi-
ty. Moreover, Iran consistently has argued before United States 
courts that Bank Markazi carried out sovereign activities at the 
relevant time. Judge ad hoc Brower believes that the Applicant 
cannot “blow hot and cold at the same time”. He concludes that 
the Court had all of the relevant facts before it and, based on the 
material made available to the Court by the Parties at this stage 
of the proceedings, he cannot see how the Court could have 
found otherwise than that Bank Markazi is not a “company” 
within the meaning of the Treaty of Amity.

Separate opinion of Judge ad hoc Momtaz
Introduction

The Parties disagreed as to the meaning and scope of 
Article XI, paragraph 4, of the Treaty of Amity in both their 
written pleadings and their oral arguments. There is no question 
that this dispute, which could not be satisfactorily adjusted by 
diplomacy, falls within the jurisdiction of the Court pursuant 
to the compromissory clause in Article XXI, paragraph 2, of 
that Treaty. The Court should therefore have rejected the second 
preliminary objection to jurisdiction raised by the United States 
and settled the said dispute at the merits stage, by interpreting 
Article XI, paragraph 4, in light of the rules of international law.

I. Interpretation in light of the object and purpose 
of the Treaty

According to the Treaty’s preamble, the Parties wished to 
“encourag[e] mutually beneficial trade and investments and 
closer economic intercourse generally between their peoples”. 
The Court concluded from this that the object and purpose of 
the Treaty of Amity was not to regulate peaceful and friendly 
relations between the two States. Thus, Article I of the Treaty, 
which states that there will be firm and enduring peace and 
sincere friendship between the Parties, and which the Court 
considers gives meaning to the entire Treaty, must, in case of 
doubt, “incline the Court to the construction which seems 
more in consonance with its overall objective of achieving 
friendly relations over the entire range of activities covered 
by the Treaty” (Oil Platforms (Islamic Republic of Iran  v. 
United States of America), Preliminary Objection, Judgment, 
I.C.J. Reports 1996 (II), p. 820, para. 52). Since the violation of 
the sovereign immunity of Iran’s Central Bank in relation to 
its activities in a sovereign capacity (jure imperii) is capable of 
impeding freedom of commerce between the Parties, it is my 

view that Article XI, paragraph 4, should be interpreted in 
light of the Treaty’s general objective.

II. The interpretation of Article XI, paragraph 4, 
in light of Article 31, paragraph 3, subparagraph (c), of 

the Vienna Convention on the Law of Treaties

According to Article 31, paragraph 3, subparagraph (c), of 
the Vienna Convention on the Law of Treaties, interpretation 
should also take account of “[a]ny relevant rules of interna-
tional law applicable in the relations between the parties”. In 
the Oil Platforms case, the Court did not hesitate to rely on the 
rules on the use of force to interpret Article XX, paragraph 1, 
subparagraph (d), of the Treaty and consider the lawfulness of 
the measures applied by the United States to protect its essen-
tial security interests (Oil Platforms (Islamic Republic of Iran v. 
United States of America), Judgment, I.C.J. Reports 2003, p. 182, 
para. 41). There is no reason, in the dispute between the Parties 
to the present case, for the Court not to rely on the rules on 
immunity to interpret Article XI, paragraph 4, of the Treaty.

III. The a contrario interpretation of Article XI, 
paragraph 4

In the Court’s view, such an interpretation is only war-
ranted “when it is appropriate in light of the text of all the pro-
visions concerned, their context and the object and purpose 
of the treaty” (Question of the Delimitation of the Continental 
Shelf between Nicaragua and Colombia beyond 200 Nautical 
Miles from the Nicaraguan Coast (Nicaragua  v. Colombia), 
Preliminary Objections, Judgment, I.C.J.  Reports  2016  (I), 
p. 116, para. 35). In this case, an a contrario interpretation of 
Article XI, paragraph 4, might lead the Court to conclude that 
the Treaty’s scope of application, and in particular the scope 
of the term “company”, does not exclude entities carrying out 
activities jure imperii. This interpretation would, moreover, be 
consistent with Article III, paragraph 1, of the Treaty, which 
gives a broad and fluid definition of that term. In the recent 
past, the Court has noted that generic terms in treaties may 
have “a meaning or content capable of evolving, not one fixed 
once and for all, so as to make allowance for, among other 
things, developments in international law” (Dispute regard-
ing Navigational and Related Rights (Costa Rica v. Nicaragua), 
Judgment, I.C.J. Reports 2009, p. 242, para. 64).

Conclusion

It should be noted that the basis for the enforcement meas-
ures taken against the Central Bank, namely the 1996 amend-
ment to the Foreign Sovereign Immunities Act (FSIA) depriv-
ing a State of its immunity by reason of the gravity of the act 
perpetrated, is contrary to international law. According to 
the Court, “under customary international law as it presently 
stands, a State is not deprived of immunity by reason of the 
fact that it is accused of serious violations of international 
human rights law or the international law of armed conflict” 
(Jurisdictional Immunities of the State (Germany v. Italy: Greece 
intervening), Judgment, I.C.J. Reports 2012 (I), p. 139, para. 91).
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On 25 February 2019, the International Court of Justice 
gave its Advisory Opinion on the Legal Consequences of the 
Separation of the Chagos Archipelago from Mauritius in 1965.

The Court was composed as follows: President Yusuf; 
Vice President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Gevorgian, Salam, Iwasawa; Registrar Couvreur.

*
*  *

I. History of the proceedings (paras. 1–24)
The Court first recalls that the questions on which the 

advisory opinion of the Court has been requested are set forth 
in resolution 71/292 adopted by the General Assembly of the 
United Nations on 22 June 2017. It further recalls that these 
questions read as follows:

(a) “Was the process of decolonization of Mauritius law-
fully completed when Mauritius was granted independence 
in 1968, following the separation of the Chagos Archipelago 
from Mauritius and having regard to international law, 
including obligations reflected in General Assembly res-
olutions  1514  (XV) of 14  December 1960, 2066  (XX) of 
16 December 1965, 2232 (XXI) of 20 December 1966 and 
2357 (XXII) of 19 December 1967?”;
(b) “What are the consequences under international law, 
including obligations reflected in the above-mentioned 
resolutions, arising from the continued administration by 
the United Kingdom of Great Britain and Northern Ireland 
of the Chagos Archipelago, including with respect to the 
inability of Mauritius to implement a programme for the 
resettlement on the Chagos Archipelago of its nationals, in 
particular those of Chagossian origin?”.

II. Events leading to the adoption of the request for the advi-
sory opinion (paras. 25–53)

The Court begins by recalling that the Chagos 
Archipelago consists of a number of islands and atolls. The 
largest island is Diego Garcia, located in the south-east of the 
archipelago. Between 1814 and 1965, the Chagos Archipelago 
was administered by the United Kingdom as a dependency of 
the colony of Mauritius.

On 14 December 1960, the General Assembly adopted 
resolution 1514 (XV) entitled “Declaration on the Granting 
of Independence to Colonial Countries and Peoples”. 
On 27  November 1961, the General  Assembly, by resolu-
tion 1654 (XVI), established the Committee of Twenty-Four, 
a special committee on decolonization, to monitor the imple-
mentation of resolution 1514 (XV).

In February 1964, discussions commenced between the 
United States of America and the United Kingdom regarding 
the use by the United States of certain British-owned islands 
in the Indian Ocean. The United States expressed an interest 
in establishing military facilities on the island of Diego Garcia. 

On 29 June 1964, the United Kingdom also commenced talks 
with the Premier of the colony of Mauritius regarding the 
detachment of the Chagos Archipelago from Mauritius. At 
Lancaster House, talks between representatives of the colony 
of Mauritius and the United Kingdom Government led to the 
conclusion on 23 September 1965 of an agreement in which 
the Premier and other representatives of Mauritius agreed to 
the principle of detachment of the Chagos Archipelago from 
the territory of Mauritius for the purpose of establishing a 
military facility on the island of Diego Garcia, it being un-
derstood, however, that the archipelago could be returned to 
Mauritius at a later date.

On 8  November 1965, by the British Indian Ocean 
Territory Order 1965, the United Kingdom established a new 
colony known as the British Indian Ocean Territory (the 
“BIOT”) consisting of the Chagos Archipelago, detached from 
Mauritius, and the Aldabra, Farquhar and Desroches islands, 
detached from Seychelles. On 16 December of the same year, 
the General Assembly adopted resolution 2066 (XX) on the 
“Question of Mauritius”, in which it expressed deep concern 
about the detachment of certain islands from the territory 
of Mauritius for the purpose of establishing a military base 
and invited the “administering Power to take no action which 
would dismember the Territory of Mauritius and violate its 
territorial integrity”.

On 20 December 1966, the General Assembly adopted 
resolution  2232  (XXI) on a number of territories including 
Mauritius. The resolution reiterated that “any attempt aimed at 
the partial or total disruption of the national unity and the ter-
ritorial integrity of colonial Territories and the establishment 
of military bases and installations in these Territories is incom-
patible with the purposes and principles of the Charter of the 
United Nations and of General Assembly resolution 1514 (XV)”. 
The talks between the United Kingdom and the United 
States resulted in the conclusion on 30 December 1966 of the 
“Agreement concerning the Availability for Defence Purposes 
of the British Indian Ocean Territory” and the conclusion of 
an Agreed Minute of the same date. Based on the Agreement, 
both States agreed that the Government of the United Kingdom 
would take any “administrative measures” necessary to ensure 
that their defence needs were met. The Agreed Minute provided 
that, among the administrative measures to be taken, was “re-
settling any inhabitants” of the islands.

On 15, 17 and 19 June 1967, the Committee of Twenty-
Four adopted a resolution on Mauritius. In this resolution, the 
Committee “[d]eplores the dismemberment of Mauritius and 
Seychelles by the administering Power which violates their 
territorial integrity, in contravention of General  Assembly 
resolutions 2066 (XX) and 2232 (XXI) and calls upon the ad-
ministering Power to return to these Territories the islands 
detached therefrom”. Between 1967 and 1973, the entire pop-
ulation of the Chagos Archipelago was either prevented from 
returning or forcibly removed and prevented from returning 
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by the United Kingdom. The main forcible removal of Diego 
Garcia’s population took place in July and September 1971.

On 12 March 1968, Mauritius became an independent 
State and on 26 April 1968 was admitted to membership in 
the United Nations. Sir Seewoosagur Ramgoolam became the 
first Prime Minister of the Republic of Mauritius. Section 111, 
paragraph 1, of the 1968 Constitution of Mauritius, promul-
gated by the United Kingdom Government before independ-
ence on 4 March 1968, defined Mauritius as “the territories 
which immediately before 12th March 1968 constituted the 
colony of Mauritius”. This definition did not include the 
Chagos Archipelago in the territory of Mauritius.

In July 1980, the Organisation of African Unity (“OAU”) 
adopted resolution 99 (XVII) (1980) in which it “demands” 
that Diego Garcia be “unconditionally returned to Mauritius”. 
On 9  October 1980, the Mauritian Prime Minister, at the 
thirty-fifth session of the United Nations General Assembly, 
stated that the BIOT should be disbanded and the territo-
ry restored to Mauritius as part of its natural heritage. In 
July 2000, the OAU adopted a decision expressing its con-
cern that the Chagos Archipelago was excised by the colonial 
Power from Mauritius prior to its independence in violation 
of United Nations resolution 1514.

On 30 December 2016, the 50-year period covered by the 
1966 Agreement came to an end; however, it was extended for 
a further period of twenty years, in accordance with its terms. 
On 30  January 2017, the Assembly of the African  Union 
adopted resolution  AU/Res.1  (XXVIII) on the Chagos 
Archipelago which resolved, among other things, to support 
Mauritius with a view to ensuring “the completion of the de-
colonization of the Republic of Mauritius”. On 23 June 2017, 
the General Assembly adopted resolution 71/292 requesting 
an advisory opinion from the Court.

III. Jurisdiction and discretion (paras. 54–91)
When the Court is seised of a request for an advisory 

opinion, it must first consider whether it has jurisdiction to 
give the opinion requested and, if so, whether there is any 
reason why the Court should, in the exercise of its discretion, 
decline to answer the request.

The Court’s jurisdiction to give an advisory opinion is 
based on Article 65, paragraph 1, of its Statute which provides 
that “[t]he Court may give an advisory opinion on any legal 
question at the request of whatever body may be authorized by 
or in accordance with the Charter of the United Nations to make 
such a request”. The Court notes that the General Assembly 
is competent to request an advisory opinion by virtue of 
Article 96, paragraph 1, of the Charter, which provides that “[t]
he General Assembly …  may request the International Court 
of Justice to give an advisory opinion on any legal question”.

The Court then turns to the requirement in Article 96 of 
the Charter and Article 65 of its Statute that the advisory opin-
ion must be on a “legal question”. In the present proceedings, 
the first question put to the Court is whether the process of 
decolonization of Mauritius was lawfully completed having 
regard to international law when it was granted independ-
ence following the separation of the Chagos Archipelago. The 
second question relates to the consequences arising under 

international law from the continued administration by the 
United Kingdom of the Chagos Archipelago. The Court con-
siders that a request from the General Assembly for an advisory 
opinion to examine a situation by reference to international law 
concerns a legal question. The Court therefore concludes that 
the request has been made in accordance with the Charter and 
that the two questions submitted to it are legal in character. The 
Court accordingly has jurisdiction to give the advisory opinion 
requested by resolution 71/292 of the General Assembly.

The fact that the Court has jurisdiction does not mean, 
however, that it is obliged to exercise it. The Court has re-
called many times in the past that Article 65, paragraph 1, of 
its Statute should be interpreted to mean that the Court has 
a discretionary power to decline to give an advisory opinion 
even if the conditions of jurisdiction are met. The discretion 
whether or not to respond to a request for an advisory opinion 
exists so as to protect the integrity of the Court’s judicial func-
tion as the principal judicial organ of the United Nations. The 
Court is, nevertheless, mindful of the fact that its answer to a 
request for an advisory opinion “represents its participation in 
the activities of the Organization, and, in principle, should not 
be refused”. Thus, the consistent jurisprudence of the Court is 
that only “compelling reasons” may lead the Court to refuse its 
opinion in response to a request falling within its jurisdiction.

Some participants in the present proceedings have ar-
gued that there are “compelling reasons” for the Court to ex-
ercise its discretion to decline to give the advisory opinion 
requested. Among the reasons raised by these participants 
are that, first, advisory proceedings are not suitable for de-
termination of complex and disputed factual issues; secondly, 
the Court’s response would not assist the General Assembly 
in the performance of its functions; thirdly, it would be in-
appropriate for the Court to re-examine a question already 
settled by the Arbitral Tribunal constituted under Annex VII 
of UNCLOS in the Arbitration regarding the Chagos Marine 
Protected Area; and fourthly, the questions asked in the pres-
ent proceedings relate to a pending bilateral dispute between 
two States which have not consented to the settlement of that 
dispute by the Court. The Court will thus examine whether 
such reasons exist in these proceedings.

1. Whether advisory proceedings are suitable for deter-
mination of complex and disputed factual issues
The Court observes that an abundance of material has 

been presented before it, including a voluminous dossier from 
the United Nations. Moreover, many participants have submit-
ted written statements and written comments, and made oral 
statements which contain information relevant to answering 
the questions. Thirty-one States and the African Union filed 
written statements, ten of those States and the African Union 
submitted written comments thereon, and twenty-two States 
and the African Union made oral statements. The Court notes 
that information provided by participants includes the var-
ious official records from the 1960s, such as those from the 
United Kingdom concerning the detachment of the Chagos 
Archipelago and the accession of Mauritius to independence. 
The Court is therefore satisfied that there is in the present pro-
ceedings sufficient information on the facts before it for the 
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Court to give the requested opinion. Accordingly, the Court 
cannot decline to answer the questions put to it.

2. Whether the Court’s response would assist the 
General Assembly in the performance of its functions
The Court considers that it is not for the Court itself to 

determine the usefulness of its response to the requesting 
organ. Rather, it should be left to the requesting organ, the 
General Assembly, to determine whether it needs the opinion 
for the proper performance of its functions. It follows that in 
the present proceedings the Court cannot decline to answer 
the questions posed to it by the General Assembly in resolu-
tion 71/292 on the ground that its opinion would not assist the 
General Assembly in the performance of its functions.

3. Whether it would be appropriate for the Court to 
re-examine a question allegedly settled by the Arbitral 
Tribunal constituted under UNCLOS Annex VII in the 
Arbitration regarding the Chagos Marine Protected Area
The Court recalls that its opinion is given not to States, 

but to the organ which is entitled to request it. The Court also 
observes that the principle of res judicata does not preclude it 
from rendering an advisory opinion. In any event, the Court 
further notes that the issues that were determined by the 
Arbitral Tribunal in the Arbitration regarding the Chagos Marine 
Protected Area are not the same as those that are before the Court 
in these proceedings. It follows from the foregoing that the Court 
cannot decline to answer the questions on this ground.

4. Whether the questions asked relate to a pending dis-
pute between two States, which have not consented to its 
settlement by the Court
The Court notes that the questions put to it by the 

General Assembly relate to the decolonization of Mauritius. 
The General Assembly has not sought the Court’s opinion to 
resolve a territorial dispute between two States. Rather, the 
purpose of the request is for the General Assembly to receive 
the Court’s assistance so that it may be guided in the discharge 
of its functions relating to the decolonization of Mauritius.

Moreover, the Court observes that there may be differences 
of views on legal questions in advisory proceedings. However, 
the fact that the Court may have to pronounce on legal issues on 
which divergent views have been expressed by Mauritius and the 
United Kingdom does not mean that, by replying to the request, 
the Court is dealing with a bilateral dispute. In these circum-
stances, the Court does not consider that to give the opinion 
requested would have the effect of circumventing the principle 
of consent by a State to the judicial settlement of its dispute with 
another State. The Court therefore cannot, in the exercise of its 
discretion, decline to give the opinion on that ground.

In light of the foregoing, the Court concludes that there 
are no compelling reasons for it to decline to give the opinion 
requested by the General Assembly.

IV. The factual context of the separation of the Chagos 
Archipelago from Mauritius (paras. 92–131)

Before addressing the questions submitted to it by the 
General Assembly relating to the separation of the Chagos 

Archipelago from Mauritius and the legal consequences aris-
ing from the continued administration by the United Kingdom 
of the Chagos Archipelago, the Court deems it important to 
examine the factual circumstances surrounding the separa-
tion of the archipelago from Mauritius, as well as those relat-
ing to the removal of the Chagossians from this territory. In 
this regard, the Court notes that, prior to the separation of the 
Chagos Archipelago from Mauritius, there were formal dis-
cussions between the United Kingdom and the United States 
and between the Government of the United Kingdom and the 
representatives of the colony of Mauritius.

In February 1964, the United Kingdom and the United 
States thus commenced formal discussions during which 
the latter expressed an interest in establishing a military 
communication facility on Diego Garcia. It was agreed that 
the United  Kingdom delegation would recommend to its 
Government that it should be responsible for acquiring land, 
resettling the population and providing compensation at the 
United Kingdom Government’s expense; that the Government 
of the United States would be responsible for construction and 
maintenance costs and that the United Kingdom Government 
would assess quickly the feasibility of the transfer of the admin-
istration of Diego Garcia and the other islands of the Chagos 
Archipelago from Mauritius. These formal discussions led to 
the conclusion of the 1966 Agreement for the establishment of 
a military base by the United States on the Chagos Archipelago.

Discussions were also held between the Government of 
the United Kingdom and the representatives of the colony of 
Mauritius with respect to the Chagos Archipelago. During 
the Fourth Constitutional Conference, which commenced in 
London on 7 September 1965 and ended on 24 September 1965, 
there were several private meetings on defence matters. At the 
first such meeting, held on 13 September 1965, the Premier of 
Mauritius stated that Mauritius preferred a lease rather than 
a detachment of the Chagos Archipelago. Following the meet-
ing, the United Kingdom Foreign Secretary and the Defence 
Secretary concluded that if Mauritius would not agree to the 
detachment, they would have to adopt their Government’s 
recommendation of forcible detachment and compensation. 
On 20 September 1965, during a meeting on defence matters 
chaired by the United Kingdom Secretary of State, the Premier 
of Mauritius reiterated his position. As an alternative, the 
Premier of Mauritius proposed that the United Kingdom first 
concede independence to Mauritius and thereafter allow the 
Mauritian Government to negotiate with the Governments 
of the United Kingdom and the United States on the ques-
tion of Diego Garcia. During those discussions, the Secretary 
of State indicated that a lease would not be acceptable to the 
United States and that the Chagos Archipelago would have to 
be made available on the basis of its detachment.

On 23 September 1965, a meeting on defence matters 
was held at Lancaster House between Premier Ramgoolam, 
three other Mauritian Ministers and the United  Kingdom 
Secretary of State. At the end of that meeting, the United 
Kingdom Secretary of State enquired whether the Mauritian 
Ministers could agree to the detachment of the Chagos 
Archipelago on the basis of undertakings that he would 
recommend to the Cabinet, which included the payment of 
compensation totalling up to £3 million to Mauritius over 
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and above direct compensation to landowners and the cost 
of resettling others affected in the Chagos Archipelago, and 
the return of the latter to Mauritius when the need for the fa-
cilities there disappeared. The Premier of Mauritius informed 
the Secretary of State for the Colonies that the proposals put 
forward by the United Kingdom were acceptable in principle, 
but that he would discuss the matter with his other ministeri-
al colleagues. On 24 September 1965, the Government of the 
United Kingdom announced that it was in favour of granting 
independence to Mauritius. On 6 October 1965, the Secretary 
of State for the Colonies communicated to the Governor of 
Mauritius the United Kingdom’s acceptance of the addition-
al understanding that had been sought by the Premier of 
Mauritius, including that the benefit of any minerals or oil 
discovered in or near the Chagos Archipelago should revert 
to Mauritius. This additional understanding was eventually 
incorporated into the final record of the meeting at Lancaster 
House and formed part of the Lancaster House agreement. 
On 5 November 1965, the Governor of Mauritius informed 
the United Kingdom Secretary of State that the Mauritius 
Council of Ministers confirmed agreement to the detachment 
of the Chagos Archipelago.

Between 1967 and 1973, the inhabitants of the Chagos 
Archipelago who had left the islands were prevented from 
returning. The other inhabitants were forcibly removed 
and prevented from returning to the islands. On 16  April 
1971, the BIOT Commissioner enacted an ordinance which 
made it unlawful for any person to enter or remain in the 
Chagos Archipelago without a permit (the “Immigration 
Ordinance 1971”). By virtue of an agreement concluded be-
tween Mauritius and the United Kingdom on 4 September 
1972, Mauritius accepted payment of the sum of £650,000 in 
full and final discharge of the United Kingdom’s undertaking 
given in 1965 to meet the cost of resettlement of persons dis-
placed from the Chagos Archipelago.

On 7 July 1982, an agreement was concluded between the 
Governments of Mauritius and the United Kingdom, for the 
payment by the United Kingdom of the sum of £4 million on 
an ex gratia basis, with no admission of liability on the part of 
the United Kingdom, in full and final settlement of all claims 
whatsoever of the kind referred to in the Agreement against the 
United Kingdom by or on behalf of the Ilois. This Agreement 
also required Mauritius to procure from each member of the Ilois 
community in Mauritius a signed renunciation of the claims.

In 1998, Mr. Louis Olivier Bancoult, a Chagossian, institut-
ed proceedings in the United Kingdom courts challenging the va-
lidity of legislation denying him the right to reside in the Chagos 
Archipelago. On 3 November 2000, judgment was given in his 
favour by the Divisional Court which ruled that the relevant pro-
visions of the 1971 Ordinance be quashed. The United Kingdom 
Government did not appeal the ruling and it repealed the 
1971 Ordinance that had prohibited Chagossians from return-
ing to the Chagos Archipelago. The United Kingdom’s Foreign 
Secretary announced that the United Kingdom Government 
was examining the feasibility of resettling the Ilois. On the 
same day that the Divisional Court rendered the judgment in 
Mr. Bancoult’s favour, the United Kingdom made another im-
migration ordinance applicable to the Chagos  Archipelago, 
with the exception of Diego Garcia. The ordinance provided 

that restrictions on entry into and residence in the archipelago 
would not apply to the Chagossians, given their connection to 
the Chagos Islands. Chagossians were however not permitted to 
enter or reside in Diego Garcia.

On 6  December 2001, the Human Rights Committee, 
in considering the periodic reports submitted by the United 
Kingdom under Article 40 of the International Covenant on 
Civil and Political Rights, noted “the State party’s acceptance 
that its prohibition of the return of Ilois who had left or been 
removed from the territory was unlawful”. It recommended that 
“the State party should, to the extent still possible, seek to make 
exercise of the Ilois’ right to return to their territory practicable”.

In June 2002, a feasibility study commissioned by the 
BIOT Administration concerning the Chagos Archipelago 
was completed. The study indicated that, while it may be fea-
sible to resettle the islanders in the short term, the costs of 
maintaining a long-term inhabitation were likely to be pro-
hibitive. Even in the short term, natural events such as pe-
riodic flooding from storms and seismic activity were likely 
to make life difficult for a resettled population. In 2004, the 
United Kingdom issued two orders in Council: the British 
Indian Ocean Territory (Constitution) Order 2004 and the 
British Indian Ocean Territory (Immigration) Order 2004. 
These orders declared that no person had the right of abode 
in the BIOT nor the right without authorization to enter and 
remain there. That same year, Mr. Bancoult challenged the 
validity of these orders in the courts of the United Kingdom. 
He succeeded in the High Court. An appeal was brought by 
the Secretary of State for Foreign and Commonwealth Affairs 
against the decision of the High Court. The Court of Appeal 
upheld the High Court’s decision.

On 30 July 2008, the Human Rights Committee, in con-
sidering another periodic report submitted by the United 
Kingdom, took note of the aforementioned decision of the 
Court of Appeal. On the basis of Article 12 of the International 
Covenant on Civil and Political Rights, the Committee rec-
ommended that: “The State party should ensure that the 
Chagos islanders can exercise their right to return to their 
territory and should indicate what measures have been taken 
in this regard. It should consider compensation for the denial 
of this right over an extended period.”

The Secretary of State for Foreign and Commonwealth 
Affairs appealed the decision of the Court of Appeal uphold-
ing Mr.  Bancoult’s challenge of the validity of the British 
Indian Ocean Territory (Constitution) Order  2004. On 
22 October 2008, the House of Lords upheld the appeal by 
the Secretary of State for Foreign and Commonwealth Affairs.

On 20 December 2012, the United Kingdom announced 
a review of its policy on resettlement of the Chagossians who 
were forcibly removed from, or prevented from returning to, 
the Chagos Archipelago. A second feasibility study, carried 
out between 2014 and 2015, was commissioned by the BIOT 
Administration to analyse the different options for resettle-
ment in the Chagos Archipelago. The feasibility study con-
cluded that resettlement was possible although there would 
be significant challenges including high and very uncertain 
costs, and long-term liabilities for the United Kingdom tax-
payer. Thereafter, on 16 November 2016, the United Kingdom 
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decided against resettlement on the “grounds of feasibility, de-
fence and security interests and cost to the British taxpayer”.

To date, the Chagossians remain dispersed in several coun-
tries, including the United Kingdom, Mauritius and Seychelles. 
By virtue of United Kingdom law and judicial decisions of that 
country, they are not allowed to return to the Chagos Archipelago.

V. The questions put to the Court by the General Assembly 
(paras. 132–182)

The Court considers that there is no need for it to refor-
mulate the questions submitted to it for an advisory opinion 
in these proceedings. Indeed, the first question is whether 
the process of decolonization of Mauritius was lawfully com-
pleted in 1968, having regard to international law, following 
the separation of the Chagos Archipelago from its territory 
in 1965. The General Assembly’s reference to certain reso-
lutions which it adopted during this period does not, in the 
Court’s view, prejudge either their legal content or scope. In 
Question (a), the General Assembly asks the Court to examine 
certain events which occurred between 1965 and 1968, and 
which fall within the framework of the process of decoloniza-
tion of Mauritius as a non-self-governing territory. It did not 
submit to the Court a bilateral dispute over sovereignty which 
might exist between the United Kingdom and Mauritius. 
In Question (b), which is clearly linked to Question (a), the 
Court is asked to state the consequences, under international 
law, of the continued administration by the United Kingdom 
of the Chagos Archipelago. By referring in this way to inter-
national law, the General Assembly necessarily had in mind 
the consequences for the subjects of that law, including States.

It is for the Court to state the law applicable to the factual 
situation referred to it by the General Assembly in its request 
for an advisory opinion. There is thus no need for it to interpret 
restrictively the questions put to it by the General Assembly. 
When the Court states the law in the exercise of its advisory 
function, it lends its assistance to the General Assembly in 
the solution of a problem confronting it. In giving its advisory 
opinion, the Court is not interfering with the exercise of the 
General Assembly’s own functions.

1. Whether the process of decolonization of Mauritius 
was lawfully completed having regard to international law 
(Question (a))
The Court explained that, in order to pronounce on 

whether the process of decolonization of Mauritius was lawful-
ly completed having regard to international law, it must deter-
mine, first, the relevant period of time for the purpose of iden-
tifying the applicable rules of international law and, secondly, 
the content of that law. In addition, since the General Assembly 
has referred to some of the resolutions it adopted, the Court, 
in determining the obligations reflected in these resolutions, 
must examine the functions of the General Assembly in con-
ducting the process of decolonization.

(a) The relevant period of time for the purpose of 
identifying the applicable rules of international law

In Question (a), the General Assembly situates the pro-
cess of decolonization of Mauritius in the period between 

the separation of the Chagos Archipelago from its territory 
in 1965 and its independence in 1968. It is therefore by refer-
ence to this period that the Court is required to identify the 
rules of international law that are applicable to that process. 
The Court is of the view that, while its determination of the 
applicable law must focus on the period from 1965 to 1968, 
this will not prevent it, particularly when customary rules 
are at issue, from considering the evolution of the law on 
self-determination since the adoption of the Charter of the 
United Nations and of resolution 1514 (XV) of 14 December 
1960. Indeed, State practice and opinio juris, i.e. the accept-
ance of that practice as law (Article 38 of the Statute of the 
Court), are consolidated and confirmed gradually over time. 
The Court may also rely on legal instruments which postdate 
the period in question, when those instruments confirm or 
interpret pre-existing rules or principles.

(b) Applicable international law
The Court notes that it must determine the nature, con-

tent and scope of the right to self-determination applicable to 
the process of decolonization of Mauritius, a non-self-govern-
ing territory recognized as such, from 1946 onwards, both in 
United Nations practice and by the administering Power itself.

It begins by recalling that “respect for the principle of 
equal rights and self-determination of peoples” is one of 
the purposes of the United Nations (Article 1, paragraph 2, 
of the Charter). Such a purpose concerns, in particular, 
the “Declaration regarding non-self-governing territories” 
(Chapter  XI of the Charter), since the “Members of the 
United Nations which have or assume responsibilities for the 
administration of territories whose peoples have not yet at-
tained a full measure of self-government” are obliged to “de-
velop [the] self-government” of those peoples (Article 73 of the 
Charter). In the Court’s view, it follows that the legal régime of 
non-self-governing territories, as set out in Chapter XI of the 
Charter, was based on the progressive development of their 
institutions so as to lead the populations concerned to exer-
cise their right to self-determination.

Having made respect for the principle of equal rights 
and self-determination of peoples one of the purposes of the 
United Nations, the Charter included provisions that would 
enable non-self-governing territories ultimately to govern 
themselves. It is in this context that the Court must ascertain 
when the right to self-determination crystallized as a custom-
ary rule binding on all States.

The adoption of resolution 1514 (XV) of 14 December 
1960 represents a defining moment in the consolidation of 
State practice on decolonization, in so far as this resolution 
clarifies the content and scope of the right to self-determina-
tion. The Court notes that the decolonization process accel-
erated in the 1960s, as the peoples of numerous non-self-gov-
erning territories exercised their right to self-determination 
and achieved independence. In the Court’s view, there is a 
clear relationship between resolution 1514 (XV) and the pro-
cess of decolonization following its adoption.

The Court considers that resolution  1514  (XV) has a 
declaratory character with regard to the right to self-deter-
mination as a customary norm, in view of its content and the 
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conditions of its adoption. It also has a normative character, in 
so far as it affirms that “[a]ll peoples have the right to self-de-
termination”. Its preamble proclaims “the necessity of bring-
ing to a speedy and unconditional end colonialism in all its 
forms and manifestations” and its first paragraph states that 
“[t]he subjection of peoples to alien subjugation, domination 
and exploitation constitutes a denial of fundamental human 
rights [and] is contrary to the Charter of the United Nations”. 
Resolution 1514 (XV) further provides that “[i]mmediate steps 
shall be taken, in Trust and Non-Self-Governing Territories or 
all other territories which have not yet attained independence, 
to transfer all powers to the peoples of those territories, with-
out any conditions or reservations, in accordance with their 
freely expressed will and desire”. In order to prevent any dis-
memberment of non-self-governing territories, paragraph 6 
of resolution 1514 (XV) provides that: “Any attempt aimed at 
the partial or total disruption of the national unity and the 
territorial integrity of a country is incompatible with the pur-
poses and principles of the Charter of the United Nations.”

The nature and scope of the right to self-determination 
of peoples, including respect for “the national unity and ter-
ritorial integrity of a State or country”, were reiterated in the 
Declaration on Principles of International Law concerning 
Friendly Relations and Co-operation among States in accord-
ance with the Charter of the United Nations. By recognizing 
the right to self-determination as one of the “basic principles 
of international law”, the Declaration confirmed its normative 
character under customary international law.

The means of implementing the right to self-determi-
nation in a non-self-governing territory, described as “geo-
graphically separate and … distinct ethnically and/or cul-
turally from the country administering it”, were set out in 
Principle VI of General Assembly resolution 1541 (XV), adopt-
ed on 15 December 1960: “A Non-Self-Governing Territory 
can be said to have reached a full measure of self-government 
by: (a) Emergence as a sovereign independent State; (b) Free 
association with an independent State; or (c) Integration with 
an independent State”. The Court recalls that, while the ex-
ercise of self-determination may be achieved through one 
of the options laid down by resolution 1541 (XV), it must be 
the expression of the free and genuine will of the people con-
cerned. However, “[t]he right of self-determination leaves the 
General Assembly a measure of discretion with respect to the 
forms and procedures by which that right is to be realized”.

The Court recalls that the right to self-determination of 
the people concerned is defined by reference to the entirety of 
a non-self-governing territory. Both State practice and opinio 
juris at the relevant time confirm the customary law charac-
ter of the right to territorial integrity of a non-self-governing 
territory as a corollary of the right to self-determination. No 
example has been brought to the attention of the Court in 
which, following the adoption of resolution 1514 (XV), the 
General Assembly or any other organ of the United Nations 
has considered as lawful the detachment by the administer-
ing Power of part of a non-self-governing territory, for the 
purpose of maintaining it under its colonial rule. States have 
consistently emphasized that respect for the territorial integ-
rity of a non-self-governing territory is a key element of the 
exercise of the right to self-determination under international 

law. The Court considers that the peoples of non-self-govern-
ing territories are entitled to exercise their right to self-deter-
mination in relation to their territory as a whole, the integrity 
of which must be respected by the administering Power. It fol-
lows that any detachment by the administering Power of part 
of a non-self-governing territory, unless based on the freely 
expressed and genuine will of the people of the territory con-
cerned, is contrary to the right to self-determination.

In the Court’s view, the law on self-determination consti-
tutes the applicable international law during the period under 
consideration, namely between 1965 and 1968. The Court has 
in the past noted the consolidation of that law.

(c) The functions of the General Assembly with re-
gard to decolonization

The General Assembly has played a crucial role in the 
work of the United Nations on decolonization, in particular, 
since the adoption of resolution 1514 (XV). It has overseen 
the implementation of the obligations of Member States in 
this regard, such as they are laid down in Chapter XI of the 
Charter and as they arise from the practice which has devel-
oped within the Organization. It is in this context that the 
Court is asked in Question (a) to consider, in its analysis of the 
international law applicable to the process of decolonization 
of Mauritius, the obligations reflected in General Assembly 
resolutions 2066 (XX) of 16 December 1965, 2232 (XXI) of 
20 December 1966 and 2357 (XXII) of 19 December 1967.

In resolution 2066  (XX) of 16 December 1965, entitled 
“Question of Mauritius”, having noted “with deep concern 
that any step taken by the administering Power to detach cer-
tain islands from the Territory of Mauritius for the purpose of 
establishing a military base would be in contravention of the 
Declaration, and in particular of paragraph  6 thereof”, the 
General Assembly, in the operative part of the text, invites “the 
administering Power to take no action which would dismember 
the Territory of Mauritius and violate its territorial integrity”. In 
resolutions 2232 (XXI) and 2357 (XXII), which are more general 
in nature and relate to the monitoring of the situation in a num-
ber of non-self-governing territories, the General Assembly “[r]
eiterates its declaration that any attempt aimed at the partial or 
total disruption of the national unity and the territorial integri-
ty of colonial Territories and the establishment of military bases 
and installations in these Territories is incompatible with the 
purposes and principles of the Charter of the United Nations 
and of General Assembly resolution 1514 (XV)”.

In the Court’s view, by inviting the United Kingdom to 
comply with its international obligations in conducting the 
process of decolonization of Mauritius, the General Assembly 
acted within the framework of the Charter and within the 
scope of the functions assigned to it to oversee the application 
of the right to self-determination. The General Assembly as-
sumed those functions in order to supervise the implementa-
tion of obligations incumbent upon administering Powers un-
der the Charter. It thus established a special committee tasked 
with examining the factors that would enable it to decide 
“whether any territory is or is not a territory whose people 
have not yet attained a full measure of self government” (reso-
lution 334 (IV) of 2 December 1949). It has been the Assembly’s 
consistent practice to adopt resolutions to pronounce on the 
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specific situation of any non-self-governing territory. Thus, 
immediately after the adoption of resolution  1514  (XV), 
it established the Committee of Twenty-Four tasked with 
monitoring the implementation of that resolution and mak-
ing suggestions and recommendations thereon (resolu-
tion 1654 (XVI) of 27 November 1961). The General Assembly 
also monitors the means by which the free and genuine will 
of the people of a non-self-governing territory is expressed, 
including the formulation of questions submitted for popular 
consultation. Finally, the General Assembly has consistently 
called upon administering Powers to respect the territorial 
integrity of non-self-governing territories, especially after the 
adoption of resolution 1514 (XV) of 14 December 1960.

The Court then examines the circumstances relating to 
the detachment of the Chagos Archipelago from Mauritius 
and determines whether it was carried out in accordance with 
international law.

(d) Application in the present proceedings
The Court begins by recalling that, at the time of its de-

tachment from Mauritius in 1965, the Chagos Archipelago was 
clearly an integral part of that non-self-governing territory. 
In the Lancaster House agreement of 23 September 1965, the 
Premier and other representatives of Mauritius, which was still 
under the authority of the United Kingdom as administering 
Power, agreed in principle to the detachment of the Chagos 
Archipelago from the territory of Mauritius on condition that 
the archipelago could be returned to Mauritius at a later date.

The Court observes that when the Council of Ministers 
agreed in principle to the detachment from Mauritius of the 
Chagos Archipelago, Mauritius was, as a colony, under the 
authority of the United Kingdom. Having reviewed the cir-
cumstances in which the Council of Ministers of the colony of 
Mauritius agreed in principle to the detachment of the Chagos 
Archipelago on the basis of the Lancaster House agreement, 
the Court considers that this detachment was not based on the 
free and genuine expression of the will of the people concerned.

In its resolution 2066 (XX) of 16 December 1965, adopted a 
few weeks after the detachment of the Chagos Archipelago, the 
General Assembly deemed it appropriate to recall the obligation 
of the United Kingdom, as the administering Power, to respect 
the territorial integrity of Mauritius. The Court considers that 
the obligations arising under international law and reflected 
in the resolutions adopted by the General  Assembly during 
the process of decolonization of Mauritius require the United 
Kingdom, as the administering Power, to respect the territorial 
integrity of that country, including the Chagos Archipelago.

The Court concludes that, as a result of the Chagos 
Archipelago’s unlawful detachment and its incorporation into 
a new colony, known as the BIOT, the process of decoloniza-
tion of Mauritius was not lawfully completed when Mauritius 
acceded to independence in 1968.

2. The consequences under international law arising 
from the continued administration by the United Kingdom 
of the Chagos Archipelago (Question (b))
Having established that the process of decolonization of 

Mauritius was not lawfully completed in 1968, the Court must 

now examine the consequences, under international law, aris-
ing from the United Kingdom’s continued administration of 
the Chagos Archipelago (Question (b)).

The Court having found that the decolonization of 
Mauritius was not conducted in a manner consistent with 
the right of peoples to self-determination, it follows that the 
United Kingdom’s continued administration of the Chagos 
Archipelago constitutes a wrongful act entailing the interna-
tional responsibility of that State. It is an unlawful act of a 
continuing character which arose as a result of the separation 
of the Chagos Archipelago from Mauritius.

The modalities necessary for ensuring the completion 
of the decolonization of Mauritius fall within the remit of the 
United Nations General Assembly, in the exercise of its functions 
relating to decolonization. As the Court has stated in the past, it 
is not for it to “determine what steps the General Assembly may 
wish to take after receiving the Court’s opinion or what effect 
that opinion may have in relation to those steps”.

Since respect for the right to self-determination is an 
obligation erga omnes, all States have a legal interest in pro-
tecting that right. The Court considers that, while it is for the 
General Assembly to pronounce on the modalities required 
to ensure the completion of the decolonization of Mauritius, 
all Member States must co-operate with the United Nations to 
put those modalities into effect. As regards the resettlement 
on the Chagos Archipelago of Mauritian nationals, including 
those of Chagossian origin, this is an issue relating to the pro-
tection of the human rights of those concerned, which should 
be addressed by the General Assembly during the completion 
of the decolonization of Mauritius.

In response to Question (b) of the General Assembly, re-
lating to the consequences under international law that arise 
from the continued administration by the United Kingdom 
of the Chagos Archipelago, the Court concludes that the 
United Kingdom has an obligation to bring to an end its ad-
ministration of the Chagos Archipelago as rapidly as pos-
sible, and that all Member States must co-operate with the 
United Nations to complete the decolonization of Mauritius.

VI. Operative paragraph (para. 183)
The Court,
(1) Unanimously,
Finds that it has jurisdiction to give the advisory opinion 

requested;
(2) By twelve votes to two,
Decides to comply with the request for an advisory opinion;
In favour: President Yusuf; Vice-President Xue; Judges Abraham, 
Bennouna, Cançado Trindade, Gaja, Sebutinde, Bhandari, 
Robinson, Gevorgian, Salam, Iwasawa;
Against: Judges Tomka, Donoghue;
(3) By thirteen votes to one,
Is of the opinion that, having regard to international law, 

the process of decolonization of Mauritius was not lawful-
ly completed when that country acceded to independence in 
1968, following the separation of the Chagos Archipelago;
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In favour: President Yusuf; Vice-President Xue; Judges Tomka, 
Abraham, Bennouna, Cançado Trindade, Gaja, Sebutinde, 
Bhandari, Robinson, Gevorgian, Salam, Iwasawa;
Against: Judge Donoghue;
(4) By thirteen votes to one,
Is of the opinion that the United Kingdom is under an 

obligation to bring to an end its administration of the Chagos 
Archipelago as rapidly as possible;

In favour: President Yusuf; Vice-President Xue; Judges Tomka, 
Abraham, Bennouna, Cançado Trindade, Gaja, Sebutinde, 
Bhandari, Robinson, Gevorgian, Salam, Iwasawa;
Against: Judge Donoghue;
(5) By thirteen votes to one,
Is of the opinion that all Member States are under an 

obligation to co-operate with the United Nations in order to 
complete the decolonization of Mauritius.

In favour: President Yusuf; Vice-President Xue; Judges Tomka, 
Abraham, Bennouna, Cançado Trindade, Gaja, Sebutinde, 
Bhandari, Robinson, Gevorgian, Salam, Iwasawa;
Against: Judge Donoghue.

*
Vice-President  Xue appends a declaration to the 

Advisory Opinion of the Court; Judges Tomka and Abraham 
append declarations to the Advisory Opinion of the Court; 
Judge Cançado Trindade appends a separate opinion to the 
Advisory Opinion of the Court; Judges Cançado Trindade and 
Robinson append a joint declaration to the Advisory Opinion 
of the Court; Judge Donoghue appends a dissenting opinion 
to the Advisory Opinion of the Court; Judges Gaja, Sebutinde 
and Robinson append separate opinions to the Advisory 
Opinion of the Court; Judges Gevorgian, Salam and Iwasawa 
append declarations to the Advisory Opinion of the Court.

*
*  *

Declaration of Vice-President Xue
While in full agreement with the Advisory Opinion 

of the Court, Vice-President  Xue highlights some aspects 
with regard to the application of the non-circumvention 
principle in this case. She notes that the dispute between 
Mauritius and the United Kingdom concerning the issue of 
the Chagos Archipelago has been going on for decades, but 
the two States hold divergent views on the nature of the sub-
ject-matter of the issue. Whether this bilateral dispute consti-
tutes a compelling reason for the Court to exercise its discre-
tional power to decline to give a reply to the questions put to 
it by the General Assembly is one of the core issues that was 
intensely debated in the proceedings.

Vice-President Xue recalls the Court’s jurisprudence on 
the fundamental importance of the principle of consent, ac-
cording to which there is a compelling reason to decline to 
give an advisory opinion, if “to give a reply would have the 
effect of circumventing the principle that a State is not obligat-
ed to allow its disputes to be submitted to judicial settlement 
without its consent” (Western Sahara, Advisory Opinion, 

I.C.J. Reports 1975, p. 25, para. 33; Applicability of Article VI, 
Section 22, of the Convention on the Privileges and Immunities 
of the United Nations, Advisory Opinion, I.C.J. Reports 1989, 
p. 191, para. 37; Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory, Advisory Opinion, 
I.C.J. Reports 2004 (I), p. 158, para. 47). This non-circumven-
tion principle equally applies to the present case.

Vice-President Xue notes, however, that the fact of a 
pending bilateral dispute, by itself, is not considered a com-
pelling reason for the Court to decline to give an advisory 
opinion. What is decisive is the object and nature of the 
request. In light of its consistent jurisprudence, the Court 
has to examine whether the object of the request is for the 
General Assembly to “obtain enlightenment as to the course 
of action it should take”, or to assist the peaceful settlement 
of the dispute (Interpretation of Peace Treaties with Bulgaria, 
Hungary and Romania, First Phase, Advisory Opinion, I.C.J. 
Reports 1950, p. 71), and whether the legal controversy arose 
during the proceedings of the General Assembly and in re-
lation to matters with which it was dealing, or arose inde-
pendently in bilateral relations (Western Sahara, Advisory 
Opinion, I.C.J. Reports 1975, p. 25, para. 34).

Vice-President Xue concurs with the Court’s conclusion 
that the questions submitted by the General Assembly relate 
to the decolonization of Mauritius; the object of the Request 
is not to resolve a territorial dispute between Mauritius and 
the United Kingdom, but to assist the General Assembly in 
the discharge of its functions relating to the decolonization 
of Mauritius; therefore, to give the requested opinion would 
not have the effect of circumventing the principle of consent.

Vice-President Xue takes this position on the basis of the 
following considerations. First of all, the scope of Question (a) 
put to the Court by the General Assembly is specifically de-
fined. The Court is requested to determine, at the particular 
time when Mauritius was granted independence, whether the 
decolonization process of Mauritius was lawfully completed. 
The issue of the Chagos Archipelago has to be examined on the 
basis of the facts and the law as existed at that time and against 
the historical background of the decolonization of Mauritius.

She notes that the evidence submitted to the Court 
demonstrates that the detachment of the Chagos Archipelago 
by the United Kingdom was not simply the result of a normal 
administrative restructuring of a colony by the administer-
ing Power, but part of a defensive strategy particularly de-
signed in view of the prospective independence of the colonial 
Territories in the western Indian Ocean. In other words, the 
very root cause of the separation of the Chagos Archipelago 
lies in the decolonization of Mauritius. Whether the “con-
sent” of Mauritius’ Council of Ministers, which was still un-
der the authority of the administering Power, can be regard-
ed as representing the free and genuine will of the people of 
Mauritius is a crucial issue that the Court has to determine 
in accordance with the principle of self-determination under 
international law, as it has a direct bearing on Question (a).

She observes that both the United Kingdom itself and 
the United  Nations treated the detachment of the Chagos 
Archipelago as a matter of decolonization rather than a 
territorial issue. The archives of the Foreign Office of the 
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United Kingdom reveal that at the time when the detachment 
plan was being contemplated, the United Kingdom officials 
were aware, and even acknowledged, that by detaching the 
Chagos Archipelago and other islands to set up the British 
Indian Ocean Territory, the United Kingdom was actually 
creating a new colony.

Declaration of Judge Tomka
While Judge  Tomka agrees with the conclusions of 

the Court that the process of decolonization of Mauritius 
was not lawfully completed and that the United  Kingdom 
is under an obligation to bring its administration of the 
Chagos Archipelago to an end, he does not agree with the 
reasoning by which the Court has reached its answer to the 
second question of the General Assembly. He considers that 
the Court’s answer goes further than necessary to assist the 
General  Assembly and intrudes upon the bilateral dispute 
concerning the Chagos Archipelago between Mauritius and 
the United Kingdom.

He is concerned that the advisory proceedings are be-
coming a way of bringing before the Court contentious matters 
upon an initiative taken by one of the Parties to the dispute. In 
the present case, there is a bilateral dispute between Mauritius 
and the United Kingdom concerning the Chagos Archipelago. 
The present advisory proceedings have their origin in that 
dispute. These proceedings are the result of an initiative of 
Mauritius and the questions asked were drafted by Mauritius. 
In these circumstances, Judge Tomka believes that the Court 
must exercise caution not to go further than is strictly nec-
essary and useful for the General Assembly in order to avoid 
circumventing the principle that a State is not bound to submit 
a dispute for judicial settlement without its consent.

In the present advisory proceedings, taking into ac-
count the equally authentic French text of the first question 
of the General Assembly, the Assembly has asked whether 
the conditions necessary for the complete decolonization of 
Mauritius have been met. In Judge Tomka’s view, in answer-
ing the second question, it is thus not necessary for the Court 
to go beyond a conclusion that decolonization remains to be 
completed. In ruling on the conduct of the United Kingdom, 
the Court deals with questions of the law of State responsibili-
ty. He considers that the United Nations Charter is a source of 
obligations for the administering Powers of non-self-govern-
ing territories and not customary rules of international law on 
State responsibility.

Declaration of Judge Abraham
In his declaration, Judge Abraham voices his reserva-

tions about what he considers to be the somewhat ambiguous 
manner in which the Court deals with the principle of “terri-
torial integrity” in the context of the decolonization process.

Judge Abraham agrees with the idea that the obliga-
tion, for an administering Power, to respect the territorial 
integrity of a non-self-governing territory is “a corollary of 
the right to self-determination”, as stated in paragraph 160 
of the Advisory Opinion. In his view, that obligation must, 

however, be understood as aiming to prevent the dismantling 
of that territory by a unilateral decision of the administering 
Power, at the time of or in the period immediately preceding 
accession to independence, for the political, strategic or other 
interests of that Power.

Judge  Abraham considers that, in these proceedings, 
there was no need for the Court to go beyond this conclu-
sion in order to respond to the questions put to it, once it had 
found that the detachment of the Chagos Archipelago was not 
based on the free and genuine expression of the will of the 
people of Mauritius. He is concerned that certain passages 
of the Opinion might be interpreted as giving the principle 
of territorial integrity a near absolute scope, which would be 
questionable under customary international law as it existed 
in the period under consideration.

Given the sometimes arbitrary and mobile nature of the 
boundaries of colonial entities defined by the administering 
Powers, it cannot be ruled out that the populations of the 
geographical subunits of a single colonial entity might have 
differing aspirations in the choice of their future. In such cir-
cumstances, according to Judge Abraham, the principle of 
territorial integrity does not preclude agreeing to the parti-
tion of a territory based on the freely expressed will of the 
different components of the population of that territory. If the 
population of the Chagos Archipelago had been consulted, 
which it was not, and if it had freely expressed its will not to 
be integrated into the new independent State of Mauritius, the 
parameters of the question submitted to the Court would, in 
Judge Abraham’s view, have been substantially different.

Separate opinion of Judge Cançado Trindade
1. In his Separate Opinion, composed of 19  parts, 

Judge Cançado Trindade begins by pointing out that, though 
he supports the conclusions reached by the International 
Court of Justice (ICJ) and set forth in the resolutory points 
of the dispositif of the present Advisory Opinion on the Legal 
Consequences of the Separation of the Chagos Archipelago from 
Mauritius in 1965, he does so on the basis of a reasoning at 
times clearly distinct from that of the Court. There are some 
points,—he adds,—which have not been sufficiently dealt with 
by the ICJ, or deserve more attention, and even relevant points 
which have not been considered at all by the Court.

2. He thus dwells upon them, develops his own reason-
ing and presents the foundations of his own personal position 
thereon. He starts examining the successive General Assembly 
resolutions, from 1950 onwards, evidencing the long-standing 
United Nations acknowledgment of, and commitment to, the 
fundamental right to self-determination of peoples (part II, 
paras. 6–29). Among the many resolutions surveyed are the 
landmark General Assembly resolutions 1514 (XV) of 1960 
(Declaration on the Granting of Independence to Colonial 
Countries and Peoples) and 2625(XXV) of 1970 (Declaration 
on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with 
the Charter of the United Nations).

3. Judge Cançado Trindade recalls that, in the pe-
riod between those two Declarations, General  Assembly 
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resolution 2066(XX) of 1965 warned against any step taken 
by the “administering Power to detach certain islands from 
the Territory of Mauritius for the purpose of establishing 
a military base”, which would be in “contravention” of the 
1960 Declaration, which made it clear that the submission of 
peoples to foreign domination constituted “a denial of funda-
mental human rights” contrary to the United Nations Charter. 
And General Assembly resolution 2621(XXV), of 1970, in its 
paragraph 1, typified the continuation of colonialism as a crime.

4. In Judge Cançado Trindade’s perception, the his-
torical formation of the international law of decolonization 
(part IV, paras. 38–55) stands as a manifestation of the histor-
ical process of humanization of contemporary international 
law. Subsequent resolutions, from 1970 to 2017, condemned 
colonialism as a denial and breach of fundamental human 
rights, contrary to the United Nations Charter itself. The right 
to self-determination emerged and crystallized as a true hu-
man right in itself, a right of peoples (paras. 29–37).

5. There were, likewise,—he adds,—the successive res-
olutions of the old Organization of African Unity and African 
Union (1980–2015) condemning categorically the military 
basis established in the island Diego Garcia (in Chagos) as a 
“threat to Africa”, and calling upon an “expeditious end” of 
the United Kingdom’s “unlawful occupation of the Chagos 
Archipelago” with a view to enable Mauritius to exercise its 
sovereignty over the Archipelago (paras. 52–55).

6. Judge Cançado Trindade then singles out the histor-
ical significance of the insertion of the right to self-determi-
nation in Article 1 of the two United Nations Covenants on 
Human Rights of 1966, and the contribution of the Human 
Rights Committee on the matter (in its General Comments, 
its Observations on Reports by States Parties to the Covenant 
on Civil and Political Rights, focusing on Chagos islanders, 
and its Views on communications), in support of the rights of 
Chagos islanders, including their right to reparations, victim-
ized for a prolonged period of time since their forced displace-
ment from their islands (part V, paras. 56–68).

7. Attention is then turned by Judge Cançado Trindade 
to the acknowledgment of the right to self-determination in 
the case-law of the ICJ (paras. 69–76), as well as by the Second 
United Nations World Conference on Human Rights held in 
Vienna in 1993 (paras. 77–86). He observes that the final docu-
ment of that memorable United Nations World Conference of 
1993 went further than the 1970 Declaration of Principles, in 
proscribing discrimination “of any kind”, thus enlarging the 
framework of the right to self-determination (para. 78). We 
can behold nowadays,—Judge Cançado Trindade proceeds,—

“the new ethos of our times, reflected in the new jus gentium 
of our times, wherein the human persons and peoples occu-
py a central position (…) bearing always in mind the press-
ing needs of protection of the victims (in particular those 
in situations of vulnerability or even defencelessness) (…).
Such corpus juris is a true law of protection (droit de pro-
tection) of the rights of human beings and peoples, and not 
of States,—a development which could hardly have been 
anticipated some decades ago. (…) Hence (…) the utmost 
importance of the right of access to justice lato sensu, with 
the new primacy of the raison d’humanité over the old 

raison d’État, in the framework of the new jus gentium of 
our times” (paras. 85–86).
8. In sequence, he focuses then on the question he 

put to all participating Delegations in the ICJ’s oral advisory 
proceedings, in the public sitting of 5 September 2018, and 
to their written answers, and comments thereon (parts VIII-
IX, paras. 87–119). Judge Cançado Trindade’s question con-
cerned the legal consequences ensuing from the formation 
of customary international law with the significant presence 
of opinio juris communis for ensuring compliance with the 
obligations stated in relevant General Assembly resolutions.

9. The fundamental right of peoples to self-determina-
tion,—he continues,—is endowed with jus cogens character in 
contemporary international law, as expressly acknowledged by 
the participating Delegations in their responses to his ques-
tion. To them, moreover, the relevant General Assembly reso-
lutions in support of it disclose an opinio juris communis, with 
erga omnes duties (of compliance with the fundamental right 
of self-determination). And Judge Cançado Trindade adds:

“In my understanding, there is no reason nor justification 
for the ICJ, in its present Advisory Opinion, not having 
expressly held that the fundamental right of peoples to 
self-determination belongs to the realm of jus cogens.
This is a point which has been made by several participating 
Delegations throughout the present advisory proceedings, 
and has not been taken into account by the ICJ in its own 
reasoning. It is a matter which deserves careful consider-
ation, to which I shall next turn attention. It could never 
have been left out of the reasoning of the present Advisory 
Opinion of the ICJ; there is no justification for not having 
addressed it. The fundamental right of peoples to self-de-
termination indeed belongs to the realm of jus cogens, and 
entails obligations erga omnes, with all legal consequences 
ensuing therefrom” (paras. 118–119).
10. This being so, Judge Cançado Trindade, according-

ly, dedicates the following three parts (X, XI and XII) of the 
present Separate Opinion to an in-depth study of the matter, 
starting with the fundamental right to self-determination in 
the domain of jus cogens, from its early acknowledgment (pa-
ras. 120–128) to reassertions of jus cogens made by participating 
Delegations in the course of the present advisory proceedings 
(paras. 129–150). He considers “significant” such reassertions of 
jus cogens, though “unfortunately” not having been addressed 
the Court in the present Advisory Opinion (para. 150).

11. Judge Cançado Trindade then proceeds to his crit-
icism of the insufficiencies in the ICJ’s case-law relating to 
jus  cogens (paras. 151–169). In his understanding, “the ICJ 
cannot at all keep on overlooking the legal consequences of 
jus cogens, obsessed with the consent of individual States to 
the exercise of its own jurisdiction” (para. 155). He sustains 
that jus cogens goes beyond the law of treaties, and there is 
here need of a people-centred approach, with the raison d’hu-
manité prevailing over the raison d’État (para. 158).

12. Judge Cançado Trindade recalls that, in his suc-
cessive Individual Opinions within the ICJ, he has been de-
voting special attention to the incidence of jus  cogens with 
its legal consequences (paras. 156 and 159–162). Having been 
dedicating considerable attention to the importance and the 
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expansion of the material content of jus cogens in the contem-
porary law of nations, he feels obliged to express here his crit-
icism that

“the case-law of the ICJ relating to the matter has appeared 
reluctant and far too slow; the ICJ could and should have 
developed much further its considerations as to the legal 
consequences of a breach of jus cogens, in particular when 
faced,—as it is now in the present Advisory Opinion, and 
in successive cases in recent years,—with situations of 
grave violations of the rights of the human person and of 
peoples” (para. 163).
13. He further ponders that, though the issue of jus co-

gens has been brought to the ICJ’s attention for a long time, 
almost half a century, “the Court could and should have de-
veloped much further its jurisprudential construction there-
on” (para. 167). He reiterates his criticism that to him it was 
“most regrettable” that in the present Advisory Opinion

“the ICJ has not even mentioned the very important issue 
of the jus  cogens character of the fundamental right to 
self-determination and its legal consequences, extensively 
dealt with by participating Delegations, in several of their 
written and oral submissions (in support of jus cogens) in 
the course of the present advisory proceedings (…).
The Court, for reasons which escape my comprehension, 
in face of such an important matter as that of the present 
request by the General Assembly of its Advisory Opinion, 
has avoided even mentioning jus  cogens, limiting itself 
to refer in passim (in para. 180) to ‘respect for the right 
to self-determination’ as ‘an obligation erga  omnes’” 
(paras.168–169).
14. Accordingly, Judge Cançado Trindade then dedi-

cates his following reflections to jus cogens and the existence 
of opinio juris comunis (paras. 170–174), and to the recta ratio 
in respect of jus cogens and the primacy of conscience above 
the “will” (paras. 175–201). To him,—as he has been sustain-
ing along many years,—the invocation of State “consent” 
“cannot deprive jus cogens of all its legal effects, nor of the le-
gal consequences of its breach” (paras. 171–172). The evolving 
general international law emanates not from State “will”, but 
rather from human conscience, and he adds that

“General or customary international law emanates not so 
much from the practice of States (not devoid of ambiguities 
and contradictions), but rather from the opinio juris com-
munis of all the subjects of international law (States, in-
ternational organizations, human beings, peoples, and 
humankind as a whole)” (para. 174).
15. Judge Cançado Trindade then turns attention to 

recta ratio: jus cogens and the primacy of conscience above the 
“will”. He emphasizes that above the “will” stands the human 
conscience, the universal juridical conscience (para. 175), re-
calling that the most lucid international legal doctrine has 
upheld this as from the lessons of the “founding fathers” of 
the law of nations, who already at their time sustained that 
the jus gentium could not derive from the “will” of States, as it 
was a lex praeceptiva (proper of natural law) and apprehended 
a recta ratio inherent to humankind (paras. 176–178). Jus nec-
essarium, ensuing from the recta ratio and not from the “will” 
of States, transcends the limitations of the jus voluntarium 
(paras. 179 and 196).

16. Hence the importance attributed to fundamental 
general principles of law, and to rights and duties of all inter 
se, well above State sovereignty (paras. 179 and 192). The duty 
of reparation for injuries,—he proceeds,—was clearly seen as 
a response to an international need, in conformity with the 
recta ratio,—whether the beneficiaries were (emerging) States, 
peoples, groups or individuals (para. 185). In their humanist 
outlook, the “founding fathers” of the droit des gens, as from the 
Sixteenth century, envisioned redress for damages as fulfilling 
an international need in conformity with recta ratio (para. 186).

17. Judge Cançado Trindade warns that legal positiv-
ist thinking—as from the late Nineteenth century—unduly 
placed the “will” of States above recta ratio. It is in jusnatu-
ralist thinking that “the notion of justice has always occupied 
a central position, orienting law as a whole; justice, in sum, is 
at the beginning of all law, being, moreover, its ultimate end” 
(para. 190). To him, general principles of law, guiding all legal 
norms and standing above the “will” of States, “emanate, like 
jus cogens, from human conscience, rescuing international 
law from the pitfalls of State voluntarism and unilateralism, 
incompatible with the foundations of a true international le-
gal order” (para. 195). And he adds:

“There is pressing need today for the ICJ to elaborate its 
reasoning on jus cogens (not only obligations erga omnes) 
and its legal consequences, taking into account the pro-
gressive development of international law. It cannot keep 
on referring only to obligations erga omnes without fo-
cusing and elaborating on jus  cogens wherefrom they 
ensue. Furthermore, in my understanding, the situation 
of the forcefully displaced Chagossians, in inter-genera-
tional perspective, is to be kept carefully in mind, in the 
light of the successive resolutions of the United Nations 
General  Assembly examined in the present Separate 
Opinion” (para. 201).
18. Judge Cançado Trindade, sustaining that the rights 

of peoples are beyond the strict inter-State outlook, recalls the 
historical antecedents to be taken into account, such as the 
minorities and mandates systems at the time of the League 
of Nations, followed by non-self-governing territories and 
the trusteeship system under the United  Nations Charter 
(paras. 203 and 205). He further recalls pertinent examples 
of resort to peoples’ rights before the ICJ (paras. 206–213), 
demonstrating that when the matter lodged with it concerns 
the rights of peoples, “the ICJ reasoning is to transcend ineluc-
tably the strictly inter-State outlook. Otherwise justice cannot 
be done. The nature of the matters lodged with the ICJ is to 
lead to its proper reasoning” (paras. 214–215).

19. This brings Judge Cançado Trindade to the consider-
ation of conditions of living and the longstanding tragedy of im-
posed human suffering. He examines at first the statement made 
in the ICJ’s public hearing of 3 September 2018, by the representa-
tive of the Chagossian community (Ms. M. Liseby Elysé). He does 
so in the light of his own conception that “the right to life—of 
forcefully displaced Chagossians and their descendants—com-
prises the right to dignified conditions of living” (para. 219).

20. He warns that “[i]mposed human suffering is per-
ennial, as much as the presence of good and evil are, every-
where” (para. 223); thus, it has kept being studied, as from the 
ancient Greek tragedies (paras. 220–222 and 226), along the 
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centuries (paras. 224–225 and 227), with attention “turned 
to human fate, given the imperfection of human justice” 
(para. 223). Judge Cançado Trindade adds that the aforemen-
tioned statement made before the Court by the representative 
of the Chagossian community

“brings to the fore, in my perception, the concern of an-
cient Greek tragedies with the painful human condition 
aggravated by violence and the imposition of human suf-
fering, to the detriment of the vulnerable victims. (…)
(…) The United Nations, (…) since its earlier years in the 
fifties, engaged itself in support of the prevalence of the 
fundamental right of peoples to self-determination, con-
scious of the need to put an end to the cruelty and evil of 
colonialism, the persistence of which amounts, in my un-
derstanding, to a continuing breach of jus cogens nowa-
days” (paras. 228 and 230).
21. He adds, as to the matter here presented to the ICJ 

by the United  Nations General  Assembly’s request for the 
present Advisory Opinion, that “the Chagossians expelled 
from their homeland were abandoned in other islands in 
extreme poverty, in slums and empty prisons,—in chronic 
poverty with social marginalization or exclusion which led 
even to suicides” (para. 231). And he ponders that contempo-
rary jus gentium, attentive to fundamental principles and the 
realm of jus cogens, “is not indifferent to the sufferings of the 
population” (para. 231).

22. In the following part (XV) of his Separate Opinion, 
Judge Cançado Trindade examines the opinio juris commu-
nis found in successive United  Nations General  Assembly 
resolutions, contributing remarkably to the “universal ac-
knowledgment”, consolidation and vindication of the right 
of peoples to self-determination (paras. 232–234). He further 
surveys the arguments, presented by several participating 
Delegations, in the course of the present advisory proceed-
ings of the ICJ, stressing the incompatibility with successive 
United Nations General Assembly’s resolutions of the detach-
ment of Chagos from Mauritius and the forced displacement 
of the Chagossians in the period 1967–1973, and the pressing 
need to put an end to such continuing situation in breach of 
international law (paras. 235–241).

23. In logical sequence, the following issue of reflec-
tions on the part of Judge Cançado Trindade concerns the 
duty to provide reparations for breaches of the right of peoples 
to self-determination (part XVI). He begins by observing that 
this issue can be properly approached in historical perspec-
tive, as the duty of redress to victims is deeply-rooted in the 
law of nations, wherein humanist thinking has never faded, 
and keeps on flourishing in its most lucid doctrine (para. 242). 
In a world of violence amidst the misuses of language, endeav-
ours continue for the preservation of lucidity (para. 243).

24. In this respect, Judge Cançado Trindade recalls that 
the United Nations Declaration on the Rights of Indigenous 
Peoples (of 2007) has some provisions on the duty of redress 
or reparation for damages in respect of the right of peoples to 
self-determination; the Declaration expressly refers to repa-
rations in distinct forms, such as restitution, or, when this is 
not possible, just, fair and equitable compensation, or other 
appropriate redress (para. 244).

25. He considers “reassuring” that, in the course of 
the present ICJ’s advisory proceedings, several participat-
ing Delegations have expressly addressed the right to repa-
rations (in their forms), stressing the need of providing ad-
equate redress (para. 245). After surveying their arguments 
to this effect (paras. 246–256), he observes that it should be 
kept in mind that “the resettlement of Chagossians on the 
Archipelago of Chagos is directly linked to restitutio in inte-
grum as a form of reparation” (para. 256).

26. Judge Cançado Trindade further underlines that, 
as so much attention was carefully given by some participat-
ing Delegations to the provision of appropriate reparations to 
the victims, “clearly necessary and ineluctable here”, there is 
“no justification for the ICJ not having addressed in the pres-
ent Advisory Opinion the right to reparations, in its distinct 
forms, to those forcibly expelled from Chagos and their de-
scendants” (para. 257, and cf. para. 286).

27. Even more so, as the ICJ correctly asserted, in 
the present Advisory Opinion,—he continues,—the occur-
rence of breaches by the “administering power”, the United 
Kingdom, in the detachment of the Chagos Archipelago with-
out consultation with the local population, and in disrespect 
of the territorial integrity of Mauritius (paras. 172–173), as 
pointed out in successive resolutions of the United Nations 
General Assembly (para. 258).

28. This has led the ICJ further to assert (in para. 177), 
also correctly,—he adds,—that the United Kingdom’s contin-
ued administration of the Chagos Archipelago “constitutes a 
wrongful act entailing the international responsibility of that 
State”, and (in para. 178) that the United Kingdom is thus un-
der the obligation to bring an end rapidly to its administra-
tion of the Chagos Archipelago, thus enabling Mauritius to 
complete the decolonization of its territory “in a manner con-
sistent with the right of peoples to self-determination”. And 
the ICJ added (in para. 182) that “all States must co-operate 
with the United Nations to complete the decolonization of 
Mauritius” (para. 259, and cf. para. 287).

29. The ICJ thus responded here to the two questions 
contained in the request for its Advisory Opinion by the 
General Assembly,—he proceeds,—though in an incomplete 
way, as it has not addressed the breach of jus cogens, nor the 
due reparations (in its distinct forms) to those victimized 
(para. 260). Judge Cançado Trindade recalls the position he 
has been sustaining, within the ICJ on distinct occasions, 
that the breach of a right and the duty of prompt reparation 
form an indissoluble whole; the duty of redress cannot be 
overlooked (paras.  261–263). In Judge  Cançado  Trindade’s 
conception, there is an “indissoluble whole of breaches of the 
right and duty of prompt reparations”, and

“a proper consideration of reparations cannot at all limit it-
self only to compensation; it has to consider reparations in 
all its forms (…) namely: restitutio in integrum, appropri-
ate compensation, satisfaction (including public apology), 
rehabilitation of the victims, guarantee of no-repetition of 
the harmful acts or omissions” (para. 263).
30. Judge Cançado Trindade then notes that there is, 

nowadays, vindication of, besides rights of individuals and 
groups, also of rights of peoples, encompassing reparations; this 
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brings to the fore the mission of contemporary international 
tribunals in this respect (para. 264). This being so, he proceeds 
to a detailed examination of the relevant jurisprudence of in-
ternational tribunals (Inter-American, African and European 
Courts) of human rights on the matter (paras. 265–284), show-
ing the existence of elements in international jurisprudence in 
support of the vindication of the rights of peoples, accompa-
nied by the provision of due reparations. Thus, he adds,

“there was no reason for the ICJ, in the present Advisory 
Opinion on the Legal Consequences of the Separation of the 
Chagos Archipelago from Mauritius in 1965, not to have 
taken into due account this significant issue of the vin-
dication of the rights of peoples with due reparations, in 
pursuance of the mission of contemporary international 
tribunals” (para. 285).
31. The remaining point that he examines is the vin-

dication of the rights of individuals and of peoples and the 
important role of general principles of law in the realization of 
justice (part XVIII), as fundamental principles are “the foun-
dations of the realization of justice itself, and jusnaturalist 
thinking has always stressed their importance” (para. 288). 
They are of the utmost relevance as they inform and conform 
the norms of international law (para. 289). Thus,—he adds,—

“The basic posture of an international tribunal can only 
be principiste, without making undue concessions to State 
voluntarism. Legal positivism has always attempted, in 
vain, to minimize the role of general principles of law, but 
the truth is that, without those principles, there is no legal 
system at all.
Those principles assume a great importance, in face of the 
growing contemporary tragedy of forced displaced per-
sons, or undocumented migrants, in situations of utmost 
vulnerability, in distinct parts of the world. Such continu-
ing and growing human tragedy shows that lessons from 
the past seem to be largely forgotten. This reinforces the 
relevance of fundamental principles and values, already 
guiding the action of the United Nations—in particular 
its General Assembly (…),—as well as international juris-
prudence (mainly of the [Inter-American Court of Human 
Rights]) on the matter” (paras. 290–291).
32. He then refers to his considerations on this point, 

developed in the present Separate Opinion, as well as in oth-
er Individual Opinions he presented in previous Advisory 
Opinions of the ICJ and, earlier on, of the Inter-American 
Court of Human Rights (paras. 292–293). In sequence, Judge 
Cançado Trindade criticizes the addition, in Article 38(1)(c) 
of the Permanent Court of International Justice (PCIJ)/ICJ 
Statute, to general principles of law, of the qualification “rec-
ognized by civilized nations”: such addition was, in his per-
ception, distracted, done “without reflection and without a 
minimal critical spirit”, as it is impossible to determine which 
are the “civilized nations”; one can only identify the countries 
which behave in a “civilized” way for some time, and while 
they so behave (para. 294), with due respect to the rights of 
the human person and of peoples (para. 296).

33. Such additional qualification to “general principles 
of law”,—he proceeds,—was made in Article 38 of the Statute 
of the PCIJ in 1920 by “mental lethargy”, and was maintained 
in the Statute of the ICJ in 1945, wherein it remains until now, 

by “mental inertia, and without a critical spirit” (para. 295). 
And Judge Cançado Trindade adds that

“We ought to have some more courage and humility, much 
needed, in relation to our human condition, given the no-
torious human propensity to unlimited cruelty. From the 
ancient Greek tragedies to contemporary ones, human ex-
istence has always been surrounded by tragedy. (…)
The ICJ cannot here keep on pursuing a strictly inter-State 
outlook, as it is used to: in the present General Assembly’s 
request for its Advisory Opinion, we are in face of the 
relevant rights of peoples,—which the United  Nations 
General Assembly has always been attentive and sensitive 
to,—on the foundation of the United Nations Charter it-
self. The focus here is on the importance of the rights of 
peoples, such as their right to self-determination, which 
count on the firm support of the great majority of partici-
pating Delegations” (paras. 295 and 297).
34. He further criticizes the attention shown by the 

ICJ,—as it is used to,—to individual States’ “consent”, even 
referring to “consent” as being a “principle” (in para.  90). 
He recalls that for years, within the Court, he has been sus-
taining that “consent” is not—cannot be—a “principle” (pa-
ras. 298–300). Moreover, the arguments of a “tiny minority” 
of participating Delegations overlooking or minimizing the 
rights of the human person and of peoples (such as their right 
to self-determination), could even have been dismissed by 
the Court, which however gave space to them in its own rea-
soning (e.g., in paras. 133–134). In this respect, in his view 
the narration by the ICJ of the arguments presented to it 
by participating Delegations could have been more precise 
(paras. 301–304).

35. In any case,—Judge Cançado Trindade proceeds,—
the conclusions of the ICJ, set forth in the dispositif, are con-
structive and deserving of attention, in addition to its findings 
of the occurrence of a continuing “wrongful act” entailing 
the international responsibility of the State concerned, and 
of the identification of the issue of “the resettlement on the 
Chagos Archipelago of Mauritian nationals, including those 
of Chagossian origin”, as pertaining to “the protection of the 
human rights of those concerned”, to be duly “addressed by 
the General Assembly during the completion of the decoloni-
zation of Mauritius”. Judge Cançado Trindade is thus confi-
dent that “this Advisory Opinion of the ICJ, despite its insuf-
ficiencies, may assist, with its conclusions in the dispositif, the 
United Nations General Assembly in seeking the realization 
of justice for those victimized in the Chagos Archipelago, in 
conformity with the United Nations Charter and the general 
principles of international law” (para. 305).

36. Last but not least, in his epilogue (part XIX), Judge 
Cançado Trindade proceeds to a recapitulation of the main 
points (seventy of them) sustained in his present Separate 
Opinion (paras. 308–335) with a reasoning clearly distinct from 
the Court, grounded not only on the assessment of the arguments 
produced before the Court by the participating Delegations, and 
above all on considerations of principle and fundamental val-
ues, to which he attaches greater importance. He expresses the 
feeling of being in peace with his own conscience, in laying the 
foundations of his own personal position on the matter dealt 
with in the present Advisory Opinion (para. 306).
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37. After all, it is a matter which concerns the rights of 
peoples, requiring the ICJ reasoning “to transcend inelucta-
bly the strictly inter-State outlook; otherwise justice cannot 
be done” (para. 325). Judge Cançado Trindade concludes that 
general principles of law (prima principia) and fundamental 
values stand well above State consent, conferring to the inter-
national legal order its ineluctable axiological dimension; fun-
damental principles are, in his conception, the foundations 
of the realization of justice, giving expression to the idea of 
an objective justice for the application of the universal inter-
national law, the humanized new jus gentium of our times 
(paras. 331, 333 and 335).

Joint declaration of Judges Cançado Trindade 
and Robinson

1. Judges Cançado Trindade and Robinson, in addition 
to their respective separate opinions, present their joint dec-
laration, stressing the significance of the normative content 
of General Assembly resolutions, since the fifties, providing 
a foundation for the right of peoples to self-determination.

2. Such resolutions demonstrate that the General 
Assembly clearly intended to make effective and universal 
the right of peoples to self-determination in international law. 
The General  Assembly has acknowledged, along the years, 
the importance of the crystallization of the right of peoples 
to self-determination in general international law. Its succes-
sive resolutions led to the implementation of almost complete 
decolonization around the world. In their view, the present 
Advisory Opinion is to be viewed within this framework.

3. The Court should have given greater emphasis on the 
normative value of such General Assembly resolutions, which 
demonstrate the continuing development of the opinio juris 
communis on the matter in customary international law.

4. Last but not least, Judges Cançado Trindade and 
Robinson, stress that, given the relevance of jus cogens to the 
issues raised in the proceedings, the Court should have pro-
nounced on the jus cogens character of the right of peoples to 
self-determination.

Dissenting opinion of Judge Donoghue
Judge Donoghue agrees that the Court has jurisdiction to 

give the requested Advisory Opinion. However, she considers 
that the Advisory Opinion has the effect of circumventing the 
absence of United Kingdom consent to judicial settlement of 
its bilateral dispute with Mauritius regarding sovereignty over 
the Chagos Archipelago and therefore that it undermines the 
integrity of the Court’s judicial function. In her opinion, this 
is a compelling reason for the Court to exercise its discretion 
to decline to give the Advisory Opinion.

Separate opinion of Judge Gaja
The request of the General Assembly concerning the com-

pletion of the decolonization of Mauritius could have been an-
swered without inquiring into the status of the principle of self-de-
termination in 1968. What occurred in the Chagos Archipelago 

could not possibly be taken as a form of decolonization. In the 
process leading to the separation of the Chagos Archipelago 
from Mauritius, the Chagossians were never consulted or even 
represented. The representatives of Mauritius did not accept a 
definitive separation of the Archipelago.

For the purpose of decolonization, the principle of ter-
ritorial integrity (expressed in particular in paragraph 6 of 
General  Assembly resolution  1514  (XV)) requires that the 
whole colonial territory be considered. However, this does 
not imply that the non-self-governing territory be attributed 
to one and the same newly independent State.

In reply to an implied question of the General Assembly, 
the Court has stated that there exists an obligation for the 
administering Power to decolonize the Chagos Archipelago. 
However, the determination of how decolonization is to be 
effected, and not only the “modalities necessary for ensuring 
the completion of the decolonization of Mauritius”, should 
have been left to the General Assembly.

In order to specify further consequences under in-
ternational law of the continued administration of the 
Chagos Archipelago by the United Kingdom, it would be nec-
essary for the General Assembly to determine first how the 
process of decolonization has to be completed.

Separate opinion of Judge Sebutinde
The Advisory Opinion omits certain important facts 

from its narrative, which facts have a direct bearing upon 
the first question posed by the General Assembly. The Court 
has also missed the opportunity to recognize that the right to 
self-determination within the context of decolonization, has 
attained peremptory status (jus cogens), whereby no deroga-
tion therefrom is permitted. As a direct corollary of that right 
is the erga omnes obligation to respect that right. A failure 
to recognize the peremptory status of the said right has led 
to the failure of the Court to properly and fully consider the 
consequences of its violation when answering Question (b). 
Judge Sebutinde’s separate opinion addresses these issues.

Separate opinion of Judge Robinson
1. In his separate opinion, Judge Robinson indicates 

that while he has voted in favour of all the findings in the 
operative paragraph of the Court’s Opinion, the purpose of 
his opinion is to address issues that have either not been dealt 
with in the Court’s Advisory Opinion or, in his view, not suf-
ficiently stressed, clarified or elaborated.

2. In his opinion he addresses four areas. First he anal-
yses General Assembly resolutions during the period 1950 to 
1957 and comments on their impact in the development of 
the customary international law of the right to self-determi-
nation. Second he analyses the Declaration on the Granting 
of Independence to Colonial Countries and Peoples (reso-
lution 1514 (XV)) (which due to its impact and historic sig-
nificance, he refers to as simply “1514”) and its impact on 
the development of the right to self-determination. Third he 
addresses the status of the right of self-determination as a 
norm of jus cogens and the consequences for such a status on 
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Mauritius’ purported consent to the detachment of the Chagos 
Archipelago and its impact on any treaty that may conflict with 
that norm against the background that decolonization must re-
flect the free and genuine expression of the will of the peoples 
concerned. Fourth he examines the plight of the Chagossians.

3. Judge Robinson argues that an analysis of the 
General Assembly resolutions over the seven-year period 1950 
to 1957 is capable of showing that State practice and opinio 
juris combined to establish the right to self-determination as 
a rule of customary international law by 1957. He concludes 
that even though it is arguable that the right to self-determi-
nation became a rule of customary international law in 1957, 
it may be safer to conclude that its crystallization as a rule 
of customary international law took place in 1960 with the 
adoption of resolution 1514.

4. In his examination of resolution  1514 Judge 
Robinson comments on the Court’s clarification that its 
Advisory Opinion is confined to the right to self-determina-
tion in the context of decolonization. He argues that the fact 
that the right to self-determination set out in paragraph 2 of 
resolution 1514 is not only included in the two Covenants, 
(International Covenant on Civil and Political Rights (CCPR) 
and International Covenant on Economic Social and Cultural 
Rights) but is included as the first article in both, speaks to its 
significance not only as a fundamental human right, but as 
one that is seen as indispensable for the enjoyment of all the 
rights set out in the two Covenants. In his view, the incorpo-
ration of the right to self-determination as the first article in 
these two international covenants solidifies its development as 
a fundamental human right, and indeed, the foundation for 
all other human rights. He concludes that resolution 1514 is a 
normative laden declaration, rich with ore protective of values 
fundamental to the international community and that it is as 
potent a force for liberation and justice as was emancipation 
following the abolition of enslavement in many parts of the 
world in the 1830s.

5. Judge Robinson points out that the Court in its 
Advisory Opinion has offered no comment on the status of 
the right to self-determination as a norm of jus cogens. He 
conducts an analysis of the case law of the Court and of 
Article 53 of the Vienna Convention on the Law of Treaties 
and concludes, using the Court’s approach in its case law, the 
Court should have characterized the right to self-determina-
tion as a norm of jus cogens. He cites a plethora of evidentiary 
material which in his view, establishes the peremptory status 
of the right to self-determination.

6. In light of his characterization of the norm as one of 
jus cogens, he examines the consequences of that characteri-
zation having regard to information before the Court in the 
advisory proceedings. One relevant issue is the Exchange of 
Notes constituting an Agreement concerning the Availability 
for Defence Purposes of the British Indian Ocean Territory 
(with Annexes) between the United Kingdom and the United 
States. The other is the inclusion in the Exchange of Notes 
of an obligation on the United Kingdom to remove and re-
settle the inhabitants of the Archipelago. He concludes that 
that Exchange of Notes conflicts with the norm of the right to 
self-determination which has a jus cogens character.

7. Turning to the situation of the Chagossians, which 
he describes as “a human tragedy that has no place in the 
twenty-first century” he states that the right to return to one’s 
country is a basic human right protected by Article 12 of the 
CCPR. While noting the apology of the United  Kingdom 
for the treatment of the Chagossians, he pointed to the post 
World War II development of a body of law based on respect 
for the inherent dignity and worth of the human person. The 
United Kingdom itself was a significant actor in that develop-
ment, which, he argues, must now be made by all those con-
cerned to work to the advantage of the Chagossians.

Declaration of Judge Gevorgian
In his declaration, Judge Gevorgian, while fully agreeing 

with the Court’s reasoning and findings as made in the Opinion, 
expresses his disapproval with the Court’s statement of respon-
sibility made in paragraph 177, which he considers unsupport-
ed by the Court’s case law. Judge Gevorgian considers that a 
dispute exists between Mauritius and the United  Kingdom 
concerning sovereignty over Chagos, as shown by Mauritius’ 
attempts to bring this case before the Court by way of conten-
tious proceedings. Accordingly, the Court’s task in the present 
case was to consider the lawfulness of Mauritius’ decoloni-
zation process and the possible consequences that may arise 
therefrom, and not to adjudicate State responsibility, a matter 
that is outside the Court’s advisory function.

Declaration of Judge Salam
Judge Salam voted in favour of all the subparagraphs of 

the operative part of the present Advisory Opinion. Although 
he essentially concurs with the Court’s reasoning, he notes 
two points that should have been addressed by the Court.

Firstly, Judge Salam observes that in seeking to ascer-
tain at what point the right to self-determination became 
crystallized as a customary rule in order to answer the first 
question submitted to it, the Court noted the normative val-
ue of General Assembly resolution 1514 (XV). He agrees with 
this reasoning but thinks that the Court should have gone 
further. In this regard, Judge Salam recalls several Security 
Council resolutions which confirm, affirm and reaffirm 
General Assembly resolution 1514 (XV). He concludes that 
the fact that it was clearly endorsed by the Security Council 
attests to its binding nature.

Secondly, Judge Salam considers it regrettable that in 
answering the second question submitted to it, the Court did 
not raise the possibility of compensation for the Chagossians. 
He notes in this regard that the Court has already addressed 
such question in the past and refers to the Court’s Advisory 
Opinion in the Wall case.

Declaration of Judge Iwasawa
1. While Judge Iwasawa agrees with the conclusions 

drawn by the Court, he wishes to offer his understanding of 
the Court’s reasoning and to elaborate upon his reasons for 
supporting the conclusions.
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2. Judge Iwasawa points out that the free and genuine 
expression of the will of the people concerned is a cardinal 
element of the right to self-determination. In response to 
Question (a), the Court concludes that the process of decolo-
nization of Mauritius was not lawfully completed in 1968. It 
is Judge Iwasawa’s understanding that the Court draws this 
conclusion on two grounds: first, that the detachment of the 
Chagos Archipelago was not based on the free and genuine ex-
pression of the will of the people concerned; and, second, that 
the detachment was contrary to the principle of territorial in-
tegrity. A separation or split of a non-self-governing territory 
is not contrary to the principle of territorial integrity as long 
as it is based on the free and genuine will of the people con-
cerned. The Opinion suggests that, in the case of Mauritius, 
the detachment of the Chagos Archipelago was contrary to 
the principle of territorial integrity because it was not based 
on the free and genuine will of the people concerned.

3. Judge Iwasawa observes that, in response to 
Question (b), the Court highlights the obligations of the 
United Kingdom and all Member States under international 
law relating to decolonization. As the administering Power, the 
United Kingdom has international obligations with respect to 
the Chagos Archipelago, including an obligation to respect the 
right of peoples to self-determination and obligations arising 

from Chapter XI of the Charter. In the present proceedings, it 
follows from these obligations that the United Kingdom has 
an obligation to bring to an end its continued administration 
of the Chagos Archipelago as rapidly as possible. As the right 
of peoples to self-determination has an erga omnes character, 
all States have the duty to promote its realization and to render 
assistance to the United Nations in carrying out its responsi-
bilities to implement that right. In the present proceedings, it 
follows from this duty that all Member States have an obliga-
tion to co-operate with the United Nations in order to com-
plete the decolonization of Mauritius.

4. In its Advisory Opinion, the Court states that the 
decolonization of Mauritius should be completed “in a man-
ner consistent with the right of peoples to self-determina-
tion” without elaboration. The Court neither determines the 
eventual legal status of the Chagos Archipelago, nor indicates 
detailed modalities by which the right to self-determination 
should be implemented in respect of the Chagos Archipelago. 
The Court gives an opinion on the questions requested by 
the General Assembly to the extent necessary to assist the 
General Assembly in carrying out its function concerning 
decolonization. Giving the opinion in this way does not 
amount to adjudication of a territorial dispute between the 
United Kingdom and Mauritius.



95

On 14 June 2019, the International Court of Justice is-
sued an Order on the Request for the indication of provisional 
measures submitted by the United Arab Emirates in the case 
concerning Application of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Qatar v. 
United Arab Emirates). In its Order, the Court rejected the 
request for provisional measures.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa; Judges ad hoc Cot, 
Daudet; Registrar Couvreur.

*
*  *

The Court begins by recalling that, on 11 June 2018, Qatar 
instituted proceedings against the United Arab Emirates 
(hereinafter the “UAE”) with regard to alleged violations of 
the International Convention on the Elimination of All Forms 
of Racial Discrimination of 21 December 1965 (hereinafter 
“CERD” or the “Convention”). The Application was accompa-
nied by a Request for the indication of provisional measures. 
By an Order dated 23 July 2018, the Court indicated certain 
provisional measures directed at the UAE and ordered that 
both Parties refrain from any action which might aggravate or 
extend the dispute before the Court or make it more difficult 
to resolve. On 22 March 2019, the UAE in turn submitted a 
Request for the indication of provisional measures, in order to 
“preserve the UAE’s procedural rights” and to “prevent Qatar 
from further aggravating or extending the dispute between 
the Parties pending a final decision in th[e] case”.

I. Prima facie jurisdiction (paras. 15–16)
The Court observes that it may indicate provisional 

measures only if there is, prima facie, a basis on which its ju-
risdiction could be founded, but need not satisfy itself in a 
definitive manner that it has jurisdiction as regards the merits 
of the case. That is so whether the request for the indication 
of provisional measures is made by the applicant or by the re-
spondent in the proceedings on the merits. The Court recalls 
that, in its Order of 23 July 2018 indicating provisional meas-
ures in the present case, it concluded that, “prima facie, it has 
jurisdiction pursuant to Article 22 of CERD to deal with the 
case to the extent that the dispute between the Parties relates 
to the ‘interpretation or application’ of the said Convention”. 
The Court sees no reason to revisit its previous finding in the 
context of the present Request.

II. The provisional measures requested by the UAE (paras. 17–29)
The Court recalls that its power to indicate provisional 

measures under Article 41 of the Statute has as its object the 
preservation of the respective rights of the parties in a case, 

pending its decision on the merits thereof. It follows that the 
Court must be concerned to preserve by such measures the 
rights which may subsequently be adjudged by it to belong 
to either party. Therefore, the Court may exercise this power 
only if it is satisfied that the rights asserted by the party re-
questing such measures are at least plausible. It observes that, 
at this stage of the proceedings, it is not called upon to deter-
mine definitively whether the rights which the UAE wishes 
to see protected exist; it need only decide whether the rights 
claimed by the UAE, and for which it is seeking protection, 
are plausible rights, taking account of the basis of the Court’s 
prima facie jurisdiction in the present proceedings. Thus, 
these alleged rights must have a sufficient link with the subject 
of the proceedings before the Court on the merits of the case.

With respect to the first provisional measure requested, 
namely that the Court order that Qatar immediately with-
draw its Communication submitted to the Committee on the 
Elimination of Racial Discrimination (hereinafter the “CERD 
Committee”) and take all necessary measures to terminate 
consideration thereof by that Committee, the Court considers 
that this measure does not concern a plausible right under 
CERD, but rather the interpretation of the compromissory 
clause in Article 22 of CERD and the permissibility of pro-
ceedings before the CERD Committee when the Court is sei-
sed of the same matter. The Court has already examined this 
issue in its Order of 23 July 2018, noting that:

“Although the Parties disagree as to whether negotiations 
and recourse to the procedures referred to in Article 22 of 
CERD constitute alternative or cumulative preconditions 
to be fulfilled before the seisin of the Court, the Court is 
of the view that it need not make a pronouncement on the 
issue at this stage of the proceedings … Nor does it consid-
er it necessary, for the present purposes, to decide whether 
any electa una via principle or lis pendens exception are 
applicable in the present situation.”
The Court does not see any reason to depart from these 

views at the current stage of the proceedings in this case.
Regarding the second measure requested that “Qatar 

immediately desist from hampering the UAE’s attempts to 
assist Qatari citizens, including by un-blocking in its terri-
tory access to the website by which Qatari citizens can apply 
for a permit to return to the UAE” the Court considers that 
this measure relates to obstacles allegedly created by Qatar to 
the implementation by the UAE of the provisional measures 
indicated in the Order of 23 July 2018. It does not concern 
plausible rights of the UAE under CERD which require pro-
tection pending the final decision of the Court in the case. As 
the Court has already stated, “[t]he judgment on the merits is 
the appropriate place for the Court to assess compliance with 
the provisional measures”.

Since the first two provisional measures requested do not 
relate to the protection of plausible rights of the UAE under 

234. APPLICATION OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION 
OF ALL FORMS OF RACIAL DISCRIMINATION (QATAR v. UNITED ARAB EMIRATES) 
[PROVISIONAL MEASURES]

Order of 14 June 2019
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CERD pending the final decision in the case, the Court con-
siders that there is no need for it to examine the other con-
ditions necessary for the indication of provisional measures.

The third and fourth provisional measures requested by 
the UAE relate to the non-aggravation of the dispute. In this 
connection, the Court recalls that measures aimed at pre-
venting the aggravation or extension of a dispute can only be 
indicated as an addition to specific measures to protect rights 
of the parties. With regard to the present Request, the Court 
has not found that the conditions for the indication of specif-
ic provisional measures are met and thus it cannot indicate 
measures solely with respect to the non-aggravation of the 
dispute. The Court further recalls that it has already indicated 
in its Order of 23 July 2018 that the Parties “shall refrain from 
any action which might aggravate or extend the dispute before 
the Court or make it more difficult to resolve” and that this 
measure remains binding on the Parties.

III. Conclusion (paras. 30–31)
The Court concludes from the foregoing that the con-

ditions for the indication of provisional measures under 
Article 41 of its Statute are not met. It also recalls that its de-
cision in no way prejudges the question of the jurisdiction of 
the Court to deal with the merits of the case, any questions 
relating to the admissibility of the Application, or any issues 
to be decided at the merits stage. It leaves unaffected the right 
of the Governments of Qatar and the UAE to submit argu-
ments in respect of those questions.

Operative clause (para. 32)
The Court,
By fifteen votes to one,
Rejects the Request for the indication of provisional meas-

ures submitted by the United Arab Emirates on 22 March 2019.
In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Bhandari, Robinson, Crawford, 
Gevorgian, Salam, Iwasawa; Judge ad hoc Daudet;
Against: Judge ad hoc Cot.

*
Vice-President Xue appends a declaration to the Order of 

the Court; Judges Tomka, Gaja and Gevorgian append a joint 
declaration to the Order of the Court; Judges Abraham and 
Cançado Trindade append separate opinions to the Order of 
the Court; Judge Salam appends a declaration to the Order of 
the Court; Judge ad hoc Cot appends a dissenting opinion to 
the Order of the Court.

*
*  *

Declaration of Vice-President Xue
Vice-President Xue voted in favour of the Court’s deci-

sion to reject the UAE’s Request for the indication of provi-
sional measures, but disagrees with some of the Court’s rea-
soning as regards the Court’s rejection of the third and fourth 
measures requested by the UAE.

Vice-President Xue is of the view that the third and 
fourth measures, which are each characterized as relating to 
the non-aggravation of the dispute, are sufficiently covered 
by the Court’s Order of 23 July 2018, by which the Parties are 
required to “refrain from any action which might aggravate or 
extend the dispute before the Court or make it more difficult 
to resolve” (Application of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Qatar v. 
United Arab Emirates), Provisional Measures, Order of 23 July 
2018, I.C.J. Reports 2018 (II), p. 434, para. 79 (2)). The third and 
fourth measures requested by the UAE are therefore superflu-
ous, and may be rejected on this ground.

The Court, however, reasons that measures aimed at the 
non-aggravation of the dispute can only be indicated as an 
addition to specific measures aimed at protecting the rights 
of the parties. Since the Court has declined to indicate any 
specific measures in the present case, it concludes that it can-
not indicate the third and fourth measures requested by the 
UAE, which relate solely to non-aggravation. Vice-President 
Xue considers that adding such a restrictive qualification to 
the Court’s power to indicate provisional measures may un-
duly restrain the power of the Court under Article 41 of the 
Statute and Article 75 of the Rules of Court.

Provisional measures proceedings, which exist in almost 
all legal systems, are intended to ensure due administration 
of justice and effective settlement of disputes. At the interna-
tional level, however, these proceedings have another dimen-
sion. As the principal judicial organ of the United Nations, 
the Court is entrusted to settle disputes between States in 
accordance with international law, and in so doing it contrib-
utes to the maintenance of international peace and security. 
As the Court observed in its provisional measures Order in 
the Frontier Dispute (Burkina Faso/Mali) case, incidents may 
occur which not only aggravate or extend a dispute, but also 
comprise a resort to force which is irreconcilable with the 
principle of the peaceful settlement of disputes. In these situ-
ations, the Court has not only the power, but also the duty to 
indicate such provisional measures as may conduce to the due 
administration of justice.

In the practice of the Court, it is not unusual that, in cas-
es involving use of force or serious violations of human rights 
and international humanitarian law, a provisional measure of 
non-aggravation of the dispute is requested or considered as 
the primary measure to be taken in light of the circumstanc-
es. Moreover, the questions whether a provisional measure of 
non-aggravation may be indicated alone and whether the Court 
should exercise its power to do so proprio motu have long been 
debated among the judges of the Court, as evidenced by many 
dissenting and separate opinions dealing with these issues.

It is noted that, since the Pulp Mills case, the Court has 
consistently treated measures of non-aggravation as ancillary 
to measures for the purpose of preserving specific rights. It is 
on the basis of this jurisprudential development that the present 
Order is intended to further clarify the issue. This effort, in Vice-
President Xue’s view, is too big of a step, and the Court may find 
its hands tied in future situations calling for an active response.
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Joint declaration of Judges Tomka, Gaja 
and Gevorgian

Judges Tomka, Gaja and Gevorgian have voted with 
the majority for the rejection of the Respondent’s Request 
for the indication of provisional measures, but do not agree 
with the statement made in the Order concerning prima 
facie jurisdiction. Referring to their previous joint declara-
tion concerning the Request for the indication of provision-
al measures submitted by the Applicant, they consider that 
the present dispute still does not fall within the scope of the 
International Convention on the Elimination of All Forms of 
Racial Discrimination (hereinafter “CERD”) and, prima facie, 
the Court lacks jurisdiction.

They consider that the same conclusion should be made 
when the Court examines further requests for the indication 
of provisional measures submitted in the same case, irrespec-
tive of whether a request is submitted by the Applicant or 
the Respondent.

Accordingly, the present Request for the indication of 
provisional measures should be rejected. Furthermore, they 
consider that the Court should have completed its anal-
ysis in view of assessing whether the rights claimed by the 
Respondent are based on CERD.

Separate opinion of Judge Abraham
In his separate opinion, Judge Abraham expresses his 

reservations concerning, first, the Court’s treatment of the 
question of prima facie jurisdiction and, second, the reasons 
for which the Court rejects the first two provisional measures 
requested by the United Arab Emirates.

As regards the first point, Judge Abraham considers that, 
in the present case, the Court was not required to address the 
question of prima facie jurisdiction, in so far as it found that 
the other conditions necessary for the indication of provi-
sional measures were not met. Judge Abraham recalls that 
the Court’s jurisdiction to entertain a request for provisional 
measures, which derives from Article 41 of its Statute, and its 
jurisdiction to entertain the merits of a case, which is based on 
the title of jurisdiction invoked in the principal claim, should 
not be confused. Judge Abraham notes that since prima facie 
jurisdiction to entertain the principal proceedings is one of 
the cumulative conditions required for the Court to be able 
to indicate provisional measures, in finding that a request 
should be rejected, it is sufficient for one of those conditions 
not to be met to dispense the Court from having to rule on 
the others. Furthermore, Judge Abraham finds it regrettable 
that the Court’s reasoning on this question does not make it 
sufficiently clear that, in the present case, the Court had no 
choice but to find that it has prima facie jurisdiction, as it did 
in its Order on the requests submitted by Qatar in the same 
case, due to the requirement of equal treatment of the Parties.

As regards the reasons for rejecting the first two measures 
requested, Judge Abraham considers that the Court appears 
to have adopted too restrictive a definition of the purpose of 
provisional measures proceedings, limiting the measures that 
can be ordered to those aimed at protecting the parties’ rights 

under the substantive provisions of the legal instrument 
forming the basis of jurisdiction over the merits of the case. 
In Judge Abraham’s opinion, the Court would thus appear 
to unduly exclude measures aimed at protecting each party’s 
procedural rights during the judicial process. According to 
Judge Abraham, the first two measures requested had to be 
rejected not, as the Court found, because they did not aim to 
protect a plausible right of the United Arab Emirates under 
CERD, but because the procedural rights at issue in the pres-
ent case are not exposed to any risk of irreparable harm.

Separate opinion of Judge Cançado Trindade
1. In his separate opinion, composed of nine parts, Judge 

Cançado Trindade begins by pointing out that in the handling 
of the present case of the Application of the CERD Convention 
(Qatar versus United Arab Emirates UAE), the International 
Court of Justice (ICJ) has faced an unfortunate sequence with 
the lodging with it of the present Request; in his perception, 
attention is to be kept on the importance of the provisional 
measures of protection indicated in the ICJ’s previous Order of 
23.07.2018, which remain in force, and are to be complied with.

2. The concern, in his view, is to remain in respect of the 
safeguard of human rights under the CERD Convention. The 
present Request has not invoked such rights. Judge Cançado 
Trindade adds that, as he attributes great importance to some 
related issues in the cas d’espèce , that in his perception under-
lie the present decision of the ICJ but are left out of the Court’s 
reasoning, he feels obliged to leave on the records, in the pres-
ent separate opinion, the identification of such issues and the 
foundations of his own personal position thereon.

3. Those issues are: (a) provisional measures of protection 
already ordered to secure respect for some human rights safe-
guarded under the CERD Convention; (b) the problem of the 
absence of link in the present Request; (c) the problem of its in-
consistencies as to the CERD Convention and as to the CERD 
Committee; (d) relevance and persistence of provisional meas-
ures of protection of persons in continuing situations of vulner-
ability; (e) the longstanding importance of the fundamental prin-
ciple of equality and non-discrimination; and (f) recapitulation 
of the key points that he sustains in the present separate opinion.

4. To start with, he recalls that the provisional measures 
of protection already ordered by the ICJ on 23.07.2018 remain 
in force, so as to secure the safeguard of the rights protected 
under Articles 2, 4, 5, 6 and 7 of the CERD Convention. This 
was duly requested by Qatar in its Request, as acknowledged 
by the ICJ’s Order of 23.07.2018. Contrariwise, the UAE, in its 
subsequent Request, does not invoke rights under Articles 2, 
4, 5, 6 and 7, protected by the CERD Convention; it simply 
alleges a violation of the compromissory clause (Article 22) of 
the CERD Convention.

5. In sequence, Judge Cançado Trindade observes that 
the present Request of the UAE does not establish the exist-
ence of a link between the rights whose protection is sought 
in the cas d’espèce under the CERD Convention and the pro-
visional measures requested by the UAE. Furthermore, Judge 
Cançado Trindade adds that the arguments contained in 
the present Request of provisional measures disclose certain 
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inconsistencies, which pertain to the rights (under the CERD 
Convention) to be protected, as well as to proceedings before 
the CERD Committee (para. 11).

6. In respect of the CERD Convention, it appears in-
consistent to request the ICJ as the UAE does to order provi-
sional measures by extending its prima facie jurisdiction and, 
at the same time, to object to its jurisdiction ratione materiae 
(para. 12). Moreover, the present Request does not address 
the safeguard of the human rights set forth in the CERD 
Convention, thus appearing to fall outside the scope of the 
CERD Convention.

7. The UAE incurs into inconsistencies arguing first 
that Qatar should have exhausted the CERD Committee pro-
cedure before seising the ICJ, and then also arguing that the 
ICJ should order Qatar to withdraw its submission before the 
CERD Committee and put an end to it (paras. 14–15). The 
UAE has thus raised contradictory arguments in respect of 
Qatar’s Request of provisional measures in 2018, and in re-
spect of its own present Request in 2019. The ICJ has clarified 
that it was not necessary to incur here into consideration of 
electa una via or lis pendens (paras. 16–18).

8. Judge Cançado Trindade then dwells upon the rele-
vance and persistence in the cas d’espèce of provisional meas-
ures of protection in continuing situations (part V), recalling 
the earlier reflections he presented to the ICJ, in this respect, 
e.g. in his previous separate opinion in the present case of 
the Application of the CERD Convention (Qatar versus UAE, 
Order of 23.07.2018); in his dissenting opinion in the case 
concerning the Obligation to Prosecute or Extradite (Belgium 
versus Senegal, Order of 28.05.2009); in his subsequent sepa-
rate opinion in the same case of the Obligation to Prosecute or 
Extradite (Judgment of 20.07.2012); in his dissenting opinions 
in the case on Jurisdictional Immunities of the State (Germany 
versus Italy, Order of 06.07.2010, and Judgment of 03.02.2012); 
in his separate opinions in the case of A.S. Diallo (Guinea ver-
sus D.R. Congo, Judgments of 30.11.2010, and of 19.06.2012); 
in his dissenting opinion in the case of the Application of the 
Convention against Genocide (Croatia versus Serbia, Judgment 
of 03.02.2015) (paras. 19–25).

9. Judge Cançado Trindade then refers to some of his 
own considerations developed in his aforementioned dissent-
ing and separate opinions, among which his ponderation that

“a continuing situation affecting or in breach of human 
rights has had an incidence at distinct stages of the pro-
ceedings before the ICJ, namely, in provisional measures 
(like in the present case of the Application of the CERD 
Convention, twice already), as well as in counter-claims, 
merits, and reparations” (para. 26).
10. Judge Cançado Trindade proceeds in underlining 

another related point (part VI), namely: “A continuing situ-
ation affecting human rights under the CERD Convention 
duly stressed by Qatar in its own Request which led to the 
ICJ’s Order of 23.07.2018 leads to the continuing vulnerability 
of victimized human beings, or potential victims. Under the 
CERD Convention and other human rights treaties, attention 
is focused on human beings affected, not on their States, nor 
on strictly inter-State relations. (…)

11. Hence the provisional measures of protection which 
were ordered by the ICJ last 23.07.2018, which remain in force, 
so as to safeguard some of the rights protected under the 
CERD Convention. The present Request by the UAE, unlike 
the previous Request by Qatar, does not refer to those rights. 
The question of human vulnerability counts on the attention 
of both contending parties in the present proceedings, but in 
distinct factual contexts addressed by the UAE and Qatar.

12. Qatar keeps on invoking the protection of rights 
under the CERD Convention. But, in the case of the posi-
tion of the UAE, it does not relate vulnerability to the rights 
safeguarded under the CERD Convention. The UAE’s pres-
ent Request cannot thus be dealt with by the ICJ in the same 
way as the previous Request by Qatar. Hence the distinct de-
cisions of the Court as to one request and the other. The im-
portant point is that the provisional measures of protection 
indicated in the ICJ’s Order of last 23.07.2018 remain in force, 
to the benefit of human beings protected under the CERD 
Convention in respect of some rights (under Articles 2, 4, 5, 6 
and 7)” (paras. 27 and 29–30).

13. Judge Cançado Trindade then moves his attention 
to the longstanding importance of the fundamental princi-
ple of equality and non-discrimination (part VII), which he 
warns “has received much more attention in the proceedings 
pertaining to the previous Order of the ICJ (of 23.07.2018, as 
to Qatar’s Request), than in the current proceedings (as to 
the UAE’s Request)” (para. 32). He further points out that the 
CERD Committee, in its practice, has been particularly at-
tentive to the prohibition of discriminatory measures against 
members of vulnerable groups (such as, e.g. migrants).

14. This can be said also he adds of the practice of 
other Committees under U.N. human rights Conventions 
(e.g. the Human Rights Committee; the Committee on the 
Elimination of Discrimination against Women (CEDAW); the 
Committee against Torture (CAT), among others). He further 
recalls that, in cases pertaining to the protection of human 
rights, the ICJ has been attentive to the work and decisions of 
such U.N. Committees (paras. 33–34).

15. Judge Cançado Trindade adds that “the idea of human 
equality, underlying the conception of the unity of the human 
kind, has marked its presence since the historical origins of the 
law of nations up to the present” (para. 36). And he continues:

“In recent years, the principle of equality and non-dis-
crimination, and the prohibition of arbitrariness, have 
also marked presence in international case-law, in-
cluding that of the ICJ (as I have pointed out, e.g., in my 
Separate Opinion in the ICJ’s Judgments on the case of 
A.S. Diallo, merits, 2010, and reparations, 2012 [Guinea 
versus D.R. Congo]; in my Separate Opinion in the ICJ’s 
Advisory Opinion on the Declaration of Independence of 
Kosovo, 2010; in my Dissenting Opinion in the case of the 
Application of the CERD Convention, 2011 [Georgia versus 
Russian Federation]; in my Separate Opinion in the ICJ’s 
Advisory Opinion on Judgment of the ILO Administrative 
Tribunal on a Complaint against IFAD, 2012; in my 
Dissenting Opinion in the case of the Application of the 
Convention against Genocide, 2015 [Croatia versus Serbia]; 
in my three Dissenting Opinions in the three cases of 
Obligations Concerning Negotiations Relating to Cessation 
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of the Nuclear Arms Race and to Nuclear Disarmament, 
2016 [Marshall Islands versus United Kingdom, India and 
Pakistan]; and in my Separate Opinion in the ICJ’s very 
recent Advisory Opinion on the Legal Consequences of the 
Separation of the Chagos Archipelago from Mauritius in 
1965, of 25.02.2019)” (para. 37).
16. He further recalls that this issue has been properly 

addressed in the ICJ’s prior Order of last 23.07.2018 in the 
present case of the Application of the CERD Convention, to 
which he has devoted much attention in his separate opinion 
appended thereto, having warned, inter alia, that this is “one 
of the rare examples of international case-law preceding inter-
national legal doctrine, and requiring from it due and greater 
attention” (para. 38).

17. In the present case of the Application of the CERD 
Convention, Judge Cançado Trindade points out, in pursuance 
to Qatar’s Request, the ICJ indicated provisional measures of 
protection of some rights under the CERD Convention; but 
the present Request by the UAE, making no reference to rights 
protected under the CERD Convention, has not provided the 
ICJ the occasion to do the same. And he then adds that

“[i]n dismissing this request, the ICJ could have made it 
clearer that the provisional measures that it has already or-
dered (on 23.07.2018) remain in force, and are to be com-
plied by the contending parties, to the benefit of human be-
ings protected under the relevant provisions of the CERD 
Convention” (para. 39).
18. In the light of the basic principle of equality and 

non-discrimination, the rights protected under the CERD 
Convention “are endowed with a fundamental character, with 
all legal consequences ensuing therefrom”; Judge Cançado 
Trindade then finds it

“disheartening that, in its reasoning in the present Order, 
the ICJ once again indulges repeatedly into what it be-
holds as ‘plausible rights’ (paras.  17, 21, 24, 25 and 26). 
Fundamental rights protected under the CERD Convention 
cannot be regarded or labelled as ‘plausible’ or ‘implausi-
ble’: they are fundamental rights” (para. 40).
19. This is a point corresponding to the position which he 

has been sustaining for a long time within the ICJ as illustrated 
by the very recent examples of his separate opinion in the case 
of Jadhav (India versus Pakistan, Order of 18.05.2017); his sep-
arate opinion in the case of the Application of the International 
Convention for the Suppression of the Financing of Terrorism 
and of the U.N. Convention on the Elimination of All Forms of 
Racial Discrimination (Ukraine versus Russian Federation, 
Order of 19.04.2017); his separate opinion in the present case 
of Application of the CERD Convention (Order of 23.07.2018) 
(paras. 41–43). And Judge Cançado Trindade adds that

“[i]n effect, continuing human vulnerability has marked 
permanent presence in human history, drawing attention 
to the need of protection of vulnerable persons and groups. 
Awareness of human vulnerability can be clearly found, 
e.g., in ancient Greek tragedies, which remain so contem-
porary in our days. (…) In the XXIst century, human vul-
nerability persists, and seems to increase” (para. 44).
20. In the epilogue of the present separate opinion 

(part IX), Judge Cançado Trindade clarifies that in this third 
recent case before the ICJ under the CERD Convention, the 

rights protected thereunder are the rights of human beings, 
and not rights of States.

21. The present Request by the UAE of provisional meas-
ures, dismissed by the ICJ, does not invoke any of the human 
rights protected under the CERD Convention. Such rights are 
already safeguarded under the provisional measures of protec-
tion (requested by Qatar) that have already been indicated by 
the ICJ in the cas d’espèce, in its previous Order of 23.07.2018, 
and remain in force. In rightly dismissing the present Request, 
the Court made references in the present Order (paras. 16–18, 
25–26 and 29) to its previous Order of 23.07.2018. Yet, in Judge 
Cançado Trindade’s understanding, the ICJ

“could have gone further beyond that, in expressly stress-
ing the maintenance of the provisional measures of pro-
tection that it had previously ordered, to be duly complied 
with, given the importance of the human rights safeguard-
ed under the CERD Convention” (para. 46).
22. In sustaining once again his humanist outlook, 

Judge Cançado Trindade proceeds, last but not least, to a re-
capitulation of the main points he makes in the present sep-
arate opinion, and the foundations of his own position, on 
provisional measures of protection, under a human rights 
treaty like the CERD Convention. He stresses the importance 
of the existence, in the cas d’espèce , of a continuing situation 
affecting some human rights under the CERD Convention, 
bringing to the fore the continuing vulnerability of the affected 
human beings, or potential victims, and underlining the rele-
vance of the provisional measures of protection in force since 
the ICJ’s Order of 23.07.2018.

23. He concludes that the fundamental principle of 
equality and non-discrimination, and the prohibition of arbi-
trariness, lying in the foundations of the CERD Convention it-
self, require particular attention. He reiterates that such atten-
tion “is already present at normative and jurisprudential levels, 
but it remains still insufficiently examined by the international 
legal doctrine, which should become more attentive and devot-
ed to the matter” (para. 50). The provisional measures of pro-
tection indicated by the ICJ’s Order of 23.07.2018, he reiterates, 
“remain in force and are to be duly complied with” (para. 50).

Declaration of Judge Salam
Judge Salam voted in favour of the operative clause of the 

present Order rejecting the requested measures, in line with the 
position expressed in his dissenting opinion appended to the 
Court’s Order of 23 July 2018 indicating provisional measures in 
the present case, where he took the view that the Court lacks ju-
risdiction in this case. However, he joins the Court in emphasiz-
ing the need for the Parties not to aggravate the present dispute.

Dissenting opinion of Judge ad hoc Cot
1. Judge ad hoc Cot voted against the operative part of the 

Order. In his opinion, the Court should have upheld at least the 
first provisional measure requested by the United Arab Emirates.

2. Judge ad hoc Cot considers that, in light of the 
doctrine of lis pendens, the procedural rights asserted by 
the United Arab Emirates are at least plausible under the 
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International Convention on the Elimination of All Forms of 
Racial Discrimination (hereinafter “CERD”). In his view, the 
provisions of CERD, in particular Article 22, allow an appli-
cation of lis pendens. He further considers that an adaptive 
approach should be taken to the doctrine of lis pendens, so 
that it may also be applied to issues of concurrency between 
judicial and quasi-judicial bodies. According to Judge ad hoc 
Cot, such an approach is particularly important when inter-
preting conventional provisions such as Article 22 of CERD, 
which provides for multiple methods of dispute settlement, 
but is rather ambiguous as to how they interrelate.

3. Judge ad hoc Cot believes that one possible inter-
pretation of Article 22 of CERD is that the dispute resolution 
mechanism provided for by the Convention should be exhaust-
ed before the case is brought before the Court. In his view, if a 
treaty provides for several methods of dispute settlement to be 
followed in a certain order, the parties to a dispute concerning 
that treaty have the procedural right to expect that order to 
be respected. In Judge ad hoc Cot’s opinion, it follows that, 
under Article 22, the parties to a dispute concerning CERD 
may legitimately expect that the dispute cannot be pending 
simultaneously before the Court and the Committee on the 

Elimination of Racial Discrimination. He points out that the 
Order made by the Court today does not preclude that this 
interpretation of Article 22 is at least plausible.

4. As regards the measure to be adopted to address 
the lis pendens situation in this case appropriately, Judge ad 
hoc Cot considers that an immediate withdrawal of Qatar’s 
Communication to the Committee on the Elimination of Racial 
Discrimination was not the only way to resolve the situation. 
In his opinion, if the measure requested by the United Arab 
Emirates risked having a disproportionate effect on Qatar, the 
Court could have made an order providing for the suspension 
of the proceedings before the Committee on the Elimination 
of Racial Discrimination, by directing Qatar to take all meas-
ures at its disposal to ensure that the proceedings before the 
Committee are suspended pending the final decision in this 
case. In the alternative, Judge ad hoc Cot believes that the Court 
could have exercised its power under Article 75, paragraph 1, 
of the Rules of Court to conclude, for example, that it should 
suspend the present proceedings until the Committee on the 
Elimination of Racial Discrimination has issued its concluding 
observations on the Communication submitted by Qatar.
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On 19 July 2019, the International Court of Justice deliv-
ered its Judgment in the Jadhav case (India v. Pakistan).

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Gevorgian, Salam, Iwasawa; Judge ad 
hoc Jillani; Deputy-Registrar Fomété.

*
*  *

Procedural background (paras. 1–19)
The Court recalls that, on 8 May 2017, the Government of 

the Republic of India (hereinafter “India”) filed an Application 
instituting proceedings against the Islamic Republic of 
Pakistan (hereinafter “Pakistan”) alleging violations of the 
Vienna Convention on Consular Relations of 24 April 1963 
(hereinafter the “Vienna Convention”) “in the matter of the 
detention and trial of an Indian national, Mr. Kulbhushan 
Sudhir Jadhav”, sentenced to death by a military court in 
Pakistan in April 2017. On the same day, India submitted a 
Request for the indication of provisional measures.

By an Order of 18 May 2017, the Court indicated the fol-
lowing provisional measures:

“Pakistan shall take all measures at its disposal to ensure 
that Mr. Jadhav is not executed pending the final decision 
in these proceedings and shall inform the Court of all the 
measures taken in implementation of the present Order.”
It further decided that, “until the Court has given its fi-

nal decision, it shall remain seised of the matters which form 
the subject-matter of this Order”.

I. Factual Background (paras. 20–32)
The Court begins by setting out the factual background 

of the case. It recalls that since 3 March 2016, an individual 
named Kulbhushan Sudhir Jadhav (hereinafter “Mr. Jadhav”) 
has been in the custody of Pakistani authorities. The circum-
stances of his apprehension remain in dispute between the 
Parties. According to India, Mr. Jadhav was kidnapped from 
Iran and subsequently transferred to Pakistan and detained 
for interrogation. Pakistan contends that Mr. Jadhav, whom 
it accuses of performing acts of espionage and terrorism on 
behalf of India, was arrested in Balochistan near the border 
with Iran after illegally entering Pakistani territory. Pakistan 
explains that, at the moment of his arrest, Mr. Jadhav was in 
possession of an Indian passport bearing the name “Hussein 
Mubarak Patel”. India denies these allegations.

The Court notes that, on 25 March 2016, Pakistan raised 
the issue with the High Commissioner of India in Islamabad 
and released a video in which Mr. Jadhav appears to confess to 
his involvement in acts of espionage and terrorism in Pakistan 
at the behest of India’s foreign intelligence agency “Research 
and Analysis Wing” (also referred to by its acronym “RAW”). 

The circumstances under which the video was recorded are 
unknown to the Court. On the same day, Pakistan noti-
fied the permanent members of the Security Council of the 
United Nations of the matter.

Also on the same day, by means of a Note Verbale from 
the High Commission of India in Islamabad to the Ministry 
of Foreign Affairs of Pakistan, India noted the “purported ar-
rest of an Indian” and requested consular access “at the ear-
liest” to “the said individual”. Subsequently, and at least until 
9 October 2017, India sent more than ten Notes Verbales in 
which it identified Mr. Jadhav as its national and sought con-
sular access to him.

The trial of Mr. Jadhav started on 21 September 2016 and, 
according to Pakistan, was conducted before a Field General 
Court Martial. Various details of the trial were made pub-
lic by means of a press release and a statement dated 10 and 
14 April 2017 respectively. On the basis of this information 
(from the only source made available to the Court), it appears 
that Mr. Jadhav was tried under Section 59 of the Pakistan 
Army Act of 1952 and Section 3 of the Official Secrets Act of 
1923. According to Pakistan, after the trial had begun, he was 
given an additional period of three weeks in order to facilitate 
the preparation of his defence, for which “a law qualified field 
officer” was specifically appointed.

On 23 January 2017, the Ministry of Foreign Affairs of 
Pakistan sent a “Letter of Assistance for Criminal Investigation 
against Indian National Kulbhushan Sudhair Jadhev” to the 
High Commission of India in Islamabad, seeking, in particu-
lar, support in “obtaining evidence, material and record for 
the criminal investigation” of Mr. Jadhav’s activities.

On 21  March 2017, the Ministry of Foreign Affairs of 
Pakistan sent a Note Verbale to the High Commission of India 
in Islamabad indicating that India’s request for consular access 
would be considered “in the light of Indian side’s response to 
Pakistan’s request for assistance in investigation process and 
early dispensation of justice”. On 31 March 2017, India replied 
that “[c]onsular access to Mr.  Jadhav would be an essential 
pre-requisite in order to verify the facts and understand the 
circumstances of his presence in Pakistan”. The Parties raised 
similar arguments in subsequent diplomatic exchanges.

On 10 April 2017, Pakistan announced that Mr. Jadhav 
had been sentenced to death.

On 26  April 2017, the High Commission of India in 
Islamabad transmitted to Pakistan, on behalf of Mr. Jadhav’s 
mother, an “appeal” under Section 133 (B) and a petition to 
the Federal Government of Pakistan under Section 131 of the 
Pakistan Army Act. On 22 June 2017, the Inter Services Public 
Relations of Pakistan issued a press release announcing that 
Mr. Jadhav had made a mercy petition to the Chief of Army 
Staff after the rejection of his appeal by the Military Appellate 
Court. India claims that it has received no clear information 
on the circumstances of this appeal or the status of any appeal 
or petition concerning Mr. Jadhav’s sentence.

235. JADHAV CASE (INDIA v. PAKISTAN)

Judgment of 17 July 2019
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II. Jurisdiction (paras. 33–38)
The Court begins by observing that India and 

Pakistan have been parties to the Vienna Convention since 
28 December 1977 and 14 May 1969 respectively and were, 
at the time of the filing of the Application, parties to the 
Optional Protocol to the Vienna Convention on Consular 
Relations concerning the Compulsory Settlement of Disputes 
(hereinafter the “Optional Protocol”) without any reserva-
tions or declarations. India seeks to found the Court’s ju-
risdiction on Article 36, paragraph 1, of the Statute and on 
Article I of the Optional Protocol, which provides:

“Disputes arising out of the interpretation or application of 
the Convention shall lie within the compulsory jurisdiction 
of the International Court of Justice and may accordingly 
be brought before the Court by an application made by any 
party to the dispute being a Party to the present Protocol.”
In the Court’s view, the dispute between the Parties con-

cerns the question of consular assistance with regard to the 
arrest, detention, trial and sentencing of Mr. Jadhav. The Court 
notes that Pakistan has not contested that the dispute relates to 
the interpretation and application of the Vienna Convention.

With regard to India’s submissions asking the Court to 
declare that Pakistan has violated Mr. Jadhav’s “elementary 
human rights”, “which are also to be given effect as mandated 
under Article 14 of the 1966 International Covenant on Civil 
and Political Rights”, the Court observes that its jurisdic-
tion in the present case arises from Article I of the Optional 
Protocol and therefore does not extend to the determination 
of breaches of international law obligations other than those 
under the Vienna Convention.

This conclusion does not preclude the Court from taking 
into account other obligations under international law in so 
far as they are relevant to the interpretation of the Vienna 
Convention.

In light of the foregoing, the Court finds that it has jurisdic-
tion under Article I of the Optional Protocol to entertain India’s 
claims based on alleged violations of the Vienna Convention.

III. Admissibility (paras. 39–66)
Pakistan has raised three objections to the admissibility 

of India’s Application. These objections are based on India’s 
alleged abuse of process, abuse of rights and unlawful con-
duct. The Court addresses each of these in turn.

A. First objection: abuse of process (paras. 40–50)
In its first objection to the admissibility of India’s 

Application, Pakistan asks the Court to rule that India has 
abused the Court’s procedures. Pakistan advances two main 
arguments to this end. First, it alleges that when requesting 
the indication of provisional measures on 8 May 2017, India 
failed to draw the Court’s attention to the existence of a 
constitutional right to lodge a clemency petition. Secondly, 
Pakistan submits that, prior to instituting proceedings on 
8 May 2017, India had failed to give consideration to other 
dispute settlement mechanisms envisaged in Articles II and 
III of the Optional Protocol.

The Court observes, in relation to Pakistan’s first argu-
ment, that in its Order indicating provisional measures, it took 
into account the possible consequences for Mr. Jadhav’s situ-
ation of the availability under Pakistani law of any appeal or 
petition procedure, including the clemency petition to which 
Pakistan refers in support of its claim. In this regard, it con-
cluded inter alia that “[t]here [was] considerable uncertainty as 
to when a decision on any appeal or petition could be rendered 
and, if the sentence is maintained, as to when Mr. Jadhav could 
be executed”. Therefore, there is no basis to conclude that India 
abused its procedural rights when requesting the Court to in-
dicate provisional measures in this case.

In relation to the second argument, the Court notes that 
none of the provisions of the Optional Protocol relied on by 
Pakistan contain preconditions to the Court’s exercise of its 
jurisdiction. It follows that India was under no obligation in 
the present case to consider other dispute settlement mech-
anisms prior to instituting proceedings before the Court 
on 8 May 2017. Thus, Pakistan’s objection based on the al-
leged non-compliance by India with Articles II and III of the 
Optional Protocol cannot be upheld.

Accordingly, the Court finds that Pakistan’s first objec-
tion to the admissibility of India’s Application must be rejected.

B. Second objection: abuse of rights (paras. 51–58)
In its second objection to the admissibility of India’s 

Application, Pakistan requests the Court to rule that India 
has abused various rights it has under international law. In 
its pleadings, Pakistan has based this objection on three main 
arguments. First, it refers to India’s refusal to “provide ev-
idence” of Mr.  Jadhav’s Indian nationality by means of his 
“actual passport in his real name”, even though it has a duty 
to do so. Secondly, Pakistan mentions India’s failure to en-
gage with its request for assistance in relation to the criminal 
investigations into Mr. Jadhav’s activities. Thirdly, Pakistan 
alleges that India authorized Mr. Jadhav to cross the Indian 
border with a “false cover name authentic passport” in order 
to conduct espionage and terrorist activities. In relation to 
these arguments, Pakistan invokes various counter-terrorism 
obligations set out in Security Council resolution 1373 (2001).

The Court recalls that in its Judgment on the preliminary 
objections in the case concerning Immunities and Criminal 
Proceedings (Equatorial Guinea v. France), the Court ruled that 
abuse of rights cannot be invoked as a ground of inadmissibili-
ty when the establishment of the right in question is properly a 
matter for the merits. The Court notes, however, that by raising 
the argument that India has not provided the Court with his 
actual passport in his real name, Pakistan appears to suggest 
that India has failed to prove Mr. Jadhav’s nationality.

In this respect, the Court observes that the evidence 
before it shows that both Parties have considered Mr. Jadhav 
to be an Indian national. Consequently, the Court is satis-
fied that the evidence before it leaves no room for doubt that 
Mr. Jadhav is of Indian nationality.

Pakistan further refers to various alleged breach-
es of India’s obligations under Security Council resolu-
tion 1373 (2001), contending, in particular, that India failed 
to respond to Pakistan’s request for mutual legal assistance 
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with its criminal investigations into Mr. Jadhav’s espionage 
and terrorism activities. The Court observes that, in essence, 
Pakistan seems to argue that India cannot request consular 
assistance with respect to Mr. Jadhav, while at the same time it 
has violated other obligations under international law as a re-
sult of the aforementioned acts. While Pakistan has not clear-
ly explained the link between these allegations and the rights 
invoked by India on the merits, in the Court’s view, such al-
legations are properly a matter for the merits and therefore 
cannot be invoked as a ground of inadmissibility.

For these reasons, the Court finds that Pakistan’s sec-
ond objection to the admissibility of India’s Application must 
be rejected. The second and third arguments advanced by 
Pakistan are addressed when dealing with the merits.

C. Third objection: India’s alleged unlawful conduct 
(paras. 59–65)
In its third objection to the admissibility of India’s 

Application, Pakistan asks the Court to dismiss the Application 
on the basis of India’s alleged unlawful conduct, relying on the 
doctrine of “clean hands” and the principles of “ex turpi causa 
non oritur actio” and “ex injuria jus non oritur”. In particu-
lar, Pakistan contends that India has failed to respond to its 
request for assistance with the investigation into Mr. Jadhav’s 
activities, that it has provided him with a “false cover name 
authentic passport” and, more generally, that it is responsible 
for Mr. Jadhav’s espionage and terrorism activities in Pakistan.

The Court does not consider that an objection based on 
the “clean hands” doctrine may by itself render an application 
based on a valid title of jurisdiction inadmissible. The Court 
therefore concludes that Pakistan’s objection based on the 
said doctrine must be rejected.

With regard to the argument based on a principle to 
which it refers as “ex turpi causa [non oritur actio]”, the Court 
is of the view that Pakistan has not explained how any of the 
wrongful acts allegedly committed by India may have pre-
vented Pakistan from fulfilling its obligation in respect of 
the provision of consular assistance to Mr. Jadhav. The Court 
therefore finds that Pakistan’s objection based on the princi-
ple of “ex turpi causa non oritur actio” cannot be upheld.

This finding leads the Court to a similar conclusion 
with regard to the principle of ex injuria jus non oritur, which 
stands for the proposition that unlawful conduct cannot 
modify the law applicable in the relations between the Parties. 
In the view of the Court, this principle is inapposite to the 
circumstances of the present case.

Accordingly, the Court finds that Pakistan’s third objec-
tion to the admissibility of India’s Application must be rejected.

In light of the foregoing, the Court concludes that the three 
objections to the admissibility of the Application raised by Pakistan 
must be rejected and that India’s Application is admissible.

IV. The alleged violations of the Vienna Convention on 
Consular relations (paras. 67–124)

The Court notes that Pakistan advances several conten-
tions concerning the applicability of certain provisions of the 
Vienna Convention to the case of Mr. Jadhav.

A. Applicability of Article 36 of the Vienna Convention 
on Consular Relations (paras. 68–98)
The Court observes that Pakistan’s contentions regarding 

the applicability of the Vienna Convention are threefold. First, 
Pakistan argues that Article  36 of the Vienna Convention 
does not apply in prima facie cases of espionage. Secondly, 
it contends that customary international law governs cases 
of espionage in consular relations and allows States to make 
exceptions to the provisions on consular access contained in 
Article 36 of the Vienna Convention. Thirdly, Pakistan main-
tains that it is the 2008 Agreement on Consular Access be-
tween India and Pakistan (hereinafter the “2008 Agreement”), 
rather than Article 36 of the Vienna Convention, which regu-
lates consular access in the present case. The Court examines 
each of these arguments in turn.

1. Alleged exception to Article 36 of the Vienna 
Convention based on charges of espionage 
(paras. 69–86)

(a) Interpretation of Article 36 of the Vienna Convention 
in accordance with the ordinary meaning of its terms 
(paras. 72–75)
With regard to Pakistan’s first contention, the Court 

observes that neither Article 36 nor any other provision of 
the Vienna Convention contains a reference to cases of es-
pionage. Nor does Article 36 exclude from its scope, when 
read in its context and in light of the object and purpose of 
the Convention, certain categories of persons, such as those 
suspected of espionage.

The object and purpose of the Vienna Convention as 
stated in its preamble is to “contribute to the development of 
friendly relations among nations”. The purpose of Article 36, 
paragraph 1, of the Convention as indicated in its introduc-
tory sentence is to “facilitat[e] the exercise of consular func-
tions relating to nationals of the sending State”. Consequently, 
consular officers may in all cases exercise the rights relating 
to consular access set out in that provision for the nationals of 
the sending State. It would run counter to the purpose of that 
provision if the rights it provides could be disregarded when 
the receiving State alleges that a foreign national in its custody 
was involved in acts of espionage.

The Court thus concludes that, when interpreted in ac-
cordance with the ordinary meaning to be given to the terms 
of the Vienna Convention in their context and in the light of 
its object and purpose, Article 36 of the Convention does not 
exclude from its scope certain categories of persons, such as 
those suspected of espionage.

(b) The travaux préparatoires of Article 36 
(paras. 76–86)
In the Court’s view, the travaux préparatoires (in par-

ticular, the discussions of the International Law Commission 
in 1960 on the topic of “consular intercourse and immuni-
ties” and the discussions at the United Nations Conference on 
Consular Relations held in Vienna from 4 March to 22 April 
1963) serve to confirm the interpretation that Article 36 does 
not exclude from its scope certain categories of persons, such 
as those suspected of espionage.
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2. Alleged espionage exception under customary 
international law (paras. 87–90)

Turning to Pakistan’s second argument, the Court notes 
that the preamble of the Vienna Convention states that “the rules 
of customary international law continue to govern matters not 
expressly regulated by the provisions of the present Convention”. 
Article 36 of the Convention expressly regulates the question of 
consular access to, and communication with, nationals of the 
sending State and makes no exception with regard to cases of 
espionage. The Court therefore considers that Article 36 of the 
Convention, and not customary international law, governs the 
matter at hand in the relations between the Parties.

Having reached this conclusion, the Court does not 
find it necessary to determine whether, when the Vienna 
Convention was adopted in 1963, there existed the rule of 
customary international law that Pakistan advances.

3. Relevance of the 2008 Agreement on Consular 
Access between India and Pakistan (paras. 91–97)

The Court next turns to Pakistan’s third contention that 
the 2008 Agreement governs consular access in the present case.

The Court recalls that point (vi) of the 2008 Agreement 
provides that “[i]n case of arrest, detention or sentence made 
on political or security grounds, each side may examine the 
case on its merits”. It also recalls that, in the preamble of the 
Agreement, the Parties declared that they were “desirous of 
furthering the objective of humane treatment of nationals of 
either country arrested, detained or imprisoned in the oth-
er country”. The Court is of the view that point (vi) of the 
Agreement cannot be read as denying consular access in the 
case of an arrest, detention or sentence made on political or 
security grounds. Given the importance of the rights con-
cerned in guaranteeing the humane treatment of nationals of 
either country arrested, detained or imprisoned in the other 
country, if the Parties had intended to restrict in some way 
the rights guaranteed by Article 36, one would expect such 
an intention to be unequivocally reflected in the provisions of 
the Agreement. The Court considers that this is not the case.

Moreover, any derogation from Article 36 of the Vienna 
Convention for political or security grounds may render the 
right related to consular access meaningless as it would give 
the receiving State the possibility of denying such access.

Account should also be taken of Article 73, paragraph 2, 
of the Vienna Convention for the purpose of interpreting the 
2008 Agreement. This paragraph provides that “[n]othing in 
the present Convention shall preclude States from concluding 
international agreements confirming or supplementing or ex-
tending or amplifying the provisions thereof”. The language 
of this paragraph indicates that it refers to subsequent agree-
ments to be concluded by parties to the Vienna Convention. 
The Court notes that the Vienna Convention was drafted 
with a view to establishing, to the extent possible, uniform 
standards for consular relations. The ordinary meaning of 
Article 73, paragraph 2, suggests that it is consistent with the 
Vienna Convention to conclude only subsequent agreements 
which confirm, supplement, extend or amplify the provisions 
of that instrument, such as agreements which regulate matters 
not covered by the Convention.

The Court notes that the Parties have negotiated the 
2008 Agreement in full awareness of Article 73, paragraph 2, 
of the Vienna Convention. Having examined that Agreement 
and in light of the conditions set out in Article  73, para-
graph 2, the Court is of the view that the 2008 Agreement 
is a subsequent agreement intended to “confirm, supplement, 
extend or amplify” the Vienna Convention. Consequently, the 
Court considers that point (vi) of that Agreement does not, as 
Pakistan contends, displace the obligations under Article 36 
of the Vienna Convention.

*
*  *

For these reasons, the Court finds that none of the ar-
guments raised by Pakistan concerning the applicability of 
Article 36 of the Vienna Convention to the case of Mr. Jadhav 
can be upheld. The Court thus concludes that the Vienna 
Convention is applicable in the present case, regardless of the 
allegations that Mr. Jadhav was engaged in espionage activities.

B. Alleged violations of Article 36 of the Vienna Convention 
on Consular Relations (paras. 99–120)
India contends in its final submissions that Pakistan act-

ed in breach of its obligations under Article 36 of the Vienna 
Convention (i) by not informing India, without delay, of the 
detention of Mr. Jadhav; (ii) by not informing Mr. Jadhav of 
his rights under Article 36; and (iii) by denying consular of-
ficers of India access to Mr. Jadhav.

1. Alleged failure to inform Mr. Jadhav of his rights 
under Article 36, paragraph 1 (b) (paras. 100–102)

With respect to India’s first submission, the Court recalls 
that Article 36, paragraph 1 (b), of the Vienna Convention pro-
vides that the competent authorities of the receiving State must 
inform a foreign national in detention of his rights under that 
provision. The Court therefore needs to determine whether the 
competent Pakistani authorities informed Mr. Jadhav of his 
rights in accordance with this provision. In this respect, the 
Court observes that Pakistan has not contested India’s con-
tention that Mr. Jadhav was not informed of his rights under 
Article 36, paragraph 1 (b), of the Convention. To the contra-
ry, in the written and oral proceedings, Pakistan consistently 
maintained that the Convention does not apply to an individ-
ual suspected of espionage. The Court infers from this position 
of Pakistan that it did not inform Mr. Jadhav of his rights un-
der Article 36, paragraph 1 (b), of the Vienna Convention, and 
thus concludes that Pakistan breached its obligation to inform 
Mr. Jadhav of his rights under that provision.

2. Alleged failure to inform India, without 
delay, of the arrest and detention of Mr. Jadhav 
(paras. 103–113)

Turning to India’s second submission, the Court recalls 
that Article 36, paragraph 1 (b), of the Vienna Convention 
provides that if a national of the sending State is arrested or 
detained, and “if he so requests”, the competent authorities 
of the receiving State must, “without delay”, inform the con-
sular post of the sending State. To examine India’s claim that 
Pakistan breached its obligation under this provision, the 
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Court considers, first, whether Mr. Jadhav made such a re-
quest and, secondly, whether Pakistan informed India’s con-
sular post of the arrest and detention of Mr. Jadhav. Finally, if 
the Court finds that notification was provided by Pakistan, it 
will examine whether it was made “without delay”.

Interpreting Article 36, paragraph 1 (b), in accordance 
with the ordinary meaning of the terms used, the Court notes 
that there is an inherent connection between the obligation of 
the receiving State to inform a detained person of his rights 
under Article 36, paragraph 1 (b), and his ability to request 
that the consular post of the sending State be informed of 
his detention. Unless the receiving State has fulfilled its ob-
ligation to inform a detained person of his rights under 
Article 36, paragraph 1 (b), he may not be aware of his rights 
and consequently may not be in a position to make a request 
that the competent authorities of the receiving State inform 
the sending State’s consular post of his arrest.

The Court observes that Article 36, paragraph 1 (b), of 
the Convention provides that if a detained person “so re-
quests”, the competent authorities of the receiving State must 
inform the consular post of the sending State. The phrase “if 
he so requests” must be read in conjunction with the obliga-
tion of the receiving State to inform the detained person of 
his rights under Article 36, paragraph 1 (b). The Court has 
already found that Pakistan failed to inform Mr. Jadhav of his 
rights. Consequently, the Court is of the view that Pakistan 
was under an obligation to inform India’s consular post of 
the arrest and detention of Mr.  Jadhav in accordance with 
Article 36, paragraph 1 (b), of the Convention.

Moreover, the Court observes that, when a national of 
the sending State is in prison, custody or detention, an obli-
gation of the authorities of the receiving State to inform the 
consular post of the sending State is implied by the rights of 
the consular officers under Article 36, paragraph 1 (c), to visit 
the national, to converse and correspond with him and to ar-
range for his legal representation.

The Court then proceeds to the second question, that of 
whether Pakistan informed India of the arrest and detention of 
Mr. Jadhav. The Court observes that Article 36, paragraph 1 (b), 
does not specify the manner in which the receiving State should 
inform the consular post of the sending State of the detention 
of one of its nationals. What is important is that the informa-
tion contained in the notification is sufficient to facilitate the 
exercise by the sending State of the consular rights envisaged by 
Article 36, paragraph 1, of the Vienna Convention. Pakistan’s 
action on 25 March 2016 enabled India to make a request for 
consular access on the same day. Under the circumstances, 
the Court considers that Pakistan notified India on 25 March 
2016 of the arrest and detention of Mr. Jadhav, as required by 
Article 36, paragraph 1 (b), of the Vienna Convention.

The Court turns to the final question, that of whether the 
notification was given “without delay”. Pakistan claims that at 
the time of his arrest on 3 March 2016, Mr. Jadhav was in posses-
sion of an Indian passport bearing the name “Hussein Mubarak 
Patel”. In the circumstances of the present case, the Court con-
siders that there were sufficient grounds at the time of the arrest 
on 3 March 2016 or shortly thereafter for Pakistan to conclude 
that the person was, or was likely to be, an Indian national, thus 

triggering its obligation to inform India of his arrest in accord-
ance with Article 36, paragraph 1 (b), of the Vienna Convention.

There was a delay of some three weeks between 
Mr.  Jadhav’s arrest on 3  March 2016 and the notification 
made to India on 25 March 2016. The Court recalls that nei-
ther the terms of the Vienna Convention as normally under-
stood, nor its object and purpose, suggest that “without delay” 
is to be understood as “immediately upon arrest and before 
interrogation”. It also recalls that there is no suggestion in the 
travaux that the phrase “without delay” might have different 
meanings in each of the three sets of circumstances in which 
it is used in Article 36, paragraph 1 (b). Taking account of 
the particular circumstances of the present case, the Court 
considers that the fact that the notification was made some 
three weeks after the arrest in this case constitutes a breach 
of the obligation to inform “without delay”, as required by 
Article 36, paragraph 1 (b), of the Vienna Convention.

3. Alleged failure to provide consular access 
(paras. 114–119)

The Court then addresses India’s third submission con-
cerning the alleged failure of Pakistan to provide consular 
access to Mr. Jadhav. The Court recalls that Article 36, para-
graph 1, creates individual rights, which, by virtue of Article I 
of the Optional Protocol, may be invoked in this Court by the 
national State of the detained person.

In the present case, it is undisputed that Pakistan has 
not granted any Indian consular officer access to Mr. Jadhav. 
India has made a number of requests for consular access 
since 25 March 2016. Pakistan responded to India’s request 
for consular access for the first time in its Note Verbale dat-
ed 21 March 2017, in which it stated that “the case for the 
consular access to the Indian national, Kulbushan Jadhev 
shall be considered, in the light of Indian side’s response to 
Pakistan’s request for assistance in investigation process and 
early dispensation of justice”. The Court is of the view that 
the alleged failure by India to co-operate in the investigation 
process in Pakistan does not relieve Pakistan of its obligation 
to grant consular access under Article 36, paragraph 1, of the 
Convention, and does not justify Pakistan’s denial of access to 
Mr. Jadhav by consular officers of India.

Article 36, paragraph 1 (c), provides that consular officers 
have the right to arrange legal representation for a detained 
national of the sending State. The provision presupposes that 
consular officers can arrange legal representation based on 
conversation and correspondence with the detained person. 
In the view of the Court, Pakistan’s contention that Mr. Jadhav 
was allowed to choose a lawyer for himself, but that he opted 
to be represented by a defending officer qualified for legal rep-
resentation, even if it is established, does not dispense with the 
consular officers’ right to arrange for his legal representation.

The Court therefore concludes that Pakistan has 
breached the obligations incumbent on it under Article 36, 
paragraph 1 (a) and (c), of the Vienna Convention, by denying 
consular officers of India access to Mr.  Jadhav, contrary to 
their right to visit him, to converse and correspond with him, 
and to arrange for his legal representation.

*
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Having concluded that Pakistan acted in breach of its ob-
ligations under Article 36, paragraph 1 (a), (b) and (c), of the 
Vienna Convention, the Court turns to examine Pakistan’s 
contentions based on abuse of rights.

C. Abuse of rights (paras. 121–124)
In light of the foregoing, the Court addresses the ques-

tion whether India’s alleged violations of international law in-
voked by Pakistan in support of its contentions based on abuse 
of rights may constitute a defence on the merits. In essence, 
Pakistan argues that India cannot request consular assistance 
with respect to Mr. Jadhav, while at the same time it has failed 
to comply with other obligations under international law.

In this respect, the Court recalls that the Vienna 
Convention “lays down certain standards to be observed by all 
States parties, with a view to the ‘unimpeded conduct of consu-
lar relations’”, and that Article 36 on consular assistance to and 
communication with nationals undergoing criminal proceed-
ings sets forth rights both for the State and the individual which 
are interdependent. In the Court’s view, there is no basis under 
the Vienna Convention for a State to condition the fulfilment of 
its obligations under Article 36 on the other State’s compliance 
with other international law obligations. Otherwise, the whole 
system of consular assistance would be severely undermined.

For these reasons, the Court concludes that none of 
Pakistan’s allegations relating to abuse of rights by India justi-
fies breaches by Pakistan of its obligations under Article 36 of 
the Vienna Convention. Pakistan’s arguments in this respect 
must therefore be rejected.

V. Remedies (paras. 125–148)
In summary, India requests the Court to adjudge and de-

clare that Pakistan acted in breach of Article 36 of the Vienna 
Convention on Consular Relations. Pursuant to the foregoing, 
India asks the Court to declare that the sentence of Pakistan’s 
military court is violative of international law and the provi-
sions of the Vienna Convention, and that India is entitled to res-
titutio in integrum. It also requests the Court to annul the de-
cision of the military court and restrain Pakistan from giving 
effect to the sentence or conviction, to direct Pakistan to release 
Mr. Jadhav and to facilitate his safe passage to India. In the 
alternative, and if the Court were to find that Mr. Jadhav is not 
to be released, India requests the Court to annul the decision of 
the military court and restrain Pakistan from giving effect to 
the sentence awarded by that court. In the further alternative, 
India asks the Court to direct Pakistan to take steps to annul 
the decision of the military court. In either event, it requests the 
Court to direct a trial under ordinary law before civilian courts, 
after excluding Mr. Jadhav’s confession and in strict conformity 
with the provisions of the International Covenant on Civil and 
Political Rights, with full consular access and with a right for 
India to arrange for Mr. Jadhav’s legal representation.

The Court notes that it has already found that Pakistan 
acted in breach of its obligations under Article  36 of the 
Vienna Convention: first, by not informing Mr. Jadhav of his 
rights under Article 36, paragraph 1 (b); secondly, by not in-
forming India, without delay, of the arrest and detention of 
Mr. Jadhav; and thirdly, by denying access to Mr. Jadhav by 

consular officers of India, contrary to their right, inter alia, to 
arrange for his legal representation.

The Court considers that the first and third breaches by 
Pakistan, as just set out, constitute internationally wrongful 
acts of a continuing character. Accordingly, the Court is of 
the view that Pakistan is under an obligation to cease those 
acts and to comply fully with its obligations under Article 36 
of the Vienna Convention. Consequently, Pakistan must in-
form Mr.  Jadhav without further delay of his rights under 
Article 36, paragraph 1 (b), and allow Indian consular officers 
to have access to him and to arrange for his legal representa-
tion, as provided by Article 36, paragraph 1 (a) and (c).

With regard to India’s submission that the Court de-
clare that the sentence handed down by Pakistan’s military 
court is violative of international law and the provisions of the 
Vienna Convention, the Court recalls that its jurisdiction has 
its basis in Article I of the Optional Protocol. This jurisdiction 
is limited to the interpretation or application of the Vienna 
Convention and does not extend to India’s claims based on 
any other rules of international law. The Court notes, howev-
er, that the remedy to be ordered in this case has the purpose 
of providing reparation only for the injury caused by the in-
ternationally wrongful act of Pakistan that falls within the 
Court’s jurisdiction, namely its breach of obligations under 
Article 36 of the Vienna Convention on Consular Relations, 
and not of the Covenant.

With regard to India’s contention that it is entitled to res-
titutio in integrum and its request to annul the decision of the 
military court and to restrain Pakistan from giving effect to 
the sentence or conviction, and its further request to direct 
Pakistan to take steps to annul the decision of the military 
court, to release Mr. Jadhav and to facilitate his safe passage 
to India, the Court reiterates that it is not the conviction and 
sentence of Mr. Jadhav which are to be regarded as a viola-
tion of Article 36 of the Vienna Convention. The Court also 
recalls that it is not to be presumed that partial or total an-
nulment of conviction or sentence provides the necessary and 
sole remedy in cases of violations of Article 36 of the Vienna 
Convention. Thus, the Court finds that these submissions 
made by India cannot be upheld.

The Court considers the appropriate remedy in this case 
to be effective review and reconsideration of the conviction 
and sentence of Mr. Jadhav. The Court notes that Pakistan 
acknowledges that this is the appropriate remedy in the pres-
ent case. Special emphasis must be placed on the need for the 
review and reconsideration to be effective. The review and re-
consideration of the conviction and sentence of Mr. Jadhav, in 
order to be effective, must ensure that full weight is given to 
the effect of the violation of the rights set forth in Article 36, 
paragraph 1, of the Convention and guarantee that the vio-
lation and the possible prejudice caused by the violation are 
fully examined. It presupposes the existence of a procedure 
which is suitable for this purpose. The Court observes that it 
is normally the judicial process which is suited to the task of 
review and reconsideration.

The Court notes that, according to Pakistan, the High 
Courts of Pakistan can exercise review jurisdiction. The 
Court observes, however, that Article 199, paragraph 3, of the 



107

Constitution of Pakistan has been interpreted by the Supreme 
Court of Pakistan as limiting the availability of such review for a 
person who is subject to any law relating to the Armed Forces of 
Pakistan, including the Pakistan Army Act of 1952. The Supreme 
Court has stated that the High Courts and the Supreme Court 
may exercise judicial review over a decision of the Field General 
Court Martial on “the grounds of coram non judice, without ju-
risdiction or suffering from mala fides, including malice in law 
only”. Article 8, paragraph 1, of the Constitution provides that 
any law which is inconsistent with fundamental rights guaran-
teed under the Constitution is void, but this provision does not 
apply to the Pakistan Army Act of 1952 by virtue of a constitu-
tional amendment. Thus, it is not clear whether judicial review 
of a decision of a military court is available on the ground that 
there has been a violation of the rights set forth in Article 36, 
paragraph 1, of the Vienna Convention.

The Court considers that the clemency process is not suf-
ficient in itself to serve as an appropriate means of review and 
reconsideration but that appropriate clemency procedures can 
supplement judicial review and reconsideration, in particular 
where the judicial system has failed to take due account of 
the violation of the rights set forth in the Vienna Convention.

The Court takes full cognizance of the representations 
made by Pakistan. During the oral proceedings, the Agent of 
Pakistan declared that the Constitution of Pakistan guaran-
tees, as a fundamental right, the right to a fair trial; that the 
right to a fair trial is “absolute” and “cannot be taken away”; 
and that all trials are conducted accordingly and, if not, “the 
process of judicial review is always available”. Counsel for 
Pakistan assured the Court that the High Courts of Pakistan 
exercise effective review jurisdiction, giving as an example 
a decision of the Peshawar High Court in 2018. The Court 
points out that respect for the principles of a fair trial is of 
cardinal importance in any review and reconsideration, and 
that, in the circumstances of the present case, it is essential for 
the review and reconsideration of the conviction and sentence 
of Mr. Jadhav to be effective. The Court considers that the vi-
olation of the rights set forth in Article 36, paragraph 1, of the 
Vienna Convention, and its implications for the principles of 
a fair trial, should be fully examined and properly addressed 
during the review and reconsideration process. In particular, 
any potential prejudice and the implications for the evidence 
and the right of defence of the accused should receive close 
scrutiny during the review and reconsideration.

The Court notes that the obligation to provide effective 
review and reconsideration can be carried out in various 
ways. The choice of means is left to Pakistan. Nevertheless, 
freedom in the choice of means is not without qualification. 
The obligation to provide effective review and reconsideration 
is an obligation of result which must be performed uncon-
ditionally. Consequently, Pakistan shall take all measures to 
provide for effective review and reconsideration, including, if 
necessary, by enacting appropriate legislation.

To conclude, the Court finds that Pakistan is under an 
obligation to provide, by means of its own choosing, effective 
review and reconsideration of the conviction and sentence of 
Mr. Jadhav, so as to ensure that full weight is given to the ef-
fect of the violation of the rights set forth in Article 36 of the 

Vienna Convention, taking account of paragraphs 139, 145 
and 146 of the Court’s Judgment.

*
*  *

Finally, the Court recalls that it indicated a provisional 
measure directing Pakistan to take all measures at its disposal 
to ensure that Mr. Jadhav is not executed pending the final 
decision in the present proceedings. The Court considers that 
a continued stay of execution constitutes an indispensable 
condition for the effective review and reconsideration of the 
conviction and sentence of Mr. Jadhav.

Operative clause (para. 149)
The Court,
(1) Unanimously,
Finds that it has jurisdiction, on the basis of Article I of 

the Optional Protocol concerning the Compulsory Settlement 
of Disputes to the Vienna Convention on Consular Relations 
of 24  April 1963, to entertain the Application filed by the 
Republic of India on 8 May 2017;

(2) By fifteen votes to one,
Rejects the objections by the Islamic Republic of Pakistan to 

the admissibility of the Application of the Republic of India and 
finds that the Application of the Republic of India is admissible;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Judge ad hoc Jillani;
(3) By fifteen votes to one,
Finds that, by not informing Mr.  Kulbhushan Sudhir 

Jadhav without delay of his rights under Article  36, para-
graph 1 (b), of the Vienna Convention on Consular Relations, 
the Islamic Republic of Pakistan breached the obligations in-
cumbent upon it under that provision;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Judge ad hoc Jillani;
(4) By fifteen votes to one,
Finds that, by not notifying the appropriate consu-

lar post of the Republic of India in the Islamic Republic of 
Pakistan without delay of the detention of Mr. Kulbhushan 
Sudhir Jadhav and thereby depriving the Republic of India of 
the right to render the assistance provided for by the Vienna 
Convention to the individual concerned, the Islamic Republic 
of Pakistan breached the obligations incumbent upon it un-
der Article 36, paragraph 1 (b), of the Vienna Convention on 
Consular Relations;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Judge ad hoc Jillani;
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(5) By fifteen votes to one,
Finds that the Islamic Republic of Pakistan deprived 

the Republic of India of the right to communicate with and 
have access to Mr. Kulbhushan Sudhir Jadhav, to visit him 
in detention and to arrange for his legal representation, and 
thereby breached the obligations incumbent upon it under 
Article 36, paragraph 1 (a) and (c), of the Vienna Convention 
on Consular Relations;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Judge ad hoc Jillani;
(6) By fifteen votes to one,
Finds that the Islamic Republic of Pakistan is under an 

obligation to inform Mr. Kulbhushan Sudhir Jadhav without 
further delay of his rights and to provide Indian consular 
officers access to him in accordance with Article 36 of the 
Vienna Convention on Consular Relations;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Judge ad hoc Jillani;
(7) By fifteen votes to one,
Finds that the appropriate reparation in this case con-

sists in the obligation of the Islamic Republic of Pakistan 
to provide, by the means of its own choosing, effective re-
view and reconsideration of the conviction and sentence 
of Mr. Kulbhushan Sudhir Jadhav, so as to ensure that full 
weight is given to the effect of the violation of the rights set 
forth in Article 36 of the Convention, taking account of par-
agraphs 139, 145 and 146 of this Judgment;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Judge ad hoc Jillani;
(8) By fifteen votes to one,
Declares that a continued stay of execution constitutes 

an indispensable condition for the effective review and recon-
sideration of the conviction and sentence of Mr. Kulbhushan 
Sudhir Jadhav.

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Judge ad hoc Jillani.

*
Judge Cançado Trindade appends a separate opinion to the 

Judgment of the Court; Judges Sebutinde, Robinson and Iwasawa 
append declarations to the Judgment of the Court; Judge ad hoc 
Jillani appends a dissenting opinion to the Judgment of the Court.

*
*  *

Separate opinion of Judge Cançado Trindade
1. In his separate opinion, composed of 12 parts, Judge 

Cançado Trindade begins by pointing out that, though he 
supports the adoption of the present Judgment (of 17.07.2019) 
of the International Court of Justice (ICJ) in the case of Jadhav 
(India versus Pakistan), he follows a reasoning at times clearly 
distinct from that of the Court. There are some points—he 
adds—which have not been sufficiently dealt with by the ICJ, 
or which deserve more attention, and there are even relevant 
points which have not been considered by the Court. He 
thus dwells upon them, develops his own reasoning and pre-
sents the foundations of his own personal position thereon, 
grounded above all on issues of principle, to which he attaches 
much importance, in the search for the realization of justice.

2. He starts by addressing a point that was brought 
to the attention of the ICJ by the contending Parties, in the 
course of the present proceedings in the case of Jadhav, name-
ly, the jurisprudential construction with the legacy of the pio-
neering Advisory Opinion n. 16 (1999) of the Inter-American 
Court of Human Rights (IACtHR) on the matter at issue, fol-
lowed by the Advisory Opinion n. 18 (2003) of the IACtHR. 
The Advisory Opinion n. 16 (1999) of the IACtHR upholds the 
right to information on consular assistance (Article 36 (1) (b) 
of the Vienna Convention on Consular Relations VCCR) as 
directly related to the International Law of Human Rights, 
and in particular to the right to life and the guarantees of 
due process of law (Articles 6 and 14 of the United Nations 
Covenant on Civil and Political Rights CCPR).

3. Judge Cançado Trindade then ponders that the IAtCHR 
thus linked the right to information on consular assistance to the 
evolving guarantees of due process of law, and adds that

“its non-observance in cases of imposition and execution 
of death penalty amounts to an arbitrary deprivation of the 
right to life itself (…), with all the juridical consequences 
inherent to a violation of the kind, that is, those pertaining 
to the international responsibility of the State and to the 
duty of reparation (…). This historical Advisory Opinion 
n. 16 (1999) of the IACtHR, truly pioneering, has served 
as inspiration for the emerging international case-law, in 
statu nascendi, on the matter (…)” (para. 9).
4. The following Advisory Opinion n. 18 (2003) of the 

IACtHR was constructed on the basis of the evolving con-
cepts of jus cogens (encompassing the fundamental principle of 
equality and non-discrimination) and obligations erga omnes 
of protection. Judge Cançado Trindade adds that the IACtHR, 
as from its earlier and historical Advisory Opinion n. 16 (1999), 
became the first international tribunal “to warn that non-com-
pliance with Article 36 (1) (b) of the VCCR would be to the 
detriment not only of a State Party but also of the human beings 
concerned”, as well as “to affirm the existence of an individual 
right to information on consular assistance in the framework of 
the guarantees of the due process of law” (para. 15).

5. Turning then to the case law of the ICJ itself (cases 
LaGrand, 2001; Avena, 2004; and Jadhav, 2019), subsequent 
to the Advisory Opinion n. 16 (1999) of the IACtHR, Judge 
Cançado Trindade recalls in detail that in the contentious 
proceedings of these three cases, the applicant States brought 
to the attention of the ICJ the historical importance of the 
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construction of the pioneering Advisory Opinion n. 16 (1999) 
of the IACtHR which, however, has not been taken into ac-
count by the ICJ in its three aforementioned Judgments.

6. In these three cases of LaGrand, Avena and Jadhav 
(paras. 24–26, as to this latter), Judge Cançado Trindade fur-
ther recalls that the ICJ acknowledged the “individual rights” 
under Article 36 of the VCCR, but it avoided to consider their 
character as human rights despite the fact that the individual 
rights under Article 36 of the VCCR are directly related to 
the right to life and to the human rights to due process of 
law and a fair trial (CCPR, Articles 6 and 14). Ever since the 
ICJ’s decisions in the cases of LaGrand (2001) and of Avena 
(2004), its attitude of apparent indifference to the legacy of the 
pioneering contribution of the IACtHR’s Advisory Opinion 
n. 16 (1999), continuously brought to its attention by the con-
tending Parties, promptly generated strong and reiterated 
criticism in expert writing (paras. 19, 21 and 23).

7. Judge Cançado Trindade further points out that, 
ever since the first years of the last decade, “a gradually larger 
understanding was being formed that the right to consular 
assistance accorded to the detained foreign national a human 
rights safeguard, there being interrelationship between con-
sular law and human rights” (para. 22). Drawing attention to 
the limitations of the ICJ’s reasoning in the cases of LaGrand 
(2001) and of Avena (2004), Judge Cançado Trindade sustains 
that there is no reason for the ICJ to have adopted its insuffi-
cient approach to the matter at issue (also in the present case 
of Jadhav); beyond what the ICJ has held, there is an ineluc-
table interrelationship between the right to information on 
consular assistance and the human rights to due process of 
law and fair trial, with an incidence on the fundamental right 
to life (paras. 27–31).

8. In Judge Cançado Trindade’s understanding, there is 
need to proceed in this constructive hermeneutics, so as to keep 
on fostering the current historical process of humanization of 
consular law, and, ultimately, of international law itself. After 
all, one is here “in the realm not only of the VCCR (Article 36) 
but also of human rights in general or customary internation-
al law”; in his view, “the right to information on consular as-
sistance under the VCCR (Article 36) is an individual right, 
is undoubtedly interrelated with human rights” (para. 37). In 
the present case of Jadhav (2019) he adds the ICJ should have 
acknowledged that it has before itself the “ineluctable interre-
lationship” between the right to information on consular assis-
tance, and the human rights to due process of law and fair trial, 
“with all legal consequences ensuing therefrom” (para. 42).

9. Judge Cançado Trindade then addresses in detail the 
trend towards the abolition of the death penalty, as seen now-
adays in the corpus juris gentium (international treaties and 
instruments, and general international law) on the wrongful-
ness in death penalty as a breach of human rights; there is 
likewise the case law of the IACtHR to this effect (part VII). 
In logical sequence, he examines in detail (part VIII) the ini-
tiatives and endeavours in the United Nations in condemna-
tion of death penalty at world level (e.g. the operation of the 
Human Rights Committee under the CCPR, of the former 
United Nations Commission on Human Rights, and of the 
United Nations Council on Human Rights). And he adds:

“This factual context, in my perception, cannot simply be 
overlooked in the handling by the ICJ of the present case 
of Jadhav. One cannot at all dissociate the violation of the 
individual human right under Article 36(1)(b) of the VCCR 
rightly established by the ICJ in the present Judgment from 
its effects on the human rights under Articles 6 and 14 (right 
to life and procedural guarantees) of the CCPR. It is, in my 
view, a duty to consider these effects, so as to render possible 
the proper and necessary consideration of redress.” (Para. 66.)
10. The following observations by Judge Cançado 

Trindade focus on the large extent of the harm done to human 
rights by death penalty; he points out that, in face of this, the 
ICJ has pursued (as from its own jurisdiction) a very restric-
tive reasoning. He then warns that it is to be kept in mind 
that law and justice come together, this being essential when 
human rights are affected (part IX). The way is then paved for 
his careful consideration of longstanding humanist thinking, 
in its denunciation of the cruelty of death penalty as a breach 
of human rights (part X).

11. Judge Cançado Trindade observes that, underlying 
the aforementioned corpus juris gentium condemning the 
wrongfulness in death penalty as a breach of human rights,

“there are the foundations of humanist thinking, which 
in my view cannot be overlooked: for a long time such 
precious thinking has been warning against the cruelty 
of death penalty, and calling for its abolition all over the 
world. After all, an arbitrary deprivation of life can occur 
by means of ‘legal’ actions and omissions of organs of the 
State on the basis of a law which by itself is the source of 
arbitrariness.” (Para. 71.)
12. For a long time he continues—humanist thinking 

has emerged against State arbitrariness in the execution of 
death penalty, with lucid jurists, philosophers and writers 
condemning the wrongfulness in death penalty, and converg-
ing in making it clear that “law and justice come together, 
they cannot be separated one from the other”, their interrela-
tionship being ineluctable. It is “necessary to keep this point 
always in mind, including in our World Court, which is the 
International Court of Justice” (para. 83).

13. Judge Cançado Trindade then addresses the impor-
tance of providing redress (part XI). He begins by warning 
that in order “to keep law and justice together, one cannot ac-
cept being restrained by legal positivism: one is to transcend 
its regrettable limitations” (para. 85). Thus, even when death 
penalty is executed in conformity with positive law, despite 
its arbitrariness, this in no way justifies it; after all, legal pos-
itivism has always been a subservient servant of established 
power (irrespective of the orientation of this latter), paving 
the way for decisions that do not realize justice. He adds that 
no such distortions can be acquiesced with, as positive law 
cannot prescind from justice.

14. Accordingly—he proceeds—it is necessary to ad-
dress the issue of redress for the unlawful act established 
by the ICJ in the present case of Jadhav, ensuing from the 
breach of Article 36 (1) (b) of the VCCR. The necessary re-
dress is meant to wipe out all consequences of the unlawful 
act (the condemnation of Mr. K.S. Jadhav to death by a mil-
itary court). Redress in the cas d’espèce goes well beyond the 
simple “review and reconsideration”, as ordered by the ICJ, of 
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the death sentence of the military court following a breach of 
consular law (paras. 86–88).

15. According to Judge Cançado Trindade, the State’s 
duty of redress amounts to restoration of the situation exist-
ing before the occurrence of the unlawful act, encompassing 
putting an end to it and preventing any continuing effects 
ensuing therefrom. “Review and reconsideration”, once again 
repeated by the ICJ in the present case of Jadhav (like earlier 
in the cases of LaGrand and of Avena), are manifestly insuf-
ficient and inadequate, leaving the whole matter in the hands 
of the respondent State.

16. Judge Cançado Trindade expresses his concern 
that the ICJ, though overtaken by uncertainties, nonetheless 
points to “remedies” essentially at domestic law level, limiting 
itself to “review and reconsideration” of the death penalty. In 
Judge Cançado Trindade’s assessment,

“In view of the lack of evidence before it, I find its posi-
tion on this particular point unsatisfactory, if not untena-
ble. My own position is that the facts of the present case of 
Jadhav, as presented to the Court, bar the execution of the 
death penalty against Mr. K.S. Jadhav, and call for redress 
for the violation of Article 36(1) of the VCCR.” (Para. 93.)
17. Thus, to him, the respondent State’s effective “re-

view and reconsideration” of the death sentence against 
Mr. K.S. Jadhav cannot constitute again a death sentence. In 
the understanding of Judge Cançado Trindade, the ICJ, as the 
principal judicial organ of the United Nations, is to render jus-
tice in line with the progressive development of international 
law on the prohibition and the abolition of the death penalty. 
Last but not least, he proceeds, in an epilogue (part XII), to a 
recapitulation of the points of his personal position sustained 
in my present separate opinion.

18. In so doing, he underlines that he thus purports 
herein to make it quite clear that his own understanding goes 
beyond the ICJ’s reasoning. Judge Cançado Trindade adds 
that, in this understanding (his own), he focuses on the need 
of transcending the strictly inter-State outlook, and, moreo-
ver, on the right to information on consular assistance in the 
framework of the guarantees of the due process of law tran-
scending the nature of an individual right, as a true human 
right, with all legal consequences ensuing therefrom.

Declaration of Judge Sebutinde
Judge Sebutinde voted with the majority in the operative 

part (dispositif) of the Judgment but is of the view that several 
aspects in the reasoning of the Court deserved more in-depth 
explanations to provide the reader with a better understand-
ing of the decision of the Court. The first aspect relates to 
whether the two passports allegedly found in the possession of 
Mr. Jadhav upon his arrest, have any bearing on proof of his na-
tionality, for purposes of Article 36 of the Vienna Convention 
on Consular Relations, 1963 (“Vienna Convention”). Judge 
Sebutinde concludes that the issue of Mr. Jadhav’s nationality 
for purposes of consular access under Article 36 of the Vienna 
Convention should not be confused with his identity.

The second aspect relates to the applicability of Article 36 
of the Vienna Convention to persons suspected of espionage or 

terrorism, in light of the provisions of the bilateral Agreement 
on Consular Access concluded by India and Pakistan on 
21 May 2008 (“the 2008 Agreement”). Applying the custom-
ary rules of international law applicable to the interpretation 
of treaties and analysing the context and travaux préparatoires 
of the 2008 Agreement, Judge Sebutinde reaches the conclu-
sion that the Parties did not intend to exclude persons accused 
of espionage or terrorism, from the right to consular access. 
Paragraph (vi) of the 2008 Agreement permits the receiving 
State to examine, when determining the release and repatria-
tion of a person “arrested, detained or sentenced on political or 
security grounds”, to examine each case on its own merits. The 
paragraph does not displace or derogate from the rights and 
privileges envisaged in Article 36 of the Vienna Convention.

The third aspect relates to the impact of domestic law on 
the right of consular access under the Vienna Convention. 
While she agrees that the exercise of the right to consular ac-
cess should be done in accordance with the domestic laws of 
the receiving State, as provided for in Article 5 (i) and (m) 
and Article 36 (2) of the Vienna Convention, Judge Sebutinde 
underlines the proviso to Article 36 (2), which enjoins the re-
ceiving State to ensure that its domestic laws and regulations, 
in turn, enable full effect to be given to the purposes for which 
the rights accorded under this Article are intended.

Declaration of Judge Robinson
1. In his declaration, Judge Robinson examines two 

areas. First, the relationship between the Vienna Convention 
on Consular Relations (“the Vienna Convention”) and the 
International Covenant on Civil and Political Rights (“the 
Covenant”) and second, the 2008 Agreement on Consular 
Access between India and Pakistan in light of Article 73 (2) 
of the Vienna Convention.

2. In respect of the first, he advances several prop-
ositions regarding the relationship between the Vienna 
Convention and the Covenant, arguing that there is a strong 
and meaningful legal connection between Article 36 of the 
Vienna Convention and Article 14 of the Covenant. Those 
propositions may be summarized as follows:

(1) There is a legal connection between Article 36 of the 
Vienna Convention and Article 14 of the Covenant that may 
impact the issue of the Court’s jurisdiction.
(2) The Covenant, being a human rights treaty, is a lead-
ing conventional instrument for the protection of the rights 
of the individual.
(3) The rights in Article  14 of the Covenant apply to 
“everyone” including persons in a foreign country and ap-
ply in full equality so that a national in a foreign country is 
entitled to the same protection through the rights set out 
in Article 14 as a national of his own country or a national 
in the receiving State.
(4) The bundle of rights in Article 14 (3) of the Covenant 
comprises “minimum guarantees” and is not an exhaustive 
list of those rights.
(5) The right to a fair trial in Article 14 of the Covenant 
and the notion of equality before the law means that per-
sons must be granted an equal access to the Court without 
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any distinction based on the factors in Article 2 (1) of the 
Covenant including national or social origin.
(6) The rights to consular access and protection under 
Article 36 of the Vienna Convention is as much a human right 
as any of the seven rights in Article 14 (3) of the Covenant.
(7) Article 36 of the Vienna Convention therefore should 
be seen as providing a kind of foreign parity with the rights 
enjoyed by a person facing a criminal charge in the receiv-
ing State.
(8) The right to consular access and the corresponding ob-
ligation to grant it whether under Article 36 of the Vienna 
Convention or under any of the other mentioned treaties 
therein have passed into customary international law.
(9) The right of a consular officer under Article 36 (1) (c) 
of the Vienna Convention to visit, converse and correspond 
with, and arrange for the legal representation of a national 
of the sending State who is in prison, custody or detention, 
ensures for the benefit of the foreign national in prison, cus-
tody or detention who may be in need of legal representation 
in a forthcoming trial. Without a foreign national’s consular 
officer being able to arrange for his legal representation, it is 
very likely that none of the seven rights set out in Article 14 
of the Covenant would be given effect. In that bundle, the 
right that is most at peril in relation to a person in a for-
eign country facing a criminal charge is the right under 
Article 14 (3) (b) “[t]o have adequate time and facilities for 
the preparation of his defence and to communicate with 
counsel of his own choosing”; it is also a right that is closely 
connected to the right of the foreign national to have that na-
tional’s consular officer arrange for his legal representation.
(10) It is difficult to accept the submission that “unlike 
legal assistance, consular assistance is not regarded as a 
predicate to a criminal proceeding”.
(11) The Convention must be interpreted in light of that 
grand development of international law following the 
Second World War which focused on the rights of indi-
viduals in their relations with States. Support for such an 
interpretation that views the Convention through a global 
lens comes from what McLachlan calls the “general prin-
ciple of treaty interpretation, namely that of systemic inte-
gration within the international legal system”, reflected in 
Article 31 (3) (c) of the Vienna Convention on the Law of 
Treaties; and
(12) It follows therefore that a breach of the obligations 
under Article 36 (1) of the Vienna Convention and in par-
ticular, of Article 36 (1) (c) is a breach of a human right 
closely connected to a breach of the fair trial rights of an 
accused person under Article 14 (3) of the Covenant, and in 
particular, a breach of the right set out in Article 14 (3) (b).
3. In respect of the second, Judge Robinson examines 

the 2008 Agreement and argues that the issue as to whether 
the 2008 Agreement is consistent with Article 73 (2) of the 
Vienna Convention is not resolved by presuming that the 
Parties must have intended the 2008 Agreement to be con-
sistent on the ground that they were aware of the provisions 
of the 2008 Agreement. At most, any such presumption would 
be rebuttable and is rebutted by point (vi) of the Agreement.

Declaration of Judge Iwasawa
1. While Judge Iwasawa agrees with the findings of the 

Court, he wishes to offer additional explanations for his sup-
port of the findings and set forth his views on some issues not 
dealt with by the Court in the Judgment.

2. In the circumstances of the present case, Judge 
Iwasawa agrees that Pakistan’s objection based on the clean 
hands doctrine does not by itself render India’s Application 
inadmissible. In his view, an objection based on the clean 
hands doctrine may make an Application inadmissible only 
in exceptional circumstances.

3. With respect to the right to consular access, Judge 
Iwasawa points out that subsequent to the conclusion of the 
Vienna Convention on Consular Relations in 1963 (“Vienna 
Convention”), States have concluded a number of anti-terror-
ism conventions in which they have included the right of a 
person suspected of terrorism to have consular access with-
out delay. In his view, while terrorism and espionage are dif-
ferent crimes, these anti-terrorism conventions provide ad-
ditional support for the interpretation that Article 36 of the 
Convention requires consular access without delay also for 
persons suspected of espionage.

4. As regards the relationship between the Vienna 
Convention and the 2008 Agreement, Judge Iwasawa recalls 
that the purpose of the Vienna Convention was to set, to the 
extent possible, uniform and minimum standards on con-
sular relations. He considers that Article  73, paragraph  2, 
of the Vienna Convention does not allow the parties to the 
Convention to conclude agreements which would derogate 
from the obligations of the Convention. If a subsequent agree-
ment derogates from the obligations of the Convention, that 
agreement is inapplicable and the Convention applies to the 
relations between the parties concerned. Accordingly, in his 
view, even if the 2008 Agreement was intended to allow limi-
tation of consular access in case of espionage, Article 36 of the 
Vienna Convention would prevail over the 2008 Agreement 
and would apply in the relations between India and Pakistan.

Dissenting opinion of Judge ad hoc Jillani
Judge ad hoc Jillani considers that the Court should have 

found India’s Application to be inadmissible in light of its 
conduct in the present case, which amounts to an abuse of 
rights. In his view, India’s reliance on the Vienna Convention 
on Consular Relations (“Vienna Convention”) in the present 
case is misplaced and subverts the very object and purpose of 
that instrument. The Vienna Convention having been con-
cluded with the view to contributing “to the development of 
friendly relations among nations”, it can hardly be the case 
that its drafters intended for its rights and obligations to apply 
to spies and nationals of the sending State (India) on secret 
missions to threaten and undermine the national security of 
the receiving State (Pakistan). Mr. Jadhav was in possession 
of an authentic Indian passport with a false Muslim identi-
ty, namely Hussein Mubarak Patel. Even the three renowned 
Indian journalists, namely Mr. Karan Thapar, Mr. Praveen 
Swami and Mr. Chandan Nandy, debunked the Government’s 
defence on the passport issue. Mr. Jadhav made a confession 
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before a magistrate in which he admitted to have organized 
and executed acts of terror causing loss of lives and proper-
ty, at the behest of RAW. By ignoring this aspect, the Court’s 
Judgment sets a dangerous precedent in a time in which States 
are increasingly confronted with transnational terrorist ac-
tivities and impending threats to national security. Terrorism 
has become a systemic weapon of war and nations that ignore 
it, do so at their own peril. Such threats may legitimately jus-
tify certain limits to be imposed on the scope of application of 
Article 36 of the Vienna Convention, in the bilateral relations 
between any two States at any given time.

Despite Pakistan’s several requests, India did not assist 
with the investigation of the case, which is in violation of the 
United Nations Security Council resolution 1373 that enjoins 
Member States to provide assistance in connection with any 
criminal investigation relating to the financing or suppression 
of terrorist acts.

According to Judge ad hoc Jillani, the Court has mis-
construed and rendered meaningless Article 73, paragraph 2, 
of the Vienna Convention, which does not preclude States 
parties from entering into subsequent bilateral agreements. 
Notwithstanding that, the Court ignored the legal effect of the 
2008 Agreement and specifically its point (vi), which provides 
that “[i]n case of arrest, detention or sentence made on politi-
cal or security grounds, each side may examine the case on its 
merits”. In his view, by concluding the 2008 Agreement, the 
Parties aimed to clarify the application of certain provisions 
of the Vienna Convention to the extent of their bilateral rela-
tions, namely by recognizing that each contracting State may 
consider, on the merits, whether to allow access and consular 
assistance to nationals of the other contracting State, arrested 
or detained on “political or security grounds”. This provision 
is further consistent with customary international law, which 
provides for an exception to consular access and assistance in 
respect of the nationals of the sending States that have engaged 
in espionage and terrorist activities in the receiving State.

Judge ad hoc Jillani also regrets that the Court did not 
take into account the rather strained historical and political 
context which has defined the diplomatic relations between 
the two countries and despite which they executed the 2008 
Agreement. In its Memorial, India itself referred to a press 
briefing by a Pakistani spokesman on human rights violations 

in Kashmir. The underlying cause of the increasing public un-
rest in Kashmir, which has also marred the relations between 
the two neighbouring countries, is the non-implementation of 
United Nations Security Council resolution 47 of 1948, which, 
inter alia, mandated the holding of a plebiscite in order to 
decide the future of Kashmir. The situation was further con-
founded by acts of terror perpetrated by non-State actors and 
led to the exchange of allegations and counter-allegations of 
interference. Sometimes nationals of either country cross bor-
ders inadvertently and sometimes they are arrested in cases 
which have a “political” or a “security” dimension. Such inci-
dents need to be investigated and each State may be sensitive 
about providing either immediate consular access or release. 
As the Vienna Convention does not specifically deal with 
arrest and detention on “political” and “security” grounds 
(point (vi) of the 2008 Agreement), India and Pakistan ne-
gotiated and entered into an agreement within the meaning 
of Article 73, paragraph 2, of the Vienna Convention with a 
view to “supplement[ing]” and “amplify[ing]” its provisions. 
The case of Mr. Jadhav is a classic example of the kind of situ-
ations/cases both countries had in mind when inserting point 
(vi) in the 2008 Agreement.

Even if the Vienna Convention is applicable to the case of 
Mr. Jadhav, Judge ad hoc Jillani is of the view that Pakistan’s 
conduct does not constitute a breach of its obligations under 
paragraph 1 of Article 36 thereof. Having regard to the seri-
ousness of the offences committed by Mr. Jadhav, the threat 
these have posed to the national security of Pakistan and the 
fact that several of his named accomplices were still to be 
investigated, as well as India’s consistent non-co-operation 
in the investigation, Judge ad hoc Jillani is of the view that 
Pakistan’s conduct does not constitute a breach of Article 36, 
paragraph 1, of the Vienna Convention.

Finally, Judge ad hoc Jillani considers that the existing 
judicial review procedures in Pakistan already substantially 
respond to the relief ordered by the Court. In his view, noting 
that Pakistan should, if necessary, adopt appropriate legisla-
tion for effective review and reconsideration, is uncalled for 
and the Court’s reasoning deviates from its existing jurispru-
dence. It sets a dangerous precedent of dictating to the States 
the ways in which they must perform their obligations.
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On 8 November 2019, the International Court of Justice 
rendered its Judgment on the preliminary objections raised 
by the Russian Federation in the case concerning Application 
of the International Convention for the Suppression of the 
Financing of Terrorism and of the International Convention 
on the Elimination of All Forms of Racial Discrimination 
(Ukraine v. Russian Federation).

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Salam, Iwasawa; Judges ad hoc Pocar, 
Skotnikov; Registrar Gautier.

*
*  *

I. History of the proceedings (paras. 1–22)
The Court begins by recalling that, on 16 January 2017, 

Ukraine filed in the Registry of the Court an Application 
instituting proceedings against the Russian Federation with 
regard to alleged violations by the latter of its obligations un-
der the International Convention for the Suppression of the 
Financing of Terrorism of 9 December 1999 (the “ICSFT”) 
and the International Convention on the Elimination of 
All Forms of Racial Discrimination of 21  December 1965 
(“CERD”). In its Application, Ukraine seeks to found the 
Court’s jurisdiction on Article 24, paragraph 1, of the ICSFT 
and on Article 22 of CERD, on the basis of Article 36, para-
graph 1, of the Statute of the Court.

The Court goes on to recall that, following the filing of a 
Request for the indication of provisional measures by Ukraine 
on the same day, by an Order of 19 April 2017, it indicated the 
following provisional measures:

“(1) With regard to the situation in Crimea, the Russian 
Federation must, in accordance with its obligations under 
the International Convention on the Elimination of All 
Forms of Racial Discrimination, (a) Refrain from maintain-
ing or imposing limitations on the ability of the Crimean 
Tatar community to conserve its representative institutions, 
including the Mejlis; (b) Ensure the availability of education 
in the Ukrainian language; (2) Both Parties shall refrain 
from any action which might aggravate or extend the dis-
pute before the Court or make it more difficult to resolve.”
Finally, the Court recalls that, on 12 September 2018, the 

Russian Federation raised preliminary objections to the juris-
diction of the Court and the admissibility of the Application.

II. Introduction (paras. 23–37)

A. Subject-matter of the dispute (paras. 23–32)
The Court explains that the present proceedings were 

instituted by Ukraine following the events which occurred 

in eastern Ukraine and in Crimea from the spring of 2014. 
With regard to the events in eastern Ukraine, the Applicant 
has brought proceedings only under the ICSFT. With regard 
to the situation in Crimea, Ukraine’s claims are based solely 
upon CERD. The Court observes that the Parties have ex-
pressed divergent views as to the subject-matter of the dispute 
brought by Ukraine before it.

The Court notes that one aspect of the subject-matter of 
the dispute is whether the Russian Federation had the obli-
gation, under the ICSFT, to take measures and to co-operate 
in the prevention and suppression of the alleged financing of 
terrorism in the context of events in eastern Ukraine and, if so, 
whether the Russian Federation breached such an obligation. 
The other aspect of the subject-matter of the dispute is whether 
the Russian Federation breached its obligations under CERD 
through discriminatory measures allegedly taken against the 
Crimean Tatar and Ukrainian communities in Crimea.

B. Bases of jurisdiction invoked by Ukraine 
(paras. 33–37)
The Court recalls that its jurisdiction is based on the con-

sent of the parties and is confined to the extent accepted by 
them. To establish the Court’s jurisdiction in the present case, 
Ukraine invokes Article  24, paragraph  1, of the ICSFT and 
Article 22 of CERD. The first of these provisions reads as follows:

“Any dispute between two or more States Parties concern-
ing the interpretation or application of this Convention 
which cannot be settled through negotiation within a rea-
sonable time shall, at the request of one of them, be submit-
ted to arbitration. If, within six months from the date of the 
request for arbitration, the parties are unable to agree on 
the organization of the arbitration, any one of those parties 
may refer the dispute to the International Court of Justice, 
by application, in conformity with the Statute of the Court.”

Article 22 of CERD provides that:
“Any dispute between two or more States Parties with 
respect to the interpretation or application of this 
Convention, which is not settled by negotiation or by the 
procedures expressly provided for in this Convention, 
shall, at the request of any of the parties to the dispute, be 
referred to the International Court of Justice for decision, 
unless the disputants agree to another mode of settlement.”
The Court observes that the Russian Federation contests 

its jurisdiction to entertain the dispute, arguing in this regard 
that it is not one which the Court has jurisdiction ratione ma-
teriae to entertain, either under Article 24, paragraph 1, of the 
ICSFT or under Article 22 of CERD, and that the procedur-
al preconditions set out in these provisions were not met by 
Ukraine before it seised the Court. The Respondent further 
contends that Ukraine’s claims under CERD are inadmissi-
ble, since, in its view, available local remedies had not been 
exhausted before Ukraine filed its Application with the Court.

236. APPLICATION OF THE INTERNATIONAL CONVENTION FOR THE SUPPRESSION 
OF THE FINANCING OF TERRORISM AND OF THE INTERNATIONAL CONVENTION ON 
THE ELIMINATION OF ALL FORMS OF RACIAL DISCRIMINATION (UKRAINE v. RUSSIAN 
FEDERATION) [PRELIMINARY OBJECTIONS]

Judgment of 8 November 2019
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III. The International Convention for the Suppression of the 
Financing of Terrorism (paras. 38–77)

The Court begins by examining whether it has jurisdic-
tion ratione materiae under Article 24, paragraph 1, of the 
ICSFT and whether the procedural preconditions set forth in 
that provision have been met.

A. Jurisdiction ratione materiae under the ICSFT 
(paras. 39–64)
The Court recalls that, in order to determine the Court’s 

jurisdiction ratione materiae under a compromissory clause 
concerning disputes relating to the interpretation or applica-
tion of a treaty, it is necessary to ascertain whether the acts of 
which the applicant complains “fall within the provisions” of 
the treaty containing the clause. This may require the interpre-
tation of the provisions that define the scope of the treaty. In the 
present case, the ICFT has to be interpreted according to the 
rules contained in Articles 31 to 33 of the Vienna Convention 
on the Law of Treaties of 23 May 1969, to which both Ukraine 
and the Russian Federation are parties as of 1986.

The Court states that, at the present stage of the pro-
ceedings, an examination by it of the alleged wrongful acts 
or of the plausibility of the claims is not generally warranted. 
Its task is to consider the questions of law and fact that are 
relevant to the objection to its jurisdiction. It observes that 
the ICSFT imposes obligations on States parties with respect 
to offences committed by a person when “that person by any 
means, directly or indirectly, unlawfully and wilfully, pro-
vides or collects funds with the intention that they should be 
used or in the knowledge that they are to be used, in full or in 
part, in order to carry out” acts of terrorism as described in 
Article 2, paragraph 1 (a) and (b). As stated in the preamble, 
the purpose of the Convention is to adopt “effective measures 
for the prevention of the financing of terrorism, as well as for 
its suppression through the prosecution and punishment of its 
perpetrators”. The ICSFT addresses offences committed by in-
dividuals. In particular, Article 4 requires each State party to 
the Convention to establish the offences set forth in Article 2 
as criminal offences under its domestic law and to make those 
offences punishable by appropriate penalties. The financing 
by a State of acts of terrorism is not addressed by the ICSFT. 
However, it has never been contested that if a State commits 
a breach of its obligations under the ICSFT, its responsibility 
would be engaged. The Court adds that the conclusion that 
the financing by a State of acts of terrorism lies outside the 
scope of the ICSFT does not mean that it is lawful under in-
ternational law. It recalls that, in resolution 1373 (2001), the 
United Nations Security Council, acting under Chapter VII of 
the Charter, decided that all States shall “[r]efrain from pro-
viding any form of support, active or passive, to entities or 
persons involved in terrorist acts”.

The Court notes that, when defining the perpetrators of 
offences of financing acts of terrorism, Article 2 of the ICSFT 
refers to “any person”. According to its ordinary meaning, this 
term covers individuals comprehensively. The Convention ap-
plies both to persons who are acting in a private capacity and 
to those who are State agents. As the Court noted, State fi-
nancing of acts of terrorism is outside the scope of the ICSFT; 
therefore, the commission by a State official of an offence 

described in Article 2 does not in itself engage the responsi-
bility of the State concerned under the Convention. However, 
all States parties to the ICSFT are under an obligation to take 
appropriate measures and to co-operate in the prevention and 
suppression of offences of financing acts of terrorism commit-
ted by whichever person. Should a State breach such an obli-
gation, its responsibility under the Convention would arise.

The Court observes that, as the title of the ICSFT indi-
cates, the Convention specifically concerns the support given 
to acts of terrorism by financing them. Article 2, paragraph 1, 
refers to the provision or collection of “funds”. It notes that 
since no specific objection to the Court’s jurisdiction was 
made by the Russian Federation with regard to the scope of 
the term “funds”, this issue relating to the scope of the ICSFT 
need not be addressed at the present stage of the proceedings. 
The Court adds that an element of an offence under Article 2, 
paragraph 1, of the ICSFT is that the person concerned has 
provided funds “with the intention that they should be used 
or in the knowledge that they are to be used” to commit an 
act of terrorism. The existence of the requisite intention or 
knowledge raises complex issues of law and especially of fact 
that divide the Parties and are properly a matter for the mer-
its. The same may be said of the question whether a specific 
act falls within the meaning of Article 2, paragraph 1 (a) or 
(b). This question is largely of a factual nature and is properly 
a matter for the merits of the case. The Court considers that, 
within the framework of the ICSFT, questions concerning the 
existence of the requisite mental elements do not affect the 
scope of the Convention and therefore are not relevant to the 
Court’s jurisdiction ratione materiae.

In light of the above, the Court concludes that the ob-
jection raised by the Russian Federation to its jurisdiction 
ratione materiae under the ICSFT cannot be upheld.

B. Procedural preconditions under Article  24 of the 
ICSFT (paras. 65–77)
The Court must then ascertain whether the proce-

dural preconditions set forth in Article 24, paragraph 1, of 
the ICSFT have been fulfilled. In this context, it examines 
whether the dispute between the Parties could not be set-
tled through negotiation within a reasonable time and, if so, 
whether the Parties were unable to agree on the organization 
of an arbitration within six months from the date of the re-
quest for arbitration.

1. Whether the dispute between the Parties could 
not be settled through negotiation (paras. 66–70)

The Court considers that Article  24, paragraph  1, of 
the ICSFT requires, as a first procedural precondition to the 
Court’s jurisdiction, that a State make a genuine attempt to 
settle through negotiation the dispute in question with the 
other State concerned. According to the same provision, the 
precondition of negotiation is met when the dispute “cannot 
be settled through negotiation within a reasonable time”. As 
has previously been observed, “the subject-matter of the nego-
tiations must relate to the subject-matter of the dispute which, 
in turn, must concern the substantive obligations contained 
in the treaty in question”.
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The Court recalls that, on 28 July 2014, Ukraine wrote a 
Note Verbale to the Russian Federation, stating that

“under the provisions of the 1999 International Convention 
for the Suppression of the Financing of Terrorism, the 
Russian Party is under an obligation to take such meas-
ures, which may be necessary under its domestic law to 
investigate the facts contained in the information submit-
ted by the Ukrainian Party, as well as to prosecute persons 
involved in financing of terrorism”,

and proposing “to conduct negotiations on the issue of inter-
pretation and application of the [ICSFT]”. On 15 August 2014, 
the Russian Federation informed Ukraine of its “readiness to 
conduct negotiations on the issue of interpretation and appli-
cation of the [ICSFT]”. While exchanges of Notes and meetings 
between the Parties did not always focus on the interpretation 
or application of the ICSFT, negotiations over Ukraine’s claims 
relating to this Convention were a substantial part. In particular, 
in a Note Verbale of 24 September 2014, Ukraine contended that

“the Russian Side illegally, directly and indirectly, intention-
ally transfers military equipment, provides the funds for ter-
rorists training on its territory, gives them material support 
and send[s] them to the territory of Ukraine for participa-
tion in the terrorist activities of the DPR and the LPR etc.”.
On 24 November 2014, the Russian Federation contested 

that the acts alleged by Ukraine could constitute violations of the 
ICSFT, but accepted that the agenda for bilateral consultations 
include the “international legal basis for suppression of financing 
of terrorism as applicable to the Russian-Ukrainian relations”. 
After that Note, several others followed; moreover, four meetings 
were held in Minsk, the last one on 17 March 2016. Little progress 
was made by the Parties during their negotiations. The Court 
therefore concludes that the dispute could not be settled through 
negotiation in what has to be regarded as a reasonable time and 
that the first precondition is accordingly met.

2. Whether the Parties were unable to agree on the 
organization of an arbitration (paras. 71–77)

The Court recalls that, nearly two years after the 
start of negotiations between the Parties over the dispute, 
Ukraine sent a Note Verbale on 19 April 2016, in which it 
stated that those negotiations had “failed” and that, “pur-
suant to Article 24, paragraph 1 of the Financing Terrorism 
Convention, [it] request[ed] the Russian Federation to submit 
the dispute to arbitration under terms to be agreed by mutual 
consent”. Negotiations concerning the organization of the ar-
bitration were subsequently held until a period of six months 
expired. During these negotiations, Ukraine also suggested to 
refer the dispute to a procedure other than arbitration, namely 
the submission of the dispute to a chamber of the Court. In 
any event, the Parties were unable to agree on the organiza-
tion of the arbitration during the requisite period. The second 
precondition stated in Article 24, paragraph 1, of the ICSFT 
must thus be regarded as fulfilled.

The Court therefore considers that the procedural pre-
conditions set forth in Article 24, paragraph 1, of the ICSFT 
were met. The Court thus has jurisdiction to entertain the 
claims made pursuant to that provision.

IV. The International Convention on the Elimination of all 
Forms of Racial Discrimination (paras. 78–133)

The Court then examines the Russian Federation’s pre-
liminary objections to the Court’s jurisdiction and the ad-
missibility of Ukraine’s claims under CERD. It recalls that 
the Russian Federation argues that the Court lacks jurisdic-
tion ratione materiae under CERD, and that the procedural 
preconditions to the Court’s jurisdiction set out in Article 22 
of the Convention are not met; the Russian Federation also 
argues that Ukraine’s Application with regard to claims under 
CERD is inadmissible because local remedies had not been 
exhausted before the dispute was referred to the Court. The 
Court deals with each objection in turn.

A. Jurisdiction ratione materiae under CERD 
(paras. 79–97)
The Court explains that, in order to determine whether it 

has jurisdiction ratione materiae under CERD, it needs only to 
ascertain whether the measures of which Ukraine complains 
fall within the provisions of the Convention. In this respect, 
the Court notes that both Parties agree that Crimean Tatars 
and ethnic Ukrainians in Crimea constitute ethnic groups pro-
tected under CERD. Moreover, Articles 2, 4, 5, 6 and 7 of the 
Convention set out specific obligations in relation to the treat-
ment of individuals on the basis of “race, colour, descent, or 
national or ethnic origin”. Article 2, paragraph 1, of CERD con-
tains a general obligation to pursue by all appropriate means a 
policy of eliminating racial discrimination and an obligation 
to engage in no act or practice of racial discrimination against 
persons, groups of persons or institutions. Article 5 imposes an 
obligation to prohibit and eliminate racial discrimination and 
to guarantee the right of everyone to equality before the law, 
notably in the enjoyment of rights mentioned therein, includ-
ing political, civil, economic, social and cultural rights.

The Court, taking into account the broadly formulated 
rights and obligations contained in the Convention, including 
the obligations under Article 2, paragraph 1, and the non-ex-
haustive list of rights in Article 5, considers that the measures 
of which Ukraine complains—restrictions allegedly imposed 
on Crimean Tatars and ethnic Ukrainians in Crimea—are ca-
pable of having an adverse effect on the enjoyment of certain 
rights protected under CERD. These measures thus fall within 
the provisions of the Convention.

Consequently, the Court concludes that the claims of 
Ukraine fall within the provisions of CERD.

B. Procedural preconditions under Article 22 of CERD 
(paras. 98–121)
The Court turns to the examination of the procedural 

preconditions under Article 22 of the Convention.

1. The alternative or cumulative character of the 
procedural preconditions (paras. 99–113)

Pursuant to Article 22 of CERD, the Court states that 
it has jurisdiction to decide a dispute brought under the 
Convention, provided that such a dispute is “not settled by 
negotiation or by the procedures expressly provided for in 
this Convention”. As the Court has previously found, “in 
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their ordinary meaning, the terms of Article 22 of CERD … 
establish preconditions to be fulfilled before the seisin of the 
Court”. In order to determine whether these preconditions 
are alternative or cumulative, the Court applies the rules of 
customary international law on treaty interpretation as re-
flected in Articles 31 to 33 of the Vienna Convention.

Concerning the text of Article 22 of CERD, the Court 
notes that the Parties expressed divergent views on the mean-
ing of the word “or” in the phrase “not settled by negotiation or 
by the procedures expressly provided for in this Convention”. 
The Court notes that the conjunction “or” appearing between 
“negotiation” and the “procedures expressly provided for in 
this Convention” is part of a clause which is introduced by the 
word “not”, and thus formulated in the negative. While the 
conjunction “or” should generally be interpreted disjunctively 
if it appears as part of an affirmative clause, the same view 
cannot necessarily be taken when the same conjunction is 
part of a negative clause. Article 22 is an example of the latter. 
It follows that, in the relevant part of Article 22 of CERD, the 
conjunction “or” may have either disjunctive or conjunctive 
meaning. The Court therefore is of the view that while the 
word “or” may be interpreted disjunctively and envisage alter-
native procedural preconditions, this is not the only possible 
interpretation based on the text of Article 22.

Turning to the context of Article 22 of CERD, the Court 
notes that “negotiation” and the “procedures expressly provid-
ed for in [the] Convention” are two means to achieve the same 
objective, namely to settle a dispute by agreement. Both of 
these conditions rest on the States parties’ willingness to seek 
an agreed settlement of their dispute. It follows that, should 
negotiation and the CERD Committee procedure be con-
sidered cumulative, States would have to try to negotiate an 
agreed solution to their dispute and, after negotiation has not 
been successful, take the matter before the CERD Committee 
for further negotiation, again in order to reach an agreed 
solution. The Court considers that the context of Article 22 of 
CERD does not support this interpretation. In the view of the 
Court, the context of Article 22 rather indicates that it would 
not be reasonable to require States parties which have already 
failed to reach an agreed settlement through negotiations to 
engage in an additional set of negotiations.

The Court considers that Article  22 of CERD must 
also be interpreted in light of the object and purpose of the 
Convention. Article 2, paragraph 1, of CERD provides that 
States parties to CERD undertake to eliminate racial discrim-
ination “without delay”. Articles 4 and 7 provide that States 
parties undertake to eradicate incitement to racial discrimi-
nation and to combat prejudices leading to racial discrimi-
nation by adopting “immediate and positive measures” and 
“immediate and effective measures” respectively. The pream-
ble to CERD further emphasizes the States’ resolve to adopt 
all measures for eliminating racial discrimination “speedily”. 
The Court considers that these provisions show the States par-
ties’ aim to eradicate all forms of racial discrimination effec-
tively and promptly. In the Court’s view, the achievement of 
such aims could be rendered more difficult if the procedural 
preconditions under Article 22 were cumulative.

The Court concludes that Article 22 of CERD imposes 
alternative preconditions to the Court’s jurisdiction. Since 
the dispute between the Parties was not referred to the CERD 
Committee, the Court will only examine whether the Parties 
attempted to negotiate a settlement to their dispute.

2. Whether the Parties attempted to negotiate a set-
tlement to their dispute under CERD (paras. 114–121)

The Court has already had the opportunity to examine 
the notion of “negotiation” under Article 22 of CERD. It has 
thus stated that

“negotiations are distinct from mere protests or disputa-
tions. Negotiations entail more than the plain opposition of 
legal views or interests between two parties, or the existence 
of a series of accusations and rebuttals, or even the exchange 
of claims and directly opposed counter-claims. As such, the 
concept of ‘negotiations’ differs from the concept of ‘dis-
pute’, and requires—at the very least—a genuine attempt by 
one of the disputing parties to engage in discussions with the 
other disputing party, with a view to resolving the dispute.”
The Court has also stated that “evidence of such an at-

tempt to negotiate—or of the conduct of negotiations—does 
not require the reaching of an actual agreement between the 
disputing parties”, and that “to meet the precondition of ne-
gotiation in the compromissory clause of a treaty, these nego-
tiations must relate to the subject-matter of the treaty contain-
ing the compromissory clause”. The Court has further held 
that “the precondition of negotiation is met only when there 
has been a failure of negotiations, or when negotiations have 
become futile or deadlocked”.

The Court notes that Ukraine sent its first Note Verbale 
to the Russian Federation concerning alleged violations of 
CERD on 23 September 2014. In that Note, Ukraine listed a 
number of measures which, in its view, the Russian Federation 
was implementing in violation of the Convention, and the 
rights which such acts were allegedly violating, and went on to 
state that “the Ukrainian Side offers to the Russian Side to ne-
gotiate the use of [CERD], in particular, the implementation 
of international legal liability in accordance with internation-
al law”. On 16 October 2014, the Russian Federation commu-
nicated to Ukraine its willingness to hold negotiations on the 
interpretation and application of CERD. On 29 October 2014, 
the Applicant sent a second Note Verbale to the Respondent, 
asking for face-to-face negotiations which it proposed to hold 
on 21 November 2014. The Russian Federation replied to this 
Note on 27 November 2014, after Ukraine’s proposed date for 
the meeting had passed. Ukraine sent a third Note Verbale 
on 15 December 2014, proposing negotiations on 23 January 
2015. The Russian Federation replied to this Note on 11 March 
2015, after the date proposed by Ukraine for the negotiations 
had passed. Eventually, the Parties held three rounds of ne-
gotiation in Minsk between April 2015 and December 2016.

There are specific references to CERD in the Notes Verbales 
exchanged between the Parties, which also refer to the rights 
and obligations arising under that Convention. In those Notes, 
Ukraine set out its views concerning the alleged violations of the 
Convention, and the Russian Federation accordingly had a full 
opportunity to reply to such allegations. The Court is satisfied 
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that the subject-matter of such diplomatic exchanges related to 
the subject-matter of the dispute currently before the Court.

The Court observes that the negotiations between the 
Parties lasted for approximately two years and included both 
diplomatic correspondence and face-to-face meetings, which, 
in the Court’s view, and despite the lack of success in reach-
ing a negotiated solution, indicates that a genuine attempt at 
negotiation was made by Ukraine. Furthermore, the Court is 
of the opinion that, during their diplomatic exchanges, the 
Parties’ respective positions remained substantially the same. 
The Court thus concludes that the negotiations between the 
Parties had become futile or deadlocked by the time Ukraine 
filed its Application under Article 22 of CERD.

Accordingly, the Court concludes that the procedural 
preconditions for it to have jurisdiction under Article 22 of 
CERD are satisfied in the circumstances of the present case. 
As a result, the Court has jurisdiction to consider the claims 
of Ukraine under CERD.

C. Admissibility (paras. 122–132)
Lastly, the Court turns to the objection raised by 

the Russian Federation to the admissibility of Ukraine’s 
Application with regard to claims under CERD on the ground 
that Ukraine did not establish that local remedies had been 
exhausted before it seised the Court.

The Court recalls that local remedies must be previously ex-
hausted as a matter of customary international law in cases in which 
a State brings a claim on behalf of one or more of its nationals.

The Court notes that, according to Ukraine, the Russian 
Federation has engaged in a sustained campaign of racial dis-
crimination, carried out through acts repeated over an ap-
preciable period of time starting in 2014, against the Crimean 
Tatar and Ukrainian communities in Crimea. The Court also 
notes that the individual instances to which Ukraine refers in 
its submissions emerge as illustrations of the acts by which the 
Russian Federation has allegedly engaged in a campaign of 
racial discrimination. It follows, in the view of the Court, that, 
in filing its Application under Article 22 of CERD, Ukraine 
does not adopt the cause of one or more of its nationals, but 
challenges, on the basis of CERD, the alleged pattern of con-
duct of the Russian Federation with regard to the treatment 
of the Crimean Tatar and Ukrainian communities in Crimea. 
In view of the above, the Court concludes that the rule of ex-
haustion of local remedies does not apply in the circumstanc-
es of the present case. This conclusion by the Court is without 
prejudice to the question of whether the Russian Federation 
has actually engaged in the campaign of racial discrimina-
tion alleged by Ukraine, thus breaching its obligations under 
CERD. This is a question which the Court will address at the 
merits stage of the proceedings.

The Court finds that the Russian Federation’s objection 
to the admissibility of Ukraine’s Application with regard to 
CERD must be rejected.

*
The Court considers that it follows from the findings made 

above that the Russian Federation’s objections to the jurisdiction 
of the Court under Article 22 of CERD and to the admissibility 
of Ukraine’s Application with regard to CERD must be rejected. 

Accordingly, the Court concludes that it has jurisdiction to 
entertain the claims made by Ukraine under CERD and that 
Ukraine’s Application with regard to those claims is admissible.

V. Operative Clause (para. 134)
The Court,
(1) By thirteen votes to three,
Rejects the preliminary objection raised by the Russian 

Federation that the Court lacks jurisdiction on the basis of 
Article 24, paragraph 1, of the International Convention for 
the Suppression of the Financing of Terrorism;

In favour: President Yusuf; Judges Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Salam, Iwasawa; Judge ad hoc Pocar;
Against: Vice-President Xue; Judge Tomka; Judge ad hoc 
Skotnikov;
(2) By thirteen votes to three,
Finds that it has jurisdiction on the basis of Article 24, 

paragraph  1, of the International Convention for the 
Suppression of the Financing of Terrorism, to entertain the 
claims made by Ukraine under this Convention;

In favour: President Yusuf; Judges Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Salam, Iwasawa; Judge ad hoc Pocar;
Against: Vice-President Xue; Judge Tomka; Judge ad hoc 
Skotnikov;
(3) By fifteen votes to one,
Rejects the preliminary objection raised by the Russian 

Federation that the Court lacks jurisdiction on the basis of 
Article 22 of the International Convention on the Elimination 
of All Forms of Racial Discrimination;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Salam, Iwasawa; Judge ad hoc Pocar;
Against: Judge ad hoc Skotnikov;
(4) Unanimously,
Rejects the preliminary objection raised by the Russian 

Federation to the admissibility of the Application of Ukraine 
in relation to the claims under the International Convention 
on the Elimination of All Forms of Racial Discrimination;

(5) By fifteen votes to one,
Finds that it has jurisdiction, on the basis of Article 22 

of the International Convention on the Elimination of All 
Forms of Racial Discrimination, to entertain the claims made 
by Ukraine under this Convention, and that the Application 
in relation to those claims is admissible.

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Abraham, Bennouna, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Salam, Iwasawa; Judge ad hoc Pocar;
Against: Judge ad hoc Skotnikov.

*
Vice-President Xue appends a dissenting opinion to the 

Judgment of the Court; Judges Tomka and Cançado Trindade 
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append separate opinions to the Judgment of the Court; 
Judges Donoghue and Robinson append declarations to the 
Judgment of the Court; Judge ad hoc Pocar appends a separate 
opinion to the Judgment of the Court; Judge ad hoc Skotnikov 
appends a dissenting opinion to the Judgment of the Court.

*
*  *

Dissenting opinion of Vice-President Xue
Vice-President Xue takes the view that the Court does 

not have jurisdiction under Article 24, paragraph 1, of the 
International Convention for the Suppression of the Financing 
of Terrorism (“ICFST”) in this case.

In her opinion, Ukraine’s claim as presented in its 
Application and Memorial concerns more the alleged military 
and financial support provided by the Russian Federation to 
the armed groups in the course of armed conflict in eastern 
Ukraine, where violations of international humanitarian law 
may have occurred, than the Russian Federation’s failure in 
preventing and suppressing the financing of terrorism. She 
considers that the materials submitted by Ukraine do not pres-
ent a plausible case that falls within the scope of the ICFST.

Vice-President Xue observes that identification of the 
subject-matter of the dispute is essential for the Court to de-
termine its jurisdiction ratione materiae. More often than not, 
a dispute arises from a complicated political context, where 
the legal question brought before the Court is mixed with var-
ious political aspects. In her view, that fact alone does not pre-
clude the Court from founding its jurisdiction. Recalling the 
Court’s pronouncement in the case concerning United States 
Diplomatic and Consular Staff in Tehran, she notes that what 
the Court had to take into account when determining the ques-
tion of jurisdiction was whether there was connection, legal or 
factual, between the “overall problem” in the context and the 
particular events that gave rise to the dispute, which precluded 
the separate examination of the applicant’s claims by the Court.

Vice-President Xue considers that when the dispute con-
stitutes an inseparable part of the overall problem and any 
legal pronouncement by the Court on that particular dispute 
would necessarily step into the area beyond its jurisdiction, 
judicial prudence and self-restraint is required. She empha-
sizes that in the international judicial settlement of disputes 
between States, the question of jurisdiction is just as impor-
tant as merits. This policy is designed and reflected in each 
and every aspect of the jurisdictional system of the Court.

Vice-President Xue observes that acts alleged by Ukraine 
all took place during the internal armed conflict in eastern 
Ukraine. To characterize military and financial support from 
Russia’s side, by whomever possible, as terrorism financing, 
would inevitably bear the legal implication of defining the na-
ture of the armed conflict in eastern Ukraine, which, in her 
view, extends well beyond the limit of the Court’s jurisdic-
tion under the ICSFT. In other words, Ukraine’s allegations 
against the Russian Federation under the ICSFT bear an in-
separable connection with the overall situation of the ongoing 
armed conflict in eastern Ukraine. Factually, documents be-
fore the Court do not demonstrate that the alleged terrorism 

financing can be discretely examined without passing a judg-
ment on the overall situation of the armed conflict in the area; 
Ukraine’s claim under the ICSFT forms an integral part of the 
whole issue in eastern Ukraine. Judicially, the Court is not in a 
position to resolve the dispute as presented by Ukraine.

Vice-President Xue is also of the view that, in considering 
the scope of the ICSFT, the meaning given by the Court to the 
term “any person” in Article 2, paragraph 1, of the ICSFT cannot 
be sustained by the rules of State responsibility. In its Application, 
Ukraine requests the Court to adjudge and declare that:

“the Russian Federation, through its State organs, State 
agents, and other persons and entities exercising govern-
mental authority, and through other agents acting on its in-
structions or under its direction and control, has violated its 
obligations under the Terrorism Financing Convention by:
(a) supplying funds, including in-kind contributions of 
weapons and training, to illegal armed groups that engage 
in acts of terrorism in Ukraine, including the DPR, the 
LPR, the Kharkiv Partisans, and associated groups and 
individuals, in violation of Article 18” (emphasis added).
Although Ukraine subsequently deleted this submission 

in the Memorial, instead accusing the Russian Federation of 
allowing and encouraging its own officials to finance terror-
ism, the substance of its claim under the ICSFT remains un-
changed. In her opinion, this is apparently a case concerning 
the allegations of the financing by a State of terrorist acts, 
which, as the Court stated in the Judgment, is explicitly pre-
cluded from the scope of the ICSFT.

Vice-President Xue considers that, in the present case, 
the question whether or not the Russian Federation allowed 
or encouraged military and financial support to the armed 
groups in eastern Ukraine falls outside the scope of the 
Court’s jurisdiction under the ICSFT. Should the case proceed 
to the merits phase, the Court may find itself in a position 
where it has to pronounce on the above question, which, in 
her view, may raise the issue of judicial propriety.

Vice-President Xue emphasizes that judicial policy re-
quires the Court to avoid unnecessary prolongation of the legal 
process if the case does not present itself as plausible. Proper 
identification of the subject-matter of the dispute that falls with-
in the scope of the jurisdiction ratione materiae of the Court is 
essential for the purposes of good administration of justice and 
judicial economy. To allow this case to proceed to the merits 
phase, in her view, would neither serve the object and purpose 
of the ICSFT, nor contribute to the peace process in the region.

Separate opinion of Judge Tomka
Judge Tomka does not agree with the Court’s conclu-

sion that it has jurisdiction over Ukraine’s claims arising 
under the International Convention for the Suppression of 
the Financing of Terrorism (“ICSFT”). He recalls that the 
ICSFT is a criminal law convention, establishing obligations 
for States in respect of the prevention and punishment of the 
financing of terrorism. The financing by a State of alleged acts 
of “terrorism”, as the Court confirms, lies outside the scope 
of the Convention. Ukraine’s claims, however, relate to the 
provision of arms and weapons. He does not consider that the 



119

Court has ascertained whether the acts alleged by Ukraine 
fall within the scope of the ICSFT, in accordance with the 
approach taken in the Oil Platforms case. For example, the 
Court does not evaluate whether the alleged supply of weap-
ons falls within the scope of the word “funds” as used by the 
ICSFT. In Judge Tomka’s view, it does not, and the Court 
therefore lacks jurisdiction over Ukraine’s claims.

Similarly, Judge Tomka has doubts whether the Court 
has reasonably and sufficiently demonstrated that it has juris-
diction ratione materiae under the International Convention 
on the Elimination of All Forms of Racial Discrimination 
(“the CERD”), in view of the fact that the Court’s discus-
sion of the question comprises only three paragraphs of its 
Judgment. He considers that the Court should have expressly 
considered each of the preliminary objections of the Russian 
Federation, for example whether, under the CERD, there is an 
absolute right to education in one’s native language. However, 
because certain of Ukraine’s claims do fall within the scope 
of the CERD, Judge Tomka agrees that the Court does have 
jurisdiction ratione materiae over these claims.

Judge Tomka is not convinced by the Court’s treatment 
of the question of the procedural preconditions for seising the 
Court contained in Article 22 of the CERD. He is of the view 
that the preconditions are cumulative. Judge Tomka considers 
that, read together, the terms “not” and “or” in the phrase “not 
settled by negotiation or by the procedures expressly provided 
for in this Convention” logically call for a cumulative reading. 
This is consistent with the context, which requires the condi-
tions to be cumulative in order to preserve the effectiveness of 
the procedures foreseen in Articles 11 to 13 of the CERD. He 
considers this interpretation to be confirmed by the prepara-
tory works of the CERD.

Finally, Judge Tomka considers that the Court has been 
needlessly imprecise in its description of breaches. He recalls 
that, consistently with the language of Article 36, paragraph 2 (c) 
of the Statute of the Court, the International Law Commission, 
in its work on State responsibility, determined that the lan-
guage “breach of an international obligation” most accurately 
describes the subjective legal phenomenon which can give rise 
to a State’s responsibility. Judge Tomka observes that the Court 
could have been more precise in this regard, rather than refer-
ring to breaches of a treaty or one of its provisions.

Separate opinion of Judge Cançado Trindade
1. In his separate opinion, composed of seven parts, 

Judge Cançado Trindade begins by observing that he has con-
curred with his vote to the adoption of the present Judgment, 
dismissing all preliminary objections in the present case. He 
then explains that he has reached the same decision of the 
International Court of Justice (ICJ), but on the basis of a dis-
tinct reasoning in respect of the selected points, which, in his 
perception, require further attention on the part of the Court. 
He thus finds it necessary to present his own reasoning in the 
present separate opinion.

2. He focuses his reasoning on the following points: 
(a) basis of jurisdiction: its importance for the protection of the 
vulnerable under United Nations human rights conventions; 

(b)  the rationale of the compromissory clause of the CERD 
Convention (Article 22); (c) the rationale of the local remedies 
rule in the international safeguard of human rights: protec-
tion and redress, rather than exhaustion; (d) the relevance of 
jurisdiction in face of the need to secure protection to those in 
situations of vulnerability; and (e) concluding considerations, 
followed by an epilogue containing a recapitulation of all the 
points that he sustains in the present separate opinion.

3. Judge Cançado Trindade starts by outlining the 
rationale of United Nations human rights conventions, like 
CERD, with attention to focus on the relevance of the basis 
of jurisdiction for the protection of the vulnerable under hu-
man rights conventions. He adds that human rights conven-
tions, like CERD, go beyond the outdated inter-State outlook, 
ascribing a central position to the individual victims, rather 
than to their States. In doing so—he proceeds—human rights 
conventions, like CERD, are turned to securing the effective 
protection of the rights of the human person, in light of the 
principle pro persona humana, pro victima (paras. 4–7).

4. In his perception, had the inter-State dimension 
not been surmounted, not much development would have 
taken place in the present domain of protection. In Judge 
Cançado Trindade’s understanding, the realization of justice, 
with the judicial recognition of the sufferings of the victims, 
is an imperative, and careful account is to be taken of the 
needs of protection of persons in situations of vulnerability 
or defencelessness. He adds that the compromissory clause 
of a victim-oriented human rights convention, like CERD 
(Article 22), is related to the justiciables’ right of access to jus-
tice; this requires a necessary humanist outlook, and not at all 
a State-centric and voluntarist one (paras. 11–20).

5. Judge Cançado Trindade ponders that, in the con-
sideration of utmost vulnerability or defencelessness of the 
human person, the principle of humanity comes to the fore, 
and assumes a clear incidence in the protection of human 
beings in situations of the kind. He adds that the principle 
of humanity, which has met with judicial recognition, per-
meates human rights conventions, like CERD, and the whole 
corpus juris of protection of human beings. Judge Cançado 
Trindade stresses that the principle of humanity is in line with 
the long-standing jusnaturalist thinking (recta ratio); gener-
al principles of law enshrine common and superior values, 
shared by the international community as a whole.

6. Reiterating the position that he sustained in his dis-
senting opinion in the earlier ICJ’s case of Application of the 
CERD Convention (2011), opposing Georgia to the Russian 
Federation, Judge Cançado Trindade stresses, in the cas d’espèce 
opposing Ukraine to the Russian Federation, that Article 22 of 
the CERD Convention in his view does not establish “precon-
ditions” to the Court’s jurisdiction (para. 27). In the present 
case, he adds, the ICJ does not sustain any of the preliminary 
objections, and correctly dismisses them all (para. 28).

7. The next point he makes is that the incidence of the 
local remedies rule in human rights protection is certainly dis-
tinct from its application in the practice of diplomatic protection 
of nationals abroad, there being nothing to hinder the applica-
tion of that rule with greater or lesser rigour in such different 
domains (para. 31). Judge Cançado Trindade points out that we 
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are here before a law of protection (droit de protection), where the 
local remedies rule has a rationale entirely distinct from the one 
in diplomatic protection: the former stresses redress, the latter 
outlines exhaustion (paras. 32–38). In his own words:

“The rationale of the local remedies rule in human rights 
protection discloses the overriding importance of the ele-
ment of redress, the provision of which being a matter of or-
dre public; what ultimately matters is the redress obtained 
for the wrongs complained of, and not the mechanical ex-
haustion of local remedies. (…)
This law of protection of the rights of the human person, 
within the framework of which international and domestic 
law appear in constant interaction, is inspired by common 
superior values: this goes pari passu with an increasing 
emphasis on the State’s duty to provide effective local rem-
edies. (…)” (paras. 42–43).
8. Human beings protected by human rights conven-

tions, like CERD—he proceeds—are their ultimate beneficiar-
ies, even in an inter-State claim thereunder, as the present one. 
It is “necessary to keep in mind that the fundamental rights of 
human beings stand well above the States, which were histor-
ically created to secure those rights. After all, States exist for 
human beings, and not vice-versa” (para. 39). Judge Cançado 
Trindade then recalls that the prevalence of human beings 
over States marked presence in the writings of the “founding 
fathers” of the law of nations (in the sixteenth-seventeenth cen-
turies), already attentive to the need of redress for the harm 
done to the human person (paras. 40–41 and 60–61).

9. The next part of his separate opinion turns atten-
tion to the relevance of jurisdiction in face of the need to 
secure protection to those in situations of vulnerability. He 
warns that human beings stand in need of protection against 
evil, they need protection ultimately against themselves. 
Furthermore, they stand in need of protection against arbi-
trariness, hence the importance of the imperative of access 
to justice lato sensu, the right to the Law (le droit au Droit, el 
derecho al Derecho), to secure the realization of justice also 
in situations of utmost human vulnerability (paras. 45–51).

10. Judge Cançado Trindade adds that fundamental 
principles of law conform the substratum of the jus necessari-
um (not a jus voluntarium) in the protection of human beings, 
expressing an idea of objective justice, in the line of jusnatu-
ralist thinking. In his understanding, the basic foundations 
of the law of nations emanate ultimately from the universal 
juridical conscience (para. 54). Human beings are subjects of 
the law of nations, and attention is to remain turned to the 
victimized persons, rather than to inter-State susceptibilities.

11. In his own writing, “the basic posture is principiste, 
without making undue concessions to State voluntarism. The 
assertion of an objective law, beyond the ‘will’ of individual 
States, is, in my perception, a revival of jusnaturalist thinking” 
(para. 53). In Judge Cançado Trindade’s understanding, over-
coming the limitations of legal positivism, attention is to focus 
on the humane ends of States, emanating from recta ratio, as 
propounded by the jusnaturalist vision. Rights inherent to the 
human person are anterior and superior to the States.

12. Moreover, the concomitant expansion of interna-
tional jurisdiction, responsibility, personality and capacity, 

rescues and enhances the position of the human person as 
subject of international law (paras. 68 and 78). The principle of 
humanity counts on judicial recognition in a corpus juris gen-
tium oriented towards the victims, in the line of jusnaturalist 
thinking. The universal juridical conscience (recta ratio) nec-
essarily prevails over the “will” of States, being the ultimate 
material source of the law of nations.

13. Judge Cançado Trindade concludes that the law 
of nations is thus endowed with universality. A judicial de-
cision under human rights conventions, like CERD, calls for 
a reasoning going well beyond the strict inter-State dimen-
sion, with attention turned to victimized human beings, in 
pursuance of a humanist outlook. And the prevalence of the 
universal juridical conscience as the ultimate material source 
of the law of nations points to securing the realization of jus-
tice in any circumstances.

Declaration of Judge Donoghue
Judge Donoghue submits a declaration in which she sets 

out the reasons for her agreement with the Court’s decision to 
reject the Respondent’s preliminary objections to the Court’s 
jurisdiction ratione materiae.

Declaration of Judge Robinson
1. In his declaration, Judge Robinson commences by 

stating that, although he has voted in favour of the operative 
paragraphs of the Judgment, he wishes to comment on two 
aspects. He addresses State responsibility and the references 
to acts of terrorism in the Judgment.

2. In respect of State responsibility, he examines and 
comments on paragraph 59 of the Judgment and observes that 
there is nothing in certain sentences of this paragraph to sup-
port the conclusion that State financing of terrorism is outside 
the scope of the International Convention for the Suppression 
of the Financing of Terrorism (the “Convention”). He argues 
that the result is that when the Judgment goes on in the sev-
enth sentence of this paragraph to cite the preparatory work 
of the Convention as confirming its earlier conclusion, it is 
in reality seeking to confirm a finding that has no basis in an 
analysis of the text of the Convention.

3. Judge Robinson notes that preparatory work may 
be used to confirm the meaning of a term that results from 
the application of the general rule of interpretation set out in 
Article 31 of the Vienna Convention on the Law of Treaties 
(the “VCLT”). He observes that—since the relevant area of en-
quiry is the meaning of the term “any person” and the Court 
had not at this stage of its reasoning established the meaning 
of that term in accordance with the general rule of interpreta-
tion in Article 31 of the VCLT—there is no basis for recourse 
to the preparatory work to confirm the Court’s conclusion 
that State financing of acts of terrorism is outside the scope 
of the Convention. He observes that in arriving at the finding 
that State financing of acts of terrorism is outside the scope 
of the Convention, the Court has not grappled with the real 
issue in the case, that is, the meaning of the term “any person” 
and the impact, if any, that the resolution of this question has 
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on the general rule of attribution to States of responsibility 
for the acts of their agents. One consequence of the Court’s 
approach is that it renders questionable the finding in para-
graph 61 that “the commission by a State official of an offence 
described in Article 2 does not in itself engage the responsibil-
ity of the State concerned under the Convention”.

4. According to Judge Robinson, in adopting this line 
of reasoning, the Court appears to have put the proverbial 
cart before the horse, given that at this stage of its reasoning, 
it had not yet considered the meaning of the term “any per-
son” in Article 2. He argues that when the Court does in fact 
analyse the meaning of that term, it correctly concludes that 
it covers both private individuals and State agents. Here the 
Court has interpreted the term “any person” in accordance 
with its ordinary meaning in its context and in light of the 
object and purpose of the Convention. But, by that time, it 
had already concluded that State financing was outside the 
scope of the Convention. By this approach the Court fore-
closed itself from considering the impact that its conclusion 
that State agents are covered by the term “any person” has 
on its analysis of the question whether or not States are also 
covered by the Convention. According to Judge Robinson, in 
other words, the determination that State financing was out-
side the scope of the Convention should not have been made 
without the Court profiting from an analysis of the meaning 
of the term “any person”. Further, he notes that in any event 
the preparatory work of the Convention is far from unequivo-
cal in supporting the conclusion that State financing is outside 
the scope of the Convention.

5. Judge Robinson concludes that the Court has had re-
course to the preparatory work of the Convention in circum-
stances not permitted by the customary rules of interpretation 
reflected in Articles 31 and 32 of the VCLT. Moreover, the 
Court has adopted a line of reasoning that does not establish 
that the financing by a State of acts constituting the offence 
under Article 2 is outside the scope of the Convention.

6. Turning to the references to acts of terrorism in the 
Judgment, Judge Robinson observes that the history of mul-
tilateral efforts to combat terrorism is marked by the failure 
to adopt any global treaty on the question (a failure princi-
pally explained by the difficulty in reaching agreement on a 
definition of terrorism). He expresses the view that the fail-
ure to adopt a multilateral treaty on international terrorism is 
mainly due to the difficulties that are encountered in defining 
that phenomenon. On the one hand, there are States whose 
approach is to concentrate only on the heinous nature of the 
acts which an international convention would proscribe. On 
the other hand, there are those countries which want to ensure 
that the underlying causes of terrorism would not be ignored 
in the adoption of any international instrument. According to 
Judge Robinson, in the view of these countries, a definition of 
terrorism should exclude from its ambit measures adopted by 
peoples in the struggle for national liberation, self-determina-
tion and independence. He notes that in light of the failure to 
adopt a multilateral treaty that defines international terrorism, 
States have concluded a large number of treaties at the global 
level, which take the simpler and less problematic approach of 
creating offences by identifying certain acts which are char-
acterized as offences. He observes that all of these treaties 

carefully avoid using the term “terrorism” in defining the acts 
constituting the offences they create and that an examination 
of the nine treaties in the Annex referred to in Article 2 (1) (a) 
of the Convention shows that none of them describe the acts 
constituting the offence under the relevant treaty as terrorism. 
Rather, they, like the Convention, only prohibit specific acts. 
Significantly, even though the preamble of two of these con-
ventions contain references to terrorism, there is absent from 
their articles—including the article creating the offence—any 
reference to terrorism. According to Judge Robinson, in that 
respect the Convention is similar to those conventions in that 
there is a reference to terrorism in the preamble but no such 
reference in the article creating the offence or in any other arti-
cle. All the treaties in the Annex were concluded in the shadow 
cast by the failure of the international community to agree on a 
definition of international terrorism. As such, they isolate acts 
to be criminalized as offences. However, in view of the failure 
to reach agreement on the definition of international terrorism, 
they avoid characterizing these acts as terrorism. For example, 
the Convention for the Suppression of Unlawful Seizure of 
Aircraft (1970) criminalizes the act of seizing an aircraft (com-
monly called hijacking) but does not characterize the unlawful 
seizure as terrorism, even though in ordinary parlance it would 
be so described. In the same vein the (1979) Convention against 
the Taking of Hostages only criminalizes the act of taking hos-
tages and does not characterize that act as terrorism, although 
in colloquial parlance it would be so described.

7. Judge Robinson argues that the legal history shows 
that it is no mere happenstance that the Convention does not 
describe the offence in Article 2 as terrorism, even though 
its title and preamble refer to the phenomenon of terrorism. 
If during the negotiations Article 2 had been formulated to 
read “any person commits the offence of terrorism within the 
meaning of this Convention … ”, rather than “[a]ny person 
commits an offence within the meaning of this Convention”, 
the draft Convention would more than likely have met with 
serious objections from several countries which would have 
wanted to carve out an exception in respect of peoples strug-
gling for liberation, self-determination and independence. 
According to Judge Robinson, it is for this reason that the 
Court’s finding in paragraph 63 is problematic. In that par-
agraph the Court finds that “[a]n element of an offence un-
der Article 2, paragraph 1, of the ICSFT is that the person 
concerned has provided funds ‘with the intention that they 
should be used or in the knowledge that they are to be used’ 
to commit an act of terrorism”. In his view, it is problemat-
ic because nowhere in any of the articles of the ICSFT and 
in particular, nowhere in Article 2 which creates the offence, 
is there any reference to “an act of terrorism”. He observes 
that, of course it would be unobjectionable if the Judgment 
did not use terrorism as a term of art referring to the offence 
under Article 2. But here the reference to an “element of the 
offence”, that is, “the intention” (the mens rea) that is required 
by Article 2, paragraph 1, to establish the offence makes it 
abundantly clear that by “an act of terrorism” what is meant 
is the offence established by the Convention. He notes that 
the Court should have followed the approach it took in the 
same paragraph when it referred to “an act fall[ing] within the 
meaning of Article 2, paragraph 1 (a) or (b)”. He also observes 
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that this comment applies to other parts of the Judgment 
where “terrorism” is used as a term of art referring to the of-
fence under Article 2. In any event, if the phrase “act of terror-
ism” were to be retained in paragraph 63, the more appropri-
ate formulation would be an act of financing terrorism.

Separate opinion of Judge ad hoc Pocar
In agreement with the decision of the majority to reject 

the preliminary objections raised by the Russian Federation, 
Judge ad hoc Pocar clarifies his position regarding the juris-
diction ratione materiae of the Court on three points.

Firstly, Judge ad hoc Pocar agrees with the conclusion of 
the Court that the financing by a State of an offence set forth 
under Article 2 of the ICSFT “lies outside the scope of the 
Convention”; he adds that the obligation to criminalize this 
offence in their legislation inevitably presupposes that States 
accept not to engage themselves in such conduct. He also 
notes that even if the conduct of a given State lies outside the 
scope of the ICSFT, that State may nevertheless be responsible 
under customary international law.

Secondly, Judge ad hoc Pocar explains that, in his view, 
the Court’s comprehensive interpretation of the term “any 
person” contained in Article 2, paragraph 1, of the ICSFT is 
obvious from the ordinary meaning of the terms, as estab-
lished by the Court, but it is also strongly supported by the 
object and purpose of the ICSFT, as well as by international 
practice in the conclusion of similar treaties.

Thirdly, although Judge ad hoc Pocar agrees with the con-
clusion of the Court that the interpretation of the definition 
of “funds” is to be left to the stage of an examination of the 
merits, he does not agree with the inference of the Court that 
the interpretation of this term might have affected the ratione 
materiae jurisdiction of the Court. He highlights that contrary 
to what the Court states, the definition of “funds” of Article 1, 
paragraph 1, puts the accent on assets, not on financial instru-
ments. He adds that the list of financial instruments being un-
limited, these legal documents and financial instruments can-
not play a role in circumscribing the scope of the Convention. 
Finally, he points out that the issue related to the provision of 
“assets of every kind” is not to establish what kind of assets 
are included in the definition, but to establish which assets 
were actually provided or collected with the intention or the 
knowledge that they were to be used for unlawful purposes as 
described in Article 2, paragraph 1 (a) and (b). The question is 
therefore more related to the factual circumstances of the case.

Dissenting opinion of Judge ad hoc Skotnikov
1. Judge ad hoc Skotnikov regrets that he cannot sup-

port the decision of the Court that it has jurisdiction to adju-
dicate the case before it.

2. He recalls that the existence of jurisdiction is a question 
of law to be resolved in light of the relevant facts. The alleged facts 

need to be ascertained to the extent which is appropriate in a 
given case. Considering the Court’s conclusion at the provisional 
measures stage—that all of Ukraine’s claims as to the rights it 
sought to protect under the ICSFT and most of its claims under 
CERD were not plausible—Judge ad hoc Skotnikov is of the view 
that particular caution is required at the present to stage to deter-
mine whether the acts alleged by Ukraine fall within the respec-
tive provisions of the treaties Ukraine invokes. The Court has 
not exercised such caution, either regarding whether Ukraine’s 
allegations relate to the offence of financing of terrorism as de-
fined in the ICSFT or whether alleged measures amount to racial 
discrimination under CERD.

3. With respect to issues of law, Judge ad hoc Skotnikov 
notes that the Court’s task at the preliminary objections stage is 
to resolve issues relating to the scope of the treaties in question. 
Concerning the scope of the ICSFT, Judge ad hoc Skotnikov 
considers that the Court fails to satisfy itself whether it has 
jurisdiction when it states that the issue relating to the scope 
of the term “funds” need not be resolved at this stage. He also 
does not agree with the Court’s finding that persons acting as 
State agents fall within the scope of the ICSFT, in view of the 
Court’s correct conclusion that the financing by a State of acts 
of terrorism lies outside the scope of the Convention.

4. Judge ad hoc Skotnikov regrets that the Court has 
failed to consider questions relating to the scope of the CERD. 
In particular, he points out that the right of the Crimean Tatar 
community to maintain its distinctive representative institu-
tions does not fall within the scope of the Convention’s defi-
nition of “racial discrimination”. He also considers that the 
Court has not analysed whether the right Ukraine alleges to 
education in one’s native language falls within the scope of 
CERD in the circumstances of the present case.

5. Judge ad hoc Skotnikov is not convinced by the 
Court’s reasoning as to whether the preconditions contained 
in Article 22 of CERD are met, in view of the context and the 
travaux préparatoires of CERD.

6. Judge ad hoc Skotnikov considers that the present 
Judgment comes very close to implying that it is enough for 
an applicant to argue the existence of a connection, no matter 
how remote or artificial, between its factual allegations and 
the treaty it invokes, in order for the Court to be satisfied that 
it has jurisdiction ratione materiae under that treaty to enter-
tain the case. This departure from the Court’s case law is not, 
in his view, a welcome development.
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On 23 January 2020, the International Court of Justice 
(ICJ), delivered its Order on the Request for the indication 
of provisional measures submitted by the Republic of The 
Gambia in the case concerning Application of the Convention 
on the Prevention and Punishment of the Crime of Genocide 
(The Gambia v. Myanmar). In its Order, the Court indicated 
various provisional measures.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Gevorgian, Salam, Iwasawa; Judges ad 
hoc Pillay, Kress; Registrar Gautier.

*
*  *

The Court begins by recalling that, on 11 November 2019, 
The Gambia filed in the Registry of the Court an Application 
instituting proceedings against Myanmar concerning al-
leged violations of the Convention on the Prevention and 
Punishment of the Crime of Genocide of 9 December 1948 
(hereinafter the “Genocide Convention” or the “Convention”). 
The Application contained a Request for the indication of 
provisional measures, submitted pursuant to Article 41 of the 
Statute and Articles 73, 74 and 75 of the Rules of Court with 
a view to preserving the rights The Gambia claims under the 
Convention, pending the Court’s final decision in the case.

I. Prima facie jurisdiction (paras. 16–38)

1. General introduction (paras. 16–19)
The Court recalls that, when a request for the indication 

of provisional measures is submitted to it, it must examine 
whether the provisions relied on by the Applicant appear, pri-
ma facie, to afford a basis on which its jurisdiction could be 
founded, but need not satisfy itself in a definitive manner that 
it has jurisdiction as regards the merits of the case. In the pres-
ent case, The Gambia seeks to found the Court’s jurisdiction 
on Article IX of the Genocide Convention1. The Court notes 
that The Gambia and Myanmar are parties to the Convention 
and that neither has made any reservation to Article IX.

2. Existence of a dispute relating to the interpretation, 
application or fulfilment of the Genocide Convention 
(paras. 20–31)
The Court notes that Article  IX of the Genocide 

Convention makes its jurisdiction conditional on the exist-
ence of a dispute relating to the interpretation, application or 
fulfilment of the said instrument, and that it must therefore 

1 Article IX of the Genocide Convention reads:
“Disputes between the Contracting Parties relating to the interpretation, 
application or fulfilment of the present Convention, including those 
relating to the responsibility of a State for genocide or for any of the other 
acts enumerated in article III, shall be submitted to the International 
Court of Justice at the request of any of the parties to the dispute.”

determine prima facie the existence of such a dispute between 
the Parties. It observes that, in principle, the date for deter-
mining the existence of a dispute is the date on which the 
application is submitted.

First, Myanmar having argued that there was no dispute 
between the Parties in view of the fact that the proceedings be-
fore the Court were instituted by The Gambia not on its own be-
half but rather as a “proxy” and “on behalf of” the Organisation 
of Islamic Cooperation (“OIC”), in circumvention of Article 34 
of the Statute, the Court notes that the Applicant instituted 
proceedings in its own name, and that it maintains that it has 
a dispute with Myanmar regarding its own rights under the 
Convention. In the view of the Court, the fact that The Gambia 
may have sought and obtained the support of other States or 
international organizations in its endeavour to seise the Court 
does not preclude the existence between the Parties of a dispute 
relating to the Genocide Convention.

Turning to the question of whether there was a dispute 
between the Parties at the time of the filing of the Application, 
the Court notes that, on 8  August 2019, the Independent 
International Fact-Finding Mission on Myanmar established 
by the Human Rights Council of the United Nations (here-
inafter the “Fact-Finding Mission”) published a report which 
affirmed its previous conclusion “that Myanmar incurs State 
responsibility under the prohibition against genocide” and 
welcomed the efforts of The Gambia, Bangladesh and the 
OIC to pursue a case against Myanmar before the Court un-
der the Genocide Convention. The Court further notes that, 
on 26 September 2019, The Gambia stated during the general 
debate of the seventy-fourth session of the General Assembly 
of the United Nations that it was ready to lead concerted ef-
forts to take the Rohingya issue to the International Court 
of Justice, and that Myanmar delivered an address two days 
later, characterizing the Fact-Finding Mission reports as “bi-
ased and flawed, based not on facts but on narratives”. In the 
Court’s view, these statements suggested the existence of a di-
vergence of views concerning the events which allegedly took 
place in Rakhine State in relation to the Rohingya. In addi-
tion, the Court takes into account The Gambia’s Note Verbale 
of 11  October 2019, in which it stated that it understood 
Myanmar to be in ongoing breach of its obligations under the 
Genocide Convention and under customary international law 
and insisted that Myanmar take all necessary actions to com-
ply with these obligations. In light of the gravity of the allega-
tions made in this Note Verbale, the Court considers that the 
lack of response may be another indication of the existence of 
a dispute between the Parties.

Finally, as to whether the acts complained of by the 
Applicant are capable of falling within the provisions of the 
Genocide Convention, the Court observes that The Gambia 
contends, in particular, that Myanmar’s military and secu-
rity forces have been responsible, inter alia, for killings, rape 
and other forms of sexual violence, torture, beatings, cruel 
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treatment, and for the destruction of or denial of access to 
food, shelter and other essentials of life, all with the intent to 
destroy the Rohingya group, in whole or in part. The Court 
notes that The Gambia considers Myanmar to be responsible 
for committing genocide and to have violated other obliga-
tions under the Genocide Convention, and that Myanmar, 
for its part, has denied committing any of the violations of 
the Genocide Convention alleged by The Gambia. The Court 
recalls that, at this stage of the proceedings, it is not required 
to ascertain whether any violations of Myanmar’s obligations 
under the Genocide Convention have occurred, which it 
could do only at the stage of the examination of the merits of 
the case. In the Court’s view, at least some of the acts alleged 
by The Gambia are capable of falling within the provisions of 
the Convention.

The Court finds that the above-mentioned elements are 
sufficient to establish prima facie the existence of a dispute 
between the Parties relating to the interpretation, application 
or fulfilment of the Genocide Convention.

3. The reservation of Myanmar to Article  VIII of the 
Convention (paras. 32–36)
The Court then turns to Myanmar’s argument that The 

Gambia cannot validly seise the Court as a result of Myanmar’s 
reservation to Article VIII of the Genocide Convention. By 
this reservation, the Respondent declared that “the said article 
shall not apply to the Union [of Burma]”.

Article VIII provides that
“[a]ny Contracting Party may call upon the competent or-
gans of the United Nations to take such action under the 
Charter of the United Nations as they consider appropriate 
for the prevention and suppression of acts of genocide or 
any of the other acts enumerated in article III”.
The Court considers that the terms used in this provision 

suggest that Article VIII does not apply to the Court. In par-
ticular, it notes that this provision only addresses in general 
terms the possibility for any Contracting Party to “call upon” 
the competent organs of the United Nations to take “action” 
which is “appropriate” for the prevention and suppression of acts 
of genocide. The Court observes that the matter of the submis-
sion of disputes between Contracting Parties to the Genocide 
Convention to the Court for adjudication is specifically ad-
dressed in Article IX of the Convention, to which Myanmar has 
not made any reservation. It considers that only this Article is 
relevant to the seisin of the Court in the present case. In view 
of the above, the Court concludes, Myanmar’s reservation to 
Article VIII of the Genocide Convention does not appear to 
deprive The Gambia of the possibility to seise the Court of a 
dispute with Myanmar under Article IX of the Convention.

2. Conclusion as to prima facie jurisdiction 
(paras. 37–38)
In light of the foregoing, the Court concludes that, prima 

facie, it has jurisdiction pursuant to Article IX of the Genocide 
Convention to deal with the case. Given the above conclu-
sion, the Court considers that it cannot accede to Myanmar’s 
request that the case be removed from the General List for 
manifest lack of jurisdiction.

II. Question of the standing of The Gambia (paras. 39–42)
The Court next examines the Respondent’s argument 

that The Gambia does not have standing to bring a case be-
fore the Court in relation to Myanmar’s alleged breaches of 
the Genocide Convention without being specially affected by 
such alleged violations. The Court begins by observing that, 
in light of the high ideals which inspired the Convention, 
and in view of their shared values, all the States parties to the 
Genocide Convention have a common interest to ensure that 
acts of genocide are prevented and that, if they occur, their 
authors do not enjoy impunity. It adds that this common in-
terest implies that the obligations in question are owed by any 
State party to all the other States parties to the Convention. 
As the Court observed in its Judgment in the case concerning 
Questions relating to the Obligation to Prosecute or Extradite 
(Belgium v. Senegal), regarding similar provisions in the 
Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, the relevant provisions 
of the Genocide Convention may be defined as obligations 
erga omnes partes in the sense that each State party has an 
interest in compliance with them in any given case. It fol-
lows, the Court adds, that any State party to the Genocide 
Convention, and not only a specially affected State, may in-
voke the responsibility of another State party with a view to 
ascertaining the alleged failure to comply with its obligations 
erga omnes partes, and to bring that failure to an end. The 
Court concludes that The Gambia has prima facie standing to 
submit to it the dispute with Myanmar on the basis of alleged 
violations of obligations under the Genocide Convention.

III. The rights whose protection is sought and the link between 
such rights and the measures requested (paras. 43–63)

The Court recalls that its power to indicate provisional 
measures under Article 41 of the Statute has as its object the 
preservation of the respective rights claimed by the parties in 
a case, pending its decision on the merits thereof. It follows 
that the Court must be concerned to preserve by such meas-
ures the rights which may subsequently be adjudged by it to 
belong to either party. Therefore, the Court may exercise this 
power only if it is satisfied that the rights asserted by the party 
requesting such measures are at least plausible. Moreover, a 
link must exist between the rights whose protection is sought 
and the provisional measures being requested.

The Court observes that, in accordance with Article I of 
the Convention, all States parties thereto have undertaken to 
prevent and to punish the crime of genocide. According to 
Article II of the Convention,

“genocide means any of the following acts committed with 
intent to destroy, in whole or in part, a national, ethnical, 
racial or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to mem-
bers of the group;
(c) Deliberately inflicting on the group conditions of 
life calculated to bring about its physical destruction 
in whole or in part;
(d) Imposing measures intended to prevent births 
within the group;
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(e) Forcibly transferring children of the group to an-
other group.”

The Court notes that, pursuant to Article  III of the 
Genocide Convention, conspiracy to commit genocide, direct 
and public incitement to commit genocide, attempt to commit 
genocide and complicity in genocide are also prohibited.

The Court observes that the provisions of the Convention 
are intended to protect the members of a national, ethnical, ra-
cial or religious group from acts of genocide or any other pun-
ishable acts enumerated in Article III. In the Court’s view, the 
Rohingya in Myanmar appear to constitute a protected group 
within the meaning of Article II of the Genocide Convention.

In the present case, the Court notes that, at the hearings, 
Myanmar, referring to what it characterizes as “clearance op-
erations” carried out in Rakhine State in 2017, stated that

“it cannot be ruled out that disproportionate force was 
used by members of the Defence Services in some cases 
in disregard of international humanitarian law, or that 
they did not distinguish clearly enough between [Arakan 
Rohingya Salvation Army] fighters and civilians”.
The Court notes, in particular, that the United Nations 

General  Assembly, in its resolution  73/264 adopted on 
22 December 2018, expressed

“grave concern at the findings of the independent interna-
tional fact-finding mission on Myanmar that there [was] 
sufficient information to warrant investigation and pros-
ecution so that a competent court may determine liability 
for genocide in relation to the situation in Rakhine State”,

and that, by that same resolution, the General  Assembly 
condemned

“all violations and abuses of human rights in Myanmar, as 
set out in the report of the fact-finding mission, including 
the widespread, systematic and gross human rights viola-
tions and abuses committed in Rakhine State”.
In this connection, the Court recalls that, in its report 

of 12 September 2018, the Fact-Finding Mission stated that it 
had “reasonable grounds to conclude that serious crimes un-
der international law ha[d] been committed that warrant[ed] 
criminal investigation and prosecution”, including the crime 
of genocide, against the Rohingya in Myanmar. The Court 
also notes that, regarding the acts perpetrated against the 
Rohingya in Rakhine State, the Fact-Finding Mission con-
cluded that “on reasonable grounds … the factors allowing 
the inference of genocidal intent [were] present”. It further 
notes that the Fact-Finding Mission asserted that the extreme 
levels of violence perpetrated against the Rohingya in 2016 
and 2017 resulted from the “systemic oppression and perse-
cution of the Rohingya”, including the denial of their legal 
status, identity and citizenship, and followed the instigation 
of hatred against the Rohingya on ethnic, racial or religious 
grounds. The Court also recalls that, following the events 
which occurred in Rakhine State in 2016 and 2017, hundreds 
of thousands of Rohingya have fled to Bangladesh.

The Court observes that, in view of the function of pro-
visional measures, the exceptional gravity of the allegations 
is not a decisive factor warranting the determination, at the 
present stage of the proceedings, of the existence of a genocidal 
intent. In its view, all the facts and circumstances mentioned 

above are sufficient to conclude that the rights claimed by The 
Gambia and for which it is seeking protection—namely the 
right of the Rohingya group in Myanmar and of its members 
to be protected from acts of genocide and related prohibited 
acts mentioned in Article III, and the right of The Gambia 
to seek compliance by Myanmar with its obligations not to 
commit, and to prevent and punish genocide in accordance 
with the Convention—are plausible.

The Court then turns to the issue of the link between 
the rights claimed and the provisional measures requested. 
The Court considers that, by their very nature, the first three 
provisional measures sought by The Gambia are aimed at 
preserving the rights it asserts on the basis of the Genocide 
Convention in the present case, namely the right of the 
Rohingya group in Myanmar and of its members to be pro-
tected from acts of genocide and other acts mentioned in 
Article III, and the right of The Gambia to have Myanmar 
comply with its obligations under the Convention to prevent 
and punish acts identified and prohibited under Articles II 
and III of the Convention, including by ensuring the preser-
vation of evidence. Given the purpose of the fourth and fifth 
provisional measures requested by The Gambia, the Court 
considers that the question of their link with the rights for 
which The Gambia seeks protection does not arise. As to 
the sixth provisional measure requested by The Gambia, the 
Court does not consider that its indication is necessary in the 
circumstances of the case.

IV. Risk of irreparable prejudice and urgency (paras. 64–75)
The Court recalls that, pursuant to Article  41 of its 

Statute, it has the power to indicate provisional measures when 
irreparable prejudice could be caused to rights which are the 
subject of judicial proceedings or when the alleged disregard 
of such rights may entail irreparable consequences, and that 
this power is exercised only if there is urgency, in the sense that 
there is a real and imminent risk that irreparable prejudice will 
be caused before the Court gives its final decision.

The Court further recalls, as it observed in its Advisory 
Opinion on Reservations to the Convention on the Prevention 
and Punishment of the Crime of Genocide, that the Convention 
“was manifestly adopted for a purely humanitarian and civ-
ilizing purpose”, since “its object on the one hand is to safe-
guard the very existence of certain human groups and on the 
other to confirm and endorse the most elementary principles 
of morality”. In view of the fundamental values sought to be 
protected by the Genocide Convention, the Court considers 
that the rights in question in these proceedings, in particular 
the right of the Rohingya group in Myanmar and of its mem-
bers to be protected from killings and other acts threatening 
their existence as a group, are of such a nature that prejudice 
to them is capable of causing irreparable harm.

The Court notes that the reports of the Fact-Finding 
Mission have indicated that, since October 2016, the Rohingya 
in Myanmar have been subjected to acts which are capable of 
affecting their right of existence as a protected group under the 
Genocide Convention, such as mass killings, widespread rape 
and other forms of sexual violence, as well as beatings, the de-
struction of villages and homes, denial of access to food, shelter 
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and other essentials of life. The Court is also of the opinion 
that the Rohingya in Myanmar remain extremely vulnerable. 
In this respect, the Court notes that, in its resolution 74/246 of 
27 December 2019, the General Assembly reiterated

“that, in spite of the fact that Rohingya Muslims lived in 
Myanmar for generations prior to the independence of 
Myanmar, they were made stateless by the enactment of the 
1982 Citizenship Law and were eventually disenfranchised, 
in 2015, from the electoral process”.

The Court also takes note of the detailed findings of the 
Fact-Finding Mission on Myanmar submitted to the Human 
Rights Council in September 2019, which refer to the risk 
of violations of the Genocide Convention, and in which it is 
“conclude[d] on reasonable grounds that the Rohingya peo-
ple remain at serious risk of genocide under the terms of the 
Genocide Convention”.

Moreover, the Court is of the view that the steps which 
the Respondent claimed to have taken to facilitate the return 
of Rohingya refugees present in Bangladesh, to promote eth-
nic reconciliation, peace and stability in Rakhine State, and to 
make its military accountable for violations of international 
humanitarian and human rights law, do not appear sufficient 
in themselves to remove the possibility that acts causing irrep-
arable prejudice to the rights invoked by The Gambia for the 
protection of the Rohingya in Myanmar could occur. In par-
ticular, the Court notes that Myanmar has not presented to 
the Court concrete measures aimed specifically at recognizing 
and ensuring the right of the Rohingya to exist as a protected 
group under the Genocide Convention. Moreover, the Court 
notes that, in its resolution 74/246 of 27 December 2019, the 
General Assembly expressed its regret that

“the situation has not improved in Rakhine State to create 
the conditions necessary for refugees and other forcibly 
displaced persons to return to their places of origin volun-
tarily, safely and with dignity”,

and reiterated
“its deep distress at reports that unarmed individuals in 
Rakhine State have been and continue to be subjected to 
the excessive use of force and violations of human rights 
and international humanitarian law by the military and 
security and armed forces”.
Finally, the Court observes that, irrespective of the sit-

uation that the Myanmar Government is facing in Rakhine 
State, including the fact that there may be an ongoing inter-
nal conflict between armed groups and the Myanmar military 
and that security measures are in place, Myanmar remains 
under the obligations incumbent upon it as a State party to the 
Genocide Convention. The Court recalls that, in accordance 
with the terms of Article I of the Convention, States parties 
expressly confirmed their willingness to consider genocide as 
a crime under international law which they must prevent and 
punish independently of the context “of peace” or “of war” in 
which it takes place. The context invoked by Myanmar does 
not stand in the way of the Court’s assessment of the existence 
of a real and imminent risk of irreparable prejudice to the 
rights protected under the Convention.

The Court finds that there is a real and imminent risk of 
irreparable prejudice to the rights invoked by The Gambia, as 
specified by the Court.

V. Conclusion and measures to be adopted (paras. 76–85)
The Court concludes that the conditions required by its 

Statute for it to indicate provisional measures are met, and 
that it is necessary, pending its final decision, for the Court 
to indicate certain measures in order to protect the rights 
claimed by The Gambia.

Bearing in mind Myanmar’s duty to comply with its 
obligations under the Genocide Convention, the Court con-
siders that, with regard to the situation described above, 
Myanmar must, in accordance with its obligations under the 
Convention, in relation to the members of the Rohingya group 
in its territory, take all measures within its power to prevent 
the commission of all acts within the scope of Article II of the 
Convention, in particular: (a) killing members of the group; 
(b) causing serious bodily or mental harm to the members 
of the group; (c) deliberately inflicting on the group condi-
tions of life calculated to bring about its physical destruction 
in whole or in part; and (d) imposing measures intended to 
prevent births within the group.

Myanmar must also, in relation to the members of the 
Rohingya group in its territory, ensure that its military, as well 
as any irregular armed units which may be directed or sup-
ported by it and any organizations and persons which may be 
subject to its control, direction or influence, do not commit 
acts of genocide, or of conspiracy to commit genocide, of di-
rect and public incitement to commit genocide, of attempt to 
commit genocide, or of complicity in genocide.

Further, the Court is of the view that Myanmar must 
take effective measures to prevent the destruction and ensure 
the preservation of any evidence related to allegations of acts 
within the scope of Article II of the Genocide Convention.

Finally, the Court considers that Myanmar must submit 
a report to it on all measures taken to give effect to this Order 
within four months, as from the date of this Order, and there-
after every six months, until a final decision on the case is 
rendered by the Court.

VI. Operative Clause (para. 86)
The Court
Indicates the following provisional measures:
(1) Unanimously,
The Republic of the Union of Myanmar shall, in accordance 

with its obligations under the Convention on the Prevention and 
Punishment of the Crime of Genocide, in relation to the mem-
bers of the Rohingya group in its territory, take all measures 
within its power to prevent the commission of all acts within the 
scope of Article II of this Convention, in particular:

(a) killing members of the group;
(b) causing serious bodily or mental harm to the 
members of the group;
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(c) deliberately inflicting on the group conditions 
of life calculated to bring about its physical destruc-
tion in whole or in part; and
(d) imposing measures intended to prevent births 
within the group;

(2) Unanimously,
The Republic of the Union of Myanmar shall, in relation 

to the members of the Rohingya group in its territory, ensure 
that its military, as well as any irregular armed units which 
may be directed or supported by it and any organizations and 
persons which may be subject to its control, direction or in-
fluence, do not commit any acts described in point (1) above, 
or of conspiracy to commit genocide, of direct and public in-
citement to commit genocide, of attempt to commit genocide, 
or of complicity in genocide;

(3) Unanimously,
The Republic of the Union of Myanmar shall take effec-

tive measures to prevent the destruction and ensure the pres-
ervation of evidence related to allegations of acts within the 
scope of Article II of the Convention on the Prevention and 
Punishment of the Crime of Genocide;

(4) Unanimously,
The Republic of the Union of Myanmar shall submit a 

report to the Court on all measures taken to give effect to this 
Order within four months, as from the date of this Order, and 
thereafter every six months, until a final decision on the case 
is rendered by the Court.”

*
Vice-President Xue appends a separate opinion to the 

Order of the Court; Judge Cançado Trindade appends a sep-
arate opinion to the Order of the Court; Judge ad hoc Kress 
appends a declaration to the Order of the Court.

*
*  *

Separate opinion of Vice-President Xue

Vice-President Xue voted in favour of the operative par-
agraph of the Order. In explaining her vote, she expresses cer-
tain reservations to the reasoning in the Order.

First, she maintains serious reservations with regard 
to the plausibility of the present case under the Genocide 
Convention. She is of the view that, even if the Court does not 
have to make a determination of the existence of genocidal 
intent, at least, the alleged acts and the relevant circumstances 
should, prima facie, demonstrate that the nature and extent of 
the alleged acts have reached the level where a pattern of con-
duct might be considered as genocidal conduct. The evidence 
and documents submitted to the Court in the present case, 
while displaying an appalling situation of human rights vio-
lations, present a case of a protracted problem of ill-treatment 
of ethnic minorities in Myanmar rather than of genocide. The 
gravity of the matter does not change the nature of its subject, 
namely, the issue of national reconciliation and equality of 
ethnic minorities in Myanmar.

On the question of the standing of The Gambia, Vice-
President Xue disagrees with the Court that by virtue of its 
Judgment in Belgium v. Senegal, The Gambia has standing 
in the present case. She emphasizes that the facts in the The 
Gambia v. Myanmar case are entirely different: in Belgium v. 
Senegal, Belgium instituted the case against Senegal in the 
Court not merely because it had an interest, as shared by all 
the States parties, in compliance with the Convention against 
Torture, but because it was specially affected by Senegal’s al-
leged non-fulfilment of its obligation aut dedere aut judicare 
under Article 7 of the Convention, as its national courts were 
seised with lawsuits against Mr. Hissène Habré for allegations 
of torture. In other words, Belgium was supposedly an injured 
State under the rules of State responsibility.

In Vice-President Xue’s view, it is one thing for each State 
party to the Convention against Torture to have an interest in 
compliance with the obligations erga omnes partes thereun-
der, and it is quite another to allow any State party to institute 
proceedings in the Court against another State party without 
any qualification on jurisdiction and admissibility. The same 
consideration equally applies to the Genocide Convention, or 
any of the other human rights treaties.

Moreover—Vice-President Xue emphasizes—lofty as it 
is, the raison d’être of the Genocide Convention, as illustrated 
by the Court in its Advisory Opinion in Reservations to the 
Convention on the Prevention and Punishment of the Crime 
of Genocide, does not, in and by itself, afford each State par-
ty a jurisdictional basis and legal standing before the Court. 
Otherwise, it cannot be explained why reservation to the ju-
risdiction of the Court under Article IX of the Convention is 
permitted under international law. Those States which have 
made a reservation to Article  IX are equally committed to 
the raison d’être of the Genocide Convention. The fact that 
recourse to the Court cannot be used either by or against 
them in no way means that they do not share the common 
interest in the accomplishment of the high purposes of the 
Convention. The extent to which a State party may act on be-
half of the States parties for the common interest by institut-
ing proceedings in the Court bears on international relations, 
as well as on the structure of international law.

Vice-President Xue further notes that resort to the 
Court is not the only way to protect the common interest 
of the States parties in the accomplishment of the high pur-
poses of the Convention. United Nations organs, including 
the General Assembly, the Human Rights Council and the 
Office of the United Nations High Commissioner for Human 
Rights, all stand ready, and indeed, are being involved in the 
current case to see to it that acts prohibited by the Genocide 
Convention be prevented and, should they have occurred, 
perpetrators be brought to justice. In this regard, the national 
legal system of criminal justice of the State concerned bears 
the primary responsibility.

Vice-President Xue takes the view that under the rules 
of State responsibility, it is the injured State, the one which 
is specially affected by the alleged violations, that has the 
standing to invoke the responsibility of another State in the 
Court. The position taken by the Court in this Order, albeit 
provisional, would put to a test Article 48 of the ILC’s Articles 
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on Responsibility of States for Internationally Wrongful Acts. 
How far this unintended interpretation of the Convention can 
go in practice remains to be seen, as its repercussions on gen-
eral international law and State practice would likely extend 
far beyond this particular case.

Notwithstanding her reservations, Vice-President Xue 
agrees with the indication of the provisional measures on 
a number of considerations. First, the two reports of the 
United Nations Fact-Finding Mission on Myanmar reveal, 
even prima facie, that there were serious violations of hu-
man rights and international humanitarian law against the 
Rohingya and other ethnic minorities in Rakhine State of 
Myanmar. Considering the gravity and scale of the alleged 
offences, measures to ensure that Myanmar, as a State party 
to the Genocide Convention, observe its international obli-
gations under the Convention, especially the obligation to 
prevent genocide, should not be deemed unwarranted under 
the circumstances. Secondly, during the oral proceedings, 
Myanmar acknowledged that during their military opera-
tions, there may have been excessive use of force and viola-
tions of human rights and international humanitarian law in 
Rakhine State and there may also have been failures to pre-
vent civilians from looting or destroying property after fight-
ing or in abandoned villages. As internal armed conflicts in 
Rakhine State may erupt again, the provisional measures as 
indicated by the Court would, in Vice-President Xue’s view, 
enhance the control of the situation. Lastly, it is apparent that 
the Rohingya as a group remain vulnerable under the present 
conditions. With more than 740,000 people displaced from 
their homeland, the situation demands preventive measures.

In light of the foregoing considerations, Vice-President 
Xue concurs with the indication of the provisional measures. 
She points out that the issues she has raised in this opinion 
should be further considered in due course.

Separate opinion of Judge Cançado Trindade
1. In his separate opinion, composed of seven parts, 

Judge Cançado Trindade presents the foundations of his own 
personal position, pertaining to the Court’s decision in the 
present case of Application of the Convention against Genocide 
(The Gambia v. Myanmar). He begins with some introduc-
tory considerations in historical perspective (part I), point-
ing out that the present Order has just been adopted by the 
International Court of Justice (ICJ), significantly by unanim-
ity: the provisional measures are intended to bring the neces-
sary protection to human beings who have been suffering for 
a long time in a situation of extreme vulnerability.

2. From the start, in his support to the Order, he rejects 
a voluntarist outlook of the matter, given the prevalence of 
human conscience over the will of States (para. 5). He then 
proceeds to a review of provisional measures of protection in 
ICJ cases under the Convention against Genocide (part II). 
Bearing that in mind, he concentrates attention on the con-
tents of international fact-finding in the cas d’espèce.

3. Judge Cançado Trindade presents a detailed ex-
amination (parts III and IV) of relevant passages, first, of 
United  Nations Reports of the Independent International 

Fact-Finding Mission on Myanmar (of 12 September 2018, of 
8 August 2019 and of 16 September 2019), and secondly, of 
Reports of the United Nations Special Rapporteur on Human 
Rights in Myanmar (of 30 August 2019, of 2 May 2019, and of 
20 August 2018), disclosing the sufferings imposed upon the 
Rohingya in the situation in Myanmar (paras. 15–52).

4. Judge Cançado Trindade points out that those 
United Nations reports indeed give accounts of

“great suffering on the part of the numerous victims of the 
tragedy in Myanmar; further to those who were killed or 
died, the surviving ones remain in a situation of extreme 
vulnerability. I ascribe considerable importance to human 
vulnerability, to which I have always been attentive, and I 
shall address this point further in the following paragraphs 
of the present part V of the Separate Opinion.
The Provisional Measures of Protection just ordered by the 
ICJ in the cas d’espèce aim to safeguard the fundamental 
rights of the surviving victims. The suffering of victims has 
marked presence in the writings of thinkers along the cen-
turies” (paras. 53–54).
5. In sequence, in part V of the separate opinion, Judge 

Cançado Trindade focuses on provisional measures of pro-
tection and the imperative of overcoming the extreme vul-
nerability of victims, encompassing the legacy of the Second 
World Conference on Human Rights (1993) in its attention to 
human vulnerability (paras. 55–65), and international case 
law and the need of properly addressing human vulnerability 
(paras. 66–74).

6. He stresses that “[i]nvocation of extreme human 
vulnerability is a key element to be taken into account in a 
decision concerning provisional measures of protection, in a 
case like the present one, on the Application of the Convention 
against Genocide. In effect, from time to time, the ICJ has 
been seized of cases disclosing human cruelty, always pres-
ent in the history of humankind” (para. 72). In revising the 
recent case law of the ICJ, he points out “the great need of a 
people-centred approach, keeping in mind the fundamental 
right to life, with the raison d’humanité prevailing over the 
raison d’Etat” (para. 74).

7. Judge Cançado Trindade then outlines the utmost rel-
evance of the safeguard of fundamental rights by provisional 
measures of protection, in the domain of jus cogens, under the 
Convention against Genocide and the corresponding customary 
international law (part VI). He points out that the rights protect-
ed by the present Order of provisional measures of protection 
are truly fundamental rights, starting with the right to life, right 
to personal integrity, right to health, among others (para. 75).

8. He adds that these rights are not simply “plausible”, 
as the Court says; there is great need of serious reflection 
on this superficial use of “plausible”—a recent and unfortu-
nate invention of the Court’s majority—devoid of a meaning 
(para. 76). The major goal is to extend protection to human 
beings suffering a continuing situation of extreme vulnerability 
affecting their fundamental rights (para. 77). Given that we are 
here before fundamental human rights, there is need to keep in 
mind that the basic principle of equality and non-discrimina-
tion lies in the foundations of the rights safeguarded under the 
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Convention against Genocide, and human rights conventions, 
also by means of provisional measures of protection (para. 80).

9. In Judge Cançado Trindade’s understanding, law 
and justice are indissociably together, in the Court’s mission 
of contributing to a humanized law of nations, in the dehu-
manized world of our days (para. 80). To him, care is to be 
turned attentively to the victims, rather than to inter-State 
susceptibilities. In sum, “ jus cogens is to be properly consid-
ered under the Convention against Genocide and the corre-
sponding customary international law” (para. 87).

10. The way is then paved for the presentation of an 
epilogue recapitulating the main points sustained in the sep-
arate opinion (part VII), so as to secure the advances in the 
domain of the autonomous legal régime of provisional meas-
ures of protection (para. 88). In a case like the present one, 
Judge Cançado Trindade sustains that the provisions of the 
Convention against Genocide conform a law of protection (a 
droit de protection), oriented towards the safeguard of the fun-
damental rights of those victimized in a continuing situation 
of extreme human vulnerability, so as also to secure the prev-
alence of the rule of law (la prééminence du droit) (para. 89).

11. Provisional measures of protection, like the ones in-
dicated in the present Order, are intended to put an end to a 
continuing situation of extreme vulnerability of the victimized 
persons (para. 91). He adds that as such provisional measures 
have recently been protecting growing numbers of persons in 

situations of extreme vulnerability, they appear transformed 
into a true jurisdictional guarantee of preventive character 
(para. 92).

12. Judge Cançado Trindade observes that the legacy 
of the Second World Conference on Human Rights (Vienna, 
1993) has been much contributing precisely to the protection of 
human beings in situations of great vulnerability. Furthermore, 
international case law, as the cas d’espèce shows, can serve the 
need of properly addressing extreme human vulnerability 
(para. 93). The present case shows—he concludes—that

“the determination and ordering of provisional measures 
of protection under the Convention against Genocide, 
and under human rights Conventions, can only be prop-
erly undertaken from a humanist perspective, necessarily 
avoiding the pitfalls of an outdated and impertinent State 
voluntarist outlook” (para. 94).

Declaration of Judge ad hoc Kress
In his declaration, Judge ad hoc Kress observes that the 

Order must be read keeping in mind the distinctive protective 
function of the indication of provisional measures. He notes, 
in particular, that, at this initial stage of the proceedings, the 
Court has not proceeded to anything close to a detailed exam-
ination of the question of genocidal intent. Against this back-
ground and in view of the exceptional gravity of the violations 
alleged, Judge ad hoc Kress believes it is worth emphasizing that 
the Court’s Order in no way whatsoever prejudges the merits.
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On 14 July 2020, the International Court of Justice de-
livered its Judgment on the Appeal Relating to the Jurisdiction 
of the ICAO Council under Article 84 of the Convention on 
International Civil Aviation (Bahrain, Egypt, Saudi Arabia 
and United Arab Emirates v. Qatar).

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Cançado 
Trindade, Donoghue, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian; Judges ad hoc Berman, Daudet; 
Registrar Gautier.

*
*  *

The Court begins by recalling that, by a joint Application 
filed in the Registry of the Court on 4  July 2018, Bahrain, 
Egypt, Saudi Arabia and the United Arab Emirates instituted 
an appeal against a Decision rendered by the Council of the 
International Civil Aviation Organization (ICAO) on 29 June 
2018 in proceedings brought by Qatar against these States on 
30 October 2017, pursuant to Article 84 of the Convention on 
International Civil Aviation (the “Chicago Convention”). In 
this Decision, the ICAO Council rejected the preliminary ob-
jections raised by the applicant States that it lacked jurisdic-
tion “to resolve the claims raised” by Qatar in its application 
and that these claims were inadmissible.

In their Application, the applicant States seek to found 
the jurisdiction of the Court on Article 84 of the Chicago 
Convention, in conjunction with Article 36, paragraph 1, and 
Article 37 of the Statute of the Court.

For the purposes of this Judgment, the applicant States 
are collectively referred to as the “Appellants”. In describing 
proceedings before the ICAO Council, these States are re-
ferred to as respondents before that body.

I. Introduction (paras. 21–36)

A. Factual background (paras. 21–26)
The Court explains that, on 5 June 2017, the Governments 

of Bahrain, Egypt, Saudi Arabia and the United Arab Emirates 
severed diplomatic relations with Qatar and adopted a series 
of restrictive measures relating to terrestrial, maritime and 
aerial lines of communication with Qatar, which included 
certain aviation restrictions. Pursuant to these restrictions, all 
Qatar-registered aircraft were barred by the Appellants from 
landing at or departing from their airports and were denied 
the right to overfly their respective territories, including the 
territorial seas within the relevant flight information regions. 
Certain restrictions also applied to non-Qatar-registered air-
craft flying to and from Qatar, which were required to ob-
tain prior approval from the civil aviation authorities of the 
Appellants. According to the latter, these restrictive measures 
were taken in response to the alleged breach by Qatar of its 

obligations under certain international agreements to which 
the Appellants and Qatar are parties, namely the Riyadh 
Agreement of 23 and 24  November 2013, the Mechanism 
Implementing the Riyadh Agreement of 17 April 2014 and the 
Supplementary Riyadh Agreement of 16 November 2014, and 
of other obligations under international law.

On 30  October 2017, pursuant to Article  84 of the 
Chicago Convention, Qatar filed an application and memorial 
with the ICAO Council, in which it claimed that the aviation 
restrictions adopted by Bahrain, Egypt, Saudi Arabia and the 
United Arab Emirates violated their obligations under the 
Chicago Convention. On 19  March 2018, Bahrain, Egypt, 
Saudi Arabia and the United Arab Emirates, as respondents 
before the ICAO Council, raised two preliminary objections. 
In the first, they argued that the ICAO Council lacked juris-
diction under the Chicago Convention since the real issue 
in dispute between the Parties involved matters extending 
beyond the scope of that instrument, including whether the 
aviation restrictions could be characterized as lawful counter-
measures under international law. In the second, they argued 
that Qatar had failed to meet the precondition of negotiation 
set forth in Article 84 of the Chicago Convention, also reflect-
ed in Article 2, subparagraph (g), of the ICAO Rules for the 
Settlement of Differences and, consequently, that the Council 
lacked jurisdiction to resolve the claims raised by Qatar, or 
alternatively that the application was inadmissible. By a de-
cision dated 29  June 2018, the ICAO  Council rejected, by 
23 votes to 4, with 6 abstentions, the preliminary objections, 
treating them as a single objection.

On 4  July 2018, the Appellants submitted a joint 
Application to the Court instituting an appeal against the 
Decision of the Council dated 29 June 2018.

B. The Court’s appellate function and the scope of the 
right of appeal to the Court (paras. 27–36)
The Court observes that Article  84 of the Chicago 

Convention provides for the jurisdiction of the ICAO Council 
to decide “any disagreement between two or more contract-
ing States relating to the interpretation or application of this 
Convention and its Annexes” if it “cannot be settled by nego-
tiation”. A decision of the Council may be appealed either to 
an ad hoc arbitral tribunal agreed upon between the parties to 
a dispute or to “the Permanent Court of International Justice”. 
Under Article  37 of the Statute of the International Court 
of Justice, “[w]henever a treaty or convention in force pro-
vides for reference of a matter …  to the Permanent Court of 
International Justice, the matter shall, as between the parties 
to the present Statute, be referred to the International Court 
of Justice”. Accordingly, under Article 84, the Court is compe-
tent to hear an appeal against a decision of the ICAO Council.

The Court notes that Article 84 appears under the ti-
tle “Settlement of disputes”, whereas the text of the Article 
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opens with the expression “any disagreement”. In this con-
text, it recalls that its predecessor, the Permanent Court of 
International Justice, defined a dispute as “a disagreement on 
a point of law or fact, a conflict of legal views or of interests 
between two persons”. The Court notes that the Appellants 
are appealing against a decision of the ICAO Council on the 
preliminary objections which they raised in the proceedings 
before it. The text of Article 84 does not specify whether only 
final decisions of the ICAO Council on the merits of disputes 
before it are subject to appeal. The Court nonetheless settled 
this issue in 1972, in the first appeal submitted to it against a 
decision of the ICAO Council, finding that “an appeal against 
a decision of the Council as to its own jurisdiction must there-
fore be receivable since, from the standpoint of the supervi-
sion by the Court of the validity of the Council’s acts, there is 
no ground for distinguishing between supervision as to juris-
diction, and supervision as to merits” (Appeal Relating to the 
Jurisdiction of the ICAO Council (India v. Pakistan), Judgment, 
I.C.J. Reports 1972, p. 61, para. 26). The Court is thus satisfied 
that it has jurisdiction to entertain the present appeal.

With regard to the scope of the right of appeal, the Court 
recalls that its role in supervising the Council in the exercise 
of the latter’s dispute settlement functions under Article 84 
of the Chicago Convention is to determine whether the im-
pugned decision is correct. In the present case, its task is to 
decide whether the Council has erred in rejecting the prelim-
inary objections of the Appellants to the jurisdiction of the 
ICAO Council and the admissibility of Qatar’s application.

II. Grounds of appeal (paras. 37–125)
The Court observes that it is not bound to follow the 

order in which the Appellants invoke their three grounds of 
appeal. The Court first examines the grounds based on the al-
leged errors of the ICAO Council in rejecting the Appellants’ 
objections (second and third grounds of appeal). Thereafter, 
the Court considers the ground based on the alleged manifest 
lack of due process in the procedure before the Council (first 
ground of appeal).

A. The second ground of appeal: rejection by the ICAO 
Council of the first preliminary objection (paras. 41–63)
The Court notes that, in their second ground of appeal, 

the Appellants assert that the ICAO Council “erred in fact and 
in law in rejecting the first preliminary objection …  in re-
spect of the competence of the ICAO Council”. According to 
the Appellants, to pronounce on the dispute would require the 
Council to rule on questions that fall outside its jurisdiction, 
specifically on the lawfulness of the countermeasures, includ-
ing “certain airspace restrictions”, adopted by the Appellants. 
In the alternative, and for the same reasons, they argue that 
the claims of Qatar are inadmissible.

1. Whether the dispute between the Parties relates 
to the interpretation or application of the Chicago 
Convention (paras. 41–50)

The Court has first to determine whether the dispute 
brought by Qatar before the ICAO  Council is a disagree-
ment between the Appellants and Qatar relating to the in-
terpretation or application of the Chicago Convention and 

its Annexes. The Council’s jurisdiction ratione materiae 
is circumscribed by the terms of Article 84 of the Chicago 
Convention to this type of disagreement.

The Court observes that, in its application and memorial 
submitted to the ICAO Council on 30 October 2017, Qatar 
requested the Council to “determine that the Respondents 
violated by their actions against the State of Qatar their obli-
gations under the Chicago Convention, its Annexes and other 
rules of international law”. It further requested the Council to 
“deplore the violations by the Respondents of the fundamen-
tal principles of the Chicago Convention and its Annexes”. 
Consequently, Qatar asked the Council to urge the respond-
ents “to withdraw, without delay, all restrictions imposed on 
the Qatar-registered aircraft and to comply with their obli-
gations under the Chicago Convention and its Annexes” and 
“to negotiate in good faith the future harmonious coopera-
tion in the region to safeguard the safety, security[,] regulari-
ty and economy of international civil aviation”. In its memo-
rial, Qatar identified a number of provisions of the Chicago 
Convention with which, in its view, the measures taken by the 
respondents are not in conformity, in particular Articles 2, 
3bis, 4, 5, 6, 9, 37 and 89.

The Court considers that the disagreement between the 
Parties brought before the ICAO Council does concern the 
interpretation and application of the Chicago Convention and 
its Annexes and therefore falls within the scope of Article 84 
of the Convention. The mere fact that this disagreement has 
arisen in a broader context does not deprive the ICAO Council 
of its jurisdiction under the said article.

The Court also cannot accept the argument that, because 
the Appellants characterize their aviation restrictions im-
posed on Qatar-registered aircraft as lawful countermeasures, 
the Council has no jurisdiction to hear the claims of Qatar. 
Countermeasures are among the circumstances capable of 
precluding the wrongfulness of an otherwise unlawful act 
in international law and are sometimes invoked as defences. 
The prospect that a respondent would raise a defence based 
on countermeasures in a proceeding on the merits before 
the ICAO Council does not, in and of itself, have any effect 
on the Council’s jurisdiction within the limits laid down in 
Article 84 of the Chicago Convention.

The Court therefore concludes that the Council did not 
err when it rejected the first preliminary objection by the 
Appellants relating to its jurisdiction.

2. Whether Qatar’s claims are inadmissible on 
grounds of “ judicial propriety” (paras. 51–62)

The question for the Court is, in its view, whether the 
decision of the ICAO Council rejecting the first preliminary 
objection as it relates to the admissibility of Qatar’s claims 
was a correct one. In other words, the Court has to ascertain 
whether the claims brought before the Council are admissible.

The Court observes that it is difficult to apply the concept 
of “judicial propriety” to the ICAO Council. The Council is 
a permanent organ responsible to the ICAO Assembly, com-
posed of designated representatives of the contracting States 
elected by the Assembly, rather than of individuals acting in-
dependently in their personal capacity as is characteristic of 
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a judicial body. In addition to its executive and administra-
tive functions specified in Articles 54 and 55 of the Chicago 
Convention, the Council was given in Article 84 the func-
tion of settling disagreements between two or more con-
tracting States relating to the interpretation or application 
of the Convention and its Annexes. This, however, does not 
transform the ICAO Council into a judicial institution in the 
proper sense of that term. The Court considers that, in any 
event, the integrity of the ICAO Council’s dispute settlement 
function would not be affected if the Council examined issues 
outside matters of civil aviation for the exclusive purpose of 
deciding a dispute which falls within its jurisdiction under 
Article 84 of the Chicago Convention. Therefore, a possible 
need for the ICAO Council to consider issues falling outside 
the scope of the Chicago Convention solely in order to settle 
a disagreement relating to the interpretation or application 
of the Chicago Convention would not render the application 
submitting that disagreement to it inadmissible.

The Court therefore concludes that the Council did not 
err when it rejected the first preliminary objection in so far as 
the respondents asserted that Qatar’s claims were inadmissible.

*
In view of the above, the Court is of the opinion that the 

second ground of appeal cannot be upheld.

B. The third ground of appeal: rejection by the ICAO Council 
of the second preliminary objection (paras. 64–107)
The Court notes that, as their third ground of appeal, the 

Appellants assert that the ICAO Council erred when it reject-
ed the second preliminary objection which they raised as re-
spondents before the Council, whereby they claimed that the 
ICAO Council lacked jurisdiction because Qatar had failed 
to meet the negotiation precondition found in Article 84 of 
the Chicago Convention and that Qatar’s application to the 
ICAO Council was inadmissible because it did not comply 
with Article 2, subparagraph (g), of the ICAO Rules for the 
Settlement of Differences.

1. The alleged failure to meet a negotiation precon-
dition prior to the filing of Qatar’s application with 
the ICAO Council (paras. 65–98)

The Court observes that Article  84 of the Chicago 
Convention is part of Chapter XVIII of the Convention, en-
titled “Disputes and Default”. This chapter provides a dispute 
settlement procedure that is available in the event of disa-
greements concerning the interpretation or application of 
the Convention and its Annexes. Article 84 specifies that the 
disagreements that are to be settled by the Council are only 
those that “cannot be settled by negotiation”. The Court also 
notes that Article 14 of the ICAO Rules for the Settlement 
of Differences contemplates that the Council may invite the 
parties to a dispute to engage in direct negotiations. It fur-
ther notes that the reference in Article  84 of the Chicago 
Convention to a disagreement that “cannot be settled by nego-
tiation” is similar to the wording of the compromissory claus-
es of a number of other treaties. The Court has, in the past, 
found several such compromissory clauses to contain negoti-
ation preconditions that must be satisfied in order to establish 
the Court’s jurisdiction. It considers that this jurisprudence is 

also relevant to the interpretation of Article 84 and to its appli-
cation in determining the jurisdiction of the ICAO Council. 
Thus, prior to filing an application under Article 84, a con-
tracting State must make a genuine attempt to negotiate with 
the other concerned State or States. If the negotiations or at-
tempted negotiations reach a point of futility or deadlock, the 
disagreement “cannot be settled by negotiation” and the pre-
condition to the jurisdiction of the ICAO Council is satisfied. 
In the view of the Court, a genuine attempt to negotiate can 
be made outside of bilateral diplomacy. Exchanges that take 
place in an international organization are also recognized as 
“established modes of international negotiation”.

The Court notes that, in responding to the preliminary 
objection presented to the ICAO Council, Qatar cited a series 
of communications in June and July 2017 in which it urged the 
Council to take action with respect to the aviation restrictions. 
These communications referred both to the aviation restric-
tions and to provisions of the Chicago Convention that, accord-
ing to Qatar, are implicated by those restrictions. According to 
the Court, the competence of ICAO unquestionably extends to 
questions of overflight of the territory of contracting States, a 
matter that is addressed in the Chicago Convention. The over-
tures that Qatar made within the framework of ICAO related 
directly to the subject-matter of the disagreement that later 
was the subject of its application to the ICAO Council under 
Article 84 of the Chicago Convention. The Court concludes 
that Qatar made a genuine attempt within ICAO to settle by 
negotiation its disagreement with the Appellants regarding the 
interpretation and application of the Chicago Convention.

As to the question whether negotiations within ICAO 
had reached the point of futility or deadlock before Qatar filed 
its application to the ICAO Council, the Court has previous-
ly stated that a requirement that a dispute cannot be settled 
through negotiations “could not be understood as referring to 
a theoretical impossibility of reaching a settlement. It rather 
implies that …  ‘no reasonable probability exists that further 
negotiations would lead to a settlement’.” In past cases, the 
Court has found that a negotiation precondition was satis-
fied when the parties’ “basic positions have not subsequently 
evolved” after several exchanges of diplomatic correspond-
ence and/or meetings. In the view of the Court, its inquiry 
into the sufficiency of negotiations is a question of fact.

The Court observes that, in advance of the ICAO 
Council’s Extraordinary Session of 31 July 2017, which was 
to be held in response to Qatar’s request, the Appellants sub-
mitted a working paper that urged the Council to limit any 
discussion under Article 54 (n) of the Chicago Convention to 
issues related to the safety of international aviation. During 
the Extraordinary Session, the Council focused on matters 
other than the aviation restrictions that later formed the sub-
ject-matter of Qatar’s application to the ICAO Council, with 
particular attention to contingency arrangements to facilitate 
air traffic over the high seas. The Court considers that, as of the 
close of the Extraordinary Session, settlement of the disagree-
ment by negotiation within ICAO was not a realistic possibili-
ty. The Court also takes into account developments outside of 
ICAO. Diplomatic relations between Qatar and the Appellants 
had been severed on 5 June 2017, concurrently with the impo-
sition of the aviation restrictions. Under these circumstances, 
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the Court considers that, as of the filing of Qatar’s application 
before the ICAO Council, there was no reasonable probabili-
ty of a negotiated settlement of the disagreement between the 
Parties regarding the interpretation and application of the 
Chicago Convention, whether before the ICAO Council or in 
another setting. The Court also recalls that Qatar maintains 
that it faced a situation in which the futility of negotiation was 
so clear that the negotiation precondition of Article 84 could 
be met without requiring Qatar to make a genuine attempt 
at negotiations. Because the Court has found that Qatar did 
make a genuine attempt to negotiate, which failed to settle the 
dispute, it has no need to examine this argument.

For the reasons set forth above, the Court considers that 
the ICAO Council did not err in rejecting the contention ad-
vanced by the respondents before the Council that Qatar had 
failed to fulfil the negotiation precondition of Article 84 of 
the Chicago Convention prior to filing its application before 
the ICAO Council.

2. Whether the ICAO Council erred by not declar-
ing Qatar’s application inadmissible on the basis of 
Article 2, subparagraph (g), of the ICAO Rules for the 
Settlement of Differences (paras. 99–105)

The Court notes that Article 2 of the ICAO Rules for the 
Settlement of Differences sets out the basic information that is 
to be contained in a memorial attached to an application filed 
pursuant to Article 84 of the Chicago Convention, in order to 
facilitate the ICAO Council’s consideration of such applica-
tions. By requiring a statement regarding negotiations, subpar-
agraph (g) of Article 2 takes cognizance of the negotiation pre-
condition contained in Article 84 of the Chicago Convention.

Qatar’s application and memorial before the ICAO Council 
contain a section entitled “A statement of attempted negotia-
tions”, in which Qatar states that the respondents before the 
ICAO Council “did not permit any opportunity to negotiate” 
regarding the aviation restrictions. The Secretary General con-
firmed that she had verified that Qatar’s application “compl[ied] 
in form with the requirements of Article 2 of the …  Rules [for 
the Settlement of Differences]” when forwarding the document 
to the respondents before the ICAO Council. The question of 
substance, i.e. whether Qatar had met the negotiation precon-
dition, was addressed by the Council in the proceedings on pre-
liminary objections, pursuant to Article 5 of the ICAO Rules 
for the Settlement of Differences.

The Court sees no reason to conclude that the ICAO 
Council erred by not declaring Qatar’s application before the 
ICAO Council to be inadmissible by reason of a failure to 
comply with Article 2, subparagraph (g), of the ICAO Rules 
for the Settlement of Differences.

*
For the reasons set forth above, the Court cannot uphold 

the third ground of appeal.

C. The first ground of appeal: alleged manifest lack of 
due process in the procedure before the ICAO  Council 
(paras. 108–124)
The Court recalls that, in their first ground of appeal, the 

Appellants submit that the Decision of the Council “should 

be set aside on the grounds that the procedure adopted by the 
ICAO Council was manifestly flawed and in violation of fun-
damental principles of due process and the right to be heard”.

The Court observes that, in its Judgment in the case con-
cerning the Appeal Relating to the Jurisdiction of the ICAO 
Council (India v. Pakistan), it concluded that, in the proceed-
ings at issue, the ICAO Council had reached the correct de-
cision as to its jurisdiction, which is an objective question of 
law. The Court also observed that the procedural irregularities 
alleged by the Appellant did not prejudice in any fundamental 
way the requirements of a just procedure. The Court had no 
need to examine whether a decision of the ICAO Council that 
was legally correct should nonetheless be annulled because of 
procedural irregularities.

In the present case, the Court has rejected the Appellants’ 
second and third grounds of appeal against the Decision of the 
ICAO Council. The Court considers that the issues posed by 
the preliminary objections that were presented to the Council 
in this case are objective questions of law. It also considers 
that the procedures followed by the Council did not prejudice 
in any fundamental way the requirements of a just procedure.

For the reasons set forth above, the first ground of appeal 
cannot be upheld.

*  *
Recalling the Court’s previous observation, in its 

Judgment in the case concerning the Appeal Relating to the 
Jurisdiction of the ICAO Council (India  v. Pakistan), that 
Article 84 of the Chicago Convention gives the Court “a cer-
tain measure of supervision” over decisions rendered by the 
ICAO  Council, the Court emphasizes that it will be best 
positioned to act on any future appeal if the decision of the 
ICAO Council contains the reasons of law and fact that led to 
the ICAO Council’s conclusions.

III. Operative clause (para. 126)
The Court,
(1) Unanimously,
Rejects the appeal brought by the Kingdom of Bahrain, 

the Arab Republic of Egypt, the Kingdom of Saudi Arabia and 
the United Arab Emirates on 4 July 2018 from the Decision of 
the Council of the International Civil Aviation Organization, 
dated 29 June 2018;

(2) By fifteen votes to one,
Holds that the Council of the International Civil Aviation 

Organization has jurisdiction to entertain the application 
submitted to it by the Government of the State of Qatar on 
30 October 2017 and that the said application is admissible.

In favour: President Yusuf; Vice-President Xue; Judges Tomka, 
Abraham, Cançado Trindade, Donoghue, Gaja, Sebutinde, 
Bhandari, Robinson, Crawford, Gevorgian, Salam, 
Iwasawa; Judge ad hoc Daudet;
Against: Judge ad hoc Berman.

*
Judge Cançado  Trindade appends a separate opinion 

to the Judgment of the Court; Judge  Gevorgian appends a 
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declaration to the Judgment of the Court; Judge ad hoc Berman 
appends a separate opinion to the Judgment of the Court.

*
*  *

Separate opinion of Judge Cançado Trindade

1. In the case of Appeal Relating to the Jurisdiction 
of the ICAO Council under Article 84 of the Convention on 
International Civil Aviation (ICAOA), Judge Cançado Trindade 
presents his separate opinion, composed of nine parts, where-
in he begins by pointing out that, although he arrives at 
the conclusions of the dispositif of ICJ’s Judgment (ICAOA, 
para. 126), he does so on the basis of a distinct reasoning, 
in particular in his own rejection of so-called “countermeas-
ures” (para. 2). He selects this point, raised by the appellant 
States, so as to examine in his separate opinion their lack of 
legal grounds and their negative effects on the law of nations 
and on State responsibility, and to leave on the records the 
foundations of his own personal position thereon.

2. Judge Cançado  Trindade begins by addressing 
“countermeasures”—unduly invoked by the appellant States—
in breach of the foundations of the law of nations, and of State 
responsibility. In recalling that “the international legal order is 
based upon justice rather than force” (para. 10), he warns that

“[c]ountermeasures are reminiscent of the old practice of 
retaliation, and,—whether one wishes to admit it or not,—
they rely upon force rather than conscience. Recourse to 
them discloses the insufficient degree of development of 
the treatment of State responsibility” (para. 9).
3. Judge Cançado  Trindade further warns that at-

tention is to focus not on “coercive means”, but rather “on 
conscience and the prevalence of opinio juris communis”, 
keeping in mind “the very foundations of the international 
responsibility of States”; attention is thus “correctly focused 
on Law rather than force, on conscience rather than ‘will’, 
to the greater effectiveness of public international law itself” 
(para. 12). He much regrets that “countermeasures” have been 
raised by the appellant States in the present case of ICAOA, 
paying a disservice to international law (para. 13).

4. In sequence, Judge Cançado  Trindade examines 
in detail the lengthy and strong criticisms of “countermeas-
ures” presented in the corresponding debates of both the 
UN  International Law Commission, as well as of the Sixth 
Committee of the UN  General Assembly (parts  III and  IV, 
respectively), in the process of preparation (1992–2001) of the 
International Law Commission’s Articles on State Responsibility 
(2001). He demonstrates how in those prolonged debates strong 
criticisms were made to the inclusion of “countermeasures” in 
that document, from jurists from distinct continents.

5. Yet, despite those heavy criticisms throughout the 
whole preparatory work of the corresponding provisions of 
that document,—he adds,—it is “surprising and regrettable” 
that there were supporters for the inclusion therein of “coun-
termeasures”, “without any juridical grounds”; furthermore, 
Judge Cançado Trindade adds,

“it is likewise surprising and regrettable that the ICJ itself 
referred to ‘countermeasures’ in its Judgment of 25.09.1997 
in the case of Gabčíkovo-Nagymaros Project (Hungary ver-
sus Slovakia, paras. 82–85), and again referred to it in the 
present Judgments of the ICJ of today in the two cases of 
ICAOA and ICAOB (para. 49 of both Judgments)” (para. 38).
6. Following that, he focuses on the prevalence of the im-

perative of judicial settlement over the State’s “will”, turning to 
further criticisms to the initiative of consideration of so-called 
“countermeasures” (paras. 40–41), and recalling the earlier les-
sons of true jurists, in previous decades, on the importance of 
the realization of justice (paras. 42–44). Judge Cançado Trindade 
then adds that, regrettably, “[o]nce again, in the present case, the 
ICJ reiterates its view that jurisdiction is based on State consent, 
which I have always opposed within the Court: in my perception, 
human conscience stands above voluntas” (para. 39).

7. He further recalls that this is the position he has been 
sustaining within the ICJ, as illustrated, e.g. by his long rea-
soning in his dissenting opinion in the case of Application of 
the CERD Convention (Georgia versus Russian Federation, 
Judgment of 01.04.2011) (paras. 45–52). In his understanding, 
there is need to secure “the reconstruction and evolution of the 
jus gentium in our times, in conformity with the recta ratio, as a 
new and truly universal law of humankind. It is thus more sen-
sitive to the identification and realization of superior common 
values and goals, concerning humankind as a whole” (para. 52).

8. Judge Cançado Trindade then moves to another 
part (VI) of his separate opinion, wherein he presents his own 
reflections on international legal thinking and the prevalence 
of human conscience (recta ratio) over the “will”. He begins 
with the identification and flourishment of recta ratio in the 
historical humanization of the law of nations as from the writ-
ings of its “founding fathers” at the XVIth and XVIIth centu-
ries (paras. 54–63), focusing the emerging new jus gentium in 
the realm of natural law, developing until our times. The con-
ception of recta ratio and justice, conceiving human beings as 
endowed with intrinsic dignity, came to be seen as “indispen-
sable to the prevalence of the law of nations itself” (para. 54).

9. In sequence, he strongly criticizes the personification 
of the powerful State with its unfortunate a most regrettable 
influence upon international law by the end of the XIXth cen-
tury and in the first decades of the XXth century; “voluntarist 
positivism”, grounded on the consent or “will” of States, be-
came the predominant criterion, denying jus standi to human 
beings, and envisaging “a strictly inter-State law, no longer 
above but between sovereign States”, leading to “the irrespon-
sibility and the alleged omnipotence of the State, not imped-
ing the successive atrocities committed by it against human 
beings”, with “disastrous consequences of such distortion” 
(para. 64–65). Yet,—Judge Cançado Trindade adds,—the con-
fidence in the droit des gens has fortunately survived, as

“from the ‘founding fathers’ of the law of nations grounded 
on the recta ratio until our times, the jusnaturalist think-
ing in international law has never faded away; it overcame 
all crises, in its perennial reaction of human conscience 
against successive atrocities committed against human be-
ings, which regrettably counted on the subservience and 
cowardice of legal positivism” (para. 66).
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10. He adds that the “continuing revival” of natural 
law strengthens the safeguard of the universality of the rights 
inherent to all human beings—overcoming self-contained 
positive norms, deprived of universality for varying from one 
social milieu to another,—and acknowledges the importance 
of fundamental principles of international law (para. 68). To 
sustain nowadays this legacy of the evolving jus gentium,—he 
proceeds,—amounts to keep on “safeguarding the universalist 
conception of international law”, giving “expression to univer-
sal values, and advancing a wide conception of international 
legal personality (including human beings, and humankind 
as a whole); this can render viable to address more adequately 
the problems facing the jus gentium of our times, the inter-
national law for humankind” (cf. A. A. Cançado Trindade, 
International Law for Humankind—Towards a New Jus 
Gentium, 3rd. rev. ed., The Hague, Nijhoff/The Hague Academy 
of International Law, 2020, pp. 1–655) (para. 69).

11. Judge Cançado  Trindade further recalls that 
contemporary international law counts on “the mecha-
nisms of protection of human beings in situations of ad-
versity (International Law of Human Rights, International 
Humanitarian Law, International Law of Refugees) as well 
as the operation of the Law of International Organizations” 
(para. 70). Awareness of, and respect for, “the fundamental 
principles of international law are essential for the prevalence 
of rights” (para. 71). In his perception, the basic mistake of le-
gal positivists has been “their minimization of the principles, 
which lie on the foundations of any legal system (national and 
international), and which inform and conform the new legal 
order in the search for the realization of justice” (para. 73).

12. This leads Judge Cançado Trindade to his next line 
of reflections, on the universal juridical conscience in the re-
jection of voluntarism and “countermeasures”. He ponders 
that, for those who dedicate themselves to the law of nations, 
it has become evident that one can only properly approach 
its foundations and validity as from universal juridical con-
science, in conformity with the recta ratio, which prevails over 
the “will”. By contrast, legal positivism statically focuses rather 
on the “will” of States. In rejecting this view, he criticizes that

“[h]umankind as subject of international law cannot at all 
be restrictively visualized from the optics of States only; 
definitively, what imposes itself is to recognize the limits of 
States as from the optics of humankind, this latter likewise 
being a subject of contemporary international law.
It is clear that human conscience stands well above the 
‘will’. The emergence, formation, development and ex-
pansion of the law of nations (droit des gens) are grounded 
on recta ratio, and are guided by general principles of law 
and human values. Law and justice are interrelated, they 
evolve together. It is regrettable that the great majority of 
practitioners in international law overvalue the ‘will’ of 
the contending parties, without realizing the importance 
of fundamental principles and superior human values.
Voluntarism and positivism have by themselves rendered 
a disservice to international law. So-called ‘countermeas-
ures’ are an example of deconstruction ensuing therefrom, 
which should not appeal in legal practice” (paras. 75–78).
13. In sequence, attention is thus focused by Judge 

Cançado  Trindade on law and justice interrelated, with 

general principles of law in the foundations of the new jus 
gentium. He identifies, as the remaining points to be here at 
last examined, the following ones: first, basic considerations 
of humanity in the corpus juris gentium (paras. 79–81); sec-
ondly, human suffering and the need of protection to victims; 
and thirdly, the interrelationship between law and justice ori-
enting jurisprudential construction. As to the first point, he 
observes that nowadays the evolving universalization and hu-
manization of the law of nations, is “faithful to the thinking of 
the ‘founding fathers’ of the discipline”, and attentive to “the 
needs and aspirations of the international community, and of 
humankind as a whole” (para. 82).

14. As to the second point, he stresses the need to de-
vote attention to the consequences of human cruelty, and the 
need to extend protection to those victimized by injustice and 
human suffering (paras. 83–85). He recalls that, in the histor-
ical year of 1948, the law of nations itself expressed concern 
for humankind, as exemplified by the successive adoptions, 
in that same year, e.g. of the OAS American Declaration of 
the Rights and Duties of Man (adopted on 02.05.1948), of the 
UN Convention against Genocide (adopted on 09.12.1948), 
and of the UN Universal Declaration of Human Rights (adopt-
ed on 10.12.1948); the “International Law of Human Rights 
was at last seeing the light of the day, enhancing the position 
of human beings and their inherent rights in the corpus juris 
gentium from that historical moments onwards” (para. 86).

15. And as to the third point, Judge Cançado Trindade 
points out that acknowledgment of the interrelationship be-
tween law and justice has come to orient jurisprudential con-
struction, so as “to avoid the undue and regrettable divorce 
between law and justice, which legal positivists had incurred 
into” (para. 87). It is clear that

“law and justice are not at all put apart, they are interre-
lated and advance together. After all, it is in jusnaturalist 
thinking that the notion of justice has always occupied a 
central position, orienting law as a whole. In my own per-
ception and conception, justice is found, in sum, at the 
beginning of all law, being, moreover, its ultimate end 
(A. A. Cançado Trindade, “Reflexiones sobre la Presencia 
de la Persona Humana en el Contencioso Interestatal ante 
la Corte Internacional de Justicia: Desarrollos Recientes”, 
Anuario de los Cursos de Derechos Humanos de Donostia-
San Sebastián—Universidad del País Vasco (2017), Vol. 17, 
pp. 223–271)” (para. 89).
16. Furthermore, he stresses that the law of nations 

“can only be properly considered together with its founda-
tions, and its basic principles which permeate its whole cor-
pus juris, in the line of natural law thinking” (para. 90). Judge 
Cançado Trindade then recalls (paras. 91–92 and 94) that he 
has been making this point along the years in the case-law of 
the ICJ, e.g.: his separate opinion in the ICJ’s Advisory Opinion 
(of 22.07.2010) on the Declaration of Independence of Kosovo; his 
separate opinion in the ICJ’s Advisory Opinion (of 25.02.2019) 
on the Legal Consequences of the Separation of the Chagos 
Archipelago from Mauritius in 1965; his dissenting opinion in 
the ICJ’s Judgment (of 01.04.2011) in the case concerning the 
Application of the Convention on the Elimination of All Forms 
of Racial Discrimination (Georgia versus Russian Federation).
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17. Moreover, in his separate opinion in the case 
of Application of the Convention for the Suppression of 
the Financing of Terrorism and of the Convention on the 
Elimination of All Forms of Racial Discrimination (prelim-
inary objections, Judgment of 08.11.2019, Ukraine versus 
Russian Federation), he draws attention to the relevance of 
the right of redress (para. 95). And, in the lecture he delivered 
at the Hague Academy of International Law in 2017, Judge 
Cançado Trindade warns that “la position fondamentale d’un 
tribunal international ne peut être que principiste, sans faire 
de concessions injustifiées au volontarisme des États”; in the 
“ jus gentium en évolution, les considérations fondamentales 
de l’humanité jouent un rôle de la plus haute importance 
(A. A. Cançado Trindade, “Les tribunaux internationaux et 
leur mission commune de réalisation de la justice: dévelop-
pements, état actuel et perspectives”, Recueil des Cours de 
l’Académie de Droit International de La Haye (2017), Vol. 391, 
pp. 59 and 61–62)” (para. 93).

18. An international tribunal, besides settling dis-
putes,—he continues,—is entitled to state what the law is (ju-
ris dictio), keeping in mind that contemporary droit des gens 
applies directly to States, international organizations, peoples 
and individuals, as well as humankind. Advances achieved so 
far are due to the awareness that human conscience stands 
above the “will”; after all, the foundations of international law 
emanate clearly from human conscience, the universal juridi-
cal conscience, and not from the so-called “will” of individual 
States (paras. 96–99).

19. Such advances should, however, have been more 
sufficiently examined, as, in his perception, the ICJ, instead 
of concentrating on general principles of law, “has unduly 
given much importance to State ‘consent’”, an attitude that 
he has constantly criticized. In Judge Cançado Trindade’s un-
derstanding, general principles of law are in the foundations 
themselves of international law, being essential for the reali-
zation of justice, and they are to be kept in mind within the 
larger framework comprising the expansion of international 
jurisdiction, and the concomitant expansion of the interna-
tional legal personality and capacity, as well the international 
responsibility,—and the corresponding mechanisms of imple-
mentation (para. 99).

20. Such expansion (of international jurisdiction, legal 
personality and capacity, and responsibility), characteristic 
of our times,—he adds,—comes on its part “to foster the en-
couraging historical process in course of the humanization of 
international law”. There have been cases with true advanc-
es with the necessary overcoming of persisting difficulties1, 
discarding the dogmas of the past; the rights of the human 
person,—he stresses,—have been “effectively marking pres-
ence” also in the framework of the ICJ’s traditional inter-State 
contentieux (para. 100).

1 In some decisions along the last decade, the ICJ has known to 
go beyond the inter-State dimension, in rendering justice, for example: 
case of A. S. Diallo (Guinea versus D. R. Congo, Judgments on merits, 
of 30.11.2010; and on reparations, of 19.06.2012; both with his corre-
sponding separate opinions); and case of Frontier Dispute (Burkina 
Faso versus Niger, Judgment on the merits, of 16.04.2013; also with his 
corresponding separate opinion); among others.

21. At last, in an epilogue, Judge Cançado Trindade 
proceeds to the presentation of his final considerations on 
the points dealt with in his separate opinion. He emphasiz-
es that the present cases (ICAOA and ICAOB) before the ICJ 
once again show that “international adjudication can only be 
properly undertaken from a humanist perspective, necessar-
ily avoiding the pitfalls of an outdated and impertinent State 
voluntarist outlook” (para. 105). To him,

“[r]ecta ratio and the jusnaturalist thinking in internation-
al law have never faded away until our times, as a perennial 
reaction of human conscience against the subservience and 
cowardice of legal positivism and the breaches of the rights 
of human beings. (…) The foundations and validity of the 
law of nations can only be properly approached as from 
the universal juridical conscience, in conformity with the 
recta ratio” (para. 106).
22. The traditional inter-State outlook of international 

law “has surely been overcome”, with the expansion of inter-
national legal personality encompassing nowadays, besides 
States, international organizations, individuals and peoples, 
as well as humankind (para. 112). It is clearly sustained, along 
the present separate opinion, that the foundations of the law 
of nations emanate clearly from human conscience,—the 
universal juridical conscience,—and not from the so-called 
“will” of individual States (para. 111).

23. Judge Cançado  Trindade sustains that “general 
principles of law are a manifestation of the universal jurid-
ical conscience”, recalling permanent attention for the pres-
ervation of the ineluctable interrelationship between law and 
justice; the international community cannot prescind from 
“universal principles and values of the law of nations”, which 
are essential for the realization of justice. The present case of 
ICAOA leaves it clear that so-called “countermeasures” are 
groundless, providing no legal ground whatsoever for any 
legal action (paras. 109–110); furthermore, it reveals “the im-
portance of the awareness of the historical formation of the 
law of nations, as well as of the needed faithfulness of the ICJ 
to the realization of justice, which clearly prevails over the 
‘will’ of States” (para. 114).

Declaration of Judge Gevorgian
In his declaration, Judge Gevorgian explains his disa-

greement with certain aspects of the Court’s reasoning re-
garding the Applicants’ second ground of appeal, particularly 
as contained within paragraphs 48 and 61 of the Judgment.

In his view, the Court is not justified in relying upon ju-
risprudence relating to its own competence—specifically its 
Judgment in United States Diplomatic and Consular Staff in 
Tehran—when assessing the competence of the ICAO Council. 
Significant differences between the two bodies—including the 
facts that the Council is composed not of independent judges 
but of Members representing contracting States, that those 
Members act on the instructions of their Governments, and 
that the Council primarily exercises functions of a technical 
and administrative nature—are reasons to consider that ju-
risdictional principles which apply to the Court do not apply 
equally to the ICAO Council.
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Moreover, the Court goes too far in making the broad 
statement that the integrity of the ICAO Council’s dispute set-
tlement function “would not be affected” if the Council exam-
ined matters outside of civil aviation for the purpose of resolv-
ing a dispute over which it has jurisdiction. The basic principle 
remains that States are only subject to the jurisdiction of the 
Council to the extent they have consented to it, and States have 
not consented to the Council’s adjudication of disputes unre-
lated to civil aviation. The need to adhere to the principle of 
consent is all the more important in the context of the ICAO 
Council, which has a narrow dispute settlement mandate.

Separate opinion of Judge ad hoc Berman
1. In his separate opinion, Judge ad hoc Berman agrees 

that the applicant States have failed to make out any of their 
three grounds of appeal and that therefore the appeal must be 
rejected. However the Court’s further finding that the Council 
“has jurisdiction to entertain” the application submitted to it 
by Qatar has little relationship to the submissions actually put 
to the Court by the Parties on either side and, if left unqualified 
or unexplained, is all too likely to lead to misunderstanding 
or confusion in the future, in the application of Article 84 of 
the Chicago Convention. Judge ad hoc Berman therefore voted 
against subparagraph (2) of paragraph 126 of the Judgment 
and explains the reasons why, in the hope that this may be of 
real assistance to the ICAO Council in the future.

2. In Judge ad hoc Berman’s view, it is far from clear, 
on the terms of Article 84, exactly what authority it sought to 
confer on the ICAO Council over and above that which arises 
from the other provisions of the Chicago Convention taken 
as a whole, notably the “mandatory” functions of the Council 
laid down in Article 54; what Article 84 adds to that must 
therefore be something to do with the nature or legal status 
of the Council’s decision on an application made to it under 
Article 84, not about its competence to entertain the applica-
tion in the first place. By using in the dispositif the term “ju-
risdiction” for the Council’s functions under Article 84, with 
all of the connotations that term usually carries of judicial 
power and process, the Court has, regrettably, contributed to 
prolonging this confusion rather than setting out to dispel it.

3. Judge ad hoc Berman draws attention to the wording 
of Article 84, which is drafted to deal with “disagreements” 
between contracting States “relating to” the interpretation or 
application of the Convention. Although the heading uses the 
term “disputes” and there are two references to “dispute” in 
the body text, it remains the fact that what the Article opens 
the path for, and what the Council must then “decide”, are 
“disagreement[s] between two or more contracting States” 
which, if not settled between them, may then be referred to 
the Council by any State “concerned in” the disagreement. 
The Court’s consistent practice, in regard to “jurisdictional” 
clauses, had been to give their text close and minute atten-
tion, following Vienna Convention principles of treaty inter-
pretation. The Court’s failure to enter into any consideration 
of the use of these different terms in Article 84 is therefore 
disappointing, as it is not at all difficult to give each of the two 
different terms, as used here, a full meaning of its own, and 

one which would thus illuminate the role and function cast on 
the Council by Article 84.

4. While therefore Article 84, taken as a whole, can 
certainly find a place of some kind within the framework 
of “dispute settlement”—in the broad ecumenical sense of 
Article 33 of the United Nations Charter—the language used, 
in Judge ad hoc Berman’s view, is clearly not that of judicial 
settlement. And it is judicial settlement that carries with it 
the notion of “jurisdiction” (jus dicere) and therefore of the 
legally binding outcome that results from its exercise.

5. To the reasons given by the Court in paragraph 60 
of the Judgment why the Council should not be regarded as 
a judicial organ in any ordinary sense, Judge ad hoc Berman 
adds the fact that the Members of the Council are accepted 
as acting on instructions from their governments, including 
in the exercise of their functions under Article 84. He fur-
ther finds it perhaps even more significant that, in framing its 
own rules for the implementation of Article 84, the Council 
has itself provided for various actions—such as encouraging 
negotiation between the parties with its own assistance and 
appointing conciliators—that are naturally and typically as-
sociated with the highest executive organ of a significant tech-
nical agency, or with an amiable compositeur, but not with any 
kind of tribunal. The Judgment fails to extract from this the 
conclusions that should have been drawn.

6. Judge ad hoc Berman therefore questions whether 
the contracting States to the Chicago Convention, or in its 
turn the Council itself in seeking to give effect to their wishes, 
can have been thinking of Article 84 as endowing the Council 
with any kind of judicial power to decide, with binding legal 
effect, upon disputes between member State A and member 
State B. Taking into account the suggestive further fact that 
Article 84, on its literal terms, opens the right of appeal to any 
contracting State, whether or not party to a dispute or disa-
greement, he finds persuasive another reading of Article 84 
that would see the Council as carrying, not “jurisdiction”, 
but rather the high administrative function, drawing on its 
unique knowledge and expertise in the field of civil aviation, 
of giving authoritative rulings of general application as to 
what the Convention means and requires, whether or not part 
of specific disputes between member States over their mutu-
al rights and duties. Under such a reading of Article 84, the 
Council’s decisions would constitute authoritative determi-
nations of general application having equal force for all the 
contracting States to the Chicago Convention, to the enor-
mous benefit of the vital régime of international civil aviation. 
That would at the same time demarcate a clearer and more 
manageable role for the Court itself in its appellate function, 
without drawing it into questions of aviation policy. As, how-
ever, none of these issues were, disappointingly, gone into by 
the Parties in their argument, the question remains open, to 
be decided by the Court at some later stage when the oppor-
tunity and the need arise.

7. Judge ad hoc Berman adds two points of a more spe-
cific character, directed at particular aspects of the Judgment.

8. The first relates to paragraph 49 of the Judgment, 
where the Court inexplicably fails to draw the corollary from 
its central finding that the ICAO Council cannot be disseised 
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of its competences under Article 84 by the fact that one side 
in a disagreement has defended its actions on a basis lying 
outside the Chicago Convention; it must necessarily follow, 
by the same token, that the invocation of a wider legal de-
fence cannot have the effect of extending or expanding the 
Council’s competence under Article 84 either. This is implicit 
in what it has said, but the Court missed a valuable opportu-
nity to clarify it expressly.

9. The second relates to the questions of due pro-
cess disposed of by the Court somewhat brusquely in para-
graphs 122–123 of the Judgment, which fail to subject to more 
nuanced attention, as contemporary conditions require, the 
cavalier approach to this question adopted in the only prec-
edent case from 1972. Circumstances could readily be im-
agined, even if unlikely to occur, in which serious procedural 

irregularity might render a Council decision a nullity, or not 
legally correct. There should be no room for any impression, 
through overbroad language, that procedural irregularity was 
a matter of indifference to the Court. It was therefore wel-
come that the Court had at least reminded the ICAO Council, 
in paragraph 125 of the Judgment, that the very structure of 
Article 84 imposes certain obligatory requirements on the 
Council itself in order to make an effective reality out of the 
right of appeal laid down in that Article, notably the require-
ment to give reasons. It was disappointing that the Council 
adopted the decisions presently under appeal without so 
much as a hint at its reasoning, contrary to its own directly 
applicable rules; and it would have been better had the Court 
been prepared to say that doing so was not legally acceptable, 
for the Council’s future guidance.
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On 14 July 2020, the International Court of Justice de-
livered its Judgment on the Appeal Relating to the Jurisdiction 
of the ICAO Council under Article II, Section 2, of the 1944 
International Air Services Transit Agreement (Bahrain, Egypt 
and United Arab Emirates v. Qatar).

The Court was composed as follows: President Yusuf; Vice-
President Xue; Judges Tomka, Abraham, Cançado Trindade, 
Donoghue, Gaja, Sebutinde, Bhandari, Robinson, Crawford, 
Gevorgian; Judges ad hoc Berman, Daudet; Registrar Gautier.

*
*  *

The Court begins by recalling that, by a joint Application 
filed in the Registry of the Court on 4 July 2018, Bahrain, Egypt 
and the United Arab Emirates instituted an appeal against a 
Decision rendered by the Council of the International Civil 
Aviation Organization (ICAO) on 29 June 2018 in proceedings 
brought by Qatar against these States on 30 October 2017, pur-
suant to Article II, Section 2, of the International Air Services 
Transit Agreement, adopted at Chicago on 7 December 1944 
(the “IASTA”). In this Decision, the ICAO Council rejected 
the preliminary objections raised by the applicant States that 
it lacked jurisdiction “to resolve the claims raised” by Qatar in 
its application and that these claims were inadmissible.

In their Application, the applicant States seek to found the 
jurisdiction of the Court on Article II, Section 2, of the IASTA, 
and by reference on Article 84 of the Chicago Convention, 
in conjunction with Articles 36, paragraph 1, and 37 of the 
Statute of the Court.

For the purposes of this Judgment, the applicant States 
are collectively referred to as the “Appellants”. In describing 
proceedings before the ICAO  Council, these States are re-
ferred to as respondents before the ICAO Council.

I. Introduction (paras. 21–36)

A. Factual background (paras. 21–26)
The Court explains that, on 5 June 2017, the Governments 

of Bahrain, Egypt and the United Arab Emirates, as well as 
Saudi Arabia, severed diplomatic relations with Qatar and 
adopted a series of restrictive measures relating to terrestri-
al, maritime and aerial lines of communication with Qatar, 
which included certain aviation restrictions. Pursuant to these 
restrictions, all Qatar-registered aircraft were barred by the 
Appellants from landing at or departing from their airports 
and were denied the right to overfly their respective territories, 
including the territorial seas within the relevant flight infor-
mation regions. Certain restrictions also applied to non-Qa-
tar-registered aircraft flying to and from Qatar, which were re-
quired to obtain prior approval from the civil aviation author-
ities of the Appellants. According to the latter, these restrictive 
measures were taken in response to the alleged breach by Qatar 

of its obligations under certain international agreements to 
which the Appellants and Qatar are parties, namely the Riyadh 
Agreement of 23 and 24  November 2013, the Mechanism 
Implementing the Riyadh Agreement of 17 April 2014 and the 
Supplementary Riyadh Agreement of 16 November 2014, and 
of other obligations under international law.

On 30 October 2017, pursuant to Article II, Section 2, of 
the IASTA, Qatar filed an application and memorial with the 
ICAO Council, in which it claimed that the aviation restric-
tions adopted by Bahrain, Egypt and the United Arab Emirates 
violated their obligations under the  IASTA. On 19  March 
2018, Bahrain, Egypt and the United Arab Emirates, as re-
spondents before the ICAO Council, raised two preliminary 
objections. In the first, they argued that the ICAO Council 
lacked jurisdiction under the IASTA since the real issue in 
dispute between the Parties involved matters extending be-
yond the scope of that instrument, including whether the avi-
ation restrictions could be characterized as lawful counter-
measures under international law. In the second, they argued 
that Qatar had failed to meet the precondition of negotiation 
set forth in Article II, Section 2, of the IASTA, also reflect-
ed in Article 2, subparagraph (g), of the ICAO Rules for the 
Settlement of Differences, and consequently that the Council 
lacked jurisdiction to resolve the claims raised by Qatar, or 
alternatively that the application was inadmissible. By a de-
cision dated 29  June 2018, the ICAO  Council rejected, by 
18 votes to 2, with 5 abstentions, the preliminary objections, 
treating them as a single objection.

On 4  July 2018, the Appellants submitted a joint 
Application to the Court instituting an appeal against the 
Decision of the Council dated 29 June 2018.

B. The Court’s appellate function and the scope of the 
right of appeal to the Court (paras. 27–36)
The Court observes that Article  II, Section  2, of the 

IASTA provides for the jurisdiction of the ICAO  Council 
to decide “any disagreement between two or more contract-
ing States relating to the interpretation or application of this 
Agreement” if it “cannot be settled by negotiation”. Under the 
Chicago Convention, to which the IASTA refers, a decision of 
the Council may be appealed either to an ad hoc arbitral tri-
bunal agreed upon between the parties to a dispute or to “the 
Permanent Court of International Justice”. Under Article 37 
of the Statute of the International Court of Justice, “[w]hen-
ever a treaty or convention in force provides for reference of 
a matter … to the Permanent Court of International Justice, 
the matter shall, as between the parties to the present Statute, 
be referred to the International Court of Justice”. Accordingly, 
under Article II, Section 2, of the IASTA and Article 84 of 
the Chicago Convention, the Court is competent to hear an 
appeal against a decision of the ICAO Council.

239. APPEAL RELATING TO THE JURISDICTION OF THE ICAO COUNCIL UNDER 
ARTICLE II, SECTION 2, OF THE 1944 INTERNATIONAL AIR SERVICES TRANSIT 
AGREEMENT (BAHRAIN, EGYPT AND UNITED ARAB EMIRATES V. QATAR)

Judgment of 14 July 2020
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The Court notes that Article 84 of the Chicago Convention 
(incorporated by reference in Article  II, Section  2, of the 
IASTA) appears under the title “Settlement of disputes”, 
whereas the text of the Article opens with the expression 
“any disagreement”. In this context, it recalls that its pre-
decessor, the Permanent Court of International Justice, de-
fined a dispute as “a disagreement on a point of law or fact, 
a conflict of legal views or of interests between two persons”. 
The Court notes that the Appellants are appealing against a 
decision of the ICAO Council on the preliminary objections 
which they raised in the proceedings before it. The text of 
Article 84 does not specify whether only final decisions of the 
ICAO Council on the merits of disputes before it are subject 
to appeal. The Court nonetheless settled this issue in 1972, 
in the first appeal submitted to it against a decision of the 
ICAO Council, finding that “an appeal against a decision of 
the Council as to its own jurisdiction must therefore be re-
ceivable since, from the standpoint of the supervision by the 
Court of the validity of the Council’s acts, there is no ground 
for distinguishing between supervision as to jurisdiction, and 
supervision as to merits” (Appeal Relating to the Jurisdiction 
of the ICAO  Council (India  v. Pakistan), Judgment, I.C.J. 
Reports 1972, p. 61, para. 26). The Court is thus satisfied that 
it has jurisdiction to entertain the present appeal.

With regard to the scope of the right of appeal, the Court 
recalls that its role in supervising the Council in the exercise 
of the latter’s dispute settlement functions under Article 84 
of the Chicago  Convention (incorporated by reference in 
Article II, Section 2, of the IASTA) is to determine whether 
the impugned decision is correct. In the present case, its task 
is to decide whether the Council has erred in rejecting the pre-
liminary objections of the Appellants to the jurisdiction of the 
ICAO Council and the admissibility of Qatar’s application.

II. Grounds of appeal (paras. 37–126)
The Court observes that it is not bound to follow the 

order in which the Appellants invoke their three grounds of 
appeal. The Court first examines the grounds based on the al-
leged errors of the ICAO Council in rejecting the Appellants’ 
objections (second and third grounds of appeal). Thereafter, 
the Court considers the ground based on the alleged manifest 
lack of due process in the procedure before the Council (first 
ground of appeal).

A. The second ground of appeal: rejection by the ICAO 
Council of the first preliminary objection (paras. 41–63)
The Court notes that, in their second ground of appeal, 

the Appellants assert that the ICAO Council “erred in fact and 
in law in rejecting the first preliminary objection … in respect 
of the competence of the ICAO Council”. According to the 
Appellants, to pronounce on the dispute would require the 
Council to rule on questions that fall outside its jurisdiction, 
specifically on the lawfulness of the countermeasures, includ-
ing “certain airspace restrictions”, adopted by the Appellants. 
In the alternative, and for the same reasons, they argue that 
the claims of Qatar are inadmissible.

1. Whether the dispute between the Parties relates 
to the interpretation or application of the IASTA 
(paras. 41–50)

The Court has first to determine whether the dispute 
brought by Qatar before the ICAO Council is a disagreement 
between the Appellants and Qatar relating to the interpreta-
tion or application of the IASTA. The Council’s jurisdiction 
ratione materiae is circumscribed by the terms of Article II, 
Section 2, of the IASTA to this type of disagreement.

The Court observes that, in its application and memori-
al submitted to the ICAO Council on 30 October 2017, Qatar 
requested the Council to “determine that the Respondents vi-
olated by their actions against the State of Qatar their obliga-
tions under the International Air Services Transit Agreement 
and other rules of international law”. It further requested 
the Council to “deplore the violations by the Respondents of 
the fundamental principles of the International Air Services 
Transit Agreement”. Consequently, Qatar asked the Council to 
urge the respondents “to withdraw, without delay, all restric-
tions imposed on the Qatar-registered aircraft and to comply 
with their obligations under the IASTA” and “to negotiate in 
good faith the future harmonious cooperation in the region 
to safeguard the safety, security[,] regularity and economy 
of international civil aviation”. In its memorial, Qatar stated 
that parties to the IASTA “grant each other in scheduled in-
ternational air services [t]he privilege to fly across its territo-
ry without landing, and [t]he privilege to land for non-traffic 
purposes”. It further stated that “[b]y their actions starting on 
5 June 2017 and lasting to the present time the Respondents 
violated the letter and spirit of the [IASTA]” and that “[t]hey 
are in blatant default of their obligations under the IASTA”.

The Court considers that the disagreement between the 
Parties brought before the ICAO Council does concern the 
interpretation and application of the IASTA and therefore 
falls within the scope of Article II, Section 2, of the IASTA. 
The mere fact that this disagreement has arisen in a broader 
context does not deprive the ICAO Council of its jurisdiction 
under Article II, Section 2, of the IASTA.

The Court also cannot accept the argument that, because 
the Appellants characterize their aviation restrictions im-
posed on Qatar-registered aircraft as lawful countermeasures, 
the Council has no jurisdiction to hear the claims of Qatar. 
Countermeasures are among the circumstances capable of 
precluding the wrongfulness of an otherwise unlawful act 
in international law and are sometimes invoked as defences. 
The prospect that a respondent would raise a defence based 
on countermeasures in a proceeding on the merits before 
the ICAO Council does not, in and of itself, have any effect 
on the Council’s jurisdiction within the limits laid down in 
Article II, Section 2, of the IASTA.

The Court therefore concludes that the Council did not 
err when it rejected the first preliminary objection by the 
Appellants relating to its jurisdiction.

2. Whether Qatar’s claims are inadmissible on 
grounds of “ judicial propriety” (paras. 51–62)

The question for the Court is, in its view, whether the 
decision of the ICAO Council rejecting the first preliminary 
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objection as it relates to the admissibility of Qatar’s claims 
was a correct one. In other words, the Court has to ascertain 
whether the claims brought before the Council are admissible.

The Court observes that it is difficult to apply the concept 
of “judicial propriety” to the ICAO Council. The Council is a 
permanent organ responsible to the ICAO Assembly, composed 
of designated representatives of the contracting States elected by 
the Assembly, rather than of individuals acting independent-
ly in their personal capacity as is characteristic of a judicial 
body. In addition to its executive and administrative functions 
specified in Articles 54 and 55 of the Chicago Convention, the 
Council was given in Article 84 the function of settling dis-
agreements between two or more contracting States relating 
to the interpretation or application of the Convention and its 
Annexes. This, however, does not transform the ICAO Council 
into a judicial institution in the proper sense of that term. 
The Court considers that, in any event, the integrity of the 
ICAO Council’s dispute settlement function would not be af-
fected if the Council examined issues outside matters of civil 
aviation for the exclusive purpose of deciding a dispute which 
falls within its jurisdiction under Article II, Section 2, of the 
IASTA. Therefore, a possible need for the ICAO Council to 
consider issues falling outside the scope of the IASTA solely 
in order to settle a disagreement relating to the interpretation 
or application of the IASTA would not render the application 
submitting that disagreement to it inadmissible.

The Court therefore concludes that the Council did not 
err when it rejected the first preliminary objection in so far as 
the respondents asserted that Qatar’s claims were inadmissible.

*
In view of the above, the Court is of the opinion that the 

second ground of appeal cannot be upheld.

B. The third ground of appeal: rejection by the ICAO Council 
of the second preliminary objection (paras. 64–108)
The Court notes that, as their third ground of appeal, the 

Appellants assert that the ICAO Council erred when it rejected the 
second preliminary objection which they raised as respondents 
before the Council, whereby they claimed that the ICAO Council 
lacked jurisdiction because Qatar had failed to meet the negotia-
tion precondition found in Article II, Section 2, of the IASTA and 
that Qatar’s application to the ICAO Council was inadmissible 
because it did not comply with Article 2, subparagraph (g), of the 
ICAO Rules for the Settlement of Differences.

1. The alleged failure to meet a negotiation precon-
dition prior to the filing of Qatar’s application with 
the ICAO Council (paras. 65–99)

The Court observes that Article  II, Section  2, of the 
IASTA refers to Chapter XVIII of the Chicago Convention, 
entitled “Disputes and Default”. This chapter provides a dis-
pute settlement procedure that is available in the event of disa-
greements concerning the interpretation or application of the 
Convention and its Annexes. It follows that disagreements re-
lating to the interpretation or application of the IASTA are to 
be resolved through the procedure provided in Chapter XVIII 
of the Chicago  Convention. Article  II, Section  2, of the 
IASTA further specifies that the disagreements that are to be 

settled through this procedure, which involves resort to the 
ICAO Council, are only those that “cannot be settled by ne-
gotiation”. The Court also notes that Article 14 of the ICAO 
Rules for the Settlement of Differences contemplates that the 
Council may invite the parties to a dispute to engage in direct 
negotiations. It further notes that the reference, in Article II, 
Section 2, of the IASTA, to a disagreement that “cannot be set-
tled by negotiation” is similar to the wording of the comprom-
issory clauses of a number of other treaties. The Court has in 
the past found several such compromissory clauses to contain 
negotiation preconditions that must be satisfied in order to 
establish the Court’s jurisdiction. It considers that this juris-
prudence is also relevant to the interpretation of Article II, 
Section 2, of the IASTA and to its application in determining 
the jurisdiction of the ICAO Council. Thus, prior to filing an 
application under Article 84 of the Chicago Convention (in-
corporated by reference in Article II, Section 2, of the IASTA), 
a contracting State must make a genuine attempt to negotiate 
with the other concerned State or States. If the negotiations or 
attempted negotiations reach a point of futility or deadlock, 
the disagreement “cannot be settled by negotiation” and the 
precondition to the jurisdiction of the ICAO Council is satis-
fied. In the view of the Court, a genuine attempt to negotiate 
can be made outside of bilateral diplomacy. Exchanges that 
take place in an international organization are also recog-
nized as “established modes of international negotiation”.

The Court notes that, in responding to the preliminary 
objection presented to the ICAO Council, Qatar cited a series 
of communications in June and July 2017 in which it urged 
the Council to take action with respect to the aviation restric-
tions. These communications referred both to the aviation 
restrictions and to provisions of the IASTA that, according 
to Qatar, are implicated by those restrictions. The Court 
further notes that many of the interactions relevant to the 
question whether the negotiation precondition has been met 
with regard to Article II, Section 2, of the IASTA took place 
in the context of Qatar’s request pursuant to Article 54 (n) 
of the Chicago Convention. Moreover, some of these inter-
actions involved Saudi Arabia, which is not a party to the 
present case. The  Court recalls, however, that Article  II, 
Section  2, of the  IASTA provides that Chapter  XVIII of 
the Chicago  Convention shall be applicable to settlement 
of disagreements under the IASTA in the same manner as 
it applies to settlement of disagreements under the Chicago 
Convention. In considering whether the precondition of 
negotiation was fulfilled in this case, the Court finds it ap-
propriate to take into account interactions that took place as 
a consequence of Qatar’s invocation of Article 54 (n) of the 
Chicago Convention. Those interactions relate to aviation re-
strictions which were jointly adopted by four States, including 
the three Appellants, and which, according to Qatar, are in-
consistent with the Appellants’ obligations under the IASTA. 
The Court further observes that the competence of ICAO 
unquestionably extends to questions of overflight of the ter-
ritory of contracting States, a matter that is addressed in both 
the Chicago Convention and the IASTA. The overtures that 
Qatar made within the framework of ICAO related directly to 
the subject-matter of the disagreement that later was the sub-
ject of its application to the ICAO Council under Article II, 
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Section  2, of the IASTA. The Court concludes that Qatar 
made a genuine attempt within ICAO to settle by negotiation 
its disagreement with the Appellants regarding the interpre-
tation and application of the IASTA.

As to the question whether negotiations within ICAO 
had reached the point of futility or deadlock before Qatar filed 
its application to the ICAO Council, the Court has previous-
ly stated that a requirement that a dispute cannot be settled 
through negotiations “could not be understood as referring to 
a theoretical impossibility of reaching a settlement. It rather 
implies that … ‘no reasonable probability exists that further 
negotiations would lead to a settlement’.” In past cases, the 
Court has found that a negotiation precondition was satis-
fied when the parties’ “basic positions have not subsequently 
evolved” after several exchanges of diplomatic correspond-
ence and/or meetings. In the view of the Court, its inquiry 
into the sufficiency of negotiations is a question of fact.

The Court observes that, in advance of the ICAO 
Council’s Extraordinary Session of 31 July 2017, which was 
to be held in response to Qatar’s request, the Appellants sub-
mitted a working paper that urged the Council to limit any 
discussion under Article 54 (n) of the Chicago Convention to 
issues related to the safety of international aviation. During 
the Extraordinary Session, the Council focused on matters 
other than the aviation restrictions that later formed the 
subject-matter of Qatar’s application to the ICAO Council, 
with particular attention to contingency arrangements to 
facilitate air traffic over the high seas. The Court considers 
that, as of the close of the Extraordinary Session, settlement 
of the disagreement by negotiation within ICAO was not a 
realistic possibility. The Court also takes into account de-
velopments outside of ICAO. Diplomatic relations between 
Qatar and the Appellants had been severed on 5 June 2017, 
concurrently with the imposition of the aviation restrictions. 
Under these circumstances, the Court considers that, as of the 
filing of Qatar’s application before the ICAO Council, there 
was no reasonable probability of a negotiated settlement of 
the disagreement between the Parties regarding the inter-
pretation and application of the IASTA, whether before the 
ICAO Council or in another setting. The Court also recalls 
that Qatar maintains that it faced a situation in which the 
futility of negotiation was so clear that the negotiation pre-
condition of Article II, Section 2, of the IASTA could be met 
without requiring Qatar to make a genuine attempt at nego-
tiations. Because the Court has found that Qatar did make a 
genuine attempt to negotiate, which failed to settle the dis-
pute, it has no need to examine this argument.

For the reasons set forth above, the Court considers that the 
ICAO Council did not err in rejecting the contention advanced 
by the respondents before the Council that Qatar had failed to 
fulfil the negotiation precondition of Article II, Section 2, of the 
IASTA prior to filing its application before the ICAO Council.

2. Whether the ICAO Council erred by not declar-
ing Qatar’s application inadmissible on the basis of 
Article 2, subparagraph (g), of the ICAO Rules for the 
Settlement of Differences (paras. 100–106)

The Court notes that Article 2 of the ICAO Rules for the 
Settlement of Differences sets out the basic information that is 

to be contained in a memorial attached to an application filed 
pursuant to Article 84 of the Chicago Convention (incorporat-
ed by reference in Article II, Section 2, of the IASTA), in order 
to facilitate the ICAO Council’s consideration of such appli-
cations. By requiring a statement regarding negotiations, sub-
paragraph (g) of Article 2 takes cognizance of the negotiation 
precondition contained in Article II, Section 2, of the IASTA.

Qatar’s application and memorial before the ICAO Council 
contain a section entitled “A statement of attempted negotia-
tions”, in which Qatar states that the respondents before the 
ICAO Council “did not permit any opportunity to negotiate” 
regarding the aviation restrictions. The Secretary General con-
firmed that she had verified that Qatar’s application “compl[ied] 
in form with the requirements of Article 2 of the … Rules [for 
the Settlement of Differences]” when forwarding the document 
to the respondents before the ICAO Council. The question of 
substance, i.e. whether Qatar had met the negotiation precon-
dition, was addressed by the Council in the proceedings on pre-
liminary objections, pursuant to Article 5 of the ICAO Rules 
for the Settlement of Differences.

The Court sees no reason to conclude that the 
ICAO  Council erred by not declaring Qatar’s application 
before the ICAO Council to be inadmissible by reason of a 
failure to comply with Article  2, subparagraph  (g), of the 
ICAO Rules for the Settlement of Differences.

*
For the reasons set forth above, the Court cannot uphold 

the third ground of appeal.

C. The first ground of appeal: alleged manifest lack of 
due process in the procedure before the ICAO  Council 
(paras. 109–125)
The Court recalls that, in their first ground of appeal, the 

Appellants submit that the Decision of the Council “should 
be set aside on the grounds that the procedure adopted by the 
ICAO Council was manifestly flawed and in violation of fun-
damental principles of due process and the right to be heard”.

The Court observes that, in its Judgment in the case con-
cerning the Appeal Relating to the Jurisdiction of the ICAO Council 
(India v. Pakistan), it concluded that, in the proceedings at issue, 
the ICAO Council had reached the correct decision as to its juris-
diction, which is an objective question of law. The Court also ob-
served that the procedural irregularities alleged by the Appellant 
did not prejudice in any fundamental way the requirements of 
a just procedure. The Court had no need to examine whether 
a decision of the ICAO Council that was legally correct should 
nonetheless be annulled because of procedural irregularities.

In the present case, the Court has rejected the Appellants’ 
second and third grounds of appeal against the Decision of the 
ICAO Council. The Court considers that the issues posed by 
the preliminary objections that were presented to the Council 
in this case are objective questions of law. It also considers 
that the procedures followed by the Council did not prejudice 
in any fundamental way the requirements of a just procedure.

For the reasons set forth above, the first ground of appeal 
cannot be upheld.

*  *
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Recalling the Court’s previous observation, in its 
Judgment in the case concerning the Appeal Relating to the 
Jurisdiction of the ICAO Council (India v. Pakistan), that the 
Chicago Convention and the IASTA give the Court “a certain 
measure of supervision” over decisions of the ICAO Council, the 
Court emphasizes that it will be best positioned to act on any fu-
ture appeal if the decision of the ICAO Council contains the rea-
sons of law and fact that led to the ICAO Council’s conclusions.

III. Operative clause (para. 127)
The Court,
(1) Unanimously,
Rejects the appeal brought by the Kingdom of Bahrain, 

the Arab Republic of Egypt and the United Arab Emirates 
on 4  July 2018 from the Decision of the Council of the 
International Civil Aviation Organization, dated 29 June 2018;

(2) By fifteen votes to one,
Holds that the Council of the International Civil Aviation 

Organization has jurisdiction to entertain the application 
submitted to it by the Government of the State of Qatar on 
30 October 2017 and that the said application is admissible.

In favour: President  Yusuf; Vice-President  Xue; 
Judges Tomka, Abraham, Cançado Trindade, Donoghue, 
Gaja, Sebutinde, Bhandari, Robinson, Crawford, 
Gevorgian, Salam, Iwasawa; Judge ad hoc Daudet;
Against: Judge ad hoc Berman.

*
Judge Cançado Trindade appends a separate opinion to 

the Judgment of the Court; Judge Gevorgian appends a dec-
laration to the Judgment of the Court; Judge ad hoc Berman 
appends a separate opinion to the Judgment of the Court.

*
*  *

Separate opinion of Judge Cançado Trindade
1. In the case of Appeal Relating to the Jurisdiction 

of the ICAO Council under Article II, Section 2, of the 1944 
IASTA (ICAOB), Judge Cançado Trindade presents his sep-
arate opinion, composed of nine parts, wherein he begins by 
pointing out that, although he arrives at the conclusions of 
the dispositif of ICJ’s Judgment (ICAOB, para. 127), he does so 
on the basis of a distinct reasoning, in particular in his own 
rejection of so-called “countermeasures” (para. 2). He selects 
this point, raised by the appellant States, so as to examine 
in his separate opinion their lack of legal grounds and their 
negative effects on the law of nations and on State responsi-
bility, and to leave on the records the foundations of his own 
personal position thereon.

2. Judge Cançado  Trindade begins by addressing 
“countermeasures”—unduly invoked by the appellant States—
in breach of the foundations of the law of nations, and of State 
responsibility. In recalling that “the international legal order is 
based upon justice rather than force” (para. 10), he warns that

“[c]ountermeasures are reminiscent of the old prac-
tice of retaliation, and,—whether one wishes to admit 

it or not,—they rely upon force rather than conscience. 
Recourse to them discloses the insufficient degree of devel-
opment of the treatment of State responsibility” (para. 9).
3. Judge Cançado  Trindade further warns that at-

tention is to focus not on “coercive means”, but rather “on 
conscience and the prevalence of opinio juris communis”, 
keeping in mind “the very foundations of the international 
responsibility of States”; attention is thus “correctly focused 
on Law rather than force, on conscience rather than ‘will’, 
to the greater effectiveness of public international law itself” 
(para. 12). He much regrets that “countermeasures” have been 
raised by the appellant States in the present case of ICAOB, 
paying a disservice to international law (para. 13).

4. In sequence, Judge Cançado  Trindade examines 
in detail the lengthy and strong criticisms of “countermeas-
ures” presented in the corresponding debates of both the 
UN International Law Commission, as well as of the Sixth 
Committee of the UN General Assembly (parts III and IV, 
respectively), in the process of preparation (1992–2001) 
of the International Law Commission’s Articles on State 
Responsibility (2001). He demonstrates how in those pro-
longed debates strong criticisms were made to the inclusion 
of “countermeasures” in that document, from jurists from 
distinct continents.

5. Yet, despite those heavy criticisms throughout the 
whole preparatory work of the corresponding provisions of 
that document,—he adds,—it is “surprising and regrettable” 
that there were supporters for the inclusion therein of “coun-
termeasures”, “without any juridical grounds”; furthermore, 
Judge Cançado Trindade adds,

“it is likewise surprising and regrettable that the ICJ itself 
referred to ‘countermeasures’ in its Judgment of 25.09.1997 
in the case of Gabčíkovo-Nagymaros Project (Hungary ver-
sus Slovakia, paras. 82–85), and again referred to it in the 
present Judgments of the ICJ of today in the two cases of 
ICAOB and ICAOA (para. 49 of both Judgments)” (para. 38).
6. Following that, he focuses on the prevalence of the 

imperative of judicial settlement over the State’s “will”, turn-
ing to further criticisms to the initiative of consideration of 
so-called “countermeasures” (paras.  40–41), and recalling 
the earlier lessons of true jurists, in previous decades, on the 
importance of the realization of justice (paras. 42–44). Judge 
Cançado Trindade then adds that, regrettably, “[o]nce again, 
in the present case, the ICJ reiterates its view that jurisdiction 
is based on State consent, which I have always opposed within 
the Court: in my perception, human conscience stands above 
voluntas” (para. 39).

7. He further recalls that this is the position he has been 
sustaining within the ICJ, as illustrated, e.g. by his long rea-
soning in his dissenting opinion in the case of Application of 
the CERD Convention (Georgia versus Russian Federation, 
Judgment of 01.04.2011) (paras. 45–52). In his understanding, 
there is need to secure “the reconstruction and evolution of the 
jus gentium in our times, in conformity with the recta ratio, as a 
new and truly universal law of humankind. It is thus more sen-
sitive to the identification and realization of superior common 
values and goals, concerning humankind as a whole” (para. 52).
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8. Judge Cançado  Trindade then moves to another 
part (VI) of his separate opinion, wherein he presents his own 
reflections on international legal thinking and the prevalence 
of human conscience (recta ratio) over the “will”. He begins 
with the identification and flourishment of recta ratio in the 
historical humanization of the law of nations as from the writ-
ings of its “founding fathers” at the XVIth and XVIIth centu-
ries (paras. 54–63), focusing the emerging new jus gentium in 
the realm of natural law, developing until our times. The con-
ception of recta ratio and justice, conceiving human beings as 
endowed with intrinsic dignity, came to be seen as “indispen-
sable to the prevalence of the law of nations itself” (para. 54).

9. In sequence, he strongly criticizes the personification 
of the powerful State with its unfortunate a most regrettable 
influence upon international law by the end of the XIXth cen-
tury and in the first decades of the XXth century; “voluntarist 
positivism”, grounded on the consent or “will” of States, be-
came the predominant criterion, denying jus standi to human 
beings, and envisaging “a strictly inter-State law, no longer 
above but between sovereign States”, leading to “the irrespon-
sibility and the alleged omnipotence of the State, not imped-
ing the successive atrocities committed by it against human 
beings”, with “disastrous consequences of such distortion” 
(para. 64–65). Yet,—Judge Cançado Trindade adds,—the con-
fidence in the droit des gens has fortunately survived, as

“from the ‘founding fathers’ of the law of nations grounded 
on the recta ratio until our times, the jusnaturalist think-
ing in international law has never faded away; it overcame 
all crises, in its perennial reaction of human conscience 
against successive atrocities committed against human be-
ings, which regrettably counted on the subservience and 
cowardice of legal positivism” (para. 66).
10. He adds that the “continuing revival” of natural 

law strengthens the safeguard of the universality of the rights 
inherent to all human beings,—overcoming self-contained 
positive norms, deprived of universality for varying from one 
social milieu to another,—and acknowledges the importance 
of fundamental principles of international law (para. 68). To 
sustain nowadays this legacy of the evolving jus gentium,—he 
proceeds,—amounts to keep on “safeguarding the universalist 
conception of international law”, giving “expression to univer-
sal values, and advancing a wide conception of international 
legal personality (including human beings, and humankind 
as a whole); this can render viable to address more adequately 
the problems facing the jus gentium of our times, the inter-
national law for humankind” (cf. A. A. Cançado Trindade, 
International Law for Humankind—Towards a New Jus 
Gentium, 3rd. rev. ed., The Hague, Nijhoff/The Hague Academy 
of International Law, 2020, pp. 1–655) (para. 69).

11. Judge Cançado  Trindade further recalls that 
contemporary international law counts on “the mecha-
nisms of protection of human beings in situations of ad-
versity (International Law of Human Rights, International 
Humanitarian Law, International Law of Refugees) as well 
as the operation of the Law of International Organizations” 
(para. 70). Awareness of, and respect for, “the fundamental 
principles of international law are essential for the prevalence 
of rights” (para. 71). In his perception, the basic mistake of le-
gal positivists has been “their minimization of the principles, 

which lie on the foundations of any legal system (national and 
international), and which inform and conform the new legal 
order in the search for the realization of justice” (para. 73).

12. This leads Judge Cançado Trindade to his next line 
of reflections, on the universal juridical conscience in the re-
jection of voluntarism and “countermeasures”. He ponders 
that, for those who dedicate themselves to the law of nations, 
it has become evident that one can only properly approach 
its foundations and validity as from universal juridical con-
science, in conformity with the recta ratio, which prevails over 
the “will”. By contrast, legal positivism statically focuses rather 
on the “will” of States. In rejecting this view, he criticizes that

“[h]umankind as subject of international law cannot at all 
be restrictively visualized from the optics of States only; 
definitively, what imposes itself is to recognize the limits of 
States as from the optics of humankind, this latter likewise 
being a subject of contemporary international law.
It is clear that human conscience stands well above the 
‘will’. The emergence, formation, development and ex-
pansion of the law of nations (droit des gens) are grounded 
on recta ratio, and are guided by general principles of law 
and human values. Law and justice are interrelated, they 
evolve together. It is regrettable that the great majority of 
practitioners in international law overvalue the ‘will’ of 
the contending parties, without realizing the importance 
of fundamental principles and superior human values.
Voluntarism and positivism have by themselves rendered 
a disservice to international law. So-called ‘countermeas-
ures’ are an example of deconstruction ensuing therefrom, 
which should not appeal in legal practice” (paras. 75–78).
13. In sequence, attention is thus focused by Judge 

Cançado Trindade on law and justice interrelated, with gener-
al principles of law in the foundations of the new jus gentium. 
He identifies, as the remaining points to be here at last exam-
ined, the following ones: first, basic considerations of humani-
ty in the corpus juris gentium (paras. 79–81); secondly, human 
suffering and the need of protection to victims; and thirdly, 
the interrelationship between law and justice orienting juris-
prudential construction. As to the first point, he observes that 
nowadays the evolving universalization and humanization of 
the law of nations, is “faithful to the thinking of the ‘founding 
fathers’ of the discipline”, and attentive to “the needs and as-
pirations of the international community, and of humankind 
as a whole” (para. 82).

14. As to the second point, he stresses the need to de-
vote attention to the consequences of human cruelty, and the 
need to extend protection to those victimized by injustice and 
human suffering (paras. 83–85). He recalls that, in the histor-
ical year of 1948, the law of nations itself expressed concern 
for humankind, as exemplified by the successive adoptions, 
in that same year, e.g. of the OAS American Declaration of 
the Rights and Duties of Man (adopted on 02.05.1948), of the 
UN Convention against Genocide (adopted on 09.12.1948), 
and of the UN Universal Declaration of Human Rights (adopt-
ed on 10.12.1948); the “International Law of Human Rights 
was at last seeing the light of the day, enhancing the position 
of human beings and their inherent rights in the corpus juris 
gentium from that historical moments onwards” (para. 86).
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15. And as to the third point, Judge Cançado Trindade 
points out that acknowledgment of the interrelationship be-
tween law and justice has come to orient jurisprudential con-
struction, so as “to avoid the undue and regrettable divorce 
between law and justice, which legal positivists had incurred 
into” (para. 87). It is clear that

“law and justice are not at all put apart, they are interre-
lated and advance together. After all, it is in jusnaturalist 
thinking that the notion of justice has always occupied a 
central position, orienting law as a whole. In my own per-
ception and conception, justice is found, in sum, at the 
beginning of all law, being, moreover, its ultimate end 
(A. A. Cançado Trindade, “Reflexiones sobre la Presencia 
de la Persona Humana en el Contencioso Interestatal ante 
la Corte Internacional de Justicia: Desarrollos Recientes”, 
Anuario de los Cursos de Derechos Humanos de Donostia-
San Sebastián—Universidad del País Vasco (2017), Vol. 17, 
pp. 223–271)” (para. 89).
16. Furthermore, he stresses that the law of nations 

“can only be properly considered together with its founda-
tions, and its basic principles which permeate its whole cor-
pus juris, in the line of natural law thinking” (para. 90). Judge 
Cançado Trindade then recalls (paras. 91–92 and 94) that he has 
been making this point along the years in the case-law of the 
ICJ, e.g.: his separate opinion in the ICJ’s Advisory Opinion (of 
22.07.2010) on the Declaration of Independence of Kosovo; his 
separate opinion in the ICJ’s Advisory Opinion (of 25.02.2019) 
on the Legal Consequences of the Separation of the Chagos 
Archipelago from Mauritius in 1965; his dissenting opinion in 
the ICJ’s Judgment (of 01.04.2011) in the case concerning the 
Application of the Convention on the Elimination of All Forms 
of Racial Discrimination (Georgia versus Russian Federation).

17. Moreover, in his separate opinion in the case 
of Application of the Convention for the Suppression of 
the Financing of Terrorism and of the Convention on the 
Elimination of All Forms of Racial Discrimination (prelim-
inary objections, Judgment of 08.11.2019, Ukraine versus 
Russian Federation), he draws attention to the relevance of 
the right of redress (para. 95). And, in the lecture he delivered 
at the Hague Academy of International Law in 2017, Judge 
Cançado Trindade warns that “la position fondamentale d’un 
tribunal international ne peut être que principiste, sans faire 
de concessions injustifiées au volontarisme des États”; in the 
“jus gentium en évolution, les considérations fondamentales 
de l’humanité jouent un rôle de la plus haute importance 
(A. A. Cançado Trindade, “Les tribunaux internationaux et 
leur mission commune de réalisation de la justice: dévelop-
pements, état actuel et perspectives”, Recueil des Cours de 
l’Académie de Droit International de La Haye (2017), Vol. 391, 
pp. 59 and 61–62)” (para. 93).

18. An international tribunal, besides settling dis-
putes,—he continues,—is entitled to state what the law is (ju-
ris dictio), keeping in mind that contemporary droit des gens 
applies directly to States, international organizations, peoples 
and individuals, as well as humankind. Advances achieved so 
far are due to the awareness that human conscience stands 
above the “will”; after all, the foundations of international 
law emanate clearly from human conscience, the universal 

juridical conscience, and not from the so-called “will” of in-
dividual States (paras. 96–99).

19. Such advances should, however, have been more 
sufficiently examined, as, in his perception, the ICJ, instead 
of concentrating on general principles of law, “has unduly 
given much importance to State ‘consent’”, an attitude that 
he has constantly criticized. In Judge Cançado Trindade’s un-
derstanding, general principles of law are in the foundations 
themselves of international law, being essential for the reali-
zation of justice, and they are to be kept in mind within the 
larger framework comprising the expansion of international 
jurisdiction, and the concomitant expansion of the interna-
tional legal personality and capacity, as well the international 
responsibility,—and the corresponding mechanisms of imple-
mentation (para. 99).

20. Such expansion (of international jurisdiction, legal 
personality and capacity, and responsibility), characteristic 
of our times,—he adds,—comes on its part “to foster the en-
couraging historical process in course of the humanization of 
international law”. There have been cases with true advanc-
es with the necessary overcoming of persisting difficulties1, 
discarding the dogmas of the past; the rights of the human 
person,—he stresses,—have been “effectively marking pres-
ence” also in the framework of the ICJ’s traditional inter-State 
contentieux (para. 100).

21. At last, in an epilogue, Judge Cançado Trindade 
proceeds to the presentation of his final considerations on 
the points dealt with in his separate opinion. He emphasiz-
es that the present cases (ICAOB and ICAOA) before the ICJ 
once again show that “international adjudication can only be 
properly undertaken from a humanist perspective, necessar-
ily avoiding the pitfalls of an outdated and impertinent State 
voluntarist outlook” (para. 105). To him,

“[r]ecta ratio and the jusnaturalist thinking in internation-
al law have never faded away until our times, as a perennial 
reaction of human conscience against the subservience and 
cowardice of legal positivism and the breaches of the rights 
of human beings. (…) The foundations and validity of the 
law of nations can only be properly approached as from the 
universal juridical conscience, in conformity with the recta 
ratio” (para. 106).
22. The traditional inter-State outlook of international 

law “has surely been overcome”, with the expansion of inter-
national legal personality encompassing nowadays, besides 
States, international organizations, individuals and peoples, 
as well as humankind (para. 112). It is clearly sustained, along 
the present separate opinion, that the foundations of the law 
of nations emanate clearly from human conscience,—the 
universal juridical conscience,—and not from the so-called 
“will” of individual States (para. 111).

1 In some decisions along the last decade, the ICJ has known to 
go beyond the inter-State dimension, in rendering justice, for example: 
case of A. S. Diallo (Guinea versus D. R. Congo, Judgments on merits, 
of 30.11.2010; and on reparations, of 19.06.2012; both with his corre-
sponding separate opinions); and case of Frontier Dispute (Burkina 
Faso versus Niger, Judgment on the merits, of 16.04.2013; also with his 
corresponding separate opinion); among others.
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23. Judge Cançado  Trindade sustains that “general 
principles of law are a manifestation of the universal jurid-
ical conscience”, recalling permanent attention for the pres-
ervation of the ineluctable interrelationship between law and 
justice; the international community cannot prescind from 
“universal principles and values of the law of nations”, which 
are essential for the realization of justice. The present case of 
ICAOB leaves it clear that so-called “countermeasures” are 
groundless, providing no legal ground whatsoever for any 
legal action (paras. 109–110); furthermore, it reveals “the im-
portance of the awareness of the historical formation of the 
law of nations, as well as of the needed faithfulness of the ICJ 
to the realization of justice, which clearly prevails over the 
‘will’ of States” (para. 114).

Declaration of Judge Gevorgian
In his declaration, Judge Gevorgian explains his disa-

greement with certain aspects of the Court’s reasoning re-
garding the Applicants’ second ground of appeal, particularly 
as contained within paragraphs 48 and 61 of the Judgment.

In his view, the Court is not justified in relying upon ju-
risprudence relating to its own competence—specifically its 
Judgment in United States Diplomatic and Consular Staff in 
Tehran—when assessing the competence of the ICAO Council. 
Significant differences between the two bodies—including the 
facts that the Council is composed not of independent judges 
but of Members representing contracting States, that those 
Members act on the instructions of their Governments, and 
that the Council primarily exercises functions of a technical 
and administrative nature—are reasons to consider that ju-
risdictional principles which apply to the Court do not apply 
equally to the ICAO Council.

Moreover, the Court goes too far in making the broad 
statement that the integrity of the ICAO Council’s dispute set-
tlement function “would not be affected” if the Council exam-
ined matters outside of civil aviation for the purpose of resolv-
ing a dispute over which it has jurisdiction. The basic principle 
remains that States are only subject to the jurisdiction of the 
Council to the extent they have consented to it, and States have 
not consented to the Council’s adjudication of disputes unre-
lated to civil aviation. The need to adhere to the principle of 
consent is all the more important in the context of the ICAO 
Council, which has a narrow dispute settlement mandate.

Separate opinion of Judge ad hoc Berman
1. In his separate opinion, Judge ad hoc Berman agrees 

that the applicant States have failed to make out any of their 
three grounds of appeal and that therefore the appeal must be 
rejected. However the Court’s further finding that the Council 
“has jurisdiction to entertain” the application submitted to it 
by Qatar has little relationship to the submissions actually put 
to the Court by the Parties on either side and, if left unqualified 
or unexplained, is all too likely to lead to misunderstanding 
or confusion in the future, in the application of Article 84 of 
the Chicago Convention. Judge ad hoc Berman therefore voted 
against subparagraph (2) of paragraph 127 of the Judgment 

and explains the reasons why, in the hope that this may be of 
real assistance to the ICAO Council in the future.

2. In Judge ad hoc Berman’s view, it is far from clear, 
on the terms of Article 84, exactly what authority it sought to 
confer on the ICAO Council over and above that which arises 
from the other provisions of the Chicago Convention taken 
as a whole, notably the “mandatory” functions of the Council 
laid down in Article 54; what Article 84 adds to that must 
therefore be something to do with the nature or legal status 
of the Council’s decision on an application made to it under 
Article 84, not about its competence to entertain the applica-
tion in the first place. By using in the dispositif the term “ju-
risdiction” for the Council’s functions under Article 84, with 
all of the connotations that term usually carries of judicial 
power and process, the Court has, regrettably, contributed to 
prolonging this confusion rather than setting out to dispel it.

3. Judge ad hoc Berman draws attention to the wording 
of Article 84, which is drafted to deal with “disagreements” 
between contracting States “relating to” the interpretation or 
application of the Convention. Although the heading uses the 
term “disputes” and there are two references to “dispute” in 
the body text, it remains the fact that what the Article opens 
the path for, and what the Council must then “decide”, are 
“disagreement[s] between two or more contracting States” 
which, if not settled between them, may then be referred to 
the Council by any State “concerned in” the disagreement. 
The Court’s consistent practice, in regard to “jurisdictional” 
clauses, had been to give their text close and minute atten-
tion, following Vienna Convention principles of treaty inter-
pretation. The Court’s failure to enter into any consideration 
of the use of these different terms in Article 84 is therefore 
disappointing, as it is not at all difficult to give each of the two 
different terms, as used here, a full meaning of its own, and 
one which would thus illuminate the role and function cast on 
the Council by Article 84.

4. While therefore Article 84, taken as a whole, can 
certainly find a place of some kind within the framework 
of “dispute settlement”—in the broad ecumenical sense of 
Article 33 of the United Nations Charter—the language used, 
in Judge ad hoc Berman’s view, is clearly not that of judicial 
settlement. And it is judicial settlement that carries with it 
the notion of “jurisdiction” (jus dicere) and therefore of the 
legally binding outcome that results from its exercise.

5. To the reasons given by the Court in paragraph 60 
of the Judgment why the Council should not be regarded as 
a judicial organ in any ordinary sense, Judge ad hoc Berman 
adds the fact that the Members of the Council are accepted 
as acting on instructions from their governments, including 
in the exercise of their functions under Article 84. He fur-
ther finds it perhaps even more significant that, in framing its 
own rules for the implementation of Article 84, the Council 
has itself provided for various actions—such as encouraging 
negotiation between the parties with its own assistance and 
appointing conciliators—that are naturally and typically as-
sociated with the highest executive organ of a significant tech-
nical agency, or with an amiable compositeur, but not with any 
kind of tribunal. The Judgment fails to extract from this the 
conclusions that should have been drawn.
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6. Judge ad hoc Berman therefore questions whether 
the contracting States to the Chicago Convention, or in its 
turn the Council itself in seeking to give effect to their wishes, 
can have been thinking of Article 84 as endowing the Council 
with any kind of judicial power to decide, with binding legal 
effect, upon disputes between member State A and member 
State B. Taking into account the suggestive further fact that 
Article 84, on its literal terms, opens the right of appeal to any 
contracting State, whether or not party to a dispute or disa-
greement, he finds persuasive another reading of Article 84 
that would see the Council as carrying, not “jurisdiction”, 
but rather the high administrative function, drawing on its 
unique knowledge and expertise in the field of civil aviation, 
of giving authoritative rulings of general application as to 
what the Convention means and requires, whether or not part 
of specific disputes between member States over their mutu-
al rights and duties. Under such a reading of Article 84, the 
Council’s decisions would constitute authoritative determi-
nations of general application having equal force for all the 
contracting States to the Chicago Convention, to the enor-
mous benefit of the vital régime of international civil aviation. 
That would at the same time demarcate a clearer and more 
manageable role for the Court itself in its appellate function, 
without drawing it into questions of aviation policy. As, how-
ever, none of these issues were, disappointingly, gone into by 
the Parties in their argument, the question remains open, to 
be decided by the Court at some later stage when the oppor-
tunity and the need arise.

7. Judge ad hoc Berman adds two points of a more spe-
cific character, directed at particular aspects of the Judgment.

8. The first relates to paragraph 49 of the Judgment, 
where the Court inexplicably fails to draw the corollary from 

its central finding that the ICAO Council cannot be disseised 
of its competences under Article 84 by the fact that one side 
in a disagreement has defended its actions on a basis lying 
outside the Chicago Convention; it must necessarily follow, 
by the same token, that the invocation of a wider legal de-
fence cannot have the effect of extending or expanding the 
Council’s competence under Article 84 either. This is implicit 
in what it has said, but the Court missed a valuable opportu-
nity to clarify it expressly.

9. The second relates to the questions of due pro-
cess disposed of by the Court somewhat brusquely in para-
graphs 123–124 of the Judgment, which fail to subject to more 
nuanced attention, as contemporary conditions require, the 
cavalier approach to this question adopted in the only prec-
edent case from 1972. Circumstances could readily be im-
agined, even if unlikely to occur, in which serious procedural 
irregularity might render a Council decision a nullity, or not 
legally correct. There should be no room for any impression, 
through overbroad language, that procedural irregularity was 
a matter of indifference to the Court. It was therefore wel-
come that the Court had at least reminded the ICAO Council, 
in paragraph 126 of the Judgment, that the very structure of 
Article 84 imposes certain obligatory requirements on the 
Council itself in order to make an effective reality out of the 
right of appeal laid down in that Article, notably the require-
ment to give reasons. It was disappointing that the Council 
adopted the decisions presently under appeal without so 
much as a hint at its reasoning, contrary to its own directly 
applicable rules; and it would have been better had the Court 
been prepared to say that doing so was not legally acceptable, 
for the Council’s future guidance.
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On 11 December 2020, the International Court of Justice 
delivered its Judgment in the case concerning Immunities and 
Criminal Proceedings (Equatorial Guinea v. France).

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Gevorgian, Salam, Iwasawa; Judge ad 
hoc Kateka; Registrar Gautier.

*
*  *

History of the proceedings (paras. 1–24)
The Court begins by recalling that, on 13  June 2016, 

Equatorial Guinea filed an Application instituting proceed-
ings against France with regard to a dispute concerning

“the immunity from criminal jurisdiction of the Second 
Vice-President of the Republic of Equatorial Guinea in 
charge of Defence and State Security [Mr. Teodoro Nguema 
Obiang Mangue], and the legal status of the building which 
houses the Embassy of Equatorial Guinea in France, both as 
premises of the diplomatic mission and as State property”.
In its Application, Equatorial Guinea sought to found the 

Court’s jurisdiction, first, on Article 35 of the United Nations 
Convention against Transnational Organized Crime of 
15 November 2000 (hereinafter the “Palermo Convention”), 
and, second, on Article  I of the Optional Protocol to the 
Vienna Convention on Diplomatic Relations concerning the 
Compulsory Settlement of Disputes, of 18 April 1961.

Following the filing of a Request for the indication of 
provisional measures by Equatorial Guinea on 29 September 
2016, the Court instructed France, in an Order dated 
7 December 2016, “pending a final decision in the case”, to

“take all measures at its disposal to ensure that the 
premises presented as housing the diplomatic mission 
of Equatorial Guinea at 42  avenue Foch in Paris enjoy 
treatment equivalent to that required by Article 22 of the 
Vienna Convention on Diplomatic Relations1, in order to 
ensure their inviolability”.
On 31  March 2017, France raised preliminary objec-

tions to the jurisdiction of the Court and the admissibili-
ty of the Application. By its Judgment of 6  June 2018, the 
Court upheld the first preliminary objection that the Court 

1 Art. 22 reads as follows:
  “1. The premises of the mission shall be inviolable. The agents 

of the receiving State may not enter them, except with the con-
sent of the head of the mission.

  2. The receiving State is under a special duty to take all appro-
priate steps to protect the premises of the mission against any 
intrusion or damage and to prevent any disturbance of the 
peace of the mission or impairment of its dignity.

  3. The premises of the mission, their furnishings and other 
property thereon and the means of transport of the mission shall 
be immune from search, requisition, attachment or execution.”

lacks jurisdiction on the basis of Article 35 of the Palermo 
Convention. However, it rejected the second and third pre-
liminary objections and declared that it has jurisdiction, on 
the basis of the Optional Protocol to the Vienna Convention 
on Diplomatic Relations, to entertain the Application filed by 
Equatorial Guinea, in so far as it concerns the status of the 
building located at 42 avenue Foch in Paris as premises of the 
mission, and that this part of the Application is admissible.

I. Factual background (paras. 25–38)
The Court explains that, on 2 December 2008, the asso-

ciation Transparency International France filed a complaint 
with the Paris Public Prosecutor against certain African Heads 
of State and members of their families in respect of allegations 
of misappropriation of public funds in their country of origin, 
the proceeds of which had allegedly been invested in France. 
This complaint was declared admissible by the French courts, 
and a judicial investigation was opened in 2010. The investi-
gation focused, in particular, on the methods used to finance 
the acquisition of movable and immovable assets in France 
by Mr.  Teodoro  Nguema Obiang  Mangue, the son of the 
President of Equatorial Guinea, who was at the time Minister 
of State for Agriculture and Forestry of Equatorial Guinea and 
who became Second Vice-President of Equatorial Guinea in 
charge of Defence and State Security on 21 May 2012.

The investigation more specifically concerned the way in 
which Mr. Teodoro Nguema Obiang Mangue acquired various 
objects of considerable value and a building located at 42 av-
enue Foch in Paris. On 28  September and 3  October 2011, 
investigators conducted searches at that address and seized 
luxury vehicles which belonged to Mr.  Teodoro  Nguema 
Obiang  Mangue. On 4  October 2011, Equatorial Guinea 
addressed a Note  Verbale to France, stating that it had for 
a number of years had at its disposal a building located at 
42 avenue Foch in Paris, which it used for the performance of 
the functions of its diplomatic mission. By a Note Verbale of 
11 October 2011, France replied that the building in question 
did not form part of the premises of Equatorial Guinea’s dip-
lomatic mission, that it fell within the private domain and was, 
accordingly, subject to ordinary law. By a Note Verbale dated 
17 October 2011, Equatorial Guinea informed France that the 
official residence of its Permanent Delegate to UNESCO was 
on the premises of the diplomatic mission located at 42 avenue 
Foch in Paris. By a Note Verbale to Equatorial Guinea dated 
31 October 2011, France reiterated that the building in ques-
tion was not part of the mission’s premises, had never been rec-
ognized as such, and accordingly was subject to ordinary law.

From 14 to 23 February 2012, further searches of the build-
ing at 42 avenue Foch in Paris were conducted, during which 
additional items were seized and removed. By Notes Verbales 
dated 14 and 15 February 2012, which described the build-
ing as the official residence of Equatorial Guinea’s Permanent 
Delegate to UNESCO and asserted that the searches violated 
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the Vienna Convention, Equatorial Guinea invoked the pro-
tection afforded by the said Convention for such a residence.

On 19 July 2012, having found, inter alia, that the build-
ing at 42 avenue Foch in Paris had been wholly or partly paid 
for out of the proceeds of the alleged offences under inves-
tigation and that its real owner was Mr.  Teodoro  Nguema 
Obiang Mangue, one of the investigating judges of the Paris 
Tribunal de grande instance ordered the “attachment of 
the building” (saisie pénale immobilière). This decision was 
upheld on 13 June 2013 by the Chambre de l’instruction of 
the Paris Cour d’appel, before which Mr. Teodoro Nguema 
Obiang Mangue had lodged an appeal.

By a Note Verbale of 27 July 2012, Equatorial Guinea in-
formed France that, as from that date, the Embassy’s offices were 
located at 42 avenue Foch in Paris. By a Note Verbale of 6 August 
2012, France drew Equatorial Guinea’s attention to the fact that 
the building in question was the subject of an attachment order 
under the Code of Criminal Procedure, dated 19 July 2012, and 
that it was thus unable officially to recognize the building as 
being the seat of the chancellery as from 27 July 2012.

On 23  May 2016, the Financial Prosecutor filed final 
submissions (réquisitoire définitif) seeking in particular that 
Mr.  Teodoro  Nguema Obiang  Mangue be tried for money 
laundering offences. On 5 September 2016, the investigating 
judges of the Paris Tribunal de grande instance ordered the 
referral of Mr. Teodoro Nguema Obiang Mangue—who, by 
a presidential decree of 21 June 2016, had been appointed as 
the Vice-President of Equatorial Guinea in charge of National 
Defence and State Security—for trial before the Paris Tribunal 
correctionnel for alleged offences committed in France be-
tween 1997 and October 2011.

The Tribunal correctionnel delivered its judgment on 
27  October 2017, in which it found Mr.  Teodoro  Nguema 
Obiang Mangue guilty of money laundering offences. The tri-
bunal ordered, inter alia, the confiscation of all the movable as-
sets seized during the judicial investigation and of the attached 
building at 42 avenue Foch in Paris. Regarding the confiscation 
of this building, the tribunal, referring to the Court’s Order 
of 7 December 2016 indicating provisional measures, stated 
that “the  … proceedings [pending before the International 
Court of Justice] make the execution of any measure of con-
fiscation by the French State impossible, but not the imposi-
tion of that penalty”. Following the delivery of the judgment, 
Mr. Teodoro Nguema Obiang Mangue lodged an appeal against 
his conviction with the Paris Cour d’appel. This appeal having a 
suspensive effect, no steps were taken to enforce the sentences 
handed down to Mr. Teodoro Nguema Obiang Mangue. The 
Paris Cour d’appel rendered its judgment on 10 February 2020. 
It upheld, inter alia, the confiscation of the “property located in 
the municipality of Paris, 16th arrondissement, 40–42 avenue 
Foch, attached by order of 19 July 2012”. Mr. Teodoro Nguema 
Obiang Mangue lodged a further appeal (pourvoi en cassation) 
against this judgment. This appeal having a suspensive effect, 
no steps have been taken to enforce the sentences handed down 
to Mr. Teodoro Nguema Obiang Mangue.

II. Circumstances in which a property acquires the status 
of “premises of the mission” under the Vienna Convention 
(paras. 39–75)

The Court notes that the Parties disagree on whether the 
building at 42 avenue Foch in Paris constitutes part of the 
premises of Equatorial Guinea’s diplomatic mission in France 
and is thus entitled to the treatment afforded to such premis-
es under Article 22 of the Vienna Convention on Diplomatic 
Relations (hereinafter the “Vienna Convention”). The Parties 
also disagree on whether France, by the actions of its author-
ities in relation to the building, is in breach of its obligations 
under Article 22.

The Court begins by examining the circumstances in 
which a property acquires the status of “premises of the mission” 
within the meaning of Article 1 (i) of the Vienna Convention. 
That Article provides that the “premises of the mission” are “the 
buildings or parts of buildings and the land ancillary thereto, 
irrespective of ownership, used for the purposes of the mission 
including the residence of the head of the mission”. To this end, 
the Court looks to the Vienna Convention, stating that it will 
interpret it according to customary rules of treaty interpreta-
tion which are reflected in Articles 31 and 32 of the Vienna 
Convention on the Law of Treaties.

The Court considers that the provisions of the Vienna 
Convention, in their ordinary meaning, are of little assis-
tance in determining the circumstances in which a proper-
ty acquires the status of “premises of the mission”. Although 
Article 1 (i) of the Convention describes the “premises of the 
mission” as buildings “used for the purposes of the mission”, 
this provision, taken alone, is unhelpful in determining how a 
building may come to be used for the purposes of a diplomatic 
mission, whether there are any prerequisites to such use and 
how such use, if any, is to be ascertained. Moreover, it is silent 
as to the respective roles of the sending and receiving States in 
the designation of mission premises. Article 22 of the Vienna 
Convention provides no further guidance on this point. The 
Court therefore turns to the context of these provisions as well 
as the Vienna Convention’s object and purpose.

Turning first to context, Article  2 of the Vienna 
Convention provides that “[t]he establishment of diplomatic 
relations between States, and of permanent diplomatic mis-
sions, takes place by mutual consent”. In the Court’s view, it is 
difficult to reconcile such a provision with an interpretation of 
the Convention that a building may acquire the status of the 
premises of the mission on the basis of the unilateral designa-
tion by the sending State despite the express objection of the 
receiving State.

Moreover, the provisions of the Convention dealing with 
the appointment and immunities of diplomatic personnel and 
staff of the mission illustrate the balance that the Convention 
attempts to strike between the interests of the sending and 
receiving States. Article 4 provides that the sending State’s 
choice of head of mission is subject to the agrément of the 
receiving State. It further provides that the receiving State 
does not need to provide reasons for any refusal. On the other 
hand, the receiving State’s prior approval is not generally re-
quired for the appointment of members of the mission’s staff 
under Article 7. Pursuant to Article 39, those individuals who 
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enjoy privileges and immunities enjoy them from the moment 
they arrive on the territory of the receiving State, or if they 
are already on the territory of the receiving State, from the 
moment their appointment is notified to the receiving State. 
However, these broad immunities are counterbalanced by the 
power of the receiving State, under Article 9, to declare mem-
bers of a diplomatic mission personae non gratae. In contrast, 
the Vienna Convention establishes no equivalent mechanism 
for mission premises. If it were possible for a sending State 
unilaterally to designate the premises of its mission, despite 
objection by the receiving State, the latter would effectively 
be faced with the choice of either according protection to 
the property in question against its will, or taking the radi-
cal step of breaking off diplomatic relations with the sending 
State. Even in the latter situation, Article 45 of the Vienna 
Convention requires the receiving State to continue to re-
spect and protect the premises of the mission together with 
its property and archives, prolonging the effects of the send-
ing State’s unilateral choice. In the Court’s view, this situation 
would place the receiving State in a position of imbalance, to 
its detriment, and would go far beyond what is required to 
achieve the Vienna Convention’s goal of ensuring the efficient 
performance of the functions of diplomatic missions.

As to the Vienna Convention’s object and purpose, the 
preamble specifies the Convention’s aim to “contribute to the 
development of friendly relations among nations”. This is to 
be achieved by according sending States and their represent-
atives significant privileges and immunities. The preamble 
indicates that “the purpose of such privileges and immunities 
is not to benefit individuals but to ensure the efficient perfor-
mance of the functions of diplomatic missions as representing 
States”. It thus reflects the fact that diplomatic privileges and 
immunities impose upon receiving States weighty obligations, 
which however find their raison d’être in the objective of fos-
tering friendly relations among nations.

In light of the foregoing, the Court considers that the 
Vienna Convention cannot be interpreted so as to allow 
a sending State unilaterally to impose its choice of mission 
premises upon the receiving State where the latter has object-
ed to this choice. In such an event, the receiving State would, 
against its will, be required to take on the “special duty” re-
ferred to in Article 22, paragraph 2, of the Convention to pro-
tect the chosen premises. A unilateral imposition of a sending 
State’s choice of premises would thus clearly not be consistent 
with the object of developing friendly relations among na-
tions. Moreover, it would leave the receiving State vulnerable 
to a potential misuse of diplomatic privileges and immuni-
ties, which the drafters of the Vienna Convention intended 
to avoid by specifying, in the preamble, that the purpose of 
such privileges and immunities is not “to benefit individu-
als”. The practice of several States, which clearly requires the 
prior approval of the receiving State before a building can ac-
quire the status of “premises of the mission”—and the lack 
of any objection to such practice—are factors which weigh 
against finding a right belonging to the sending State under 
the Vienna Convention unilaterally to designate the premises 
of its diplomatic mission.

The Court considers that if the receiving State may ob-
ject to the sending State’s choice of premises, it follows that it 

may choose the modality of such objection. To hold otherwise 
would be to impose a restriction on the sovereignty of receiving 
States that finds no basis in the Vienna Convention or in gen-
eral international law. Some receiving States may, through leg-
islation or official guidelines, set out in advance the modalities 
pursuant to which their approval may be granted, while others 
may choose to respond on a case-by-case basis. This choice it-
self has no bearing on the power of the receiving State to object.

The Court emphasizes, however, that the receiving State’s 
power to object to a sending State’s designation of the prem-
ises of its diplomatic mission is not unlimited. In light of the 
above-mentioned requirements, and the Vienna Convention’s 
object and purpose of enabling the development of friend-
ly relations among nations, the Court considers that an ob-
jection of a receiving State must be timely and not be arbi-
trary. Further, in accordance with Article 47 of the Vienna 
Convention, this objection must not be discriminatory in 
character. In any event, the receiving State remains obliged 
under Article 21 of the Vienna Convention to facilitate the 
acquisition on its territory, in accordance with its laws, by 
the sending State of the premises necessary for its diplomatic 
mission, or otherwise assist the latter in obtaining accommo-
dation in some other way.

Given the above considerations, the Court concludes 
that—where the receiving State objects to the designation by 
the sending State of certain property as forming part of the 
premises of its diplomatic mission, and this objection is com-
municated in a timely manner and is neither arbitrary nor 
discriminatory in character—that property does not acquire 
the status of “premises of the mission” within the meaning of 
Article 1 (i) of the Vienna Convention, and therefore does not 
benefit from protection under Article 22 of the Convention. 
Whether or not the aforementioned criteria have been met 
is a matter to be assessed in the circumstances of each case.

In view of these conclusions, the Court proceeds to ex-
amine whether, on the facts before the Court, France objected 
to the designation of the building at 42 avenue Foch in Paris as 
premises of Equatorial Guinea’s diplomatic mission and wheth-
er any such objection was communicated in a timely manner, 
and was neither arbitrary nor discriminatory in character.

III. Status of the building at 42 avenue Foch in Paris 
(paras. 76–118)

1. Whether France objected through diplomatic ex-
changes between the Parties from 4  October 2011 to 
6 August 2012 (paras. 76–89)
The Court begins by examining the diplomatic exchang-

es of the Parties in the period between 4 October 2011, when 
Equatorial Guinea first notified France that the property 
“form[ed] part of the premises of the diplomatic mission”, and 
6 August 2012, shortly after the “attachment of the building” 
(saisie pénale immobilière) on 19 July 2012.

The Court recalls that the initial searches at the prop-
erty by the French investigative authorities took place on 
28 September 2011 and 3 October 2011, during the course 
of which luxury vehicles belonging to Mr. Teodoro Nguema 
Obiang Mangue were seized. On 4 October 2011, Equatorial 
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Guinea addressed a Note Verbale to France, in which it stat-
ed that it “has for a number of years had at its disposal” a 
building located at 42 avenue Foch in Paris, which it “uses for 
the performance of the functions of its diplomatic mission”. 
On the same date, paper signs were put up at the building 
marked “République de Guinée équatoriale—locaux de l’am-
bassade” (Republic of Equatorial Guinea—Embassy prem-
ises). On 11 October 2011, France addressed a Note Verbale 
to Equatorial Guinea, which stated that “the … building [in 
question] does not form part of the premises of Equatorial 
Guinea’s diplomatic mission. It falls within the private do-
main and is, accordingly, subject to ordinary law.”

On 17  October 2011, Equatorial Guinea addressed a 
Note Verbale to France, informing it that its diplomatic mis-
sion would be headed (as Chargée d’affaires ad interim) by its 
Permanent Delegate to UNESCO. The Note stated that the 
latter’s “official residence” was “on the premises of [Equatorial 
Guinea’s] diplomatic mission located at 40–42 avenue Foch [in] 
Paris”. In a Note Verbale addressed to Equatorial Guinea on 
31 October 2011, France reiterated that the building in question 
“is not a part of the mission’s premises, has never been recog-
nized as such, and accordingly is subject to ordinary law”.

Between 14 and 23 February 2012, the French authorities 
conducted further searches of the building at 42 avenue Foch in 
Paris, in the course of which various items were seized and re-
moved. During this period, presenting the building as the res-
idence of its Chargée d’affaires and Permanent Representative 
to UNESCO, and asserting that the searches and seizures vio-
lated the Vienna Convention, Equatorial Guinea invoked the 
protection afforded by that Convention for such a residence. 
France, for its part, reiterated that it did not recognize the 
building as the official residence of the representative in ques-
tion. On 9 and 12 March 2012, Equatorial Guinea addressed 
two Notes Verbales to France, in which it reiterated that the 
building formed part of the premises of its diplomatic mis-
sion in France. In its reply of 28 March 2012, France, for its 
part, again asserted that the building “cannot be considered as 
part of the premises of the diplomatic mission, since it has not 
been recognized as such by the French authorities, given that 
it has not been assigned for the purposes of the mission or as 
the residence of the head of the mission in accordance with … 
Article 1, paragraph (i), of the Vienna Convention”.

By Notes Verbales of 25 April and 2 May 2012, Equatorial 
Guinea and France reiterated their positions.

On 19  July 2012, an investigating judge of the Paris 
Tribunal de grande instance ordered the “attachment of the 
building” (saisie pénale immobilière). On 27 July and 2 August 
2012, Equatorial Guinea addressed two Notes  Verbales to 
France, informing it that, as from that date, the offices of its 
Embassy were located at 42 avenue Foch in Paris, a building 
which it was henceforth using for the performance of the func-
tions of its diplomatic mission. In a Note Verbale of 6 August 
2012, France replied that since the building in question was 
the subject of an attachment order (ordonnance de saisie pénale 
immobilière) of 19 July 2012, it was unable officially to recog-
nize it as being the seat of the chancellery as from 27 July 2012, 
and that the latter thus remained at 29 boulevard de Courcelles 
in Paris, the only address recognized as such.

The Court considers that the facts recounted demon-
strate that, between 11  October 2011 and 6  August 2012, 
France consistently expressed its objection to the designation 
of the building at 42 avenue Foch in Paris as part of the prem-
ises of Equatorial Guinea’s diplomatic mission.

2. Whether the objection of France was timely 
(paras. 90–92)
The Court then turns to the examination of whether 

France’s objection was made in a timely manner. On 11 October 
2011, France notified Equatorial Guinea in clear and unam-
biguous terms that it did not accept this designation. France 
communicated its objection promptly, exactly one week after 
Equatorial Guinea first asserted the building’s status as prem-
ises of its diplomatic mission in its Note Verbale of 4 October 
2011. In its Note Verbale of 17 October 2011, Equatorial Guinea 
again asserted that the building formed part of the premises 
of its diplomatic mission, and also that it housed the residence 
of Equatorial Guinea’s Permanent Delegate to UNESCO, 
who it indicated would henceforth also serve as Chargée d’af-
faires ad  interim of its diplomatic mission to France. In its 
Note Verbale of 31 October 2011, France reiterated its objection 
to accept Equatorial Guinea’s designation of the building as 
part of the premises of its diplomatic mission in France.

When the new searches commenced at the building 
at 42 avenue Foch in Paris on 14 February 2012, Equatorial 
Guinea sent a number of diplomatic communications to 
France complaining against the actions of the French au-
thorities. In its replies, France refused again to recognize the 
status of the building and indicated the procedure to be fol-
lowed in order for a property to acquire the status of premis-
es of a diplomatic mission. On 9 March and 12 March 2012, 
two Notes Verbales were addressed to France by Equatorial 
Guinea, in which it again asserted that the building formed 
part of the premises of its diplomatic mission in France. 
France again clearly rejected this claim on 28 March 2012. On 
25 April 2012, Equatorial Guinea reiterated its claim; on 2 May 
2012, France reiterated its objection. Following the “attach-
ment of the building” (saisie pénale immobilière) on 19 July 
2012, Equatorial Guinea sent two further Notes Verbales to 
France, on 27  July 2012 and 2  August 2012, asserting the 
status of the building as premises of its diplomatic mission; 
France responded on 6 August 2012, again expressly refusing 
to recognize that the building formed part of the premises of 
Equatorial Guinea’s diplomatic mission.

Assessing this record overall, the Court notes that France 
promptly communicated its objection to the designation of the 
building at 42 avenue Foch in Paris as premises of Equatorial 
Guinea’s diplomatic mission following the notification of 
4  October 2011. France then consistently objected to each 
assertion, on the part of Equatorial Guinea, that the build-
ing constituted the premises of the diplomatic mission, and 
maintained its objection to the designation of the building as 
premises of Equatorial Guinea’s diplomatic mission. The Court 
considers that, in the circumstances of the present case, France 
objected to the designation by Equatorial Guinea of the build-
ing as premises of its diplomatic mission in a timely manner.
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3. Whether the objection of France was non-arbitrary 
and non-discriminatory (paras. 93–117)
The Court next turns to the question whether France’s ob-

jection to the designation by Equatorial Guinea of the building 
at 42 avenue Foch in Paris as premises of its diplomatic mis-
sion was non-arbitrary and non-discriminatory in character.

The Court considers that, at the time it received Equatorial 
Guinea’s notification on 4 October 2011, France possessed suf-
ficient information to provide a reasonable basis for its con-
clusion with respect to the status of the building at 42 avenue 
Foch in Paris. As well as being in a position to conclude that 
the building was not being used, or being prepared for use, for 
diplomatic purposes at the time of Equatorial Guinea’s noti-
fication, France had an obvious additional ground justifying 
its objection to the designation of the building as premises of 
the diplomatic mission as of 4 October 2011. The building had 
been searched only a few days earlier, in the context of crim-
inal proceedings which were still ongoing. Therefore, it was 
reasonable for France to assume that further searches in the 
building, or other measures of constraint, might be necessary 
before the criminal proceedings were terminated. If France 
had acceded to Equatorial Guinea’s assignment of the building 
to its diplomatic mission, thereby assuming obligations to en-
sure the inviolability and immunity of the building under the 
Convention, it might have hindered the proper functioning of 
its criminal justice system. In this connection, the Court notes 
that Equatorial Guinea was aware of the ongoing criminal pro-
ceedings. Accordingly, Equatorial Guinea was aware, or could 
not have been unaware, on 4 October 2011 that the building 
had been searched in the context of the ongoing criminal 
proceedings. The Court observes that this ground justifying 
France’s objection on 11 October 2011 has persisted long after 
that date. Whether or not it was being prepared for use, or 
was being used, for the purposes of Equatorial Guinea’s diplo-
matic mission at some point after 27 July 2012, the building at 
42 avenue Foch in Paris was still a target in ongoing criminal 
proceedings which are pending to this date. When it reiterated 
its objection in its Note Verbale of 6 August 2012, France ex-
plicitly referred to the attachment ordered in the course of the 
ongoing criminal proceedings.

In these circumstances, the Court concludes that there 
existed reasonable grounds for France’s objection to Equatorial 
Guinea’s designation of the building as premises of Equatorial 
Guinea’s diplomatic mission. These grounds were known, or 
should have been known, to Equatorial Guinea. In light of 
these grounds, the Court does not consider that the objection 
by France was arbitrary in character. Furthermore, the Court 
is of the view that France was not required to co-ordinate with 
Equatorial Guinea before communicating its decision not to 
recognize the status of the building as premises of the mission 
on 11 October 2011. Indeed, the Vienna Convention establish-
es no obligation to co-ordinate with a sending State before a 
receiving State may object to the designation of a building as 
premises of a diplomatic mission.

The Court turns to the question whether France’s posi-
tion with respect to the status of the building has been incon-
sistent. It notes that in all of the diplomatic correspondence in-
voked by Equatorial Guinea, France consistently asserted that 

acquiring the status of premises of the mission was contingent 
on two conditions: absence of objection of the receiving State 
and actual assignment of the premises for diplomatic use.

The Court observes that France has maintained its ex-
plicit objection to the designation of the building as premis-
es of Equatorial Guinea’s diplomatic mission, long after the 
Note Verbale of 6 August 2012. It refers, in particular, to a 
Note Verbale of 2 March 2017 in which France stated that “[i]n 
keeping with its consistent position, France does not consider 
the building located at 42 avenue Foch in Paris (16th arr.) to 
form part of the premises of the diplomatic mission of the 
Republic of Equatorial Guinea in France”.

The instances adduced by Equatorial Guinea, for ex-
ample the acquisition of visas at 42 avenue Foch in Paris or 
the protection provided on the occasion of events that may 
foreseeably cause harm to persons or property within a State’s 
territory, such as demonstrations or presidential elections, do 
not demonstrate that France tacitly recognized the building as 
“premises of the mission” under the Convention.

Additionally, the evidence does not establish that France 
has failed to object to the designation of a building by an-
other sending State as premises of its diplomatic mission in 
circumstances comparable to those in the present case. In 
the circumstances, Equatorial Guinea has not demonstrated 
that France, in objecting to the designation of the building at 
42 avenue Foch in Paris as the premises of Equatorial Guinea’s 
diplomatic mission, has acted in a discriminatory manner.

Finally, the Court notes that the conduct by France did 
not deprive Equatorial Guinea of its diplomatic premises in 
France: Equatorial Guinea already had diplomatic premises in 
Paris (at 29 boulevard de Courcelles), which France still rec-
ognizes officially as the premises of Equatorial Guinea’s diplo-
matic mission. Therefore, France’s objection to the Embassy’s 
move to 42 avenue Foch in Paris did not prevent Equatorial 
Guinea from maintaining a diplomatic mission in France, nor 
from retaining the diplomatic premises it already had else-
where in Paris. This constitutes a further factor which tells 
against a finding of arbitrariness or discrimination.

On the basis of all of the above considerations, the Court 
considers that France objected to Equatorial Guinea’s desig-
nation of the building as premises of its diplomatic mission in 
a timely manner, and that this objection was neither arbitrary 
nor discriminatory in character.

For all these reasons, the Court concludes that the build-
ing at 42 avenue Foch in Paris has never acquired the status of 
“premises of the mission” within the meaning of Article 1 (i) 
of the Convention.

IV. Consideration of Equatorial Guinea’s final submissions 
(paras. 119–125)

As the Court concluded that the building at 42 avenue 
Foch in Paris has never acquired the status of “premises of the 
mission” under the Vienna Convention, the acts complained 
of by Equatorial Guinea cannot constitute a breach by France 
of its obligations under that Convention. Consequently, the 
Court cannot uphold Equatorial Guinea’s submission that the 
Court declare that France has an obligation to make repara-
tion for the harm suffered by Equatorial Guinea.
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The Court recalls that an objection by a receiving State 
to the designation of property as forming part of the premises 
of a foreign diplomatic mission prevents that property from 
acquiring the status of the “premises of the mission”, within 
the meaning of Article 1 (i) of the Vienna Convention, pro-
vided that this objection is communicated in a timely manner 
and is neither arbitrary nor discriminatory in character. The 
Court has found that the objection by France in the present 
case meets these conditions. In the light of the above conclu-
sions, the Court cannot uphold the submission of Equatorial 
Guinea that it declare that France must recognize the status 
of the said building as premises of the diplomatic mission of 
Equatorial Guinea.

V. Operative clause (para. 126)
The Court,
(1) By nine votes to seven,
Finds that the building at 42 avenue Foch in Paris has 

never acquired the status of “premises of the mission” of the 
Republic of Equatorial Guinea in the French Republic with-
in the meaning of Article 1 (i) of the Vienna Convention on 
Diplomatic Relations;

In favour: Judges Tomka, Abraham, Bennouna, 
Cançado  Trindade, Donoghue, Crawford, Gevorgian, 
Salam, Iwasawa;
Against: President Yusuf; Vice-President Xue; Judges 
Gaja, Sebutinde, Bhandari, Robinson; Judge ad hoc Kateka;
(2) By twelve votes to four,
Declares that the French Republic has not breached its 

obligations under the Vienna Convention on Diplomatic 
Relations;

In favour: President Yusuf; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Donoghue, Gaja, Sebutinde, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Vice-President Xue; Judges Bhandari, Robinson; 
Judge ad hoc Kateka;
(3) By twelve votes to four,
Rejects all other submissions of the Republic of Equatorial 

Guinea.
In favour: President Yusuf; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Donoghue, Gaja, Sebutinde, 
Crawford, Gevorgian, Salam, Iwasawa;
Against: Vice-President Xue; Judges Bhandari, Robinson; 
Judge ad hoc Kateka.

*
President  Yusuf appends a separate opinion to the 

Judgment of the Court; Vice-President Xue appends a dissent-
ing opinion to the Judgment of the Court; Judge Gaja appends 
a declaration to the Judgment of the Court; Judge Sebutinde 
appends a separate opinion to the Judgment of the Court; 
Judges Bhandari and Robinson append dissenting opinions 
to the Judgment of the Court; Judge ad hoc Kateka appends a 
dissenting opinion to the Judgment of the Court.

*
*  *

Separate opinion of President Yusuf

Whilst agreeing with the second and third operative 
clauses of the Judgment, President Yusuf voted against the 
first operative clause, which finds that the building at 42 ave-
nue Foch in Paris has never acquired the status of “‘premises 
of the mission’ … within the meaning of Article 1 (i) of the 
Vienna Convention” on Diplomatic Relations (hereinafter the 
“VCDR” or the “Vienna Convention”). In his view, this con-
clusion is erroneous. It is not based on a proper interpretation 
and application of Article 1 (i) nor of any other provision of 
the VCDR. It does not even derive from the legal reasoning 
of the Judgment. The provisions of the VCDR are described 
in the Judgment as being “of little assistance” in appraising 
the circumstances in which a property acquires the status of 
“premises of the mission”, while Article 1  (i) is considered 
“unhelpful” in determining how a building may come to be 
used for the purposes of a diplomatic mission. He therefore 
raises the question: if Article 1 (i) is unhelpful in making such 
determination, how can it serve as the basis of the conclusion 
in the dispositif that the building has never acquired the status 
of “premises of the mission”?

According to him, the Judgment offers no meaningful 
interpretation of the terms “buildings … used for the purpos-
es of the mission” in Article 1 (i), nor does it make the slightest 
attempt to apply such interpretation to the particular circum-
stances of this case. For President Yusuf, the Court should 
have interpreted, in accordance with the customary rules of 
treaty interpretation, the definitional provision in Article 1 (i) 
in its context and in the light of its object and purpose in or-
der to determine, as a threshold matter, whether the building 
at 42 avenue Foch in Paris was “used for the purposes of the 
mission”. This approach is supported by the previous prac-
tice of domestic and international courts and tribunals which 
have addressed the status of diplomatic premises in the past. 
Instead, the Judgment pivots to a hitherto unknown require-
ment of “prior approval” or “power to object” of the receiv-
ing State, which has no basis in the text of the Convention. 
These newly minted conditions are not supported by the sub-
sequent practice of the parties to the Vienna Convention nor 
by customary law or any other source of international law. 
They are also likely to generate in the future unnecessary mis-
understandings and tensions in the application to diplomat-
ic premises of the centuries-old law on diplomatic relations. 
Furthermore, the criteria propounded by the Court for the 
exercise of such “power to object” are unclear and unqualified.

In President  Yusuf ’s view, a proper assessment of the 
facts should have led to the conclusion that the building at 
42 avenue Foch in Paris acquired the status of “premises of 
the mission” as of 27 July 2012, after the various entries and 
searches of the premises by French officials had taken place. 
Therefore, these measures could not amount to a violation 
of Article 22, paragraph 1, of the Convention. Nor could the 
subsequent measures of attachment and confiscation be in 
violation of Article 22, paragraph 3, of the Convention, in so 
far as they would only affect the ownership of the building, 
which, according to Article 1 (i), is not relevant to the status 
of “premises of the mission”.
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Dissenting opinion of Vice-President Xue
1. Vice-President Xue disagrees with the decision 

rendered by the Court primarily on the basis of her position 
on the question of jurisdiction. In her view, the status of the 
building at 42 avenue Foch in Paris is one, and an insepara-
ble, part of the dispute between Equatorial Guinea and France 
in relation to the immunities of the high-ranking official of 
Equatorial Guinea and its State property from the jurisdiction 
of the French courts. She regrets that, by narrowing down its 
jurisdictional basis in the present case, the Court eschewed 
some crucial aspects of the dispute between the Parties. She 
is of the view that whether or not the building at 42 avenue 
Foch in Paris became the State property of Equatorial Guinea 
through the transfer of ownership is not a purely legal issue 
under the French law in the present case; it ultimately boils 
down to the issue of the rights and obligations of a State un-
der international law in handling criminal cases concerning 
a foreign State and its property.

2. In this regard, Vice-President Xue considers two is-
sues to be relevant: the transaction of the building between 
Mr. Teodoro Nguema Obiang Mangue and the Republic of 
Equatorial Guinea, and Equatorial Guinea’s right to designate 
it as the premises of its diplomatic mission. On the first is-
sue, she observes that evidence adduced by Equatorial Guinea 
shows that the transaction was legally carried out under the 
French law. It is evident from the facts that France’s persis-
tent objection to Equatorial Guinea’s request to designate the 
building at 42 avenue Foch in Paris has little to do with the 
circumstances and conditions under which a property may 
acquire diplomatic status, but is related to the controversy 
between the Parties over the ongoing criminal investigation 
against Mr. Teodoro Nguema Obiang Mangue.

3. In respect of the second issue, she observes that the 
public acts of the French authorities on the registration of 
the transfer of shareholder rights in relation to the building 
and the collection of a capital gains tax gave rise to a rea-
sonable belief by Equatorial Guinea that it has acquired the 
ownership of the building. If France wished to maintain the 
assets within the private domain, it should have stopped these 
deeds at the outset of the transaction so as to leave no doubt 
to Equatorial Guinea on the status of the building. In addi-
tion to these public acts of its authorities, France does not 
claim at any time during the proceedings that the transfer of 
the building between Mr. Teodoro Nguema Obiang Mangue 
and Equatorial Guinea was not genuine. In her opinion, the 
dispute between the Parties over the status of the building 
hinges on the ownership of the building. First, the reason 
given by France for its objection to Equatorial Guinea’s re-
quest directly relates to the ownership of the building, as it 
explicitly mentioned that the building “falls within the pri-
vate domain”. Secondly, the question of ownership has con-
sequential effects on the conduct of France in handling the 
building. Although the ownership is irrelevant to the status of 
the premises of a diplomatic mission, if owned by the sending 
State, however, the premises would enjoy the protection of the 
Vienna Convention on Diplomatic Relations (hereinafter the 
“Vienna Convention” or the “Convention”) as well as of cus-
tomary rules on jurisdictional immunities of a State and its 

property. In the present case, such rules may come into play 
in the examination of the lawfulness of the measures of con-
straint imposed on the building by the French courts, if the 
issue of the ownership of the building were duly considered.

4. As regards the interpretation of the Vienna 
Convention, Vice-President Xue agrees with the majori-
ty that the provisions of the Convention do not lay down at 
which point of time and under what conditions a property 
acquires the status of “premises of the mission” as defined in 
Article 1 (i) of the Convention and starts to enjoy the privi-
leges and immunities as provided for therein. In light of the 
object and purpose of the Convention, the sending State can-
not unilaterally impose its choice of premises on the receiving 
State. She disagrees, however, with the reasoning of the Court 
which implies that the receiving State, by its persistent ob-
jection to the sending State’s designation, would unilaterally 
dictate the outcome of the matter.

5. She emphasizes that the fundamental principle of in-
ternational law contained in the preamble of the Convention, 
i.e. the principle of sovereign equality, is the legal basis of 
international diplomacy law. Diplomatic privileges and im-
munities, “significant” or “weighty” as they may be, are mu-
tually granted and mutually beneficial. The establishment of 
permanent diplomatic missions—if it is to serve the purposes 
of maintaining peace and security and fostering friendly re-
lations among nations—must be based on mutual respect for 
sovereignty and equal treatment of States. While the desig-
nation of the premises of diplomatic missions is left largely to 
the practice of States in light of the specific circumstances of 
each country, by virtue of the principle of sovereign equality, 
co-operation and consultation are the only way that can pro-
duce a mutually acceptable solution.

6. Vice-President Xue observes that, in the present case, 
France did not produce convincing evidence to show that, in 
its practice, prior consent is consistently required for a build-
ing to acquire diplomatic status. Moreover, its repeated refusal 
of Equatorial Guinea’s assignment is related more to the dis-
puted criminal proceedings than to the procedure itself.

7. In her opinion, as the status of the building in ques-
tion is the very subject of the dispute relating to the immuni-
ties of State property between the Parties, a general exami-
nation of the circumstances under which a property acquires 
diplomatic status does not address the real issue in the present 
case. The key question in the present context is not wheth-
er France as the receiving State enjoys the sovereign right to 
object to Equatorial Guinea’s choice of its diplomatic prem-
ises, but whether it has wrongfully exercised jurisdiction by 
imposing measures of constraint on the State property of 
Equatorial Guinea.

8. Vice-President Xue notes that the Court recognizes 
three criteria for the manner in which the receiving State rais-
es its objection to a sending State’s designation of its diplomat-
ic premises, i.e. timely, non-arbitrary and non-discriminato-
ry. On the first criterion of timely objection, she has no doubt 
that each time when Equatorial Guinea notified the Protocol 
Department of the French Ministry of Foreign Affairs of its 
designation or use of the building as the premises of its diplo-
matic mission, the latter objected without delay.
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9. However, she points out that, in assessing wheth-
er France’s objection was arbitrary, the Court’s reasoning is 
predicated on a wrongful assumption that the criminal pro-
ceedings against Mr. Teodoro Nguema Obiang Mangue and 
measures of constraint on the building were not in dispute 
between the Parties. In her view, this line of reasoning is to-
tally one-sided. It reveals that the issue of France’s objection to 
Equatorial Guinea’s designation of the building as the prem-
ises of its diplomatic mission cannot be separated from the 
question of immunities of State property in the criminal pro-
ceedings. At the time when Equatorial Guinea first request-
ed to assign the building for its diplomatic mission, the very 
reason for France’s objection was to maintain the building 
under measures of constraint for the purpose of the crimi-
nal proceedings. She also considers that it is contrary to the 
object and purpose of the Convention for the Court to state 
that France was under no obligation under the Convention to 
consult with Equatorial Guinea, when it decided to refuse the 
latter’s designation of the building as its diplomatic premises.

10. Vice-President  Xue considers that, in assessing 
whether France’s conduct was discriminatory, one does not 
have to rely on any comparable case in France’s practice, 
but just to inquire whether, under the same circumstances, 
France would have treated any other State, or whether any 
other State would have accepted to be treated, in the same 
way. In this regard, she notes that, for almost four years, i.e. 
from 27 July 2012, the date when Equatorial Guinea actually 
moved its mission into the building, until it instituted pro-
ceedings against France before this Court on 13 June 2016, 
the Embassy of Equatorial Guinea used the building for the 
performance of the official functions of its diplomatic mis-
sion, but without proper status and protection. Meanwhile, 
measures of constraint such as attachment and confiscation 
were imposed on the building. In her opinion, this kind of 
situation cannot be deemed normal in diplomatic relations; 
nor does it resemble the relationship between two sovereign 
equals. These facts per se demonstrate that undue emphasis on 
the power of the receiving State to object would upset the del-
icate balance established by the Vienna Convention between 
the sending State and the receiving State.

Declaration of Judge Gaja
Judge Gaja considers that, notwithstanding France’s 

objection, the building at 42 avenue Foch in Paris acquired 
the status of premises of Equatorial Guinea’s diplomatic mis-
sion. For that purpose, consent—express or implied—of the 
receiving State is not required by the Vienna Convention on 
Diplomatic Relations. There is no reference to such consent in 
the definition of premises of the mission given in Article 1 (i) 
of the Convention. Article 12 requires the “prior express con-
sent” of the receiving State when the building is located out-
side the State’s capital city. This reinforces the interpretation 
that consent is not necessary in the much more frequent case 
of buildings situated in the capital city.

While the sending State needs to comply with the laws and 
regulations of the receiving State, no issue of town planning 
or zoning for security reasons was raised in the present case. 
France is not among the States which have adopted legislation 

or sent circular notes to diplomatic missions asserting a receiv-
ing State’s right to refuse its consent to a sending State’s future 
choice of a building as premises of its diplomatic mission.

Thus France was bound to respect the obligations un-
der Article  22 of the Convention once the building was 
used for Equatorial Guinea’s diplomatic mission. However, 
Equatorial Guinea failed to substantiate any claim that these 
obligations have been violated by France.

Separate opinion of Judge Sebutinde
Judge Sebutinde has voted against paragraph 126 (1) of 

the Judgment. In her opinion, the building located at 42 ave-
nue Foch in Paris acquired the status of “premises of the mis-
sion” of Equatorial Guinea within the meaning of Article 1 (i) 
of the Vienna Convention on Diplomatic Relations (herein-
after the “VCDR”) on 27 July 2012, when Equatorial Guinea 
effectively moved its mission into that building. With ef-
fect from that date, France had an obligation to extend to 
Equatorial Guinea’s mission at the disputed building, the 
protection guaranteed under Article 22 of the VCDR.

Under the VCDR, ownership of a building is immate-
rial in determining whether it is capable of forming part of 
the premises of a mission. Judge Sebutinde is of the view that 
France’s refusal to recognize the disputed building as premis-
es of Equatorial Guinea’s mission after 27 July 2012 was based 
on factors to do with the ownership or transfer of ownership 
of the disputed building rather than its use by the Applicant 
for purposes other than its mission. The evidence regard-
ing the prerequisite for consent of a receiving State, before a 
building can be recognized as premises of a mission, points 
to France’s practice of non-objection, whereby the receiving 
State will not unreasonably object on grounds other than that 
the building is not being used for the purposes of the mission 
stipulated in Article 3 of the VCDR.

Since the building only attained the status of “premises 
of the mission” on 27 July 2012, Judge Sebutinde opines that 
the actions of French authorities in relation to that building 
before that date, including searches, seizures and order of at-
tachment (saisie pénale immobilière), cannot be considered as 
being in violation of Article 22 of the VCDR. The order of 
confiscation of the disputed building issued on 27 October 
2017 and confirmed on 10 February 2020, does not violate 
Article 22 of the VCDR since it concerns the transfer of own-
ership of the building and does not necessarily implicate its 
use as premises of Equatorial Guinea’s mission. In this regard, 
Judge Sebutinde has voted with the majority in favour of par-
agraph 126 (2) of the Judgment.

Lastly, the Judgment says little on the issue of Equatorial 
Guinea’s alleged abuse of rights in the present case, simply 
alluding in paragraph 66 to the fact that the purpose of the 
diplomatic privileges and immunities under the VCDR are 
not meant to benefit individuals, without explaining how this 
statement relates to Equatorial Guinea’s claims or conduct. 
Judge Sebutinde is of the considered opinion that there be-
ing no exceptional and compelling circumstances pointing to 
abuse of rights by Equatorial Guinea, the Court should have 
expressly said so in the Judgment.
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Dissenting opinion of Judge Bhandari
1. In his dissenting opinion, Judge Bhandari submits 

that he is unable to concur with the conclusion reached by the 
majority in paragraph 126 of the Judgment. His hesitations 
are based on the insufficiency of the test that an objection by 
the receiving State, which is timely and neither arbitrary nor 
discriminatory, could prevent certain property from acquir-
ing the status of mission premises. Such a test inexorably leads 
to the conclusion that a property may never acquire diplomat-
ic status without the consent of the receiving State. Notably, 
neither the Vienna Convention on Diplomatic Relations, 1961 
(hereinafter the “Vienna Convention”) nor customary law 
provides for such a requirement. Judge Bhandari takes this po-
sition on the basis of the following four areas of consideration.

2. First, he examines the concept of mutual consent and 
reciprocal privileges in diplomatic intercourse and privileges, 
as signified by early practices and instruments prior to the cod-
ification of the Vienna Convention. He then examines the work 
of the International Law Commission (hereinafter the “ILC”) 
in 1957 in the codification of the topic of diplomatic intercourse 
and immunities, and the theory of functional necessity in the 
work of the ILC as a basis of the diplomatic function. He also 
notes the work of the United Nations Conference on Diplomatic 
Intercourse and Immunities in 1961 in this context. The pream-
ble of the Vienna Convention was based on a proposal which 
had the merit of stating that the purpose of diplomatic privi-
leges and immunities was “to ensure the efficient performance 
of the functions of diplomatic missions”, thereby placing func-
tional necessity at the forefront of the purpose of the régime 
of privileges and immunities under the Vienna Convention. 
According to him, this historical backdrop emphasizes that 
no previously established rule of customary international law 
required or appears to permit an objection to designation of 
mission premises by the receiving State. His analysis will be 
guided by the purpose of ensuring the efficient performance of 
the functions of diplomatic missions.

3. Second, he examines the object and purpose of the 
Vienna Convention. In doing so, he specifically addresses the 
principles of the sovereign equality of States, the promotion 
of friendly relations among nations, and the maintenance of 
international peace and security. The principle of sovereign 
equality emphasizes the right of all States to equality in law, 
to the exclusion of the notion of the legal superiority of one 
State over the other. He further examines the commitment 
to promote friendly relations, as reinforced by the adoption 
of General Assembly resolution 2625 (XXV), which itself is 
reflective of customary international law. He further states 
that in interpreting the object and purpose of the Vienna 
Convention, he is obliged to give special consideration to the 
prevention of conflict and the peaceful settlement of disputes. 
He emphasizes that the test in paragraph 74 of the Judgment 
would disrupt the fine balancing of interests that the object 
and purpose establishes, and may further the notion of the 
legal superiority of one State over the other by placing discre-
tionary power in the hands of one.

4. Third, he highlights the provision for mutual con-
sent in the establishment of diplomatic relations between 
States under Article 2 of the Vienna Convention, and notes 

that there is nothing in the Vienna Convention which re-
quires the consent of the receiving State for the establishment 
of premises of the mission. Consequently, the test in para-
graph 74 would not evince mutual consent. The inevitable 
consequence of permitting an objection to designation is that 
the consent of the receiving State would begin to play an im-
portant role in the establishment of “premises of the mission” 
which is not reflective of the view that the right of legation 
cannot be exercised without the agreement of both parties.

5. Fourth, by applying the customary rules on treaty 
interpretation as reflected in Articles 31 and 32 of the Vienna 
Convention on the Law of Treaties, he concludes that, in the cir-
cumstances of the case, and on the basis of the facts advanced, 
Article 1 (i) read in conjunction with Article 22 of the Vienna 
Convention may be helpful in determining “how and when” 
certain property acquires diplomatic status within the meaning 
of the Vienna Convention. He relies on distinctions to be found 
in the provisions relating to the accreditation of heads of mis-
sions in Article 4, paragraphs 1 and 2, Article 5, paragraph 1, 
and Article 6 of the Vienna Convention which expressly provide 
for agrément and objection by the receiving State. He therefore 
concludes that the two cumulative conditions of notification 
by the sending State followed by actual use as such may be an 
appropriate standard to determine how and when property ac-
quires diplomatic status. Consequently, from 27 July 2012, the 
building at 42 avenue Foch in Paris acquired the status of prem-
ises of Equatorial Guinea’s diplomatic mission.

6. Finally, he concludes that an objection by the re-
ceiving State to the choice of mission premises, regardless of 
whether it is adjudged against parameters of timeliness and 
non-arbitrariness, does not reflect the balancing of interests 
required by the Vienna Convention. It is also not reflective 
of good faith, as an objection to the acknowledgment of the 
existence of the premises of a mission would result in bad 
faith, and an impingement upon the sovereignty of a member 
of the Vienna Convention. In interpreting relations between 
equal sovereign States, it appears an erroneous proposition 
that the sending State would have no option but to accede to 
the desires of the receiving State. A unilateral objection by 
the receiving State which has the effect of instantaneously de-
nuding the acquisition of diplomatic status may result in an 
imbalance to the detriment of the sending State. It follows 
that the logical consequence of the majority view is that the 
building at 42 avenue Foch in Paris would never acquire the 
status of premises of Equatorial Guinea’s diplomatic mission. 
On the basis of the considerations examined in this opinion, 
this could not have been a consequence envisaged by the ré-
gime for immunities and privileges for the establishment of 
“premises of the mission”, and the promotion of friendly rela-
tions among all nations under the Vienna Convention.

Dissenting opinion of Judge Robinson
In his dissenting opinion, Judge Robinson states his dis-

agreement with all the findings in operative paragraph 126 
of the Judgment. In his view, the evidence before the Court 
establishes that the building at 42  avenue Foch acquired 
the status of “premises of the mission” within the mean-
ing of Article 1 (i) of the Vienna Convention on Diplomatic 
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Relations (hereinafter “the VCDR or the Convention”). 
Consequently, he argues that the actions taken by France—of 
entering, searching, attaching, and ordering the confiscation 
of the building—breached its inviolability under Article 22 of 
the VCDR as “premises of the mission”.

Judge Robinson addresses the majority’s interpretation 
of the VCDR as allowing a receiving State unilaterally to ob-
ject to, and negate, the designation by Equatorial Guinea of 
the building at 42 avenue Foch as “premises of the mission”. 
He also describes how, in his view, the Convention should be 
interpreted and the alleged violations of the Convention as 
well as remedies for the violations.

According to Judge Robinson, the decisive issue in this case 
is whether the building at 42 avenue Foch acquired the status 
of “premises of the mission” within the meaning of Article 1 (i) 
of the VCDR. He argues that the reasoning of the majority is 
as follows: (i) the VCDR empowers the receiving State to object 
to a designation by the sending State of a building as “prem-
ises of the mission”; (ii) since, in this case, there is evidence 
that France objected on several occasions to that designation 
by Equatorial Guinea, the building did not acquire the status 
of “premises of the mission”. However, he disagrees, because it 
would seem to follow from that reasoning that—even if there 
is unambiguous evidence of diplomatic activities at 42 avenue 
Foch, thereby indicating its use for the purposes of the mis-
sion—it cannot acquire the status of premises of the mission 
if France, as the receiving State, objects to Equatorial Guinea’s 
designation of the building as its diplomatic mission. In his 
view, that proposition runs counter to the ordinary meaning of 
the term “used for the purposes of the mission”. He asserts that 
a building that is “used for the purposes of the mission” within 
the meaning of Article 1 (i) of the VCDR should not be denied 
the status of “premises of the mission”, and thus inviolability, 
on account of the objection of the receiving State. For him, to 
interpret the Convention in that way is to misunderstand it. He 
argues that the definition of “premises of the mission” is not 
subject to a “no-objection” clause, that is, there is nothing in 
the definition that makes its application dependent on the lack 
of an objection from the receiving State.

He asserts that France is correct in what it calls the “essen-
tially consensual letter and spirit of the Vienna Convention” 
and that what is called for is a “bond of trust” between the 
sending and the receiving States. According to him, these are 
critically important elements for the proper interpretation and 
application of the Convention, since mutuality and balance go 
to the core of the Convention. However, in his view, the ma-
jority’s conflation of the requirement of the receiving State’s 
consent for the designation by the sending State of a building 
as premises of the mission, with the power of the receiving 
State to object to that designation, robs its conclusion in par-
agraph 67 of the Judgment of any legal effect. He opines that 
the conclusion is irrational and, therefore, invalid because the 
reasoning of the majority does not reveal any discrimination 
between the two distinct concepts of the requirement of the re-
ceiving State’s consent for the designation of mission premises 
and the power of the receiving State to object to this designa-
tion. According to him, while the conclusion is framed in terms 
of the power of the receiving State to object to the designation 
by the sending State of a building as premises of the mission, 

France’s case includes references to the concept of consent and 
the separate concept of objection, and the Applicant’s case is 
built on a response to the argument that the consent of France 
as the receiving State is required for this designation. He com-
ments that, also, notably the Judgment itself cites State practice 
that shows the requirement of the receiving State’s consent for 
this designation, and not practice evidencing the power of the 
receiving State to object to such designation. In his view, in this 
melee of mixed reasoning, the majority’s conclusion is without 
any legal effect.

According to Judge Robinson—although his dissenting 
opinion takes the position that the majority has not established 
that the VCDR empowers the receiving State to object to the 
sending State’s designation of a building as premises of the 
mission and that, consequently, there is no need to examine 
whether the discretionary power has been exercised reasona-
bly—this case pinpoints an example of unreasonable exercise 
of that power. At certain times, France alludes to its power 
to object to Equatorial Guinea’s designation of a building as 
premises of the mission, while at other times it argues that 
such a designation is subject to its consent. This inconsistency 
amounts to an unreasonable and arbitrary exercise by France 
of its discretionary power, thereby depriving the objection of 
any legal effect. Therefore, the objections by France on which 
the majority relies for its conclusion in paragraph 67 were in-
valid, and thus, the conclusion itself is robbed of any validity.

He also argues that there is a strong case to be made 
that France recognized the diplomatic status of the building 
at 42 avenue Foch when French officials, including the State 
Secretary for Development and Francophone Affairs, attend-
ed at the building at 42 avenue Foch in order to acquire visas 
for visits to Equatorial Guinea. This conduct qualifies as tacit 
recognition. Although Article 5 of the Vienna Convention on 
Consular Relations lists the issuance of visas as a consular 
function, Article 3 (2) of the VCDR, provides that “nothing in 
the present Convention shall be construed as preventing the 
performance of consular functions by a diplomatic mission”. 
Thus, even though the non-exhaustive list of the functions of 
a diplomatic mission set out in Article 3 (1) of the VCDR does 
not include the issuance of visas, the Convention allows a dip-
lomatic mission to issue visas. Judge Robinson is of the view 
that the majority’s approach to this question is to proceed by 
way of assertion as it simply states in paragraph 114 of the 
Judgment “the Court does not consider that the acquisition of 
visas at 42 avenue Foch in Paris leads to the conclusion that 
the premises were recognized as constituting the premises of 
a diplomatic mission”. However, in Judge Robinson’s view, in 
the circumstances of this case that conclusion is wrong be-
cause far from objecting to Equatorial Guinea’s designation 
of the building as premises of the mission, France’s conduct 
shows that it tacitly recognized that designation.

Judge Robinson also argues that the majority has sub-
stantially relied on the preamble as the foundation for its very 
consequential conclusion in paragraph 67 of the Judgment. 
However, in his view, the preamble does not support such 
a conclusion, and he adds that it is indeed unusual for the 
principal finding in a Judgment of the Court to be based sub-
stantially on the Court’s interpretation of the preamble of a 
treaty. Further, also relevant in his view is that, State practice 
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indicates that a building acquires the status of premises of the 
mission when its intended use for the purposes of the mis-
sion is followed by actual use for those purposes. According 
to him, based on that practice, the building at 42 avenue Foch 
acquired the status of premises of the mission on 4 October 
2011 because its intended use for the purposes of the mission 
from that date was followed by actual use for the same pur-
pose at the latest by 27 July 2012.

Judge Robinson asserts that in light of the balance that 
the VCDR seeks to strike between the interests of the send-
ing and the receiving States, and having regard to its aim of 
promoting friendly relations among nations on the basis of 
respect for the principle of sovereign equality of States, and 
the purpose of the maintenance of international peace and 
security, the VCDR should not be interpreted as empower-
ing either the sending or the receiving State to impose its will 
on the other State in determining whether a building has ac-
quired the status of “premises of the mission”.

In Judge Robinson’s view, the VCDR establishes an ob-
jective criterion for determining the status of a building as 
“premises of the mission”. This criterion is that the building 
must be “used for the purposes of the mission”, which is a 
pragmatic yardstick that does not include as one of its ele-
ments the power of the receiving State to object to the sending 
State’s designation of a building as premises of the mission. 
He argues that the determination whether the criterion has 
been met is to be made free from the subjective views of either 
the sending State or the receiving State as to whether a build-
ing constitutes premises of the mission. In his view, in light of 
this objective criterion, it is therefore not surprising that the 
VCDR remains silent on the roles of sending and receiving 
States in the designation of mission premises.

Judge Robinson poses the following question: “How then 
is a controversy to be resolved when there is disagreement, as 
there is in this case, between the parties on this important 
question?” He responds that in light of the VCDR’s relation-
ship with the three fundamental purposes and principles of 
the United Nations Charter that are set out in its preamble, 
if there is disagreement, it is to be resolved, by consultation 
between the parties carried out in good faith, and if there is 
no resolution, then on the basis of third-party settlement. 
He notes that in this case Equatorial Guinea has sought ju-
dicial settlement on the basis of the compromissory clause 
in the Optional Protocol to the Convention concerning the 
Compulsory Settlement of Disputes. In his view, the Court 
is to resolve the dispute on the basis of the objective criteri-
on set out in Article 1 (i) of the VCDR, and it is to arrive at 
its decision on the basis of that objective criterion, but hav-
ing regard to the three fundamental principles and purposes 
set out in the preamble. He asserts that in the circumstanc-
es of this case, the Court had sufficient evidence to conclude 
that the building at 42 avenue Foch was at the relevant time 
used for the purposes of the mission of Equatorial Guinea. 
Consequently, he is unable to agree with the conclusion of 
the majority that the building at 42 avenue Foch has never 
acquired the status of “premises of the mission”.

Finally, he concludes that the evidence before the Court es-
tablishes that the building at 42 avenue Foch acquired the status 

of “premises of the mission” within the meaning of Article 1 (i) 
of the VCDR on 4 October 2011 and that therefore, the action 
taken by France of entering, searching, attaching, and ordering 
the confiscation of the building breached its inviolability under 
Article 22 of the VCDR as “premises of the mission”.

Judge Robinson ends by stressing that his opinion re-
flects his views on the merits of this case, which has been 
brought by Equatorial Guinea against France and is not to 
be seen as in any way reflecting his views on the merits of the 
case instituted by the French authorities in the French courts 
against Mr. Teodoro Nguema Obiang Mangue.

Dissenting opinion of Judge ad hoc Kateka
In his dissenting opinion, Judge ad hoc Kateka indicates 

his disagreement with the Court’s finding that the building 
at 42 avenue Foch has never acquired the status of “prem-
ises of the mission” of the Republic of Equatorial Guinea in 
the French Republic within the meaning of Article 1 (i) of 
the Vienna Convention on Diplomatic Relations (hereinaf-
ter “VCDR” or “the Convention”). He also disagrees with the 
Court’s declaration that France has not breached its obliga-
tions under the VCDR. Consequently, he has voted against 
the operative paragraph 126 of the Judgment, including the 
subparagraph where the majority rejects all other submissions 
of the Republic of Equatorial Guinea. Judge ad hoc Kateka is 
of the view that the building at 42 avenue Foch acquired the 
status of the diplomatic mission of Equatorial Guinea and that 
France breached its obligations under the VCDR by its meas-
ures of constraint against the building.

Judge ad hoc Kateka disagrees with the majority’s rea-
soning on procedural and substantive grounds. He does not 
share the majority’s reading into the VCDR of the consent re-
quirement on which the Convention is silent and what he re-
fers to as their putting aside of the “use” requirement which is 
mentioned in Article 1 (i) of the VCDR. In this connection, he 
argues that the Court has placed over-reliance on the pream-
ble under the guise of interpreting the object and purpose of 
the VCDR. Substantively, he examines the circumstances for 
a property to acquire the status of “premises of the mission” 
within the meaning of Article 1 (i) of the VCDR. In that re-
gard, he argues that the Judgment ignores the “use” condition 
which is found in Article 1 (i) of the VCDR and prefers the 
consent or non-objection condition, which he argues does not 
have a basis in the VCDR in relation to the condition for prop-
erty to acquire the status of “premises of the mission”. He dis-
cusses the test of timeliness, non-arbitrariness and non-dis-
criminatory character advanced by the majority. In his view, 
the building meets the use requirement in Article 1 (i) of the 
VCDR and acquired the status of premises of the mission of 
Equatorial Guinea on 4 October 2011, but in any event, sure-
ly by 27 July 2012. Finally, he comments on the fate of the 
diplomatic premises of Equatorial Guinea once the Court has 
issued its Judgment on the merits.

More particularly, firstly, according to Judge ad  hoc 
Kateka, it is regrettable that the majority placed so much em-
phasis on the preamble given that, while preambles have nor-
mative influence on the understanding of a treaty’s meaning, 
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this influence is limited. He argues that use of preambles on 
their own in treaty interpretation, which are not supported 
by specific, operative provisions of a treaty, do not create sub-
stantive obligations for the parties to a treaty. He therefore 
concludes that, while preambles are of assistance in treaty 
interpretation, they should not be elevated to play a role that 
would change the meaning of a treaty to the detriment of what 
the drafters intended. Secondly, he examines the require-
ments under the VCDR for a property to acquire the status 
of “premises of the mission”. He disagrees with the majority 
when it states that the consent or non-objection of the receiv-
ing State is required for the designation of a building as dip-
lomatic mission, for two main reasons. First, the Convention 
is silent as to this requirement. It does not make the granting 
of diplomatic status subject to the consent or non-objection of 
the receiving State. Second, where the consent of the receiv-
ing State is required, it is so stated in the Convention. There 
are numerous provisions such as Articles 5 (1), 6, 7, 8 (2), 12, 
19 (2), 27 (1) and 46 of the VCDR, which spell out the require-
ment of the consent or non-objection of the receiving State. 
Further, according to Judge ad hoc Kateka, the majority avoids 
the “use” condition which is provided for in the Convention. 
This “use” condition is referred to in paragraphs 107, 108 and 
109 of the Judgment as actual assignment. According to Judge 
ad hoc Kateka, these are passing references in the context of 
justifying the majority’s consent or non-objection argument 
and the criminal proceedings in France against Mr. Teodoro 
Nguema Obiang Mangue. Consequently, he regrets the se-
lective invocation of a non-existing criterion of consent or 
non-objection, including its coupling to the test or standard 
of “timely, non-arbitrary and non-discriminatory character”. 
Judge ad hoc Kateka also disagrees with the view of the major-
ity that diplomatic privileges and immunities impose weighty 
obligations on the receiving State. In his view, reciprocity per-
meates diplomatic practice. Consequently, for Judge ad hoc 
Kateka, it is misleading for the majority to state that the re-
ceiving States have weighty or onerous obligations given that 
every State is both a sending and a receiving State. In his view, 
benefits for diplomatic missions are counterbalanced by the 
sanctions provided for in the VCDR.

Judge ad hoc Kateka also comments that the majority’s 
use of the analogy between the persona non grata provision 
in Article 9 of the VCDR and lack of an equivalent mecha-
nism for mission premises is misplaced. He argues that the 
Convention is a self-contained régime that concerns persons, 
premises and property, which must not be read in isolation. 
It must be read as an integrated régime. Thus, the sanctions 
available to a receiving State in respect of persons can also be 
used for solving disputes concerning premises or property. A 
receiving State can break off diplomatic relations with a send-
ing State that disregards the rules in the VCDR. It can also use 
the persona non grata provision to expel diplomats of a State 
that offends against the VCDR régime.

Turning to the condition of “use” of the premises, he states 
that the majority does not consider it necessary to rule on the 
alleged “actual assignment” requirement for a building to bene-
fit from the protections provided for in Article 22. According to 
him, in the majority’s view, the dispute between the Parties can 
be resolved through an analysis of whether France’s objection 

to the designation of the building at 42 avenue Foch as premises 
of Equatorial Guinea’s diplomatic mission was “communicated 
in a timely manner, and was neither arbitrary nor discrimina-
tory in character”. He disagrees with this approach which ig-
nores the condition of “use” mentioned in the VCDR, and with 
the adoption by the majority of the consent or non-objection 
condition on which the Convention is silent. He observes that 
the majority adopts the non-arbitrary, non-discriminatory test 
to rationalize the invocation of the “consent” condition which 
is not provided for in the VCDR.

Judge ad hoc Kateka points out that the majority does not 
interpret Article 1 (i) of the VCDR in detail. For Judge ad hoc 
Kateka, the definition in Article 1 (i) of the VCDR is more 
than descriptive. The term “used” in that provision indicates 
one of the conditions for establishing premises of the mission. 
He agrees with Equatorial Guinea that the term encompasses 
premises assigned for diplomatic purposes, that is, intended 
use. For him, given that planning for mission premises and 
their refurbishment can take time, he rejects the view that 
“actual” or “effective” assignment occurs only when a dip-
lomatic mission has completely moved into the premises in 
question. He is of the view that a building is entitled to immu-
nity on the basis of the intended use as diplomatic premises, 
when that use is followed by the actual use of the building 
as diplomatic premises. He asserts that the condition of use 
which is mentioned in Article 1 (i) of the Vienna Convention 
can be interpreted to include the intended use of a diplomatic 
mission in which the actions of Equatorial Guinea fall for the 
period from 4 October 2011 to 27 July 2012.

With respect to the status of the building at 42 avenue 
Foch in Paris, Judge ad hoc Kateka discusses exchanges be-
tween the Parties between 4 October 2011 and 27 July 2012. 
He considers that these two dates are crucial in determining 
the status of the building at 42 avenue Foch. He argues that, 
since the Court ruled against jurisdiction of the building 
at 42 avenue Foch as property of a foreign State under the 
Palermo Convention, the claims of Equatorial Guinea prior to 
4 October 2011 fall outside the Court’s jurisdiction and that 
the events of the period prior to 4 October 2011 are irrelevant 
and should not have been invoked by the majority.

He then examines the actions of France to determine 
whether the objection of France was timely, non-arbitrary 
and non-discriminatory. He opines that this is a standard 
that is difficult to justify. He further notes that the question 
whether the actions of France were timely is debatable. In re-
lation to reasonableness, he concludes that the circumstances 
of the present case point to Equatorial Guinea being a vic-
tim of unjust treatment. He further observes that accusations 
of abuse of rights were made, although they have not been 
commented upon by the majority. Additionally, he notes that 
France cannot be absolved from accusations of arbitrariness 
and discrimination. For example, French authorities ac-
cepted a capital gains tax for the property at 42 avenue Foch 
when they had no intention to pass on title to the building to 
Equatorial Guinea.

Further, he opines that the commencement date of the 
designation of the building at 42  avenue Foch as diplomat-
ic premises of Equatorial Guinea of 4 October 2011 should be 
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accepted. The period between this date and 27 July 2012 was 
used for planning the transfer of the premises from 29 boule-
vard de Courcelles to 42 avenue Foch in Paris. He observes 
that the French authorities, by their actions, have repeatedly 
recognized the building at 42 avenue Foch as the diplomatic 
mission of Equatorial Guinea. Several actions are cited by him 
in that regard. He argues that, in any event, even if the date of 
4 October 2011 proves problematic, 27 July 2012 cannot be in 
doubt as the commencement date of the diplomatic status of 
Equatorial Guinea’s mission at 42 avenue Foch. France concedes 
that its non-recognition of the building and the seizures of assets 
were done before 27 July 2012. It further states that, since that 
date, Equatorial Guinea has never reported any incidents that 
could have affected the peace of the building. In his view, this 
is tacit consent and recognition of the diplomatic status of the 

premises. In light of the above, he concludes that the building at 
42 avenue Foch acquired the status of premises of the mission 
of Equatorial Guinea in France as of 4 October 2011 and that 
France is in breach of its obligations under the VCDR.

Finally, in considering the fate of the premises of the mission 
of Equatorial Guinea at 42 avenue Foch, Judge ad hoc Kateka 
observes that the premises at 42 avenue Foch have been recog-
nized by the Court under the Order for provisional measures of 
December 2016 and that recognition/protection will end with 
the present Judgment on the merits. For him, the fate of these 
premises will be more uncertain when the appeal against the 
judgment of the Cour d’appel of 10 February 2020 comes to 
an end. Consequently, he opines that it is regrettable that the 
Court has left this matter unresolved.
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On 18 December 2020, the International Court of Justice 
delivered its Judgment on the question of its jurisdiction in 
the case concerning the Arbitral Award of 3  October  1899 
(Guyana v. Venezuela). The Court found that it had jurisdic-
tion to entertain the Application filed by Guyana in so far as 
it concerns the validity of the Arbitral Award of 3 October 
1899 and the related question of the definitive settlement of 
the land boundary dispute between Guyana and Venezuela.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Gevorgian, Salam, Iwasawa; Judge ad 
hoc Charlesworth; Registrar Gautier.

*
*  *

History of the proceedings (paras. 1–22)
The Court recalls that, on 29 March 2018, the Government 

of the Co-operative Republic of Guyana (hereinafter “Guyana”) 
filed in the Registry of the Court an Application instituting 
proceedings against the Bolivarian Republic of Venezuela 
(hereinafter “Venezuela”) with regard to a dispute concerning 
“the legal validity and binding effect of the Award regarding 
the Boundary between the Colony of British Guiana and the 
United States of Venezuela, of 3 October 1899” (hereinafter 
the “1899 Award” or the “Award”). In its Application, Guyana 
seeks to found the jurisdiction of the Court, under Article 36, 
paragraph 1, of the Statute of the Court, on Article IV, par-
agraph 2, of the “Agreement to Resolve the Controversy be-
tween Venezuela and the United Kingdom of Great Britain 
and Northern Ireland over the Frontier between Venezuela 
and British Guiana” signed at Geneva on 17 February 1966 
(hereinafter the “Geneva Agreement”). It explains that, pursu-
ant to this latter provision, Guyana and Venezuela “mutually 
conferred upon the Secretary-General of the United Nations 
the authority to choose the means of settlement of the contro-
versy and, on 30 January 2018, the Secretary-General exercised 
his authority by choosing judicial settlement by the Court”.

On 18  June 2018, Venezuela stated that it considered 
that the Court lacked jurisdiction to hear the case and that 
Venezuela would not participate in the proceedings. The 
Court was of the view that in the circumstances of the case, it 
was necessary first of all to resolve the question of its jurisdic-
tion, and that this question should accordingly be separately 
determined before any proceedings on the merits.

I. Introduction (paras. 23–28)
As a preliminary, the Court expresses its regret at the 

decision taken by Venezuela not to participate in the proceed-
ings before it. The non-appearance of a party obviously has 
a negative impact on the sound administration of justice. In 
particular, the non-appearing party forfeits the opportunity 
to submit evidence and arguments in support of its own case 

and to counter the allegations of its opponent. For this reason, 
the Court does not have the assistance it might have derived 
from this information, yet it must nevertheless proceed and 
make any necessary findings in the case.

The Court emphasizes that the non-participation of a 
party in the proceedings at any stage of the case cannot, in 
any circumstances, affect the validity of its judgment, whilst 
recalling that, should the examination of the present case ex-
tend beyond the current phase, Venezuela, which remains a 
Party to the proceedings, will be able, if it so wishes, to appear 
before the Court to present its arguments.

The Court further explains that, though formally absent 
from the proceedings, non-appearing parties sometimes sub-
mit to the Court letters and documents in ways and by means 
not contemplated by its Rules. It notes that, in this instance, 
Venezuela sent the Court a Memorandum, which the Court 
takes into account to the extent that it finds it appropriate in 
discharging its duty, under Article 53 of the Statute, to satisfy 
itself as to its jurisdiction to entertain the Application.

II. Historical and factual background (paras. 29–60)
The Court then turns to the historical and factual back-

ground of the case. In this regard, it observes that, located 
in the north-east of South America, Guyana is bordered by 
Venezuela to the west. At the time the present dispute arose, 
Guyana was still a British colony, known as British Guiana. 
It gained independence from the United Kingdom on 26 May 
1966. The Court next explains that the dispute between 
Guyana and Venezuela dates back to a series of events that 
took place during the second half of the nineteenth century, 
each of which it describes in turn.

A. The Washington Treaty and the 1899 Award 
(paras. 31–34)
The Court recalls that in the nineteenth century, the 

United Kingdom and Venezuela both claimed the territory 
comprising the area between the mouth of the Essequibo 
River in the east and the Orinoco River in the west.

In the 1890s, the United States of America encouraged 
both parties to submit their territorial claims to binding ar-
bitration. The exchanges between the United Kingdom and 
Venezuela eventually led to the signing in Washington of a 
treaty of arbitration entitled the “Treaty between Great Britain 
and the United States of Venezuela Respecting the Settlement 
of the Boundary between the Colony of British Guiana and 
the United States of Venezuela” (hereinafter the “Washington 
Treaty”) on 2 February 1897.

The arbitral tribunal established under this Treaty ren-
dered its Award on 3 October 1899. This decision granted the 
entire mouth of the Orinoco River and the land on either side 
to Venezuela; it granted to the United Kingdom the land to the 
east extending to the Essequibo River. The following year, a joint 
Anglo-Venezuelan commission was charged with demarcating 
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the boundary established by the 1899 Award. The commission 
carried out that task between November 1900 and June 1904. 
On 10 January 1905, after the boundary had been demarcated, 
the British and Venezuelan commissioners produced an official 
boundary map and signed an agreement accepting, inter alia, 
that the co-ordinates of the points listed were correct.

B. Venezuela’s repudiation of the 1899 Award and the 
search for a settlement of the dispute (paras. 35–39)
The Court notes that on 14 February 1962, Venezuela 

informed the Secretary-General of the United Nations that 
it considered there to be a dispute between itself and the 
United Kingdom “concerning the demarcation of the frontier 
between Venezuela and British Guiana”, that the 1899 Award 
had been “the result of a political transaction carried out be-
hind Venezuela’s back and sacrificing its legitimate rights”, 
and that it therefore could not recognize the Award.

The Government of the United Kingdom, for its part, 
asserted that “the Western boundary of British Guiana with 
Venezuela [had been] finally settled by the award which the ar-
bitral tribunal announced on 3 October 1899”, and that it could 
not “agree that there [could] be any dispute over the question 
settled by the award”. The United Kingdom nonetheless stated 
that it was open to discussions through diplomatic channels.

On 16  November 1962, with the authorization of the 
representatives of the United  Kingdom and Venezuela, the 
Chairman of the Fourth Committee of the United  Nations 
General Assembly declared that the Governments of the two 
States (the Government of the United Kingdom acting with 
the full concurrence of the Government of British Guiana) 
would examine the “documentary material” relating to the 
1899 Award (hereinafter the “Tripartite Examination”). This 
Examination took place from 1963 to 1965. It was completed 
on 3 August 1965 with the exchange of the experts’ reports. 
While Venezuela’s experts continued to consider the Award to 
be null and void, the experts of the United Kingdom were of the 
view that there was no evidence to support that position. On 
meeting in London in December 1965 to discuss a settlement 
of the dispute, each party maintained its position on the matter.

C. The signing of the 1966 Geneva Agreement 
(paras. 40–44)
The Court next recalls that, following the failure of the 

talks in London, the three delegations met again in Geneva in 
February 1966 and that, on 17 February 1966, they signed the 
Geneva Agreement, the English and Spanish texts of which are 
authoritative. On 26 May 1966, Guyana, having attained inde-
pendence, became a party to the Geneva Agreement, alongside 
the Governments of the United Kingdom and Venezuela.

The Geneva Agreement provides, first, for the estab-
lishment of a Mixed Commission to seek a settlement of the 
controversy between the parties (Articles I and II). Article IV, 
paragraph 1, further states that, should this Commission fail 
in its task, the Governments of Guyana and Venezuela shall 
choose one of the means of peaceful settlement provided for 
in Article 33 of the United Nations Charter. Finally, in accord-
ance with Article IV, paragraph 2, should those Governments 
fail to reach agreement, the decision as to the means of set-
tlement shall be made by an appropriate international organ 

upon which they both agree, or, failing that, by the Secretary-
General of the United Nations.

D. The implementation of the Geneva Agreement 
(paras. 45–60)

1. The Mixed Commission (1966–1970) 
(paras. 45–47)

The Mixed Commission was established in 1966, pur-
suant to Articles I and II of the Geneva Agreement. During 
the Commission’s mandate, representatives from Guyana 
and Venezuela met on several occasions. However, the Mixed 
Commission reached the end of its mandate in 1970 without 
having arrived at a solution.

2. The 1970 Protocol of Port of Spain and the mora-
torium put in place (paras. 48–53)

Since no solution was identified through the Mixed 
Commission, it fell to Venezuela and Guyana, under 
Article  IV of the Geneva Agreement, to choose one of the 
means of peaceful settlement provided for in Article 33 of 
the United Nations Charter. However, in view of the disa-
greements between the Parties, a moratorium on the dispute 
settlement process was adopted in a protocol to the Geneva 
Agreement (the “Protocol of Port of Spain”), signed on 18 June 
1970, the same day that the Mixed Commission delivered its 
final report. Article III of the Protocol provided for the oper-
ation of Article IV of the Geneva Agreement to be suspended 
so long as the Protocol remained in force. The Protocol was, 
pursuant to its Article V, to remain in force for an initial peri-
od of twelve years, which could be renewed thereafter.

In December 1981, Venezuela announced its intention to 
terminate the Protocol of Port of Spain. Consequently, the ap-
plication of Article IV of the Geneva Agreement was resumed 
from 18 June 1982.

Pursuant to Article  IV, paragraph  1, of the Geneva 
Agreement, the Parties attempted to reach an agreement on the 
choice of one of the means of peaceful settlement provided for 
in Article 33 of the Charter. However, they failed to do so within 
the three-month time-limit set out in Article IV, paragraph 2. 
They also failed to agree on the choice of an appropriate inter-
national organ to decide on the means of settlement, as pro-
vided for in Article IV, paragraph 2, of the Geneva Agreement.

The Parties therefore proceeded to the next step, refer-
ring the decision on the means of settlement to the Secretary-
General of the United Nations.

After the matter was referred to him by the Parties, the 
Secretary-General, Mr. Javier Pérez de Cuéllar, agreed by a letter 
of 31 March 1983 to undertake the responsibility conferred upon 
him under Article IV, paragraph 2, of the Geneva Agreement.

After one of his representatives had held meetings and 
discussions with the Parties, in early  1990 the Secretary-
General chose the good offices process as the appropriate 
means of settlement.

3. From the good offices process (1990–2014 and 
2017) to the seisin of the Court (paras. 54–60)

Between 1990 and 2014, the good offices process was led 
by three Personal Representatives appointed by successive 
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Secretaries-General. Regular meetings were held during this 
period between the representatives of both States and the 
Secretary-General.

In September 2015, the Secretary-General held a meeting 
with the Heads of State of Guyana and Venezuela, before issu-
ing, on 12 November 2015, a document in which he informed 
the Parties that “[i]f a practical solution to the controversy 
[were] not found before the end of his tenure, [he] intend[ed] 
to initiate the process to obtain a final and binding decision 
from the International Court of Justice”.

In December 2016, the Secretary-General announced 
that he had decided to continue the good offices process for a 
further year.

After taking office on 1 January 2017, the new Secretary-
General, Mr. António Guterres, continued the good offices 
process for a final year, in conformity with his predecessor’s 
decision. In letters to both Parties dated 30 January 2018, the 
Secretary-General stated that he had “carefully analyzed the 
developments in the good offices process during the course of 
2017” and announced that, “significant progress not having 
been made toward arriving at a full agreement for the solution 
of the controversy”, he had “chosen the International Court 
of Justice as the means that is now to be used for its solution”.

On 29 March 2018, Guyana filed its Application in the 
Registry of the Court.

III. Interpretation of the Geneva Agreement (paras. 61–101)
The Court recalls the three-stage process established by 

the Geneva Agreement and notes that the Parties failed to 
reach agreement on the choice of one of the means of peaceful 
settlement set out in Article 33 of the Charter, as provided for 
by Article IV, paragraph 1, of the Geneva Agreement. They 
then proceeded to the next step and referred this decision 
to the Secretary-General of the United Nations, pursuant to 
Article IV, paragraph 2, of the Agreement. The Court must 
thus interpret this provision in order to determine whether, 
in entrusting the decision as to the choice of one of the means 
of settlement provided for in Article 33 of the Charter to the 
Secretary-General, the Parties consented to settle their contro-
versy by, inter alia, judicial means. If it finds that they did, the 
Court will have to determine whether this consent is subject to 
any conditions. As part of the interpretation of Article IV, par-
agraph 2, of the Geneva Agreement, the Court first examines 
the use of the term “controversy” in this provision.

A. The “controversy” under the Geneva Agreement 
(paras. 64–66)
For the purpose of identifying the “controversy” for the 

resolution of which the Geneva Agreement was concluded, 
the Court examines the use of this term in this instrument.

The Court notes, in particular, that in the conclusion and 
implementation of the Geneva Agreement, the parties have 
expressed divergent views as to the validity of the 1899 Award 
and the implications of this question for their frontier. Thus, 
Article I of the Geneva Agreement defines the mandate of the 
Mixed Commission as seeking satisfactory solutions for the 
practical settlement of “the controversy between Venezuela 
and the United Kingdom which has arisen as the result of 

the Venezuelan contention that the Arbitral Award of 1899 
about the frontier between British Guiana and Venezuela is 
null and void”. That contention by Venezuela was consistently 
opposed by the United Kingdom in the period from 1962 until 
the adoption of the Geneva Agreement on 17 February 1966, 
and subsequently by Guyana after it became a party to the 
Geneva  Agreement upon its independence, in accordance 
with Article VIII thereof.

It follows, in the view of the Court, that the object of the 
Geneva Agreement was to seek a solution to the frontier dis-
pute between the parties that originated from their opposing 
views as to the validity of the 1899 Award. This is also indicated 
in the title of the Geneva Agreement, which is the “Agreement 
to Resolve the Controversy between Venezuela and the 
United Kingdom of Great Britain and Northern Ireland over 
the Frontier between Venezuela and British Guiana”, and 
from the wording of the last paragraph of its preamble. The 
same idea is implicit in Article V, paragraph 1, of the Geneva 
Agreement, which refers to the preservation of the parties’ re-
spective rights and claims to such territorial sovereignty.

Following its analysis, the Court concludes that the “con-
troversy” that the parties agreed to settle through the mecha-
nism established under the Geneva Agreement concerns the 
question of the validity of the 1899 Award, as well as its legal im-
plications for the boundary line between Guyana and Venezuela.

B. Whether the Parties gave their consent to the judi-
cial settlement of the controversy under article IV, para-
graph 2, of the Geneva Agreement (paras. 67–88)
The Court notes that, unlike other provisions in trea-

ties which refer directly to judicial settlement by the Court, 
Article IV, paragraph 2, of the Geneva Agreement refers to 
a decision by a third party with regard to the choice of the 
means of settlement. The Court therefore begins by ascertain-
ing whether the Parties conferred on that third party, in this 
instance the Secretary-General, the authority to choose, by a 
decision which is binding on them, the means of settlement 
of their controversy.

1. Whether the decision of the Secretary-General 
has a binding character (paras. 68–78)

To interpret the Geneva Agreement, the Court applies 
the rules on treaty interpretation to be found in Articles 31 
and 32 of the Vienna Convention on the Law of Treaties. 
Although that convention is not in force between the Parties 
and is not, in any event, applicable to instruments concluded 
before it entered into force, such as the Geneva Agreement, 
the Court recalls that it is well established that these articles 
reflect rules of customary international law.

The first sentence of Article  IV, paragraph  2, of the 
Geneva Agreement provides that the Parties “shall refer the 
decision  … to the Secretary-General”. The Court consid-
ers that this wording indicates that the Parties made a legal 
commitment to comply with the decision of the third party 
on whom they conferred such authority, in this instance the 
Secretary-General of the United Nations. It then notes that 
the object and purpose of the Geneva Agreement is to ensure 
a definitive resolution of the controversy between the Parties.
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In view of the foregoing, the Court considers that the 
Parties conferred on the Secretary-General the authority to 
choose, by a decision which is binding on them, the means 
to be used for the settlement of their controversy. This con-
clusion is also supported by the position of Venezuela set out 
in its Exposition of Motives for the Draft Law Ratifying the 
Protocol of Port of Spain of 22 June 1970, which recognizes 
the possibility that “the determination of the means of dispute 
settlement, would have left the hands of the two directly in-
terested Parties, to be decided by an international institution 
chosen by them, or failing that, by the Secretary-General of 
the United Nations”. It is further supported by the circum-
stances in which the Geneva Agreement was concluded. 
In this regard, the Court observes that, in his statement of 
17 March 1966 before the National Congress on the occasion 
of the ratification of the Geneva Agreement, the Venezuelan 
Minister for Foreign Affairs, in describing the discussions 
that had taken place at the Geneva Conference, asserted that 
“[t]he only role entrusted to the Secretary-General of the 
United Nations [was] to indicate to the parties the means of 
peaceful settlement of disputes … provided in Article 33”. 
He went on to state that, having rejected the British pro-
posal to entrust that role to the General  Assembly of the 
United Nations, “Venezuela [had] then suggested giving this 
role to the Secretary-General”.

2. Whether the Parties consented to the choice 
by the Secretary-General of judicial settlement 
(paras. 79–88)

The Court then turns to the interpretation of the last sen-
tence of Article IV, paragraph 2, of the Geneva Agreement, 
which provides that the Secretary-General “shall choose an-
other of the means stipulated in Article 33 of the Charter of 
the United Nations, and so on until the controversy has been 
resolved or until all the means of peaceful settlement there 
contemplated have been exhausted”.

Given that Article IV, paragraph 2, of the Geneva Agreement 
refers to Article 33 of the Charter of the United Nations, which 
includes judicial settlement as a means of dispute resolution, 
the Court considers that the Parties accepted the possibility of 
the controversy being settled by that means. It is of the opinion 
that if they had wished to exclude such a possibility, the Parties 
could have done so during their negotiations. Equally, instead 
of referring to Article 33 of the Charter, they could have set out 
the means of settlement envisaged while omitting judicial set-
tlement, which they did not do either.

The Court notes that, according to the wording of 
Article  IV, paragraph  2, of the Geneva  Agreement, the 
Parties conferred on the Secretary-General the authority to 
choose among the means of dispute settlement provided for 
in Article 33 of the Charter “until the controversy has been 
resolved”. It observes that Article 33 of the Charter includes, 
on the one hand, political and diplomatic means, and, on the 
other, adjudicatory means such as arbitration or judicial set-
tlement. The willingness of the Parties to resolve their con-
troversy definitively is indicated by the fact that the means 
listed include arbitration and judicial settlement, which are by 
nature binding. The phrase “and so on until the controversy 
has been resolved” also suggests that the Parties conferred on 

the Secretary-General the authority to choose the most ap-
propriate means for a definitive resolution of the controversy. 
The Court considers that the Secretary-General’s choice of 
a means that leads to the resolution of the controversy ful-
fils his responsibility under Article IV, paragraph 2, of the 
Geneva Agreement, in accordance with the object and pur-
pose of that instrument.

In light of the above analysis, the Court concludes that the 
means of dispute settlement at the disposal of the Secretary-
General, to which the Parties consented under Article IV, para-
graph 2, of the Geneva Agreement, include judicial settlement.

The Court then notes that this conclusion is not called 
into question by the phrase “or until all the means of peaceful 
settlement there contemplated have been exhausted” at para-
graph 2 of that Article, which might suggest that the Parties 
had contemplated the possibility that the choice, by the 
Secretary-General, of the means provided for in Article 33 of 
the Charter, which include judicial settlement, would not lead 
to a resolution of the controversy. There are various reasons 
why a judicial decision, which has the force of res judicata and 
clarifies the rights and obligations of the parties, might not in 
fact lead to the final settlement of a dispute. It suffices for the 
Court to observe that, in this case, a judicial decision declar-
ing the 1899 Award to be null and void without delimiting the 
boundary between the Parties might not lead to the definitive 
resolution of the controversy, which would be contrary to the 
object and purpose of the Geneva Agreement.

In light of the above, the Court concludes that the Parties 
consented to the judicial settlement of their controversy.

C. Whether the consent given by the Parties to the ju-
dicial settlement of their controversy under Article  IV, 
paragraph 2, of the Geneva Agreement is subject to any 
conditions (paras. 89–100)
The Court observes that, in treaties by which parties con-

sent to the judicial settlement of a dispute, it is not unusual 
for them to subject such consent to conditions which must be 
regarded as constituting the limits thereon. It must therefore 
ascertain whether the Parties’ consent to the means of judi-
cial settlement, as expressed in Article IV, paragraph 2, of the 
Geneva Agreement, is subject to certain conditions.

Noting that the Parties do not dispute that the Secretary-
General is required to establish that the means previously 
chosen have not “le[d] to a solution of the controversy” before 
“choos[ing] another of the means stipulated in Article 33 of 
the Charter of the United Nations”, the Court interprets only 
the terms of the second sentence of this provision, which pro-
vides that, if the means chosen do not lead to a resolution of 
the controversy, “the Secretary-General … shall choose an-
other of the means stipulated in Article 33 of the Charter of 
the United Nations, and so on until the controversy has been 
resolved or until all the means of peaceful settlement there con-
templated have been exhausted” (emphasis added).

The Court must determine whether, under Article IV, 
paragraph 2, of the Geneva Agreement, the Parties’ consent to 
the settlement of their controversy by judicial means is subject 
to the condition that the Secretary-General follow the order 
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in which the means of settlement are listed in Article 33 of the 
United Nations Charter.

The Court considers that the ordinary meaning of this 
provision indicates that the Secretary-General is called upon 
to choose any of the means listed in Article 33 of the Charter 
but is not required to follow a particular order in doing so.

In the view of the Court, an interpretation of Article IV, 
paragraph 2, of the Geneva Agreement whereby the means of 
settlement should be applied successively, in the order in which 
they are listed in Article 33 of the Charter, could prove contra-
dictory to the object and purpose of the Geneva Agreement 
for a number of reasons. First, the exhaustion of some means 
would render recourse to other means pointless. Moreover, 
such an interpretation would delay resolution of the controver-
sy, since some means may be more effective than others in light 
of the circumstances surrounding the controversy between the 
Parties. In contrast, the flexibility and latitude afforded to the 
Secretary-General in the exercise of the decision-making au-
thority conferred on him contribute to the aim of finding a 
practical, effective and definitive resolution of the controversy.

The Court also recalls that the Charter of the United Nations 
does not require the exhaustion of diplomatic negotiations as a 
precondition for the decision to resort to judicial settlement.

The Court finally notes that it emerges from the 
Parties’ subsequent practice that they acknowledged that the 
Secretary-General was not required to follow the order in 
which the means of settlement are listed in Article 33 of the 
Charter but instead had the authority to give preference to one 
means over another.

Regarding the question of consultation, the Court is 
of the view that nothing in Article  IV, paragraph 2, of the 
Geneva Agreement requires the Secretary-General to consult 
with the Parties before choosing a means of settlement. It also 
observes that, although the successive Secretaries-General 
consulted with the Parties, it is clear from the various com-
munications of the Secretaries-General that the sole aim of 
such consultation was to gather information from the Parties 
in order to choose the most appropriate means of settlement.

The Court concludes that, having failed to reach an 
agreement, the Parties entrusted to the Secretary-General, 
pursuant to Article IV, paragraph 2, of the Geneva Agreement, 
the role of choosing any of the means of settlement set out in 
Article 33 of the Charter. In choosing the means of settlement, 
the Secretary-General is not required, under Article IV, par-
agraph 2, to follow a particular order or to consult with the 
Parties on that choice. Finally, the Parties also agreed to give 
effect to the decision of the Secretary-General.

IV. Jurisdiction of the Court (paras. 102–115)
As the Court has established, the Parties, by virtue of 

Article IV, paragraph 2, of the Geneva Agreement, accepted 
the possibility of the controversy being resolved by means of 
judicial settlement. The Court therefore examines whether, 
by choosing the International Court of Justice as the means 
of judicial settlement for the controversy between Guyana 
and Venezuela, the Secretary-General acted in accord-
ance with that provision. If it finds that he did, the Court 
will have to determine the legal effect of the decision of the 

Secretary-General of 30 January 2018 on the jurisdiction of 
the Court under Article 36, paragraph 1, of its Statute.

A. The conformity of the decision of the Secretary-
General of 30 January 2018 with Article IV, paragraph 2, 
of the Geneva Agreement (paras. 103–109)
Having recalled the content of the letters that the 

Secretary-General addressed on 30  January 2018 to the 
Presidents of Guyana and Venezuela in relation to the set-
tlement of the controversy, the Court first notes that, in 
announcing that he had chosen the International Court of 
Justice as the next means of settlement to be used for the res-
olution of the controversy, the Secretary-General expressly re-
lied upon Article IV, paragraph 2, of the Geneva Agreement. 
The Court further notes that, if the means of settlement pre-
viously chosen does not lead to a solution of the controversy, 
this provision calls upon the Secretary-General to choose an-
other of the means of settlement provided for in Article 33 of 
the Charter of the United Nations, without requiring him to 
follow any particular sequence.

The Court is of the view that the means previously cho-
sen by the Secretary-General “d[id] not lead to a solution of 
the controversy” within the terms of Article IV, paragraph 2. 
By 2014, the Parties had already been engaged in the good of-
fices process within the framework of the Geneva Agreement 
for over twenty years, under the supervision of three Personal 
Representatives appointed by successive Secretaries-General, 
in order to find a solution to the controversy. As a result, in his 
decision of 30 January 2018, the Secretary-General stated that, 
no significant progress having been made towards arriving 
at a full agreement for the solution of the controversy in the 
good offices process, he had “chosen the International Court 
of Justice as the means that is now to be used for its solution”, 
thereby fulfilling his responsibility to choose another means 
of settlement among those set out in Article 33 of the Charter 
of the United Nations.

Neither Article  IV, paragraph  2, of the Geneva 
Agreement nor Article 33 of the Charter of the United Nations 
expressly mentions the International Court of Justice. 
However, the Court, being the “principal judicial organ of 
the United Nations” (Article 92 of the Charter), constitutes 
a means of “judicial settlement” within the meaning of 
Article 33 of the Charter. The Secretary-General could there-
fore choose the Court, on the basis of Article IV, paragraph 2, 
of the Geneva Agreement, as the judicial means of settlement 
of the controversy between the Parties.

The Court notes that, moreover, the circumstances sur-
rounding the conclusion of the Geneva Agreement, which in-
clude ministerial statements and parliamentary debates, in-
dicate that recourse to the International Court of Justice was 
contemplated by the parties during their negotiations.

In light of the foregoing, the Court is of the view that, by 
concluding the Geneva Agreement, both Parties accepted the 
possibility that, under Article IV, paragraph 2, of that instru-
ment, the Secretary-General could choose judicial settlement by 
the International Court of Justice as one of the means listed in 
Article 33 of the Charter of the United Nations for the resolu-
tion of the controversy. The decision of the Secretary-General 
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of 30 January 2018 was therefore taken in conformity with the 
terms of Article IV, paragraph 2, of the Geneva Agreement.

The Court observes that the fact that the Secretary-
General invited Guyana and Venezuela, if they so wished, 
“to attempt to resolve the controversy through direct negoti-
ations, in parallel to a judicial process”, and his offer of good 
offices to that end, do not affect the conformity of the decision 
with Article IV, paragraph 2, of the Geneva Agreement. The 
Court has already explained in the past that parallel attempts 
at settlement of a dispute by diplomatic means do not prevent 
it from being dealt with by the Court. In the present case, the 
Secretary-General simply reminded the Parties that negotia-
tions were a means of settlement that remained available to 
them while the dispute was pending before the Court.

B. The legal effect of the decision of the Secretary-General 
of 30 January 2018 (paras. 110–115)
The Court then turns to the legal effect of the decision 

of the Secretary-General on its jurisdiction under Article 36, 
paragraph 1, of its Statute, which provides that “[t]he jurisdic-
tion of the Court comprises all cases which the parties refer 
to it and all matters specially provided for in the Charter of 
the United Nations or in treaties and conventions in force”.

The Court recalls that “its jurisdiction is based on the con-
sent of the parties and is confined to the extent accepted by them”.

Both this Court and its predecessor have previously ob-
served in a number of cases that the parties are not bound to 
express their consent to the Court’s jurisdiction in any par-
ticular form. Consequently, there is nothing in the Court’s 
Statute to prevent the Parties from expressing their consent 
through the mechanism established under Article IV, para-
graph 2, of the Geneva Agreement.

The Court recalls that it must however satisfy itself that 
there is an unequivocal indication of the desire of the parties 
to a dispute to accept the jurisdiction of the Court in a volun-
tary and indisputable manner.

The Court explains that Venezuela has argued that the 
Geneva Agreement is not sufficient in itself to found the ju-
risdiction of the Court and that the subsequent consent of the 
Parties is required even after the decision of the Secretary-
General to choose the International Court of Justice as the 
means of judicial settlement. However, the decision taken 
by the Secretary-General in accordance with the authority 
conferred upon him under Article  IV, paragraph  2, of the 
Geneva Agreement would not be effective if it were subject 
to the further consent of the Parties for its implementation. 
Moreover, an interpretation of Article IV, paragraph 2, that 
would subject the implementation of the decision of the 
Secretary-General to further consent by the Parties would be 
contrary to this provision and to the object and purpose of the 
Geneva Agreement, which is to ensure a definitive resolution 
of the controversy, since it would give either Party the power 
to delay indefinitely the resolution of the controversy by with-
holding such consent.

For all these reasons, the Court concludes that, by con-
ferring on the Secretary-General the authority to choose the 
appropriate means of settlement of their controversy, includ-
ing the possibility of recourse to judicial settlement by the 

International Court of Justice, Guyana and Venezuela con-
sented to its jurisdiction. The text, the object and purpose 
of the Geneva Agreement, as well as the circumstances sur-
rounding its conclusion, support this finding. It follows that 
the consent of the Parties to the jurisdiction of the Court is 
established in the circumstances of this case.

V. Seisin of the Court (paras. 116–121)
The Court next turns to the question whether it has been 

validly seised by Guyana.
In this regard, it recalls that its seisin is “a procedural step 

independent of the basis of jurisdiction invoked and, as such, is 
governed by the Statute and the Rules of Court”. Thus, for the 
Court to be able to entertain a case, the relevant basis of juris-
diction needs to be supplemented by the necessary act of seisin.

In the present case, the Court is of the view that an 
agreement of the Parties to seise the Court jointly would only 
be necessary if they had not already consented to its jurisdic-
tion. However, having concluded above that the consent of the 
Parties to the jurisdiction of the Court is established in the 
circumstances of this case, either Party could institute pro-
ceedings by way of a unilateral application under Article 40 
of the Statute of the Court.

In light of the foregoing, the Court concludes that it has 
been validly seised of the dispute between the Parties by way 
of the Application of Guyana.

VI. Scope of the jurisdiction of the Court (paras. 122–137)
Having concluded that it has jurisdiction to entertain 

Guyana’s Application and that it is validly seised of this case, 
the Court ascertains whether all the claims advanced by 
Guyana fall within the scope of its jurisdiction.

The Court notes that, in its Application, Guyana has made 
certain claims concerning the validity of the 1899 Award and 
other claims arising from events that occurred after the con-
clusion of the Geneva Agreement. Consequently, the Court 
first ascertains whether Guyana’s claims in relation to the va-
lidity of the 1899 Award about the frontier between British 
Guiana and Venezuela fall within the subject-matter of the 
controversy that the Parties agreed to settle through the mech-
anism set out in Articles I to IV of the Geneva Agreement, 
and whether, as a consequence, the Court has jurisdiction 
ratione materiae to entertain them. Secondly, it will have to 
determine whether Guyana’s claims arising from events that 
occurred after the conclusion of the Geneva Agreement fall 
within the scope of the Court’s jurisdiction ratione temporis.

With regard to its jurisdiction ratione materiae, the 
Court recalls that Article I of the Geneva Agreement refers 
to the controversy that has arisen between the parties to the 
Geneva Agreement as a result of Venezuela’s contention that 
the 1899 Award about the frontier between British Guiana and 
Venezuela is null and void. As stated above, the subject-matter 
of the controversy which the parties agreed to settle under the 
Geneva Agreement relates to the validity of the 1899 Award 
and its implications for the land boundary between Guyana 
and Venezuela. The  opposing views held by the parties to 
the Geneva Agreement on the validity of the 1899 Award is 
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demonstrated by the use of the words “Venezuelan conten-
tion” in Article I of the Geneva Agreement. The word “con-
tention”, in accordance with the ordinary meaning to be 
given to it in the context of this provision, indicates that the 
alleged nullity of the 1899 Award was a point of disagree-
ment between the parties to the Geneva Agreement for which 
solutions were to be sought. This in no way implies that the 
United Kingdom or Guyana accepted that contention before 
or after the conclusion of the Geneva Agreement. The Court 
therefore considers that, contrary to Venezuela’s argument, 
the use of the word “contention” points to the opposing views 
between the parties to the Geneva Agreement regarding the 
validity of the 1899 Award.

This interpretation is consistent with the object and 
purpose of the Geneva Agreement, which was to ensure a de-
finitive resolution of the dispute between Venezuela and the 
United  Kingdom over the frontier between Venezuela and 
British Guiana, as indicated by its title and preamble. Indeed, 
it would not be possible to resolve definitively the boundary 
dispute between the Parties without first deciding on the va-
lidity of the 1899 Award about the frontier between British 
Guiana and Venezuela.

The Court considers that this interpretation is also con-
firmed by the circumstances surrounding the conclusion of the 
Geneva Agreement, and by the statement of the Minister for 
Foreign Affairs of Venezuela before the Venezuelan National 
Congress shortly after the conclusion of that Agreement. He 
stated in particular that “[i]f the nullity of the Award of 1899, 
be it through agreement between the concerned Parties or 
through a decision by any competent international authority 
as per Agreement, is declared then the question will go back 
to its original state”.

The Court therefore concludes that Guyana’s claims 
concerning the validity of the 1899 Award about the frontier 
between British Guiana and Venezuela and the related ques-
tion of the definitive settlement of the land boundary dispute 
between Guyana and Venezuela fall within the subject-matter 
of the controversy that the Parties agreed to settle through 
the mechanism set out in Articles  I to  IV of the Geneva 
Agreement, in particular Article  IV, paragraph  2, thereof, 
and that, as a consequence, the Court has jurisdiction ratione 
materiae to entertain these claims.

With respect to its jurisdiction ratione temporis, the Court 
notes that the scope of the dispute that the Parties agreed to 
settle through the mechanism set out in Articles I to IV of 
the Geneva Agreement is circumscribed by Article I thereof, 
which refers to “the controversy … which has arisen as the 
result of the Venezuelan contention that the Arbitral Award of 
1899 … is null and void”. The use of the present perfect tense in 
Article I indicates that the parties understood the controver-
sy to mean the dispute which had crystallized between them 
at the time of the conclusion of the Geneva Agreement. This 
interpretation is not contradicted by the equally authoritative 
Spanish text. It is reinforced by the use of the definite article in 
the title of the Agreement (“Agreement to resolve the contro-
versy”; in Spanish, “Acuerdo para resolver la controversia”), the 
reference in the preamble to the resolution of “any outstanding 
controversy” (in Spanish, “cualquiera controversia pendiente”), 

as well as the reference to the Agreement being reached “to 
resolve the present controversy” (in Spanish, “para resolver 
la presente controversia”) (emphases added). The Court’s ju-
risdiction is therefore limited ratione temporis to the claims 
of either Party that existed on the date the Geneva Agreement 
was signed, on 17  February 1966. Consequently, Guyana’s 
claims arising from events that occurred after the signature 
of the Geneva Agreement do not fall within the scope of the 
jurisdiction of the Court ratione temporis.

In light of the foregoing, the Court concludes that it 
has jurisdiction to entertain Guyana’s claims concerning 
the validity of the 1899  Award about the frontier between 
British Guiana and Venezuela and the related question of the 
definitive settlement of the land boundary dispute between 
the territories of the Parties.

VII. Operative clause (para. 138)
The Court,
(1) By twelve votes to four,
Finds that it has jurisdiction to entertain the Application 

filed by the Co-operative Republic of Guyana on 29 March 2018 
in so far as it concerns the validity of the Arbitral Award of 
3 October 1899 and the related question of the definitive settle-
ment of the land boundary dispute between the Co-operative 
Republic of Guyana and the Bolivarian Republic of Venezuela;

In favour: President Yusuf; Vice-President Xue; Judges 
Tomka, Cançado Trindade, Donoghue, Sebutinde, 
Bhandari, Robinson, Crawford, Salam, Iwasawa; 
Judge ad hoc Charlesworth;
Against: Judges Abraham, Bennouna, Gaja, Gevorgian;
(2) Unanimously,
Finds that it does not have jurisdiction to entertain the 

claims of the Co-operative Republic of Guyana arising from 
events that occurred after the signature of the Geneva Agreement.

*
Judge  Tomka appends a declaration to the Judgment 

of the Court; Judges Abraham and Bennouna append dis-
senting opinions to the Judgment of the Court; Judges Gaja 
and Robinson append declarations to the Judgment of the 
Court; Judge Gevorgian appends a dissenting opinion to the 
Judgment of the Court.

*
*  *

Declaration of Judge Tomka

Having voted in favour of the conclusions reached 
by the Court, Judge  Tomka wishes to offer some remarks 
on this case which is rather unusual. Although the 1966 
Geneva Agreement, and in particular Article IV, paragraph 2, 
thereof, do not fit the usual moulds of special agreements or 
compromissory clauses providing for dispute resolution by 
the Court, the fact remains that the Geneva Agreement pro-
vides for a set of procedures and mechanisms aiming at the 
resolution of the dispute opposing Guyana and Venezuela.
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In the opinion of Judge Tomka, the Parties consented to 
the jurisdiction of the International Court of Justice by con-
cluding the Geneva Agreement, should the Secretary-General 
choose it as a means of settlement. The Court’s jurisdiction 
ratione materiae, being based on that Agreement, encompass-
es the controversy over the frontier, including the issue of the 
validity of the 1899 Arbitral Award.

By upholding its jurisdiction, the Court provides an op-
portunity for the Respondent to substantiate its contention 
that the 1899 Arbitral Award is null and void. The issue of 
the validity of the 1899 Arbitral Award is a legal question par 
excellence and no organ other than a judicial one is more ap-
propriate to determine it. In the view of Judge Tomka, the 
Secretary-General of the United Nations made a sound deci-
sion when he chose the Court as a means of settlement of the 
dispute opposing Guyana and Venezuela.

It is important for the Parties to understand that, should 
the 1899 Arbitral Award be declared null and void by the Court, 
it will be in need of further submissions about the course of 
the land boundary, in the form of evidence and arguments, in 
order for it to fully resolve the dispute opposing them.

Dissenting opinion of Judge Abraham
Judge  Abraham considers that there is no title of ju-

risdiction allowing the Court to entertain the dispute be-
tween Venezuela and Guyana upon the unilateral application 
of the latter. In his view, the majority is correct in holding 
that the Secretary-General had the authority to choose the 
International Court of Justice as the next means of settle-
ment within the meaning of Article IV, paragraph 2, of the 
Geneva Agreement, and indeed that he was not obliged to 
follow any particular order in his choice of successive means. 
Nor is there any doubt, according to Judge Abraham, that the 
Secretary-General’s choice is not a mere recommendation 
without binding effect, but that it creates certain obligations 
for the parties to the Agreement.

Judge Abraham believes, however, that these elements 
do not permit the finding that there is, in this instance, “an 
unequivocal indication of the desire of the parties to a dis-
pute to accept the jurisdiction of the Court in a voluntary 
and indisputable manner”. He disagrees in particular with 
the majority’s understanding of the object and purpose of the 
Agreement. To his mind, Article IV, paragraph 2, does indeed 
express the parties’ acceptance of the idea that their dispute 
may ultimately be resolved by means of judicial settlement; 
but it does not establish a binding mechanism aimed at en-
suring that such a resolution will be obtained, by negotiation 
if possible, or by judicial means if necessary. On the contra-
ry, it is clear from several provisions of the Agreement that 
the parties accepted the possibility that its implementation 
would not necessarily result in the settlement of their dispute. 
That is true of Article IV, paragraph 2, according to which the 
Secretary-General must choose means of settlement one after 
another, “and so on until the controversy has been resolved 
or until all the means of peaceful settlement there contem-
plated have been exhausted”. In concluding the Agreement, 
the parties therefore did not intend to give their consent in 

advance to judicial settlement. In the absence of such consent, 
the Court should have declined jurisdiction.

Dissenting opinion of Judge Bennouna
In the case brought by Guyana against Venezuela con-

cerning a dispute on the validity of the Arbitral Award of 
3 October 1899, the Court declared itself competent to en-
tertain Guyana’s Application on the basis of Article IV, par-
agraph  2, of the Geneva Agreement of 17  February 1966. 
According to Judge Bennouna, this provision cannot estab-
lish the jurisdiction of the Court, since the Parties have not 
clearly and unequivocally consented to the settlement of their 
dispute by the Court. Rather, it is a provision on the choice 
of means. Under this provision, the Parties vested in the 
Secretary-General the power to choose one of the means for 
the settlement of their dispute, from among those provided 
for in Article 33 of the Charter of the United Nations, “until 
the controversy has been resolved or until all the means of 
peaceful settlement there contemplated have been exhaust-
ed”. Judge Bennouna is of the opinion that the Court’s inter-
pretation favoured the object and purpose of the Agreement, 
namely that of reaching a final settlement of the dispute, over 
the ordinary meaning of the second alternative of this pro-
vision, depriving the latter of its effet utile. In so doing, the 
Court concluded that the Secretary-General could consent 
in lieu of the Parties to the jurisdiction of the Court. This is 
a delegation without precedent in international practice and 
one that would not be subject to any temporal limitation. The 
Secretary-General himself was not persuaded by the authority 
conferred on him by the Parties, as is clear from his letter to 
them of 30 January 2018, in which he identified the Court as 
the next means of settlement, while offering his good offic-
es as a complementary procedure which “could contribute to 
the use of the selected means of peaceful settlement”. Also 
in the context of its teleological interpretation of the Geneva 
Agreement, the Court concluded that it had jurisdiction not 
only over the dispute concerning the validity of the Arbitral 
Award of 3 October 1899, but also over another quite distinct 
dispute, namely that concerning the delimitation of the land 
boundary between the two States. Judge Bennouna does not 
share this conclusion which, in his view, ignores the ordinary 
meaning of the terms contained in the Geneva Agreement, in 
so far as the only dispute envisaged by that instrument con-
cerns the validity of the Arbitral Award of 3 October 1899.

Declaration of Judge Gaja
Judge Gaja concurs with the view of the majority that the 

Parties are bound to submit their dispute to the Court in pursu-
ance of Article IV, paragraph 2, of the 1966 Geneva Agreement 
and of the Secretary-General’s choice of judicial settlement as 
the means to be used. However, according to Judge Gaja, the 
Secretary-General’s decision is not sufficient to confer juris-
diction on the Court. Article IV, paragraph 2, empowers the 
Secretary-General to select any of the means of settlement re-
ferred to in Article 33 of the United Nations Charter, but leaves 
the implementation of this decision to the Parties. The inclusion 
of judicial settlement among the means of settling the dispute 
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under the Geneva Agreement cannot be construed as implying 
the Parties’ consent to the Court’s jurisdiction.

Declaration of Judge Robinson
1. In his declaration, Judge Robinson states that he is in 

agreement with the finding in the dispositif of the Judgment 
but wished to make some brief comments on the case.

2. According to Judge  Robinson, in the Geneva 
Agreement, sequence and stages are everything. He states that 
the sequence follows a path along the stages of various means 
of settlement and that, in this process, the failure of a particular 
means of settlement to resolve the controversy sets the stage for 
the employment of another means of settlement for the same 
purpose. For Judge Robinson, in the circumstances of this case, 
this approach leads to two results. First, in the final stage, the 
means of settlement selected is such that it will resolve the con-
troversy. Second, by the time the final stage of Article IV (2) has 
been reached, the Parties have consented to accept the means 
of settlement selected by the Secretary-General, that is, the 
International Court of Justice, thereby consenting to the juris-
diction of the Court over the controversy.

3. According to Judge Robinson, this result has a spe-
cial significance since the Geneva Agreement does not have 
the usual compromissory clause in a treaty empowering a par-
ty to submit to the Court, a dispute concerning its interpre-
tation or application. He states that a compromissory clause 
reflects the consent of the parties to a treaty to the jurisdiction 
of the Court. However, Judge Robinson notes that it is settled 
that consent to the jurisdiction of the Court does not have to 
be expressed in a particular form. Consequently, he concludes 
that, in the instant case, the Court has to satisfy itself that 
on the basis of the Geneva Agreement and any other relevant 
material that the Parties have consented to its jurisdiction. 
Judge Robinson states that Article I of the Geneva Agreement 
provides for the establishment of a Mixed Commission to find 
a solution for the practical settlement of the controversy be-
tween the two countries arising from Venezuela’s argument 
that the Award of 1899 was null and void. He also refers to 
Article II which sets out the procedure for the establishment 
of the Mixed Commission and Article III which provides that 
the Commission was to submit reports at six-month intervals 
over a period of four years.

4. Judge Robinson cites Article IV (I) which provides 
that, if within a period of four years the Mixed Commission 
had not arrived at “a full agreement for the solution of the con-
troversy”, it was to refer any outstanding questions to the two 
countries, which were obliged to choose one of the means of 
settlement in Article 33 of the Charter of the United Nations.

5. According to Judge Robinson, the important para-
graph 2 may be divided into two stages. In accordance with 
the first stage, failing agreement between the Parties within 
three months of receiving the final report on the choice of 
one of the means of settlement in Article 33, the Parties were 
obliged to “refer the decision as to the means of settlement 
to an appropriate international organ upon which they both 
agree or, failing agreement on this point, the means to the 
Secretary-General of the United Nations”. He observes that 

significantly, in the circumstances of this case, what has been 
referred to the Secretary-General is not simply the decision 
as to the means of settlement but rather, the decision as to 
the choice of the means of settlement. He states that since 
the Parties failed to agree on referring the decision as to the 
means of settlement to an appropriate international organ, 
that decision was referred to the Secretary-General. He notes 
that, in the ordinary meaning of the word “decide”, to decide 
a matter is to bring that matter to a definitive resolution and 
that consequently, the effect of the referral of the decision as 
to the means of settlement to the Secretary-General is to con-
fer on him the power to bring to a definitive resolution the 
question of the means of settlement. For Judge Robinson, im-
plicit in the word “decision” is the notion of an outcome that 
is binding, and not merely recommendatory.

6. Judge Robinson comments that in the second stage 
of the process, paragraph 2 stipulates that, in the event that 
the means chosen by the Secretary-General does not lead to 
a solution of the controversy, he was obliged to “choose an-
other of the means stipulated in Article 33 of the Charter of 
the United Nations, and so on until the controversy has been 
resolved or until all the means of peaceful settlement there 
contemplated have been exhausted”. He notes that the means 
of good offices was employed by four Secretaries-General over 
a period of 27 years, without producing a solution to the con-
troversy. Consequent on that failure, the Secretary-General, 
acting on the authority vested in him by the Parties, stated on 
30 January 2018 that in light of the lack of progress in resolv-
ing the controversy, he had “chosen the International Court 
of Justice as the means to be used for the solution of the con-
troversy”. Judge Robinson makes four points in this regard.

7. The first point is that, Articles I, II, III and IV es-
tablish a sequence in the use of various means for the settle-
ment of the controversy. Following the failure of the various 
means of settlement in Articles I, II, III and the first stage of 
Article IV (2), Judge Robinson observes that we are left, in the 
second stage of Article IV (2), with a Secretary-General on 
whom the Parties have conferred the power to make a binding 
decision as to the means of settlement.

8. The second point is that, by agreeing in the first stage 
of Article IV (2) to refer the decision as to the means of settle-
ment to the Secretary-General, the Parties not only empower 
and require the Secretary-General to make a decision on the 
choice of the means of the settlement, but also express their 
agreement with the choice made by the Secretary-General, 
and thereby confer, on the particular means selected by 
him: the International Court of Justice, jurisdiction over the 
controversy. Consequently, Judge  Robinson concludes that 
the Court’s jurisdiction is therefore established pursuant to 
Article 36 (1) of the Statute which provides for its jurisdic-
tion on the basis of “treaties”, the Geneva Agreement being 
the relevant treaty. Thus, according to Judge Robinson, the 
Court has satisfied the requirement under Article 53 (2) of 
the Statute of ensuring that it has jurisdiction in a case where 
a party does not appear.

9. The third point made by Judge Robinson is that a 
proper reading of Article IV (2), and indeed Article IV as a 
whole, does not yield the conclusion that the agreement of both 
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Parties is needed for the institution of proceedings before the 
Court. He states that this is so because, when in the first stage 
of Article IV (2) the Parties refer the decision as to the means 
of settlement to the Secretary-General, they are agreeing that 
the decision of the Secretary-General is binding on both of 
them; consequently, it is a decision on the basis of which ei-
ther of them can unilaterally institute proceedings before the 
Court. Judge Robinson observes that reading Article IV (2) as 
requiring the other Party to agree to the institution of pro-
ceedings would run counter to the object and purpose of the 
Agreement to find a solution for the controversy, since it is very 
likely that the other Party would not agree to such a course.

10. Judge Robinson therefore concludes that, once the 
Secretary-General had identified the International Court of 
Justice as the means of settlement, it was perfectly proper for 
either Guyana or Venezuela to file an application before the 
Court in accordance with Article 40 (1) of the Statute. In this 
case it was Guyana that filed an application.

11. The fourth point made by Judge Robinson is that 
there is nothing in the second stage of Article  IV  (2) that 
obliges the Secretary-General to exhaust some or all of the 
non-judicial means of settlement in Article 33 before he is 
entitled to choose judicial settlement by the Court for the 
resolution of the controversy. Judge Robinson observes that 
consequent on the failure of good offices to provide a solution, 
the Secretary-General was entitled and required to choose any 
other of the means in Article 33 in his search for a solution to 
the controversy. He notes that it is logical and understandable 
that, following the failure of good offices, used over a period 
of 27 years, the Secretary-General would choose a means of 
settlement that would produce a result that was binding on 
the Parties. He comments that, in choosing the International 
Court of Justice, the Secretary-General settled on a means 
of settlement, the result of which would be binding on the 
Parties. This choice is consistent with the intention of the 
Parties in adopting the Geneva Agreement to provide for a 
dispute settlement procedure that would lead to a final and 
complete resolution of the controversy.

12. According to Judge  Robinson, the real issue for 
the Court is whether, in choosing the International Court 
of Justice as a form of judicial settlement under Article 33 of 
the Charter, the Secretary-General acted within the scope of 
his powers under Article  IV (2) of the Geneva Agreement. 
For example, was he obliged to choose a means of settlement 
other than judicial settlement, or was he obliged to choose 
a means of settlement in a particular order, and it was not 
the turn of judicial settlement to be chosen? According to 
Judge Robinson, the answer is no. The Secretary-General was 
empowered to “choose another of the means” of settlement 
in Article 33 of the Charter. He was left with the choice of 
any other means of settlement from the suite of means set out 
in Article 33. The second stage of Article IV (2) obliges the 
Secretary-General to “choose another of the means stipulated 
in Article 33 of the Charter of the United Nations, and so on 
until the controversy has been resolved or until all the means 

of peaceful settlement there contemplated have been exhaust-
ed”. Judge  Robinson observes that it has been argued that 
the Secretary-General may have recourse to all the means of 
settlement set out in Article 33 without the dispute being re-
solved. That argument is fallacious because the means of set-
tlement included two that were capable of definitively resolv-
ing the dispute, namely arbitration and judicial settlement. 
Therefore, once the Secretary-General chose the International 
Court of Justice, there was no need for him to have recourse 
to any of the other means set out in Article 33, because the 
International Court of Justice as a judicial body would settle 
the dispute by arriving at a decision that would be binding on 
the Parties. Judge Robinson concludes that, intriguing though 
the questions raised by that argument might be, the phrase “or 
until all the means of peaceful settlement there contemplated 
have been exhausted”, having been rendered inoperative, has 
no practical consequences in the circumstances of this case.

13. In light of the foregoing, Judge Robinson respect-
fully disagrees with the inclusion of paragraph  86 in the 
Judgment. In his view, the cautionary note sounded by the 
paragraph is not warranted in the circumstances of this case.

Dissenting opinion of Judge Gevorgian
Judge Gevorgian disagrees with the Court’s conclusion 

that it has jurisdiction to entertain Guyana’s claims.
In his view, the Court’s Judgment undermines the fun-

damental principle of consent of the parties to the Court’s 
jurisdiction. The Court has made the unprecedented decision 
to exercise jurisdiction on the basis of a treaty that does not 
even mention the Court and contains no clause referring dis-
putes to it. This is especially problematic as one of the Parties 
has consistently refused to submit the present dispute to the 
Court, and the dispute concerns national interests of the 
highest order, such as territorial sovereignty.

In particular, Judge  Gevorgian considers that 
Article IV (2) of the Geneva Agreement does not empower 
the Secretary-General of the United Nations to issue a legally 
binding decision as to the means of settlement to be employed 
by the Parties. The contrary conclusion reached by the Court 
is not supported by the text of the Geneva Agreement or by 
the Agreement’s object and purpose.

In Judge Gevorgian’s view, the object and purpose of the 
Geneva Agreement is to help the Parties reach an agreed set-
tlement to their dispute. As such, the Secretary-General has 
a non-binding role similar to that of a conciliator or media-
tor, entrusted with facilitating the Parties’ attempts to reach 
an agreed solution, but not empowered to impose a means of 
settlement on them.

Finally, Judge Gevorgian considers that the Court gives 
inadequate attention to Venezuela’s current and historical po-
sition regarding third-party dispute settlement, including the 
fact that Venezuela had, on several occasions prior to 1966, 
manifested its unwillingness to have issues related to its terri-
tory decided by third parties without its clear consent.
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On 3 February 2021, the International Court of Justice 
delivered its Judgment on the preliminary objections raised 
by the United States of America in the case concerning Alleged 
Violations of the 1955 Treaty of Amity, Economic Relations, 
and Consular Rights (Islamic Republic of Iran v. United States 
of America). The Court found that it had jurisdiction, on the 
basis of Article  XXI, paragraph  2, of the Treaty of Amity, 
Economic Relations, and Consular Rights of 1955, to enter-
tain the Application filed by the Islamic Republic of Iran on 
16 July 2018, and that the said Application was admissible.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Gaja, Sebutinde, Bhandari, Robinson, 
Crawford, Gevorgian, Salam, Iwasawa; Judges ad hoc Brower, 
Momtaz; Registrar Gautier.

*
*  *

History of the proceedings (paras. 1–23)
The Court begins by recalling that, on 16  July 2018, 

the Islamic Republic of Iran (hereinafter “Iran”) filed an 
Application instituting proceedings against the United States 
of America (hereinafter the “United States”) with regard to a 
dispute concerning alleged violations of the Treaty of Amity 
Economic Relations, and Consular Rights, which was signed 
by the two States in Tehran on 15 August 1955 and entered 
into force on 16 June 1957 (hereinafter the “Treaty of Amity” 
or the “1955 Treaty”).

In its Application, Iran sought to found the Court’s jurisdic-
tion on Article 36, paragraph 1, of the Statute of the Court and on 
Article XXI, paragraph 2, of the 1955 Treaty. On the same day, 
Iran filed a Request for the indication of provisional measures.

By an Order of 3 October 2018, the Court indicated the 
following provisional measures:

“(1) The United States of America, in accordance with 
its obligations under the 1955 Treaty of Amity, Economic 
Relations, and Consular Rights, shall remove, by means of 
its choosing, any impediments arising from the measures 
announced on 8 May 2018 to the free exportation to the 
territory of the Islamic Republic of Iran of

(i) medicines and medical devices;
(ii) foodstuffs and agricultural commodities; and
(iii) spare parts, equipment and associated services 
(including warranty, maintenance, repair services and 
inspections) necessary for the safety of civil aviation;

(2) The United States of America shall ensure that licenc-
es and necessary authorizations are granted and that pay-
ments and other transfers of funds are not subject to any 
restriction in so far as they relate to the goods and services 
referred to in point (1);

(3) Both Parties shall refrain from any action which 
might aggravate or extend the dispute before the Court or 
make it more difficult to resolve.”
On 23 August 2019, the United States raised certain pre-

liminary objections.

I. Factual background (paras. 24–38)
In the present proceedings, Iran alleges violations by the 

United States of the Treaty of Amity, which was signed by the 
Parties on 15 August 1955 and entered into force on 16 June 
1957. It is not disputed by the Parties that on the date of the 
filing of the Application, namely, on 16 July 2018, the Treaty 
of Amity was in force. In accordance with Article XXIII, par-
agraph 3, of the Treaty of Amity, “[e]ither High Contracting 
Party may, by giving one year’s written notice to the other 
High Contracting Party, terminate the present Treaty at 
the end of the initial ten-year period or at any time thereaf-
ter”. By a diplomatic Note dated 3 October 2018 addressed 
by the United States Department of State to the Ministry of 
Foreign Affairs of Iran, the United States, in accordance with 
Article XXIII, paragraph 3, of the Treaty of Amity, gave “no-
tice of the termination of the Treaty”.

As regards the events forming the factual background of 
the case, the Court recalls that Iran is a party to the Treaty on the 
Non-Proliferation of Nuclear Weapons of 1 July 1968. According 
to Article III of this Treaty, each non-nuclear-weapon State par-
ty undertakes to accept safeguards, as set forth in an agreement 
to be negotiated and concluded with the International Atomic 
Energy Agency (hereinafter the “IAEA” or “Agency”), for the ex-
clusive purpose of verification of the fulfilment of its obligations 
assumed under the Treaty “with a view to preventing diversion 
of nuclear energy from peaceful uses to nuclear weapons or oth-
er nuclear explosive devices”. The Agreement between Iran and 
the Agency for the Application of Safeguards in Connection 
with the Treaty on the Non-Proliferation of Nuclear Weapons 
has been in force since 15 May 1974.

In a report dated 6 June 2003, the IAEA Director General 
stated that Iran had failed to meet its obligations under the 
Safeguards Agreement. In 2006, the Agency’s Board of 
Governors requested the Director General to report the 
matter to the Security Council of the United  Nations. On 
31 July 2006, the Security Council, acting under Article 40 
of Chapter VII of the Charter of the United Nations, adopted 
resolution 1696 (2006), in which it noted, with serious con-
cern, Iran’s decision to resume enrichment-related activities 
and demanded the suspension of all of its enrichment-related 
and reprocessing activities, to be verified by the IAEA.

On 23 December 2006, the Security Council, acting under 
Article 41 of Chapter VII of the Charter of the United Nations, 
adopted resolution 1737 (2006), in which it noted, with serious 
concern, inter alia, that Iran had not established “full and sus-
tained suspension of all enrichment-related and reprocessing 
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activities as set out in resolution  1696  (2006)”. In  resolu-
tion 1737 (2006), the Security Council decided that Iran must 
suspend all enrichment-related and reprocessing activities, in-
cluding research and development, to be verified by the IAEA. 
It further decided that all States must take the necessary meas-
ures to prevent the supply, sale or transfer of all items, materi-
als, equipment, goods and technology which could contribute 
to Iran’s nuclear-related activities. Subsequently, the Security 
Council adopted further resolutions on the Iranian nuclear is-
sue, in 2007, 2008, 2010 and 2015.

On 26  July 2010, the Council of the European Union 
adopted Decision 2010/413/CFSP and, on 23  March 2012, 
Regulation No. 267/2012 concerning nuclear-related “restric-
tive measures against Iran”, banning arms exports, restricting 
financial transactions, imposing the freezing of assets and re-
stricting travel for certain individuals.

The United States, by Executive Orders 13574 of 23 May 
2011, 13590 of 21 November 2011, 13622 of 30 July 2012, 13628 
of 9 October 2012 (Sections 5 to 7, and 15) and 13645 of 3 June 
2013, imposed a number of nuclear-related “additional sanc-
tions” with regard to various sectors of Iran’s economy.

On 14 July 2015, China, France, Germany, the Russian 
Federation, the United Kingdom and the United States, with 
the High Representative of the European Union for Foreign 
Affairs and Security Policy, and Iran concluded the Joint 
Comprehensive Plan of Action (hereinafter the “JCPOA”) con-
cerning the nuclear programme of Iran. The declared purpose 
of that instrument was to ensure the exclusively peaceful nature 
of Iran’s nuclear programme and to produce “the comprehen-
sive lifting of all UN Security Council sanctions as well as mul-
tilateral and national sanctions related to Iran’s nuclear pro-
gramme”. On 20 July 2015, the Security Council adopted reso-
lution 2231 (2015), whereby it endorsed the JCPOA and urged 
its “full implementation on the timetable established [therein]”.

The JCPOA describes, in particular, the steps to be taken 
by Iran within a set time frame, regarding agreed limitations 
on all uranium enrichment and uranium enrichment-relat-
ed activities and addresses the co-operation of Iran with the 
IAEA. It provides for the termination of all sanctions adopted 
by the Security Council and the European Union, respective-
ly, as well as the cessation of the implementation of certain 
United States sanctions.

On 16 January 2016, the President of the United States 
issued Executive Order 13716 revoking or amending a certain 
number of earlier Executive Orders on “nuclear-related sanc-
tions” imposed on Iran or Iranian nationals.

On 8 May 2018, the President of the United States issued a 
National Security Presidential Memorandum announcing the 
end of the participation of the United States in the JCPOA and 
directing the reimposition of “sanctions lifted or waived in con-
nection with the JCPOA”. In the Memorandum, the President 
of the United States indicated that Iranian or Iran-backed forc-
es were engaging in military activities in the surrounding re-
gion and that Iran remained a State sponsor of terrorism.

On 6 August 2018, the President of the United States is-
sued Executive Order 13846 reimposing “certain sanctions” 

on Iran, its nationals and companies. Earlier Executive Orders 
implementing the commitments of the United States under 
the JCPOA were revoked.

*
The Court recalls that the United States raised five pre-

liminary objections. The first two relate to the jurisdiction of 
the Court ratione materiae to entertain the case on the basis 
of Article XXI, paragraph 2, of the Treaty of Amity. The third 
contests the admissibility of Iran’s Application by reason of 
an alleged abuse of process and on grounds of judicial pro-
priety. The last two are based on subparagraphs (b) and (d) of 
Article XX, paragraph 1, of the Treaty of Amity. Although, ac-
cording to the Respondent, they relate neither to the jurisdic-
tion of the Court nor to the admissibility of the Application, 
the Respondent requests a decision upon them before any fur-
ther proceedings on the merits.

The Court begins by considering issues related to its 
jurisdiction.

II. Jurisdiction of the Court ratione materiae under Article XXI 
of the Treaty of Amity (paras. 39–84)

The Court notes that the United States contests the Court’s 
jurisdiction to entertain the Application of Iran. It submits that 
the dispute before the Court falls outside the scope ratione ma-
teriae of Article XXI, paragraph 2, of the Treaty of Amity, the 
basis of jurisdiction invoked by Iran, which provides that:

“Any dispute between the High Contracting Parties as to the 
interpretation or application of the present Treaty, not sat-
isfactorily adjusted by diplomacy, shall be submitted to the 
International Court of Justice, unless the High Contracting 
Parties agree to settlement by some other pacific means.”
The Court observes that, according to the Respondent, 

the dispute which Iran seeks to bring before the Court falls 
outside the scope of the compromissory clause for two reasons 
which, in its view, are alternative in nature.

First, the United  States contends that “the true sub-
ject matter of this case is a dispute as to the application of 
the JCPOA, an instrument entirely distinct from the Treaty 
of Amity, with no relationship thereto”. Therefore, in the 
Respondent’s view, the subject-matter of the dispute which 
Iran seeks to have settled by the Court is not “the interpreta-
tion or application of the … Treaty” within the meaning of the 
second paragraph of Article XXI, as cited above.

Secondly, the United States argues that the vast major-
ity of the measures challenged by Iran fall outside the scope 
ratione materiae of the Treaty of Amity, because they princi-
pally concern trade and transactions between Iran and third 
countries, or their companies and nationals, and not between 
Iran and the United States, or their companies and nationals.

The Court begins by examining the first of these two ob-
jections, which, if well founded, would cause all of Iran’s claims 
to be excluded from the Court’s jurisdiction; then, if necessary, 
it will consider the second objection, which concerns only the 
majority, and not the entirety, of the claims at issue.
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1. First preliminary objection to jurisdiction: the sub-
ject-matter of the dispute (paras. 42–60)
The Court notes that the Parties do not contest that there 

is a dispute between them, but they disagree as to whether 
this dispute concerns the interpretation and application of 
the Treaty of Amity, as Iran claims, or exclusively the JCPOA, 
as the United States contends. In the latter case, the dispute 
would fall outside the scope ratione materiae of the compro-
missory clause of the Treaty of Amity.

As the Court has consistently recalled, while it is true 
that, in accordance with Article 40, paragraph 1, of the Statute, 
the applicant must indicate to the Court what it considers to 
be the “subject of the dispute”, it is for the Court to determine, 
taking account of the parties’ submissions, the subject-matter 
of the dispute of which it is seised.

The Court’s determination of the subject-matter of the 
dispute is made “on an objective basis”, “while giving particu-
lar attention to the formulation of the dispute chosen by the 
Applicant”. To identify the subject-matter of the dispute, the 
Court bases itself on the application, as well as on the written 
and oral pleadings of the parties. In particular, it takes account 
of the facts that the applicant identifies as the basis for its claim.

The Court notes that, in the present case, according to 
the submissions presented in its Application and its Memorial, 
Iran essentially seeks to have the Court declare that the meas-
ures reimposed pursuant to the United States’ decision ex-
pressed in the Presidential Memorandum of 8 May 2018 are 
in breach of various obligations of the United States under 
the Treaty of Amity, and consequently to have the situation 
prior to that decision restored. The United States contests that 
the impugned measures constitute violations of the Treaty 
of Amity. Hence there exists an opposition of views which 
amounts to a dispute relating to the Treaty of Amity.

According to the Court, it is true that this dispute arose 
in a particular political context, that of the United States’ de-
cision to withdraw from the JCPOA. However, the Court re-
calls that, as it has had occasion to observe:

“[L]egal disputes between sovereign States by their very na-
ture are likely to occur in political contexts, and often form 
only one element in a wider and longstanding political dis-
pute between the States concerned. Yet never has the view 
been put forward before that, because a legal dispute sub-
mitted to the Court is only one aspect of a political dispute, 
the Court should decline to resolve for the parties the legal 
questions at issue between them.” (United States Diplomatic 
and Consular Staff in Tehran (United States of America v. 
Iran), Judgment, I.C.J. Reports 1980, p. 20, para. 37.)
The fact that the dispute between the Parties has arisen 

in connection with and in the context of the decision of the 
United States to withdraw from the JCPOA does not in itself 
preclude the dispute from relating to the interpretation or ap-
plication of the Treaty of Amity. Certain acts may fall within 
the ambit of more than one instrument and a dispute relating 
to those acts may relate to the “interpretation or application” 
of more than one treaty or other instrument. To the extent that 
the measures adopted by the United States following its deci-
sion to withdraw from the JCPOA might constitute breaches of 

certain obligations under the Treaty of Amity, those measures 
relate to the interpretation or application of that Treaty.

The Court considers that, even if it were true, as the 
Respondent contends, that a judgment of the Court upholding 
Iran’s claims under the Treaty of Amity would result in the res-
toration of the situation which existed when the United States 
was still participating in the JCPOA, it nonetheless would not 
follow that the dispute brought before the Court by Iran con-
cerns the JCPOA and not the Treaty of Amity.

The Court notes that the United States has made clear 
that it does not assert that the existence of a connection 
between the dispute and its decision to withdraw from the 
JCPOA suffices in itself to preclude the Court from finding 
that it has jurisdiction over Iran’s claims under the Treaty 
of Amity, or that jurisdiction under the Treaty is precluded 
solely because the dispute is part of a broader context that in-
cludes the JCPOA. The Respondent’s argument is that the very 
subject-matter of Iran’s claims in this case relates exclusive-
ly to the JCPOA, and not to the Treaty of Amity. The Court 
does not see how it could support such an analysis without 
misrepresenting Iran’s claims as formulated by the Applicant. 
The Court’s “duty to isolate the real issue in the case and to 
identify the object of the claim” does not permit it to mod-
ify the object of the submissions, especially when they have 
been clearly and precisely formulated. In particular, the Court 
cannot infer the subject-matter of a dispute from the political 
context in which the proceedings have been instituted, rather 
than basing itself on what the applicant has requested of it.

For the reasons set out above, the Court cannot uphold 
the first preliminary objection to jurisdiction raised by the 
United States.

2. Second preliminary objection to jurisdiction: “third 
country measures” (paras. 61–83)
The Court notes that, according to the United States, 

the Court lacks jurisdiction to entertain the vast majority of 
Iran’s claims, as those claims relate to measures which prin-
cipally concern trade or transactions between Iran and third 
countries, or between their nationals and companies, which 
the United States characterizes as “third country measures”, 
while the Treaty of Amity is applicable only to trade and trans-
actions between the Parties. In that regard, the Court recalls, 
that, according to its well-established jurisprudence, in order 
to determine its jurisdiction ratione materiae under a compro-
missory clause concerning disputes relating to the interpreta-
tion or application of a treaty, it cannot limit itself to noting 
that one of the parties maintains that such a dispute exists, and 
the other denies it. It must ascertain whether the acts of which 
the applicant complains fall within the provisions of the treaty 
containing the compromissory clause. This may require the in-
terpretation of the provisions that define the scope of the treaty.

The Court observes that the “third country measures” 
objection does not concern all of Iran’s claims, but only the 
majority of them. Indeed, the Respondent stated that one of 
the four categories into which it divides the measures put in 
place or reimposed pursuant to the Presidential Memorandum 
of 8  May 2018 cannot be characterized as “third country 
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measures” and is therefore not included in the second pre-
liminary objection to jurisdiction. This fourth category con-
sists of the revocation of certain licensing actions which had 
made it possible to engage in certain commercial or financial 
transactions with Iran during the period of implementation 
of the JCPOA. According to the Respondent, the licences in 
question, which were revoked pursuant to the Memorandum 
of 8 May 2018, benefited “U.S. persons” and their withdrawal 
is not included in the objection now under consideration.

It follows that even if the Court were to uphold the second 
objection to jurisdiction—and assuming that it does not accept 
any of the other preliminary objections, each of which concerns 
all of Iran’s claims—the proceedings would not be terminat-
ed. They would in any event have to continue to the merits in 
respect of the category of measures challenged by Iran which, 
according to the United States, are not “third country meas-
ures”. The Court notes, however, that, as regards this category, 
the United States has declared that it “reserves the right to argue 
that some or all of Iran’s claims based on the revocation of par-
ticular licensing actions are outside the scope of the Treaty” at 
a later stage in the proceedings, should they continue.

The Court observes that the Parties are in disagreement 
about the relevance of the concept of “third country meas-
ures” and about the effects that should follow from the appli-
cation of such a concept in this case. While, according to the 
United States, the Court should find that it lacks jurisdiction 
to entertain most of Iran’s claims, since the vast majority of the 
measures complained of by the Applicant are directed against 
“non-U.S.” persons, companies or entities, Iran, on the other 
hand, contends that the concept of “third country measures” is 
irrelevant. It is only necessary, according to the Applicant, to ex-
amine each category of measures at issue in order to determine 
whether they fall within the scope of the various provisions of 
the Treaty of Amity which it claims to have been violated.

Moreover, the Court notes that the Parties disagree 
on the interpretation of the provisions of the Treaty which 
Iran claims to have been breached by the United States, as 
regards their territorial scope and their ambit. According to 
Iran, the provisions that do not contain an express territorial 
limitation must be interpreted generally as being applicable 
to activities exercised in all places, whereas, according to the 
United States, it follows from the object and purpose of the 
Treaty of Amity that it is concerned only with the protection 
of commercial and investment activities of one Party, or of its 
nationals or companies, on the territory of the other or in the 
context of trade between them. Furthermore, Iran maintains 
that the Treaty prohibits the United States from impairing 
the rights guaranteed to Iran and Iranian nationals and com-
panies, not only through measures applied directly to those 
nationals or companies, or to “U.S. persons” in their relations 
with Iran, but also through measures directed in the first in-
stance against a third party, whose real aim is however to pre-
vent Iran, its nationals and its companies from enjoying their 
rights under the Treaty. The United States contests this view.

The Court observes that all the measures of which Iran 
complains—those put in place or reinstated as a result of the 
Presidential Memorandum of 8  May  2018—are intended to 
weaken Iran’s economy. Indeed, on the basis of the official 

statements of the United States’ authorities themselves, Iran, its 
nationals and its companies are the target of what the Respondent 
describes as “third country measures”, as well as of the meas-
ures aimed directly against Iranian entities and of those against 
“U.S. persons” which are intended to prohibit them from engag-
ing in transactions with Iran, its nationals or its companies.

However, it cannot be inferred from the above that all the 
measures at issue are capable of constituting breaches of the 
United States’ obligations under the Treaty of Amity. What is de-
cisive in this regard is whether each of the measures—or category 
of measures—under consideration is of such a nature as to im-
pair the rights of Iran under the various provisions of the Treaty 
of Amity which the Applicant claims to have been violated.

Conversely, the fact that some of the measures chal-
lenged—whether or not they are “the vast majority”, as the 
United States maintains—directly target third States or the 
nationals or companies of third States does not suffice for 
them to be automatically excluded from the ambit of the 
Treaty of Amity. Only through a detailed examination of each 
of the measures in question, of their reach and actual effects, 
can the Court determine whether they affect the performance 
of the United States’ obligations arising out of the provisions 
of the Treaty of Amity invoked by Iran, taking account of the 
meaning and scope of those various provisions.

In sum, the Court considers that the second preliminary 
objection of the United States relates to the scope of certain 
obligations relied upon by the Applicant in the present case 
and raises legal and factual questions which are properly a 
matter for the merits. If the case were to proceed to the merits, 
such matters would be decided by the Court at that stage, on 
the basis of the arguments advanced by the Parties.

In light of the above, the Court finds that the second pre-
liminary objection to jurisdiction raised by the United States 
cannot be upheld.

*
For all the reasons set out above, the Court finds that it 

has jurisdiction ratione materiae to entertain the Application 
of Iran on the basis of Article  XXI, paragraph  2, of the 
1955 Treaty of Amity.

III. Admissibility of Iran’s Application (paras. 85–96)
The objection to admissibility raised by the United States 

is based on the contention that “Iran’s claims amount to an 
abuse of process and would work an injustice that would raise 
serious questions of judicial propriety”. This is because “Iran 
has invoked the Treaty [of Amity] in a case involving a dispute 
that solely concerns the application of the JCPOA”. The Court 
notes that the United States did not address its objection to the 
admissibility of Iran’s Application during the oral hearings, 
but expressly maintained that objection.

As the Court has observed in the past, “[i]t is only in excep-
tional circumstances that the Court should reject a claim based 
on a valid title of jurisdiction on the ground of abuse of process”. 
The Court has specified that there has to be “clear evidence” that 
the Applicant’s conduct amounts to an abuse of process.

In the present case, the Court notes that it has already 
ascertained that the dispute submitted by the Applicant 
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concerns alleged breaches of obligations under the Treaty 
of Amity and not the application of the JCPOA. The Court 
has also found that the compromissory clause included in 
the Treaty of Amity provides a valid basis for its jurisdiction 
with regard to the Applicant’s claims. If the Court eventually 
found on the merits that certain obligations under the Treaty 
of Amity have indeed been breached, this would not imply 
giving Iran any “illegitimate advantage” with regard to its 
nuclear programme, as contended by the United States. Such 
a finding would rest on an examination by the Court of the 
treaty provisions that are encompassed within its jurisdiction.

In the view of the Court, there are no exceptional cir-
cumstances that would justify considering Iran’s Application 
inadmissible on the ground of abuse of process. In particular, 
the fact that Iran only challenged the consistency with the 
Treaty of Amity of the measures that had been lifted in con-
junction with the JCPOA and then reinstated in May 2018, 
without discussing other measures affecting Iran and its na-
tionals or companies, may reflect a policy decision. However, 
the Court’s judgment “cannot concern itself with the political 
motivation which may lead a State at a particular time, or in 
particular circumstances, to choose judicial settlement”. In 
any event, the fact that most of Iran’s claims concern meas-
ures that had been lifted in conjunction with the JCPOA and 
were later reinstated does not indicate that the submission of 
these claims constitutes an abuse of process.

In light of the foregoing, the Court finds that the ob-
jection to the admissibility of the Application raised by the 
United States must be rejected.

IV. Objections on the basis of Article XX, paragraph 1 (b) and 
(d), of the Treaty of Amity (paras. 97–113)

The Court then turns to the objections based on Article XX, 
paragraph 1, of the Treaty of Amity which reads as follows:

“1. The present Treaty shall not preclude the application of 
measures:
…
(b) relating to fissionable materials, the radio-active 
by-products thereof, or the sources thereof;
…
(d) necessary to fulfill the obligations of a High Contracting 
Party for the maintenance or restoration of international 
peace and security, or necessary to protect its essential se-
curity interests.”
The Court recalls that in the Oil Platforms case, it found 

that “Article XX, paragraph 1  (d), [of the Treaty of Amity] 
does not restrict its jurisdiction in the present case, but is 
confined to affording the Parties a possible defence on the 
merits”. A similar view was expressed in the case concern-
ing Certain Iranian Assets, where the Court noted that the 
interpretation given to Article XX, paragraph 1, with regard 
to subparagraph (d) also applies to subparagraph (c), which 
concerns measures “regulating the production of or traffic in 
arms, ammunition and implements of war”. The Court ob-
served that in this respect “there are no relevant grounds on 
which to distinguish [subparagraph (c)] from Article XX, par-
agraph 1, subparagraph (d)”. The Court finds that there are 

equally no relevant grounds for a distinction with regard to 
subparagraph (b), which may only afford a possible defence 
on the merits.

The Court observes that the Parties do not dispute that 
arguments based on Article XX of the Treaty of Amity do not 
affect either the Court’s jurisdiction or the admissibility of the 
application. However, the Respondent argues that objections 
formulated on the basis of Article XX, paragraph 1 (b) and (d), 
may be presented as preliminary according to Article 79 of the 
Rules of Court as “other objection[s] the decision upon which is 
requested before any further proceedings on the merits”. For the 
following reasons, the two objections raised by the United States 
on the basis of Article XX, paragraph 1 (b) and (d), cannot be 
considered as preliminary. A decision concerning these matters 
requires an analysis of issues of law and fact that should be left 
to the stage of the examination of the merits.

The Applicant contends that subparagraph  (b), which 
refers to measures “relating to fissionable materials, the ra-
dio-active by-products thereof, or the sources thereof”, should 
be interpreted as addressing only measures such as those spe-
cifically concerning the exportation or importation of fission-
able materials. It was however argued by the Respondent that 
subparagraph (b) applies to all measures of whatever content 
addressing Iran’s nuclear programme, because they may all be 
said to relate to the use of fissionable materials. The question 
of the meaning to be given to subparagraph (b) and that of its 
implications for the present case do not have a preliminary 
character and will have to be examined as part of the merits.

The same applies to measures taken by the United States 
allegedly because they are deemed “necessary to protect its 
essential security interests” and are therefore argued to be 
comprised in the category of measures that are outlined in 
subparagraph (d). The analysis of this objection would raise 
the question of the existence of such essential security inter-
ests and may require an assessment of the reasonableness and 
necessity of the measures in so far as they affect the obliga-
tions under the Treaty of Amity. Such an assessment can be 
conducted only at the stage of the examination of the merits.

For the foregoing reasons, the arguments raised by 
the Respondent with regard to Article XX, paragraph 1 (b) 
and (d), of the Treaty of Amity cannot provide a basis for pre-
liminary objections, but may be presented at the merits stage. 
Therefore, the preliminary objections raised by the United 
States based on these provisions must be rejected.

Operative clause (para. 114)
The Court,
(1) Unanimously,
Rejects the preliminary objection to its jurisdiction 

raised by the United States of America according to which 
the subject-matter of the dispute does not relate to the inter-
pretation or application of the Treaty of Amity, Economic 
Relations, and Consular Rights of 1955;

(2) Unanimously,
Rejects the preliminary objection to its jurisdiction 

raised by the United States of America relating to the meas-
ures concerning trade or transactions between the Islamic 
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Republic of Iran (or Iranian nationals and companies) and 
third countries (or their nationals and companies);

(3) By fifteen votes to one,
Rejects the preliminary objection to the admissibility of 

the Application raised by the United States of America;
In favour:  President  Yusuf; Vice-President  Xue; 
Judges Tomka, Abraham, Bennouna, Cançado Trindade, 
Gaja, Sebutinde, Bhandari, Robinson, Crawford, 
Gevorgian, Salam, Iwasawa; Judge ad hoc Momtaz;
Against: Judge ad hoc Brower;
(4) By fifteen votes to one,
Rejects the preliminary objection raised by the 

United States of America on the basis of Article XX, para-
graph 1 (b), of the Treaty of Amity, Economic Relations, and 
Consular Rights of 1955;

In favour: President Yusuf; Vice-President Xue; Judges Tomka, 
Abraham, Bennouna, Cançado Trindade, Gaja, Sebutinde, 
Bhandari, Robinson, Crawford, Gevorgian, Salam, 
Iwasawa; Judge ad hoc Momtaz;
Against: Judge ad hoc Brower;
(5) Unanimously,
Rejects the preliminary objection raised by the 

United States of America on the basis of Article XX, para-
graph 1 (d), of the Treaty of Amity, Economic Relations, and 
Consular Rights of 1955;

(6) By fifteen votes to one,
Finds, consequently, that it has jurisdiction, on the basis 

of Article XXI, paragraph 2, of the Treaty of Amity, Economic 
Relations, and Consular Rights of 1955, to entertain the 
Application filed by the Islamic Republic of Iran on 16 July 
2018, and that the said Application is admissible.

In favour: President Yusuf; Vice-President Xue; Judges Tomka, 
Abraham, Bennouna, Cançado Trindade, Gaja, Sebutinde, 
Bhandari, Robinson, Crawford, Gevorgian, Salam, 
Iwasawa; Judge ad hoc Momtaz;
Against: Judge ad hoc Brower.

*
Judge Tomka appends a declaration to the Judgment of the 

Court; Judge ad hoc Brower appends a separate, partly concur-
ring and partly dissenting, opinion to the Judgment of the Court.

*
*  *

Declaration of Judge Tomka
Having voted in favour of the conclusions reached by the 

Court, Judge Tomka wishes to offer some observations on the 
way the Court has treated the second preliminary objection 
raised by the United States. According to this objection, the 
Court would lack jurisdiction to entertain the vast majority of 
Iran’s claims, as those claims relate to measures which prin-
cipally concern trade or transactions between Iran and third 
countries, or between their nationals and companies, whereas 
the 1955 Treaty of Amity would only be applicable to trade be-
tween the two States parties, or their companies and nationals.

Although the Parties devoted much attention, both in 
their written pleadings and during the hearings, to the anal-
ysis of the provisions invoked by Iran, the Court stops short 
from analysing and interpreting them. It simply rejects the 
second preliminary objection raised by the United  States, 
while at the same time leaving open the possibility for the 
Parties to argue “legal and factual questions” raised by the 
preliminary objection at the merits stage.

In the view of Judge Tomka, the approach taken by the 
Court in the present case is unsatisfactory as it is inconsistent 
with the approach followed by it in its previous case law on 
the same Treaty. The legal question which the Court should 
have determined at this stage of the proceedings is whether 
the 1955 Treaty of Amity provides Iran (and its nationals or 
companies) with a right not to have its trade, commercial or 
financial relations with third States (and their nationals or 
companies) interfered with by the United States’ measures.

Separate, partly concurring and partly dissenting, 
opinion of Judge ad hoc Brower

Judge ad hoc Brower joins the Court’s unanimous rejec-
tion of the Respondent’s two preliminary objections to juris-
diction, as well as the objection based on Article XX, para-
graph 1, subparagraph (d) of the Treaty of Amity. However, 
he disagrees with the Court’s finding that Iran’s Application 
is admissible, as well as with its rejection of the United States’ 
objection under Article XX, paragraph 1, subparagraph (b).

Judge  ad  hoc  Brower considers that Iran’s Application 
should have been declared inadmissible as an abuse of process, 
as it seeks from the Court a legally binding Judgment compel-
ling the United States to carry out its undertakings under the 
non-legally binding JCPOA, while Iran would remain free not 
to comply with that instrument (as it has already admitted to 
doing). This would confer upon Iran an illegitimate advantage.

Judge ad hoc Brower notes that the Court has devoted lit-
tle attention to abuse of process in its Judgment. In particular, 
in quickly dismissing the relevance of Iran’s choice to chal-
lenge only those sanctions that had been lifted in accordance 
with the JCPOA (and not the many other sanctions applicable 
in relations between the United States and Iran) by character-
izing it as a mere “political decision”, the Court has avoided 
actually analysing the import of Iran’s strategy.

The Court’s approach in this case continues a longstand-
ing practice whereby the Court has failed to provide any defi-
nition of the concept of abuse of process or of the standards 
for its application. In the 95 years since the related concept 
of abuse of rights was first discussed by the Court’s prede-
cessor, the Court has repeatedly declined to contribute to the 
substantive development of this principle or of that of abuse 
of process, despite having had many opportunities to do so. 
More recently, the Court has adopted and often invoked “ex-
ceptional circumstances” and “clear evidence” tests but has left 
the meaning of these terms opaque. In Judge ad hoc Brower’s 
view, the Court would do well to clarify the principle of abuse 
of process and the evidentiary condition for its acceptance.

Judge  ad  hoc  Brower considers that the failure of the 
Court in this case to declare Iran’s Application inadmissible, 
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added to its and its predecessor’s 95-years of treating the con-
cept of abuse of process with acute neglect, will disincentivize 
States from seeking peacefully to resolve disputes through le-
gally non-binding means, which sometimes, as in the case of 
the JCPOA, are the only means available.

With regard to the United  States’ objection under 
Article XX, paragraph 1, subparagraph (b) of the Treaty of 
Amity, Judge ad hoc Brower considers that this should have 
been dealt with as a legitimate preliminary objection, and 
should have led to the dismissal of Iran’s claims.

Judge  ad  hoc  Brower has agreed with the major-
ity, both in the present case and in Certain Iranian Assets, 
that United  States’ objections under subparagraph  (d) 
must be heard at the merits phase of the case. However, 
Judge ad hoc Brower considers that the language of subpar-
agraph (b), which applies to measures “relating to fissiona-
ble materials”, is much broader than the language in other 

subparagraphs of Article XX, paragraph 1. In his view, given 
dictionary definitions of the terms “to relate” and “fission-
able”, it is clear that measures concerning nuclear weapons 
and nuclear proliferation are measures “relating to fissionable 
materials”. Moreover, official statements by high officials of 
both Parties, including in the context of the JCPOA and in 
these very proceedings, confirm that the sanctions at issue in 
this case are “nuclear-related”.

Judge ad hoc Brower notes that the Court has not ana-
lysed subparagraph (b) in accordance with Article 31 of the 
Vienna Convention on the Law of Treaties, but rather has 
simply applied its past treatment of other subparagraphs of 
Article XX, paragraph 1, to subparagraph (b). In his view, the 
application of Articles 31 and 32 of the Vienna Convention to 
subparagraph (b) would have been warranted and would yield 
the conclusion that the United States’ objection under that pro-
vision should have been upheld and Iran’s claims dismissed.
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On 4 February 2021, the International Court of Justice 
delivered its Judgment on the preliminary objections raised by 
the United Arab Emirates in the case concerning Application 
of the International Convention on the Elimination of All Forms 
of Racial Discrimination (Qatar v. United Arab Emirates). The 
Court upheld the first preliminary objection raised by the 
United Arab Emirates and found that it has no jurisdiction 
to entertain the Application filed by Qatar on 11 June 2018.

The Court was composed as follows: President Yusuf; 
Vice-President Xue; Judges Tomka, Abraham, Bennouna, 
Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Robinson, Crawford, Gevorgian, Salam, Iwasawa; Judges ad 
hoc Cot, Daudet; Registrar Gautier.

*
*  *

History of the proceedings (paras. 1–25)
The Court begins by recalling that, on 11 June 2018, the 

State of Qatar (hereinafter “Qatar”) filed in the Registry of 
the Court an Application instituting proceedings against 
the United Arab Emirates (hereinafter the “UAE”) with re-
gard to alleged violations of the International Convention 
on the Elimination of All Forms of Racial Discrimination of 
21 December 1965 (hereinafter “CERD” or the “Convention”). 
It notes that, in its Application, Qatar seeks to found the 
Court’s jurisdiction on Article 36, paragraph 1, of the Statute 
of the Court and on Article 22 of CERD.

The Court then states that, following Qatar’s submission 
of a Request for the indication of provisional measures on 
11 June 2018, the Court, by an Order of 23 July 2018, indicated 
the following provisional measures:

“(1) The United Arab Emirates must ensure that
(i) families that include a Qatari, separated by the 
measures adopted by the United  Arab Emirates on 
5 June 2017, are reunited;
(ii) Qatari students affected by the measures adopt-
ed by the United Arab Emirates on 5  June 2017 are 
given the opportunity to complete their education 
in the United Arab Emirates or to obtain their edu-
cational records if they wish to continue their studies 
elsewhere; and
(iii) Qataris affected by the measures adopted by 
the United Arab Emirates on 5 June 2017 are allowed 
access to tribunals and other judicial organs of the 
United Arab Emirates;

(2) Both Parties shall refrain from any action which 
might aggravate or extend the dispute before the Court or 
make it more difficult to resolve.”
The Court also recalls that, on 22 March 2019, the UAE 

submitted a Request for the indication of provisional measures, 
which was rejected by the Court in its Order of 14 June 2019.

Finally, the Court states that, on 30 April 2019, the UAE 
presented preliminary objections to the jurisdiction of the 
Court and the admissibility of the Application.

I. Introduction (paras. 26–40)

A. Factual background (paras. 26–34)
The Court recalls that, on 5 June 2017, the UAE issued a 

statement which provided, in relevant part, that it had been 
decided to:

“[p]reven[t] Qatari nationals from entering the UAE or 
crossing its point of entry, giving Qatari residents and vis-
itors in the UAE 14 days to leave the country for precau-
tionary security reasons. The UAE nationals are likewise 
banned from traveling to or staying in Qatar or transiting 
through its territories.”
The Court further recalls that the UAE took certain 

additional measures relating to Qatari media and speech in 
support of Qatar. In this regard, it notes in particular that, on 
6 June 2017, the Attorney General of the UAE issued a state-
ment indicating that expressions of sympathy for the State of 
Qatar or objections to the measures taken by the UAE against 
the Qatari Government were considered crimes punishable 
by imprisonment and a fine. The UAE blocked several web-
sites operated by Qatari companies, including those run by 
Al Jazeera Media Network. On 6 July 2017, the Abu Dhabi 
Department of Economic Development issued a circular pro-
hibiting the broadcasting of certain television channels oper-
ated by Qatari companies.

The Court also notes that, on 8  March 2018, Qatar 
deposited a communication with the Committee on the 
Elimination of Racial Discrimination (hereinafter the “CERD 
Committee”) under Article 11 of the Convention, requesting 
that the UAE take all necessary steps to end the measures en-
acted and implemented since 5 June 2017.

In its decision on jurisdiction with regard to Qatar’s in-
ter-State communication, dated 27 August 2019, the CERD 
Committee concluded that “it ha[d] jurisdiction to examine 
the exceptions of inadmissibility raised by the Respondent 
State” (Decision on the jurisdiction of the Committee 
over the inter-State communication submitted by Qatar 
against the UAE dated 27  August 2019, United  Nations, 
doc. CERD/C/99/3, para. 60). The Committee

“request[ed] its Chairperson to appoint, in accordance with 
article 12 (1) of the Convention, the members of an ad hoc 
Conciliation Commission, which shall make its good of-
fices available to the States concerned with a view to an 
amicable solution of the matter on the basis of the States 
parties’ compliance with the Convention”.
The ad  hoc Conciliation Commission was appointed 

by the Chair of the Committee and has been effective since 
1 March 2020.

243. APPLICATION OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION 
OF ALL FORMS OF RACIAL DISCRIMINATION (QATAR v. UNITED ARAB EMIRATES) 
[PRELIMINARY OBJECTIONS]

Judgment of 4 February 2021
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B. The jurisdictional basis invoked and the preliminary 
objections raised (paras. 35–40)
The Court recalls that Qatar asserts that the Court has 

jurisdiction over its Application pursuant to Article  22 of 
CERD, which provides that:

“Any dispute between two or more States Parties with 
respect to the interpretation or application of this 
Convention, which is not settled by negotiation or by the 
procedures expressly provided for in this Convention, 
shall, at the request of any of the parties to the dispute, be 
referred to the International Court of Justice for decision, 
unless the disputants agree to another mode of settlement.”
Qatar contends that there is a dispute between the Parties 

with respect to the interpretation and application of CERD 
and that the Parties have been unable to settle this dispute 
despite Qatar’s attempts to negotiate with the UAE.

The Court notes that at the present stage of the pro-
ceedings, the UAE is asking it to adjudge and declare that 
the Court lacks jurisdiction to address the claims brought by 
Qatar on the basis of two preliminary objections. In its first 
preliminary objection, the UAE maintains that the Court 
lacks jurisdiction ratione materiae over the dispute between 
the Parties because the alleged acts do not fall within the 
scope of CERD. In its second preliminary objection, the UAE 
asserts that Qatar failed to satisfy the procedural precondi-
tions of Article 22 of CERD.

The Court further notes that, in its written pleadings, 
the UAE also included an objection to admissibility on the 
ground that Qatar’s claims constitute an abuse of process. 
However, during the oral proceedings, counsel for the UAE 
stated that it was not pursuing an allegation of abuse of pro-
cess at this stage of the proceedings.

II. Subject-matter of the dispute (paras. 41–70)
As a preliminary, the Court recalls that, pursuant to 

Article 40, paragraph 1, of its Statute and Article 38, para-
graph 1, of its Rules, an applicant is required to indicate the 
subject of a dispute in its application.

It notes that it is for the Court itself to determine on an 
objective basis the subject-matter of the dispute between the 
parties, by isolating the real issue in the case and identifying 
the object of the applicant’s claims. The Court recalls that, in 
doing so, it examines the application, as well as the written and 
oral pleadings of the parties, while giving particular attention 
to the formulation of the dispute chosen by the applicant. It 
takes account of the facts that the applicant presents as the 
basis for its claims. The matter is one of substance, not of form.

In the present case, after setting out the arguments of the 
Parties, the Court observes that, as can be seen from Qatar’s 
characterization of the subject-matter of the dispute, Qatar 
makes three claims of racial discrimination. The first is its 
claim arising out of the “travel bans” and “expulsion order”, 
which make express reference to Qatari nationals. The sec-
ond is its claim arising from the restrictions on Qatari media 
corporations. Qatar’s third claim is that the measures taken 
by the UAE, including the measures on which Qatar bases its 
first and second claims, result in “indirect discrimination” on 
the basis of Qatari national origin.

As to Qatar’s first claim, taking into account Qatar’s 
characterization of these measures and the facts on which it 
relies in support of its claim that the measures that it describes 
as the “expulsion order” and the “travel bans” discriminate 
against Qataris on the basis of their current nationality, in 
violation of the UAE’s obligations under CERD, as well as the 
characterization by the Respondent, the Court considers that 
the Parties hold opposing views over this claim.

With regard to Qatar’s second claim, the Court has not-
ed that the UAE does not deny that it imposed measures to 
restrict broadcasting and internet programming by certain 
Qatari media corporations. The Parties disagree, however, on 
whether those measures directly targeted these media corpo-
rations in a racially discriminatory manner, in violation of the 
UAE’s obligations under CERD.

As to its third claim, as noted above, Qatar maintains 
that the subject-matter of the dispute encompasses Qatar’s as-
sertion that the “expulsion order” and the “travel bans” give 
rise to “indirect discrimination” against persons of Qatari 
national origin, independent of the claim of racial discrimi-
nation on the basis of current nationality. The UAE, however, 
maintains that this claim of “indirect discrimination” is not 
part of the case presented in Qatar’s Application.

The Court observes that the subject-matter of a dispute is 
not limited by the precise wording that an applicant State uses 
in its application. The Rules of Court provide an applicant State 
with some latitude to develop the allegations in its application, 
so long as it does not “transform the dispute brought before 
the Court by the application into another dispute which is 
different in character” (Land and Maritime Boundary between 
Cameroon and Nigeria (Cameroon  v. Nigeria), Preliminary 
Objections, Judgment, I.C.J. Reports  1998, pp.  318–319, pa-
ras. 98 and 99).

The Court turns next to Qatar’s other allegations of “indi-
rect discrimination” against persons of Qatari national origin. 
In this regard, it recalls that Qatar brings these allegations on 
the basis of the restrictions on Qatari media corporations and 
other measures that, in its view, attack freedom of expression, 
incite anti-Qatari sentiment and criminalize speech deemed to 
be in favour of Qatar or critical of the UAE’s policies towards 
Qatar, as well as statements by the UAE or its officials that ex-
press or condone anti-Qatari hate speech and propaganda.

The Court notes that Qatar made specific references in 
its Application to the 6 June 2017 statement by the Attorney 
General of the UAE, the restrictions on Qatari media cor-
porations, the UAE’s “media defamation” campaign against 
Qatar and alleged statements by UAE officials fostering an-
ti-Qatari sentiment. It further notes that the Parties address 
these contentions in their written and oral pleadings. In this 
regard, the UAE again argues that by invoking the restrictions 
on Qatari media corporations in support of its claim of “in-
direct discrimination”, Qatar has presented a new argument 
that does not form part of the case pleaded in its Application.

As the Court previously noted, the Rules of Court do 
not preclude Qatar from refining the legal arguments pre-
sented in its Application or from advancing new arguments. 
Taking into account the Application and the written and oral 
pleadings, as well as the facts asserted by Qatar, the Court 
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considers that the Parties hold opposing views over Qatar’s 
claim that the UAE has engaged in “indirect discrimination” 
against persons of Qatari national origin, in violation of its 
obligations under CERD.

In view of its analysis, the Court concludes that the 
Parties disagree in respect of Qatar’s three claims that the 
UAE has violated its obligations under CERD: first, the claim 
that the measures that Qatar describes as the “expulsion 
order” and the “travel bans”, by their express references to 
Qatari nationals, discriminate against Qataris on the basis of 
their current nationality; secondly, the claim that the UAE 
imposed racially discriminatory measures on certain Qatari 
media corporations; and thirdly, the claim that the UAE 
has engaged in “indirect discrimination” against persons of 
Qatari national origin by taking these measures and others. 
The Parties’ disagreements in respect of these claims form the 
subject-matter of the dispute.

III. First preliminary objection: jurisdiction ratione materiae 
(paras. 71–114)

The Court then considers whether it has jurisdiction ra-
tione materiae over the dispute under Article 22 of CERD.

In order to determine whether the dispute is one with re-
spect to the interpretation or application of CERD, under its 
Article 22, the Court examines whether each of the above claims 
falls within the scope of that instrument. The Court addresses 
Qatar’s claims in the order in which they are mentioned in the 
above characterization of the subject-matter of the dispute.

The Court observes that, as far as the first claim of Qatar 
is concerned, the Parties disagree on whether the term “na-
tional origin” in Article 1, paragraph 1, of the Convention en-
compasses current nationality. In respect of the second claim 
of Qatar, the Parties disagree on whether the scope of the 
Convention extends to Qatari media corporations. Finally, in 
respect of the third claim, the Parties disagree on whether 
the measures of which Qatar complains give rise to “indirect 
discrimination” against Qataris on the basis of their national 
origin. The Court examines each of these questions with a 
view to ascertaining whether it has jurisdiction ratione mate-
riae in the present case.

A. The question whether the term “national origin” en-
compasses current nationality (paras. 74–105)
Qatar is of the view that the term “national origin”, in the 

definition of racial discrimination in Article 1, paragraph 1, of 
the Convention, encompasses current nationality and that the 
measures of which Qatar complains thus fall within the scope 
of CERD. The UAE argues that the term “national origin” 
does not include current nationality and that the Convention 
does not prohibit differentiation based on the current nation-
ality of Qatari citizens, as complained of by Qatar in this case. 
Thus, the Parties hold opposing views on the meaning and 
scope of the term “national origin” in Article 1, paragraph 1, 
of the Convention, which reads:

“In this Convention, the term ‘racial discrimination’ shall 
mean any distinction, exclusion, restriction or preference 
based on race, colour, descent, or national or ethnic origin 
which has the purpose or effect of nullifying or impairing 

the recognition, enjoyment or exercise, on an equal footing, 
of human rights and fundamental freedoms in the political, 
economic, social, cultural or any other field of public life.”
In order to determine its jurisdiction ratione materiae in 

this case, the Court interprets CERD and specifically the term 
“national origin” in Article 1, paragraph 1, thereof by applying 
the rules on treaty interpretation enshrined in Articles 31 and 32 
of the Vienna Convention on the Law of Treaties (hereinafter 
the “Vienna Convention”). Although that Convention is not in 
force between the Parties and is not, in any event, applicable to 
treaties concluded before it entered into force, such as CERD, 
it is well established that Articles  31 and  32 of the Vienna 
Convention reflect rules of customary international law.

1. The term “national origin” in accordance with its 
ordinary meaning, read in its context and in the light 
of the object and purpose of CERD (paras. 78–88)

The Court recalls that Article  31, paragraph  1, of the 
Vienna Convention provides that “[a]  treaty shall be inter-
preted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in 
the light of its object and purpose”. The Court’s interpretation 
must take account of all these elements considered as a whole.

As the Court has recalled on many occasions, “[i]nter-
pretation must be based above all upon the text of the trea-
ty” (Territorial Dispute (Libyan Arab Jamahiriya/Chad), 
Judgment, I.C.J. Reports  1994, p.  22, para.  41). The Court 
observes that the definition of racial discrimination in the 
Convention includes “national or ethnic origin”. These ref-
erences to “origin” denote, respectively, a person’s bond to a 
national or ethnic group at birth, whereas nationality is a legal 
attribute which is within the discretionary power of the State 
and can change during a person’s lifetime. The Court notes 
that the other elements of the definition of racial discrimina-
tion, as set out in Article 1, paragraph 1, of the Convention, 
namely race, colour and descent, are also characteristics that 
are inherent at birth.

The Court next turns to the context in which the term 
“national origin” is used in the Convention, in particular par-
agraphs 2 and 3 of Article 1. It considers that these provisions 
support the interpretation of the ordinary meaning of the 
term “national origin” as not encompassing current nation-
ality. While according to paragraph 3, the Convention in no 
way affects legislation concerning nationality, citizenship or 
naturalization, on the condition that such legislation does not 
discriminate against any particular nationality, paragraph 2 
provides that any “distinctions, exclusions, restrictions or 
preferences” between citizens and non-citizens do not fall 
within the scope of the Convention.

The Court then examines the object and purpose of the 
Convention. Recalling that it has frequently referred to the 
preamble of a convention to determine its object and pur-
pose, the Court notes in the present case that CERD was 
drafted against the backdrop of the 1960s decolonization 
movement, for which the adoption of resolution 1514 (XV) 
of 14 December 1960 was a defining moment. By underlin-
ing that “any doctrine of superiority based on racial differ-
entiation is scientifically false, morally condemnable, socially 
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unjust and dangerous, and that there is no justification for 
racial discrimination, in theory or in practice, anywhere”, 
the Preamble to the Convention clearly sets out its object and 
purpose, which is to bring to an end all practices that seek to 
establish a hierarchy among social groups as defined by their 
inherent characteristics or to impose a system of racial dis-
crimination or segregation. The aim of the Convention is thus 
to eliminate all forms and manifestations of racial discrimi-
nation against human beings on the basis of real or perceived 
characteristics as of their origin, namely at birth.

CERD, whose universal character is confirmed by the 
fact that 182 States are parties to it, thus condemns any at-
tempt to legitimize racial discrimination by invoking the su-
periority of one social group over another. Therefore, it was 
clearly not intended to cover every instance of differentiation 
between persons based on their nationality. Differentiation 
on the basis of nationality is common and is reflected in the 
legislation of most States parties.

Consequently, the term “national origin” in Article 1, par-
agraph 1, of CERD, in accordance with its ordinary meaning, 
read in its context and in the light of the object and purpose of 
the Convention, does not encompass current nationality.

2. The term “national origin” in the light of the 
travaux préparatoires as a supplementary means of 
interpretation (paras. 89–97)

In light of the conclusion above, the Court considers that 
it need not resort to supplementary means of interpretation. 
However, it notes that both Parties have carried out a detailed 
analysis of the travaux préparatoires of the Convention in sup-
port of their respective positions on the meaning and scope 
of the term “national origin” in Article 1, paragraph 1, of the 
Convention. Considering this fact and the Court’s practice of 
confirming, when it deems it appropriate, its interpretation of the 
relevant texts by reference to the travaux préparatoires, the Court 
examines the travaux préparatoires of CERD in the present case.

The Court recalls that the Convention was drafted in 
three stages: first, as part of the work of the Sub-Commission 
on Prevention of Discrimination and Protection of Minorities, 
then within the Commission on Human Rights and, fi-
nally, within the Third Committee of the United  Nations 
General Assembly. In the view of the Court, the definition of 
racial discrimination contained in the various drafts demon-
strates that the drafters did in fact have in mind the differenc-
es between national origin and nationality.

The Court concludes that the travaux préparatoires as a 
whole confirm that the term “national origin” in Article 1, para-
graph 1, of the Convention does not include current nationality.

3. The practice of the CERD Committee 
(paras. 98–101)

The Court next turns to the practice of the CERD Committee. 
It notes that, in its General Recommendation XXX, the CERD 
Committee considered that “differential treatment based on 
citizenship or immigration status will constitute discrimina-
tion if the criteria for such differentiation, judged in the light 
of the objectives and purposes of the Convention, are not ap-
plied pursuant to a legitimate aim, and are not proportional 
to the achievement of this aim”.

The Court recalls that, in its Judgment on the merits in the 
Diallo case, it indicated that it should “ascribe great weight” to 
the interpretation of the International Covenant on Civil and 
Political Rights—which it was called upon to apply in that 
case—adopted by the Human Rights Committee (Ahmadou 
Sadio Diallo (Republic of Guinea v. Democratic Republic of 
the Congo), Merits, Judgment, I.C.J. Reports 2010 (II), p. 664, 
para. 66). In this regard, it also affirmed, however, that it was 
“in no way obliged, in the exercise of its judicial functions, to 
model its own interpretation of the Covenant on that of the 
Committee”. In the present case concerning the interpreta-
tion of CERD, the Court has carefully considered the position 
taken by the CERD Committee on the issue of discrimination 
based on nationality. By applying, as it is required to do, the 
relevant customary rules on treaty interpretation, it came to 
the conclusion, on the basis of the reasons set out above, that 
the term “national origin” in Article 1, paragraph 1, of CERD, 
in accordance with its ordinary meaning, read in its context 
and in the light of the object and purpose of the Convention, 
does not encompass current nationality.

4. The jurisprudence of regional human rights 
courts (paras. 102–104)

Lastly, the Court notes that both Parties referred in their 
written and oral pleadings to the jurisprudence of regional 
human rights courts in their arguments on the meaning and 
scope of the term “national origin”.

It recalls that it is for the Court, in the present case, to 
determine the scope of CERD, which exclusively concerns 
the prohibition of racial discrimination on the basis of race, 
colour, descent, or national or ethnic origin. The Court notes 
that the regional human rights instruments on which the ju-
risprudence of the regional courts is based concern respect 
for human rights without distinction of any kind among their 
beneficiaries. The relevant provisions of these conventions are 
modelled on Article 2 of the Universal Declaration of Human 
Rights of 10 December 1948.

While these legal instruments all refer to “national ori-
gin”, their purpose is to ensure a wide scope of protection of 
human rights and fundamental freedoms. The jurisprudence 
of regional human rights courts based on those legal instru-
ments is therefore of little help for the interpretation of the 
term “national origin” in CERD.

5. Conclusion on the interpretation of the term “na-
tional origin” (para. 105)

In light of the above, the Court finds that the term “na-
tional origin” in Article 1, paragraph 1, of the Convention 
does not encompass current nationality. Consequently, the 
measures complained of by Qatar in the present case as part 
of its first claim, which are based on the current nationality of 
its citizens, do not fall within the scope of CERD.

B. The question whether the measures imposed by the 
UAE on certain Qatari media corporations come within 
the scope of the Convention (paras. 106–108)
The Court recalls that, in its second claim, Qatar 

complains that the measures imposed on certain media 
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corporations in the UAE have infringed the right to freedom 
of opinion and expression of Qataris.

For the present purposes, the Court examines only wheth-
er the measures concerning certain Qatari media corporations, 
which according to Qatar have been imposed in a racially dis-
criminatory manner, fall within the scope of the Convention.

The Court notes that the Convention concerns only in-
dividuals or groups of individuals. In  its view, this is clear 
from the various substantive provisions of CERD (in particu-
lar Article 1, paragraph 4, Article 4 (a) and Article 14, par-
agraph 1), as well as its Preamble. It considers that, read in 
its context and in the light of the object and purpose of the 
Convention, the term “institutions” refers to collective bodies 
or associations, which represent individuals or groups of indi-
viduals. Thus, the Court concludes that Qatar’s second claim 
relating to Qatari media corporations does not fall within the 
scope of the Convention.

C. The question whether the measures that Qatar 
characterizes as “indirect discrimination” against per-
sons of Qatari national origin fall within the scope of the 
Convention (paras. 109–113)
The Court recalls that Qatar submits that the “expulsion 

order” and “travel bans”, as well as other measures taken by 
the UAE, have had the purpose and effect of discriminating 
“indirectly” against persons of Qatari national origin in the 
historical-cultural sense, namely persons of Qatari birth and 
heritage, including their spouses, their children and persons 
otherwise linked to Qatar.

The Court further recalls that it has already found that 
the “expulsion order” and “travel bans” of which Qatar com-
plains as part of its first claim do not fall within the scope of 
CERD, since these measures are based on the current nation-
ality of Qatari citizens, and that such differentiation is not cov-
ered by the term “national origin” in Article 1, paragraph 1, of 
the Convention. The Court then turns to the question whether 
these and any other measures as alleged by Qatar are capa-
ble of falling within the scope of the Convention, if, by their 
purpose or effect, they result in racial discrimination against 
certain persons on the basis of their Qatari national origin.

The Court first observes that, according to the definition 
of racial discrimination in Article 1, paragraph 1, of CERD, a 
restriction may constitute racial discrimination if it “has the 
purpose or effect of nullifying or impairing the recognition, 
enjoyment or exercise, on an equal footing, of human rights 
and fundamental freedoms in the political, economic, social, 
cultural or any other field of public life”. Thus, the Convention 
prohibits all forms and manifestations of racial discrimina-
tion, whether arising from the purpose of a given restriction 
or from its effect. In the present case, while the measures based 
on current Qatari nationality may have collateral or secondary 
effects on persons born in Qatar or of Qatari parents, or on 
family members of Qatari citizens residing in the UAE, this 
does not constitute racial discrimination within the meaning 
of the Convention. In the Court’s view, the various measures 
of which Qatar complains do not, either by their purpose or by 
their effect, give rise to racial discrimination against Qataris 
as a distinct social group on the basis of their national origin. 

The Court further observes that declarations criticizing a State 
or its policies cannot be characterized as racial discrimination 
within the meaning of CERD. Thus, the Court concludes that, 
even if the measures of which Qatar complains in support of 
its “indirect discrimination” claim were to be proven on the 
facts, they are not capable of constituting racial discrimination 
within the meaning of the Convention.

It follows from the above that the Court does not have ju-
risdiction ratione materiae to entertain Qatar’s third claim, since 
the measures complained of therein by that State do not entail, 
either by their purpose or by their effect, racial discrimination 
within the meaning of Article 1, paragraph 1, of the Convention.

D. General conclusion (para. 114)
In light of the above, the Court concludes that the first 

preliminary objection raised by the UAE must be upheld. 
Having found that it does not have jurisdiction ratione ma-
teriae in the present case under Article 22 of the Convention, 
the Court does not consider it necessary to examine the sec-
ond preliminary objection raised by the UAE. In accordance 
with its jurisprudence, when its jurisdiction is challenged on 
diverse grounds, the Court is “free to base its decision on the 
ground which in its judgment is more direct and conclusive”.

Operative clause (para. 115)
The Court,
(1) By eleven votes to six,
Upholds the first preliminary objection raised by the 

United Arab Emirates;
In favour: Vice-President Xue; Judges Tomka, Abraham, 
Bennouna, Donoghue, Gaja, Crawford, Gevorgian, Salam; 
Judges ad hoc Cot, Daudet;
Against:  President  Yusuf; Judges  Cançado  Trindade, 
Sebutinde, Bhandari, Robinson, Iwasawa;
(2) By eleven votes to six,
Finds that it has no jurisdiction to entertain the 

Application filed by the State of Qatar on 11 June 2018.
In favour: Vice-President Xue; Judges Tomka, Abraham, 
Bennouna, Donoghue, Gaja, Crawford, Gevorgian, Salam; 
Judges ad hoc Cot, Daudet;
Against:  President  Yusuf; Judges  Cançado  Trindade, 
Sebutinde, Bhandari, Robinson, Iwasawa.

*
President Yusuf appends a declaration to the Judgment 

of the Court; Judges  Sebutinde, Bhandari and Robinson 
append dissenting opinions to the Judgment of the Court; 
Judge Iwasawa appends a separate opinion to the Judgment of 
the Court; Judge ad hoc Daudet appends a declaration to the 
Judgment of the Court.

*
*  *

Declaration of President Yusuf
President Yusuf disagrees with the conclusions of the Court 

and the reasoning of the majority on two interrelated issues: the 
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determination of the subject-matter of the dispute and the juris-
diction ratione materiae of the Court with regard to what is re-
ferred to in the Judgment as a claim of “indirect discrimination”.

In President Yusuf ’s view, the majority has framed the 
subject-matter of the dispute in a manner totally disconnected 
from the Applicant’s written and oral pleadings. While Qatar 
has consistently claimed that the measures adopted by the 
UAE amount to racial discrimination on the basis of “nation-
al origin” both in purpose and in effect, the entire reasoning 
of the Judgment turns on the concept of “nationality” and 
proceeds to make an artificial classification of Qatar’s claims 
in three categories that ignore the actual formulation of the 
dispute chosen by the Applicant. In his view, the majority 
departs from the long-standing jurisprudence of the Court 
that, when determining the subject-matter of the dispute, the 
Court must give particular attention to the actual formula-
tion of the dispute chosen by the applicant. Had the majority 
applied this jurisprudence to this case, it would have come to 
the conclusion that Qatar’s claims of racial discrimination on 
grounds of “national origin” fall squarely within the scope of 
Article 1, paragraph 1, of CERD.

Furthermore, President Yusuf disagrees with the ap-
proach of the majority with regard to the Applicant’s claim 
of so-called “indirect discrimination”. In his view, the ex-
amination of Qatar’s claims of racial discrimination against 
individuals of Qatari national origin raises questions of fact 
regarding the actual effect of the impugned measures on such 
individuals and is therefore properly a matter for the merits. 
What matters at this stage is whether the impugned measures 
were capable of having an adverse effect on rights protected 
under CERD. In President Yusuf ’s view, the measures com-
plained of by Qatar were capable of having such an effect on 
persons of Qatari national origin, and the Court should have 
left their examination for the merits stage.

Dissenting opinion of Judge Sebutinde
In her dissenting opinion Judge Sebutinde opines that 

the first preliminary objection of the UAE does not, in the 
circumstances of the present case, have an exclusively prelim-
inary character and should be joined to the merits, pursuant 
to the provisions of Article 79ter, paragraph 4, of the Rules of 
Court. In particular, the question of whether or not the meas-
ures taken by the UAE against Qatar and Qataris on 5 June 
2017 had “the purpose or effect of racial discrimination” with-
in the meaning of Article 1, paragraph 1, of the CERD, is a 
delicate and complex one that can only be determined after 
a detailed examination of the evidence and arguments of the 
Parties during the merits stage.

Secondly, Judge Sebutinde further opines that the pre-
conditions referred to in Article 22 of the CERD are in the 
alternative and are not cumulative. The wording of Article 22 
of the CERD does not expressly require a party to exhaust the 
CERD procedures before that party can unilaterally seise the 
Court. Both Parties acknowledge that the CERD Committee 
and the proceedings before the Court have related but fun-
damentally distinct roles relating to resolving disputes be-
tween States parties to the CERD. The Committee’s role is 

conciliatory and recommendatory, while that of the Court is 
legal and binding. There is nothing incompatible about Qatar 
pursuing the two procedures in parallel and, accordingly, the 
second preliminary objection of the UAE should be rejected.

Thirdly, according to the Court’s well-established juris-
prudence, a claim based upon a valid title of jurisdiction can-
not be challenged on grounds of “abuse of process” unless the 
high threshold of “exceptional circumstances” has been met. 
The UAE has not met that threshold. Qatar’s claims are admis-
sible and the third preliminary objection should also be reject-
ed, and the Court should find Qatar’s Application admissible.

Dissenting opinion of Judge Bhandari
In his dissenting opinion, Judge Bhandari states his dis-

agreement with the finding of the Judgment upholding the 
first preliminary objection raised by the UAE and the finding 
that the Court has no jurisdiction to entertain the Application 
filed by Qatar. The dispute between Qatar and the UAE con-
cerns the series of discriminatory measures allegedly prom-
ulgated by the UAE against Qatar, Qatari nationals and in-
dividuals of Qatari “national origin”, on 5 June 2017 and the 
days that followed. In order to invoke the jurisdictional basis 
under Article 22 of CERD, the alleged discriminatory meas-
ures must fall within one of the prohibited categories of “ra-
cial discrimination”, as defined under Article 1, paragraph 1, 
of CERD. At this preliminary stage, the Court is called upon 
to interpret whether the term “national origin” in Article 1, 
paragraph 1, of CERD encompasses current nationality.

Judge Bhandari first addresses the majority’s interpre-
tation of the ordinary meaning of the term “national origin”. 
In interpreting the term’s ordinary meaning, the majority 
highlights the immutable nature of its meaning in opposi-
tion to the transient nature of the meaning of “nationality”. 
In Judge  Bhandari’s view, by alluding that the two words 
are fundamentally disparate, the Judgment reaches no real 
consensus in its attempt to delineate the ordinary meaning 
for two reasons. First, the term “national origin” presents an 
amalgamation of the words “national” and “origin”. When the 
definitions of these words are analysed, “national origin” re-
fers to a person’s belonging to a country or nation. Belonging 
in this sense may be long standing or historical, and defined 
by ancestry or descent, or it may be confirmed by the legal sta-
tus of nationality or national affiliation. Thus, current nation-
ality, even if considered in a purely legal sense to be within the 
discretion of the State and subject to change over a person’s 
lifetime, is in any event encompassed within the broader term 
“national origin”. Since there is no doubt that these terms co-
incide, it is difficult to simply distinguish one from the other 
solely on the basis of immutability. Secondly, where national-
ity follows a jus sanguinis model, nationality coincides with 
“national origin”. Under the jus sanguinis model, in Qatar, 
since nationality is conferred by parentage, the vast majority 
of Qatari nationals, including those affected by the measures, 
were born Qatari nationals and are Qatari in the sense of her-
itage. Nationality in this context is as immutable as “national 
origin”. When the UAE adopted measures targeting “Qatari 
residents and visitors” and “Qatari nationals”, they inevitably 



184

also affected persons of Qatari “national origin” since Qatari 
nationals are primarily persons of Qatari heritage.

In relation to the majority’s interpretation of the term “na-
tional origin” in its context, in light of the object and purpose of 
CERD, Judge Bhandari disagrees with the exclusion of the pro-
hibition of discrimination “against any particular nationality” 
contained in Article 1, paragraph 3, of CERD in the Judgment’s 
reasoning. In his view, the provisions which form the context 
of Article 1, paragraph 1, of CERD do not envisage broad and 
unqualified distinctions to be drawn between citizens and 
non-citizens. Article 1, paragraph 1, of CERD provides a broad 
definition of racial discrimination which includes discrimina-
tion based on “national origin”. Article 1, paragraph 2, in func-
tional terms, establishes an exception to the broader principle 
contained in Article 1, paragraph 1, of CERD by permitting 
a distinction to be drawn between citizens and non-citizens. 
However, this exception is limited by the object and purpose 
of the Convention, to eliminate racial discrimination in all its 
forms and manifestations. This object and purpose cannot be 
furthered if States are permitted to draw broad and unqual-
ified distinctions, as have been drawn by the UAE through 
its measures vis-à-vis Qataris, Qatari nationals, residents and 
visitors. Article 1, paragraph 3, establishes a further exception 
to Article 1, paragraph 1; while implicating the treatment of 
non-citizens, it clarifies that “such provisions [should] not dis-
criminate against any particular nationality”.

According to Judge Bhandari, the travaux préparatoires 
further confirm that the term “national origin” should have 
a wider application than that envisaged by the majority. He 
points out that the Judgment does not touch upon the fact 
that the joint amendment suggested by the delegates of France 
and the United States of America, which specifically excluded 
nationality from the purview of “national origin”, was with-
drawn in favour of a compromise which was considered “en-
tirely acceptable”. The nine-power compromise proposal was 
the result of the exclusion of certain proposed amendments 
which had the effect of excluding nationality from the purview 
of “national origin”. Arguments made during the debates of 
the Commission on Human Rights further highlight the com-
promise that the meaning of “national origin” represents. The 
delegate of Lebanon, for instance, argued that “[t]he conven-
tion should apply to nationals, non-nationals, and all ethnic 
groups, but it should not bind the parties to afford the same 
political rights to non-nationals as they normally granted to 
nationals”. The drafter’s rejection of the approach that exclud-
ed nationality-based discrimination in Article 1, paragraph 1, 
indicates that CERD’s inclusion of “national origin” protects 
against discrimination on the basis of current nationality.

In Judge Bhandari’s view, the ordinary meaning of the 
term “national origin” therefore encompasses one’s national-
ity, including current nationality. The ordinary meaning in its 
context, in light of CERD’s object and purpose to eliminate “all 
forms” of racial discrimination, converges to confirm that the 
term “national origin” encompasses current nationality. An 
interpretation that categorically excludes current nationality 
would undermine this object and purpose. Considering the 
fundamental ambiguity resulting from the approach adopted 
by the majority to determine the ordinary meaning, the travaux 
préparatoires reinforce the conclusion that CERD’s definition 

of racial discrimination should have a wide application. The 
travaux préparatoires thus confirm the ordinary meaning of 
“national origin” as encompassing current nationality.

Judge Bhandari further opines that the majority has in-
sufficiently addressed the relevance of the CERD Committee 
and its General Recommendation XXX, paragraph 4, to the 
present dispute. The CERD Committee being “the guard-
ian of the Convention”, the Judgment provides no compel-
ling reason as to why it has chosen to depart from the ob-
servation in Ahmadou Sadio Diallo (Republic of Guinea  v. 
Democratic Republic of the Congo), Merits, Judgment, I.C.J. 
Reports 2010 (II), p. 664, para. 66, that it “should ascribe great 
weight” to interpretations by the independent body estab-
lished for the purpose of supervising the application of the 
treaty concerned. Moreover, considering the functions it car-
ries out and the manner in which it does this—as well as its 
composition and its members—the CERD Committee, which 
has sought to act judicially since its very first meeting in 1970, 
undoubtedly offers consistent interpretations of CERD by the 
most highly qualified publicists in this field. Judge Bhandari 
asserts that his reasoning on this contention is reinforced in 
light of the Court’s willingness to take into account the work 
of United Nations supervisory bodies of human rights treaties 
in its judgments in the past, even though reference to external 
precedents is not a common feature of the Court’s case law. 
Moreover, in Legal Consequences of the Construction of a Wall 
in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. 
Reports 2004 (I), pp. 179–180, paras. 109–112, while quoting 
from Human Rights Committee General Comment 27, para-
graph 14, the Court stated that the restrictions to the freedom 
of movement in Article 12, paragraph 3, of the International 
Covenant on Civil and Political Rights “must conform to the 
principle of proportionality” and “must be the least intrusive 
instrument amongst those which might achieve the desired 
result”. The Court thereby acknowledged that the derogatory 
measure in question had to be proportionate to the achieve-
ment of a legitimate aim. General Recommendation XXX, 
paragraph 4, reflects this widely accepted principle of propor-
tionality, thus there appears to be no reason to disregard its 
application to the present case.

General Recommendation XXX, paragraph 4, provides 
that differential treatment will “constitute discrimination if 
the criteria for such differentiation, judged in the light of the 
objectives and purposes of the Convention, are not applied 
pursuant to a legitimate aim, and are not proportional to the 
achievement of this aim”. In this regard, Judge Bhandari states 
that the UAE announced a series of measures with specific 
application to Qataris on the basis of their nationality and 
with the specific purpose of using such measures to “induc[e] 
Qatar to comply with its obligations under international law”. 
Accordingly, if nationality is determined to be a prohibit-
ed basis of discrimination under Article 1, paragraph 1, of 
CERD, distinctions on this basis are capable of falling within 
the provisions of CERD when they do not fulfil “a legitimate 
aim, and are not proportional to the achievement of this aim”. 
The stated purpose of using such measures to induce compli-
ance with unrelated treaty obligations appears neither legiti-
mate nor proportionate, given the fundamental human rights 
claimed to have been affected. The alleged acts by the UAE 



185

thus disproportionately affect Qatari nationals and satisfy the 
conditions for exercise of the Court’s jurisdiction ratione ma-
teriae under Article 22 of CERD.

In relation to the three heads of claims which form the 
subject-matter of the dispute, Judge Bhandari concludes that 
CERD encompasses discrimination against a particular group 
of non-nationals on the basis of their current nationality. As 
such, the measures adopted by the UAE which disproportion-
ately affected individuals of Qatari nationality—which form 
the first claim of Qatar—are capable of falling within the scope 
of CERD. Furthermore, in Judge Bhandari’s view, the majori-
ty fails to identify that the word “residents” in the 5 June 2017 
measures, which are addressed at “all Qatari residents and 
visitors”, is broad enough to include not only Qatari nationals 
but also people of Qatari “national origin”. If the measures 
were to only affect Qatari nationals, the measures would have 
been couched in different terminology. Furthermore, since 
the majority of Qatari nationals are defined by their Qatari 
heritage, ancestry or descent, Qatar’s third claim of indirect 
discrimination, which is based on the discriminatory effect 
of the measures, is capable of falling within the provisions of 
CERD. In particular, the effect of the adverse media cover-
age and the anti-Qatari propaganda against Qatari nationals 
inevitably impairs the enjoyment of rights by individuals of 
Qatari national origin. The attempt to limit these measures to 
nationality alone is untenable.

While a full assessment of these claims would appear 
more appropriate at the merits stage of the proceedings, at the 
jurisdictional stage, there is a sufficient basis to reject the first 
preliminary objection of the UAE. Thus, the majority ought 
to have rejected the first preliminary objection of the UAE.

Dissenting opinion of Judge Robinson
1. Judge Robinson disagrees with the Court upholding 

the first preliminary objection of the UAE and the finding that 
the Court has no jurisdiction to entertain the Application filed 
by Qatar. Judge Robinson argues that the majority has wrong-
ly concluded that the claims arising from the first and third 
measures do not fall within the provisions of the International 
Convention on the Elimination of All Forms of Racial 
Discrimination (hereinafter “CERD” or the “Convention”).

2. In relation to the first claim, Judge Robinson main-
tains that the dispute between the Parties concerns the ques-
tion whether the term “national origin” in the definition of 
racial discrimination in Article 1 (1) of CERD excludes or en-
compasses differences of treatment based on nationality. He 
concludes that Qatar is correct in its argument that the term 
“national origin” encompasses differences of treatment based 
on nationality. In his view, there is nothing in the ordinary 
meaning of the term “national origin” that would render it 
inapplicable to a person’s current nationality. According to 
Judge Robinson, the majority has argued as a general propo-
sition that, while nationality is changeable, national origin is 
a characteristic acquired at birth and for that reason, immuta-
ble. However, in Judge Robinson’s view, as a general propo-
sition, the validity of this statement is questionable because 
it is too stark in its presentation of the difference between 

nationality and national origin and does not reflect the nu-
ances distinguishing one from the other.

3. Judge Robinson observes that the majority has re-
lied on the Court’s judgment in Nottebohm (Liechtenstein v. 
Guatemala), Second Phase, Judgment, I.C.J. Reports 1955, p. 20, 
to support its reasoning that nationality is subject to the dis-
cretion of the State. However, in his view, that case, decided in 
1955, reflects a substantially State-centred approach to interna-
tional law that has been affected by subsequent developments 
in human rights law. For example, it is now generally accepted 
that a State is not entirely free to deprive a person of its nation-
ality where this act would render the person stateless.

4. Judge Robinson examines the context and the 
Convention’s object and purpose in relation to nationality. 
He also examines the travaux préparatoires in relation to the 
meaning of the term “national origin” and concludes that the 
travaux confirm the interpretation resulting from the ordi-
nary meaning of the term “national origin”. Turning to the 
work of the CERD Committee and General Recommendation 
XXX, he argues that it is regrettable that, in this case, the 
Court did not follow the CERD Committee’s recommenda-
tion. He noted that the majority did not offer any explanation 
for not following it.

5. For Judge Robinson, paragraph  4 of General 
Recommendation  XXX seeks to strike a balance between 
measures taken by a State in the exercise of its sovereign 
powers and the extent to which those measures may properly 
derogate from a fundamental human right. He notes that the 
principle of proportionality is applied in the implementation 
of all the major global and regional human rights instruments 
and by the multitude of States, which have, in their national 
constitutions and laws, provisions relating to the protection 
of fundamental rights and freedoms that have been influ-
enced by the Universal Declaration of Human Rights and the 
European Convention on Human Rights. The principle of 
proportionality is applied by all regional human rights courts. 
Judge Robinson states that his own view is that the principle 
may very well reflect a rule of customary international law.

6. According to Judge  Robinson, if the Convention 
is interpreted as not requiring the application of the prin-
ciple of proportionality set out in paragraph  4 of General 
Recommendation  XXX, it would be an outlier among the 
number of human rights treaties that have been adopted since 
World War II. Moreover, the Commission’s recommendation is 
wholly consistent with the purpose of the Convention to elim-
inate all forms of racial discrimination, since it confirms that 
States are not free to adopt measures that disproportionately 
discriminate against persons on the basis of their nationality.

7. Judge Robinson expresses the view that, in the cir-
cumstances of this case and in the context of Article 1  (2) 
and (3) of the Convention, it was open to the UAE to adopt 
measures distinguishing between the United Arab Emirates’ 
citizens and the citizens of other States, including those of 
Qatar. However, in adopting those measures, the UAE was 
obliged to ensure that the measures served a legitimate aim 
and were proportionate to the achievement of that aim. In 
any event, Judge Robinson argues that although Article 1 (3) 
allows a State to adopt measures providing for distinctions on 
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the basis of nationality, it specifically provides that such meas-
ures must not discriminate against a particular nationality. 
Judge Robinson concludes that, in the particular context of 
this case, Qatar’s claim that the measures disproportionate-
ly affected Qataris on the basis of their nationality, which is 
encompassed by the term “national origin”, falls within the 
provisions of the Convention.

8. In relation to the third claim, Judge Robinson ar-
gues that according to the Convention, the term “racial dis-
crimination” refers to a restrictive measure that is based on 
race, colour, descent, or national or ethnic origin, which 
has the purpose or effect of impairing the enjoyment, on an 
equal footing, of fundamental human rights. He notes that, 
as Judge  Crawford stated in his declaration in Ukraine  v. 
Russian Federation, “the definition of ‘racial discrimination’ 
in Article 1 of CERD does not require that the restriction in 
question be based expressly on racial or other grounds enu-
merated in the definition; it is enough that it directly impli-
cates such a group on one or more of these grounds”1. He 
points out that Qatar relies on this analysis by Judge Crawford 
in order to distinguish between a restrictive measure that is 
based expressly on one of the protected grounds (direct dis-
crimination) and one that, although not based expressly on 
one of those grounds, nonetheless directly implicates a group 
on one of the protected grounds. For him, translated to the 
circumstances of this case, Qatar’s submission is that, al-
though the UAE’s measures do not on their face refer to per-
sons of Qatari national origin, as a matter of fact by their ef-
fect they directly implicate persons of Qatari national origin. 
Qatar describes this as indirect discrimination. He expresses 
the view that, although Qatar has framed this part of its case 
as one of indirect discrimination—since labels such as “indi-
rect discrimination” are very often misleading—it is better to 
concentrate on the essence of Qatar’s claim.

9. Judge Robinson comments first that the label “in-
direct  discrimination” may be misleading because, for the 
so-called indirect discrimination to occur, the measures in 
question must by their effect directly implicate persons in the 
protected group. In this case, the measures directly implicate 
persons of Qatari national origin. In his view, there is nothing 
that is indirect in the way the measures by their effect implicate 
persons of Qatari national origin. Second, the kind of treatment 
described by Qatar as indirect discrimination occurs frequently 
in the practice of States. Third, another drawback with the label 
“indirect discrimination” is that it would seem to suggest or 
imply that indirect discrimination is inferior to what is called 
direct discrimination and, for that reason, there may be a ten-
dency to undervalue indirect discrimination. He points out 
that, in paragraph 112 of the Judgment, the majority speaks of 
“collateral or secondary effects” of the measures. Fourth, the 
kind of restriction that gives rise to indirect discrimination is 
frequently disguised discrimination; the discrimination may be 

1 Application of the International Convention for the Suppression 
of the Financing of Terrorism and of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Ukraine v. Russian 
Federation), Provisional Measures, Order of 19 April 2017, I.C.J. Reports 
2017, p. 215, para. 7, declaration of Judge Crawford.

difficult to detect because, on its face, the restrictive measure is 
not based expressly on racial or other grounds.

10. For Judge Robinson, it is regrettable that the majori-
ty did not address Qatar’s third claim in a satisfactory manner.

11. According to Judge Robinson, the substance of 
Qatar’s third claim is that while the travel ban, the expul-
sion order and the restrictions on media corporations do not 
on their face purport to discriminate against Qataris on the 
basis of their national origin—that is, are not based express-
ly on national origin—by their effect, they constitute dis-
crimination on that basis. He emphasizes that Qatar’s third 
claim operates independently of its claim that the measures 
discriminated against Qataris by reason of their nationality; 
Qatar argues that by reason of their effect the measures also 
discriminate against Qataris because of their cultural links 
with Qatar and, therefore, by reason of their Qatari nation-
al origin. In his view, the examples given by Qatar of how 
Qataris have been impacted by the measures are a classical 
illustration of discrimination based on national origin; they 
show precisely how Qataris were impacted by the measures by 
reason of their cultural ties with Qatar as a nation. In his view, 
it follows, therefore, that Qatar’s third claim—based as it is 
on the effect of the measures on Qataris as persons of Qataris 
national origin—is not affected by the majority’s finding in 
paragraph 105 that “the measures complained of by Qatar 
in the present case as part of its first claim, which are based 
on the current nationality of its citizens, do not fall within 
the scope of CERD”. Qatar’s third claim is that the measures 
that are based on national origin, a protected ground in the 
Convention, fall within the provisions of the Convention.

12. Finally, Judge Robinson concludes that the first 
preliminary objection should have been rejected as the dis-
pute between the Parties concerns the interpretation or ap-
plication of the Convention, and the Court should have found 
that it has jurisdiction ratione materiae under Article 22 of 
CERD in respect of the Qatar’s first and third claims in its first 
preliminary objection.

Separate opinion of Judge Iwasawa
1. Judge Iwasawa agrees with the Court that the term 

“national origin” in Article 1, paragraph 1, of CERD does not 
encompass current nationality. However, he disagrees with the 
Court’s analysis and conclusion regarding Qatar’s claim of in-
direct discrimination. The UAE’s first preliminary objection, 
inasmuch as it relates to Qatar’s claim of indirect discrimina-
tion, raises issues that require a detailed examination by the 
Court at the merits stage. He is therefore of the view that the 
Court should have declared that the UAE’s first preliminary ob-
jection does not possess an exclusively preliminary character.

2. Judge Iwasawa begins his separate opinion by re-
viewing the position of non-citizens under international law. 
The 1948 Universal Declaration on Human Rights provides 
for the prohibition of discrimination in Article 2. It contains a 
list of prohibited grounds of discrimination, which is illustra-
tive, and not exhaustive. Thus, even though nationality is not 
expressly mentioned, it may be concluded that discrimination 
based on nationality is prohibited by the Declaration and that 
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non-citizens are entitled to the human rights enshrined there-
in. Similarly, non-citizens are entitled to the human rights 
enshrined in the International Covenant on Economic, Social 
and Cultural Rights (ICESCR), the International Covenant on 
Civil and Political Rights (ICCPR), and regional conventions 
such as the European Convention on Human Rights and the 
American Convention on Human Rights. This has been con-
firmed by the international human rights bodies and courts 
established by these treaties to monitor their implementation 
by States. Nonetheless, since the Court’s jurisdiction in the 
present case is limited to disputes with respect to the inter-
pretation or application of CERD, Judge Iwasawa points out 
that the Court has no jurisdiction to make determinations as 
to whether the measures taken by the UAE comply with other 
rules of international law.

3. Judge Iwasawa then turns to the question whether the 
Court has jurisdiction over Qatar’s claims. For Qatar’s claims 
to fall within the scope of CERD, the measures taken by the 
UAE must be capable of constituting “racial discrimination” 
within the meaning of CERD. According to the definition of 
“racial discrimination” in Article 1, paragraph 1, of CERD, the 
measures must be based on “race, colour, descent, or national 
or ethnic origin”. While the UAE maintains that the Court 
lacks jurisdiction because its alleged acts differentiate on the 
basis of nationality, Qatar argues that the term “national ori-
gin”, as used in Article 1, paragraph 1, of CERD, encompasses 
nationality. Judge Iwasawa agrees with the Court’s conclusion 
that “national origin” does not encompass current nationality 
and provides additional reasons in support of that conclusion.

4. Judge Iwasawa is of the view that the different levels 
of scrutiny required in reviewing the lawfulness of differential 
treatment on the ground of “national origin” and “nationali-
ty” support a distinction being made between the two terms. 
While differential treatment based on “race, colour, descent, or 
national or ethnic origin” must meet the most rigorous scruti-
ny, the scrutiny required for distinctions based on “nationality” 
is not as rigorous. In addition, he emphasizes that the Court’s 
conclusion is consistent with the interpretation of similar lan-
guage in other human rights conventions by the bodies estab-
lished under those conventions. The Human Rights Committee 
has taken the position that nationality falls within the term 
“other status”, rather than “national origin”, both of which are 
listed as prohibited grounds of discrimination in Article 26 of 
the ICCPR. The Committee on Economic, Social and Cultural 
Rights has equally taken the view that nationality falls within 
“other status” under Article 2, paragraph 2, of the ICESCR.

5. With regard to Qatar’s claim of indirect discrimina-
tion, the Court considers, in paragraph 112 of the Judgment, 
that “even if the measures of which Qatar complains in sup-
port of its ‘indirect discrimination’ claim were to be proven on 
the facts, they are not capable of constituting racial discrim-
ination”. Judge Iwasawa disagrees and considers that, if the 
measures were proven to have an unjustifiable disproportion-
ate prejudicial impact on an identifiable group distinguished 
by national origin, they would constitute racial discrimina-
tion in accordance with the notion of indirect discrimination.

6. Judge Iwasawa points out that international human 
rights courts and bodies, including the CERD Committee, 

the Human Rights Committee, the Committee on Economic, 
Social and Cultural Rights, the European Court of Human 
Rights and the Inter-American Court of Human Rights, have 
embraced and developed the notion of indirect discrimination. 
If a rule, measure or policy that is apparently neutral has an 
unjustifiable disproportionate prejudicial impact on a certain 
protected group, it constitutes discrimination, notwithstand-
ing that it is not specifically aimed at that group. The analysis 
of disproportionate impact requires a comparison between 
different groups. The context and circumstances in which the 
differentiation was introduced must be taken into account in 
determining whether the measure amounts to discrimination.

7. Judge Iwasawa further observes that the CERD 
Committee has applied the notion of indirect discrimina-
tion in the context of the treatment of non-citizens. For in-
stance, after considering reports submitted by States parties, 
the Committee regularly adopts concluding observations 
that include recommendations on the treatment of non-cit-
izens. In his view, paragraph 4 of the Committee’s General 
Recommendation XXX on discrimination against non-citizens 
can be explained by the notion of indirect discrimination.

8. In the final part of his separate opinion, Judge 
Iwasawa addresses Qatar’s claim of indirect discrimination 
in the present case. The Court’s task is to determine whether 
the measures taken by the UAE on the basis of current nation-
ality have an unjustifiable disproportionate prejudicial effect 
on an identifiable group distinguished by national origin. In 
order to make this determination, it is first necessary to iden-
tify a group that is distinguished by “national origin”. It must 
then be assessed whether the measures have an unjustifiable 
disproportionate prejudicial impact on that protected group 
compared to other groups. With regard to the first issue, 
Judge Iwasawa believes that the Court does not possess the 
facts necessary to establish whether a CERD-protected group 
can be distinguished by national origin. The examination of 
the second issue similarly requires extensive factual analysis. 
Moreover, Judge Iwasawa considers that both issues consti-
tute the very subject-matter of the dispute on the merits and 
should therefore be determined at the merits stage.

9. For these reasons, Judge  Iwasawa concludes that 
the Court should have declared that the first preliminary ob-
jection of the UAE does not have an exclusively preliminary 
character. He notes that this conclusion should not be inter-
preted as prejudging in any way the potential findings of the 
Court on the merits.

Declaration of Judge ad hoc Daudet

1. Judge ad hoc Daudet voted in favour of all the para-
graphs of the operative part of the present Judgment. Indeed, 
he agrees with the view expressed by the Court regarding the 
interpretation of Article  1, paragraph  1, of CERD, namely 
that “national origin” is distinct from “nationality”. In Judge 
ad hoc Daudet’s opinion, this consideration does not require 
an examination of any question on the merits. The objection 
raised to jurisdiction thus possesses an exclusively prelimi-
nary character.
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2. He points out, however, that this finding does not 
justify the actions taken by the UAE against Qatar, which he 
considers to be human rights violations under several inter-
national conventions.

3. Judge ad  hoc Daudet also recalls that the Court’s 
2018 Order indicating provisional measures is binding on the 
Parties. In his view, this has enabled Qatar to recover part of 

its rights, subject to the proper implementation of the Order 
by the UAE.

4. Lastly, after contemplating the possibility of a peace-
ful resolution of the dispute through a conciliation process 
under CERD, Judge ad hoc Daudet welcomes the reconcilia-
tion process initiated between the Gulf countries at the time 
of delivery of the Court’s Judgment.
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On 12 October 2021, the International Court of Justice 
delivered its Judgment in the case concerning Maritime 
Delimitation in the Indian Ocean (Somalia v. Kenya).

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, 
Bennouna, Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte; Judge ad hoc Guillaume; Registrar Gautier.

*
*  *

History of the proceedings (paras. 1–28)
The Court begins by recalling that, on 28 August 2014, 

the Federal Republic of Somalia (hereinafter “Somalia”) filed 
in the Registry of the Court an Application instituting pro-
ceedings against the Republic of Kenya (hereinafter “Kenya”) 
concerning a dispute in relation to “the establishment of the 
single maritime boundary between Somalia and Kenya in the 
Indian Ocean delimiting the territorial sea, exclusive econom-
ic zone … and continental shelf, including the continental 
shelf beyond 200 nautical miles”. In its Application, Somalia 
sought to found the jurisdiction of the Court on the declara-
tions made, pursuant to Article 36, paragraph 2, of the Statute 
of the Court, by Somalia on 11 April 1963 and by Kenya on 
19 April 1965. On 7 October 2015, Kenya raised preliminary 
objections to the jurisdiction of the Court and to the admissi-
bility of the Application. By its Judgment of 2 February 2017 
(hereinafter the “2017 Judgment”), the Court rejected the pre-
liminary objections raised by Kenya, and found that it had 
jurisdiction to entertain the Application filed by Somalia and 
that the Application was admissible. Following the filing of 
the Parties’ written pleadings, public hearings on the merits 
were held from 15 to 18 March 2021. Kenya did not participate 
in those hearings.

I. Geographical and historical background (paras. 31–34)
The Court first recalls the Parties’ geographical situation, 

before noting the following facts. On 15 July 1924, Italy and the 
United Kingdom concluded a treaty regulating certain ques-
tions concerning the boundaries of their respective territories 
in East Africa, including what Somalia describes as “the Italian 
colony of Jubaland”, located in present-day Somalia, and the 
British colony of Kenya. By an Exchange of Notes dated 16 and 
26 June 1925, the boundary between the Italian and British 
colonial territories was redefined in its southernmost section. 
Between 1925 and 1927, a joint British-Italian commission 
surveyed and demarcated the boundary. Following the com-
pletion of this exercise, the commission recorded its decisions 
in an Agreement signed on 17 December 1927 (hereinafter the 
“1927 Agreement”), which was subsequently formally con-
firmed by an Exchange of Notes of 22 November 1933 between 
the British and Italian Governments (the 1927 Agreement and 
this Exchange of Notes hereinafter collectively being referred 
to as the “1927/1933 treaty arrangement”). Somalia and Kenya 

gained their independence in 1960 and 1963, respectively. 
Both Parties signed the United Nations Convention on the 
Law of the Sea (hereinafter “UNCLOS” or the “Convention”) 
on 10 December 1982. They ratified it on 2 March 1989 and 
24 July 1989, respectively, and the Convention entered into 
force for them on 16  November  1994. Both Somalia and 
Kenya have filed submissions with the Commission on the 
Limits of the Continental Shelf (hereinafter the “CLCS” or the 
“Commission”) in order to obtain its recommendations on the 
establishment of the outer limits of their continental shelves 
beyond 200 nautical miles, in accordance with Article 76, par-
agraph 8, of UNCLOS. While they previously objected to the 
consideration by the Commission of each other’s submissions, 
these objections were subsequently withdrawn. As of the date 
of the Judgment, the Commission has yet to issue its recom-
mendations in respect of the Parties’ submissions.

II. Overview of the positions of the Parties (para. 35)
The Court notes that the Parties have adopted funda-

mentally different approaches to the delimitation of the mar-
itime areas. Somalia argues that no maritime boundary exists 
between the two States and asks the Court to plot a boundary 
line using the equidistance/special circumstances method (for 
the delimitation of the territorial sea) and the equidistance/
relevant circumstances method (for the maritime areas be-
yond the territorial sea). In its view, an unadjusted equidis-
tance line throughout all maritime areas achieves the equi-
table result required by international law. Kenya, for its part, 
contends that there is already an agreed maritime boundary 
between the Parties, because Somalia has acquiesced to a 
boundary that follows the parallel of latitude at 1° 39’ 43.2” S 
(hereinafter “the parallel of latitude”). Kenya further contends 
that the Parties have considered this to be an equitable delim-
itation, in light of both the geographical context and regional 
practice. Kenya submits that, even if the Court were to con-
clude that there is no maritime boundary in place, it should 
delimit the maritime areas following the parallel of latitude, 
and that, even if the Court were to employ the delimitation 
methodology suggested by Somalia, the outcome, following 
adjustment to reach an equitable result, would be a delimita-
tion that follows the parallel of latitude.

III. Whether Somalia has acquiesced to a maritime bounda-
ry following the parallel of latitude (paras. 36–89)

The Court first ascertains whether there is an agreed 
maritime boundary between the Parties on the basis of ac-
quiescence by Somalia.

It recalls that both Kenya and Somalia are parties to 
UNCLOS. For the delimitation of the territorial sea, Article 15 
of the Convention provides for the use of a median line “failing 
agreement between [the two States] to the contrary”, unless 
“it is necessary by reason of historic title or other special cir-
cumstances to delimit the territorial seas of the two States in 
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a [different] way”. The delimitation of the exclusive economic 
zone and the continental shelf is governed by Article 74, par-
agraph 1, and Article 83, paragraph 1, of the Convention, re-
spectively. They establish that delimitation “shall be effected by 
agreement on the basis of international law”.

The Court reiterates that maritime delimitation between 
States with opposite or adjacent coasts must be effected by 
means of an agreement between them, and that, where such 
an agreement has not been achieved, delimitation should be 
effected by recourse to a third party possessing the necessary 
competence. Maritime delimitation cannot be effected unilat-
erally by either of the States concerned.

An agreement establishing a maritime boundary is usu-
ally expressed in written form. The Court considers, however, 
that the “agreement” referred to in Article 15, Article 74, par-
agraph 1, and Article 83, paragraph 1, of the Convention may 
take other forms as well. The essential question is whether 
there is a shared understanding between the States concerned 
regarding their maritime boundaries.

The jurisprudence relating to acquiescence and tacit 
agreement may be of assistance when examining whether 
there exists an agreement that is not in written form regard-
ing the maritime boundary between two States. In this regard, 
the Court recalls that acquiescence is equivalent to tacit rec-
ognition manifested by unilateral conduct which the other 
party may interpret as consent. If the circumstances are such 
that the conduct of the other State calls for a response, within 
a reasonable period, the absence of a reaction may amount 
to acquiescence. This is based on the principle qui tacet con-
sentire videtur si loqui debuisset ac potuisset. In determining 
whether a State’s conduct calls for a response from another 
State, it is important to consider whether the State has consist-
ently maintained that conduct. In evaluating the absence of a 
reaction, duration may be a significant factor.

The Court observes that it has set a high threshold for 
proof that a maritime boundary has been established by ac-
quiescence or tacit agreement. It has thus emphasized that 
since the establishment of a permanent maritime bounda-
ry is a matter of grave importance, evidence of a tacit legal 
agreement must be compelling. Acquiescence presupposes 
clear and consistent acceptance of another State’s position. To 
date, the Court has recognized the existence of a tacit agree-
ment delimiting a maritime boundary in only one case, in 
which the parties had acknowledged in a binding internation-
al agreement that a maritime boundary already existed. In 
the present case, the Court uses the criteria it has identified in 
earlier cases and examines whether there is compelling evi-
dence that Kenya’s claim to a maritime boundary at the paral-
lel of latitude was maintained consistently and, consequently, 
called for a response from Somalia. It then considers whether 
there is compelling evidence that Somalia clearly and consist-
ently accepted the boundary claimed by Kenya.

In this respect, the Court notes that Somalia and Kenya 
present arguments regarding the Proclamations by the 
President of the Republic of Kenya dated 28 February 1979 
and 9 June 2005 (hereinafter the “1979 Proclamation” and the 
“2005 Proclamation”), Kenya’s 2009 Submission to the CLCS 
and their respective domestic laws. They also refer to other 

conduct of the Parties in the period between 1979 and 2014. 
The Court examines these arguments in turn.

The Court observes that the 1979 and 2005 Proclamations 
both claim a boundary at the parallel of latitude, but Kenya’s 
legislation refers to a boundary along a median or equidistance 
line. Moreover, in Notes Verbales of 26 September 2007 and 
4 July 2008, Kenya requested Somalia to confirm its agreement 
to a boundary along the parallel of latitude, but it has not been 
shown that Somalia provided such confirmation. Furthermore, 
Kenya’s 2009 Submission to the CLCS and a Memorandum 
of Understanding (hereinafter the “MOU”) signed by the two 
States that same year recognize the existence of a maritime 
boundary dispute between the Parties. Finally, the negotia-
tions held between the Parties in 2014 and Notes Verbales of 
Kenya in 2014 and 2015 also indicate a lack of agreement be-
tween the Parties on their maritime boundaries. In light of the 
foregoing, the Court considers that Kenya has not consistently 
maintained its claim that the parallel of latitude constitutes the 
single maritime boundary with Somalia. It thus concludes that 
there is no compelling evidence that Kenya’s claim and relat-
ed conduct were consistently maintained and, consequently, 
called for a response from Somalia.

The Court also considers that Somalia’s conduct be-
tween 1979 and 2014 in relation to its maritime boundary 
with Kenya, in particular its alleged absence of protest against 
Kenya’s claim, does not establish Somalia’s clear and consistent 
acceptance of a maritime boundary at the parallel of latitude. 
In this regard, the Court is of the view that, contrary to what 
is claimed by Kenya, it cannot be inferred from the Parties’ 
positions during the Third United Nations Conference on the 
Law of the Sea that Somalia rejected equidistance as a possible 
method of achieving an equitable solution. Moreover, there 
is no indication that Somalia accepted the boundary claimed 
by Kenya during the bilateral negotiations held in 1980 and 
1981. Furthermore, although Somalia’s Maritime Law of 1988 
refers to a boundary for the territorial sea which follows “a 
straight line toward the sea from the land as indicated on the 
enclosed charts”, this phrase is unclear and, without the charts 
mentioned, its meaning cannot be determined. The Court also 
notes that the 2009 MOU, Somalia’s 2009 submission of pre-
liminary information to the CLCS, a letter from Somalia dated 
19 August 2009 and addressed to the Secretary-General of the 
United Nations, and Somalia’s 2014 objection to the consider-
ation by the CLCS of Kenya’s submission all mention the ex-
istence of a maritime boundary dispute between the Parties. 
Finally, the Court adds that the context of the civil war that 
afflicted Somalia, depriving it of a fully operational govern-
ment and administration between 1991 and 2005, must be 
taken into account in evaluating the extent to which it was in a 
position to react to Kenya’s claim during this period.

In addition, the Court examines other conduct of the 
Parties between 1979 and 2014 concerning naval patrols, 
fisheries, marine scientific research and oil concessions, and 
considers that it does not confirm that Somalia has clearly and 
consistently accepted a boundary at the parallel of latitude.

In conclusion on this question, the Court finds that there is 
no compelling evidence that Somalia has acquiesced to the mar-
itime boundary claimed by Kenya and that, consequently, there 
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is no agreed maritime boundary between the Parties at the par-
allel of latitude. It therefore rejects Kenya’s claim in this respect.

IV. Maritime delimitation (paras. 90–197)
In view of this conclusion, the Court turns to the delimita-

tion of the maritime areas appertaining to Somalia and Kenya.

A. Applicable law (para. 92)
The Court first recalls that both Somalia and Kenya are 

parties to UNCLOS, and the provisions of the Convention 
must therefore be applied in determining the course of the 
maritime boundary between the two States.

B. Starting-point of the maritime boundary (paras. 93–98)
The Court notes that although the Parties initially prof-

fered divergent views on the appropriate approach to defin-
ing the starting-point of the maritime boundary, those views 
evolved in the course of the proceedings and are now by and 
large concordant. Taking into account the views of the Parties, 
the Court considers that the starting-point of the maritime 
boundary is to be determined by connecting the final perma-
nent boundary beacon, known as Primary Beacon No. 29, or 
“PB 29”, to a point on the low-water line by a straight line that 
runs in a south-easterly direction and that is perpendicular 
to “the general trend of the coastline at Dar Es Salam” in ac-
cordance with the terms of the 1927/1933 treaty arrangement.

C. Delimitation of the territorial sea (paras. 99–118)
The Court then turns to the delimitation of the territorial 

sea. It notes that Somalia submits that this delimitation is to 
be effected pursuant to Article 15 of the Convention, whereas 
Kenya maintains that the maritime boundary in the territo-
rial sea already exists at the parallel of latitude. The Court 
recalls that it has already concluded that no such boundary 
was agreed between the Parties. It also observes that Kenya, 
in its Counter-Memorial, referred to the 1927/1933 treaty ar-
rangement and stated that it “provided for the establishment 
of [a] boundary of the territorial sea”. The Court notes, how-
ever, that neither Party asks it to confirm the existence of any 
segment of a maritime boundary or to delimit the bounda-
ry in the territorial sea on the basis of the 1927/1933 treaty 
arrangement. It recalls that in their legislation concerning 
the territorial sea neither Party has referred to the terms of 
the 1927/1933 treaty arrangement to indicate the extent of 
the territorial sea in relation to its adjacent neighbour. The 
Court further notes that the agenda of the meeting between 
Somalia and Kenya, held on 26 and 27 March 2014, to discuss 
the maritime boundary between the two countries, covered 
all maritime zones, including the territorial sea, and that, in 
a presentation attached to the report on that meeting, Kenya 
referred to Articles 15, 74 and 83 of the Convention as relevant 
to maritime delimitation, emphasizing that Article 15 pro-
vides for delimitation through a “[m]edian line for [the] ter-
ritorial sea unless there is an agreement to the contrary based 
on [a] claim by historical title and or special circumstances”. 
In light of the above, the Court considers it unnecessary to de-
cide whether the 1927/1933 treaty arrangement had as an ob-
jective the delimitation of the boundary in the territorial sea.

The Court recalls that the delimitation methodology is 
based on the geography of the coasts of the two States con-
cerned, and that a median or equidistance line is constructed 
using base points appropriate to that geography. It explains 
that, although in the identification of base points the Court 
will have regard to the proposals of the parties, it need not 
select a particular base point, even if the parties are in agree-
ment in that respect, if it does not consider that base point to 
be appropriate. It may select a base point that neither party 
has proposed. The Court further recalls that it has sometimes 
been led to eliminate the disproportionate effect of small is-
lands by not selecting a base point on such small maritime 
features. As the Court has stated in the past, there may be sit-
uations in which the equitableness of an equidistance line de-
pends on the precaution taken to eliminate the disproportion-
ate effect of certain islets, rocks and minor coastal projections.

In the circumstances of the present case, the Court con-
siders it appropriate to place base points for the construction 
of the median line solely on solid land on the mainland coasts 
of the Parties. It does not consider it appropriate to place base 
points on the tiny arid Diua Damasciaca islets, which would 
have a disproportionate impact on the course of the median 
line in comparison to the size of these features. For similar 
reasons, nor does the Court consider it appropriate to select a 
base point on a low-tide elevation off the southern tip of Ras 
Kaambooni, which is a minor protuberance in Somalia’s oth-
erwise relatively straight coastline in the vicinity of the land 
boundary terminus, which constitutes the starting-point for 
the maritime delimitation.

The Court then gives the geographic co-ordinates of the 
base points that it places on the Parties’ coasts for the con-
struction of the median line. The resulting line starts from 
the land boundary terminus and continues out to the point 
(Point A) at a distance of 12 nautical miles from the coast. 
That median line is depicted on sketch-map No. 5 (reproduced 
in the Annex to this Summary).

The Court observes that the course of the median line 
corresponds closely to that of a line “at right angles to the 
general trend of the coastline”, assuming that the 1927/1933 
treaty arrangement, in using this phrase, had as an objective 
to draw a line that continues into the territorial sea, a question 
that the Court need not decide.

D. Delimitation of the exclusive economic zone and the 
continental shelf within 200 nautical miles (paras. 119–177)

1. Delimitation methodology (paras. 119–131)
The Court then proceeds to the delimitation of the 

exclusive economic zone and the continental shelf within 
200 nautical miles from the coasts of the Parties, noting that 
the relevant provisions of the Convention for this exercise are 
contained in Article 74 of UNCLOS for the delimitation of the 
exclusive economic zone and Article 83 for the delimitation 
of the continental shelf. It observes that those provisions are 
of a very general nature and do not provide much by way of 
guidance for those involved in the maritime delimitation ex-
ercise. The goal of that exercise is to achieve an equitable solu-
tion. If two States have freely agreed on a maritime boundary, 
they are deemed to have achieved such an equitable solution. 
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However, if they fail to reach an agreement on their maritime 
boundary and the matter is submitted to the Court, it is the 
task of the Court to find an equitable solution in the maritime 
delimitation it has been requested to effect.

The Court recalls that, since the adoption of the 
Convention, it has gradually developed a maritime delimi-
tation methodology to assist it in carrying out its task. In de-
termining the maritime delimitation line, the Court proceeds 
in three stages, which it described in the case concerning 
Maritime Delimitation in the Black Sea (Romania v. Ukraine). 
In the first stage, the Court will establish the provisional equi-
distance line from the most appropriate base points on the 
parties’ coasts. In the second, the Court will consider whether 
there are factors calling for the adjustment or shifting of the 
provisional equidistance line in order to achieve an equita-
ble result. In the third and final stage, the Court will subject 
the envisaged delimitation line, either the equidistance line 
or the adjusted line, to the disproportionality test. The pur-
pose of this test is to assure the Court that there is no marked 
disproportion between the ratio of the lengths of the parties’ 
relevant coasts and the ratio of the parties’ respective shares 
in the relevant area to be delimited by the envisaged line, and 
thus to confirm that the delimitation achieves an equitable 
solution as required by the Convention.

The Court observes that the three-stage methodology 
is not prescribed by UNCLOS and therefore is not manda-
tory. It has been developed by the Court in its jurisprudence 
on maritime delimitation as part of its effort to arrive at an 
equitable solution, as required by Articles 74 and 83 of the 
Convention. The methodology is based on objective, geo-
graphical criteria, while at the same time taking into account 
any relevant circumstances bearing on the equitableness of 
the maritime boundary. It has brought predictability to the 
process of maritime delimitation and has been applied by the 
Court in a number of past cases. The three-stage methodology 
for maritime delimitation has also been used by internation-
al tribunals. The Court will nonetheless abstain from using 
the three-stage methodology if there are factors which make 
the application of the equidistance method inappropriate, for 
instance if the construction of an equidistance line from the 
coasts is not feasible. This is not the case in the present cir-
cumstances, however, where such a line can be constructed.

Moreover, the Court does not consider that the use of the 
parallel of latitude is the appropriate methodology to achieve 
an equitable solution, as suggested by Kenya. A boundary along 
the parallel of latitude would produce a severe cut-off effect on 
the maritime projections of the southernmost coast of Somalia.

The Court therefore sees no reason in the present case to de-
part from its usual practice of using the three-stage methodology 
to establish the maritime boundary between Somalia and Kenya 
in the exclusive economic zone and on the continental shelf.

2. Relevant coasts and relevant area (paras. 132–141)

(a) Relevant coasts (paras. 132–137)
The Court begins by identifying the relevant coasts of 

the Parties, namely those coasts whose projections overlap. 
It states that, using radial projections which overlap within 
200 nautical miles, it has identified that the relevant coast of 

Somalia extends for approximately 733 km and that of Kenya 
for approximately 511 km.

(b) Relevant area (paras. 138–141)
The Court notes that the Parties disagree as to the identi-

fication of the relevant area. It recalls that it has explained on 
a number of occasions that the relevant area comprises that 
part of the maritime space in which the potential entitlements 
of the parties overlap. The Court also recalls its observation 
that the relevant area cannot extend beyond the area in which 
the entitlements of both parties overlap. In the present case, 
the Court is of the view that, in the north, the relevant area 
extends as far as the overlap of the maritime projections of the 
coast of Kenya and the coast of Somalia. The Court considers 
it appropriate to use the overlap of the 200-nautical-mile ra-
dial projections from the land boundary terminus. As far as 
the southern limit of the relevant area is concerned, the Court 
notes that the Parties agree that the maritime space south of 
the boundary between Kenya and Tanzania is not part of the 
relevant area. The relevant area, as identified by the Court for 
the purpose of delimiting the exclusive economic zone and 
the continental shelf up to 200 nautical miles from the coasts, 
measures approximately 212,844 sq km.

3. Provisional equidistance line (paras. 142–146)
The Court next constructs the provisional equidistance 

line. It identifies the appropriate base points for the construc-
tion of this line within 200 nautical miles of the coasts. The 
provisional equidistance line constructed on the basis of these 
base points begins from the endpoint of the maritime bound-
ary in the territorial sea (Point A) and continues until it reach-
es 200 nautical miles from the starting-point of the maritime 
boundary, at a point (Point 10’) the co-ordinates of which are 
given in the Judgment. The line thus obtained is depicted on 
sketch-map No. 9 (reproduced in the Annex to this Summary).

4. Whether there is a need to adjust the provisional 
equidistance line (paras. 147–174)

The Court considers whether there are factors requiring 
the adjustment or shifting of the provisional equidistance line 
in order to achieve an equitable solution. It recalls that Kenya 
perceives the provisional equidistance line as inequitable 
while Somalia sees no plausible reason for adjusting the line 
and believes that it would constitute an equitable boundary.

The Court notes that Kenya, by invoking various factors 
which it considers relevant circumstances in the context of 
this case, has consistently sought a maritime boundary that 
would follow the parallel of latitude. The Court has already 
concluded that no maritime boundary between Somalia and 
Kenya following the parallel of latitude was established in the 
past. Nor has the Court accepted the methodology based on 
the parallel of latitude for establishing the maritime boundary 
between the Parties as advocated by Kenya. Kenya would now 
like to achieve the same result by a major shifting of the provi-
sional equidistance line, changing its south-easterly direction 
to an exclusively easterly direction. The Court considers that 
such a shifting of the provisional equidistance line, as argued 
for by Kenya, would represent a radical adjustment while 
clearly not achieving an equitable solution. It would severely 
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curtail Somalia’s entitlements to the continental shelf and the 
exclusive economic zone generated by its coast adjacent to that 
of Kenya. A line thus adjusted would not allow the Parties’ 
coasts to produce their effects in terms of maritime entitle-
ments in a reasonable and mutually balanced way.

The Court begins by considering those factors, relied on 
by Kenya, which are non-geographical in nature. First, as far 
as Kenya’s security interests are concerned, the Court observes 
that boundaries between States, including maritime bound-
aries, are aimed at providing permanency and stability. This 
being so, the Court believes that the current security situation 
in Somalia and in the maritime spaces adjacent to its coast is 
not of a permanent nature. The Court is therefore of the view 
that the current security situation does not justify the adjust-
ment of the provisional equidistance line. Moreover, the Court 
recalls its statement in a previous case that legitimate security 
considerations may be a relevant circumstance if a maritime 
delimitation was effected particularly near to the coast of a 
State. This is not the case here, as the provisional equidistance 
line does not pass near the coast of Kenya. The Court also re-
calls that control over the exclusive economic zone and the 
continental shelf is not normally associated with security con-
siderations and does not affect rights of navigation.

Access for Kenya’s fisherfolk to natural resources is 
another factor which Kenya brought to the attention of the 
Court when arguing for the adjustment of the line. The Court 
explains that such a factor can be taken into account as a rel-
evant circumstance in exceptional cases, in particular if the 
line would likely entail catastrophic repercussions for the 
livelihood and economic well-being of the population of the 
countries concerned. On the basis of the evidence before it, 
the Court is not convinced that the provisional equidistance 
line would entail such harsh consequences for the population 
of Kenya in the present case. Moreover, the Court has to con-
sider the well-being of the populations on both sides of the 
delimitation line. In light of the foregoing, the Court cannot 
accept Kenya’s argument that the provisional equidistance 
line would deny Kenya equitable access to fisheries resources 
that are vital to its population.

The Court then turns to another argument put for-
ward by Kenya. It contends that the evidence of the Parties’ 
long-standing and consistent conduct in relation to oil con-
cessions, naval patrols, fishing and other activities reflects 
the existence of “a de facto maritime boundary” along the 
parallel of latitude which calls for the adjustment of the pro-
visional equidistance line. However, the Court recalls that it 
has already concluded that no maritime boundary along the 
parallel of latitude has been agreed by the Parties. There is 
no de facto maritime boundary between Somalia and Kenya. 
The Court therefore cannot accept Kenya’s argument that, on 
the basis of the conduct of the Parties, the provisional equi-
distance line has to be adjusted so that it coincides with the 
alleged de facto maritime boundary.

Finally, the Court considers the two remaining argu-
ments which, according to Kenya, call for the adjustment of 
the provisional equidistance line. Kenya submits that the ap-
plication of an equidistance line would produce a significant 
cut-off effect with respect to its maritime areas, and that the 

regional context and practice require the provisional equidis-
tance line to be adjusted.

The Court recalls that both the ICJ itself and interna-
tional tribunals have acknowledged that the use of an equi-
distance line can produce a cut-off effect, particularly where 
the coastline is characterized by concavity, and that an adjust-
ment of that line might be necessary in order to reach an equi-
table solution. Nevertheless, it considers that any cut-off effect 
as a result of the Kenya-Tanzania maritime boundary is not 
a relevant circumstance. The agreements between Kenya and 
Tanzania are res inter alios acta and cannot per se affect the 
maritime boundary between Kenya and Somalia. However, 
the issue to be considered in the present case is whether the 
use of an equidistance line produces a cut-off effect for Kenya, 
not as a result of the agreed boundary between Kenya and 
Tanzania, but as a result of the configuration of the coastline.

The Court observes that if the examination of the coast-
line is limited only to the coasts of Kenya and Somalia, any 
concavity is not conspicuous. However, examining only the 
coastlines of the two States concerned to assess the extent 
of any cut-off effect resulting from the geographical config-
uration of the coastline may be an overly narrow approach. 
Examining the concavity of the coastline in a broader geo-
graphical configuration is consistent with the approach taken 
by this Court and international tribunals. In this regard, the 
Court refers, in particular, to the two North Sea Continental 
Shelf cases and the Bangladesh/Myanmar and Bangladesh v. 
India cases, before stating that, in the present case, the po-
tential cut-off of Kenya’s maritime entitlements should be as-
sessed in a broader geographical configuration. In the Court’s 
view, the potential cut-off of Kenya’s maritime entitlements 
cannot be properly observed by examining the coasts of 
Kenya and Somalia in isolation. When the mainland coasts 
of Somalia, Kenya and Tanzania are observed together, as a 
whole, the coastline is undoubtedly concave. Kenya faces a 
cut-off of its maritime entitlements as the middle State located 
between Somalia and Tanzania. The presence of Pemba Island, 
a large and populated island that appertains to Tanzania, ac-
centuates this cut-off effect because of its influence on the 
course of a hypothetical equidistance line between Kenya and 
Tanzania. The provisional equidistance line between Somalia 
and Kenya progressively narrows the coastal projection of 
Kenya, substantially reducing its maritime entitlements with-
in 200 nautical miles. This cut-off effect occurs as a result of 
the configuration of the coastline extending from Somalia to 
Tanzania, independently of the boundary line agreed between 
Kenya and Tanzania, which in fact mitigates that effect in the 
south, in the exclusive economic zone and on the continental 
shelf up to 200 nautical miles.

The Court recalls its jurisprudence and that of inter-
national tribunals according to which an adjustment of the 
provisional equidistance line is warranted if the cut-off effect 
is “serious” or “significant”. In the Court’s view, even though 
the cut-off effect in the present case is less pronounced than in 
some other cases, it is nonetheless still serious enough to war-
rant some adjustment to address the substantial narrowing 
of Kenya’s potential entitlements. In order to attenuate this 
cut-off effect, the Court considers it reasonable to adjust the 
provisional equidistance line. In view of these considerations, 
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the Court believes that it is necessary to shift the line to the 
north so that, from Point A, it follows a geodetic line with an 
initial azimuth of 114º. This line would attenuate in a reason-
able and mutually balanced way the cut-off effect produced by 
the unadjusted equidistance line due to the geographical con-
figuration of the coasts of Somalia, Kenya and Tanzania. The 
resulting line would end at its intersection with the 200-nau-
tical-mile limit from the coast of Kenya, at a point (Point B) 
the co-ordinates of which are given in the Judgment. The line 
thus adjusted is depicted on sketch-map No. 11 (reproduced 
in the Annex to this Summary).

5. Disproportionality test (paras. 175–177)
In the final stage, the Court checks whether the envis-

aged delimitation line leads to a significant disproportional-
ity between the ratio of the lengths of the Parties’ respective 
relevant coasts and the ratio of the size of the relevant areas 
apportioned by that line. The Court recalls that the relevant 
coast of Somalia is 733 km long, and that of Kenya, 511 km 
long. The ratio of the relevant coasts is 1:1.43 in favour of 
Somalia. The maritime boundary determined by the Court 
divides the relevant area within 200 nautical miles of the coast 
in such a way that approximately 120,455 sq km would ap-
pertain to Kenya and the remaining part, measuring approx-
imately 92,389 sq km, would appertain to Somalia. The ratio 
between the maritime zones that would appertain respectively 
to Kenya and Somalia is 1:1.30 in favour of Kenya. A com-
parison of these two ratios does not reveal any significant or 
marked disproportionality. The Court is thus satisfied that the 
adjusted line that it has established as the maritime boundary 
for the exclusive economic zones and the continental shelves 
of Somalia and Kenya within 200 nautical miles in the Indian 
Ocean achieves an equitable solution as required by Article 74, 
paragraph 1, and Article 83, paragraph 1, of the Convention.

E. Question of the delimitation of the continental shelf 
beyond 200 nautical miles (paras. 178–197)
The Court turns finally to the question of the delimita-

tion of the continental shelf beyond 200 nautical miles. It first 
recalls that both Parties have asked the Court to determine 
the complete course of the maritime boundary between them, 
including the continental shelf beyond 200 nautical miles. The 
Court also recalls that any claim of continental shelf rights 
beyond 200 miles by a State party to UNCLOS must be in 
accordance with Article 76 of the Convention and reviewed 
by the Commission on the Limits of the Continental Shelf 
established thereunder.

The Court observes that both States have made submis-
sions on the limits of the continental shelf beyond 200 nauti-
cal miles to the Commission in accordance with Article 76, 
paragraph 8, of UNCLOS. The Court notes that both Somalia 
and Kenya have fulfilled their obligations under Article 76 of 
the Convention. At the same time, the Commission has yet 
to consider these submissions and make any recommenda-
tions to Somalia and to Kenya on matters related to the es-
tablishment of the outer limits of their continental shelves. 
It is only after such recommendations are made that Somalia 
and Kenya can establish final and binding outer limits of 

their continental shelves, in accordance with Article 76, par-
agraph 8, of UNCLOS.

The Court emphasizes that the lack of delineation of 
the outer limit of the continental shelf is not, in and of itself, 
an impediment to its delimitation between two States with 
adjacent coasts, as is the case here. The exercise by interna-
tional courts and tribunals of their jurisdiction regarding the 
delimitation of maritime boundaries, including that of the 
continental shelf, is without prejudice to the exercise by the 
Commission of its functions on matters related to the deline-
ation of the outer limits of the continental shelf.

The Court observes that the Parties’ entitlements to the 
continental shelf beyond 200 nautical miles are to be deter-
mined by reference to the outer edge of the continental mar-
gin, to be ascertained in accordance with Article 76, para-
graphs 4 and 5, of UNCLOS. The entitlement of a State to the 
continental shelf beyond 200 nautical miles thus depends on 
geological and geomorphological criteria, subject to the con-
straints set out in Article 76, paragraph 5. An essential step 
in any delimitation is to determine whether there are entitle-
ments, and whether they overlap. The situation in the present 
case is not the same as that addressed by the International 
Tribunal for the Law of the Sea in the Bangladesh/Myanmar 
case. In that case, the unique situation in the Bay of Bengal 
and the negotiation record at the Third United  Nations 
Conference on the Law of the Sea, which threw a particular 
light upon the parties’ contentions on the subject, were suffi-
cient to enable the Tribunal to proceed with the delimitation 
of the area beyond 200 nautical miles.

The Court notes that in their submissions to the 
Commission both Somalia and Kenya claim on the basis of 
scientific evidence a continental shelf beyond 200 nautical 
miles, and that their claims overlap. In most of the area of 
overlapping claims beyond 200 nautical miles, both Parties 
claim that their continental shelf extends to a maximum 
distance of 350 nautical miles. The Court further notes that 
neither Party questions the existence of the other Party’s en-
titlement to a continental shelf beyond 200 nautical miles or 
the extent of that claim. Their dispute concerns the bounda-
ry delimiting that shelf between them. Both Parties in their 
submissions — Somalia in those presented at the close of the 
hearings and Kenya in its Rejoinder — request the Court to 
delimit the maritime boundary between them in the Indian 
Ocean up to the outer limit of the continental shelf. For the 
reasons set out above, the Court proceeds to do so.

As regards the relevant circumstances invoked by Kenya 
for the adjustment of the provisional equidistance line, the 
Court observes that it has already considered them earlier and 
adjusted the line accordingly in the exclusive economic zone 
and on the continental shelf up to 200 nautical miles. It re-
calls that both Somalia and Kenya have claimed a continental 
shelf extending up to 350 nautical miles in the greater part 
of the area of overlapping claims. In view of the foregoing, 
the Court considers it appropriate to extend the geodetic line 
used for the delimitation of the exclusive economic zone and 
the continental shelf within 200 nautical miles to delimit the 
continental shelf beyond 200 nautical miles.
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The Court therefore concludes that the maritime bounda-
ry beyond 200 nautical miles continues along the same geodetic 
line as the adjusted line within 200 nautical miles until it reach-
es the outer limits of the Parties’ continental shelves, which are 
to be delineated by Somalia and Kenya, respectively, on the ba-
sis of the recommendations to be made by the Commission, 
or until it reaches the area where the rights of third States may 
be affected. The direction of that line is depicted on sketch-
map No. 12 (reproduced in the Annex to this Summary).

The Court adds that, depending on the extent of Kenya’s 
entitlement to a continental shelf beyond 200 nautical miles 
as it may be established in the future on the basis of the 
Commission’s recommendation, the delimitation line might 
give rise to an area of limited size located beyond 200 nau-
tical miles from the coast of Kenya and within 200 nautical 
miles from the coast of Somalia, but on the Kenyan side of the 
delimitation line (“grey area”). This possible grey area is de-
picted on sketch-map No. 12. Since the existence of this “grey 
area” is only a possibility, the Court does not consider it nec-
essary, in the circumstances of the present case, to pronounce 
itself on the legal régime that would be applicable in that area.

The complete course of the maritime boundary is depicted 
on sketch-map No. 13 (reproduced in the Annex to this Summary).

V. Alleged violations by Kenya of its international obligations 
(paras. 198–213)

The Court first examines the Applicant’s argument that, 
by its unilateral actions in the disputed area, Kenya has vio-
lated Somalia’s sovereignty over the territorial sea and its sov-
ereign rights and jurisdiction in the exclusive economic zone 
and on the continental shelf. The Court recalls that Somalia’s 
submission was made in the context of proceedings regarding 
a maritime boundary which had never before been settled, 
and that the present Judgment has the effect of fixing the mar-
itime boundary between the Parties. The Court considers that 
when maritime claims of States overlap, maritime activities 
undertaken by a State in an area which is subsequently at-
tributed to another State by a judgment cannot be considered 
to be in violation of the sovereign rights of the latter if those 
activities were carried out before the judgment was delivered 
and if the area concerned was the subject of claims made in 
good faith by both States. Somalia complains of surveying 
and drilling activities conducted or authorized by Kenya in 
areas located entirely or partially north of the equidistance 
line claimed by Somalia as the maritime boundary. There is 
no evidence that Kenya’s claims over the zone concerned were 
not made in good faith. Under the circumstances, the Court 
concludes that it has not been established that Kenya’s mari-
time activities, including those that may have been conducted 
in parts of the disputed area that have now been attributed 
to Somalia, were in violation of Somalia’s sovereignty or its 
sovereign rights and jurisdiction.

The Court then turns to the Applicant’s argument that 
Kenya’s activities were in violation of Article 74, paragraph 3, 
and Article 83, paragraph 3, of UNCLOS. Under these pro-
visions, States with opposite or adjacent coasts that have not 
reached an agreement on the delimitation of the exclusive 
economic zone or continental shelf are under an obligation 

to “make every effort … during this transitional period, not 
to jeopardize or hamper the reaching of the final agreement”. 
The Court considers that the “transitional period” mentioned 
in these provisions refers to the period from the moment the 
maritime delimitation dispute has been established until 
a final delimitation by agreement or adjudication has been 
achieved. The Court recalls that it is of the view that a mar-
itime delimitation dispute between the Parties has been es-
tablished since 2009. Accordingly, the Court only examines 
whether the activities conducted by Kenya after 2009 jeop-
ardized or hampered the reaching of a final agreement on the 
delimitation of the maritime boundary.

The Court observes that Somalia complains of certain 
activities, including the award of oil concession blocks to 
private operators and the performance of seismic and other 
surveys in those blocks, which are of a transitory character. In 
the Court’s view, these activities are not of the kind that could 
lead to permanent physical change in the marine environ-
ment, and it has not been established that they had the effect of 
jeopardizing or hampering the reaching of a final agreement 
on the delimitation of the maritime boundary. Somalia also 
complains of certain drilling activities which are of the kind 
that could lead to permanent physical change in the marine 
environment. Such activities may alter the status quo between 
the parties to a maritime dispute and could jeopardize or 
hamper the reaching of a final agreement. However, the Court 
is of the opinion that, on the basis of the evidence before it, it 
is not in a position to determine with sufficient certainty that 
drilling operations that could have led to permanent physical 
change in the disputed area took place after 2009. The Court 
further notes that, in 2014, the Parties engaged in negotiations 
on maritime delimitation and that, in 2016, Kenya suspended 
its activities in the disputed area and offered to enter into pro-
visional arrangements with Somalia. In light of these circum-
stances, the Court cannot conclude that the activities carried 
out by Kenya in the disputed area jeopardized or hampered 
the reaching of a final agreement on the delimitation of the 
maritime boundary, in violation of Article 74, paragraph 3, 
or Article 83, paragraph 3, of UNCLOS.

For these reasons, the Court finds that Kenya has not 
violated its international obligations through its maritime 
activities in the disputed area. Since Kenya’s international 
responsibility is not engaged, the Court need not examine 
Somalia’s request for reparation. Somalia’s submission must 
therefore be rejected.

Operative clause (para. 214)
For these reasons,
The Court,
(1) Unanimously,
Finds that there is no agreed maritime boundary be-

tween the Federal Republic of Somalia and the Republic of 
Kenya that follows the parallel of latitude described in para-
graph 35 [of the Judgment];

(2) Unanimously,
Decides that the starting-point of the single maritime 

boundary delimiting the respective maritime areas between 
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the Federal Republic of Somalia and the Republic of Kenya is 
the intersection of the straight line extending from the final 
permanent boundary beacon (PB 29) at right angles to the gen-
eral direction of the coast with the low-water line, at the point 
with co-ordinates 1° 39’ 44.0” S and 41° 33’ 34.4” E (WGS 84);

(3) Unanimously,
Decides that, from the starting-point, the maritime 

boundary in the territorial sea follows the median line de-
scribed at paragraph 117 [of the Judgment] until it reaches 
the 12-nautical-mile limit at the point with co-ordinates 
1° 47’ 39.1” S and 41° 43’ 46.8” E (WGS 84) (Point A);

(4) By ten votes to four,
Decides that, from the end of the boundary in the terri-

torial sea (Point A), the single maritime boundary delimiting 
the exclusive economic zone and the continental shelf up to 
200 nautical miles between the Federal Republic of Somalia 
and the Republic of Kenya follows the geodetic line starting 
with azimuth 114° until it reaches the 200-nautical-mile lim-
it measured from the baselines from which the breadth of 
the territorial sea of the Republic of Kenya is measured, at 
the point with co-ordinates 3° 4’ 21.3” S and 44° 35’ 30.7” E 
(WGS 84) (Point B);

In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Bennouna, Xue, Sebutinde, Robinson, 
Iwasawa, Nolte; Judge ad hoc Guillaume;
Against: Judges Abraham, Yusuf, Bhandari, Salam;
(5) By nine votes to five,
Decides that, from Point B, the maritime boundary delim-

iting the continental shelf continues along the same geodetic 
line until it reaches the outer limits of the continental shelf or 
the area where the rights of third States may be affected;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Bennouna, Xue, Sebutinde, Iwasawa, Nolte; 
Judge ad hoc Guillaume;
Against: Judges  Abraham, Yusuf, Bhandari, Robinson, 
Salam;
(6) Unanimously,
Rejects the claim made by the Federal Republic of 

Somalia in its final submission number  4 [concerning the 
allegation that the Republic of Kenya, by its conduct in the 
disputed area, had violated its international obligations].

*
President Donoghue appends a separate opinion to the 

Judgment of the Court; Judges Abraham and Yusuf append 
separate opinions to the Judgment of the Court; Judge Xue 
appends a declaration to the Judgment of the Court; 
Judge  Robinson appends an individual, partly concurring 
and partly dissenting, opinion to the Judgment of the Court; 
Judge ad hoc Guillaume appends a separate opinion to the 
Judgment of the Court.

*
*  *

Separate opinion of President Donoghue

In her separate opinion, President Donoghue explains 
why she has voted in favour of subparagraph (5) of the dis-
positive paragraph of the Judgment, pursuant to which the 
maritime boundary continues beyond 200 nautical miles un-
til it reaches the outer limits of the continental shelf or the 
area where the rights of third States may be affected. She re-
calls that both Parties have asked the Court to delimit the 
continental shelf beyond 200 nautical miles and that neither 
Party has questioned the other Party’s entitlement to outer 
continental shelf or the other Party’s claim that, in certain 
parts of the area in which the Parties’ claims overlap, such en-
titlement extends to 350 nautical miles. President Donoghue 
also indicates that she has cast this vote with reluctance, not 
out of procedural concerns but because the Court has scant 
evidence regarding the existence, shape, extent and continu-
ity of any outer continental shelf that might appertain to the 
Parties. She explains that this case is entirely different from 
other cases in which a tribunal has delimited the outer con-
tinental shelf of two States. President Donoghue also makes 
clear that her doubts about the Court’s decision to delimit 
the outer continental shelf do not result from the particu-
lar course of the boundary that the Court has established. 
Finally, President Donoghue underlines that it cannot be pre-
sumed that a line that achieves an equitable delimitation of 
the 200-nautical-mile zones will also result in equitable de-
limitation of overlapping areas of two States’ outer continental 
shelf, since the juridical basis for entitlement to outer conti-
nental shelf is entirely different from the basis for entitlement 
within 200 nautical miles.

Separate opinion of Judge Abraham

Judge Abraham agrees with most of the conclusions 
reached by the Court.

He disagrees, however, with the line chosen by the Court 
for the maritime boundary both within and, consequently, 
beyond 200 nautical miles. Judge Abraham disagrees with the 
manner in which the Court implements the second stage of the 
“three-stage” method, regarding the existence of relevant cir-
cumstances justifying an adjustment of the provisional equidis-
tance line. Judge Abraham notes that the Court’s jurisprudence 
states that, for the Court to be able to justify an adjustment, 
the concavity of the coastline must lie “within the area to be 
delimited”. Yet, in his view, there is no conspicuous concavity 
in the configuration of Somalia’s coast to the north of Kenya, or 
in the way in which the Somalian and Kenyan coastlines extend 
in broadly the same general direction. Although he accepts that 
it may be reasonable, in some cases, to take account not only of 
the coastal configuration of the two States parties to the pro-
ceedings, but also that of a third State, Judge Abraham consid-
ers that the cut-off effect for Kenya, which results mainly from 
the configuration of its coast in relation to that of Tanzania to 
the south, is not sufficiently “serious” or “significant” to give 
rise to an adjustment of the equidistance line, in any event not 
on the scale of that made by the Court.
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Separate opinion of Judge Yusuf
In his separate opinion, Judge Yusuf explains that he 

agrees with the decision of the Court to reject Kenya’s claim 
that Somalia had acquiesced to a maritime boundary that fol-
lows the parallel of latitude. He also points out that the Court 
was correct in denying Kenya’s request to adjudge and declare 
that the maritime boundary shall follow the parallel of latitude. 
Judge Yusuf expresses his agreement with the application of the 
median line for the delimitation of the territorial sea, pursuant 
to Article 15 of UNCLOS. He disagrees, however, with certain 
aspects of the implementation of that delimitation. In his view, 
the way in which the base points have been selected for the 
construction of the median line departs from the provisions 
of UNCLOS and from the jurisprudence of the Court. The se-
lected base points have resulted in a contrived median line, the 
construction of which appears to have been aimed at producing 
a line which comes as close as possible to a bisector line, al-
though there is nothing that justifies the use of a bisector for the 
delimitation of the territorial sea between Somalia and Kenya.

With respect to the delimitation of the exclusive econom-
ic zone and the continental shelf, Judge Yusuf elucidates his 
main disagreement with the Judgment’s approach to that de-
limitation. His disagreement relates to the manner in which 
the three-stage methodology has been implemented in the 
Judgment, particularly with regard to the adjustment of the 
provisional equidistance line through an unprecedented search 
for a concavity and an elusive cut-off in a so-called “broader 
geographical configuration”. In his opinion, taking into ac-
count extraneous geographical circumstances that lie beyond 
the geography and the relevant coastlines of the Parties can 
only be understood as a “judicial refashioning of geography”, 
which is neither consistent with the cardinal principle that “the 
land dominates the sea” nor with the practice of the Court. 
In addition, Judge Yusuf disagrees with what he considers as 
the incorrect use of the concept of a “serious cut-off” in the 
Judgment, which does not correspond to the ordinary meaning 
of the word “cut-off” in English and diverges from its use in 
international jurisprudence regarding maritime delimitation.

Judge Yusuf further considers that the use of a geodetic 
line based on an incorrectly adjusted equidistance line brings 
into the delimitation of the area beyond 200 nautical miles the 
same flawed reasoning used for the area within the 200-nau-
tical-mile zone. This reasoning does not take into account the 
fact that any “cut-off” effect of Kenya’s coastal projections in the 
outer continental shelf could solely be due to its agreement with 
Tanzania, which should have no legal effect on the delimitation 
between Somalia and Kenya. Moreover, the incorrect adjust-
ment of the equidistance line gives rise to what the Judgment 
refers to as a “possible grey area”, which may also lead in the 
future to a “Court-created” new problem between the Parties.

Declaration of Judge Xue
1. In Judge Xue’s view, this case demonstrates that the 

question whether the three-stage methodology is suitable for 
all types of maritime delimitation cases requires review.

2. She emphasizes that there is no mandatory delimi-
tation methodology provided for under UNCLOS; all that is 

required is to achieve an equitable solution, either through 
negotiations or by a third-party settlement. The historical de-
velopments on the principles for the delimitation of the con-
tinental shelf suggest that the equidistance method was never 
accepted as a rule in international law that applies to maritime 
delimitations. It is the equitable principles enunciated by the 
Court in the North Sea Continental Shelf Judgment that be-
came the guiding principles for maritime delimitation and 
subsequently were reflected in Articles 74 and 83 of UNCLOS. 
Judge Xue considers that the three-stage approach, notwith-
standing its methodological certainty and objectivity, is a 
practice-based method and its criteria and techniques should 
not be applied mechanically.

3. In the present case, Judge Xue observes that the coast-
line of the Parties in the area is simply straight, without any 
particular maritime features or indentations. Being adjacent 
to each other, the coasts of the Parties are both seaward, abut-
ting the same maritime area and the same continental shelf. 
As sketch-map No. 8 in the Judgment illustrates, a substantial 
portion of the relevant coast of Somalia identified by the Court 
does not generate entitlements that actually overlap with those 
from the Kenyan coast. She points out that although radial 
projection is normally used to identify the relevant coasts, it 
is questionable to use it under the present circumstances. It 
overstretches the length of the relevant coasts, particularly that 
on the Somali side. She refers to the Ghana/Côte d’Ivoire case, 
which shared many similarities with the present case. In her 
view, the identification of the relevant coasts and relevant area 
by the ITLOS Chamber properly reflects the technical nex-
us between the relevant coasts and the relevant area for the 
purposes of the delimitation. She stresses that it should be the 
geographic reality and genuine overlapping entitlements that 
determine which part of a coast is relevant.

4. Judge Xue also takes the view that the relevant area 
identified by the Court does not encompass the entire poten-
tial overlapping entitlements of the Parties in this case. In her 
opinion, once the Court decides to go ahead with the delim-
itation of the boundary in the outer continental shelf, even 
with care, it means that the relevant area should include the 
continental shelf beyond 200 nautical miles. With the radial 
projection methodology, it is difficult to proceed to identify-
ing the relevant coasts and the relevant area so that they in-
clude the potential overlapping entitlements in the continen-
tal shelf beyond 200 nautical miles, as its outer limits are not 
yet determined. Referring to the Bangladesh/Myanmar and 
Bangladesh v. India cases, she considers that in the present 
case, the coasts identified are relevant, irrespective of whether 
the continental shelf is within 200 nautical miles or beyond. 
In her view, it is evident that all the overlapping entitlements 
of the Parties could be generated from the coasts of the Parties 
within 200 nautical miles. If frontal projections were used, the 
relevant coasts of the Parties would extend on each side of the 
land boundary terminus for a 200-nautical-mile distance and 
the relevant area would extend south-eastward perpendicular 
to the relevant coasts to the limit of 200 nautical miles, and 
further down to the limit of 350 nautical miles as claimed 
by Kenya. In the south, the relevant area is confined by the 
perpendicular line and the boundary agreed between Kenya 
and Tanzania, and extends along the agreed boundary until 
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the 350-nautical-mile limit as claimed by Kenya. To omit the 
continental shelf beyond 200 nautical miles from the relevant 
area would not enable the Court to conduct a meaningful as-
sessment of the proportion between the ratio of the length of 
the relevant coasts of the Parties and the ratio of the shares 
of the relevant area apportioned to each of them. Judge Xue 
points out that methodological approaches should only serve 
as a means to achieve an equitable solution, but not be an end 
in itself. The paramount consideration should be given to the 
goal of achieving an equitable solution.

5. The second important aspect that Judge Xue would 
like to raise is the consideration of the relevant circumstances. 
She is of the view that maritime delimitation is not just about 
the sharing of a maritime area. The underlying interests of-
ten rest at the heart of the dispute between the parties. When 
the equidistance method alone cannot fulfil the objective of 
achieving an equitable solution in all circumstances, the equi-
table principles should come into play. In essence, the second 
stage is a crucial means to ensure the equitableness of the fi-
nal result of the delimitation. If anything, this should be the 
strength of the three-stage approach.

6. Judge Xue considers that what circumstance is rele-
vant and what is not must be appreciated by the Court in the 
context of a specific case. They cannot be predetermined or pre-
set by certain criteria. In her opinion, the tendency of attach-
ing legal relevance primarily to geographical circumstances, if 
continued, would likely render the second stage into a purely 
geometrical exercise, with a few fixed geophysical factors for 
the Court to consider, thus reducing the discretion of the Court 
in its appreciation of the situation. Eventually, the three-stage 
approach would in effect evolve into a substitute for the equi-
distance method and the equitable principles would vanish 
from the process of delimitation. The fear that the boundless 
proliferation of relevant circumstances would open up a risk of 
assimilating judgments based on law to those rendered ex aequo 
et bono, in her view, is unfounded, because the notion of relevant 
circumstances itself is judicially developed and applied.

7. In the present case, Judge Xue fully concurs with the 
reasoning of the Court with regard to the geographical cir-
cumstances in the region concerned and the cut-off effect pro-
duced by the equidistance line, but she is not contented with 
the way in which the adjustment is done. She notes that the 
Court does not provide much explanation to the adjustment 
of the provisional equidistance line, and moves on to the last 
stage to verify the result. On the face of the figures calculated 
by the Court, no one can seriously challenge its conclusion. 
However, if the identification of the relevant coasts follows a 
different method, the proportionality of the ratio of the coast-
al lengths of the Parties and the ratio of the maritime areas 
apportioned to the Parties respectively would be different.

8. Judge Xue observes that the distinct status and role 
of the disproportionality test is sound in theory, but in prac-
tice it may not play that role. As is demonstrated in this case, 
when geographical factors are the only relevant circumstances 
that call for adjustment of the equidistance line, proportional-
ity between the two ratios would be the primary consideration 
for the Court to rely on. Once that is done, Judge Xue wonders 

how much room is left for the disproportionality test to give 
its checking effect.

Individual opinion, partly concurring and partly 
dissenting, of Judge Robinson

1. Judge Robinson’s opinion addresses four areas of the 
Court’s Judgment, namely, the delimitation of the continental 
shelf beyond 200 nautical miles, the question of a concavity, 
the 1927/1933 treaty arrangement and acquiescence.

The delimitation of the continental shelf beyond 
200 nautical miles

2. In relation to the delimitation of the continental shelf 
beyond 200 nautical miles, Judge Robinson disagrees with the 
finding in paragraph 214 (5) of the Judgment. He argues that 
the operative paragraph makes clear that the Court has delim-
ited the continental shelf beyond 200 nautical miles. However, 
in his view, the Court was not in a position to carry out such a 
delimitation. He gives several reasons for this position.

3. First, he argues that in order to determine a State’s 
entitlement to a continental shelf beyond 200 nautical miles 
there must be in existence a continental margin that extends 
beyond 200  nautical miles and he argues that, in order to 
delimit, the Court must have before it reliable evidence that 
there is in existence in the area beyond 200 nautical miles 
a “submerged prolongation of the land mass of the coastal 
State”. According to Judge Robinson, while it is clear that rec-
ommendations by the CLCS on the outer limit of the con-
tinental shelf do not constitute a necessary precondition for 
maritime delimitation by the Court, he nonetheless argues 
that, in order to carry out such a delimitation, the Court must 
have reliable evidence confirming the existence of a continen-
tal shelf in the area beyond 200 nautical miles if it is to be in 
a position to carry out a delimitation in that area. In his view, 
the Court has ignored this requirement.

4. He argues that in this case, the Court has proceeded 
to delimit the Parties’ continental shelf in the area beyond 
200 nautical miles without any convincing evidence as to the 
existence of a shelf beyond 200 nautical miles. Judge Robinson 
contends that the Court’s Judgment is bereft of even a scintilla 
of reliable evidence that the geological and geomorphological 
criteria, which the Judgment itself refers to in paragraph 193 
as being essential in the determination of state entitlements, 
have been met. According to Judge  Robinson, the Court 
comes closest to identifying evidence of the existence of a 
continental shelf beyond 200 nautical miles when it noted, in 
paragraph 194, “that in their submissions to the Commission 
both Somalia and Kenya claim on the basis of scientific evi-
dence a continental shelf beyond 200 nautical miles and that 
their claims overlap”. However, according to Judge Robinson, 
this observation does not provide a sufficient basis for the 
delimitation because nowhere in the Judgment is there any 
reference to the content of this scientific evidence, and more 
importantly, nowhere in the Judgment is there any analysis of 
that content to show that the Court is satisfied that the neces-
sary geological and geomorphological criteria have been met 
for the existence of a continental shelf beyond 200 nautical 
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miles. In the circumstances, he contends that it appears that 
the principal factors that explain the Court’s decision to de-
limit the continental shelf beyond 200 nautical miles are the 
criterion of the 350-nautical-mile distance as the outer limit 
of the continental shelf and the volition of the Parties to have 
the Court effect a delimitation. However, he argues that, in 
delimiting the continental shelf beyond 200 nautical miles, 
geological and geomorphological factors supersede distance 
as the criteria for determining a State’s entitlement to that 
shelf, thereby rendering less consequential the request of the 
Parties to have the Court effect a delimitation in that area. 
Consequently, he concludes that the lack of any evidence of 
geological and geomorphological data to substantiate the ex-
istence of a continental shelf, and thus, of the entitlement of 
the Parties to a continental shelf beyond 200 nautical miles, 
undermines the validity of the finding in paragraph 214 (5), 
which is the principal conclusion of the Court in the part of its 
Judgment devoted to the delimitation of the continental shelf 
beyond 200 nautical miles.

5. Second, he observes that the Court has carried out 
a delimitation of the continental shelf beyond 200 nautical 
miles in an environment riddled with uncertainty. He argues 
that notwithstanding that delineation of the outer limits of 
the continental shelf is carried out by coastal States on the 
basis of the recommendations of the CLCS, and not by the 
Court, there must be a concern that delimitation and deline-
ation exercises may impact adversely on the Area, defined in 
Article 1 (1) of the Convention. The Area begins where nation-
al jurisdiction ends. He argues that, where it is appropriate, 
the interests of the international community in exploring and 
exploiting the Area is a factor that must be taken into account 
in maritime delimitation in the area beyond 200  nautical 
miles. Recalling the decision in the Bangladesh/Myanmar 
case where the Tribunal expressly considered the possible im-
pact of the delimitation of the shelf beyond 200 nautical miles 
on the interests of the international community in the Area, 
and determined that those interests were not affected, he ar-
gues that it would seem that in the instant case, a statement 
similar to that of the Tribunal in Bangladesh/Myanmar could 
not be made by the Court, because the continental shelf that is 
the subject of delimitation could possibly extend to the Area.

6. Finally, he criticizes the Judgment on the basis that 
in the delimitation of the continental shelf beyond 200 nauti-
cal miles, the Judgment is silent on the question whether the 
methodology the Court has used produces an equitable solu-
tion. He considers this a significant omission because it raises 
serious questions as to whether the delimitation, as required 
by the Convention, has been carried out “in order to achieve 
an equitable solution”.

Concavity

7. Turning to the question of a concavity, Judge Robinson 
argues that case law is generally unhelpful in identifying the 
minimum features for a concavity to result in the equidistance 
line producing a cut-off effect that requires its adjustment in or-
der to achieve an equitable solution. In his view, it is not any and 
every geographical feature that will be sufficient to constitute a 
relevant circumstance; it is only a geographical feature meeting 

the minimum requirement for a concavity and producing a cut-
off effect that will constitute a relevant circumstance requiring 
adjustment of the provisional equidistance line.

8. According to Judge Robinson, in the instant case, 
there must be a doubt as to whether the curvature in the 
Kenyan coast or, for that matter, the curvature in the Somali, 
Kenyan and Tanzanian coasts has the degree of concavity suf-
ficient to result in the equidistance line producing a cut-off 
effect, requiring an adjustment of that line. In his view, the 
greater part of the Kenyan coastline may fairly be described as 
a slight curvature. However, he argues that since, in the result, 
the Court has held this curvature to be a concavity, the rea-
sonable doubt that exists as to whether the feature constitutes 
a concavity means that any cut-off resulting would only war-
rant the slightest adjustment of the equidistance line, because 
that line does not in any significant way prevent Kenya from 
achieving its maximum maritime area in accordance with in-
ternational law; in fact, he argues that the better view might 
very well be that no adjustment is warranted since the cut-off 
is neither serious nor severe.

9. Judge Robinson also makes observations on what the 
Judgment describes as the “broader geographical configura-
tion”. He argues that the Court has followed the Tribunal’s 
decision in Guinea/Guinea-Bissau rather than its Judgment 
in Cameroon v. Nigeria. He points out that in the instant case, 
the Court refers to the “concavity” of a third State, Tanzania, 
not to exclude it from the maritime delimitation between 
Somalia and Kenya, but to include it in that delimitation. In 
his view, the proposition that, in maritime delimitation, ac-
count should be taken of a concavity that is not within the area 
to be delimited but is part of a so-called broader geographical 
configuration, is problematic. According to Judge Robinson, 
in the first place, the concept of a “broader geographical con-
figuration” is itself broad and vague because where the config-
uration begins and ends is a legitimate question. He contends 
that the real danger is that the cut-off effect may result more 
from the geographical feature of a third State—not a party to 
the dispute and not in the delimitation area—than from the 
geographical feature on the coast of the State that is a party to 
the dispute and is within the area to be delimited. He argues 
that this would appear to be so in the present case, because the 
Tanzanian “concavity”, that is not within the area to be delim-
ited, appears more pronounced than the Kenyan “concavity”, 
that is within the area to be delimited. According to him, the 
odd result is a refashioning of geography whereby an adjust-
ment is made to the equidistance line, more on account of a 
“concavity” in the Tanzanian coastline than the “concavity” 
in the Kenyan coastline—a result that is wholly inconsistent 
with the Court’s finding in Cameroon v. Nigeria that, in or-
der to qualify as a relevant circumstance for the purpose of 
adjusting the equidistance line, the concavity must be within 
the area to be delimited. He concludes that Somalia would 
appear to have been disadvantaged by reason of a “concavity” 
that is not within the area to be delimited—an outcome that 
can scarcely be described as equitable.
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The status of the 1927/1933 treaty arrangement

10. Judge Robinson argues that there is a question as to 
whether the Court has interpreted and applied the 1927/1933 
treaty arrangement. According to Judge Robinson, an exam-
ination of paragraphs 109 and 118 of the Judgment reveals 
that the Court has interpreted the treaty arrangement. He ob-
serves that the Court could not have concluded that there was 
a close correspondence between the median line as described 
in paragraph 117 of the Judgment and the course of a line “at 
right angles to the general trend of the coastline” without ex-
amining and interpreting that phrase, which is to be found in 
the 1927/1933 treaty arrangement. However, he acknowledges 
that it might also be argued that in this paragraph the Court 
has not only interpreted the colonial treaty but also applied it. 
However, this is not a view that he shares, but he argues that 
it cannot be ruled out of consideration. His own position is 
that paragraph 214 (2) of the dispositif confirms that the Court 
has not applied the 1927/1933 treaty arrangement because the 
starting-point identified—“the intersection of the straight line 
extending from the final permanent boundary beacon (PB 29) 
at right angles to the general direction of the coast with the 
low-water line”—is not the starting-point set out in the 
1927/1933 treaty arrangement. He argues that this paragraph 
of the dispositif does not use the phrase “at right angles to the 
general trend of the coastline”, which is to be found in para-
graph 118 of the Judgment, and placed in quotation marks to 
indicate that it is taken from the 1927/1933 treaty arrangement. 
In his view, this paragraph, in its reference to the low-water 
line as the starting-point of the boundary, reflects Article 5 
of the Convention, which is the applicable law for the Parties, 
since both States are parties to that Convention. He contends 
that although it may be said that the formulation of this par-
agraph is influenced by the 1927/1933 treaty arrangement, it 
cannot be concluded, that in determining the starting-point 
the Court has applied the 1927/1933 treaty arrangement.

11. Judge Robinson observes that there must be an ex-
planation as to how the colonial treaties between Italy and 
the United Kingdom become relevant to the dispute between 
Somalia and Kenya. According to him, it cannot even be main-
tained that there is a link between the treaty arrangement and 
the dispute on the basis that both cover the same geographical 
area, because the treaties establish a land boundary while the 
dispute between the Parties relates to the sea. However, even if 
both the treaties and the dispute covered the same geographi-
cal area, that would not provide a sufficient link with Somalia 
and Kenya, States that were not parties to the 1927/1933 trea-
ty arrangement. In his view, the closest that the Judgment 
comes to discussing the relationship between the 1927/1933 
treaty arrangement and the dispute is in paragraph 32 of the 
Judgment. He states that in that paragraph, after outlining 
the various instruments described as the 1927/1933 treaty ar-
rangement between Italy and the United Kingdom, there is a 
terse reference to Somalia and Kenya gaining their independ-
ence in 1960 and 1963 respectively. However, he states that no 
link is made between the colonial treaties and the attainment 
of independence between Somalia and Kenya.

12. In Judge Robinson’s view, the 1927/1933 treaty ar-
rangement did not establish a boundary in the territorial sea.

13. Judge Robinson observes that the Judgment does 
not determine whether the 1927/1933 treaty arrangement es-
tablishes a boundary in the territorial sea. In his view, it is pat-
ent that the Judgment seeks to adopt an approach that would 
arrive at a conclusion about the delimitation of the territorial 
sea without any reference to the colonial treaties. Nonetheless, 
as is evident in paragraphs 109 and 118, the Judgment does 
not seem capable of escaping references to those treaties.

14. In questioning the jurisprudential basis of the 
Court’s interpretation, he argues that if the jurisprudential 
basis for the Court’s interpretation of the treaty arrangement 
is not the principle of a succession of States, reflected in the 
1978 Vienna Convention on the Succession of States in respect 
of Treaties, then in his view, it must be that the colonial trea-
ties between Italy and the United Kingdom become relevant 
to the Court’s adjudication in the dispute between Somalia 
and Kenya on the basis of the right to self-determination.

15. He observes that in response to a question by a 
Member of the Court, Somalia stated that “[n]either [it] nor 
Kenya, since their independence and at all times thereafter, 
has ever claimed that the maritime boundary in the territorial 
sea follows a line perpendicular to the coast at Dar es Salam, 
for any distance”. It further added that neither party ac-
cepted nor argued for the 1927  Agreement as binding on 
them in regard to a maritime boundary, for any distance. In 
Judge Robinson’s view, in exercise of their sovereignty and in-
dependence Somalia and Kenya had the right to determine 
their relationship with the colonial treaties, that is, wheth-
er they accepted or rejected them. These two statements by 
Somalia, indicating the Parties’ non-reliance and non-accept-
ance of the colonial treaties, classically reflect the exercise of 
the right to self-determination by newly independent States. 
Consequently, those treaties are inapplicable in the determi-
nation of the maritime dispute between Somalia and Kenya. 
Since those treaties did not establish a boundary in the terri-
torial sea, the question whether there is an obligation under 
customary international law to respect boundaries that exist-
ed at independence does not arise.

Acquiescence

16. Judge Robinson observes that it is settled that, for 
acquiescence to apply, there must be an examination of the 
conduct of the State claiming acquiescence to determine 
whether it is clear and consistent, and as a consequence, calls 
for a response from the alleged acquiescing State. Thus, the 
initial focus is on the conduct of the State claiming acquies-
cence with a view to deciding whether it calls for a response 
from the alleged acquiescing State.

17. He argues that there is an inherent conflict between 
the Court’s finding in paragraph 71 and its finding in para-
graph 72 of the Judgment. After examining the conduct of 
Kenya, the Judgment concludes in paragraph 71 “that Kenya 
has not consistently maintained its claim that the parallel 
of latitude constitutes the single maritime boundary with 
Somalia”. According to Judge Robinson, in effect, the Court 
concluded that by virtue of the inconsistency of Kenya’s con-
duct no response was called for by Somalia; consequently, the 
Court should have dismissed the claim. In his view, there was 
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no need to move on to determine whether Somalia clearly and 
consistently accepted a maritime boundary at the parallel of 
latitude (paragraph 72); to do so undermines the earlier find-
ing that Kenya’s conduct was not consistent and consequently 
no response was called for by Somalia.

18. In Judge Robinson’s view, the conflict between par-
agraphs 71 and 72 of the Judgment is evident because if Kenya 
did not consistently maintain its claim, it would be impossible 
to identify with any certainty what Somalia could clearly and 
consistently have acquiesced to. This explains why the most 
important aspect of the law on acquiescence is an examination 
of the conduct of the State claiming acquiescence to determine 
whether that conduct requires a response. He argues that, in 
particular the Court’s approach flies in the face of the finding 
in paragraph 71 of the Judgment that “it was reasonable for 
Somalia to understand that its maritime boundary with Kenya 
in the territorial sea, in the exclusive economic zone and on the 
continental shelf would be established by an agreement to be 
negotiated and concluded in the future”. Further, if it is rea-
sonable for Somalia to have this understanding, it is difficult 
to appreciate why the Court would go on to examine whether 
Somalia clearly and consistently accepted a maritime bounda-
ry at the parallel of latitude. This is so because the Court could 
only have made this finding on the basis that it had rejected 
Kenya’s claim of Somalia’s acquiescence to a boundary along a 
parallel of latitude—all the more reason why an enquiry into 
Somalia’s conduct was unnecessary.

19. Judge Robinson observes that, having carried out 
its examination of Somalia’s conduct, the Court concludes 
that the conduct of Somalia between 1979 and 2014 did not 
demonstrate “Somalia’s clear and consistent acceptance of a 
maritime boundary at the parallel of latitude” (paragraph 80). 
In his view, an examination of the logic of this conclusion 
shows why the Court’s approach is questionable. He argues 
that, had the finding been that there was evidence demon-
strating Somalia’s clear and consistent acceptance of a mari-
time boundary along a parallel of latitude, it would be impos-
sible to reconcile that finding with the earlier conclusion in 
paragraph 71 of the Judgment, not only that Kenya’s conduct 
did not require a response from Somalia, but also that it was 
reasonable for Somalia to expect that on the basis of Kenya’s 
conduct its maritime boundary with that State would be es-
tablished on the basis of agreement.

Separate opinion of Judge ad hoc Guillaume
Judge ad hoc Guillaume supports the Court’s decision, 

but disagrees with certain points of its reasoning.

First, he agrees with the Court’s finding that Somalia did 
not acquiesce to Kenya’s positions concerning the delimitation 
of its territorial sea and its continental shelf beyond 200 nauti-
cal miles along a parallel of latitude. In his view, however, the 
situation is different as regards the exclusive economic zone. 
Indeed, he recalls that Kenya claimed this parallel of latitude 
in  1979 and  2005 by presidential proclamations circulated 
to all United Nations Member States, and that Somalia did 
not object until 2009. He observes that it may nonetheless be 
asked whether, in matters of such importance, circulation of 
this kind is sufficient to give rise to a tacit agreement by acqui-
escence, or whether a State is required to notify its neighbour 
of its claims directly. He also notes that, prior to 2018, both 
in its negotiations with Somalia and before the Court, Kenya 
never claimed that Somalia had acquiesced, and it behaved as 
if the boundary of the exclusive economic zone had yet to be 
established. It is for these reasons that Judge ad hoc Guillaume 
ultimately supported the Court’s solution on this point.

In addition, like the Court, Judge ad hoc Guillaume 
considers that, as successor States, Kenya and Somalia are 
bound by the three agreements concluded between Italy and 
the United Kingdom, the former colonial Powers, in 1924, 
1927 and 1933, which fixed the boundary between them. 
He notes that these agreements were not abrogated in whole 
or in part by either express or tacit agreement between the 
Parties. Judge ad hoc Guillaume is of the opinion that it was 
therefore incumbent on the Court to apply them in accord-
ance with Article 15 of the United Nations Convention on 
the Law of the Sea. Accordingly, the Court should have first 
determined whether these agreements delimited the territo-
rial sea between the Parties up to 12 nautical miles from the 
coastline. Judge ad hoc Guillaume was thus unable to support 
the Court’s reasoning that it is “unnecessary to decide wheth-
er the 1927/1933 treaty arrangement had as an objective the 
delimitation of the boundary in the territorial sea” (Judgment, 
paragraph 109). He considers that this was the case, and that, 
consequently, the delimitation line is a “straight line running 
in a south-easterly direction at right angles to the general di-
rection of the coast at Dar Es Salam”.

Judge ad hoc Guillaume nonetheless observes that the 
delimitation line adopted by the Court is virtually the same 
as the line fixed under the 1927/1933 treaty arrangement. He 
therefore voted in favour of the co-ordinates set out in the 
third subparagraph of the Judgment’s operative clause, while 
disagreeing with the reasoning adopted.
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Annex
— Sketch-map No. 5: Delimitation of the territorial sea;
— Sketch-map No. 9: Construction of the provisional equidistance line (within 200 nautical miles);
— Sketch-map No. 11: The adjusted line (within 200 nautical miles);
— Sketch-map No. 12: Delimitation beyond 200 nautical miles;
— Sketch-map No. 13: Course of the maritime boundary.
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On 7 December 2021, the International Court of Justice 
delivered its Order on the Request for the indication of provi-
sional measures made by the Republic of Armenia in the case 
concerning Application of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Armenia 
v. Azerbaijan). The Court indicated provisional measures to 
protect certain rights claimed by Armenia and ordered both 
Parties to refrain from any action which might aggravate or 
extend the dispute.

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, 
Bennouna, Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte; Judges ad hoc Keith, Daudet; Registrar Gautier.

*
*  *

The Court begins by recalling that, on 16 September 2021, 
Armenia filed in the Registry of the Court an Application in-
stituting proceedings against Azerbaijan concerning alleged 
violations of the International Convention on the Elimination 
of All Forms of Racial Discrimination of 21 December 1965 
(hereinafter “CERD” or the “Convention”). In its Application, 
Armenia contends that “[f]or decades, Azerbaijan has subject-
ed Armenians to racial discrimination” and that, “[a]s a result 
of this State-sponsored policy of Armenian hatred, Armenians 
have been subjected to systemic discrimination, mass killings, 
torture and other abuse”. According to Armenia, these viola-
tions are directed at individuals of Armenian ethnic or nation-
al origin regardless of their actual nationality. The Application 
contained a Request for the indication of provisional meas-
ures, seeking “to protect and preserve Armenia’s rights and the 
rights of Armenians from further harm, and to prevent the ag-
gravation or extension of [the] dispute, pending the determi-
nation of the merits of the issues raised in the Application”. In 
their Application, the applicant States seek to found the juris-
diction of the Court on Article 84 of the Chicago Convention, 
in conjunction with Article 36, paragraph 1, and Article 37 of 
the Statute of the Court.

I. Introduction (paras. 13–14)
The Court sets out the general historical background 

to the dispute. It recalls in this regard that Armenia and 
Azerbaijan, both of which were Republics of the former 
Union of Soviet Socialist Republics, declared independence 
on 21  September 1991 and 18  October 1991, respective-
ly. In the Soviet Union, the Nagorno-Karabakh region had 
been an autonomous entity (“oblast”) that had a majority 
Armenian ethnic population, lying within the territory of the 
Azerbaijani Soviet Socialist Republic. The Parties’ compet-
ing claims over that region resulted in hostilities that ended 
with a ceasefire in May 1994. Further hostilities erupted in 
September 2020 (hereinafter the “2020 Conflict”), and lasted 
44 days. On 9 November 2020, the President of the Republic 

of Azerbaijan, the Prime Minister of the Republic of Armenia, 
and the President of the Russian Federation signed a state-
ment referred to by the Parties as the “Trilateral Statement”. 
Under the terms of this statement, as of 10 November 2020, 
“[a] complete ceasefire and termination of all hostilities in 
the area of the Nagorno-Karabakh conflict [was] declared”. 
Noting that the differences between the Parties are longstand-
ing and wide-ranging, the Court points out however that the 
Applicant has invoked Article 22 of CERD as the title of juris-
diction in the present proceedings, and that the scope of the 
case is therefore circumscribed by that Convention.

II. Prima facie jurisdiction (paras. 15–43)

1. General observations (paras. 15–18)
The Court recalls that, pursuant to its jurisprudence, it 

may indicate provisional measures only if the provisions re-
lied on by the Applicant appear, prima facie, to afford a basis 
on which its jurisdiction could be founded, but that it need 
not satisfy itself in a definitive manner that it has jurisdiction 
as regards the merits of the case. In the present case, Armenia 
seeks to found the jurisdiction of the Court on Article 36, 
paragraph 1, of the Statute of the Court and on Article 22 
of CERD. The Court must therefore first determine whether 
those provisions prima facie confer upon it jurisdiction to rule 
on the merits of the case, enabling it—if the other necessary 
conditions are fulfilled—to indicate provisional measures.

The Court notes that Armenia and Azerbaijan are both 
parties to CERD and that neither Party made reservations to 
Article 22 or to any other provision of CERD.

2. Existence of a dispute relating to the interpretation or 
application of CERD (paras. 19–29)
The Court recalls that Article 22 of CERD makes the 

Court’s jurisdiction conditional on the existence of a dispute 
relating to the interpretation or application of the Convention. 
Since Armenia has invoked as the basis of the Court’s juris-
diction the compromissory clause in an international conven-
tion, the Court must ascertain whether the acts and omissions 
complained of by the Applicant are capable of falling within 
the provisions of that instrument and whether, as a conse-
quence, the dispute is one which the Court has jurisdiction 
ratione materiae to entertain.

The Court observes that for the purposes of determining 
whether there was a dispute between the parties at the time 
of filing an application, it takes into account in particular any 
statements or documents exchanged between them. In so do-
ing, it pays special attention to “the author of the statement 
or document, their intended or actual addressee, and their 
content”. The existence of a dispute is a matter for objective 
determination by the Court; it is a matter of substance, and 
not a question of form or procedure.

245. APPLICATION OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION 
OF ALL FORMS OF RACIAL DISCRIMINATION (ARMENIA v. AZERBAIJAN) 
[PROVISIONAL MEASURES]

Order of 7 December 2021
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The Court notes that Armenia argues that Azerbaijan has 
acted and continues to act in violation of its obligations under 
Articles 2, 3, 4, 5, 6 and 7 of CERD and asserts that Azerbaijan 
bears responsibility, inter alia, for the inhuman and degrad-
ing treatment of prisoners of war and civilian detainees of 
Armenian national or ethnic origin held in its custody; for 
engaging in practices of ethnic cleansing; for glorifying, re-
warding and condoning acts of racism; for inciting racial ha-
tred, giving as an example, mannequins depicting Armenian 
soldiers in a degrading way at the “Military Trophies Park” 
which opened in Baku in the aftermath of the 2020 Conflict; 
for facilitating, tolerating and failing to punish and prevent 
hate speech; and for systematically destroying and falsifying 
Armenian cultural sites and heritage.

The Court considers that the exchanges between the 
Parties prior to the filing of the Application indicate that they 
differ as to whether certain acts or omissions allegedly com-
mitted by Azerbaijan gave rise to violations of its obligations 
under CERD. The Court notes that, according to Armenia, 
Azerbaijan has violated its obligations under the Convention 
in various ways, while Azerbaijan has denied that it has com-
mitted any of the alleged violations and that the acts com-
plained of fall within the scope of CERD. The Court observes 
that the divergence of views between Armenia and Azerbaijan 
regarding the latter’s compliance with its commitments under 
CERD was already apparent in the first exchange of letters be-
tween the Ministers for Foreign Affairs of the Parties, dated 
11 November 2020 and 8 December 2020 respectively, in the 
immediate aftermath of the 2020 Conflict. For the Court, the 
divergence of views is further demonstrated by subsequent ex-
changes between the Parties. For the purposes of the present 
proceedings, the Court recalls that it is not required to ascer-
tain whether any violations of Azerbaijan’s obligations under 
CERD have occurred, a finding that could only be made as 
part of the examination of the merits of the case. At the stage 
of making an order on provisional measures, the Court’s task 
is to establish whether the acts and omissions complained of by 
Armenia are capable of falling within the provisions of CERD. 
In the Court’s view, at least some of the acts and omissions 
alleged by Armenia to have been committed by Azerbaijan are 
capable of falling within the provisions of the Convention.

The Court finds therefore that there is a sufficient basis 
at this stage to establish prima facie the existence of a dispute 
between the Parties relating to the interpretation or applica-
tion of CERD.

3. Procedural preconditions (paras. 30–42)
Turning to the procedural preconditions set out in 

Article  22 of CERD, the Court observes that, under that 
Article, a dispute may be referred to the Court only if it is “not 
settled by negotiation or by the procedures expressly provided 
for in this Convention”. The Court recalls in that regard that 
it has previously ruled that Article 22 of CERD establishes 
procedural preconditions to be met before the seisin of the 
Court. The Court further recalls that it has also held that the 
above-mentioned preconditions to its jurisdiction are alter-
native and not cumulative. Since Armenia does not contend 
that its dispute with Azerbaijan was submitted to “procedures 
expressly provided for in [the] Convention”, which begin 

with a referral to the Committee on the Elimination of Racial 
Discrimination under Article 11 of CERD, the Court will only 
ascertain whether the dispute is one that is “not settled by 
negotiation”, within the meaning of Article 22. In addition, 
Article 22 of CERD states that a dispute may be referred to 
the Court at the request of any of the parties to that dispute 
only if they have not agreed to another mode of settlement. 
The Court notes in this respect that neither Party contends 
that they have agreed to another mode of settlement. Thus, at 
this stage of the proceedings, the Court will examine whether 
it appears, prima facie, that Armenia genuinely attempted to 
engage in negotiations with Azerbaijan, with a view to resolv-
ing their dispute concerning the latter’s compliance with its 
substantive obligations under CERD, and whether Armenia 
pursued these negotiations as far as possible.

Regarding the precondition of negotiation contained in 
Article 22 of CERD, the Court observes that negotiations are 
distinct from mere protests or disputations and require a genu-
ine attempt by one of the parties to engage in discussions with 
the other party, with a view to resolving the dispute. Where 
negotiations are attempted or have commenced, the precondi-
tion of negotiation is met only when the attempt to negotiate 
has been unsuccessful or where negotiations have failed, be-
come futile or deadlocked. In order to meet this precondition, 
“the subject-matter of the negotiations must relate to the sub-
ject-matter of the dispute which, in turn, must concern the 
substantive obligations contained in the treaty in question”.

The Court notes that, as evidenced by the material be-
fore it, Armenia raised allegations of violations by Azerbaijan 
of its obligations under CERD in various bilateral exchang-
es subsequent to the signing of the Trilateral Statement in 
November  2020. In particular, the Parties corresponded 
through a series of diplomatic Notes over a period running 
from November  2020 to September  2021 and held several 
rounds of bilateral meetings covering the procedural modali-
ties, scope and topics of their negotiations concerning alleged 
violations of obligations arising under CERD.

The Court observes that, between the first exchange 
between the Ministers for Foreign Affairs of Armenia 
and Azerbaijan, by letters dated 11  November 2020 and 
8 December 2020 respectively, and the last bilateral meeting 
held on 14–15 September 2021, the positions of the Parties do 
not appear to have evolved. Although the Parties were able to 
agree on certain procedural modalities, including scheduling 
timetables and topics of discussion, no similar progress was 
made in terms of substantive matters relating to Armenia’s 
allegations of Azerbaijan’s non-compliance with its obliga-
tions under CERD. The information available to the Court 
regarding the bilateral sessions held on 15–16 July 2021, 30–
31 August 2021 and 14–15 September 2021 shows a lack of 
progress in reaching common ground on substantive issues. 
In the view of the Court, despite the fact that Armenia alleged 
in bilateral exchanges that Azerbaijan had violated a number 
of obligations under CERD and that the Parties engaged in a 
significant number of written exchanges and meetings over 
a period of several months, it seems that their positions on 
the alleged non-compliance by Azerbaijan with its obligations 
under CERD remained unchanged and that their negotiations 
had reached an impasse. It therefore appears to the Court that 
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the dispute between the Parties regarding the interpretation 
and application of CERD had not been settled by negotiation 
as of the date of the filing of the Application.

Recalling that, at this stage of the proceedings, the 
Court need only decide whether, prima facie, it has jurisdic-
tion, the Court finds that the procedural preconditions under 
Article 22 of CERD appear to have been met.

4. Conclusion as to prima facie jurisdiction (para. 43)
In light of the foregoing, the Court concludes that, prima 

facie, it has jurisdiction pursuant to Article 22 of CERD to en-
tertain the case to the extent that the dispute between the Parties 
relates to the “interpretation or application” of the Convention.

III. The rights whose protection is sought and the link between 
such rights and the measures requested (paras. 44–68)

In considering the rights whose protection is sought, the 
Court observes that the power of the Court to indicate pro-
visional measures under Article 41 of the Statute has as its 
object the preservation of the respective rights claimed by the 
parties in a case, pending its decision on the merits thereof. It 
follows that the Court must be concerned to preserve by such 
measures the rights which may subsequently be adjudged by 
it to belong to either party. Therefore, the Court may exercise 
this power only if it is satisfied that the rights asserted by the 
party requesting such measures are at least plausible.

The Court adds, however, that, at this stage of the pro-
ceedings, it is not called upon to determine definitively wheth-
er the rights which Armenia wishes to see protected exist; it 
need only decide whether the rights claimed by Armenia on 
the merits, and for which it is seeking protection, are plausible. 
Moreover, a link must exist between the rights whose protec-
tion is sought and the provisional measures being requested.

The Court notes that CERD imposes a number of ob-
ligations on States parties with regard to the elimination of 
racial discrimination in all its forms and manifestations. It 
further notes that that Articles 2, 3, 4, 5, 6 and 7 of CERD 
are intended to protect individuals from racial discrimination 
and recalls, as it did in past cases in which Article 22 of CERD 
was invoked as the basis of its jurisdiction, that there is a cor-
relation between respect for individual rights enshrined in the 
Convention, the obligations of States parties under CERD and 
the right of States parties to seek compliance therewith.

The Court recalls that a State party to CERD may invoke 
the rights set out in the above-mentioned articles only to the 
extent that the acts complained of constitute acts of racial dis-
crimination as defined in Article 1 of the Convention. In the 
context of a request for the indication of provisional meas-
ures, the Court examines whether the rights claimed by an 
applicant are at least plausible.

The Court considers, on the basis of the informa-
tion presented to it by the Parties, that at least some of the 
rights claimed by Armenia are plausible rights under the 
Convention. In relation to persons that Armenia identifies as 
prisoners of war and civilian detainees taken captive during 
the 2020 Conflict or in its aftermath, the Court observes that 
Armenia asserts two distinct rights: the right to be repatriat-
ed and the right to be protected from inhuman or degrading 

treatment. The Court notes that international humanitarian 
law governs the release of persons fighting on behalf of one 
State who were detained during hostilities with another State. 
It also recalls that measures based on current nationality do 
not fall within the scope of CERD. The Court does not con-
sider that CERD plausibly requires Azerbaijan to repatriate all 
persons identified by Armenia as prisoners of war and civilian 
detainees. Armenia has not placed before the Court evidence 
indicating that these persons continue to be detained by rea-
son of their national or ethnic origin. However, the Court 
finds plausible the right of such persons not to be subjected to 
inhuman or degrading treatment based on their national or 
ethnic origin while being detained by Azerbaijan. The Court 
also considers plausible the rights allegedly violated through 
incitement and promotion to racial hatred and discrimina-
tion against persons of Armenian national or ethnic origin by 
high-ranking officials of Azerbaijan and through vandalism 
and desecration affecting Armenian cultural heritage.

The Court then turns to the condition of the link be-
tween the rights claimed by Armenia and the provisional 
measures requested. In this regard the Court recalls that at 
this stage of the proceedings only some of the rights claimed 
by Armenia have been found to be plausible. It will therefore 
limit itself to considering the existence of the requisite link 
between these rights and the measures requested by Armenia.

The Court is of the view that a link exists between cer-
tain measures requested by Armenia and the plausible rights 
it seeks to protect. This is the case for measures aimed at re-
questing Azerbaijan to treat all persons that Armenia identi-
fies as prisoners of war and civilian detainees taken captive 
during the 2020 Conflict or in its aftermath in accordance 
with its obligations under CERD, including with respect to 
their right to security of person and protection by the State 
against all bodily harm; to refrain from espousing hatred 
against persons of Armenian national or ethnic origin; and to 
prevent, prohibit and punish vandalism, destruction or altera-
tion of Armenian historic, cultural and religious heritage and 
to protect the right to access and enjoy that heritage. These 
measures, in the Court’s view, are directed at safeguarding 
plausible rights invoked by Armenia under CERD.

The Court concludes, therefore, that a link exists be-
tween some of the rights claimed by Armenia and some of 
the requested provisional measures.

IV. Risk of irreparable prejudice and urgency (paras. 69–88)
The Court recalls that, pursuant to Article  41 of its 

Statute, it has the power to indicate provisional measures 
when irreparable prejudice could be caused to rights which 
are the subject of judicial proceedings or when the alleged 
disregard of such rights may entail irreparable consequenc-
es. However, the power of the Court to indicate provision-
al measures will be exercised only if there is urgency, in the 
sense that there is a real and imminent risk that irreparable 
prejudice will be caused to the rights claimed before the Court 
gives its final decision. The condition of urgency is met when 
the acts susceptible of causing irreparable prejudice can “oc-
cur at any moment” before the Court makes a final decision 
on the case. The Court must therefore consider whether such 
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a risk exists at this stage of the proceedings. The Court is not 
called upon, for the purposes of its decision on the Request 
for the indication of provisional measures, to establish the 
existence of breaches of CERD, but to determine whether the 
circumstances require the indication of provisional measures 
for the protection of rights under this instrument. It cannot 
at this stage make definitive findings of fact, and the right 
of each Party to submit arguments in respect of the merits 
remains unaffected by the Court’s decision on the Request for 
the indication of provisional measures.

The Court then considers whether irreparable prejudice 
could be caused to those rights which it found to be plausible 
and whether there is urgency, in the sense that there is a real 
and imminent risk that irreparable prejudice will be caused to 
those rights before the Court gives its final decision.

The Court recalls that in past cases in which CERD was 
at issue, it stated that the rights stipulated in Article 5 (a), (b), 
(c), (d) and (e) are of such a nature that prejudice to them is 
capable of causing irreparable harm. The Court considers that 
this statement also holds true in respect of the right of per-
sons not to be subject to racial hatred and discrimination that 
stems from Article 4 of CERD. The Court further observes 
that, as it has noted previously, individuals subject to inhu-
man and degrading treatment or torture could be exposed to 
a serious risk of irreparable prejudice. The Court also recalls 
that it has recognized that psychological distress, like bodily 
harm, can lead to irreparable prejudice.

In the view of the Court, acts prohibited under Article 4 
of CERD—such as propaganda promoting racial hatred and 
incitement to racial discrimination or to acts of violence 
against any group of persons based on their national or eth-
nic origin—can generate a pervasive racially charged environ-
ment within society. This holds particularly true when rheto-
ric espousing racial discrimination is employed by high-rank-
ing officials of the State. Such a situation may have serious 
damaging effects on individuals belonging to the protected 
group. Such damaging effects may include, but are not limited 
to, the risk of bodily harm or psychological harm and distress. 
The Court has also indicated previously that cultural heritage 
could be subject to a serious risk of irreparable prejudice when 
such heritage “has been the scene of armed clashes between 
the Parties” and when “such clashes may reoccur”.

After reviewing the information placed before the Court 
by the Parties, the Court concludes that the alleged disregard of 
the rights deemed plausible by the Court may entail irreparable 
prejudice to those rights and that there is urgency, in the sense 
that there is a real and imminent risk that such prejudice will 
be caused before the Court makes a final decision in the case.

V. Conclusion and measures to be adopted (paras. 89–97)
The Court concludes from all of the above considera-

tions that the conditions required by its Statute for it to indi-
cate provisional measures are met. It is therefore necessary, 
pending its final decision, for the Court to indicate certain 
measures in order to protect the rights claimed by Armenia, 
as identified above. The Court recalls that it has the power, 
under its Statute, when a request for provisional measures has 

been made, to indicate measures that are, in whole or in part, 
other than those requested.

In the present case, having considered the terms of the 
provisional measures requested by Armenia and the circum-
stances of the case, the Court finds that the measures to be 
indicated need not be identical to those requested. The Court 
considers that Azerbaijan must, in accordance with its obliga-
tions under CERD, protect from violence and bodily harm all 
persons captured in relation to the 2020 Conflict who remain 
in detention, and ensure their security and equality before 
the law; take all necessary measures to prevent the incitement 
and promotion of racial hatred and discrimination, including 
by its officials and public institutions, targeted at persons of 
Armenian national or ethnic origin; and, take all necessary 
measures to prevent and punish acts of vandalism and des-
ecration affecting Armenian cultural heritage, including but 
not limited to churches and other places of worship, monu-
ments, landmarks, cemeteries and artefacts.

With regard to certain exhibits in the “Military Trophies 
Park”, the Court takes full cognizance of the representation 
made by the Agent of Azerbaijan during the oral proceedings 
regarding these exhibits, namely that mannequins depicting 
Armenian soldiers and displays of helmets allegedly worn by 
Armenian soldiers during the 2020 Conflict have been perma-
nently removed from the park and will not be shown in the fu-
ture. The Court further notes that the Agent of Azerbaijan also 
referred to two letters, whereby the Director of the “Military 
Trophies Park” indicated that “all mannequins displayed at the 
Military Trophies Park … were removed on October 1, 2021” 
and that, “on October 08, 2021 all helmets were removed from 
the Military Trophies Park”. The Director of the “Military 
Trophies Park” further indicated that “[t]he mannequins and 
helmets will not be displayed at the Military Trophy Park or 
the Memorial Complex/Museum in the future”.

Finally, the Court recalls that Armenia has requested it 
to indicate measures aimed at ensuring the non-aggravation 
of the dispute with Azerbaijan. When it is indicating provi-
sional measures for the purpose of preserving specific rights, 
the Court may also indicate provisional measures with a 
view to preventing the aggravation or extension of a dispute 
whenever it considers that the circumstances so require. In 
the present case, having considered all the circumstances, the 
Court deems it necessary to indicate an additional measure 
directed to both Parties and aimed at ensuring the non-aggra-
vation of their dispute. With regard to Armenia’s request that 
the Court indicate provisional measures directing Azerbaijan 
“to prevent the destruction and ensure the preservation of evi-
dence related to allegations of acts within the scope of CERD” 
and to provide regular reports on the implementation of pro-
visional measures, the Court considers that, in the particular 
circumstances of the case, these measures are not warranted.

VI. Operative paragraph (para. 98)
For these reasons,
The Court,
Indicates the following provisional measures:
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(1) The Republic of Azerbaijan shall, in accordance 
with its obligations under the International Convention on 
the Elimination of All Forms of Racial Discrimination,

(a) By fourteen votes to one,
Protect from violence and bodily harm all persons cap-

tured in relation to the 2020 Conflict who remain in deten-
tion, and ensure their security and equality before the law;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Abraham, Bennouna, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte; Judges ad hoc 
Keith, Daudet;
Against: Judge Yusuf;
(b) Unanimously,
Take all necessary measures to prevent the incitement 

and promotion of racial hatred and discrimination, including 
by its officials and public institutions, targeted at persons of 
Armenian national or ethnic origin;

(c) By thirteen votes to two,
Take all necessary measures to prevent and punish acts of 

vandalism and desecration affecting Armenian cultural her-
itage, including but not limited to churches and other places 
of worship, monuments, landmarks, cemeteries and artefacts;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte; Judge ad hoc 
Daudet;
Against: Judge Yusuf; Judge ad hoc Keith;
(2) Unanimously,
Both Parties shall refrain from any action which might 

aggravate or extend the dispute before the Court or make it 
more difficult to resolve.

*
Judge Yusuf appends a dissenting opinion to the Order of 

the Court; Judge Iwasawa appends a declaration to the Order 
of the Court; Judge ad hoc Keith appends a declaration to the 
Order of the Court.

*
*  *

Dissenting opinion of Judge Yusuf
In his dissenting opinion, Judge Yusuf explains the rea-

sons for his disagreement with subparagraphs 1 (a) and 1 (c) 
of the dispositif of the Order, which he considers as relating 
to rights that do not fall, even prima facie, within the scope 
of CERD. He expresses his concern that through this Order, 
the Court may transform CERD into a receptacle in which 
all sorts of asserted rights may be stuffed. He disagrees with 
the indication by the Court of provisional measures for the 
protection of all persons captured by Azerbaijan in relation 
to the 2020 Conflict from violence and bodily harm without 
at least some evidence that they are being held or allegedly 
mistreated due to their ethnic or national origin, thus bring-
ing their situation under CERD. In his view, such persons 
should certainly be protected from bodily harm and violence, 
but CERD is neither applicable to their detention nor to their 

treatment. In this context, he refers to paragraph 60 of the 
Order, which states that “Armenia has not placed before the 
Court evidence indicating that these persons continue to be 
detained by reason of their national or ethnic origin”. For 
Judge Yusuf, if the Court is not satisfied that these persons 
are being detained by reason of their national or ethnic origin, 
it is difficult to understand by what means the Court has come 
to be persuaded, even prima facie, that the same persons are 
allegedly being mistreated because of their national or ethnic 
origin. It is his view that there are no justifiable grounds in 
CERD in the present case for the Court to exercise the powers 
granted to it by Article 41 of the Statute with respect to the 
alleged mistreatment of such detainees.

Judge Yusuf expresses similar views and concerns with 
regard to the indication of provisional measures on the pre-
vention and punishment of alleged acts of vandalism and 
desecration of cultural heritage sites. In his view, consider-
ations of race and racial discrimination cannot and do not 
apply to the protection of monuments, groups of buildings, 
sites and artifacts. Also, there is neither a direct link nor a 
consequential relationship between Article 5 (e) (vi) of CERD 
and the protection of cultural or religious sites, which falls 
within the ambit of other instruments of international law. 
Furthermore, Judge Yusuf considers it untenable to assert that 
religious heritage, in the sense of churches, cathedrals or oth-
er places of worship, is plausibly protected under CERD since, 
amongst other reasons, the drafters of CERD decided not to 
address religious discrimination or religious intolerance in 
this Convention, and consequently Article 1, paragraph 1, of 
CERD does not list religion or creed amongst the prohibited 
grounds for the purposes of “racial discrimination”.

Declaration of Judge Iwasawa
Judge Iwasawa observes that, in accordance with 

Article  4 of CERD, measures designed to eradicate incite-
ment to racial hatred must be adopted “with due regard to 
the principles of the Universal Declaration of Human Rights”, 
including freedom of expression. The exercise of the right to 
freedom of expression may be subject to certain restrictions, 
which are, however, only permitted under specific conditions. 
Measures designed to eradicate incitement to racial hatred 
must meet those conditions.

The Parties to the present case were twice engaged in 
large-scale hostilities against each other in their recent histo-
ry. Judge Iwasawa emphasizes that it is in these circumstances 
that the Court indicates that Azerbaijan shall take all necessary 
measures to prevent the incitement and promotion of racial ha-
tred targeted at persons of Armenian national or ethnic origin.

Declaration of Judge ad hoc Keith
Judge ad hoc Keith addresses two matters.
First, he offers an additional reason for the rejection of 

the request by Armenia for the release of detainees. The relief 
sought by Armenia in its Application does not include a request 
for the release or repatriation of detainees, and Armenia’s dis-
cussion supporting the request for provisional measures does 
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not go beyond the treatment of detainees, which is the subject 
of the first provisional measure indicated by the Court.

Second, Judge ad hoc Keith explains his negative vote 
on the measure relating to cultural property. He argues that 
CERD does not accord protection to cultural property itself. 
Additionally, access to sites that include Armenian cultural 
property, to the extent that it is protected under CERD, is 

made difficult by landmines, rather than because of the na-
tional or ethnic origin of those seeking access. Further, resto-
ration works on war-damaged property and public works are 
not plausible breaches of CERD. Finally, Judge ad hoc Keith is 
unable to find evidence of a real and imminent risk that irrep-
arable prejudice will be caused to the relevant right.



214

On 7 December 2021, the International Court of Justice 
delivered its Order on the Request for the indication of provi-
sional measures submitted by the Republic of Azerbaijan in the 
case concerning Application of the International Convention 
on the Elimination of all Forms of Racial Discrimination 
(Azerbaijan  v. Armenia). In its Order, the Court indicated 
provisional measures to protect certain rights claimed by 
Azerbaijan and orders both Parties to refrain from any action 
which might aggravate or extend the dispute.

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, 
Bennouna, Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte; Judges ad hoc Keith, Daudet; Registrar Gautier.

*
*  *

The Court begins by recalling that, on 23 September 2021, 
Azerbaijan filed in the Registry of the Court an Application 
instituting proceedings against Armenia concerning alleged 
violations of the International Convention on the Elimination 
of All Forms of Racial Discrimination of 21 December 1965 
(hereinafter “CERD” or the “Convention”).

In its Application, Azerbaijan contends that Armenia has 
engaged and is continuing to engage “in a series of discrimi-
natory acts against Azerbaijanis on the basis of their ‘national 
or ethnic’ origin within the meaning of CERD”. In particular, 
the Applicant claims that “Armenia’s policies and conduct of 
ethnic cleansing, cultural erasure and fomenting of hatred 
against Azerbaijanis systematically infringe the rights and 
freedoms of Azerbaijanis, as well as Azerbaijan’s own rights, 
in violation of CERD”. The Application was accompanied by 
a Request for the indication of provisional measures seeking 
to protect the rights invoked by Azerbaijan “against the harm 
caused by Armenia’s ongoing unlawful conduct”, pending the 
Court’s final decision in the case.

I. Introduction (paras. 13–14)
The Court sets out the general historical background 

to the dispute. It recalls in this regard that Azerbaijan and 
Armenia, both of which were Republics of the former 
Union of Soviet Socialist Republics, declared independence 
on 18  October 1991 and 21  September 1991, respective-
ly. In the Soviet Union, the Nagorno-Karabakh region had 
been an autonomous entity (“oblast”) that had a majority 
Armenian ethnic population, lying within the territory of the 
Azerbaijani Soviet Socialist Republic. The Parties’ compet-
ing claims over that region resulted in hostilities that ended 
with a ceasefire in May 1994. Further hostilities erupted in 
September 2020 (hereinafter the “2020 Conflict”), and lasted 
44 days. On 9 November 2020, the President of the Republic 
of Azerbaijan, the Prime Minister of the Republic of Armenia, 
and the President of the Russian Federation signed a statement 

referred to by the Parties as the “Trilateral Statement”. Under 
the terms of this statement, as of 10 November 2020, “[a] com-
plete ceasefire and termination of all hostilities in the area 
of the Nagorno-Karabakh conflict [was] declared”. Noting 
that the differences between the Parties are longstanding 
and wide-ranging, the Court points out however that the 
Applicant has invoked Article 22 of CERD as the title of ju-
risdiction in the present proceedings, and that the scope of the 
case is therefore circumscribed by that Convention.

II. Prima facie jurisdiction (paras. 15–40)

1. General observations (paras. 15–18)
The Court recalls that, pursuant to its jurisprudence, it 

may indicate provisional measures only if the provisions re-
lied on by the Applicant appear, prima facie, to afford a basis 
on which its jurisdiction could be founded, but that it need not 
satisfy itself in a definitive manner that it has jurisdiction as 
regards the merits of the case. In the present case, Azerbaijan 
seeks to found the jurisdiction of the Court on Article 36, 
paragraph 1, of the Statute of the Court and on Article 22 
of CERD. The Court must therefore first determine whether 
those provisions prima facie confer upon it jurisdiction to rule 
on the merits of the case, enabling it—if the other necessary 
conditions are fulfilled—to indicate provisional measures.

The Court notes that Azerbaijan and Armenia are both 
parties to CERD and that neither Party made reservations to 
Article 22 or to any other provision of CERD.

2. Existence of a dispute relating to the interpretation or 
application of CERD (paras. 19–28)
The Court recalls that Article 22 of CERD makes the 

Court’s jurisdiction conditional on the existence of a dispute 
relating to the interpretation or application of the Convention. 
Since Azerbaijan has invoked as the basis of the Court’s juris-
diction the compromissory clause in an international conven-
tion, the Court must ascertain whether the acts and omissions 
complained of by the Applicant are capable of falling within 
the provisions of that instrument and whether, as a conse-
quence, the dispute is one which the Court has jurisdiction 
ratione materiae to entertain.

The Court observes that for the purposes of determining 
whether there was a dispute between the parties at the time 
of filing an application, it takes into account in particular any 
statements or documents exchanged between them. In so do-
ing, it pays special attention to “the author of the statement 
or document, their intended or actual addressee, and their 
content”. The existence of a dispute is a matter for objective 
determination by the Court; it is a matter of substance, and 
not a question of form or procedure.

The Court notes that Azerbaijan argues that Armenia 
has acted and continues to act in violation of its obligations 
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under Articles 2, 3, 4, 5, 6 and 7 of CERD and asserts that 
Armenia bears responsibility, inter alia, for engaging in prac-
tices of ethnic cleansing. Azerbaijan specifically alleges that 
following the 2020 Conflict Armenia prevented the return 
of displaced ethnic Azerbaijanis to the areas formerly under 
Armenian control by refusing to share information about the 
minefields in the area where their former homes were locat-
ed so as to allow for mine clearance operations. Azerbaijan 
also asserts that Armenia is responsible for inciting hatred 
and violence against persons of Azerbaijani national or ethnic 
origin through hate speech and the dissemination of racist 
propaganda, including at the highest level of its Government; 
for harbouring “armed ethno-nationalist hate groups”; for 
engaging in, sponsoring or supporting disinformation oper-
ations across social media; and for failing to investigate and 
preserve evidence related to violations of obligations arising 
under CERD with regard to ethnic Azerbaijanis.

The Court considers that the exchanges between the 
Parties prior to the filing of the Application indicate that they 
differ as to whether certain acts or omissions allegedly com-
mitted by Armenia gave rise to violations of its obligations 
under CERD. The Court notes that, according to Azerbaijan, 
Armenia has violated its obligations under the Convention in 
various ways, while Armenia has denied that it has committed 
any of the alleged violations and that the acts complained of 
fall within the scope of CERD. The Court observes that the di-
vergence of views between Azerbaijan and Armenia regarding 
the latter’s compliance with its commitments under CERD was 
already apparent in the first exchange of letters between the 
Ministers for Foreign Affairs of the Parties, dated 8 December 
2020 and 22 December 2020 respectively, in the immediate 
aftermath of the 2020 Conflict. For the Court, the divergence 
of views is further demonstrated by subsequent exchanges be-
tween the Parties. For the purposes of the present proceedings, 
the Court recalls that it is not required to ascertain whether 
any violations of Armenia’s obligations under CERD have oc-
curred, a finding that could only be made as part of the ex-
amination of the merits of the case. At the stage of making an 
order on provisional measures, the Court’s task is to establish 
whether the acts and omissions complained of by Azerbaijan 
are capable of falling within the provisions of CERD. In the 
Court’s view, at least some of the acts and omissions alleged by 
Azerbaijan to have been committed by Armenia are capable of 
falling within the provisions of the Convention.

The Court finds therefore that there is a sufficient basis 
at this stage to establish prima facie the existence of a dispute 
between the Parties relating to the interpretation or applica-
tion of CERD.

3. Procedural preconditions (paras. 29–39)
Turning to the procedural preconditions set out in 

Article  22 of CERD, the Court observes that, under that 
Article, a dispute may be referred to the Court only if it is 
“not settled by negotiation or by the procedures expressly 
provided for in this Convention”. The Court recalls in that 
regard that it has previously ruled that Article 22 of CERD 
establishes procedural preconditions to be met before the sei-
sin of the Court. The Court further recalls that it has also held 
that the above-mentioned preconditions to its jurisdiction are 

alternative and not cumulative. Since Azerbaijan does not 
contend that its dispute with Armenia was submitted to “pro-
cedures expressly provided for in [the] Convention”, which 
begin with a referral to the Committee on the Elimination of 
Racial Discrimination under Article 11 of CERD, the Court 
will only ascertain whether the dispute is one that is “not 
settled by negotiation”, within the meaning of Article  22. 
In addition, Article 22 of CERD states that a dispute may be 
referred to the Court at the request of any of the parties to 
that dispute only if they have not agreed to another mode of 
settlement. The Court notes in this respect that neither Party 
contends that they have agreed to another mode of settlement. 
Thus, at this stage of the proceedings, the Court will examine 
whether it appears, prima facie, that Azerbaijan genuinely at-
tempted to engage in negotiations with Armenia, with a view 
to resolving their dispute concerning the latter’s compliance 
with its substantive obligations under CERD, and whether 
Azerbaijan pursued these negotiations as far as possible.

Regarding the precondition of negotiation contained in 
Article 22 of CERD, the Court observes that negotiations are 
distinct from mere protests or disputations and require a genu-
ine attempt by one of the parties to engage in discussions with 
the other party, with a view to resolving the dispute. Where 
negotiations are attempted or have commenced, the precondi-
tion of negotiation is met only when the attempt to negotiate 
has been unsuccessful or where negotiations have failed, be-
come futile or deadlocked. In order to meet this precondition, 
“the subject-matter of the negotiations must relate to the sub-
ject-matter of the dispute which, in turn, must concern the 
substantive obligations contained in the treaty in question”.

The Court notes that, as evidenced by the material be-
fore it, Azerbaijan raised allegations of violations by Armenia 
of its obligations under CERD in various bilateral exchang-
es subsequent to the signing of the Trilateral Statement in 
November  2020. In particular, the Parties corresponded 
through a series of diplomatic Notes over a period running 
from November  2020 to September  2021 and held several 
rounds of bilateral meetings covering the procedural modali-
ties, scope and topics of their negotiations concerning alleged 
violations of obligations arising under CERD.

The Court observes that, between the first exchange be-
tween the Ministers for Foreign Affairs of Azerbaijan and 
Armenia, by letters dated 8 December 2020 and 22 December 
2020 respectively, and the last bilateral meeting held on 
14–15 September 2021, the positions of the Parties do not ap-
pear to have evolved. Although the Parties were able to agree 
on certain procedural modalities, including scheduling time-
tables and topics of discussion, no similar progress was made 
in terms of substantive matters relating to Azerbaijan’s alle-
gations of Armenia’s non-compliance with its obligations un-
der CERD. The information available to the Court regarding 
the bilateral sessions held on 15–16 July 2021, 30–31 August 
2021 and on 14–15 September 2021 shows a lack of progress 
in reaching common ground on substantive issues. The Court 
observes moreover that both Parties appear to accept that ne-
gotiations between them with a view to addressing the CERD-
related complaints levelled by Azerbaijan against Armenia had 
reached an impasse. In the view of the Court, despite the fact 
that Azerbaijan alleged in bilateral exchanges that Armenia 
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had violated a number of obligations under CERD and that the 
Parties engaged in a significant number of written exchang-
es and meetings over a period of several months, it seems that 
their positions on the alleged non-compliance by Armenia with 
its obligations under CERD remained unchanged and that 
their negotiations had reached an impasse. It therefore appears 
to the Court that the dispute between the Parties regarding the 
interpretation and application of CERD had not been settled by 
negotiation as of the date of the filing of the Application.

Recalling that, at this stage of the proceedings, the 
Court need only decide whether, prima facie, it has jurisdic-
tion, the Court finds that the procedural preconditions under 
Article 22 of CERD appear to have been met.

4. Conclusion as to prima facie jurisdiction (para. 40)
In light of the foregoing, the Court concludes that, prima 

facie, it has jurisdiction pursuant to Article 22 of CERD to en-
tertain the case to the extent that the dispute between the Parties 
relates to the “interpretation or application” of the Convention.

III. The rights whose protection is sought and the link between 
such rights and the measures requested (paras. 41–58)

In considering the rights whose protection is sought, the 
Court observes that the power of the Court to indicate pro-
visional measures under Article 41 of the Statute has as its 
object the preservation of the respective rights claimed by the 
parties in a case, pending its decision on the merits thereof. It 
follows that the Court must be concerned to preserve by such 
measures the rights which may subsequently be adjudged by 
it to belong to either party. Therefore, the Court may exercise 
this power only if it is satisfied that the rights asserted by the 
party requesting such measures are at least plausible.

The Court adds, however, that, at this stage of the pro-
ceedings, it is not called upon to determine definitively wheth-
er the rights which Azerbaijan wishes to see protected exist; it 
need only decide whether the rights claimed by Azerbaijan on 
the merits, and for which it is seeking protection, are plausible. 
Moreover, a link must exist between the rights whose protec-
tion is sought and the provisional measures being requested.

*  *
The Court notes that CERD imposes a number of ob-

ligations on States parties with regard to the elimination of 
racial discrimination in all its forms and manifestations. It 
further notes that Articles 2, 3, 4, 5, 6 and 7 of CERD are in-
tended to protect individuals from racial discrimination and 
recalls, as it did in past cases in which Article 22 of CERD was 
invoked as the basis of its jurisdiction, that there is a corre-
lation between respect for individual rights enshrined in the 
Convention, the obligations of States parties under CERD and 
the right of States parties to seek compliance therewith.

The Court further recalls that a State party to CERD may 
invoke the rights set out in the above-mentioned articles only 
to the extent that the acts complained of constitute acts of ra-
cial discrimination as defined in Article 1 of the Convention. 
In the context of a request for the indication of provisional 
measures, the Court examines whether the rights claimed by 
an applicant are at least plausible.

The Court considers, on the basis of the informa-
tion presented to it by the Parties, that at least some of the 
rights claimed by Azerbaijan are plausible rights under the 
Convention. This is the case, with respect to rights allegedly 
violated through Armenia’s failure to condemn the activities 
within its territory of groups that, according to Azerbaijan, 
are armed ethnonationalist hate groups that incite violence 
against ethnic Azerbaijanis, and to punish those responsible 
for such activities. With regard to rights under CERD asserted 
by Azerbaijan with respect to Armenia’s alleged conduct in 
relation to landmines, the Court recalls that Azerbaijan claims 
that this conduct is part of a longstanding campaign of ethnic 
cleansing. The Court recognizes that a policy of driving per-
sons of a certain national or ethnic origin from a particular 
area, as well as preventing their return thereto, can implicate 
rights under CERD and that such a policy can be effected 
through a variety of military means. However, the Court does 
not consider that CERD plausibly imposes any obligation on 
Armenia to take measures to enable Azerbaijan to undertake 
demining or to cease and desist from planting landmines. 
Azerbaijan has not placed before the Court evidence indicat-
ing that Armenia’s alleged conduct with respect to landmines 
has “the purpose or effect of nullifying or impairing the recog-
nition, enjoyment or exercise, on an equal footing,” of rights of 
persons of Azerbaijani national or ethnic origin.

The Court then turns to the condition of the link be-
tween the rights claimed by Azerbaijan and the provisional 
measures requested. In this regard the Court recalls that at 
this stage of the proceedings only some of the rights claimed 
by Azerbaijan have been found to be plausible. It will therefore 
limit itself to considering the existence of the requisite link be-
tween these rights and the measures requested by Azerbaijan.

The Court is of the view that a link exists between one of 
the measures requested by Azerbaijan and the plausible rights 
it seeks to protect. This is the case for the measure aimed at 
ensuring that any organizations and private persons in the 
territory of Armenia do not engage in the incitement and pro-
motion of racial hatred and racially motivated violence tar-
geted at people of Azerbaijani national or ethnic origin. This 
measure, in the view of the Court, is directed at safeguarding 
plausible rights invoked by Azerbaijan under CERD.

The Court concludes, therefore, that a link exists be-
tween some of the rights claimed by Azerbaijan and one of 
the requested provisional measures.

IV. Risk of irreparable prejudice and urgency (paras. 59–67)
The Court recalls that, pursuant to Article  41 of its 

Statute, it has the power to indicate provisional measures 
when irreparable prejudice could be caused to rights which 
are the subject of judicial proceedings or when the alleged 
disregard of such rights may entail irreparable consequenc-
es. However, the power of the Court to indicate provision-
al measures will be exercised only if there is urgency, in the 
sense that there is a real and imminent risk that irreparable 
prejudice will be caused to the rights claimed before the Court 
gives its final decision. The condition of urgency is met when 
the acts susceptible of causing irreparable prejudice can “oc-
cur at any moment” before the Court makes a final decision 
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on the case. The Court must therefore consider whether such 
a risk exists at this stage of the proceedings. The Court is not 
called upon, for the purposes of its decision on the Request 
for the indication of provisional measures, to establish the 
existence of breaches of CERD, but to determine whether the 
circumstances require the indication of provisional measures 
for the protection of rights under this instrument. It cannot 
at this stage make definitive findings of fact, and the right 
of each Party to submit arguments in respect of the merits 
remains unaffected by the Court’s decision on the Request for 
the indication of provisional measures.

The Court then considers whether irreparable prejudice 
could be caused to those rights which it found to be plausible 
and whether there is urgency, in the sense that there is a real 
and imminent risk that irreparable prejudice will be caused to 
those rights before the Court gives its final decision.

The Court recalls that in past cases in which CERD was 
at issue, it stated that the rights stipulated in Article 5 (a), (b), 
(c), (d) and (e) are of such a nature that prejudice to them is 
capable of causing irreparable harm. The Court considers that 
this statement also holds true in respect of the right of per-
sons not to be subject to racial hatred and discrimination that 
stems from Article 4 of CERD.

In the view of the Court, acts prohibited under Article 4 
of CERD  ¾ such as propaganda promoting racial hatred 
and incitement to racial discrimination or to acts of violence 
against any group of persons based on their national or ethnic 
origin ¾ can generate a pervasive racially charged environ-
ment within society. Such a situation may have serious dam-
aging effects on individuals belonging to the protected group. 
Such damaging effects may include, but are not limited to, the 
risk of bodily harm or psychological harm and distress.

In light of these considerations, the Court concludes that 
the alleged disregard of the rights deemed plausible by the 
Court may entail irreparable prejudice to those rights and that 
there is urgency, in the sense that there is a real and imminent 
risk that such prejudice will be caused before the Court makes 
a final decision in the case.

V. Conclusion and measures to be adopted (paras. 68–75)
The Court concludes from all of the above considerations 

that the conditions required by its Statute for it to indicate 
provisional measures are met. It is therefore necessary, pend-
ing its final decision, for the Court to indicate certain meas-
ures in order to protect the rights claimed by Azerbaijan, as 
identified above. The Court recalls that it has the power, under 
its Statute, when a request for provisional measures has been 
made, to indicate measures that are, in whole or in part, other 
than those requested.

In the present case, having considered the terms of the 
provisional measures requested by Azerbaijan and the cir-
cumstances of the case, the Court finds that the measures 
to be indicated need not be identical to those requested. The 
Court considers that Armenia must, pending the final deci-
sion in the case and in accordance with its obligations under 
CERD, take all necessary measures to prevent the incitement 
and promotion of racial hatred, including by organizations 

and private persons in its territory, targeted at persons of 
Azerbaijani national or ethnic origin.

The Court recalls that Azerbaijan has requested it to 
indicate measures aimed at ensuring the non-aggravation of 
the dispute with Armenia. When it is indicating provision-
al measures for the purpose of preserving specific rights, the 
Court may also indicate provisional measures with a view to 
preventing the aggravation or extension of a dispute whenever 
it considers that the circumstances so require. In the pres-
ent case, having considered all the circumstances, the Court 
deems it necessary to indicate an additional measure directed 
to both Parties and aimed at ensuring the non-aggravation 
of their dispute. With regard to Azerbaijan’s request that the 
Court indicate provisional measures directing Armenia to 
“take effective measures to collect, to prevent the destruction 
and ensure the preservation of, evidence related to allegations 
of ethnically-motivated crimes against Azerbaijanis” and to 
provide regular reports on the implementation of provisional 
measures, the Court considers that, in the particular circum-
stances of the case, these measures are not warranted.

VI. Operative paragraph (para. 76)
For these reasons,
The Court,
Indicates the following provisional measures:
(1) Unanimously,
The Republic of Armenia shall, in accordance with its obli-

gations under the International Convention on the Elimination 
of All Forms of Racial Discrimination, take all necessary meas-
ures to prevent the incitement and promotion of racial hatred, 
including by organizations and private persons in its territory, 
targeted at persons of Azerbaijani national or ethnic origin;

(2) Unanimously,
Both Parties shall refrain from any action which might 

aggravate or extend the dispute before the Court or make it 
more difficult to resolve.

*
Judge Iwasawa appends a declaration to the Order of the 

Court.
*

*  *

Declaration of Judge Iwasawa
Judge Iwasawa observes that, in accordance with 

Article  4 of CERD, measures designed to eradicate incite-
ment to racial hatred must be adopted “with due regard to 
the principles of the Universal Declaration of Human Rights”, 
including freedom of expression. The exercise of the right to 
freedom of expression may be subject to certain restrictions, 
which are, however, only permitted under specific conditions. 
Measures designed to eradicate incitement to racial hatred 
must meet those conditions.

The Parties to the present case were twice engaged in 
large-scale hostilities against each other in their recent history. 
Judge Iwasawa emphasizes that it is in these circumstances that 
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the Court indicates that Armenia shall take all necessary meas-
ures to prevent the incitement and promotion of racial hatred 
targeted at persons of Azerbaijani national or ethnic origin.
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On 9 February 2022, the International Court of Justice 
delivered its Judgment on the question of reparations in the 
case concerning Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v. Uganda). In its Judgment, 
the Court fixed the amounts of compensation due from the 
Republic of Uganda to the Democratic Republic of the Congo.

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, 
Bennouna, Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte; Judge ad hoc Daudet; Registrar Gautier.

*
*  *

History of the proceedings (paras. 1–47)
The Court recalls that, on 23 June 1999, the Democratic 

Republic of the Congo (hereinafter the “DRC”) filed in the 
Registry of the Court an Application instituting proceedings 
against the Republic of Uganda (hereinafter “Uganda”) in re-
spect of a dispute concerning “acts of armed aggression perpe-
trated by Uganda on the territory of the Democratic Republic 
of the Congo, in flagrant violation of the United  Nations 
Charter and of the Charter of the Organization of African 
Unity” (emphasis in the original). It also notes that Uganda 
submitted three counter-claims, two of which were found to 
be admissible as such.

The Court then states that, in its Judgment on the merits 
dated 19 December 2005 (hereinafter the “2005 Judgment”), 
it found that Uganda had violated certain obligations incum-
bent on it and was under an obligation to make reparation to 
the DRC for the injury caused.

In relation to the counter-claims presented by Uganda, 
the Court found that the DRC had violated certain obligations 
incumbent on it and that it was under an obligation to make 
reparation to Uganda for the injury caused.

The Court then notes that it further decided in its 
2005 Judgment that, failing agreement between the Parties, 
the question of reparations due would be settled by the Court.

It recalled in this regard that, in May 2015, the DRC re-
quested that the proceedings be resumed, which the Court 
decided to do by an Order of 1 July 2015.

The Court states that, by an Order dated 8 September 
2020, it decided to arrange for an expert opinion, pursuant to 
Article 67 of its Rules, regarding certain heads of damage al-
leged by the Applicant, namely, loss of human life, loss of natu-
ral resources and property damage. By an Order of 12 October 
2020, it appointed the following four experts: Ms  Debarati 
Guha-Sapir, Mr.  Michael Nest, Mr.  Geoffrey Senogles and 
Mr. Henrik Urdal. In December 2020, they filed their reports, 
which were transmitted to the Parties for their observations.

The Court then recalls that public hearings on the ques-
tion of reparations were held in a hybrid format from 20 to 
30 April 2021.

Finally, the Court observes that, at the end of the hear-
ings, the Agent of Uganda informed it that his Government 
“officially waive[d] its counter-claim for reparation for the in-
jury caused by the conduct of the DRC’s armed forces, includ-
ing attacks on the Ugandan diplomatic premises in Kinshasa 
and the maltreatment of Ugandan diplomats”.

I. Introduction (paras. 48–59)
Noting that it falls to the Court to determine the nature 

and amount of reparations to be awarded to the DRC for in-
jury caused by Uganda’s violations of its international obliga-
tions, pursuant to the findings it set out in the 2005 Judgment, 
the Court begins by recalling certain facts and conclusions 
that led it to hold Uganda internationally responsible in that 
Judgment, noting that it will recall the context and other rel-
evant facts of the case in more detail when setting out gener-
al considerations with respect to the question of reparations 
(Part II, Section A) and when addressing the DRC’s claims for 
various forms of damage (Parts III and IV).

II. General considerations (paras. 60–131)

A. Context (paras. 61–68)
Having recalled the positions of the Parties, the Court 

states that the context of the present case is particularly rel-
evant for the analysis of the facts. First and foremost, this 
case concerns one of the most complex and deadliest armed 
conflicts to have taken place on the African continent. There 
were numerous actors operating on the territory of the DRC 
between 1998 and 2003, including the armed forces of various 
States, as well as irregular armed forces that often acted in 
collaboration with the intervening States.

The Court then emphasizes that this case is character-
ized by Uganda’s violation of some of the most fundamental 
principles and rules of international law, namely the princi-
ples of non-use of force and of non-intervention, international 
humanitarian law and basic human rights. Its actions resulted 
in massive infringements of those rights and serious viola-
tions of international humanitarian law, in the form of, inter 
alia, killings, injuries, cruel and inhuman treatment, damage 
to property and the plundering of Congolese natural resourc-
es. The entire district of Ituri fell under the military occupa-
tion and effective control of Uganda. In Kisangani, Uganda 
engaged in large-scale fighting against Rwandan forces.

The Court further observes that the time that has elapsed 
between the current phase of the proceedings and the unfold-
ing of the conflict, namely some 20 years, makes the task of es-
tablishing the course of events and their legal characterization 
even more difficult. The Court notes, however, that the Parties 
have been aware since the 2005 Judgment that they could be 
called upon to provide evidence in reparation proceedings.

The Court is mindful of the fact that evidentiary difficul-
ties arise, to a certain extent, in most situations of international 
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armed conflict. However, questions of reparation are often re-
solved through negotiations between the parties concerned. 
The Court notes that it can only regret the failure, in this case, 
of the negotiations through which the Parties were to “seek 
in good faith an agreed solution” based on the findings of the 
2005 Judgment (I.C.J. Reports 2005, p. 257, para. 261).

The Court states that it will take the context of this case 
into account when determining the extent of the injury and 
assessing the reparation owed (see Parts III and IV).

B. The principles and rules applicable to the assessment 
of reparations in the present case (paras. 69–110)
Having recalled that, in its 2005 Judgment, it found that 

Uganda was under an obligation to make reparation for the 
damage caused by internationally wrongful acts (actions and 
omissions) attributable to it, the Court begins by determining 
the principles and rules applicable to the assessment of repa-
rations in the present case. It does so, first, by distinguishing 
between the different situations that arose during the conflict 
in Ituri and in other areas of the DRC (Subsection 1); second, 
by analysing the required causal nexus between Uganda’s 
internationally wrongful acts and the injury suffered by the 
Applicant (Subsection 2); and, finally, by examining the na-
ture, form and amount of reparation (Subsection 3).

1. The principles and rules applicable to the dif-
ferent situations that arose during the conf lict 
(paras. 73–84)

The Court recalls that the Parties disagree about the 
scope of Uganda’s obligation to make reparation for the injury 
suffered in two different situations: in the district of Ituri, un-
der Ugandan occupation, and in other areas of the DRC out-
side Ituri, including Kisangani where Ugandan and Rwandan 
armed forces were operating simultaneously.

(a) In Ituri (paras. 74–79)
The Court observes that the Parties hold opposing views 

on whether the reparation owed by Uganda to the DRC ex-
tends to damage caused by third parties in the district of Ituri.

Having recalled the arguments of the Parties in this re-
gard, the Court considers that the status of the district of Ituri 
as an occupied territory has a direct bearing on questions of 
proof and the requisite causal nexus. As an occupying Power, 
Uganda had a duty of vigilance in preventing violations of hu-
man rights and international humanitarian law by other ac-
tors present in the occupied territory, including rebel groups 
acting on their own account. Given this duty of vigilance, the 
Court concluded that the Respondent’s responsibility was 
engaged “by its failure … to take measures to … ensure re-
spect for human rights and international humanitarian law 
in Ituri district” (2005 Judgment, I.C.J. Reports 2005, p. 231, 
paras. 178–179, p. 245, para. 211, and p. 280, para. 345, sub-
para. (3) of the operative part). It is thus of the opinion that, 
taking into account this conclusion, it is for Uganda to estab-
lish, in this phase of the proceedings, that a particular injury 
alleged by the DRC in Ituri was not caused by Uganda’s failure 
to meet its obligations as an occupying Power. In the absence 
of evidence to that effect, it may be concluded that Uganda 
owes reparation in relation to such injury.

With respect to natural resources, the Court recalls that, 
in its 2005 Judgment, it considered that Uganda, as an occu-
pying Power, had an “obligation to take appropriate measures 
to prevent the looting, plundering and exploitation of natu-
ral resources in the occupied territory [by] private persons 
in [Ituri] district” (ibid., p. 253, para. 248). The Court found 
that Uganda had “fail[ed] to comply with its obligations under 
Article 43 of the Hague Regulations of 1907 as an occupying 
Power in Ituri in respect of all acts of looting, plundering and 
exploitation of natural resources in the occupied territory” 
(ibid., p. 253, para. 250) and that its international responsibil-
ity was thereby engaged (ibid., p. 281, para. 345, subpara. (4) of 
the operative part). The reparation owed by Uganda in respect 
of acts of looting, plundering and exploitation of natural re-
sources in Ituri will be addressed below.

(b) Outside Ituri (paras. 80–84)
As regards damage that occurred outside Ituri, the Court 

recalls the findings in its 2005 Judgment that the rebel groups 
operating in the territory of the DRC outside of Ituri were not 
under Uganda’s control, that their conduct was not attributa-
ble to it and that Uganda was not in breach of its duty of vigi-
lance with regard to the illegal activities of such groups (I.C.J. 
Reports 2005, p. 226, paras. 160–161, pp. 230–231, para. 177, 
and p. 253, para. 247). Consequently, no reparation can be 
awarded for damage caused by the actions of those groups.

The Court found, in the same Judgment, that, even if the 
MLC was not under the Respondent’s control, the latter pro-
vided support to the group (ibid., p. 226, para. 160), and that 
Uganda’s training and support of the ALC violated certain 
obligations of international law (ibid., p. 226, para. 161). The 
Court will take this finding into account when it considers the 
DRC’s claims for reparation.

It falls to the Court to assess each category of alleged 
damage on a case-by-case basis and to examine whether 
Uganda’s support of the relevant rebel group was a sufficient-
ly direct and certain cause of the injury. The extent of the 
damage and the consequent reparation must be determined 
by the Court when examining each injury concerned. The 
same applies in respect of the damage suffered specifically in 
Kisangani, which the Court will consider in Part III.

2. The causal nexus between the internationally 
wrongful acts and the injury suffered (paras. 85–98)

The Court then recalls that the Parties differ on whether 
reparation should be limited to the injury directly linked to 
an internationally wrongful act or should also cover the indi-
rect consequences of that act.

If further recalls that it may award compensation only 
when an injury is caused by the internationally wrongful act 
of a State. As a general rule, it falls to the party seeking com-
pensation to prove the existence of a causal nexus between 
the internationally wrongful act and the injury suffered. In 
accordance with the jurisprudence of the Court, compensa-
tion can be awarded only if there is “a sufficiently direct and 
certain causal nexus between the wrongful act … and the in-
jury suffered by the Applicant, consisting of all damage of any 
type, material or moral” (Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Bosnia 
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and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. 
Reports 2007 (I), pp. 233–234, para. 462). The Court applied 
this same criterion in two other cases in which the question of 
reparation arose. However, it should be noted that the causal 
nexus required may vary depending on the primary rule vio-
lated and the nature and extent of the injury.

In particular, in the case of damage resulting from war, 
the question of the causal nexus can raise certain difficulties. 
In a situation of a long-standing and large-scale armed con-
flict, as in this case, the causal nexus between the wrongful 
conduct and certain injuries for which an applicant seeks 
reparation may be readily established. For some other inju-
ries, the link between the internationally wrongful act and 
the alleged injury may be insufficiently direct and certain to 
call for reparation. It may be that the damage is attributable 
to several concurrent causes, including the actions or omis-
sions of the respondent. It is also possible that several inter-
nationally wrongful acts of the same nature, but attributable 
to different actors, may result in a single injury or in several 
distinct injuries. The Court notes that it will consider these 
questions as they arise, in light of the facts of this case and the 
evidence available. Ultimately, it is for the Court to decide if 
there is a sufficiently direct and certain causal nexus between 
Uganda’s internationally wrongful acts and the various forms 
of damage allegedly suffered by the DRC.

The Court is of the opinion that, in analysing the causal 
nexus, it must make a distinction between the alleged actions and 
omissions that took place in Ituri, which was under the occupa-
tion and effective control of Uganda, and those that occurred in 
other areas of the DRC, where Uganda did not necessarily have 
effective control, notwithstanding the support it provided to sev-
eral rebel groups whose actions gave rise to damage. The Court 
recalls that Uganda is under an obligation to make reparation for 
all damage resulting from the conflict in Ituri, even that resulting 
from the conduct of third parties, unless it has established, with 
respect to a particular injury, that it was not caused by Uganda’s 
failure to meet its obligations as an occupying Power.

Lastly, the Court cannot accept the Respondent’s argu-
ment based on an analogy with the 2007 Judgment in the case 
concerning Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), in which the Court 
expressly confined itself to determining the specific scope of 
the duty to prevent in the Genocide Convention and did not 
purport to establish a general jurisprudence applicable to all 
cases where a treaty instrument, or other binding legal norm, 
includes an obligation for States to prevent certain acts (ibid., 
pp. 220–221, para. 429). The Court considers that the legal ré-
gimes and factual circumstances in question are not compa-
rable, given that, unlike the above-mentioned Genocide case, 
the present case concerns a situation of occupation.

As regards the injury suffered outside Ituri, the Court 
must take account of the fact that some of this damage oc-
curred as a result of a combination of actions and omissions 
attributable to other States and to rebel groups operating on 
Congolese territory. The Court cannot accept the Applicant’s 
assessment that Uganda is obliged to make reparation for 
45 per cent of all the damage that occurred during the armed 

conflict on Congolese territory. This assessment, which pur-
ports to correspond to the proportion of Congolese territo-
ry under Ugandan influence, has no basis in law or in fact. 
However, the fact that the damage was the result of concur-
rent causes is not sufficient to exempt the Respondent from 
any obligation to make reparation.

The Parties having also addressed the applicable law in 
situations in which multiple actors engage in conduct that gives 
rise to injury, which has particular relevance to the events in 
Kisangani, where the damage alleged by the DRC arose out of 
conflict between the forces of Uganda and those of Rwanda, 
the Court recalls that, in certain situations in which multiple 
causes attributable to two or more actors have resulted in inju-
ry, a single actor may be required to make full reparation for the 
damage suffered. In other situations, in which the conduct of 
multiple actors has given rise to injury, responsibility for part 
of such injury should instead be allocated among those actors. 
The Court states that it will return to this issue in assessing the 
DRC’s claims for compensation in relation to Kisangani.

3. The nature, form and amount of reparation 
(paras. 99–110)

The Court then recalls certain international legal prin-
ciples that inform the determination of the nature, form and 
amount of reparation under the law on the international re-
sponsibility of States in general and in situations of mass vio-
lations in the context of armed conflict in particular.

It thus notes that it is well established in international 
law that the breach of an engagement involves an obligation to 
make reparation in an adequate form. According to the juris-
prudence of the Court, this is an obligation to make full repara-
tion for the damage caused by an internationally wrongful act.

As stated in Article  34 of the ILC Articles on State 
Responsibility, “[f]ull reparation for the injury caused by the 
internationally wrongful act shall take the form of restitution, 
compensation and satisfaction, either singly or in combination”. 
Thus, in accordance with the jurisprudence of the Court, com-
pensation may be an appropriate form of reparation, particu-
larly in those cases where restitution is materially impossible.

In view of the circumstances of the present case, the Court 
emphasizes that it is well established in international law that 
reparation due to a State is compensatory in nature and should 
not have a punitive character. The Court observes, moreover, that 
any reparation is intended, as far as possible, to benefit all those 
who suffered injury resulting from internationally wrongful acts.

The Court notes, however, that the Parties do not agree 
on the principles and methodologies applicable to the assess-
ment of damage resulting from an armed conflict or to the 
quantification of compensation due.

It recalls in this regard that reparation must, as far as 
possible, wipe out all the consequences of the illegal act. The 
Court notes that it has recognized in other cases that the ab-
sence of adequate evidence of the extent of material damage 
will not, in all situations, preclude an award of compensation 
for that damage. While the Court recognizes that there is some 
uncertainty about the exact extent of the damage caused, this 
does not preclude it from determining the amount of com-
pensation. The Court may, on an exceptional basis, award 
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compensation in the form of a global sum, within the range 
of possibilities indicated by the evidence and taking account 
of equitable considerations. Such an approach may be called 
for where the evidence leaves no doubt that an internationally 
wrongful act has caused a substantiated injury, but does not 
allow a precise evaluation of the extent or scale of such injury.

The Court observes that, in most instances, when com-
pensation has been granted in cases involving a large group 
of victims who have suffered serious injury in situations of 
armed conflict, the judicial or other bodies concerned have 
awarded a global sum, for certain categories of injury, on the 
basis of the evidence at their disposal. The Eritrea-Ethiopia 
Claims Commission (hereinafter the “EECC”), for exam-
ple, noted the intrinsic difficulties faced by judicial bodies 
in such situations. It acknowledged that the compensation it 
awarded reflected “the damage that could be established with 
sufficient certainty through the available evidence” (Final 
Award, Eritrea’s Damages Claims, Decision of 17 August 2009, 
United  Nations, Reports of International Arbitral Awards 
(RIAA), Vol. XXVI, p. 516, para. 2), even though the awards 
“probably d[id] not reflect the totality of damage that either 
Party suffered in violation of international law” (ibid.). It also 
recognized that, in the context of proceedings aimed at pro-
viding compensation for injuries affecting large numbers of 
victims, the relevant institutions have adopted less rigorous 
standards of proof. They have accordingly reduced the lev-
els of compensation awarded in order to account for the un-
certainties that flow from applying a lower standard of proof 
(ibid., pp. 528–529, para. 38).

The Court is convinced that it should proceed in this 
manner in the present case. It will take due account of the 
above-mentioned conclusions regarding the nature, form and 
amount of reparation when considering the different forms of 
damage claimed by the DRC.

The Court then turns to the question whether, in deter-
mining the amount of compensation, account should be tak-
en of the financial burden imposed on the responsible State, 
given its economic condition, in particular if there is any 
doubt about the State’s capacity to pay without compromising 
its ability to meet its people’s basic needs. Recalling that the 
EECC raised the matter of the respondent State’s financial ca-
pacity (ibid., Vol. XXVI, pp. 522–524, paras. 19–22), the Court 
notes that it will further address this question below.

C. Questions of proof (paras. 111–126)
Having established the principles and rules applicable to 

the assessment of reparations in the present case, the Court 
examines questions of proof in order to determine who bears 
the burden of proving a fact, the standard of proof, and the 
weight to be given to certain kinds of evidence.

It recalls, as a preliminary matter, that the Court does 
not accept Uganda’s contention that the DRC must prove 
the exact injury suffered by a specific person or property in 
a given location and at a given time for it to award repara-
tion. In cases of mass injuries like the present one, the Court 
may form an appreciation of the extent of damage on which 
compensation should be based without necessarily having to 
identify the names of all victims or specific information about 
each building or other property destroyed in the conflict.

1. The burden of proof (paras. 115–119)
The Court begins by recalling the rules governing the bur-

den of proof. In accordance with its well-established jurispru-
dence on the matter, “as a general rule, it is for the party which 
alleges a fact in support of its claims to prove the existence of 
that fact”. In principle, therefore, it falls to the party alleging a 
fact to submit the relevant evidence to substantiate its claims.

However, the Court considers that this is not an abso-
lute rule applicable in all circumstances. There are situations 
where, as it stated in the Ahmadou Sadio Diallo case (Republic 
of Guinea v. Democratic Republic of the Congo), “this general 
rule would have to be applied flexibly … and, in particular, 
[where] the Respondent may be in a better position to establish 
certain facts”. As noted in the case concerning Land, Island and 
Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua 
intervening, the Court “cannot however apply a presumption 
that evidence which is unavailable would, if produced, have 
supported a particular party’s case; still less a presumption of 
the existence of evidence which has not been produced”.

The Court has thus underlined, in the Ahmadou 
Sadio Diallo case (Republic of Guinea v. Democratic Republic 
of the Congo), that “[t]he determination of the burden of proof 
is in reality dependent on the subject-matter and the nature of 
each dispute brought before the Court; it varies according to 
the type of facts which it is necessary to establish for the pur-
poses of the decision of the case”. It is for the Court to evaluate 
all the evidence produced by the parties and which has been 
duly subjected to their scrutiny, with a view to forming its con-
clusions. Depending on the circumstances of the case, it may 
be that neither party is alone in bearing the burden of proof.

As regards the damage that occurred in the district of 
Ituri, which was under Ugandan occupation, the Court re-
calls the conclusion it reached above (Subsection 1 (a)). In this 
phase of the proceedings, it is for Uganda to establish that a 
particular injury suffered by the DRC in Ituri was not caused 
by its failure to meet its obligations as an occupying Power.

However, as regards damage that occurred on Congolese 
territory outside Ituri, and although the existence of armed 
conflict may make it more difficult to establish the facts, the 
Court is of the view, in accordance with its jurisprudence, that 
“[u]ltimately … it is the litigant seeking to establish a fact who 
bears the burden of proving it; and in cases where evidence 
may not be forthcoming, a submission may in the judgment 
be rejected as unproved”.

2. The standard of proof and degree of certainty 
(paras. 120–126)

In practice, the Court has applied various criteria to assess 
evidence. It considers that the standard of proof may vary from 
case to case and may depend on the gravity of the acts alleged. 
It has also recognized that a State that is not in a position to pro-
vide direct proof of certain facts should be allowed a more lib-
eral recourse to inferences of fact and circumstantial evidence.

The Court has previously addressed the question of the 
weight to be given to certain kinds of evidence. It recalls, as 
noted in its 2005 Judgment, that it

“will treat with caution evidentiary materials specially pre-
pared for this case and also materials emanating from a 
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single source. It will prefer contemporaneous evidence from 
persons with direct knowledge. It will give particular atten-
tion to reliable evidence acknowledging facts or conduct 
unfavourable to the State represented by the person making 
them (Military and Paramilitary Activities in and against 
Nicaragua (Nicaragua v. United States of America), Merits, 
Judgment, I.C.J. Reports 1986, p. 41. para. 64). The Court will 
also give weight to evidence that has not, even before this liti-
gation, been challenged by impartial persons for the correct-
ness of what it contains.” (2005 Judgment, I.C.J. Reports 2005, 
p. 201, para. 61; see also Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Bosnia 
and Herzegovina  v. Serbia and Montenegro), Judgment, 
I.C.J. Reports 2007 (I), pp. 130–131, para. 213.)
The Court stated that the value of reports from official or 

independent bodies depends on a number of factors.
The Court considers it helpful to refer to the practice of 

other international bodies that have addressed the determina-
tion of reparation concerning mass violations in the context of 
armed conflict. The EECC recognized the difficulties associat-
ed with questions of proof in its examination of compensation 
claims for violations of obligations under the jus in bello and jus 
ad bellum committed in the context of an international armed 
conflict. While it required “clear and convincing evidence to 
establish that damage occurred”, the EECC noted that if the 
same high standard were required for quantification of the 
damage, it would thwart any reparation. It therefore required 
“less rigorous proof” for the purposes of quantification (Final 
Award, Eritrea’s Damages Claims, Decision of 17 August 2009, 
RIAA, Vol. XXVI, p. 528, para. 36). Moreover, in its Order for 
Reparations in the Katanga case, which concerns acts that took 
place in the course of the same armed conflict as in the present 
case, the International Criminal Court (hereinafter the “ICC”) 
was mindful of the fact that “the Applicants were not always 
in a position to furnish documentary evidence in support of 
all of the harm alleged, given the circumstances in the DRC” 
(The Prosecutor v. Germain Katanga, ICC-01/04–01/07, Trial 
Chamber II, Order for Reparations pursuant to Article 75 of 
the Statute, 24 March 2017, p. 38, para. 84).

In light of the foregoing and given that a large amount of ev-
idence has been destroyed or rendered inaccessible over the years 
since the armed conflict, the Court is of the view that the stand-
ard of proof required to establish responsibility is higher than in 
the present phase on reparation, which calls for some flexibility.

The Court notes that the evidence included in the case 
file by the DRC is, for the most part, insufficient to reach a 
precise determination of the amount of compensation due. 
However, given the context of armed conflict in this case, the 
Court must take account of other evidence, such as the various 
investigative reports in the case file, in particular those from 
United Nations organs. The Court already examined much 
of this evidence in its 2005 Judgment and took the view that 
some of the United Nations reports, as well as the final report 
of the Judicial Commission of Inquiry into Allegations into 
Illegal Exploitation of Natural Resources and Other Forms of 
Wealth in the DRC established in 2001 (hereinafter the “Porter 
Commission Report”), had probative value when corroborated 
by other reliable sources (I.C.J. Reports 2005, p. 249, para. 237). 
Although the Court noted in 2005 that it was not necessary for 

it to make findings of fact for each individual incident, these 
documents nevertheless record a considerable number of inci-
dents on which the Court can now rely in evaluating the dam-
age and the amount of compensation due. The Court will also 
take more recent evidence into account, notably the “Report 
of the Mapping Exercise documenting the most serious vio-
lations of human rights and international humanitarian law 
committed within the territory of the Democratic Republic of 
the Congo between March 1993 and June 2003”, which was 
published in 2010 by the Office of the High Commissioner for 
Human Rights (hereinafter the “Mapping Report”). The Court 
will also take account of the reports by the Court-appointed 
experts, where it considers them to be relevant.

In the circumstances of the case and given the context 
and the time that has elapsed since the facts in question oc-
curred, the Court considers that it must assess the existence 
and extent of the damage within the range of possibilities 
indicated by the evidence. This may be evidence included in 
the case file by the Parties, in the reports submitted by the 
Court-appointed experts or in reports of the United Nations 
and other national or international bodies. Finally, the Court 
considers that, in such circumstances, an assessment of the 
existence and extent of the damage must be based on reason-
able estimates, taking into account whether a particular find-
ing of fact is supported by more than one source of evidence.

D. The forms of damage subject to reparation 
(paras. 127–131)
The Parties disagree about which forms of damage fall 

within the scope of the 2005 Judgment and thus must be taken 
into account by the Court during this phase of the proceedings.

The Court has already determined, in its 2005 Judgment, 
that Uganda is under an obligation to make reparation for the 
injury caused to the DRC by several actions and omissions at-
tributable to it. It is of the opinion that its task, at this stage 
of the proceedings, is to rule on the nature and amount of 
reparation owed to the DRC by Uganda for the forms of dam-
age established in 2005 that are attributable to it. Indeed, the 
Court’s objective in its 2005 Judgment was not to determine 
the precise injuries suffered by the DRC. It is sufficient for an 
injury claimed by the Applicant to fall within the categories 
established in 2005. As the Court has done in previous cases on 
reparation, it will determine whether each of the claims for rep-
aration falls within the scope of its prior findings on liability.

III. Compensation claimed by the DRC (paras. 132–384)
The Court recalls that the DRC claims compensation for 

damage to persons (Section A), damage to property (Section B), 
damage to natural resources (Section C) and for macroeco-
nomic damage (Section D). It will thus examine these claims 
on the basis of the general considerations described above.

A. Damage to persons (paras. 133–226)
Having recalled the findings set out in its 2005 Judgment, 

the Court notes that the DRC claims a total of at least 
US$4,350,421,800 in compensation for damage to persons 
caused by the internationally wrongful acts of Uganda, and 
that it divides this claim by reference to five forms of damage: 
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loss of life, injuries and mutilations, rape and sexual violence, 
recruitment and deployment of child soldiers, as well as dis-
placement of populations.

1. Loss of life (paras. 135–166)
The Court recalls that the DRC claims compensation for 

the loss of 180,000 civilian lives. To this, the DRC adds a claim 
for the loss of the lives of 2,000 members of the Congolese 
armed forces who were allegedly killed in fighting with the 
Ugandan army or Ugandan-backed armed groups, figures 
which Uganda disputes.

It also recalls that, in its 2005  Judgment, it found, in-
ter alia, that Uganda had committed acts of killing among the 
civilian population, had failed to distinguish between civilian 
and military targets, had not protected the civilian population 
in fighting with other combatants and, as an occupying Power, 
had failed to take measures to respect and ensure respect for 
human rights and international humanitarian law in Ituri 
(I.C.J. Reports 2005, p. 241, para. 211, and p. 280, para. 345, 
subpara.  (3) of the operative part). Furthermore, the Court 
found that Uganda, through its unlawful military interven-
tion in the DRC, had violated the prohibition of the use of force 
as expressed in Article 2, paragraph 4, of the United Nations 
Charter (ibid., p. 227, para. 165). The Court reaffirms that, as 
a matter of principle, the loss of life caused by these interna-
tionally wrongful acts gives rise to the obligation of Uganda to 
make full reparation. To award compensation, the Court must 
determine the existence and extent of the injury suffered by 
the Applicant and satisfy itself that there exists a sufficiently 
direct and certain causal nexus between the Respondent’s in-
ternationally wrongful act and the injury suffered.

The Court examines in turn the various items of ev-
idence presented to it, i.e.  the victim identification forms 
submitted by the DRC, the scientific studies relied on by the 
Applicant, and the report prepared by the Court-appointed 
expert Mr. Urdal. It also examines other forms of evidence, 
i.e. reports produced under the auspices of the United Nations 
(including the Mapping Report) and other documents pre-
pared by independent third parties.

In considering the deficiencies in the evidence presented 
by the DRC, the Court takes into account the extraordinary 
circumstances of the present case, which have restricted the 
ability of the DRC to produce evidence with greater probative 
value (see above). The Court recalls that from 1998 to 2003, 
the DRC did not exercise effective control over Ituri, due to 
belligerent occupation by Uganda. In the Corfu Channel case, 
the Court found that the exclusive territorial control that is 
normally exercised by a State within its frontiers has a bearing 
upon the methods of proof available to other States, which 
may be allowed to have a more liberal recourse to inferenc-
es of fact and circumstantial evidence. This general principle 
also applies to situations in which a State that would normally 
bear the burden of proof has lost effective control over the 
territory where crucial evidence is located on account of the 
belligerent occupation of its territory by another State.

The Court considers that the DRC rightly emphasizes 
that the kind of evidence that is usually provided in cases 
concerning damage to persons, such as death certificates and 

hospital records, is often not available in remote areas lack-
ing basic civilian infrastructure, and that this reality has also 
been recognized by the ICC. The Court recalls the finding of 
the ICC according to which victims of the same conflict were 
not always in a position to furnish documentary evidence 
(see above). In those proceedings, however, many such vic-
tims did in fact provide death certificates and medical reports 
(The Prosecutor v. Germain Katanga, ICC-01/04–01/07, Trial 
Chamber II, Order for Reparations pursuant to Article 75 of 
the Statute, 24 March 2017, paras. 111–112). While it would 
not have been impossible for the DRC to produce such doc-
umentation for a certain number of persons in the present 
case, the Court recognizes the difficulties in obtaining such 
documentation for tens of thousands of alleged victims.

The Court states that it is aware that detailed proof of spe-
cific events that have occurred in a devastating war, in remote 
areas, and almost two decades ago, is often not available. At the 
same time, the Court considers that notwithstanding the dif-
ficult situation in which the DRC found itself, more evidence 
relating to loss of life could be expected to have been collected 
since the Court delivered its 2005 Judgment (see above).

In the Court’s opinion, neither the materials presented 
by the DRC, nor the reports provided by the Court-appointed 
experts or prepared by United Nations bodies contain suffi-
cient evidence to determine a precise or even an approximate 
number of civilian deaths for which Uganda owes repara-
tion. Bearing these limitations in mind, the Court considers 
that the evidence presented to it suggests that the number of 
deaths for which Uganda owes reparation falls in the range 
of 10,000 to 15,000 persons.

Turning to valuation, the Court considers that the DRC 
has not presented convincing evidence for its claim that the 
average amount awarded by Congolese courts to the families 
of victims of war crimes amounts to US$34,000.

Concerning the DRC’s request for compensation for 
2,000 lives allegedly lost among members of its armed forces, 
the Court also notes that the DRC has provided very little 
evidence in support of this claim.

The Court recalls that it may, under the exceptional cir-
cumstances of the present case, award compensation in the form 
of a global sum, within the range of possibilities indicated by 
the evidence and taking into account equitable considerations 
(see above). The Court notes that, while the available evidence 
is not sufficient to determine a reasonably precise or even an 
approximate number of civilian lives lost that are attributable to 
Uganda, it is nevertheless possible to identify a range of possi-
bilities with respect to the number of such civilian lives lost (see 
above). Taking into account all the available evidence, the vari-
ous methodologies proposed to determine the amount of com-
pensation for a human life lost, as well as its jurisprudence and 
the pronouncements of other international bodies, the Court 
decides to award compensation for the loss of civilian lives as 
part of a global sum for all damage to persons (see below).

2. Injuries to persons (paras. 167–181)
The Court then recalls that the DRC requests the Court 

to award US$54,464,000 in compensation for injuries and 
mutilations among the civilian population.
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This claim includes injuries due to deliberate attacks on 
the civilian population, such as direct targeting, mutilation or 
torture, as well as injuries suffered as collateral damage result-
ing from military operations.

The Court notes in this regard that, in its 2005 Judgment, 
it found Uganda responsible for torture and other forms of 
inhuman treatment of the civilian population, as well as for 
failing to distinguish between civilian and military targets 
and to protect the civilian population in fighting with other 
combatants, as well as for failing, as an occupying Power, to 
take measures to respect and ensure respect for human rights 
and international humanitarian law in Ituri district (I.C.J. 
Reports 2005, p. 280, para. 345, subpara. (3) of the operative 
part). Therefore, injuries among the civilian population which 
arise from these acts, as well as from the violation of the pro-
hibition of the use of force and the principle of non-interven-
tion (ibid., p. 280, para. 345, subpara. (1) of the operative part), 
fall within the scope of the 2005 Judgment and are, as a matter 
of principle, subject to the obligation to make reparation.

On the basis of the evidence reviewed, the Court con-
siders that it is unable to determine, with a sufficient level of 
certainty, even an approximate estimate of the number of ci-
vilians injured by internationally wrongful acts of Uganda. It 
notes that the DRC has failed to produce appropriate evidence 
to corroborate its claim that 30,000 civilians were injured in 
Ituri. However, the Court reiterates its conclusions with regard 
to the difficult circumstances prevailing in the DRC and their 
effect on the ability of the Applicant to furnish the kind of evi-
dence normally expected in claims relating to personal injuries. 
It considers that the available evidence at least confirms the oc-
currence of a significant number of injuries in many localities.

Regarding valuation, the Court is of the view that the 
DRC does not provide convincing evidence in respect of the 
figures it puts forward.

The Court recalls that it may, under the exceptional cir-
cumstances of the present case, award compensation in the 
form of a global sum, within the range of possibilities indi-
cated by the evidence and taking into account equitable con-
siderations (see above). The Court notes that the available evi-
dence for personal injuries is less substantial than that for loss 
of life, and that it is impossible to determine, even approxi-
mately, the number of persons injured as to whom Uganda 
owes reparation. The Court can only find that a significant 
number of such injuries occurred and that local patterns can 
be detected. Taking into account all the available evidence, 
the methodologies proposed to assign a value to personal in-
juries, as well as its jurisprudence and the pronouncements of 
other international bodies, the Court decides to award com-
pensation for personal injuries as part of a global sum for all 
damage to persons (see below).

3. Rape and sexual violence (paras. 182–193)
The Court recalls that the DRC seeks US$33,458,000 in 

compensation for 1,710 victims of rape and sexual violence in 
Ituri and for 30 victims of such acts in other parts of the DRC, 
including Kisangani.

The Court notes that, in its 2005  Judgment, Uganda 
was found to be responsible for violations of its obligations 

under international humanitarian law and international hu-
man rights law, including by acts of torture and other forms 
of inhuman treatment (I.C.J. Reports 2005, p. 241, para. 211). 
It further notes that international criminal tribunals as well 
as human rights courts and bodies have recognized that rape 
and other acts of sexual violence committed in the context of 
armed conflict may amount to grave breaches of the Geneva 
Conventions or violations of the laws and customs of war, and 
that they may also constitute a form of torture and inhuman 
treatment. The Court therefore considers that Uganda can be 
required to pay compensation for acts of rape and sexual vi-
olence, to the extent substantiated by the relevant evidence, 
even though such acts were not mentioned specifically in the 
2005 Judgment (see above).

The Court is of the opinion that it is impossible to de-
rive even a broad estimate of the number of victims of rape 
and other forms of sexual violence from the reports and other 
data available to it. However, the Court finds that it is beyond 
doubt that rape and other forms of sexual violence were com-
mitted in the DRC on a large and widespread scale.

Regarding the valuation of the harm suffered by victims 
of rape and sexual violence, the Court finds that the DRC has 
not provided sufficient evidence that would corroborate the 
average amounts that it puts forward.

The Court recalls that it may, under the exceptional cir-
cumstances of the present case, award compensation in the 
form of a global sum, within the range of possibilities indi-
cated by the evidence and taking into account equitable con-
siderations (see above). It notes that the available evidence for 
rape and sexual violence is less substantial than that for loss of 
life, and that it is not possible to determine even an approxi-
mate number of cases of rape and sexual violence attributable 
to Uganda. The Court can only find that a significant number 
of such injuries occurred. Taking into account all the avail-
able evidence, the methodologies proposed to assign a value 
to rape and sexual violence, as well as its jurisprudence and 
the pronouncements of other international bodies, the Court 
decides to award compensation for rape and sexual violence 
as part of a global sum for all damage to persons (see below).

4. Recruitment and deployment of child soldiers 
(paras. 194–206)

The Court recalls that the DRC claims US$30,000,000 as 
compensation for the recruitment of 2,500 child soldiers by 
Uganda and by armed groups supported by Uganda.

It notes that, in its 2005 Judgment, the Court found that 
“there [was] convincing evidence of the training in UPDF 
[Uganda Peoples’ Defence Forces] training camps of child sol-
diers and of the UPDF’s failure to prevent the recruitment of 
child soldiers in areas under its control” (I.C.J. Reports 2005, 
p. 241, para. 210). The DRC’s claim is thus encompassed by 
the 2005 Judgment.

The Court finds that there is limited evidence support-
ing the DRC’s claims regarding the number of child soldiers 
recruited or deployed.

Concerning the valuation of the harm caused with re-
spect to child soldiers, the Court observes that the DRC did 
not provide evidence for the sums that it puts forward. Nor is 
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it convinced by the figures provided by the Court-appointed 
expert Mr. Senogles.

The Court recalls that it may, under the exceptional 
circumstances of the present case, award compensation in 
the form of a global sum, within the range of possibilities 
indicated by the evidence and taking into account equitable 
considerations (see above). The Court notes that the available 
evidence for the recruitment and deployment of child soldiers 
provides a range of the possible number of victims in relation 
to whom Uganda owes reparation (see above). Taking into ac-
count all the available evidence, the methodologies proposed 
to assign a value to the damage caused by the recruitment 
and deployment of child soldiers, as well as its jurisprudence 
and the pronouncements of other international bodies, the 
Court decides to award compensation for the recruitment and 
deployment of child soldiers as part of a global sum for all 
damage to persons (see below).

5. Displacement of populations (paras. 207–225)
The DRC claims US$186,853,800 in compensation for 

the flight and displacement of parts of the population in Ituri 
and elsewhere in the DRC.

The Court reiterates that, in its 2005 Judgment, it held 
Uganda responsible for indiscriminate and deliberate attacks 
on the civilian population and for its failure to protect the ci-
vilian population in the course of fighting against other troops 
(I.C.J. Reports 2005, p. 241, para. 211). In addition, the Court 
found that Uganda did not comply with its obligations as an 
occupying Power and incited ethnic conflict in Ituri (ibid.). 
Uganda is under an obligation to make reparation for any dis-
placement of civilians that was caused in a sufficiently direct 
and certain way by these acts (see above). This includes cas-
es of displacement that have a sufficiently direct and certain 
causal nexus to Uganda’s violation of the jus ad bellum, even 
if they were not accompanied by violations of international 
humanitarian law or human rights obligations (EECC, Final 
Award, Ethiopia’s Damages Claims, Decision of 17  August 
2009, RIAA, Vol. XXVI, p. 731, para. 322).

The Court recognizes that a large majority of cases of 
displacement for which the DRC seeks compensation oc-
curred in Ituri.

After examining the various items of evidence presented 
to it, the Court considers that they do not establish a sufficient-
ly certain number of displaced persons for whom compensa-
tion could be awarded separately. The evidence does, however, 
indicate a range of possibilities resulting from substantiated 
estimates. The Court is convinced that Uganda owes repara-
tion in relation to a significant number of displaced persons, 
taking into account that displacements in Ituri alone appear 
to have been in the range of 100,000 to 500,000 persons.

*
Regarding the valuation of loss resulting from displace-

ment, the Court considers that the DRC does not sufficiently 
explain the basis for the figures that it puts forward.

The Court recalls that it may, under the exceptional 
circumstances of the present case, award compensation in 
the form of a global sum, within the range of possibilities 
indicated by the evidence and taking into account equitable 

considerations (see above). The Court notes that the available 
evidence for the displacement of persons provides a range of 
the possible number of victims attributable to Uganda (see 
above). Taking into account all the available evidence, possi-
ble methodologies to assign a value to the displacement of a 
person, as well as its jurisprudence and the pronouncements 
of other international bodies, the Court decides to award 
compensation for the displacement of persons as part of a 
global sum for all damage to persons (see below).

6. Conclusion (para. 226)
On the basis of all the preceding considerations, and giv-

en that Uganda has not established that particular injuries 
alleged by the DRC in Ituri were not caused by its failure to 
meet its obligations as an occupying Power, the Court finds it 
appropriate to award a single global sum of US$225,000,000 
for the loss of life and other damage to persons.

B. Damage to property (paras. 227–258)
The DRC also maintains that Uganda must make repa-

ration in the form of compensation for damage to property.

1. General aspects (paras. 240–242)
The Court recalls that, in its 2005 Judgment, it found that 

Uganda was responsible for damage to property, both inside 
and outside Ituri. The Court concluded that UPDF troops 
“destroyed villages and civilian buildings” and “failed to dis-
tinguish between civilian and military targets” (I.C.J. Reports 
2005, p. 241, para. 211).

In the same Judgment, the Court also determined that 
Uganda “fail[ed], as an occupying Power, to take measures to 
respect and ensure respect for human rights and international 
humanitarian law in Ituri district” (ibid., p. 280, para. 345, 
subpara. (3) of the operative part). The Court recalls that, in 
this phase of the proceedings, it is for Uganda to establish 
that the damage to particular property in Ituri alleged by the 
DRC was not caused by its failure to meet its obligations as an 
occupying Power. In the absence of evidence to that effect, it 
may be concluded that Uganda owes reparation in relation to 
such damage (see above).

The Court emphasizes that, given the extraordinary 
character of the conflict and the ensuing difficulty of gather-
ing detailed evidence for most forms of property damage, the 
DRC cannot be expected to provide specific documentation 
for each individual building destroyed or seriously damaged 
during the five years of Uganda’s unlawful military involve-
ment in the DRC (see above). At the same time, the Court 
considers that, notwithstanding the difficult situation in 
which the DRC found itself, more evidence could be expected 
to have been collected by the DRC since the Court delivered 
its 2005 Judgment, particularly in relation to assets and infra-
structure owned by the DRC itself and of which it was in pos-
session and control. The Court will bear these considerations 
in mind when assessing the evidence tendered by the DRC.

2. Ituri (paras. 243–249)
The Court considers that evidence presented by the DRC 

does not permit the Court to even approximate the extent 
of the damage and that the report of the Court-appointed 
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expert does not provide any relevant additional informa-
tion. The Court must therefore base its own assessment on 
United Nations reports, particularly on the Mapping Report. 
The Court considers that this report contains several credible 
findings on the destruction of “dwellings”, “buildings”, “vil-
lages”, “hospitals” and “schools” in Ituri.

The Court further notes that the Mapping Report and 
other United Nations reports establish a convincing record of 
large-scale pillaging in Ituri, both by Uganda’s armed forces 
and by other actors.

With regard to the valuation of the property lost, the 
Court considers that proceedings before the ICC relating to 
the same conflict are relevant.

3. Outside Ituri (paras. 250–253)
The evidence presented by the DRC does not permit the 

Court to assess the extent of the damage even approximately, 
and the report of the Court-appointed expert does not pro-
vide any relevant additional information.

The Court considers, however, that the Mapping Report 
and the report of the United Nations inter-agency assessment 
mission to Kisangani contain sufficient evidence to conclude 
that Uganda caused extensive property damage in Kisangani. 
It recalls that, in the view of the DRC, Uganda owes repara-
tion for all the damage in Kisangani, because that damage 
had both cumulative and complementary causes. Uganda, on 
the other hand, maintains that the two States, Uganda and 
Rwanda, separately committed internationally wrongful acts 
and that each is responsible only for the damage caused by its 
own wrongful actions. The Court considers that each State 
is responsible for damage in Kisangani that was caused by 
its own armed forces acting independently. However, based 
on the very limited evidence available to it, the Court is not 
in a position to apportion a specific share of the damage to 
Uganda. It has taken into account the available evidence on 
damage to property in Kisangani in arriving at the global sum 
awarded for all damage to property (see below).

4. Société nationale d’électricité (SNEL) 
(paras. 254–255)

The Court next addresses the claim of the DRC for dam-
age caused to SNEL.

The Court notes that, given the Government’s close re-
lationship with SNEL, the DRC could have been expected to 
provide some evidence substantiating its claim to the Court.

The Court considers, however, that the DRC has not dis-
charged its burden of proof regarding its claim for damage to SNEL.

5. Military property (para. 256)
Turning to the DRC’s claim for damage to certain prop-

erty of its armed forces, the Court takes the view that similar 
considerations apply. It dismisses this claim of the DRC for 
lack of evidence, and states that it will not address any other 
question in relation to this claim.

6. Conclusion (para. 257)
The Court finds that the evidence presented by the DRC 

regarding damage to property is particularly limited. The 

Court is nevertheless persuaded that a significant amount of 
damage to property was caused by Uganda’s unlawful conduct, 
as the Court found in its 2005 Judgment (I.C.J. Reports 2005, 
p. 241, para. 211). The Mapping Report, in particular, provides 
reliable and corroborated information about many instances 
of damage to property caused by Uganda, and also by other 
actors in Ituri. The Court also concludes that Uganda has not 
established that the particular damage to property alleged by 
the DRC in Ituri was not caused by Uganda’s failure to meet 
its obligations as an occupying Power.

The Court recalls that it may, under the exceptional 
circumstances of the present case, award compensation in 
the form of a global sum, within the range of possibilities 
indicated by the evidence and taking into account equitable 
considerations (see above). The Court notes that the available 
evidence in relation to damage to property caused by Uganda 
is limited, but that the Mapping Report at least substantiates 
many instances of damage to property caused by Uganda. 
Taking into account all the available evidence, the proposals 
regarding the assignment of value to damage to property, as 
well as its jurisprudence and the pronouncements of other in-
ternational bodies, the Court awards compensation for dam-
age to property as a global sum of US$40,000,000 (see above).

C. Damage related to natural resources (paras. 259–366)
The Court recalls that, in its 2005 Judgment, it found that
“the Republic of Uganda, by acts of looting, plundering and 
exploitation of Congolese natural resources committed by 
members of the Ugandan armed forces in the territory of 
the Democratic Republic of the Congo and by its failure 
to comply with its obligations as an occupying Power in 
Ituri district to prevent acts of looting, plundering and 
exploitation of Congolese natural resources, violated ob-
ligations owed to the Democratic Republic of the Congo 
under international law” (I.C.J. Reports 2005, pp. 280–281, 
para. 345, subpara. (4) of the operative part).
The Court also recalls that both the DRC and Uganda are 

parties to the African Charter on Human and Peoples’ Rights 
of 27 June 1981, Article 21, paragraph 2, of which states that 
“[i]n case of spoliation the dispossessed people shall have the 
right to the lawful recovery of its property as well as to an 
adequate compensation”.

The Court explains that, in its final submissions presented 
at the oral proceedings, the DRC asked the Court to adjudge and 
declare that Uganda is required to pay US$1,043,563,809 as com-
pensation for damage to Congolese natural resources caused by 
acts of looting, plundering and exploitation. This sum comprises 
claims for the loss of minerals, including gold, diamonds, coltan, 
tin and tungsten, for the loss of coffee and timber, for damage to 
flora through deforestation, and damage to fauna.

1. General aspects (paras. 273–281)
In its 2005 Judgment, the Court stated that “[i]n reaching 

its decision on the DRC’s claim [regarding natural resources], 
it was not necessary for the Court to make findings of fact with 
regard to each individual incident alleged” (I.C.J. Reports 2005, 
p. 249, para. 237). The Court then found that “it d[id] not have 
at its disposal credible evidence to prove that there [had been] 
a governmental policy of Uganda directed at the exploitation 
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of natural resources of the DRC or that Uganda’s military in-
tervention [had been] carried out in order to obtain access 
to Congolese resources” (ibid., p. 251, para. 242). However, it 
“consider[ed] that it ha[d] ample credible and persuasive evi-
dence to conclude that officers and soldiers of the UPDF, in-
cluding the most high-ranking officers, [had been] involved in 
the looting, plundering and exploitation of the DRC’s natural 
resources and that the military authorities [had] not take[n] 
any measures to put an end to these acts” (ibid.).

With respect to the natural resources located outside 
Ituri, the Court established that Uganda bears responsibility 
for looting, plundering and exploitation of natural resources 
“whenever” members of the UPDF were involved (ibid., p. 252, 
para. 245), but not for any such acts committed by members 
of “rebel groups” that were not under Uganda’s control (ibid., 
p. 253, para. 247). The 2005 Judgment did not specify which 
acts of looting, plundering and exploitation of natural resourc-
es the Court considered to be attributable to Uganda. That deci-
sion was left to the reparations phase, in which the DRC would 
have to provide evidence regarding the extent of damage to nat-
ural resources outside Ituri, as well as its attribution to Uganda.

With respect to natural resources located in Ituri, the 
Court found “sufficient credible evidence” to establish that 
Uganda had violated “its obligations under Article  43 of 
the Hague Regulations of 1907 as an occupying Power in Ituri 
in respect of all acts of looting, plundering and exploitation 
of natural resources in the occupied territory” (ibid., p. 253, 
para. 250). This means Uganda is liable to make reparation 
for all acts of looting, plundering or exploitation of natural re-
sources in Ituri, even if the persons who engaged in such acts 
were members of armed groups or other third parties (ibid., 
p. 253, para. 248). It remains for the Court in the reparations 
phase to satisfy itself that the available evidence establishes 
the existence of the alleged injury from looting, plundering 
and exploitation of natural resources and, in the exceptional 
circumstances of this case, to identify at least a range of pos-
sibilities regarding its extent.

The Court recalls that it is limited to deciding on the 
amount of compensation due for the injuries resulting from 
the internationally wrongful acts that the Court identified in 
its 2005 Judgment (ibid., p. 257, para. 260), in which it spe-
cifically addressed reports regarding the exploitation of gold 
(ibid., pp. 249–250, para. 238, pp. 250–251, paras. 240–242), 
diamonds (ibid., p. 250, para. 240, p. 251, para. 242, and p. 253, 
para. 248), and coffee (ibid., p. 250, para. 240). The Court did 
not mention coltan, tin, tungsten, timber or damage to fauna 
and flora. Coltan, tin, tungsten and timber are nonetheless 
raw materials which are encompassed by the generic term 
“natural resources”. Furthermore, the Court is of the view 
that claims relating to fauna are covered by the scope of the 
2005  Judgment, in which the “hunting and plundering of 
protected species” was referred to as part of the DRC’s alle-
gations regarding natural resources (ibid., p. 246, para. 223). 
To the extent that damage to flora represents a direct con-
sequence of the plundering of timber through deforestation, 
the Court considers that such damage falls within the scope 
of the 2005 Judgment. The Court must nevertheless satisfy it-
self in the present reparations phase that the alleged exploita-
tion of resources which were not mentioned explicitly in the 

2005 Judgment actually occurred and that Uganda is liable to 
make reparation for the ensuing damage.

After setting out general considerations on the value of the 
various evidence submitted to it, the Court states that it will draw 
its conclusions on the basis of the evidence that it finds reliable in 
order to determine the damage caused by Uganda to Congolese 
natural resources and the compensation to be awarded.

2. Minerals (paras. 282–327)

(a) Gold (paras. 282–298)
As regards gold, the Court is of the view that there is 

sufficient evidence to conclude that Uganda is responsible for 
a substantial amount of damage resulting from looting, plun-
dering and exploitation of gold within the range of the assess-
ment of the expert report. On this basis, the Court decides 
to award compensation for this form of damage as part of a 
global sum for all damage to natural resources (see below).

(b) Diamonds (paras. 299–310)
As regards diamonds, the Court considers that there is 

sufficient evidence to conclude that Uganda is responsible for 
damage resulting from the looting, plundering and exploita-
tion of diamonds within the range of the assessment of the 
expert report. On this basis, the Court decides to award com-
pensation for this form of damage as part of a global sum for 
all damage to natural resources (see below).

(c) Coltan (paras. 311–322)
With respect to coltan, the Court considers that there is 

sufficient evidence to conclude that Uganda is responsible for 
damage resulting from the looting, plundering and exploita-
tion of coltan within the range of the assessment of the expert 
report. On this basis, the Court decides to award compensa-
tion for this form of damage as part of a global sum for all 
damage to natural resources (see below).

(d) Tin and tungsten (paras. 323–327)
As regards tin and tungsten, the Court considers that the 

inclusion of tin and tungsten in the scope of the expert report 
was permissible under the terms of reference. The Court notes 
that Mr. Nest’s report refers only to evidence of the transit of 
small quantities of tin and tungsten through Ituri, which in it-
self does not constitute looting, plundering or exploitation. In 
particular, he underlines that he included those two minerals 
only “in order to flag their relative insignificance as sources 
of value exploited by personnel in either Ituri or non-Ituri”.

Given that there is limited evidence relating to tin and 
tungsten and that the expert noted the relative insignificance 
of these resources, in terms of the quantities exploited and the 
corresponding value, the Court decides that it will not take 
these two minerals into account in determining the compen-
sation due for damage to natural resources.

3. Flora (paras. 328–350)

(a) Coffee (paras. 328–332)
The Court considers that the inclusion of coffee in the 

scope of the expert report was permissible under the terms 
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of reference. It notes that Mr. Nest’s findings with respect to 
coffee are corroborated to a certain extent by other evidence. 
The Court therefore considers that there is sufficient evidence 
to conclude that Uganda is responsible for damage resulting 
from the looting, plundering and exploitation of coffee.

However, since these reports only contain anecdotal 
evidence, and since the expert could otherwise only rely on 
an uncorroborated report by a Congolese non-governmen-
tal organization, the Court considers that it is appropriate to 
award compensation at a level lower than that calculated by 
the Court-appointed expert. On this basis, the Court decides 
to award compensation for this form of damage as part of a 
global sum for all damage to natural resources (see below).

(b) Timber (paras. 333–344)
The Court considers that there is sufficient evidence to 

conclude that Uganda owes reparation for damage resulting 
from the looting, plundering and exploitation of timber. The 
Court nevertheless notes that Mr. Nest’s calculations in relation 
to timber are based on less precise information and rougher 
estimates than were available to him, for example, in relation to 
gold. The amount of compensation should therefore be consid-
erably lower than his estimate. On this basis, the Court decides 
to award compensation for this form of damage as part of a 
global sum for all damage to natural resources (see below).

(c) Environmental damage resulting from deforestation 
(paras. 345–350)
With respect to environmental damage resulting from 

deforestation, the Court recalls in particular that, in the case 
concerning Certain Activities Carried Out by Nicaragua in the 
Border Area (Costa Rica v. Nicaragua), it held that “it is con-
sistent with the principles of international law governing the 
consequences of internationally wrongful acts, including the 
principle of full reparation, to hold that compensation is due 
for damage caused to the environment, in and of itself” and 
that “damage to the environment, and the consequent impair-
ment or loss of the ability of the environment to provide goods 
and services, is compensable under international law”.

It notes, however, that in the present case the DRC did not 
provide the Court with any basis for assessing damage to the 
environment, in particular to biodiversity, through deforesta-
tion. Being thus unable to determine the extent of the DRC’s 
injury, even on an approximate basis, the Court dismisses the 
claim for environmental damage resulting from deforestation.

4. Fauna (paras. 351–363)
The Court recalls that it found that the DRC’s claims re-

lating to damage to fauna are encompassed by the scope of its 
2005 Judgment (see above).

While the available evidence is not sufficient to deter-
mine a reasonably precise or even an approximate number of 
animal deaths for which Uganda owes reparation, the Court 
is nevertheless satisfied, on the basis of reports submitted to it, 
that Uganda is responsible for a significant amount of damage 
to fauna in the Okapi Wildlife Reserve and in the northern 
part of Virunga National Park, to the extent that these parks 
are located in Ituri. On this basis, the Court decides to award 

compensation for this form of damage as part of a global sum 
for all damage to natural resources (see below).

5. Conclusion (paras. 364–366)
The Court observes that the evidence presented to it and 

the expert report by Mr. Nest demonstrate that a large quanti-
ty of natural resources was looted, plundered and exploited in 
the DRC between 1998 and 2003. In respect of Ituri, Uganda 
is liable to make reparation for all such acts. As to areas out-
side of Ituri, a significant amount of natural resources looted, 
plundered and exploited is attributable to Uganda. However, 
neither the report by the Court-appointed expert nor the evi-
dence presented by the DRC or set out in reports by the Porter 
Commission, United Nations bodies and non-governmental 
organizations is sufficient to prove the precise extent of the 
looting, plundering and exploitation for which Uganda is lia-
ble. The expert report by Mr. Nest provides a methodological-
ly solid and persuasive estimate on the basis of the available 
evidence. This expert report is particularly helpful regarding 
the valuation of the different natural resources it covers (min-
erals, coffee and timber). However, while the expert report 
by Mr. Nest, and, with respect to fauna, the reports by spe-
cialized United Nations bodies, may offer the best possible 
estimate of the scale of the exploitation of natural resources 
under the circumstances, they do not permit the Court to 
reach a sufficiently precise determination of the extent or the 
valuation of the damage.

As it did with respect to damage to persons and to prop-
erty, the Court must take account of the extraordinary cir-
cumstances of the present case, which have restricted the 
ability of the DRC and of the expert to present evidence with 
greater probative value (see above). The Court recalls that it 
may, under the exceptional circumstances of the present case, 
award compensation in the form of a global sum, within the 
range of possibilities indicated by the evidence and taking 
into account equitable considerations (see above).

Taking into account all the available evidence, in par-
ticular the findings and estimates contained in the report by 
the Court-appointed expert Mr. Nest, as well as its jurispru-
dence and the pronouncements of other international bodies, 
the Court awards compensation for the looting, plundering 
and exploitation of natural resources in the form of global 
sum of US$60,000,000.

D. Macroeconomic damage (paras. 367–384)
Lastly, the Court recalls that the DRC claims US$5,714,000,775 

for macroeconomic damage.
The Court notes that, in the operative part of its 

2005  Judgment, it found that “Uganda, by engaging in 
military activities against the Democratic Republic of the 
Congo … violated the principle of non-use of force in inter-
national relations and the principle of non-intervention” and 
held “that the Republic of Uganda is under obligation to make 
reparation to the Democratic Republic of the Congo for the 
injury caused” (I.C.J. Reports 2005, pp. 280–282, para. 345, 
subparas. (1) and (5)). The Court did not, however, specifically 
mention macroeconomic damage.
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The Court is of the opinion that it does not need to de-
cide, in the present proceedings, whether a claim for macroe-
conomic damage resulting from a violation of the prohibition 
of the use of force, or a claim for such damage more generally, 
is compensable under international law. It is enough for the 
Court to note that the DRC has not shown a sufficiently direct 
and certain causal nexus between the internationally wrongful 
act of Uganda and any alleged macroeconomic damage. In any 
event, the DRC has not provided a basis for arriving at even a 
rough estimate of any possible macroeconomic damage.

The Court thus rejects the claim of the DRC for macro-
economic damage.

IV. Satisfaction (paras. 385–392)
The Court recalls that the DRC argues that, regardless of 

the amount awarded by the Court, compensation as a form of 
reparation is not sufficient to remedy fully the damage caused 
to the DRC and its population. It therefore asks that Uganda 
be required to give satisfaction through: (i) the criminal in-
vestigation and prosecution of officers and soldiers of the 
UPDF; (ii) the payment of US$25 million for the creation of 
a fund to promote reconciliation between the Hema and the 
Lendu in Ituri; and (iii) the payment of US$100 million for the 
non-material harm suffered by the DRC as a result of the war.

Before examining the three forms of satisfaction sought 
by the DRC, the Court recalls that, in general, a declaration 
of violation is, in itself, appropriate satisfaction in most cas-
es. However, satisfaction can take an entirely different form 
depending on the circumstances of the case, and in so far as 
compensation does not wipe out all the consequences of an 
internationally wrongful act.

With respect to the first measure sought by the DRC, 
namely the conduct of criminal investigations and prose-
cutions, the Court recalls Article 37 of the ILC Articles on 
State Responsibility. It observes that the forms of satisfaction 
listed in the second paragraph of this provision (namely an 
acknowledgement of the breach, an expression of regret, a 
formal apology or another appropriate modality) are not ex-
haustive. In principle, satisfaction can include measures such 
as “disciplinary or penal action against the individuals whose 
conduct caused the internationally wrongful act” (commen-
tary to Article 37 of the ILC Articles on State Responsibility, 
Yearbook of the International Law Commission, 2001, Vol. II, 
Part Two, p. 106, para. 5).

The Court recalls that, in its 2005 Judgment, it found 
that Ugandan troops had committed grave breaches of the 
Geneva Conventions. The Court observes that, pursuant to 
Article 146 of the Fourth Geneva Convention relative to the 
Protection of Civilian Persons in Time of War of 12 August 
1949 and to Article 85 of the Protocol Additional to the Geneva 
Conventions of 12 August 1949 and relating to the Protection 
of Victims of International Armed Conflicts (Protocol  I), 
Uganda has a duty to investigate, prosecute and punish those 
responsible for the commission of such violations. There is no 
need for the Court to order any additional specific measure of 
satisfaction relating to the conduct of criminal investigations 
or prosecutions. The Respondent is required to investigate 
and prosecute by virtue of the obligations incumbent on it.

As regards the second measure of satisfaction sought 
by the DRC, the Court recalls that in its 2005 Judgment it 
considered that the UPDF had “incited ethnic conflicts and 
t[aken] no action to prevent such conflicts in Ituri district” 
(I.C.J. Reports 2005, p. 240, para. 209). In this case, however, 
the material damage caused by the ethnic conflicts in Ituri 
is already covered by the compensation awarded for damage 
to persons and to property. The Court nevertheless invites 
the Parties to co-operate in good faith to establish different 
methods and means of promoting reconciliation between the 
Hema and Lendu ethnic groups in Ituri and ensure lasting 
peace between them.

Lastly, the Court cannot uphold the third measure of 
satisfaction sought by the DRC. There is no basis for grant-
ing satisfaction for non-material harm to the DRC in such 
circumstances, given the subject-matter of reparation in in-
ternational law and international practice in this regard. The 
EECC rejected Ethiopia’s claim for moral damage suffered by 
Ethiopians and by the State itself on account of Eritrea’s il-
legal use of force (Final Award, Ethiopia’s Damages Claims, 
Decision of 17 August 2009, RIAA, Vol. XXVI, pp. 662, 664, 
paras. 54–55, 61). In the circumstances of the case, the Court 
considers that the non-material harm for which the DRC 
seeks satisfaction is included in the global sums awarded by 
the Court for various heads of damage.

V. Other requests (paras. 393–404)
The Court then turns to the other requests made by 

the DRC in its final submissions, namely that the Court or-
der Uganda to reimburse the DRC’s costs incurred during 
the proceedings, that the Court grant pre-judgment and 
post-judgment interest, and that the Court remain seised of 
the case until Uganda has fully made the reparations and paid 
compensation as ordered by it.

A. Costs (paras. 394–396)
The Court recalls that, in its final submissions, the DRC 

requests the Court to order that the costs it incurred in the 
present case be reimbursed by Uganda.

It notes in this regard that Article 64 of its Statute pro-
vides that “[u]nless otherwise decided by the Court, each 
party shall bear its own costs”. Taking into account the cir-
cumstances of this case, including the fact that Uganda pre-
vailed on one of its counter-claims against the DRC and sub-
sequently waived its own claim for compensation, the Court 
sees no sufficient reason that would justify departing, in the 
present case, from the general rule set forth in Article 64 of 
the Statute. Accordingly, each Party shall bear its own costs.

B. Pre-judgment and post-judgment interest 
(paras. 397–402)
In its final submissions, the DRC requests the Court to order 

Uganda to pay pre-judgment interest and post-judgment interest.
With respect to the DRC’s claim for pre-judgment in-

terest, the Court observes that, in the practice of internation-
al courts and tribunals, while pre-judgment interest may be 
awarded if full reparation for injury caused by an internation-
ally wrongful act so requires, interest is not an autonomous 
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form of reparation, nor is it a necessary part of compensa-
tion in every case. The Court notes that in determining the 
amount to be awarded for each head of damage, it has taken 
into account the passage of time. In this regard, the Court 
observes that the DRC itself has stated in its final submissions 
that it is not requesting pre-judgment interest in respect of 
damage for which “the amount of compensation awarded by 
the Court, based on an overall assessment, already takes ac-
count of the passage of time”. The Court considers that there 
is thus no need to award pre-judgment interest in the circum-
stances of the case.

With regard to the DRC’s claim for post-judgment inter-
est, the Court recalls that it has granted such interest in past 
cases in which it has awarded compensation, having observed 
that the award of post-judgment interest was consistent with 
the practice of other international courts and tribunals. The 
Court expects timely payment and has no reason to assume 
that Uganda will not act accordingly. Nevertheless, consistent 
with its practice, the Court decides that, should payment be 
delayed, post-judgment interest shall be paid. It will accrue 
at an annual rate of 6 per cent on any overdue amount (see 
below).

C. Request that the Court remain seised of the case 
(paras. 403–404)
The Court observes that the DRC, by its request that 

the Court remain seised of the case, is essentially asking 
the Court to supervise the implementation of its Judgment. 
In this regard, the Court notes that in none of its previous 
judgments on compensation has it considered it necessary to 
remain seised of the case until a final payment was received. 
The Court moreover considers that the award of post-judg-
ment interest addresses the DRC’s concerns regarding timely 
compliance by the Respondent with the payment obligations 
set out in the present Judgment. In light of the above, there is 
no reason for the Court to remain seised of the case and the 
request of the DRC must therefore be rejected.

VI. Total sum awarded (paras. 405–408)
The total amount of compensation awarded to the DRC 

is US$325,000,000. This global sum includes US$225,000,000 
for damage to persons, US$40,000,000 for damage to property, 
and US$60,000,000 for damage related to natural resources.

The Court states that the total sum is to be paid in annual 
instalments of US$65,000,000, due on 1 September of each year, 
from 2022 to 2026. The Court decides that, should payment be 
delayed, post-judgment interest at an annual rate of 6 per cent 
on each instalment will accrue on any overdue amount from 
the day which follows the day on which the instalment was due.

The Court declares itself satisfied that the total sum 
awarded, and the terms of payment, remain within the ca-
pacity of Uganda to pay. Therefore, the Court finds that it 
need not consider the question whether, in determining the 
amount of compensation, account should be taken of the fi-
nancial burden imposed on the responsible State, given its 
economic condition (see above).

The Court notes that the reparation awarded to the 
DRC for damage to persons and to property reflects the 

harm suffered by individuals and communities as a result of 
Uganda’s breach of its international obligations. In this re-
gard, the Court takes full cognizance of, and welcomes, the 
undertaking given by the Agent of the DRC during the oral 
proceedings regarding the fund that has been established by 
the Government of the DRC, according to which the com-
pensation to be paid by Uganda will be fairly and effectively 
distributed to victims of the harm, under the supervision of 
organs whose members include representatives of victims and 
civil society and whose operation is supported by internation-
al experts. In distributing the sums awarded, the fund is en-
couraged to consider also the possibility of adopting measures 
for the benefit of the affected communities as a whole.

Operative clause (para. 409)
For these reasons,
The Court,
(1) Fixes the following amounts for the compensation 

due from the Republic of Uganda to the Democratic Republic 
of the Congo for the damage caused by the violations of inter-
national obligations by the Republic of Uganda, as found by 
the Court in its Judgment of 19 December 2005:

(a) By twelve votes to two,
US$225,000,000 for damage to persons;
In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, 
Sebutinde, Bhandari, Robinson, Iwasawa, Nolte;
Against: Judge Salam; Judge ad hoc Daudet;
(b) By twelve votes to two,
US$40,000,000 for damage to property;
In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Abraham, Bennouna, Yusuf, Xue, 
Sebutinde, Bhandari, Robinson, Iwasawa, Nolte;
Against: Judge Salam; Judge ad hoc Daudet;
(c) Unanimously,
US$60,000,000 for damage related to natural resources;
(2) By twelve votes to two,
Decides that the total amount due under point 1 above 

shall be paid in five annual instalments of US$65,000,000 
starting on 1 September 2022;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte;
Against: Judge Tomka; Judge ad hoc Daudet;
(3) Unanimously,
Decides that, should payment be delayed, post-judgment 

interest of 6 per cent will accrue on any overdue amount as from 
the day which follows the day on which the instalment was due;

(4) By twelve votes to two,
Rejects the request of the Democratic Republic of the 

Congo that the costs it incurred in the present case be borne 
by the Republic of Uganda;
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In favour: President Donoghue; Vice-President Gevorgian; 
Judges Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte;
Against: Judge Tomka; Judge ad hoc Daudet;
(5) Unanimously,
Rejects all other submissions made by the Democratic 

Republic of the Congo.
*

Judge Tomka appends a declaration to the Judgment 
of the Court; Judge Yusuf appends a separate opinion to the 
Judgment of the Court; Judge Robinson appends a separate 
opinion to the Judgment of the Court; Judge Salam appends 
a declaration to the Judgment of the Court; Judge Iwasawa 
appends a separate opinion to the Judgment of the Court; 
Judge  ad  hoc  Daudet appends a dissenting opinion to the 
Judgment of the Court.

*
*  *

Declaration of Judge Tomka
In his declaration, Judge  Tomka notes that the Court 

was not able to stop the involvement of Uganda in the armed 
conflict in the territory of the DRC despite its Order of 1 July 
2000 unanimously indicating certain provisional meas-
ures. He recalls that in its Judgment on the merits, rendered 
on 19  December 2005, the Court found that Uganda had 
breached the fundamental rule of international law prohib-
iting the use of force in international relations and violated 
several obligations incumbent on it under international hu-
manitarian law and international human rights law.

He points out that the Court found that “Uganda did not 
comply with the Order of the Court on provisional measures 
of 1 July 2000”.

In the opinion of Judge Tomka, the amount of compen-
sation awarded by the Court, in particular for personal inju-
ry and damage to property, does not reflect the extent of the 
damage inflicted to the DRC and its people by Uganda.

Judge Tomka underlines that Article 56, paragraph 1, of 
the Statute requires that the judgment shall state the reasons 
on which it is based. He doubts, however, that the Court pro-
vided sufficient reasons for the reader to understand how it 
arrived at the particular amounts of compensation fixed for 
various heads of damages.

While agreeing with the first, third and fifth operative 
clauses of the Judgment, Judge Tomka voted against the sec-
ond operative clause, which decides that the total amount 
of compensation due from Uganda to the DRC for the dam-
age caused by the violations of international obligations by 
Uganda shall be paid in five instalments over a period of 
five years. The Court’s decision, in his view, is not fair to the 
Applicant. He notes that the real value of the compensation 
awarded to the DRC will necessarily decrease with the pas-
sage of time and is not protected by the Court’s decision.

Judge Tomka also disagreed with the fourth operative 
clause of the Judgment, which rejects the request of the DRC 

that the costs it incurred in the case be borne by Uganda. He 
notes that Article 64 of the Statute of the Court gives a power 
to the Court to award costs if it considers that this would be 
appropriate. As the victim of an unlawful use of force, with 
part of its territory occupied for an extended period and 
whose population gravely suffered, the DRC had no other 
choice but to vindicate its rights before the Court. He also 
emphasizes that Uganda did not comply with the Order of the 
Court on provisional measures of 1 July 2000, which resulted 
in further suffering and losses for the DRC and its people.

In his view, these circumstances militated in favour of 
granting the DRC’s request for the reimbursement of costs. 
Judge Tomka regrets that the opening phrase in Article 64 of 
the Statute “[u]nless otherwise decided” remains a dead letter. 
He opines that, if any case called for the reimbursement of the 
reasonable amount of the Applicant’s costs of legal representa-
tion, it was this one.

Separate opinion of Judge Yusuf
In his separate opinion, Judge Yusuf explains the reasons 

of his disagreement with the reasoning of the Court that led to 
determination of the “global sums” awarded as compensation 
and, with regard to certain aspects, the lack of appropriate anal-
ysis or explanation. Even though he considers that the Court 
has reached an overall reasonable amount of compensation—
despite the fact that satisfactory evidence was not put at its 
disposal—Judge Yusuf takes issue with the unprecedented ev-
identiary burden placed on Uganda through a radical reversal 
of the burden of proof, the methodology used to determine the 
“global sums” and the overly narrow approach to reparations.

Judge Yusuf disagrees with the reversal of the burden of 
proof upon the Respondent with regard to the injuries that al-
legedly occurred in Ituri, whereby Uganda is required to prove 
a double negative fact, namely, that the injury alleged by the 
DRC was not caused by its failures as an occupying Power. In 
his view, this unprecedented standard finds no support in the 
jurisprudence of the Court and is not consistently applied to 
the facts of the case or to the assessment of the alleged injuries 
in the Judgment. In Judge Yusuf’s view, such an inequitable re-
versal of the burden of proof is not consistent with the nature of 
the duty of vigilance incumbent upon the occupying Power as 
an obligation of due diligence, rather than an obligation of re-
sult, and extends the scope of Uganda’s obligation beyond what 
was required of it under Article 43 of the Hague Regulations 
of 1907, through the mechanism of responsibility. According 
to him, a more balanced outcome could have been achieved by 
requiring Uganda to prove that it took all necessary measures 
in compliance with its duty of vigilance, and the burden would 
then shift to the DRC to disprove Uganda’s contentions.

Judge Yusuf also disagrees with the repeated references 
throughout the Judgment to “equitable considerations” and 
the “range of possibilities indicated by the evidence”, a vague 
term whose scope of application or meaning is not explained 
anywhere in the Judgment. With regard to the lack of rea-
soning on how “equitable considerations” were used in the 
Judgment, Judge  Yusuf emphasizes that there is an essen-
tial difference between recourse to equitable considerations 
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within the limits of the law (equity infra  legem) and deter-
mining compensation ex aequo et bono, which requires the 
Parties’ consent pursuant to Article 38, paragraph 2, of the 
Statute. In his view, the Judgment appears to rely upon eq-
uitable considerations as a substitute for a reasoned analysis 
that would identify the evidence presented by the Parties as 
corroborating the extent of the injury caused by Uganda, 
and a cognizable method for the valuation of that injury. By 
contrast, the Judgment offers no reasoning to explain how it 
arrived at these “global sums”, and on the basis of what evi-
dence and methodology. Thus, the impression is given that the 
Court has arrived at these figures by way of ex aequo et bono, 
not on the basis of law and evidence.

Finally, Judge Yusuf disagrees with the overly narrow ap-
proach taken in the Judgment with respect to the appropriate 
forms of reparations. He regrets that the Judgment reflects 
an outdated, State-centred approach reminiscent of the law 
of diplomatic protection, disregarding the fact that the injury 
caused by Uganda’s wrongful conduct was primarily suffered 
by human beings. Judge Yusuf refers to recent developments 
in human rights and international humanitarian law which 
have led to a widespread recognition that, in circumstances 
such as these, reparation should accrue not only to the State, 
but also to the injured individual or community as the benefi-
ciaries of the obligation that has been breached. The one-size-
fits-all approach to reparation in the form of “global sums” 
does not adequately do justice to the injuries suffered by indi-
viduals and communities, nor does it correspond to the DRC’s 
request during the oral hearings for guidance from the Court 
on the disbursement of the compensation to the victims of the 
unlawful acts of Uganda. In his view, it was possible for the 
Court to envisage different forms of reparation that take into 
account the sensitivities involved in these categories of inju-
ry, such as collective reparations, rehabilitation and non-pe-
cuniary satisfaction. It is thus regrettable that the Court has 
missed the opportunity to make a substantial contribution 
to the development of the jurisprudence on reparations for 
injury in international law.

Separate opinion of Judge Robinson
1. In his opinion, Judge Robinson explains that al-

though he voted in favour of the Court’s award of US$225 mil-
lion as compensation for damage to persons, he wishes to 
make some observations about the reasoning employed by the 
Court to arrive at that sum and its treatment of the standard 
of proof at the reparations phase.

2. First, he addresses the Court’s approach to the award 
of compensation. In this regard, he explains that the head of 
damage, damages to persons, has five categories of injuries. In 
respect of each category, after analysing the extent and valua-
tion of the damage or injury, the Court decided to award com-
pensation for each category of injury as part of a global sum. 
He observes that the Court did not fix compensation for each 
category of injury, and ultimately awarded what it described as 
a global sum of US$225 million for damage to persons.

3. Judge Robinson notes that the use by the Court of 
the concept of the global sum is unprecedented in its work. He 

notes that in the Corfu Channel case, the Court awarded a to-
tal sum as compensation reflecting the aggregation of specific 
awards that it had made in respect of each of the three heads 
of damage. He states that in Ahmadou Sadio Diallo, the Court 
awarded a total sum that reflected the aggregation of awards 
that it had made in respect of each of the three heads of dam-
age. Further, in Certain Activities, the Court also awarded a 
total sum of compensation that reflected the aggregation of 
specific awards that it had made in respect of each of the two 
heads of damages. In Judge Robinson’s opinion, in this case, 
therefore, the Court is in a “brave new world” in the approach 
that it has adopted of making a final award in respect of the 
five categories of injuries, without previously making specific 
awards for those five categories.

4. According to Judge Robinson, the reliance placed by 
the Court on the Eritrea-Ethiopia Claims Commission (EECC 
or the Commission) Award is wholly misplaced. He explains 
that the Court states that in respect of cases of mass casualties 
resulting from an armed conflict, “the judicial or other bodies 
concerned have awarded a global sum, for certain categories 
of injury, on the basis of the evidence at their disposal”. He 
notes that the Court then refers to the EECC’s Final Award on 
Eritrea’s Damages Claims (2009). He observes that, although 
the language in that paragraph does not mean that the Court 
was implying that the EECC used the term “global sum”, it 
must be clarified that that term is not used by the Commission 
in any part of its Award. In his view, an examination of that 
Award shows that the EECC did not do anything that was 
remotely similar to what the Court has done in this case. The 
EECC awarded compensation in the form of a specific sum 
for each category of injury and then made a final award that 
reflected an aggregation of those specific sums, which it de-
scribed as the “total monetary compensation”.

5. In Judge Robinson’s view, the Court should have 
made a specific award of compensation in respect of each 
category of injury. He states that such a course would have 
rendered the Court’s ultimate award of compensation more 
comprehensible. In his opinion, had the Court followed that 
approach, an award for a specific category of injury, such as 
rape, made on the basis of its appreciation of the extent of in-
jury should not be treated as part of a global sum, because it is 
inevitable that in cases of mass casualties an approach is taken 
reflecting the totality of the wrongfulness relating to a specific 
category of injury rather than the specificity of individual acts 
constituting that totality.

6. Judge Robinson also makes comments regarding 
the concept of an award of compensation in the form of a 
global sum within the range of possibilities indicated by the 
evidence. He compares the Court’s approach to the award 
of compensation within the range of possibilities indicated 
by the evidence with the approach of the EECC’s Award on 
Eritrea Damages Claims. He notes that four points can be 
made about the manner in which the Commission uses the 
term “within the range of possibilities indicated by the evi-
dence” which distinguishes it from the Court’s approach.

7. First, the Commission is careful to set the context 
in which recourse may be had to the concept of an award of 
compensation within the range of possibilities indicated by 
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the evidence: (i) the quantification of damages for serious vi-
olations of international law resulting in harm to individuals 
calls for the exercises of judgment and approximation, par-
ticularly in relation to mass conflicts, which inevitably lead 
to uncertainties with regard to the extent and valuation of 
damage; (ii) in light of this particular context, there is a lower 
standard of proof at the reparations phase; (iii) in applying 
that lower standard of proof, a court or tribunal has an “ob-
ligation to determine appropriate compensation, even if the 
process involves estimation or guesswork within the range of 
possibilities indicated by the evidence”; and (iv) the trade-off 
for a court or tribunal relying on estimation or guesswork of 
compensation due in a case of mass casualties such as a war is 
that compensation may be reduced. In Judge Robinson’s view, 
the Court’s use of the concept does not reveal any sensitivity 
to that context which the Commission was careful to identify 
for its use. In particular, he argues that no sensitivity is shown 
by the Court to the linkage between the use of the concept 
and the lower standard of proof at the reparations phase. In 
his view, in the vast majority of instances where the Court 
finds that the evidence does not allow it to even approximate 
the extent of the damage, the evidence is such that, had the 
Court been sensitive to the lower standard of proof, it would 
have been in a position, either by estimation or guesswork, to 
determine the extent and valuation of the damage; nor, in his 
view, does the Court’s approach reveal any sensitivity to re-
ducing the compensation sum as a trade-off for “uncertainties 
flowing from the lower standard of proof”.

8. Second, Judge Robinson observes that it is with-
in that special context and against that special background 
that the phrase “within the range of possibilities indicated 
by the evidence” must be interpreted. He explains that the 
Commission is not at large in the estimation or guesswork 
that it is allowed to engage in; rather, it must discharge its 
functions having regard to the evidence, but in doing so, it 
considers possible assessments of the evidence and exercises its 
judgment in adopting an appreciation of the evidence that al-
lows it to estimate the extent and value of the injury. According 
to Judge Robinson, the Commission’s approach is that the es-
timation or guesswork is to be carried out within the range 
of possibilities indicated by the evidence; in other words, the 
range of possibilities indicated by the evidence functions as a 
restraint or rein on the circumstances in which recourse may 
be had to estimation or guesswork, the latter being nothing 
more than a method of approximating compensation.

9. Third, Judge Robinson observes that the purpose for 
which the Commission uses the concept of “within the range of 
possibilities indicated by the evidence” would seem to be whol-
ly different from the purpose for which it is used by the Court. 
He notes that the Commission sets out its understanding of 
the concept at the beginning of the Award. Although it does 
not make any explicit reference to that concept in its analysis of 
any of the categories of injuries, in his view, it is safe to presume 
that its analysis on compensation is informed by that concept as 
outlined at the beginning of the Award. In that regard, he notes 
that the Commission determines a specific sum for each cate-
gory of injury within the range of possibilities indicated by the 
evidence. On the other hand, the Court, although purporting 
to use the concept of “within the range of possibilities indicated 

by the evidence”, refrains from determining a specific sum as 
compensation for each category of injury. Consequently, Judge 
Robinson concludes that the Court has not applied the concept 
in the way that it was used by the Commission. In his view, this 
difference is explained by the Court’s use of a global sum, a con-
cept which does not appear to admit of specific determinations 
of compensation for a category of injury. He concludes that, to 
the extent that the Court’s concept of a global sum does not 
involve estimating compensation for each category of injury, it 
is inconsistent with the Commission’s concept of compensation 
involving estimation or guesswork within the range of possibil-
ities indicated by the evidence.

10. Fourth, Judge Robinson observes that, unlike the 
Commission, it appears that the Court does not see itself as 
having an obligation to determine appropriate compensa-
tion even if it has to use estimation or guesswork within the 
range of possibilities indicated by the evidence. According to 
Judge Robinson, it is odd that the Court seizes on the last part 
of the Commission’s dictum ¾ within the range of possibilities 
indicated by the evidence ¾ but ignores the first part which 
refers to the obligation to determine appropriate compensation 
by estimation or even by guesswork. He expresses the view 
that the Commission’s approach calls for action by the tribu-
nal to determine appropriate compensation even by estimation 
or guesswork but places a restraint on that action. He states 
that, by ignoring that obligation, the Court has not followed 
the Commission’s approach on the nine occasions that the 
Judgment uses the phrase “within the range of possibilities in-
dicated by the evidence”. He notes that it would seem that the 
Court is still searching for a precision in the evidence that the 
law does not require. He opines that the Court does not appear 
to acknowledge that the quantification of damages in situa-
tions of mass casualties resulting from a war requires what the 
Commission calls “exercises of judgment and approximation”. 
He concludes that regrettably, the Court appears to approach 
the reliability of the evidence for the purpose of determining 
the extent and valuation of the damage or injury with the rig-
our of an insurer examining a claim for damages arising from 
an accident between two motor vehicles.

11. Judge Robinson then addresses the issues raised in 
comprehending the Court’s concept of a global sum. He notes 
that compensation is based on a determination of the extent 
of damage or injury and its valuation. According to Judge 
Robinson, if the determination of the extent of damage or in-
jury is wrong, compensation based on the valuation will also 
be wrong. He notes that, since the Court awards compensation 
for each category of injury as part of a global sum, it is reason-
able to expect that when added together, the aggregation of 
those five parts would comprise the global sum of US$225 mil-
lion. In his view, in effect, the Court’s approach calls for the 
addition of a specific number of persons from the range that 
is identified for loss of life and displacement of populations to 
what is described as a “significant number” in respect of rape 
and sexual violence, and injuries to persons. However, he states 
that it is not possible to add the certain and precise number 
that may be identified within those two ranges to something 
that is as uncertain and imprecise as a “significant number” 
and arrive at the global sum of US$225 million. In his view, 
the matter is rendered more complicated by the fact that, in 
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respect of the recruitment and deployment of child soldiers, 
the Court states that there is a range but does not identify the 
range. He notes that although two numbers, 1,800 and 2,500, 
are indicated in paragraph 204 on the recruitment of child 
soldiers, there is nothing to show how these numbers could 
constitute a range. He expresses the view that the Court’s ap-
proach would have been more comprehensible if it had iden-
tified a range in respect of all five categories of injuries. He 
concludes that, regrettably, since the Court’s assessment of the 
extent of the damage is open to criticism, its global award of 
compensation of US$225 million is also open to question.

12. Judge Robinson notes that the Court does not ex-
plain the concept of the global sum. According to Judge 
Robinson, although the concept, as developed by the Court, 
suggests that the addition of the five parts in respect of the cat-
egories of injuries constitutes the global sum, the analysis car-
ried out shows that the five parts are not susceptible to addition. 
He states that, in any event, the Court’s use of the concept of the 
global sum does not appear to allow a specific determination 
of compensation for each category of injury; if it did, the final 
award would not be global. He argues that the dilemma is that, 
absent an award for each category of injury, the global sum is 
difficult to comprehend and appears to be snatched from thin 
air. In his view, the global sum is incompatible with a specific 
determination of compensation for each category of injury but 
is incomprehensible without such a determination. He states 
that another difficulty is that, since compensation is awarded 
for each of the five categories of injuries as part of the global 
sum, it is evident that the global sum may be partitioned, there-
by implying that it is capable of disaggregation, with the result 
that the sum loses its global character.

13. According to Judge Robinson, by stating that 
it may exceptionally award compensation in the form of 
a global sum, the Court acknowledges that the more usual 
practice is for a final award of compensation to reflect the 
aggregation of specific awards for each category of injury. In 
Judge Robinson’s view, DRC v. Uganda was not an appropriate 
case to depart from the more usual practice. This is a case 
in which the Court has found that one Party has commit-
ted breaches not only of international humanitarian law but 
also of international human rights law, giving rise to claims 
for compensation for loss of life, injuries to persons, rape and 
sexual violence, the recruitment and deployment of child 
soldiers, and displacement of populations. Each category 
of injury is unique, having its own peculiar characteristics, 
warranting individual treatment by the Court in its award of 
compensation. The uniqueness and peculiarity of each cate-
gory of injury are lost in the award of a global sum for all five 
categories. For example, given the significance that interna-
tional human rights law attaches to the right to life ¾ it is a 
predicate to the enjoyment and exercise of all other human 
rights, and is the first article in the International Covenant on 
Civil and Political Rights and the International Covenant on 
Economic Social and Cultural Rights ¾ it is inappropriate to 
award a sum as compensation not only for the loss of life, but 
also for another category of injury such as the displacement 
of populations. There is no justification for commingling an 
award of compensation for loss of life with an award of com-
pensation for any other category of injury.

14. After examining the case law of the Court and other 
international courts, Judge Robinson concludes that the ele-
ments of the principle of equitable considerations are reason-
ableness, flexibility, judgment, approximation and fairness. 
Turning to the principle of equitable considerations, he opines 
that, had the Court applied the principle of equitable consider-
ations, it would have been able to determine a specific sum for 
compensation in practically every case in which the DRC made 
a claim for compensation. In those cases, the Court had before 
it, evidence from the DRC as to the extent of damage or injury 
and the valuation of the damage or injury. It also had before it, 
evidence from its own experts as well as from United Nations 
bodies and non-governmental organizations. Whenever the 
Court has evidence of that kind before it, he concludes that it 
is always in a position to weigh the varying proposals from the 
parties and others and determine a sum for compensation on 
the basis of equitable considerations. Even if the Court only 
has evidence from the applicant and the respondent, or from 
one party alone, by becoming actively engaged with the evi-
dence, it is in a position to determine a sum for compensation 
on the basis of equitable considerations. It is not the case, as the 
Court asserts in relation to loss of life, injuries to persons and 
rape, that the evidence did not allow it to even approximate the 
number of persons or injuries involved. Eritrea and Ethiopia, 
like the DRC and Uganda, are poor, developing countries with 
relatively limited infrastructural facilities, and it is therefore 
not surprising that, except in relation to evidence for damage 
to buildings, the evidence before the EECC was of the same 
quality as the evidence before the Court. Nonetheless, the 
EECC found it possible in respect of all the claims, except for 
those dismissed for lack of evidence, to fix a sum as compen-
sation on the basis of a reasonable estimate.

15. According to Judge Robinson, the Court should 
have become more active and more engaged in fixing com-
pensation by introducing its own determination of the extent 
and valuation of the damage or injury. The Court appears to 
see itself as performing a passive role as the recipient of the 
parties’ submissions and the evidence as a whole. Unlike the 
Commission, it does not see itself as being under an “obli-
gation to determine appropriate compensation, even if the 
process involves estimation or guesswork within the range 
of possibilities indicated by the evidence”. Certain Activities 
provides a precedent for the Court becoming very engaged in 
the determination of compensation. In that case, the Court 
rejected the methodologies proposed by both parties for de-
termining compensation for environmental damage, and ad-
vanced its own methodology, albeit in some respects borrow-
ing from the parties’ methodologies. It was on the basis of its 
own methodology that the Court awarded compensation to 
Costa Rica on the basis of equitable considerations. Thus, had 
the Court determined compensation on the basis of equitable 
considerations, it would have been in a position to award a 
specific sum as compensation for each category of injury.

16. Turning to the standard of proof, Judge Robinson 
states that the Court rightly concluded that the standard of 
proof at the merits phase is higher than it is at the reparations 
phase. However, it does not explicitly identify the lower stand-
ard applicable to the reparations phase. That omission may be 
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overlooked if the findings of the Court on questions of compen-
sation are consistent with the use of a lower standard of proof.

17. According to Judge Robinson, there are instances in 
which the Court has used a standard of proof that is questiona-
ble because a lower standard should have been used in relation 
to the extent or valuation of damage or injury. For example, 
he cites paragraph 163 which states: “[t]urning to valuation, 
the Court considers that the DRC has not presented convinc-
ing evidence for its claim that the average amount awarded 
by Congolese courts to the families of victims of war crimes 
amounts to US$34,000”; and paragraph 180 which states: “[t]he 
DRC does not provide convincing evidence that these figures 
are derived from the average amounts awarded by Congolese 
courts in the context of the perpetration of serious interna-
tional crimes”; other instances are set out in the opinion.

18. According to Judge Robinson, these are instances 
in which the Court has rejected claims on the basis that the 
evidence was not convincing. This is too high a standard for 
the reparations phase. Notably, at the merits phase the Court 
used the standard of convincing evidence in relation to ques-
tions of responsibility. For example, paragraph 72 of the 2005 
Judgment states: “[t]he Court must first establish which rele-
vant facts it regards as having been convincingly established by 
the evidence, and which thus fall for scrutiny by reference to 
the applicable rules of international law”; paragraph 210 states: 
“[t]he Court finds that there is convincing evidence of the 
training in UPDF training camps of child soldiers and of the 
UPDF’s failure to prevent the recruitment of child soldiers in 
areas under its control”. Judge Robinson concludes that there 
are other instances in which the Court uses the standard of 
convincing evidence at the merits phase. It follows that, if con-
vincing evidence is the correct standard of proof for the merits 
phase, it cannot be the correct standard for the reparations 
phase where the standard is lower. Finally, Judge Robinson 
comments on macroeconomic damage, concluding that such 
damage is compensable under international law.

Declaration of Judge Salam
In his declaration, Judge Salam indicates that while he 

supports the principles and rules applicable to the assessment 
of reparations set out by the Court, he remains convinced that 
a better application of these principles was possible in this 
case, in order to grant the DRC a more just and satisfactory 
reparation. Indeed, he considers that in proceedings such as 
these, which concern the granting of reparation following an 
earlier finding of massive human rights violations and serious 
breaches of international law, the Court should show reason-
able flexibility regarding evidentiary issues in order to be able 
to ensure fair reparation.

Judge Salam thus regrets that, despite recalling the spe-
cific context of the case and the evidentiary difficulties that 
occur in situations of armed conflict, the Court did not draw 
all the necessary conclusions and, in fact, displayed a certain 
rigidity and an excessive formalism in its evaluation of the 
extent of the damage and the determination of the reparation 
due, particularly with respect to the harm caused to persons 
and property. He considers in this regard that the Court was 

severe in its assessment of the evidence submitted by the DRC, 
the deficiencies of which it did not fail to point out, thus ignor-
ing the continuation of the conflict in the country, at varying 
rates of intensity, even after the 2005 Judgment. Judge Salam 
considers that the Court could have taken a more balanced 
approach in the specific context of this case, drawing the nec-
essary conclusions from Uganda’s failure, as the occupying 
Power in Ituri, to establish the facts pertaining to an area of 
the Congolese territory which it controlled.

Judge Salam also criticizes the approach followed by the 
Court to allocate the compensation due to the DRC. In par-
ticular, he criticizes the Judgment for not clearly setting out 
the method used to calculate the compensation awarded and 
for limiting itself to “global” sums which do not distinguish 
between the separate types of injuries within each of the dif-
ferent categories of damage. Such an approach is problematic 
for Judge Salam, in so far as it does not allow for an approach 
focused on the victims, groups of victims and communities 
who should be the ultimate beneficiaries of the reparation. 
By opting for the discretionary award of “global” sums, the 
Court leaves the door open to an arbitrary distribution of the 
reparation by the DRC.

Separate opinion of Judge Iwasawa
In his separate opinion, Judge Iwasawa offers his views on 

two aspects of the Judgment: its reliance on equitable considera-
tions and its reference to criminal investigation and prosecution.

When mass violations have occurred in the context 
of armed conflict, judicial and other bodies have awarded 
compensation on the basis of the evidence at their disposal. 
Judge Iwasawa explains that, in view of the magnitude and 
complexity of the armed conflict in the DRC and given that a 
large amount of evidence has been destroyed or rendered in-
accessible, the Court adopts the same approach in the present 
case and awards compensation “in the form of a global sum, 
within the range of possibilities indicated by the evidence and 
taking into account equitable considerations”.

Judge Iwasawa stresses that the Court decides this case in 
accordance with international law and not ex aequo et bono. The 
Court has determined the global sum on the basis of the legal 
principles and rules applicable to the assessment of reparations. 
In his view, while the Court, as a court of law, is obligated to 
quantify the damage based on the evidence before it, it is equal-
ly justified in taking into account equitable considerations.

Judge Iwasawa provides a number of examples in which 
international courts and tribunals have applied equity infra 
legem in determining the amount of compensation. Equity 
infra legem refers to the power of courts to select from among 
possible interpretations of the law the one which achieves the 
most equitable result. International courts have the inherent 
power to apply equity infra legem without the specific author-
ization of the parties. Judge Iwasawa emphasizes that taking 
into account equitable considerations in awarding a global 
sum is an application of equity infra legem and should not be 
confused with a decision ex aequo et bono.

Judge  Iwasawa then turns to the issue of criminal in-
vestigation and prosecution of UPDF officers and soldiers. 
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Under the International Covenant on Civil and Political 
Rights, criminal investigation and, where appropriate, prose-
cution are necessary remedies for violations of human rights 
protected by Articles 6 (right to life) and 7 (right not to be 
subjected to torture). Judge Iwasawa is of the view that the 
Court could have given this as an additional reason to reject 
the DRC’s request for satisfaction in the form of criminal 
investigation and prosecution. He observes that this inter-
pretation of the Covenant corresponds to the interpretation 
consistently maintained in the jurisprudence of the Human 
Rights Committee, the body established by the Covenant to 
monitor its implementation.

Dissenting opinion of Judge ad hoc Daudet
In his dissenting opinion appended to the Judgment, 

Judge ad hoc Daudet explains that he does not share the ma-
jority opinion as regards the way in which the compensation 
was calculated or the amount of reparation awarded for the 
human damage caused.

While he commends the Court for the substantial work 
that it carried out in fixing what it considered to be the fairest 
possible compensation for the various heads of damage, he 
regrets that the Judgment lacks the momentum of the decision 
on the merits handed down to the Parties on 19 December 
2005. In his view, the Court’s approach in the present pro-
ceedings is not consistent with the 2005 Judgment, since its 
sometimes unduly rigorous stand precludes the granting of 
compensation more in line with the responsibilities so clearly 
established by the Court in 2005.

Judge ad hoc Daudet also draws attention to a glaring 
inconsistency between Parts II and III of the Judgment. While 
he readily agrees with the discussion on general considera-
tions of proof set out by the Court in Part II, he finds Part III, 
which was meant to comprise some sort of application of the 
stated principles, at a remove from and out of step with those 
principles. This led the Court to adopt what he regards as par-
ticularly conservative levels of compensation, especially for 
damage to persons.

While he understands the need to proceed with caution 
in a case such as this, Judge ad hoc Daudet also considers that 
greater account could have been taken of the specific context 
and circumstances of the case. He notes, however, that al-
though the Court did pay attention to these factors, it did not 
give them full practical effect when quantifying the damage. 

He thus regrets the rigour shown by the Court, which, in his 
view, could have taken a different approach in assessing the 
effect of the passage of time on the DRC’s ability to compile 
precise evidence relating to events which took place more 
than 20 years ago. All these considerations would have justi-
fied some leniency and flexibility in Part III of the Judgment.

The dissenting opinion also criticizes the Judgment 
for confining itself to a very literal interpretation of para-
graph 260 of the 2005 Judgment. In Judge ad hoc Daudet’s 
view, when referring in that paragraph to the “exact injury” 
suffered by the DRC and “specific actions” of Uganda, the 
Court did not intend to add more rigorous conditions to the 
principle of full reparation for injury caused by internation-
ally wrongful acts. He regrets that the Court nonetheless opt-
ed for a strict reading of the paragraph, in line with that of 
Uganda, the stringent requirements of which diminished the 
prospect of accommodation being made for the local situa-
tion, circumstances, habits or customs.

Finally, with regard to the amount of the reparation for 
damage to persons, Judge ad hoc Daudet does not understand 
why the Court opted for the lowest figure in the sizable range 
of victim numbers, even though it is acknowledged that this 
figure may be an underestimation. He believes that, in reach-
ing its decision, the Court could have been guided by equita-
ble considerations, reference to which was appropriate to try 
to better pinpoint the bases for compensation. He also regrets 
the Court’s choice of a global sum covering a broad array of 
heads of damage without distinction, which makes it impos-
sible to assess the share of compensation allocated to each. 
In his view, this makes it difficult in some respects to apply 
the principle expressed by the Court in paragraph 102 of its 
Judgment, according to which “any reparation is intended, as 
far as possible, to benefit all those who suffered injury result-
ing from internationally wrongful acts”.

Judge ad hoc Daudet concludes his opinion by expressing 
his dismay that the failure of negotiations between the two 
countries prevented the question of reparation from being 
settled following the 2005  Judgment. He is convinced that 
only good faith negotiations, had they been able to take place, 
could have brought to the fore the basic principles that might 
have resulted in greater, fairer compensation. He hopes that, 
any disappointment on the DRC’s part notwithstanding, the 
two States will resume the peaceful relations that their people 
desire as soon as possible.
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On 16  March 2022, the International Court of Justice 
delivered its Order on the Request for the indication of provi-
sional measures submitted by Ukraine in the case concerning 
Allegations of Genocide under the Convention on the Prevention 
and Punishment of the Crime of Genocide (Ukraine v. Russian 
Federation). The Court indicated provisional measures.

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, Bennouna, 
Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, Iwasawa, 
Nolte, Charlesworth; Judge ad hoc Daudet; Registrar Gautier.

*
*  *

The Court begins by recalling that, on 26  February 
2022, at 9.30 p.m., Ukraine filed in the Registry of the Court 
an Application instituting proceedings against the Russian 
Federation concerning “a dispute … relating to the interpreta-
tion, application and fulfilment of the 1948 Convention on the 
Prevention and Punishment of the Crime of Genocide” (here-
inafter the “Genocide Convention” or the “Convention”). In 
its Application, Ukraine contends that the Russian Federation 
has falsely claimed that acts of genocide have occurred in the 
Luhansk and Donetsk oblasts of Ukraine, recognized on that 
basis the so-called “Donetsk People’s Republic” and “Luhansk 
People’s Republic”, and then declared and implemented a 
“special military operation” against Ukraine with the express 
purpose of preventing and punishing purported acts of gen-
ocide that have no basis in fact. Ukraine emphatically denies 
that any such genocide has occurred.

The Court then recalls that, together with the Application, 
Ukraine submitted a Request for the indication of provisional 
measures, seeking in particular that the Russian Federation 
immediately suspend the military operations commenced on 
24 February 2022 that have as their stated purpose and objec-
tive the prevention and punishment of a claimed genocide in 
the Luhansk and Donetsk oblasts of Ukraine, and immedi-
ately ensure that any military or irregular armed units which 
may be directed or supported by it, as well as any organiza-
tions and persons which may be subject to its control, direc-
tion or influence, take no steps in furtherance of the military 
operations which have as their stated purpose and objective 
preventing or punishing Ukraine for committing genocide.

Lastly, the Court notes that the Russian Federation in-
dicated, on 5 March 2022, that it had decided not to partici-
pate in the oral proceedings. It further notes, however, that, on 
7 March 2022, the Ambassador of the Russian Federation to 
the Kingdom of the Netherlands communicated to the Court 
a document setting out “the position of the Russian Federation 
regarding the lack of jurisdiction of the Court in t[he] case”, in 
which it contends that the Court lacks jurisdiction to entertain 
the case and “requests [it] to refrain from indicating provision-
al measures and to remove the case from its list”.

I. Introduction (paras. 17–23)
The Court observes that the context in which the present 

case comes before it is well known. On 24 February 2022, the 
President of the Russian Federation, Mr. Vladimir Putin, de-
clared that he had decided to conduct a “special military oper-
ation” against Ukraine. Since then, there has been intense fight-
ing on Ukrainian territory, which has claimed many lives, has 
caused extensive displacement and has resulted in widespread 
damage. The Court is acutely aware of the extent of the human 
tragedy that is taking place in Ukraine and is deeply concerned 
about the continuing loss of life and human suffering.

The Court declares itself to be profoundly concerned 
about the use of force by the Russian Federation in Ukraine, 
which raises very serious issues of international law. The 
Court is mindful of the purposes and principles of the 
United Nations Charter and of its own responsibilities in the 
maintenance of international peace and security, as well as in 
the peaceful settlement of disputes under the Charter and the 
Statute of the Court. It deems it necessary to emphasize that 
all States must act in conformity with their obligations under 
the United Nations Charter and other rules of international 
law, including international humanitarian law.

The Court further notes that the ongoing conflict be-
tween the Parties has been addressed in the framework of 
several international institutions. The General Assembly of 
the United Nations adopted a resolution referring to many 
aspects of the conflict on 2 March 2022 (doc. A/RES/ES-11/1). 
The present case before the Court, however, is limited in 
scope, as Ukraine has instituted these proceedings only under 
the Genocide Convention.

*
The Court regrets the decision taken by the Russian 

Federation not to participate in the oral proceedings on the 
Request for the indication of provisional measures. It recalls in 
this regard that the non-appearance of a party has a negative 
impact on the sound administration of justice, as it deprives 
the Court of assistance that a party could have provided to it. 
Nevertheless, the Court must proceed in the discharge of its 
judicial function at any phase of the case.

The Court notes that, though formally absent from the 
proceedings, non-appearing parties sometimes submit to the 
Court letters and documents in ways and by means not con-
templated by its Rules. Since it is valuable to know the views 
of both parties in whatever form those views may have been 
expressed, the Court states that it will take account of the doc-
ument communicated by the Russian Federation to the extent 
that it finds this appropriate in discharging its duties.

The Court lastly observes that the non-appearance of one 
of the States concerned cannot by itself constitute an obsta-
cle to the indication of provisional measures and emphasizes 
that the non-participation of a party in the proceedings at any 
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stage of the case cannot, in any circumstances, affect the va-
lidity of its decision.

II. Prima facie jurisdiction (paras. 24–49)

1. General observations (paras. 24–27)
The Court recalls that, according to its jurisprudence, 

it may indicate provisional measures only if the provisions 
relied on by the applicant appear, prima facie, to afford a basis 
on which its jurisdiction could be founded, but it need not 
satisfy itself in a definitive manner that it has jurisdiction as 
regards the merits of the case. In the present case, Ukraine 
seeks to found the jurisdiction of the Court on Article 36, 
paragraph 1, of the Statute of the Court and on Article IX of 
the Genocide Convention. The Court must therefore first de-
termine whether those provisions prima facie confer upon it 
jurisdiction to rule on the merits of the case, enabling it ¾ 
if the other necessary conditions are fulfilled ¾ to indicate 
provisional measures.

The Court notes that Ukraine and the Russian Federation 
are both parties to the Genocide Convention and that neither 
has a reservation in force with regard to Article IX.

2. Existence of a dispute relating to the interpretation, 
application or fulfilment of the Genocide Convention 
(paras. 28–47)
The Court recalls that Article  IX of the Genocide 

Convention makes the Court’s jurisdiction conditional on 
the existence of a dispute relating to the interpretation, ap-
plication or fulfilment of the Convention. Since Ukraine has 
invoked, as the basis of the Court’s jurisdiction, the compro-
missory clause in an international convention, the Court must 
ascertain whether it appears that the acts complained of by 
the Applicant are capable of falling within the scope of that 
convention ratione materiae.

The Court recalls that, for the purposes of deciding wheth-
er there was a dispute between the Parties at the time of the 
filing of the Application, it takes into account in particular any 
statements or documents exchanged between the Parties, as well 
as any exchanges made in multilateral settings. In so doing, it 
pays special attention to the author of the statement or docu-
ment, their intended or actual addressee, and their content.

Having examined the arguments of the Parties, the Court 
observes that, since 2014, various State organs and senior rep-
resentatives of the Russian Federation have referred, in official 
statements, to the commission of acts of genocide by Ukraine 
in the Luhansk and Donetsk regions. It observes in particular 
that the Investigative Committee of the Russian Federation ¾ 
an official State organ ¾ has, since 2014, instituted criminal 
proceedings against high-ranking Ukrainian officials re-
garding the alleged commission of acts of genocide against 
the Russian-speaking population living in the above-men-
tioned regions “in violation of the 1948 Convention on the 
Prevention and Punishment of the Crime of Genocide”.

The Court also recalls that, in an address made on 
21  February 2022, the President of the Russian Federation, 
Mr. Vladimir Putin, described the situation in Donbass as a 
“horror and genocide, which almost 4 million people are facing”.

By a letter dated 24  February 2022, the Permanent 
Representative of the Russian Federation to the United Nations 
requested the Secretary-General to circulate, as a document of 
the Security Council, the “text of the address of the President 
of the Russian Federation, Vladimir Putin, to the citizens of 
Russia, informing them of the measures taken in accordance 
with Article 51 of the Charter of the United Nations in ex-
ercise of the right of self-defence”. In his address, delivered 
on 24 February 2022, the President of the Russian Federation 
explained that he had decided,

“in accordance with Article 51 (chapter VII) of the Charter 
of the United Nations … to conduct a special military op-
eration with the approval of the Federation Council of 
Russia and pursuant to the treaties on friendship and mu-
tual assistance with the Donetsk People’s Republic and the 
Lugansk People’s Republic”.

He specified that the “purpose” of the special operation was 
“to protect people who have been subjected to abuse and gen-
ocide by the Kiev regime for eight years”. He added that the 
Russian Federation had to stop “a genocide” against millions 
of people and that it would seek the prosecution of those who 
had committed numerous bloody crimes against civilians, in-
cluding citizens of the Russian Federation.

The Permanent Representative of the Russian Federation 
to the United Nations, referring to the address by the President 
of the Russian Federation of 24 February 2022, explained at a 
meeting of the Security Council on Ukraine that “the purpose of 
the special operation [was] to protect people who ha[d] been sub-
jected to abuse and genocide by the Kyiv regime for eight years”.

Two days later, the Permanent Representative of the 
Russian Federation to the European Union stated in an in-
terview that the operation was a “peace enforcement special 
military operation” carried out in an “effort aimed at de-Na-
zification”, adding that people had been actually “exterminat-
ed” and that “the official term of genocide as coined in inter-
national law[, if one] read[s] the definition, … fits pretty well”.

The Court notes that, in response to the Russian 
Federation’s allegations and its military actions, the Ministry of 
Foreign Affairs of Ukraine issued a statement on 26 February 
2022, saying that Ukraine “strongly denies Russia’s allegations 
of genocide” and disputes “any attempt to use such manipula-
tive allegations as an excuse for Russia’s unlawful aggression”.

The Court recalls that, at the present stage of these pro-
ceedings, it is not required to ascertain whether any violations 
of obligations under the Genocide Convention have occurred 
in the context of the present dispute. Such a finding could be 
made by the Court only at the stage of the examination of the 
merits of the present case. At the stage of making an order 
on a request for the indication of provisional measures, the 
Court’s task is to establish whether the acts complained of by 
Ukraine appear to be capable of falling within the provisions 
of the Genocide Convention.

The Court further recalls that, while it is not necessary 
for a State to refer expressly to a specific treaty in its exchanges 
with the other State to enable it later to invoke the comprom-
issory clause of that instrument to institute proceedings before 
it, the exchanges must refer to the subject-matter of the treaty 
with sufficient clarity to enable the State against which a claim 



240

is made to ascertain that there is, or may be, a dispute with 
regard to that subject-matter. The Court considers that, in the 
present proceedings, the evidence in the case file demonstrates 
prima facie that statements made by the Parties referred to the 
subject-matter of the Genocide Convention in a sufficient-
ly clear way to allow Ukraine to invoke the compromissory 
clause in this instrument as a basis for the Court’s jurisdiction.

The Court notes that statements made by the State or-
gans and senior officials of the Parties indicate a divergence 
of views as to whether certain acts allegedly committed by 
Ukraine in the Luhansk and Donetsk regions amount to 
genocide in violation of its obligations under the Genocide 
Convention, as well as whether the use of force by the Russian 
Federation for the stated purpose of preventing and punishing 
alleged genocide is a measure that can be taken in fulfilment 
of the obligation to prevent and punish genocide contained 
in Article I of the Convention. In the Court’s view, the acts 
complained of by the Applicant appear to be capable of falling 
within the provisions of the Genocide Convention.

The Court recalls the Russian Federation’s assertion that 
its “special military operation” is based on Article 51 of the 
United Nations Charter and customary international law. It ob-
serves in this respect that certain acts or omissions may give rise 
to a dispute that falls within the ambit of more than one treaty. 
The above-mentioned assertion of the Russian Federation does 
not therefore preclude a prima facie finding by the Court that 
the dispute presented in the Application relates to the interpre-
tation, application or fulfilment of the Genocide Convention.

The Court finds, therefore, that the above-mentioned ele-
ments are sufficient at this stage to establish prima facie the ex-
istence of a dispute between the Parties relating to the interpre-
tation, application or fulfilment of the Genocide Convention.

3. Conclusion as to prima facie jurisdiction (paras. 48–49)
In light of the foregoing, the Court concludes that, pri-

ma  facie, it has jurisdiction pursuant to Article  IX of the 
Genocide Convention to entertain the case. Given the above 
conclusion, the Court considers that it cannot accede to the 
Russian Federation’s request that the case be removed from 
the General List for manifest lack of jurisdiction.

III. The rights whose protection is sought and the link between 
such rights and the measures requested (paras. 50–64)

Regarding the rights whose protection is sought, the 
Court points out that its power to indicate provisional meas-
ures under Article 41 of the Statute has as its object the preser-
vation of the respective rights claimed by the parties in a case, 
pending its decision on the merits thereof. It follows that the 
Court must be concerned to preserve by such measures the 
rights which may subsequently be adjudged by it to belong 
to either party. Therefore, the Court may exercise this power 
only if it is satisfied that the rights asserted by the party re-
questing such measures are at least plausible. Moreover, a link 
must exist between the rights whose protection is sought and 
the provisional measures being requested.

The Court notes that, in the present proceedings, 
Ukraine argues that it seeks provisional measures to protect 
its rights “not to be subject to a false claim of genocide”, and 

“not to be subjected to another State’s military operations 
on its territory based on a brazen abuse of Article  I of the 
Genocide Convention”. It states that the Russian Federation 
has acted inconsistently with its obligations and duties, as set 
out in Articles I and IV of the Convention.

The Court observes that, in accordance with Article I of 
the Convention, all States parties thereto have undertaken “to 
prevent and to punish” the crime of genocide. Article I does 
not specify the kinds of measures that a Contracting Party 
may take to fulfil this obligation. However, the Contracting 
Parties must implement this obligation in good faith, tak-
ing into account other parts of the Convention, in particular 
Articles VIII and IX, as well as its Preamble.

Pursuant to Article VIII of the Convention, a Contracting 
Party that considers that genocide is taking place in the ter-
ritory of another Contracting Party “may call upon the com-
petent organs of the United Nations to take such action under 
the Charter of the United Nations as they consider appropri-
ate for the prevention and suppression of acts of genocide or 
any of the other acts enumerated in article III”. In addition, 
pursuant to Article IX, such a Contracting Party may submit 
to the Court a dispute relating to the interpretation, applica-
tion or fulfilment of the Convention.

A Contracting Party may resort to other means of ful-
filling its obligation to prevent and punish genocide that it be-
lieves to have been committed by another Contracting Party, 
such as bilateral engagement or exchanges within a regional 
organization. However, the Court emphasizes that, in dis-
charging its duty to prevent genocide, “every State may only 
act within the limits permitted by international law”.

The acts undertaken by the Contracting Parties “to pre-
vent and to punish” genocide must be in conformity with the 
spirit and aims of the United Nations, as set out in Article 1 
of the United Nations Charter.

The Court can only take a decision on the Applicant’s 
claims if the case proceeds to the merits. At the present stage of 
the proceedings, it suffices to observe that the Court is not in pos-
session of evidence substantiating the allegation of the Russian 
Federation that genocide has been committed on Ukrainian ter-
ritory. Moreover, it is doubtful that the Convention, in light of its 
object and purpose, authorizes a Contracting Party’s unilateral 
use of force in the territory of another State, for the purpose of 
preventing or punishing an alleged genocide.

Under these circumstances, the Court considers that 
Ukraine has a plausible right not to be subjected to military op-
erations by the Russian Federation for the purpose of preventing 
and punishing an alleged genocide in the territory of Ukraine.

The Court then turns to the condition of the link between 
the rights claimed by Ukraine and the provisional measures 
requested. It recalls that Ukraine is asserting a right that is 
plausible under the Genocide Convention. It considers that, 
by their very nature, the first two provisional measures sought 
by Ukraine (see above) are aimed at preserving the right of 
Ukraine that the Court has found to be plausible. As to the 
third and fourth provisional measures requested by Ukraine, 
the Court notes that the question of their link with that plau-
sible right does not arise, in so far as such measures would 
be directed at preventing any action which may aggravate or 
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extend the existing dispute or render it more difficult to re-
solve, and at providing information on the compliance with 
any specific provisional measure indicated by the Court.

The Court concludes, therefore, that a link exists be-
tween the right of Ukraine that the Court has found to be 
plausible and the requested provisional measures.

IV. Risk of irreparable prejudice and urgency (paras. 65–77)
The Court recalls that, pursuant to Article  41 of its 

Statute, it has the power to indicate provisional measures 
when irreparable prejudice could be caused to rights which 
are the subject of judicial proceedings or when the alleged 
disregard of such rights may entail irreparable consequences. 
However, this power will be exercised only if there is urgency, 
in the sense that there is a real and imminent risk that irrep-
arable prejudice will be caused to the rights claimed before 
the Court gives its final decision. The condition of urgency 
is met when the acts susceptible of causing irreparable prej-
udice can “occur at any moment” before the Court makes a 
final decision on the case. The Court must therefore consider 
whether such a risk exists at this stage of the proceedings. 
The Court is not called upon, for the purposes of its decision 
on the Request for the indication of provisional measures, to 
establish the existence of breaches of obligations under the 
Genocide Convention, but to determine whether the circum-
stances require the indication of provisional measures for the 
protection of the right found to be plausible.

Having determined that Ukraine can plausibly assert a right 
under the Genocide Convention and that there is a link between 
this right and the provisional measures requested, the Court 
then considers whether irreparable prejudice could be caused to 
this right and whether there is urgency, in the sense that there is 
a real and imminent risk that irreparable prejudice will be caused 
to this right before the Court gives its final decision.

The Court considers that the right of Ukraine that it has 
found to be plausible is of such a nature that prejudice to it 
is capable of causing irreparable harm. Indeed, any military 
operation, in particular one on the scale carried out by the 
Russian Federation on the territory of Ukraine, inevitably 
causes loss of life, mental and bodily harm, and damage to 
property and to the environment.

The Court considers that the civilian population af-
fected by the present conflict is extremely vulnerable. The 
“special military operation” being conducted by the Russian 
Federation has resulted in numerous civilian deaths and inju-
ries. It has also caused significant material damage, including 
the destruction of buildings and infrastructure. Attacks are 
ongoing and are creating increasingly difficult living condi-
tions for the civilian population. Many persons have no ac-
cess to the most basic foodstuffs, potable water, electricity, 
essential medicines or heating. A very large number of people 
are attempting to flee from the most affected cities under ex-
tremely insecure conditions.

In this regard, the Court takes note of resolution 
A/RES/ES-11/1 of 2 March 2022, of the General Assembly of 
the United Nations, which, inter alia, “[e]xpress[es] grave con-
cern at reports of attacks on civilian facilities such as residenc-
es, schools and hospitals, and of civilian casualties, including 

women, older persons, persons with disabilities, and chil-
dren”, “[r]ecogniz[es] that the military operations of the 
Russian Federation inside the sovereign territory of Ukraine 
are on a scale that the international community has not seen 
in Europe in decades and that urgent action is needed to save 
this generation from the scourge of war”, “[c]ondemn[s] the 
decision of the Russian Federation to increase the readiness 
of its nuclear forces” and “[e]xpress[es] grave concern at the 
deteriorating humanitarian situation in and around Ukraine, 
with an increasing number of internally displaced persons 
and refugees in need of humanitarian assistance”.

In light of these circumstances, the Court concludes that 
disregard of the right deemed plausible by the Court could 
cause irreparable prejudice to this right and that there is ur-
gency, in the sense that there is a real and imminent risk that 
such prejudice will be caused before the Court makes a final 
decision in the case.

V. Conclusion and measures to be adopted (paras. 78–85)
The Court concludes from all of the above considerations 

that the conditions required by its Statute for it to indicate 
provisional measures are met. It is therefore necessary, pend-
ing its final decision, for the Court to indicate certain meas-
ures in order to protect the right of Ukraine that the Court 
has found to be plausible. The Court recalls that it has the 
power, under its Statute, when a request for provisional meas-
ures has been made, to indicate measures that are, in whole or 
in part, other than those requested.

In the present case, having considered the terms of the pro-
visional measures requested by Ukraine and the circumstances 
of the case, the Court finds that the measures to be indicated 
need not be identical to those requested. The Court considers 
that, with regard to the situation described above, the Russian 
Federation must, pending the final decision in the case, suspend 
the military operations that it commenced on 24 February 2022 
in the territory of Ukraine. In addition, recalling the statement 
of the Permanent Representative of the Russian Federation to 
the United Nations that the “Donetsk People’s Republic” and 
the “Lugansk People’s Republic” had turned to the Russian 
Federation with a request to grant military support, the Court 
considers that the Russian Federation must also ensure that 
any military or irregular armed units which may be directed 
or supported by it, as well as any organizations and persons 
which may be subject to its control or direction, take no steps 
in furtherance of these military operations.

The Court recalls that Ukraine also requested it to indi-
cate measures aimed at ensuring the non-aggravation of the 
dispute with the Russian Federation. When it indicates provi-
sional measures for the purpose of preserving specific rights, 
the Court may also indicate provisional measures with a view 
to preventing the aggravation or extension of the dispute if it 
considers that the circumstances so require. In the present case, 
having considered all the circumstances, in addition to the spe-
cific measures it has decided to order, the Court deems it neces-
sary to indicate an additional measure directed to both Parties 
and aimed at ensuring the non-aggravation of the dispute.

The Court further recalls that Ukraine requested it to in-
dicate a provisional measure directing the Russian Federation 
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to “provide a report to the Court on measures taken to imple-
ment the Court’s Order on Provisional Measures one week 
after such Order and then on a regular basis to be fixed by the 
Court”. In the circumstances of the present case, however, the 
Court declines to indicate this measure.

VI. Operative clause (para. 86)
For these reasons,
The Court,
Indicates the following provisional measures:
(1) By thirteen votes to two,
The Russian Federation shall immediately suspend the 

military operations that it commenced on 24 February 2022 
in the territory of Ukraine;

In favour: President Donoghue; Judges Tomka, Abraham, 
Bennouna, Yusuf, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte, Charlesworth; Judge ad hoc Daudet;
Against: Vice-President Gevorgian; Judge Xue;
(2) By thirteen votes to two,
The Russian Federation shall ensure that any military or 

irregular armed units which may be directed or supported 
by it, as well as any organizations and persons which may be 
subject to its control or direction, take no steps in furtherance 
of the military operations referred to in point (1) above;

In favour: President Donoghue; Judges Tomka, Abraham, 
Bennouna, Yusuf, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte, Charlesworth; Judge ad hoc Daudet;
Against: Vice-President Gevorgian; Judge Xue;
(3) Unanimously,
Both Parties shall refrain from any action which might 

aggravate or extend the dispute before the Court or make it 
more difficult to resolve.

*
Vice-President Gevorgian appends a declaration to the 

Order of the Court; Judges Bennouna and Xue append declara-
tions to the Order of the Court; Judge Robinson appends a sep-
arate opinion to the Order of the Court; Judge Nolte appends 
a declaration to the Order of the Court; Judge ad hoc Daudet 
appends a declaration to the Order of the Court.

*
*  *

Declaration of Vice-President Gevorgian
Vice-President Gevorgian voted against the first and the 

second provisional measure indicated by the Court in its Order, 
basing his position on a purely substantial legal ground. He 
does not believe that the Court has jurisdiction over this case, 
even of prima facie character. In this connection he stresses 
that the Court’s jurisdiction is based on consent and that such 
consent given by the Russian Federation and by Ukraine is 
limited to disputes over the 1948 Genocide Convention.

In the present case, the dispute that Ukraine wants the 
Court to decide upon relates to the use of force. However, as 
the Court has held in previous cases, the use of force is not 

governed by the Genocide Convention. Therefore, he con-
cludes that the Court lacks jurisdiction and cannot indicate 
the provisional measures sought by Ukraine.

This conclusion notwithstanding, the Vice-President 
declares that he voted in favour of requesting the Parties not 
to aggravate their dispute since the power to indicate such 
measure is a power inherent to the Court.

Declaration of Judge Bennouna
In his declaration, Judge Bennouna states that he voted 

in favour of the Order because he felt compelled by this tragic 
situation, in which terrible suffering is being inflicted on the 
Ukrainian people, to join the call by the World Court to bring 
an end to the war.

Judge Bennouna is nonetheless not persuaded that the 
Genocide Convention was conceived to enable a State, Ukraine, 
to seise the Court of a dispute concerning allegations of geno-
cide made against it by another State, the Russian Federation.

Noting that this concept of genocide has been overused 
and indiscriminately employed by propagandists of all per-
suasions, Judge Bennouna considers that artificially linking a 
dispute concerning the unlawful use of force to the Genocide 
Convention does nothing to strengthen that instrument, in 
particular its Article IX on the peaceful settlement of disputes 
by the Court, an essential provision in the prevention and 
punishment of the crime of genocide.

Declaration of Judge Xue
1. While fully endorsing the call that the military op-

erations in Ukraine should immediately be brought to an end 
so as to restore peace in the country as well as in the region, 
Judge Xue reserves her position on the first two provision-
al measures indicated in the Order. She considers that those 
measures are not linked with the rights that Ukraine may 
plausibly claim under the Genocide Convention. More impor-
tantly, given the complicated circumstances that give rise to 
the conflict between Ukraine and the Russian Federation, she 
questions whether the measures that the Russian Federation 
is solely required to take will contribute to the resolution of 
the crisis in Ukraine.

2. Judge Xue considers that the acts complained of by 
Ukraine ¾ namely Russia’s recognition of the independence 
of the Luhansk and Donetsk regions of Ukraine and Russia’s 
military operations in Ukraine  ¾ cannot be directly ad-
dressed by the interpretation and application of the provisions 
of the Genocide Convention, as the issues they have raised are 
concerned with questions of recognition and use of force in 
international law. They do not appear to be capable of falling 
within the scope of the Genocide Convention.

3. Judge Xue states that Ukraine’s contention is based 
on a mischaracterization of the Russian Federation’s posi-
tion on its military operations. She notes that the Russian 
Federation invokes Article 51 of the United Nations Charter 
on self-defence and customary international law as the legal 
basis for its military operations. Nowhere has the Russian 
Federation claimed that the Genocide Convention authorizes 
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it to use force against Ukraine as a means of fulfilling its obli-
gation under Article I thereof to prevent and punish genocide. 
Whether the Russian Federation may exercise self-defence as 
it claims under the circumstances is apparently not governed 
by the Genocide Convention.

4. Judge Xue points out that as Ukraine’s claim ulti-
mately boils down to the very question whether recourse to use 
of force is permitted under international law in case of geno-
cide, Ukraine’s grievances against the Russian Federation di-
rectly bear on the legality of use of force by Russia under gen-
eral international law rather than the Genocide Convention; 
therefore, the rights and obligations that Ukraine claims are 
not plausible under the Genocide Convention.

5. Judge Xue refers to the Legality of Use of Force cases, 
where the Court reminded the States before it that “they re-
main in any event responsible for acts attributed to them that 
violate international law, including humanitarian law; where-
as any disputes relating to the legality of such acts are required 
to be resolved by peaceful means, the choice of which, pursu-
ant to Article 33 of the Charter, is left to the parties”.

6. Judge Xue underscores that the present situation in 
Ukraine demands all efforts that will contribute to a peaceful 
resolution of the dispute between Ukraine and the Russian 
Federation. She regrets that the Order prejudges the merits of 
the case (see paragraphs 56–59 of the Order) and doubts that 
the measures indicated can be meaningfully and effectively 
implemented by only one Party to the conflict. When the sit-
uation on the ground requires urgent and serious negotiations 
of the Parties to the conflict for a speedy settlement, the im-
pact of this Order remains to be seen.

Separate opinion of Judge Robinson
1. In his opinion, Judge Robinson explains why he has sup-

ported the orders granted by the Court, and in particular the or-
der requiring Russia to suspend its military operation in Ukraine.

2. First, Judge  Robinson considers the question of 
the Court’s prima  facie jurisdiction. He finds that the evi-
dence before the Court clearly shows a claim by Russia that 
Ukraine has committed acts that constitute genocide under 
the 1948 Genocide Convention and a denial by Ukraine of 
that claim. In Judge Robinson’s view, this is the real issue in 
the dispute before the Court ¾ and not the use of force, as ar-
gued by Russia. This conclusion, Judge Robinson notes, is sup-
ported by the several investigations carried out by the Russian 
Investigative Committee in the period from 2014 to 2017 into 
alleged acts of genocide committed by Ukrainian officials 
against the Russian-speaking population in the Donetsk and 
Luhansk oblasts, in breach of the Genocide Convention. He 
concludes that the Court has prima facie jurisdiction to enter-
tain the dispute brought by Ukraine.

3. Judge Robinson next considers the second element 
of the dispute as put forward by Ukraine, that is, that there is 
a legal dispute between the Parties as to whether Russia may 
take military action in and against Ukraine to punish and pre-
vent alleged acts of genocide within the meaning of Article I 
of the Convention. He finds that, although Russia has relied 
on the right of self-defence provided for in Article 51 of the 

United Nations Charter in justifying its “special military cam-
paign” in Ukraine, Russia has expressed that the aim of the 
military operation is to protect against alleged acts of genocide 
committed by Ukraine, acts which Russia previously classified 
as being contrary to Ukraine’s obligations under the Genocide 
Convention. Judge Robinson concludes that the fact that there 
may be a question of the lawfulness of Russia’s use of force with-
in the framework of the United Nations Charter and customary 
international law does not preclude the Court from assuming 
jurisdiction with respect to the aspect of the dispute which falls 
within its jurisdiction under the Genocide Convention.

4. According to Judge Robinson, the Legality of Use 
of Force cases must be distinguished. He notes that the find-
ing of the Court in the cases brought against Spain and the 
United  States that Article  IX of the Genocide Convention 
“manifestly does not constitute a basis of jurisdiction … even 
prima facie” was not related to the action that formed the basis 
of the claims, that is, the use of force by the respondent States; 
rather, the Court’s manifest lack of jurisdiction resulted from 
reservations made by the respondent States to Article IX which 
had the effect of excluding the jurisdiction of the Court in those 
cases. In Judge Robinson’s view, the Court does not manifestly 
lack jurisdiction in the present case since both Ukraine and 
Russia are parties to the Genocide Convention and neither 
State has entered a reservation to Article IX of the Convention. 
Judge Robinson further notes that Ukraine has not put before 
the Court a general question of the legality of Russia’s use of 
force but has asked the Court to adjudge and declare that the 
operation carried out by Russia “is based on a false claim of gen-
ocide and therefore has no basis in the Genocide Convention”.

5. In Judge  Robinson’s view, given the object and 
purpose of the Genocide Convention and the circumstanc-
es of its conclusion, it is possible to interpret the duty under 
Article I to prevent and punish genocide as precluding the 
force used by Russia in its “special military operation” in 
Ukraine. Consequently, and in view of the relatively low evi-
dentiary threshold applicable at this stage of the proceedings, 
Judge Robinson concludes that the breach of the Genocide 
Convention alleged by Ukraine, that is, that Russia has acted 
contrary to Article I of the Convention in initiating a military 
campaign with the aim of preventing genocide, appears to be 
capable of falling with the provisions of the Convention.

6. In conclusion, Judge Robinson offers comments on 
the measures granted by the Court. First, he notes that, in 
view of the plausibility of Ukraine’s right not to have force 
used against it by Russia as a means of preventing the alleged 
genocide in Ukraine, the patent irreparable harm caused by 
the special military operation and the urgent need for meas-
ures, it is appropriate for the Court to grant Ukraine’s request 
for an order requiring Russia to suspend its military opera-
tion. Second, while he voted in favour of the non-aggravation 
measure ordered by the Court, Judge Robinson expresses the 
view that there is no justification for directing this measure to 
Ukraine. Finally, Judge Robinson opines that it is regrettable 
that the Court did not grant Ukraine’s request for the Russian 
Federation to provide periodic reports on the measures taken 
to implement the Court’s Order in view of the very grave sit-
uation in Ukraine caused by the military operation.
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Declaration of Judge Nolte

In his declaration, Judge Nolte observes that the decision 
of the Court to order the suspension of military operations by 
way of a provisional measure is consistent with its decisions 
in the Legality of Use of Force cases. In these earlier cases, the 
Court found that it lacked prima facie jurisdiction under the 
Genocide Convention to order the cessation of acts of use of 
force by certain member States of NATO, as had been requested 
by the Federal Republic of Yugoslavia. Judge Nolte notes that 
the subject-matter of the application by the Federal Republic 
of Yugoslavia was whether the use of force by the intervening 
States amounted to genocide. In contrast, the subject-matter of 
the Application submitted by Ukraine concerns the question 
whether the allegations of genocide and the military operations 
undertaken by the Russian Federation with the stated purpose 
of preventing and punishing genocide are in conformity with 

the Genocide Convention. Judge Nolte believes that the differ-
ences between the present case and the earlier cases justify that 
the Court has, in the present case, found prima facie jurisdic-
tion based on Article IX of the Genocide Convention.

Declaration of Judge ad hoc Daudet
In his declaration appended to the Judgment, Judge 

ad hoc Daudet expresses his regret that both Parties are in-
structed to refrain from any action which might aggravate the 
dispute. Although he voted in favour of the measure, he is of 
the view that, in the circumstances of the case, it should have 
been addressed to the Russian Federation. The obvious esca-
lation of the conflict, as it is developing day by day, is largely 
due, in his opinion, to Russian military strikes and increasing 
human rights violations committed against civilians, particu-
larly women and children.
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On 21 April 2022, the International Court of Justice de-
livered its Judgment in the case concerning Alleged Violations 
of Sovereign Rights and Maritime Spaces in the Caribbean Sea 
(Nicaragua v. Colombia). The Court found that Colombia vi-
olated Nicaragua’s sovereign rights and jurisdiction in the 
latter’s exclusive economic zone.

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, Bennouna, 
Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, Iwasawa, 
Nolte; Judges ad hoc Daudet, McRae; Registrar Gautier.

*
*  *

I. General Background (paras. 25–32)
The Court begins by recalling the geographical and legal 

background of the case. It notes in particular that the maritime 
spaces with which the present proceedings are concerned are 
located in the Caribbean Sea, and that, in the Judgment ren-
dered by the Court on 19 November 2012 in the case concern-
ing Territorial and Maritime Dispute (Nicaragua v. Colombia) 
(hereinafter the “2012 Judgment”), it decided that Colombia 
had sovereignty over certain islands and established a single 
maritime boundary delimiting the continental shelf and the 
exclusive economic zones of Nicaragua and Colombia up to 
the 200-nautical-mile limit from the baselines from which the 
territorial sea of Nicaragua is measured. However, the precise 
location of the eastern endpoints of the maritime boundary 
could not be determined because Nicaragua had not yet noti-
fied the Secretary-General of the United Nations of the loca-
tion of those baselines.

The Court notes that, in the present case, Nicaragua al-
leges that Colombia has violated Nicaragua’s sovereign rights 
and jurisdiction in Nicaragua’s exclusive economic zone in 
various ways. First, it contends that Colombia has interfered 
with Nicaraguan-flagged or Nicaraguan-licensed fishing and 
marine scientific research vessels in this maritime zone in 
a series of incidents involving Colombian naval vessels and 
aircraft. Nicaragua also claims that Colombia repeatedly di-
rected its naval frigates and military aircraft to obstruct the 
Nicaraguan Navy in the exercise of its mission in Nicaraguan 
waters. Secondly, Nicaragua states that Colombia has granted 
permits for fishing and authorizations for marine scientific re-
search in Nicaragua’s exclusive economic zone to Colombians 
and nationals of third States. Thirdly, Nicaragua alleges that 
Colombia has violated its exclusive sovereign right to explore 
and exploit the natural resources in its exclusive economic 
zone by offering and awarding hydrocarbon blocks encom-
passing parts of that zone.

Nicaragua further objects to Presidential Decree No. 1946 
of 9  September 2013, as amended by Decree No.  1119 of 
17 June 2014 (hereinafter “Presidential Decree 1946”), where-
by Colombia established an “integral contiguous zone”, which 
“ostensibly unified the maritime ‘contiguous zones’ of all of 

Colombia’s islands, keys and other maritime features in the 
area”. Nicaragua claims that the “integral contiguous zone” 
overlaps with waters attributed by the Court to Nicaragua as 
its exclusive economic zone and therefore “substantially trans-
gresses areas subject to Nicaragua’s exclusive sovereign rights 
and jurisdiction”. Nicaragua further claims that the Decree 
violates customary international law and that its mere enact-
ment engages Colombia’s international responsibility.

In its counter-claims, Colombia first asserts that the in-
habitants of the San Andrés Archipelago, in particular the 
Raizales, enjoy artisanal fishing rights in the traditional fish-
ing banks located beyond the territorial sea of the islands of 
the San Andrés Archipelago. It contends that Nicaragua has 
infringed the traditional fishing rights of the inhabitants of 
the San Andrés Archipelago to access their traditional fishing 
banks located in the maritime areas beyond the territorial sea 
of the islands of the San Andrés Archipelago and those banks 
located in the Colombian maritime areas, access to which re-
quires navigating outside the territorial sea of the islands of 
the San Andrés Archipelago.

Secondly, Colombia challenges the lawfulness of 
Nicaragua’s straight baselines established by Decree No. 33–
2013 of 19 August 2013 (hereinafter “Decree 33”), which was 
enacted by Nicaragua on 27 August 2013 and then amend-
ed in  2018. More specifically, Colombia contends that the 
straight baselines, which connect a series of maritime features 
appertaining to Nicaragua east of its continental coast in the 
Caribbean Sea, have the effect of pushing the external limit of 
its territorial sea far east of the 12-mile limit permitted by in-
ternational law, expanding Nicaragua’s internal waters, terri-
torial sea, contiguous zone, exclusive economic zone and con-
tinental shelf. According to Colombia, Nicaragua’s straight 
baselines thus directly impede the rights and jurisdiction to 
which Colombia is entitled in the Caribbean Sea.

Before examining Nicaragua’s claims and Colombia’s 
counter-claims, the Court first addresses the scope of its ju-
risdiction ratione temporis, an issue raised by Colombia in its 
Counter-Memorial.

II. Scope of the jurisdiction ratione  temporis of the Court 
(paras. 33–47)

In its 2016 Judgment, the Court concluded that it had ju-
risdiction, on the basis of Article XXXI of the Pact of Bogotá, 
to entertain the dispute concerning the alleged violations by 
Colombia of Nicaragua’s rights in the maritime zones which, ac-
cording to Nicaragua, the Court declared in its 2012 Judgment 
appertain to Nicaragua. The question now before the Court is 
whether its jurisdiction over that dispute extends to facts or 
events that allegedly occurred after 27 November 2013, the date 
on which the Pact ceased to be in force for Colombia.

The Court considers that there is nothing in its jurispru-
dence to suggest that the lapse of the jurisdictional title after the 
institution of proceedings has the effect of limiting the Court’s 
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jurisdiction ratione temporis to facts which allegedly occurred 
before that lapse. In the view of the Court, the criteria that it 
has considered relevant in its jurisprudence to determine the 
limits ratione temporis of its jurisdiction with respect to a claim 
or submission made after the filing of the application, or the ad-
missibility thereof, should apply to the Court’s examination of 
the scope of its jurisdiction ratione temporis in the present case.

The Court notes that, in cases involving the adjudication 
of a claim or submission made after the filing of the applica-
tion, it has in such instances considered whether such a claim 
or submission arose directly out of the question which is the 
subject-matter of the application or whether entertaining such a 
claim or submission would transform the subject of the dispute 
originally submitted to the Court. With regard to facts or events 
subsequent to the filing of the application, the Court has affirmed 
the relevance of criteria relating to “continuity” and “connexity” 
for determining limits ratione temporis to its jurisdiction.

In the 2016  Judgment, the Court did not address the 
question of jurisdiction ratione temporis with regard to those 
alleged incidents that occurred after the denunciation of the 
Pact of Bogotá came into effect. However, its Judgment implies 
that the Court has jurisdiction to examine every aspect of the 
dispute that the Court found to have existed at the time of the 
filing of the Application. It follows that the task of the Court is 
to decide whether the incidents alleged to have occurred after 
the lapse of the jurisdictional title meet the aforementioned 
criteria drawn from the Court’s jurisprudence.

The Court observes that the incidents said to have oc-
curred after 27 November 2013 generally concern Colombian 
naval vessels and aircraft allegedly interfering with Nicaraguan 
fishing activities and marine scientific research in Nicaragua’s 
maritime zones, Colombia’s alleged policing operations and in-
terference with Nicaragua’s naval vessels in Nicaragua’s mari-
time waters and Colombia’s alleged authorization of fishing ac-
tivities and marine scientific research in Nicaragua’s exclusive 
economic zone. These alleged incidents are of the same nature 
as those that allegedly occurred before 26 November 2013. They 
all give rise to the question whether Colombia has breached 
its international obligations under customary international law 
to respect Nicaragua’s rights in the latter’s exclusive econom-
ic zone, a question which concerns precisely the dispute over 
which the Court found it had jurisdiction in the 2016 Judgment.

In light of the foregoing considerations, the Court con-
cludes that the claims and submissions made by Nicaragua 
in relation to incidents that allegedly occurred after 
27 November 2013 arose directly out of the question which is 
the subject-matter of the Application, that those alleged inci-
dents are connected to the alleged incidents that have already 
been found to fall within the Court’s jurisdiction, and that 
consideration of those alleged incidents does not transform 
the nature of the dispute between the Parties in the present 
case. The Court therefore has jurisdiction ratione  temporis 
over Nicaragua’s claims relating to those alleged incidents.

III. Alleged violations by Colombia of Nicaragua’s rights in 
its maritime zones (paras. 48–199)

The dispute between the Parties in the present case raises 
questions concerning the rights and duties of the coastal State 

and the rights and duties of other States in the exclusive eco-
nomic zone. The Applicant and the Respondent agree that the 
applicable law between them is customary international law.

A. Colombia’s contested activities in Nicaragua’s mari-
time zones (paras. 49–144)

1. Incidents alleged by Nicaragua in the south-west-
ern Caribbean Sea (paras. 49–101)

The Court notes that customary rules on the rights and 
duties in the exclusive economic zone of coastal States and oth-
er States are reflected in several articles of the United Nations 
Convention on the Law of the Sea (hereinafter “UNCLOS”), 
including Articles 56, 58, 61, 62 and 73.

The Court further notes that, in considering whether the 
evidence establishes the violations of customary international 
law alleged by Nicaragua, it will be guided by its jurisprudence 
on questions of proof. The Court recalls that, as a general rule, 
it is for the party which alleges a particular fact in support of 
its claims to prove the existence of that fact. The Court will 
treat with caution evidentiary materials prepared for the pur-
poses of a case, as well as evidence from secondary sources. It 
will consider evidence that comes from contemporaneous and 
direct sources to be more probative and credible. The Court 
will also give particular attention to reliable evidence acknowl-
edging facts or conduct unfavourable to the State represented 
by the person making them. Finally, while press articles and 
documentary evidence of a similar secondary nature are not 
capable of proving facts, they can corroborate, in some circum-
stances, the existence of facts established by other evidence.

Upon examination of the evidence submitted by 
Nicaragua, the Court finds that for many alleged incidents, 
Nicaragua seeks to establish that Colombian naval vessels vio-
lated Nicaragua’s rights in its maritime zones; yet its evidence 
does not prove, to the satisfaction of the Court, that Colombia’s 
conduct in Nicaragua’s exclusive economic zone went beyond 
what is permitted under customary international law as reflect-
ed in Article 58 of UNCLOS. In relation to a number of other 
alleged incidents, Nicaragua’s evidence is primarily based on 
what fishermen reported to the owners of their vessels, on ma-
terials that were apparently prepared for the purposes of the 
present case without other corroborating evidence, on audio 
recordings that are not sufficiently clear, or on media reports 
that either do not indicate the source of their information or 
are otherwise uncorroborated. The Court does not consider 
that such evidence suffices to establish Nicaragua’s allegations 
against Colombia. It is of the view that, with regard to the al-
leged incidents referred to above, Nicaragua has failed to dis-
charge its burden of proof to establish a breach by Colombia 
of its international obligations. The Court therefore dismisses 
those allegations for lack of proof.

With regard to the rest of the alleged incidents, the Court 
considers that a number of facts on which Nicaragua’s claim 
rests are established. First of all, as to many of the alleged 
incidents, the evidence supports Nicaragua’s allegations re-
garding the location of Colombian frigates (see the alleged 
incidents of 17  November 2013; 27  January 2014; 12  and 
13 March 2014; 3 April 2014; 28 July 2014; 21 August 2016; 
6 and 8 October 2018). Further, Colombia’s own naval reports 



247

and navigation logs, as contemporaneous documents, also 
corroborate the specific geographic co-ordinates presented by 
Nicaragua, which lie within the area east of the 82° meridian, 
often in the fishing ground at or around Luna Verde, located 
within the maritime area that was declared by the Court to 
appertain to Nicaragua.

Moreover, the Colombian naval vessels purported to 
exercise enforcement jurisdiction in Nicaragua’s exclusive 
economic zone (see the alleged incidents of 27 January 2014; 
13 March 2014; 3 April 2014; 28 July 2014; 26 March 2015; 
21 August 2016). In communications with Nicaraguan naval 
vessels and fishing vessels operating in Nicaragua’s exclusive 
economic zone, Colombian naval officers, at times reading 
from a government proclamation, requested Nicaraguan 
fishing vessels to discontinue their fishing activities, alleg-
ing that those activities were environmentally harmful and 
were illegal or not authorized. These officials also stated to the 
Nicaraguan vessels that the maritime spaces concerned were 
Colombian jurisdictional waters over which Colombia would 
continue to exercise sovereignty on the basis of the determi-
nation by the Colombian Government that the 2012 Judgment 
was not applicable. The evidence sufficiently proves that the 
conduct of Colombian naval vessels was carried out to give 
effect to a policy whereby Colombia sought to continue to 
control fishing activities and the conservation of resources in 
the area that lies within Nicaragua’s exclusive economic zone.

The Court notes that Colombia relies on two legal 
grounds to justify its conduct at sea. First, Colombia claims 
that its actions, even if proved, are permitted as an exercise of 
its freedoms of navigation and overflight. Secondly, Colombia 
asserts that it has an international obligation to protect and 
preserve the marine environment of the south-western 
Caribbean Sea and the habitat of the Raizales and other in-
habitants of the Archipelago.

According to customary international law on the exclu-
sive economic zone, Nicaragua, as the coastal State, enjoys 
sovereign rights to manage fishing activities and jurisdic-
tion to take measures to protect and preserve the maritime 
environment in its exclusive economic zone. The evidence 
before the Court shows that the conduct of Colombian na-
val frigates in Nicaraguan maritime zones was not limited 
to “observing” predatory or illegal fishing activities or “in-
forming” fishing vessels of such activities, as claimed by 
Colombia. This conduct often amounted to exercising con-
trol over fishing activities in Nicaragua’s exclusive economic 
zone, implementing conservation measures on Nicaraguan-
flagged or Nicaraguan-licensed ships, and hindering the op-
erations of Nicaragua’s naval vessels. The Court considers that 
Colombia’s legal arguments do not justify its conduct within 
Nicaragua’s exclusive economic zone. Colombia’s conduct is 
in contravention of customary rules of international law as 
reflected in Articles 56, 58 and 73 of UNCLOS.

In light of the foregoing considerations, the Court finds 
that Colombia has violated its international obligation to 
respect Nicaragua’s sovereign rights and jurisdiction in the 
latter’s exclusive economic zone by interfering with fishing ac-
tivities and marine scientific research by Nicaraguan-flagged 
or Nicaraguan-licensed vessels and with the operations of 

Nicaragua’s naval vessels, and by purporting to enforce con-
servation measures in that zone.

2. Colombia’s alleged authorization of fishing ac-
tivities and marine scientific research in Nicaragua’s 
exclusive economic zone (paras. 102–134)

Before turning to the evidence relating to the incidents 
at sea alleged by Nicaragua, the Court first considers the res-
olutions under which Nicaragua claims Colombia author-
ized fishing by Colombian-flagged and foreign vessels in 
Nicaragua’s exclusive economic zone.

The resolutions in question were issued by two 
Colombian governmental authorities: the General Maritime 
Directorate of the Ministry of National Defence of Colombia 
(hereinafter “DIMAR”) and the Governor of the San Andrés 
Archipelago. With regard to the DIMAR resolutions, the 
Court observes that they do not specify the extent of the juris-
diction of the San Andrés and Providencia Harbour Master’s 
Offices, a crucial issue for the purposes of the present case. 
Thus, on the basis of the resolutions themselves, the Court 
cannot determine whether the geographical scope of the area 
in which the listed fishing vessels were authorized to operate 
extends into Nicaragua’s maritime spaces. As regards the res-
olutions of the Governor of the San Andrés Archipelago, the 
Court notes that the express inclusion of the fishing ground 
“La Esquina or Luna Verde” in the fishing zone described 
in resolutions issued after the 2012 Judgment suggests that 
Colombia continues to assert the right to authorize fishing 
activities in parts of Nicaragua’s exclusive economic zone. The 
Court then examines the alleged incidents at sea to determine 
whether Colombia authorized fishing activities and marine 
scientific research in Nicaragua’s exclusive economic zone.

The Court considers that the evidence presented by 
the Parties reveals at least three facts. First, the fishing ves-
sels allegedly authorized by Colombia did engage in fishing 
activities in Nicaragua’s exclusive economic zone during 
the relevant time. Secondly, such fishing activities were of-
ten conducted under the protection of Colombian frigates. 
Thirdly, Colombia recognizes that the Luna Verde area is in 
Nicaragua’s exclusive economic zone.

As regards Colombia’s alleged authorization of marine 
scientific research in Nicaragua’s exclusive economic zone, the 
Court cannot find in the resolutions before it any express refer-
ence to authorization of marine scientific research operations. 
Without other credible evidence to corroborate Nicaragua’s 
claim in this regard, the Court cannot draw a conclusion from 
the available evidence that Colombia also authorized marine 
scientific research in Nicaragua’s exclusive economic zone.

On the basis of the above considerations, the Court 
concludes that Colombia has violated Nicaragua’s sovereign 
rights and jurisdiction in its exclusive economic zone by au-
thorizing vessels to conduct fishing activities in Nicaragua’s 
exclusive economic zone.

3. Colombia’s alleged oil exploration licensing 
(paras. 135–143)

The Court first addresses the admissibility of Nicaragua’s 
claim concerning Colombia’s alleged oil exploration licensing.
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The Court notes that Nicaragua’s allegation regarding 
Colombia’s oil exploration licensing concerns the question 
whether Colombia has violated Nicaragua’s sovereign rights 
in the exclusive economic zone. Although a different kind of 
activity is involved, Nicaragua’s claim does not transform the 
subject-matter of the dispute as stated in the Application, since 
the dispute between the Parties involves the rights of the Parties 
in all maritime zones as delimited by the 2012 Judgment. The 
Court is of the view that Nicaragua’s claim arises directly out 
of the question which is the subject-matter of the Application, 
and that it is therefore admissible.

Regarding the merits of the claim, the Court is of the 
opinion that the evidence shows, including by Nicaragua’s own 
account, that Colombia offered 11 oil concession blocks for li-
censing and awarded two blocks in 2011, at a time when the 
maritime boundary between the Parties had not yet been de-
limited. The documents before the Court also demonstrate that 
signature of the contracts for the said petroleum blocks was first 
suspended by the parties concerned in 2011 and later by a deci-
sion of the administrative tribunal of San Andrés, Providencia 
and Santa Catalina in 2012. Nicaragua also concedes that, to 
date, the contracts in question have not been signed. As re-
gards the facts since then, there is no credible evidence that the 
National Hydrocarbon Agency still intends to offer and award 
those blocks. The Court notes in this regard that Nicaragua did 
not pursue its claim during the oral proceedings and that it 
acknowledged Colombia’s statement that no concessions had 
been awarded in the areas concerned. Colombia, for its part, 
reiterated that the blocks in question had not been implement-
ed and would not be pursued or offered.

In light of the foregoing, the Court finds that Nicaragua 
has failed to prove that Colombia continues to offer petrole-
um blocks situated in Nicaragua’s exclusive economic zone. 
It therefore rejects the allegation that Colombia violated 
Nicaragua’s sovereign rights by issuing oil exploration licences.

4. Conclusions (para. 144)
In light of the foregoing considerations, the Court finds that 

Colombia has breached its international obligation to respect 
Nicaragua’s sovereign rights and jurisdiction in its exclusive 
economic zone (i) by interfering with fishing and marine scien-
tific research activities of Nicaraguan-flagged or Nicaraguan-
licensed vessels and with the operations of Nicaraguan naval 
vessels in Nicaragua’s exclusive economic zone; (ii) by purport-
ing to enforce conservation measures in Nicaragua’s exclusive 
economic zone; and (iii)  by authorizing fishing activities in 
Nicaragua’s exclusive economic zone. Colombia’s wrongful con-
duct engages its responsibility under international law.

B. Colombia’s “integral contiguous zone” (paras. 145–194)
The Court notes that among its allegations of Colombia’s 

violations of Nicaragua’s rights in its maritime zones, 
Nicaragua refers to Colombia’s Presidential Decree  1946, 
which establishes an “integral contiguous zone” around 
Colombian islands in the western Caribbean Sea. Nicaragua 
does not deny Colombia’s entitlement to a contiguous zone, 
but it maintains that both the geographical extent of the “in-
tegral contiguous zone” and the material scope of the powers 
which Colombia claims it may exercise therein exceed the 

limits permitted under customary international rules on the 
contiguous zone. In Nicaragua’s view, by establishing the “in-
tegral contiguous zone”, Colombia violated Nicaragua’s rights 
in the latter’s exclusive economic zone.

1. The applicable rules on the contiguous zone 
(paras. 147–155)

The Court first notes that, under the law of the sea, the 
contiguous zone is distinct from other maritime zones in 
the sense that the establishment of a contiguous zone does 
not confer upon the coastal State sovereignty or sovereign 
rights over this zone or its resources. The drafting history 
of Article 24 of the 1958 Convention and that of Article 33 
of UNCLOS demonstrate that States have generally accept-
ed that the powers in the contiguous zone are confined to 
customs, fiscal, immigration and sanitary matters as stated 
in Article 33, paragraph 1. With regard to the breadth of the 
contiguous zone, most States that have established such zones 
have set the breadth thereof within a 24-nautical-mile limit 
consistent with Article 33, paragraph 2, of UNCLOS. Some 
States have even reduced the breadth of previously established 
contiguous zones to conform to that limit.

In conclusion, the Court considers that Article  33 of 
UNCLOS reflects contemporary customary international law 
on the contiguous zone, both in respect of the powers that 
a coastal State may exercise there and the limitation of the 
breadth of the contiguous zone to 24 nautical miles.

2. Effect of the 2012 Judgment and Colombia’s right 
to establish a contiguous zone (paras. 156–163)

The Court notes that in the proceedings leading to the 
2012 Judgment, the Parties discussed the contiguous zone but 
did not request the Court to delimit it in drawing a single 
maritime boundary, nor did the Court address the contigu-
ous zone, as the issue did not arise during the delimitation. 
The Court considers that the 2012 Judgment does not delimit, 
expressly or otherwise, the contiguous zone of either Party.

The Court then notes that the contiguous zone and the 
exclusive economic zone are governed by two distinct ré-
gimes. It considers that the establishment by one State of a 
contiguous zone in a specific area is not, as a general matter, 
incompatible with the existence of the exclusive economic 
zone of another State in the same area. In principle, the mar-
itime delimitation between Nicaragua and Colombia does 
not abrogate Colombia’s right to establish a contiguous zone 
around the San Andrés Archipelago. The Court adds that, un-
der the law of the sea, the powers that a State may exercise in 
the contiguous zone are different from the rights and duties 
that a coastal State has in the exclusive economic zone. The 
two zones may overlap, but the powers that may be exercised 
therein and the geographical extent are not the same. The 
contiguous zone is based on an extension of control by the 
coastal State for the purposes of prevention and punishment 
of certain conduct that is illegal under its national laws and 
regulations, while the exclusive economic zone, on the other 
hand, is established to safeguard the coastal State’s sovereign 
rights over natural resources and jurisdiction with regard to 
the protection of the marine environment. In exercising the 
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rights and duties under either régime, each State must have 
due regard to the rights and duties of the other State.

The Court is of the view that, in the parts of the “integral 
contiguous zone” which overlap with Nicaragua’s exclusive 
economic zone, Colombia may exercise its powers of control 
in accordance with customary rules on the contiguous zone 
as reflected in Article  33, paragraph  1, of UNCLOS and it 
has the rights and duties under customary law as reflected in 
Article 58 of UNCLOS. In exercising the rights and duties un-
der the contiguous zone régime, Colombia is under an obliga-
tion to have due regard to the sovereign rights and jurisdiction 
which Nicaragua enjoys in its exclusive economic zone under 
customary law as reflected in Articles 56 and 73 of UNCLOS.

Given the above considerations, the Court concludes 
that Colombia has the right to establish a contiguous zone 
around the San Andrés Archipelago in accordance with cus-
tomary international law.

3. The compatibility of Colombia’s “integral con-
tiguous zone” with customary international law 
(paras. 164–186)

The Parties are divided over the conformity with cus-
tomary international law of the provisions of Article  5 of 
Presidential Decree 1946, which set out the geographical ex-
tent of the “integral contiguous zone” and the material scope 
of the powers that may be exercised therein.

The Court begins by recalling that the 24-nautical-mile 
rule provided for in Article 33, paragraph 2, of UNCLOS is 
an established customary rule. The simplified configuration 
of Colombia’s “integral contiguous zone” has the effect of ex-
tending its breadth beyond 24 nautical miles. The Court is of 
the view that Colombia may choose to reduce the breadth of 
the “integral contiguous zone” if it wishes to simplify the con-
figuration of the zone, but it has no right to expand it beyond 
the 24-nautical-mile limit to the detriment of the exercise by 
Nicaragua of its sovereign rights and jurisdiction in its exclu-
sive economic zone. It follows that the geographical extent of 
Colombia’s “integral contiguous zone” is not in conformity 
with customary international law.

With regard to the material scope of Colombia’s pow-
ers within the “integral contiguous zone”, Article 5 (3) (a) of 
Presidential Decree 1946 provides that Colombia shall exercise 
powers in the “integral contiguous zone” to prevent and con-
trol infringements of laws and regulations regarding “the inte-
gral security of the State, including piracy, trafficking of drugs 
and psychotropic substances, as well as conduct contrary to 
the security in the sea and the national maritime interests, the 
customs, fiscal, migration and sanitary matters” and that “[i]n 
the same manner, violations against the laws and regulations 
related with the preservation of the maritime environment 
and the cultural heritage will be prevented and controlled”. 
Under this provision, the scope of the powers under which the 
Colombian authorities may exercise control in the contiguous 
zone is therefore much broader than the material scope of the 
powers enumerated in Article 33, paragraph 1, of UNCLOS.

The Court notes that security was not a matter that States 
agreed to include in the list of matters over which a coastal 
State may exercise control in the contiguous zone; nor has 

there been any evolution of customary international law in 
this regard since the adoption of UNCLOS. The inclusion of 
security in the material scope of Colombia’s powers within the 
“integral contiguous zone” is therefore not in conformity with 
the relevant customary rule.

In respect of the power to protect “national maritime in-
terests”, Article 5 (3) of Presidential Decree 1946, through its 
broad wording alone, appears to encroach on the sovereign 
rights and jurisdiction of Nicaragua as set forth in Article 56, 
paragraph 1, of UNCLOS. This is also true with regard to vi-
olations of “laws and regulations related with the preserva-
tion of the environment”, since the coastal State, Nicaragua 
in the present case, has jurisdiction in its exclusive econom-
ic zone over the “protection and preservation of the marine 
environment”. Yet, if exercised in the area overlapping with 
Nicaragua’s exclusive economic zone, the powers conferred on 
the Colombian authorities under Article 5 (3) of Presidential 
Decree 1946 would encroach on the sovereign rights and ju-
risdiction of Nicaragua.

Article 5 (3) (a) of Presidential Decree 1946 also refers to 
cultural heritage. In support of its position, Colombia invokes 
Article 303, paragraph 2, of UNCLOS, which gives the coastal 
State the power to exercise control over objects of an archaeo-
logical and historical nature found in its contiguous zone and 
provides that the removal of such objects can be regarded as 
an infringement of its laws and regulations on customs, fiscal, 
immigration or sanitary matters.

Taking into account State practice and other legal devel-
opments in this field, the Court is of the view that Article 303, 
paragraph  2, of UNCLOS reflects customary international 
law. It follows that Article 5 (3) of Presidential Decree 1946, 
in so far as it includes the power of control with respect to 
archaeological and historical objects found within the con-
tiguous zone, does not violate customary international law.

4. Conclusion (paras. 187–194)
In light of the foregoing, the Court finds that the “inte-

gral contiguous zone” established by Colombia’s Presidential 
Decree 1946 is not in conformity with customary internation-
al law in two respects. First, the geographical extent of the 
“integral contiguous zone” contravenes the 24-nautical-mile 
rule for the establishment of the contiguous zone. Secondly, 
Article 5 (3) of Presidential Decree 1946 confers certain pow-
ers on Colombia to exercise control over infringements of its 
laws and regulations in the “integral contiguous zone” that 
extend to matters that are not permitted by customary rules 
as reflected in Article 33, paragraph 1, of UNCLOS.

Having reached this conclusion, the Court will consid-
er the question whether the establishment of the “integral 
contiguous zone” by enactment of Presidential Decree 1946 
constitutes, in and of itself, a breach by Colombia of its in-
ternational obligations owed to Nicaragua, which engages its 
international responsibility.

In the absence of a general rule applicable to the ques-
tion whether a State engages its international responsibility 
by the enactment of national legislation, the Court examines 
this question in light of the obligations of which Colombia 
is allegedly in breach and the specific context of the case. It 
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notes that Colombia’s Presidential Decree 1946 was initially 
issued not long after the delivery of the 2012 Judgment and 
that the enactment of Presidential Decree 1946, among other 
things, contributed to the dispute between the Parties, which 
eventually led to the institution of the present proceedings 
by Nicaragua. The Court is mindful that Colombia amended 
Presidential Decree 1946 in 2014 to provide that the Decree 
will be applied in compliance with international law. However, 
it does not consider that this additional provision is sufficient 
to address the concern raised by Nicaragua in this regard. The 
Court is of the view that Colombia is under an international 
obligation to remedy the situation.

On the basis of these considerations, the Court concludes 
that, in respect of the maritime areas in which Colombia’s “in-
tegral contiguous zone” overlaps with Nicaragua’s exclusive 
economic zone, Colombia’s “integral contiguous zone”, which 
the Court has found to be incompatible with customary inter-
national law as reflected in Article 33 of UNCLOS, infringes 
upon Nicaragua’s sovereign rights and jurisdiction in the ex-
clusive economic zone. Colombia’s responsibility is thereby 
engaged. Colombia has the obligation, by means of its own 
choosing, to bring the provisions of Presidential Decree 1946 
into conformity with customary international law in so far 
as they relate to maritime areas declared by the Court in its 
2012 Judgment to appertain to Nicaragua.

C. Conclusions and remedies (paras. 195–199)
The Court has concluded that Colombia breached its inter-

national obligation to respect Nicaragua’s sovereign rights and 
jurisdiction in its exclusive economic zone thereby engaging its 
responsibility under international law. Colombia must there-
fore immediately cease its wrongful conduct. The Court has 
also found that the “integral contiguous zone” established by 
Colombia’s Presidential Decree 1946 is not in conformity with 
customary international law and that in the maritime areas 
where the “integral contiguous zone” overlaps with Nicaragua’s 
exclusive economic zone, the “integral contiguous zone” in-
fringes upon Nicaragua’s sovereign rights and jurisdiction in 
the exclusive economic zone thereby engaging Colombia’s re-
sponsibility. Colombia therefore has the obligation, by means 
of its own choosing, to bring the provisions of Presidential 
Decree 1946 into conformity with customary international law 
in so far as they relate to maritime areas declared by the Court 
in its 2012 Judgment to appertain to Nicaragua.

The Court notes that, in its final submissions, Nicaragua 
made a number of requests for additional remedies. 
Considering the nature of Colombia’s internationally wrong-
ful acts, the Court considers that the remedies stated above 
suffice to redress the injury that Colombia’s internationally 
wrongful acts have inflicted on Nicaragua.

As regards the request by Nicaragua to order Colombia 
to pay compensation, the Court considers that in the course 
of the proceedings Nicaragua did not offer evidence demon-
strating that Nicaraguan-flagged or Nicaraguan-licensed ves-
sels or their fishermen suffered material damage or were ef-
fectively prevented from fishing as a result of Colombia’s acts 
of interference by its naval frigates in Nicaragua’s exclusive 
economic zone. Therefore, Nicaragua’s request for compensa-
tion must be rejected.

Finally, the Court considers that Nicaragua’s request that 
the Court remain seised of the case until Colombia recog-
nizes and respects Nicaragua’s rights in the Caribbean Sea as 
attributed by the 2012 Judgment has no legal basis and must 
therefore be rejected.

IV. Counter-claims made by Colombia (paras. 200–260)

A. Nicaragua’s alleged infringement of the artisanal 
fishing rights of the inhabitants of the San Andrés 
Archipelago to access and exploit the traditional banks 
(paras. 201–233)
The Court observes that Colombia’s counter-claim relat-

ing to the artisanal fishing rights said to be enjoyed by the 
inhabitants of the San  Andrés Archipelago, including the 
Raizales, in the traditional fishing banks located beyond the 
territorial sea of the islands of the San Andrés Archipelago is 
premised on two main contentions. First, Colombia asserts 
that the inhabitants of the San Andrés Archipelago, in par-
ticular the Raizales, have for centuries practised traditional 
or artisanal fishing in locations now falling in Nicaragua’s 
exclusive economic zone. The alleged long-standing prac-
tices amongst those communities are said to have given 
rise to an uncontested “local customary norm” between the 
Parties or to customary rights of access and exploitation that 
survived the establishment of Nicaragua’s exclusive eco-
nomic zone. Additionally, Colombia points to statements of 
President Ortega, the Head of State of Nicaragua, which it 
characterizes both as accepting or recognizing the existence 
of those rights and as unilateral statements that are capable 
of producing legal effects in the sense that they amounted to 
granting rights to the artisanal fishermen.

The Court begins by recalling that the Parties’ relations 
in respect of the exclusive economic zone are governed by cus-
tomary international law.

The Court then turns to the question of whether 
Colombia has proved that the inhabitants of the San Andrés 
Archipelago, in particular the Raizales, have historically en-
joyed “artisanal fishing rights” in areas that now fall within 
Nicaragua’s exclusive economic zone and that those “rights” 
survived the establishment of Nicaragua’s exclusive econom-
ic zone. Colombia relies on 11 affidavits to prove the exist-
ence of a long-standing practice of artisanal fishing by the 
inhabitants of the San Andrés Archipelago, in particular the 
Raizales. The Court observes that those affidavits appear to 
have been sworn specifically for the purposes of this case and 
are signed by fishermen who may be considered as particu-
larly interested in the outcome of these proceedings, factors 
that have a bearing on the weight and probative value of that 
evidence. The Court must nonetheless analyse the affidavits 
“for the utility of what is said” and to determine whether they 
support Colombia’s contention.

Having reviewed those affidavits, the Court observes that 
they contain indications that some fishing activities have in the 
past taken place in certain areas that had once been part of the 
high seas but now fall within Nicaragua’s exclusive economic 
zone. However, the Court also notes that the affidavits do not 
establish with certainty the periods during which such activi-
ties took place, or whether there was in fact a constant practice 
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of artisanal fishing spanning many decades or centuries, as 
claimed by Colombia. The Court also notes that most of the af-
fiants speak of having conducted their activities in “waters sur-
rounding the Colombian features” or in fishing grounds locat-
ed “within Colombia’s territorial sea”, rather than Nicaraguan 
maritime areas. The Court is of the view that the 11 affidavits 
submitted by Colombia do not sufficiently establish that the 
inhabitants of the San Andrés Archipelago, in particular the 
Raizales, have been engaged in a long-standing practice of ar-
tisanal fishing in “traditional fishing banks” located in waters 
now falling within Nicaragua’s exclusive economic zone.

The Court also considers that the positions adopted by 
Colombia on other occasions are inconsistent with its asser-
tion concerning the existence of such a traditional practice 
of artisanal fishing in Nicaragua’s exclusive economic zone.

The Court then turns to several statements of Nicaragua’s 
Head of State, which, according to Colombia, either illustrate 
Nicaragua’s acceptance or recognition that the artisanal fish-
ermen of the Archipelago have the right to fish in Nicaragua’s 
maritime zones without having to request prior authoriza-
tion or alternatively create a legal obligation on the part of 
Nicaragua to respect those fishing rights.

The Court observes that, in several of President Ortega’s 
statements, reference is made to the need for the Raizal com-
munity or the inhabitants of the Archipelago to obtain fish-
ing permits or authorizations from Nicaragua to carry on 
artisanal or industrial fishing. In addition, President Ortega 
made references to mechanisms that needed to be established 
between Nicaragua and Colombia before the artisanal fish-
ermen could operate in waters falling in Nicaragua’s exclu-
sive economic zone by virtue of the 2012 Judgment. In the 
Court’s view, the statements by President Ortega do not es-
tablish that Nicaragua has recognized that the inhabitants of 
the San Andrés Archipelago, in particular the Raizales, have 
the right to fish in Nicaragua’s maritime zones without having 
to request prior authorization. It follows that the Court can-
not uphold Colombia’s contention that Nicaragua, through 
the statements of its Head of State, accepted or recognized 
the rights of the Raizales to fish in Nicaragua’s exclusive eco-
nomic zone without requiring authorization from Nicaragua.

The Court then considers whether the statements of 
President  Ortega constitute a legal undertaking granting 
rights to the artisanal fishermen.

In the Court’s view, the statements of Nicaragua’s Head 
of State indicate that the Nicaraguan authorities were aware 
of the issues that arose in respect of the fishing activities of 
the inhabitants of the Archipelago and the challenges that 
Colombia faced in implementing the 2012 Judgment. In that 
regard, it appears that Nicaragua expressed an openness to 
concluding an agreement with Colombia regarding appropri-
ate mechanisms and solutions to overcome those challenges. 
Bearing in mind the above context and adopting a restrictive 
interpretation, the Court cannot accept Colombia’s alterna-
tive argument that the statements of President  Ortega, re-
ferred to above, constitute a legal undertaking on the part of 
Nicaragua to respect the rights of the artisanal fishermen of 
the San Andrés Archipelago to fish in Nicaragua’s maritime 
zones without requiring prior authorization from Nicaragua.

For these reasons, the Court concludes that Colombia 
has failed to establish that the inhabitants of the San Andrés 
Archipelago, in particular the Raizales, enjoy artisanal fishing 
rights in waters now located in Nicaragua’s exclusive econom-
ic zone, or that Nicaragua has, through the unilateral state-
ments of its Head of State, accepted or recognized their tra-
ditional fishing rights, or legally undertaken to respect them. 
In light of all the above considerations, the Court dismisses 
Colombia’s third counter-claim.

Notwithstanding the above conclusion, the Court takes 
note of Nicaragua’s willingness, as expressed through state-
ments of its Head of State, to negotiate with Colombia an 
agreement regarding access by members of the Raizales com-
munity to fisheries located within Nicaragua’s exclusive eco-
nomic zone. The Court considers that the most appropriate 
solution to address the concerns expressed by Colombia and 
its nationals in respect of access to fisheries located within 
Nicaragua’s exclusive economic zone would be the negotia-
tion of a bilateral agreement between the Parties.

B. Alleged violation of Colombia’s sovereign rights and 
maritime spaces by Nicaragua’s use of straight baselines 
(paras. 234–260)
The Court turns to Colombia’s counter-claim relating to 

Decree 33, through which Nicaragua established a system of 
straight baselines along its Caribbean coast, from which the 
breadth of its territorial sea is measured.

Customary international law as reflected in Article  7, 
paragraph 1, of UNCLOS provides for two geographical pre-
conditions for the establishment of straight baselines. The 
preconditions are alternative and not cumulative. With re-
spect to the straight baselines drawn from Cabo Gracias a 
Dios on the mainland to Great Corn Island along the coast 
(points 1–8), Nicaragua asserts that there is “a fringe of is-
lands along the coast in its immediate vicinity” that entitles it 
to use straight rather than normal baselines. As to the south-
ernmost part of its mainland coast, Nicaragua claims instead 
that the indentation of the coast from Monkey Point to the 
land boundary terminus with Costa Rica justifies Nicaragua’s 
straight baselines drawn from point 8 (Great Corn Island) to 
point 9 (Barra Indio Maíz).

The Court notes that there appears to be no single test for 
identifying a coastline that is “deeply indented and cut into”. 
Since Nicaragua concedes that it is only the southernmost 
portion of its Caribbean coast that falls to be considered un-
der the second geographic option, the Court must determine 
whether the straight baseline segment between base points 8 
and 9 defined by Decree 33, as amended, is justified on the 
basis that the corresponding coast is “deeply indented and cut 
into”. The Court is of the view that the indentations along the 
relevant portion of Nicaragua’s coast do not penetrate suffi-
ciently inland or present characteristics sufficient for it to con-
sider the said portion as “deeply indented and cut into”. Thus, 
recalling that the straight baselines method “must be applied 
restrictively”, the Court finds that the straight baseline seg-
ment between base points 8 and 9 defined by Decree 33, as 
amended, does not conform with customary international law 
on the drawing of straight baselines as reflected in Article 7, 
paragraph 1, of UNCLOS.
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The Court then turns to the remainder of Nicaragua’s 
straight baselines running from point 1 to point 8. It notes that 
the Parties are divided on the question whether Nicaragua’s 
offshore islands constitute a “fringe of islands along the coast 
in its immediate vicinity” within the meaning of Article 7, 
paragraph 1, of UNCLOS.

The Court begins by ascertaining whether Nicaragua has 
demonstrated the presence of “islands” and, if so, whether 
those islands amount to “a fringe … along the coast in its im-
mediate vicinity” as required by customary international law.

The Court is satisfied in general terms, and noting its 
findings in its 2012 Judgment according to which “[t]here are a 
number of Nicaraguan islands located off the mainland coast 
of Nicaragua”, that some of the 95 features listed by Nicaragua 
are islands. The Court must emphasize, nonetheless, that it 
does not automatically follow that all the features listed by 
Nicaragua are “islands” or that they constitute “a fringe” 
within the meaning of Article 7, paragraph 1, of UNCLOS.

The Parties are divided concerning the insular nature 
of “Edinburgh Cay” and about whether this feature may be 
considered an island for the purpose of drawing straight base-
lines under Article 7 of UNCLOS. In light of the case file, 
the Court considers that there are serious reasons to question 
whether such is the case. Thus, significant questions arise as 
to its appropriateness as the location for a base point for the 
drawing of straight baselines under the same provision. The 
Court adopts the view that Nicaragua has not demonstrated 
the insular nature of this feature.

In respect of the existence of a fringe of islands, the Court 
notes that there are no specific rules regarding the minimum 
number of islands, although the phrase “fringe of islands” 
implies that there should not be too small a number of such 
islands relative to the length of the coast. Given the uncer-
tainty about which of the 95 features are islands, the Court is 
not satisfied, on the basis of the maps and figures submitted 
by the Parties, that the number of Nicaragua’s islands relative 
to the length of the coast is sufficient to constitute “a fringe of 
islands” along Nicaragua’s coast.

In determining whether the features identified by the 
Applicant can be considered a “fringe of islands”, the Court 
observes that customary international law, as reflected in 
Article 7, paragraph 1, of UNCLOS, requires this fringe to be 
located “along the coast” and in its “immediate vicinity”. Read 
together with the additional requirements of Article 7, para-
graph 3, according to which the drawing of straight baselines 
“must not depart to any appreciable extent from the general 
direction of the coast” and “the sea areas lying within the lines 
must be sufficiently closely linked to the land domain to be sub-
ject to the régime of internal waters”, the specific requirements 
of Article 7, paragraph 1, indicate that a “fringe of islands” must 
be sufficiently close to the mainland so as to warrant its consid-
eration as the outer edge or extremity of that coast. It is not suf-
ficient that the concerned maritime features be part, in general 
terms, of the overall geographical configuration of the State. 
They need to be an integral part of its coastal configuration.

Bearing in mind these considerations, the Court is 
of the opinion that the Nicaraguan “islands” are not suffi-
ciently close to each other to form a coherent “cluster” or a 

“chapelet” along the coast and are not sufficiently linked to 
the land domain to be considered as the outer edge of the 
coast. Nicaragua asserts that “there are numerous small cays 
between the mainland and the Corn Islands and that as a con-
sequence the territorial seas of the two merge and overlap” 
in order to illustrate the relationship between the “islands” 
and the mainland. However, the Court notes that Nicaragua’s 
straight baselines enclose large maritime areas where no mar-
itime feature entitled to a territorial sea has been shown to 
exist. The Court further notes that the features and islands 
located towards the south of Nicaragua’s mainland coast ap-
pear to be significantly detached from the islands grouped in 
the north. Furthermore, a notable break in continuity of over 
75 nautical miles can be observed between Ned Thomas Cay, 
on which Nicaragua has plotted base point 4, and Man of War 
Cays where base point 5 is located. Nicaragua concedes that 
the groups of islands along its coast are “separate”.

Furthermore, the Court is not convinced that Nicaragua’s 
islands “guard … part of the coast” in such a way that they 
have a masking effect on a large portion of the mainland 
coast. The Court notes that the Parties disagree about the 
approach to be adopted to assess the extent of the masking 
effect of the islands and propose different methods by way of 
different projections. Without adopting a view concerning the 
relevance of the projections suggested by the Parties in assess-
ing the masking effect of islands for the purpose of Article 7, 
paragraph 1, of UNCLOS, the Court considers that, even if it 
were to accept Nicaragua’s approach, the masking effect of the 
maritime features that the Applicant identifies as “islands” is 
not significant enough for them to be considered as masking 
a large proportion of the coast from the sea.

In light of the above findings, the Court cannot accept 
Nicaragua’s contention that there exists a continuous fringe 
or an “intricate system of islands, islets and reefs which guard 
this part of the coast” of Nicaragua. It follows that Nicaragua’s 
straight baselines do not meet the requirements of customary in-
ternational law reflected in Article 7, paragraph 1, of UNCLOS.

Nicaragua’s own evidence establishes that the straight 
baselines convert into internal waters certain areas which 
otherwise would have been part of Nicaragua’s territorial 
sea or exclusive economic zone and convert into territorial 
sea certain areas which would have been part of Nicaragua’s 
exclusive economic zone. Nicaragua’s straight baselines thus 
deny to Colombia the rights to which it is entitled in the exclu-
sive economic zone, including the freedoms of navigation and 
overflight and of the laying of submarine cables and pipelines, 
as provided under customary international law as reflected in 
Article 58, paragraph 1, of UNCLOS.

For the reasons set out above, the Court concludes that 
the straight baselines established by Decree 33, as amended, 
do not conform with customary international law. The Court 
considers that a declaratory judgment to that effect is an ap-
propriate remedy.

V. Operative clause (para. 261)
For these reasons,
The Court,
(1) By ten votes to five,
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Finds that its jurisdiction, based on Article XXXI of the 
Pact of Bogotá, to adjudicate upon the dispute regarding the 
alleged violations by the Republic of Colombia of the Republic 
of Nicaragua’s rights in the maritime zones which the Court 
declared in its 2012 Judgment to appertain to the Republic of 
Nicaragua, covers the claims based on those events referred to 
by the Republic of Nicaragua that occurred after 27 November 
2013, the date on which the Pact of Bogotá ceased to be in 
force for the Republic of Colombia;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Xue, Sebutinde, Bhandari, Robinson, 
Salam, Iwasawa; Judge ad hoc Daudet;
Against: Judges Abraham, Bennouna, Yusuf, Nolte; Judge 
ad hoc McRae;
(2) By ten votes to five,
Finds that, by interfering with fishing and marine scien-

tific research activities of Nicaraguan-flagged or Nicaraguan-
licensed vessels and with the operations of Nicaraguan naval 
vessels in the Republic of Nicaragua’s exclusive economic 
zone and by purporting to enforce conservation measures in 
that zone, the Republic of Colombia has violated the Republic 
of Nicaragua’s sovereign rights and jurisdiction in this mar-
itime zone;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Xue, Sebutinde, Bhandari, Robinson, 
Salam, Iwasawa; Judge ad hoc Daudet;
Against: Judges Abraham, Bennouna, Yusuf, Nolte; Judge 
ad hoc McRae;
(3) By nine votes to six,
Finds that, by authorizing fishing activities in the 

Republic of Nicaragua’s exclusive economic zone, the Republic 
of Colombia has violated the Republic of Nicaragua’s sover-
eign rights and jurisdiction in this maritime zone;

In favour: President  Donoghue; Judges  Tomka, Xue, 
Sebutinde, Bhandari, Robinson, Salam, Iwasawa; Judge 
ad hoc Daudet;
Against: Vice-President  Gevorgian; Judges  Abraham, 
Bennouna, Yusuf, Nolte; Judge ad hoc McRae;
(4) By nine votes to six,
Finds that the Republic of Colombia must immediately 

cease the conduct referred to in points (2) and (3) above;
In favour: President  Donoghue; Judges  Tomka, Xue, 
Sebutinde, Bhandari, Robinson, Salam, Iwasawa; Judge 
ad hoc Daudet;
Against: Vice-President  Gevorgian; Judges  Abraham, 
Bennouna, Yusuf, Nolte; Judge ad hoc McRae;
(5) By thirteen votes to two,
Finds that the “integral contiguous zone” established 

by the Republic of Colombia by Presidential Decree 1946 of 
9 September 2013, as amended by Decree 1119 of 17 June 2014, 
is not in conformity with customary international law, as set 
out in paragraphs 170 to 187 above;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Bennouna, Yusuf, Xue, Sebutinde, Bhandari, 
Robinson, Salam, Iwasawa, Nolte; Judge ad hoc Daudet;
Against: Judge Abraham; Judge ad hoc McRae;

(6) By twelve votes to three,
Finds that the Republic of Colombia must, by means of 

its own choosing, bring into conformity with customary in-
ternational law the provisions of Presidential Decree 1946 of 
9 September 2013, as amended by Decree 1119 of 17 June 2014, 
in so far as they relate to maritime areas declared by the Court 
in its 2012 Judgment to appertain to the Republic of Nicaragua;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Bennouna, Xue, Sebutinde, Bhandari, 
Robinson, Salam, Iwasawa, Nolte; Judge ad hoc Daudet;
Against: Judges Abraham, Yusuf; Judge ad hoc McRae;
(7) By twelve votes to three,
Finds that the Republic of Nicaragua’s straight base-

lines established by Decree No. 33–2013 of 19 August 2013, as 
amended by Decree No. 17–2018 of 10 October 2018, are not 
in conformity with customary international law;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Abraham, Yusuf, Sebutinde, Bhandari, 
Robinson, Salam, Iwasawa, Nolte; Judge ad hoc Daudet;
Against: Judges Bennouna, Xue; Judge ad hoc McRae;
(8) By fourteen votes to one,
Rejects all other submissions made by the Parties.
In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Abraham, Bennouna, Yusuf, Xue, 
Sebutinde, Bhandari, Robinson, Salam, Iwasawa, Nolte; 
Judge ad hoc Daudet;
Against: Judge ad hoc McRae.

*
Vice-President Gevorgian appends a declaration to the 

Judgment of the Court; Judge  Tomka appends a separate 
opinion to the Judgment of the Court; Judge Abraham ap-
pends a dissenting opinion to the Judgment of the Court; 
Judge Bennouna appends a declaration to the Judgment of 
the Court; Judge  Yusuf appends a separate opinion to the 
Judgment of the Court; Judge Xue appends a declaration to 
the Judgment of the Court; Judge Robinson appends a sepa-
rate opinion to the Judgment of the Court; Judge Iwasawa ap-
pends a declaration to the Judgment of the Court; Judge Nolte 
appends a dissenting opinion to the Judgment of the Court; 
Judge  ad  hoc  McRae appends a dissenting opinion to the 
Judgment of the Court.

*
*  *

Declaration of Vice-President Gevorgian
Vice-President Gevorgian voted against the majority’s 

finding that Colombia has violated Nicaragua’s sovereign 
rights in its EEZ by authorizing fishing in this maritime zone.

In his view, Nicaragua did not substantiate its claim that 
Colombia issued permits to Colombian and foreign-flagged 
vessels authorizing them to fish in areas appertaining to 
Nicaragua’s EEZ. In particular, the Vice-President questions 
whether the alleged acts of Colombian vessels are supported by 
sufficient evidence. Moreover, even if conclusively proven, he 
expresses doubts that these acts can be relied on to support the 
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conclusion that fishing in the relevant areas had been author-
ized by the Colombian authorities. Finally, the Vice-President 
remains unconvinced that the resolutions issued by the General 
Maritime Directorate of the Ministry of National Defence of 
Colombia (DIMAR) constitute fishing permits and even if so, 
that they extend to maritime areas appertaining to Nicaragua.

For these reasons, the Vice-President was also unable to 
vote in favour of the Court’s call upon Colombia to cease the 
relevant actions.

Separate opinion of Judge Tomka
Although Judge Tomka voted in favour of all the conclu-

sions reached by the Court, he offers some observations on 
two issues in his separate opinion.

The first issue concerns the Court’s jurisdiction under 
Article  XXXI of the Pact of Bogotá. Colombia argued that 
the Court lacked jurisdiction ratione temporis to consider any 
claims made by Nicaragua based on facts that were alleged to 
have occurred after the Pact ceased to be in force for Colombia. 
Colombia interpreted Article XXXI of the Pact as containing a 
temporal limitation on the Court’s jurisdiction. Under this inter-
pretation, the Court would have had no jurisdiction to deal with 
various incidents referred to by Nicaragua that occurred after the 
Pact ceased to be in force for Colombia. Judge Tomka explains 
why, in his view, Colombia’s argument cannot be accepted.

He considers that Article XXXI, interpreted in good faith 
in accordance with the ordinary meaning to be given to its 
terms in their context and in the light of the Pact’s object and 
purpose, does not contain any temporal condition or limitation.

He also notes that it is common practice for States to 
present additional facts after having filed an application be-
fore the Court. The limit of States’ freedom to present such 
new facts is that the dispute brought before the Court by the 
application is not transformed into another dispute which is 
different in character. Judge Tomka considers that Nicaragua 
has not, in the present case, transformed the dispute into an-
other dispute which is different in character by relying on in-
cidents that were not mentioned in its Application.

Judge Tomka recalls the well-established principle that 
once the Court has established jurisdiction to entertain a case, 
the subsequent lapse of the title of jurisdiction cannot deprive 
the Court of its jurisdiction. Since the incidents which oc-
curred after the date on which the Pact of Bogotá ceased to be 
in force for Colombia do not transform the dispute brought 
before the Court into another dispute which is different in 
character, they may be considered by the Court when adjudi-
cating on Nicaragua’s claim.

Judge Tomka, however, does not share the Court’s view 
that the phrase “so long as the present Treaty is in force” in 
Article XXXI of the Pact of Bogotá limits the period with-
in which such a dispute must have arisen. In his view, that 
phrase does not suggest any temporal condition or limita-
tion as to the disputes over which the Court has jurisdiction. 
Rather, in his view, this phrase concerns the validity in time 
of the title of jurisdiction provided for in Article XXXI of the 
Pact. An applicant may initiate proceedings against another 

State party to the Pact only during the period in which the 
title of jurisdiction is in force.

Judge Tomka then turns to a second issue, namely the 
Court’s finding on Nicaragua’s straight baselines and the legal 
consequences of this finding. He notes that the Court draws no 
legal consequences from its finding that Nicaragua’s straight 
baselines are not in conformity with customary international 
law, but that, by contrast, the Court draws such consequences 
with respect to its finding that Colombia’s “integral contigu-
ous zone” is not in conformity with customary international 
law. He notes that this discrepancy can only be explained by 
the fact that Colombia, in contrast with Nicaragua, did not 
formally request the Court to draw any legal consequences 
from its finding on Nicaragua’s straight baselines.

In his view, there is no doubt that Nicaragua must bring 
its straight baselines in the Caribbean Sea into conformity 
with the provisions of the United Nations Convention on the 
Law of the Sea. These baselines, after all, also affect the inter-
ests and rights of other States.

Dissenting opinion of Judge Abraham
Judge Abraham disagrees with the parts of the Judgment 

relating to jurisdiction ratione temporis and the “integral con-
tiguous zone”. It is as a result of that disagreement that he 
voted against most of the paragraphs of the operative clause.

Regarding the Court’s jurisdiction over facts that oc-
curred after 27 November 2013, Judge Abraham first observes 
that the matter was resolved neither explicitly nor implicitly by 
the 2016 Judgment. He then notes that the precedents invoked 
by the Parties are irrelevant given the novel character of the 
question that arises in the present case. In Judge Abraham’s 
view, it is hard to reconcile Article XXXI of the Pact of Bogotá 
with the idea that the Court can exercise its jurisdiction over 
facts that occurred after the denunciation of the Pact took 
effect. That those facts were invoked in the context of a case 
which was already pending before the Court does not alter that 
finding. Judge Abraham observes that the precedents referred 
to by the Court concern the admissibility of new claims intro-
duced in the course of proceedings, rather than its jurisdiction. 
In his view, the relative flexibility shown in the jurisprudence 
on the admissibility of such new claims is not justified when 
the Court has to examine a question of jurisdiction, an area 
in which a certain rigour is called for. Although the Court ex-
amined this issue from the standpoint of jurisdiction in the 
case concerning Certain Questions of Mutual Assistance in 
Criminal Matters (Djibouti v. France), in that instance it was a 
matter of interpreting the material scope of France’s consent to 
the jurisdiction of the Court, and not a question of jurisdiction 
ratione temporis. Judge Abraham acknowledges that the Court 
may be required to examine facts occurring after the lapse of 
the jurisdictional title in a situation where the facts form an 
indivisible whole. In the present case, the facts subsequent and 
prior to the critical date are entirely separable, even though 
they are more or less of a similar nature.

With respect to the question of the “integral contiguous 
zone”, Judge Abraham is of the view that the approach adopted 
by the majority is too abstract. He emphasizes that Nicaragua’s 
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claim was limited to alleged violations of its own rights in its 
exclusive economic zone, a fact of which the Judgment tends 
to lose sight. In this instance, the question of the conformity 
of the “integral contiguous zone” with international law does 
not fully coincide with the question of respect for the rights 
invoked by Nicaragua as a coastal State. For Judge Abraham, it 
is the “sovereign rights” and “jurisdiction” of the coastal State 
as they derive from the customary rule reflected in Article 56, 
paragraph 1 (a) and (b), of UNCLOS that should have served 
as reference points for the examination of Decree 1946 estab-
lishing the contiguous zone. The question of the breadth of the 
“integral contiguous zone” was of little relevance in this re-
gard. With respect to the provisions of Decree 1946 relating to 
security, Judge Abraham considers that the Judgment does not 
demonstrate that there has been a violation of the “sovereign 
rights” and “jurisdiction” of Nicaragua, but merely examines 
in abstracto whether those provisions are in conformity with 
customary international law. Finally, Judge Abraham is of the 
view that the mere promulgation by Colombia of the Decree 
in question, without any concrete measures to implement the 
provisions at issue, cannot in itself be regarded as constitut-
ing an internationally wrongful act, since the Decree could be 
interpreted, at the implementation stage, in a manner which 
reconciles it with Nicaragua’s rights.

Declaration of Judge Bennouna
Judge Bennouna voted against the decision of the Court, 

which found that it had jurisdiction ratione temporis to enter-
tain facts and events alleged by Nicaragua to have occurred 
after 27  November 2013 (paragraph  261, subparagraph  1). 
He considers the Court should have interpreted the Pact of 
Bogotá, and in particular the compromissory clause con-
tained in its Article XXXI, using the means of interpretation 
provided for in the 1969 Vienna Convention on the Law of 
Treaties. In order to comply with Article XXXI of the Pact 
of Bogotá, the Court should thus have declared that it lacked 
jurisdiction to rule on all incidents alleged by the Applicant 
to have occurred after the critical date of 27 November 2013.

Judge Bennouna points out that none of the cases to which 
the Court refers (paragraph 44) concerns facts or events that oc-
curred after the jurisdictional title was no longer in force between 
the parties. It is clear, therefore, that the present case cannot be 
treated in the same way as the precedents mentioned by the 
Court, since the situation concerned is not comparable to them.

In view of the foregoing, Judge Bennouna also vot-
ed against subparagraph  2 of the operative clause relating 
to Colombia’s violations of Nicaragua’s sovereign rights 
and jurisdiction (paragraph 250, subparagraph 2) and sub-
paragraph 3, relating to the granting of fishing permits by 
Colombia (paragraph 250, subparagraph 3).

Finally, Judge Bennouna voted against subparagraph 7 
of the operative clause, which states that Nicaragua’s straight 
baselines are not in conformity with customary international 
law (paragraph 250, subparagraph 7). He underlines that this 
is a counter-claim relating to alleged violations of Colombia’s 
sovereign rights and maritime spaces resulting from the use of 
straight baselines by Nicaragua. In his view, the Court would 

only be able to assess whether Nicaragua’s straight baselines 
were consistent with international law if Colombia could 
prove that the drawing of such baselines by Nicaragua spe-
cially affected its own rights in its exclusive economic zone.

Separate opinion of Judge Yusuf
In his separate opinion, Judge Yusuf explains his dis-

agreement with the conclusion in subparagraph  (1) of the 
dispositif of the Judgment concerning the jurisdiction of 
the Court ratione temporis. According to Judge Yusuf, the 
Judgment should have undertaken a detailed analysis of the 
interpretation of Article XXXI of the Pact of Bogotá, which 
sets out the limits and conditions of the Court’s jurisdiction. 
In his view, an interpretation of the text of Article XXXI would 
have led to the conclusion that the Court’s jurisdiction ratione 
temporis does not extend to claims by Nicaragua based on 
incidents that occurred after 27 November 2013, the date on 
which the Pact of Bogotá ceased to be in force for Colombia. 
According to Judge Yusuf, the text of Article XXXI makes it 
abundantly clear that the Court’s jurisdiction ratione tempo-
ris is limited to claims based on facts which occurred before 
the treaty ceased to be in force between the parties.

Judge Yusuf also notes that the Court has never been con-
fronted with a similar situation. It is therefore his view that, con-
trary to what is stated in paragraph 45 of the Judgment, there 
is nothing in the 2016 Judgment to suggest that the Court’s ju-
risdiction extends to facts subsequent to the termination of the 
Pact of Bogotá with respect to Colombia. The “dispute” found 
by the Court to exist in its 2016 Judgment was limited to the 
facts “at the date on which the Application was filed”, i.e. before 
the lapse of the jurisdictional title. Additionally, Judge Yusuf is 
of the view that the Court’s jurisprudence on the admissibil-
ity of new facts or claims that occurred after the filing of the 
Application, but while the title of jurisdiction still existed, is 
inapposite to the question of whether the lapse of the jurisdic-
tional title had an effect on the Court’s jurisdiction to exam-
ine incidents that allegedly occurred after the Pact of Bogotá 
ceased to be in force between the Parties. In his view, this juris-
prudence presupposes the continued existence of a valid juris-
dictional title, which is not the case here. Finally, Judge Yusuf 
points out that the incidents that allegedly occurred before and 
after 27 November 2013 cannot be considered as being in all 
instances of “the same nature”, since some of them are neither 
uniform in character nor do they always relate to identical facts 
or possess common legal bases.

Judge Yusuf also disagrees with the Court’s conclusion 
in subparagraph (6) of the dispositif concerning the conform-
ity with customary international law of the provisions of the 
Colombian Presidential Decree 1946 of 9 September 2013 as 
amended by Decree No. 1119 of 17 June 2014. It is not solely 
by enacting the provisions of the Decree as such, but through 
their implementation in establishing the “integral contig-
uous zone” and enforcing its powers therein that Colombia 
has breached the rights of Nicaragua in the latter’s EEZ. The 
Judgment itself does not say anywhere that Colombia has 
breached its obligations under customary international law 
by merely enacting the Decree or that it is the Decree, in and 
of itself, which is not in conformity with international law. 
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It rather finds that it is the “integral contiguous zone” estab-
lished by Colombia that is not in conformity with customary 
international law. This finding is afterwards reflected in sub-
paragraph (5) of the dispositif, with which subparagraph (6) 
is not consistent. Therefore, according to Judge Yusuf, the ob-
ligation to bring the situation into conformity with custom-
ary international law should, by logical necessity, relate to the 
“integral contiguous zone” itself, rather than the provisions 
of the Presidential Decree as such, as formulated in subpara-
graph (6) of the dispositif.

Declaration of Judge Xue

Judge Xue agrees with the Court’s conclusion on 
Colombia’s third counter-claim relating to the artisanal fish-
ing rights of the inhabitants of the San Andrés Archipelago. 
In regard to traditional or historic fishing rights, however, she 
makes a few observations.

Judge Xue considers that traditional fishing rights, which 
primarily concern artisanal fishing that may have existed for 
centuries, are recognized and protected under customary 
international law. She notes that, at the Second and Third 
United  Nations Conferences on the Law of the Sea, States 
held divergent views as to whether a coastal State should en-
joy exclusive rights to exploit living resources in the exclusive 
economic zone and to what extent traditional fishing may be 
maintained. In this regard, both traditional artisanal fishing 
and distant-water industrial fishing were mentioned.

Contrary to Nicaragua’s assertion that developing coun-
tries “strenuously objected” to the protection of traditional 
fishing rights, Judge Xue observes that those countries were 
actually very critical of foreign industrial and commercial 
fishing practices, particularly of those “prescriptive rights” 
acquired under colonialism. At the same time, they were sym-
pathetic to the fishing interests of the developing countries 
whose economy depended on fisheries.

Judge Xue notes that the establishment of the exclusive 
economic zone régime is one of the major achievements of the 
Third United Nations Conference on the Law of the Sea, largely 
responding to concerns of the coastal States over the exploita-
tion of living resources by industrial and commercial fishing 
of foreign fleets in their coastal waters and the need to ensure 
optimum utilization of natural resources of the sea. This new 
régime has fundamentally changed the fishery limits in the 
sea and put an end to the freedom of fishing in the areas that 
fall within the exclusive economic zone of the coastal States.

With regard to Article 51, paragraph 1, of UNCLOS, she 
considers that the drafting history does not support Nicaragua’s 
interpretation that this provision is the only exception that pre-
serves traditional fishing rights under UNCLOS. She points out 
that the travaux préparatoires show that Article 51, paragraph 1, 
was intended to maintain a balance of rights and interests be-
tween the archipelagic States and their regional neighbours, 
whose fishing interests would be substantially jeopardized by 
the enclosure of the archipelagic waters. Confined to a special 
régime, Article 51, paragraph 1, concerns solely traditional fish-
ing rights in the archipelagic waters. There is no legal basis in 

international law to preclude the existence of traditional fishing 
rights under other circumstances.

Commenting on Nicaragua’s contention that, by virtue 
of Article 62, paragraph 3, on habitual fishing, the Convention 
has settled the relationship between the exclusive economic 
zone and traditional fishing rights, Judge Xue considers that 
such conclusion is over-sweeping. Habitual fishing may in-
clude certain types of traditional fishing activities carried out 
by individual fishermen of other States, but in the context of 
the Article, that factor alone cannot be taken to presume that 
all situations relating to traditional fishing rights are encom-
passed by that Article.

In Judge Xue’s view, the advent of the régime of the ex-
clusive economic zone as set forth in UNCLOS does not, in 
and of itself, extinguish traditional fishing rights that may 
be found to exist under customary international law. On the 
relationship between UNCLOS and customary international 
law, Judge Xue refers to the settled jurisprudence of the Court 
and states that, unless and until traditional fishing rights are 
explicitly negated by treaty law or new customary rules, they 
will continue to exist under customary international law. As 
the Preamble of UNCLOS affirms, “matters not regulated by 
this Convention continue to be governed by the rules and 
principles of general international law”.

Judge Xue observes that traditional fishing rights are rec-
ognized and protected by State practice, judicial jurisprudence 
and arbitral awards. In order to establish traditional fishing 
rights, two conditions are often applied: first, traditional fish-
ing rights have to be borne out by “artisanal fishing” and, 
secondly, such fishing activities must have continued consist-
ently for a lengthy period of time. The first element is applied 
primarily to distinguish traditional fishing from industrial 
fishing, while the second element has to be assessed under the 
circumstances of each case. In the present case, Judge Xue con-
siders that, although the evidence adduced by Colombia is not 
considered sufficient to prove its claim, the statements of the 
Nicaraguan President do not deny the existence of traditional 
fishing of the inhabitants of the San Andrés Archipelago, par-
ticularly of the Raizales. In order to preserve the local tradition 
and custom of the San Andrés Archipelago, she takes the view 
that an agreement on fisheries for the benefit of the Raizales 
community between the Parties would contribute to a stable 
and co-operative relationship in the region.

Separate opinion of Judge Robinson
1. Having voted in favour of the Court’s finding 

that Colombia has breached Nicaragua’s sovereign rights 
in its exclusive economic zone (“EEZ”), in his opinion, 
Judge Robinson makes observations on the Court’s treatment 
of a coastal State’s sovereign rights in its EEZ.

2. First, Judge Robinson notes that the United Nations 
Convention on the Law of the Sea (hereinafter “UNCLOS” 
or the “Convention”) provides a set of interlocking rights 
and duties to govern the relationship between the coast-
al State and other States in relation to the EEZ. In his view, 
by the due regard obligations provided for in Articles 56 (2) 
and 58 (3) of UNCLOS, the Convention attempts to strike a 
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balance between the rights and duties of the coastal State in 
its EEZ and the rights and duties of other States in that zone. 
Judge Robinson expresses disagreement with commentators 
who maintain that Article 56 is a “relevant provision” for the 
purposes of Article 58 (1) of the Convention. In his view, the 
effect of such a reading of the Convention would subordinate 
the freedoms enjoyed by other States in the EEZ to the coastal 
State’s sovereign rights in that zone. This result, he concludes, 
was not intended in the negotiations of the Convention.

3. Judge Robinson considers that the issues raised by 
Nicaragua’s claim and Colombia’s response call for an exami-
nation of the rights, duties and jurisdiction of the coastal State 
in its EEZ, as well as the nature of the rights and freedoms 
of other States in the zone, particularly the freedom of navi-
gation. In this regard, he is of the view that the Judgment of 
the Court would have been significantly strengthened by a 
discussion of the nature of the coastal State’s sovereign rights 
in its EEZ to show that those rights are exclusive to the coastal 
State, and a discussion of the nature and scope of the freedom 
of navigation on which Colombia relied.

4. Concerning the nature and scope of the freedom 
of navigation, Judge  Robinson opines that, in the context 
of Part V of the Convention, that freedom encompasses the 
free passage or movement of ships of third States in the EEZ 
of a coastal State without any entitlement on the part of the 
coastal State to restrict that passage or movement in any way, 
unless there is carried out on the ship an activity that is not 
directly related with that passage or movement and inter-
feres with the enjoyment by the coastal State of its sovereign 
rights. In this regard, he notes, the freedom of navigation 
under Article 58 (1) is more limited than freedom of navi-
gation on the high seas under Article 87 since the sovereign 
rights—of the coastal State in its EEZ—to explore, exploit, 
conserve and manage its living and non-living resources will 
impact on a third State’s freedom of navigation in that zone. 
As such, the activities carried out by Colombian naval vessels 
of harassing Nicaraguan fishermen and stopping Nicaraguan 
fishing vessels or other Nicaraguan-licensed vessels in order 
to apply what Colombia considers to be proper conservation 
methods, are not directly related to the passage of the ship 
and do not fall within the scope of the freedom of naviga-
tion under Article 58. Those activities, therefore, constitute 
a breach of Nicaragua’s sovereign rights to explore, exploit, 
conserve and manage its natural resources, including fishing. 
In any event, by carrying out those activities in Nicaragua’s 
EEZ, Colombia would have failed to satisfy the substantive 
due regard requirement of Article 58 (3).

5. Judge Robinson next considers the nature and scope 
of Nicaragua’s sovereign rights in its EEZ. In his view, it is not 
merely, as the Court holds, that rights relating to the explora-
tion, exploitation, conservation and management of the natural 
resources of the EEZ, as well as the power to design conser-
vation policies for the zone, are “specifically reserved for the 
coastal State”; rather, it is that they are exclusively reserved for 
the coastal State. This conclusion follows from the history of the 
development of the concept of an EEZ, the negotiations preced-
ing the adoption of UNCLOS, and the text of the Convention 
itself. Judge  Robinson further notes that the design of the 
Convention does not admit of States other than the coastal 

State exercising any of the sovereign rights attributed to that 
State in its EEZ for the purpose of conserving and managing 
the fisheries resources. The only exception to this exclusivity, 
Judge Robinson opines, is the obligation under Article 62 (2) 
to give other States access to the surplus of the allowable catch 
through agreements or other arrangements, and in doing so to 
have particular regard to the provisions of Articles 69 and 70.

6. Judge Robinson further notes that the obligations of 
the coastal State relating to the conservation and management 
of the resources of its EEZ are as exclusive to that State as are 
its sovereign rights to exploit, explore, conserve and manage 
those resources. As such, a State’s perception that a coastal 
State is not discharging its obligation to conserve and manage 
its living resources, even if it is well founded, does not give 
the former State the right to assume the responsibility of dis-
charging those obligations.

7. An important indicator of the exclusivity of the 
coastal State’s sovereign rights to conserve and manage the 
living resources of its EEZ, in Judge Robinson’s estimation, is 
the extensive and far-reaching power given to the coastal State 
pursuant to Article 73 (1) of the Convention. If the coastal State 
has exclusive sovereign rights for the purpose of exploring, 
exploiting, conserving and managing its living and non-liv-
ing resources, it is to be expected that it would also have the 
power to adopt measures within the zone that would enable it 
to enjoy those rights. This conclusion, Judge Robinson states, 
is supported by the decision of the International Tribunal for 
the Law of the Sea in M/V Virginia G.

8. Finally, Judge Robinson considers whether the juris-
diction of a State over vessels flying its flag is an exception to 
the exclusive sovereign rights of the coastal State in its EEZ. 
Judge Robinson concludes that while the power of the flag 
State over its vessels under Articles 92 and 94 of UNCLOS is 
exclusive, the exercise of that power within the EEZ of a coast-
al State is governed by Article 58 (2) of the Convention, which 
provides that “Articles 88 to 115 and other pertinent rules of 
international law apply to the exclusive economic zone in so 
far as they are not incompatible with this Part”. Thus, while 
a flag State has exclusive jurisdiction over its ships on the 
high seas, and may therefore set conservation standards for 
those ships while they are on the high seas, in the EEZ it is 
the coastal State that has the exclusive right and duty to set the 
applicable conservation standards for the zone.

Declaration of Judge Iwasawa
Judge Iwasawa offers his views on Colombia’s integral 

contiguous zone and the Court’s reasoning in that regard.
The Court finds that Article 33, paragraph 1, of UNCLOS 

reflects customary international law on the contiguous zone in 
respect of the powers that a coastal State may exercise in that 
zone, and that, in its contiguous zone, a coastal State may not 
exercise control with respect to security matters. Judge Iwasawa 
considers it significant that, at the Third United  Nations 
Conference on the Law of the Sea, there were no proposals to 
add other matters to the list in Article 33, paragraph 1.

Article  56, paragraph  1, of UNCLOS provides that, 
in the exclusive economic zone, the coastal State has 
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(a) sovereign rights over natural resources and (b) jurisdic-
tion with regard to the protection of the marine environment. 
Paragraph 1 (c) further indicates that the coastal State also has 
“other rights” provided for in the Convention. Judge Iwasawa 
explains that the coastal State has freedom of navigation in its 
exclusive economic zone.

Judge Iwasawa considers that the power to prevent and 
control infringements relating to the “integral security of the 
State”, including drug trafficking and “conduct contrary to secu-
rity in the sea” in Article 5 (3) of Colombia’s Presidential Decree 
1946 does not, in itself, affect Nicaragua’s sovereign rights and 
jurisdiction, but it unquestionably encroaches on Nicaragua’s 
freedom of navigation in its exclusive economic zone.

The Court concludes that Colombia’s integral contiguous 
zone is not in conformity with customary international law 
and infringes upon Nicaragua’s “sovereign rights and jurisdic-
tion” in its exclusive economic zone. Judge Iwasawa is of the 
view that Colombia’s integral contiguous zone also infringes on 
Nicaragua’s freedom of navigation in its exclusive economic zone.

As regards appropriate remedies, the Court finds that 
Colombia must, by means of its own choosing, bring into con-
formity with customary international law the provisions of 
Presidential Decree 1946, “in so far as they relate to maritime 
areas declared by the Court in its 2012 Judgment to appertain 
to Nicaragua”. Judge Iwasawa points out that the Court indi-
cates a remedy in this form in response to Nicaragua’s request 
in its final submissions.

Dissenting opinion of Judge Nolte
In his dissenting opinion, Judge Nolte explains the rea-

sons for his disagreement with the Court’s decision to recog-
nize and exercise jurisdiction with regard to facts or events 
which took place after 27 November 2013, the date on which the 
Pact of Bogotá ceased to be in force with respect to Colombia.

Judge Nolte believes that the reasoning underlying this 
decision is not convincing. According to Judge Nolte, all but 
one of the cases cited in support of the Court’s exercise of 
jurisdiction ratione temporis concern the admissibility of late 
claims, not the jurisdiction of the Court ratione temporis. In 
his view, the one remaining decision, Certain Questions of 
Mutual Assistance in Criminal Matters (Djibouti v. France), 
offers an obiter dictum which only nominally addresses juris-
diction ratione temporis.

Judge Nolte is of the view that the question is whether the 
parties to the Pact of Bogotá intended to limit the temporal 
scope of the jurisdiction conferred on the Court. According 
to Judge Nolte, this question should be answered by way of an 
interpretation of Articles XXXI and LVI of the Pact of Bogotá 
in accordance with the customary rules on the interpretation 
of treaties, and not by applying certain elements of the Court’s 
jurisprudence which concern other legal questions. In his 
view, the parties cannot be presumed to have intended to ex-
tend the jurisdiction of the Court to what are severable factual 
elements which could not have been submitted independently 
after the expiration of the Court’s jurisdictional basis. While 
acknowledging that this may be different for acts, or a series of 
acts, which together constitute a “composite act” in the sense 

of Article 15 of the ILC Articles on State Responsibility, he is 
of the view that the legal significance of the incidents alleged 
by Nicaragua to have taken place before 27 November 2013 is 
not affected by alleged subsequent incidents. These consider-
ations, according to Judge Nolte, indicate that a termination 
under Article XXXI has the effect of precluding the Court’s 
consideration of facts or events which occur after the treaty 
has expired for a party.

Finally, Judge Nolte notes that by drawing only a very 
limited conclusion from the evidence presented by the Parties 
with respect to the alleged Miss Sofia incident, the Court in 
effect acknowledges that Nicaragua has not proven any of the 
incidents which allegedly took place before 27 November 2013.

Dissenting opinion of Judge ad hoc McRae
Judge  ad hoc  McRae dissents in respect of all of the 

Court’s findings in the case although, as a preliminary mat-
ter, he notes that he does agree with the Court’s conclusion 
that Colombia’s Integral Contiguous Zone should not exceed 
24 nautical miles.

Judge ad hoc McRae considers that the Court’s conclusion 
that it has jurisdiction ratione temporis in respect of events that 
allegedly took place after the lapse of the jurisdictional title is 
crucial, because Colombia’s responsibility in respect of alleged 
incidents in Nicaragua’s EEZ is almost exclusively founded on 
post-jurisdiction events. Judge ad hoc McRae argues that the 
Court provides no explanation why the rule for the admissi-
bility of events subsequent to the date of application should be 
applied to events subsequent to the lapse of jurisdictional title. 
For Judge ad hoc McRae, considerations of efficiency, which 
warrant the assumption of jurisdiction over events subsequent 
to the date of the application, are not present where the juris-
dictional title has lapsed. Judge ad hoc McRae explains that, 
while the Court may take account of events after the lapse of 
the jurisdictional title, it may not establish responsibility on 
their basis. In Judge ad hoc McRae’s view, both the Court’s ju-
risprudence and its 2016 Judgment are silent on the point now 
decided by the Court, and policy considerations in favour of 
the position taken by the Court are outweighed by the princi-
ple that jurisdiction must be based on consent.

Judge ad hoc McRae then turns to Colombia’s contest-
ed actions in Nicaragua’s EEZ, noting from the outset that 
Colombia’s responsibility could not have been established 
if it were not for events outside the Court’s jurisdiction ra-
tione temporis. With respect to the incidents involving inter-
action between the Nicaraguan coast guard and Colombian 
naval vessels, and a marine scientific research vessel, 
Judge ad hoc McRae points out that the Court should have fo-
cused on the conduct alleged to have occurred, rather than on 
the mere presence of vessels in Nicaragua’s EEZ. Judge ad hoc 
McRae then turns to the incidents involving Colombian naval 
vessels confronting Nicaraguan-flagged or -authorized fish-
ing vessels, observing that these incidents did not involve en-
forcement action on the part of Colombia. In those few inci-
dents where specific action is alleged, the facts are disputed. In 
Judge ad hoc McRae’s view, the Court concluded that Colombia 
asserted control based on Colombia’s statements, whereas it 
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should have instead examined Colombia’s conduct. Judge ad 
hoc McRae argues that the Court should have focused on the 
fact that Colombia’s activities in Nicaragua’s EEZ were simply 
those of monitoring and informing. However, Judge ad hoc 
McRae considers that by failing to inform Nicaragua of those 
activities, Colombia had not exercised its rights in Nicaragua’s 
EEZ with due regard to Nicaragua’s rights as a coastal State.

Judge ad hoc McRae further considers that the evidence 
on which the Court relies for its finding that Colombia au-
thorized fishing in Nicaragua’s EEZ is at best problematic. 
According to Judge ad hoc McRae, the incidents invoked by 
the Court do not constitute proof of licences being issued by 
Colombia and, even if the facts were established, they would 
show at most that when exercising its rights, Colombia failed 
to have due regard to Nicaragua’s rights as a coastal State.

Turning to the question of Colombia’s ICZ, Judge ad hoc 
McRae notes his agreement with the Court’s conclusion that 
Colombia’s ICZ may overlap with Nicaragua’s EEZ and that 
it may not exceed 24 nautical miles. However, Judge ad hoc 
McRae considers that the powers claimed by Colombia are in 
conformity with international law. Judge ad hoc McRae ar-
gues that the rule reflected in Article 33 of UNCLOS should 
be interpreted in an evolutionary manner, so that it meets 
contemporary concerns with respect to security and health, 
including the protection of the environment. Judge ad hoc 
McRae further emphasizes that, in its ICZ, Colombia claims 
the power to prevent and punish acts committed on its terri-
tory or in its territorial sea, but not in the ICZ itself. Therefore, 
there is no basis for the Court’s conclusion that Colombia was 
asserting a power to conserve, protect and preserve the ma-
rine environment in Nicaragua’s EEZ.

Judge ad hoc McRae then addresses Colombia’s coun-
ter-claims. With respect to the counter-claim about traditional 

fishing rights, Judge ad hoc McRae notes that Colombia iden-
tifies the Raizales as a group that is distinct from other inhab-
itants of the San Andrés Archipelago and describes them in 
a way that suggests that they are akin to indigenous peoples. 
According to Judge ad hoc McRae, the Nicaraguan President 
has consistently used language indicating that the claim of 
the Raizales to fishing is analogous to an indigenous right, 
namely, a right that is an inherent consequence of the status of 
the Raizales as a particular group often described as original 
or indigenous peoples. Judge ad hoc McRae stresses that the 
Court failed to appreciate the real nature of the claim relating 
to the Raizales. Thus, the agreement proposed by the Court 
between the Parties should be to ensure the implementation 
of existing rights, rather than the establishment of new fishing 
rights for the Raizales.

Lastly, Judge ad hoc McRae argues that the Court’s ap-
proach to the counter-claim concerning Nicaragua’s use of 
straight baselines constituted a decontextualized application 
of the law relating to drawing straight baselines in disregard 
of relevant State practice. Judge ad hoc McRae explains that 
the terms of Article 7 of UNCLOS reflect the Court’s findings 
in the 1951 Fisheries case, which however cannot easily be ap-
plied to coasts different from those of Norway. In Judge ad 
hoc McRae’s view, the Court failed to clarify the imprecise 
terms of Article 7. Judge ad hoc McRae argues that the Court 
should have instead considered how States have interpreted 
and applied those terms in practice. According to Judge ad 
hoc McRae, Nicaragua’s straight baselines do not seem to be 
out of line with the practice of States, which, as Judge ad hoc 
McRae observes, is rarely objected to by other States. Judge ad 
hoc McRae concludes by noting that this was not the case for 
the Court to provide a definitive interpretation of Article 7 
of UNCLOS and that, in doing so, the Court has increased 
uncertainty in this area.
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On 22 July 2022, the International Court of Justice de-
livered its Judgment on the preliminary objections raised by 
Myanmar in the case concerning Application of the Convention 
on the Prevention and Punishment of the Crime of Genocide 
(The Gambia v. Myanmar). The Court found that it had juris-
diction, on the basis of Article IX of the Convention on the 
Prevention and Punishment of the Crime of Genocide, to en-
tertain the Application filed by the Republic of The Gambia on 
11 November 2019, and that the Application was admissible.

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, 
Bennouna, Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte, Charlesworth; Judges ad hoc Pillay, Kress; 
Registrar Gautier.

*
*  *

History of the proceedings (paras. 1–27)
The Court begins by recalling that, on 11  November 

2019, the Republic of The Gambia (hereinafter “The Gambia”) 
filed in the Registry of the Court an Application instituting 
proceedings against the Republic of the Union of Myanmar 
(hereinafter “Myanmar”) concerning alleged violations 
of the Convention on the Prevention and Punishment of 
the Crime of Genocide, adopted by the General  Assembly 
of the United  Nations on 9  December 1948 (hereinafter 
the “Genocide Convention” or the “Convention”). In its 
Application, The Gambia seeks to found the Court’s jurisdic-
tion on Article IX of the Genocide Convention, in conjunc-
tion with Article 36, paragraph 1, of the Statute of the Court.

The Application contained a Request for the indication 
of provisional measures. By an Order dated 23 January 2020, 
the Court indicated certain provisional measures.

On 20 January 2021, Myanmar raised preliminary ob-
jections to the jurisdiction of the Court and the admissibility 
of the Application.

I. Introduction (paras. 28–33)
The Court notes that The Gambia and Myanmar are par-

ties to the Genocide Convention and that they did not enter 
any reservation to Article IX, which reads as follows:

“Disputes between the Contracting Parties relating to the 
interpretation, application or fulfilment of the present 
Convention, including those relating to the responsibility of 
a State for genocide or for any of the other acts enumerated 
in article III, shall be submitted to the International Court 
of Justice at the request of any of the parties to the dispute.”
After setting out the four preliminary objections to the ju-

risdiction of the Court and the admissibility of the Application 
raised by Myanmar, the Court notes that, when deciding on 
preliminary objections, it is not bound to follow the order in 
which they are presented by the respondent. In the present 

case, the Court starts by addressing the preliminary objec-
tion relating to the “real applicant” in the case (first prelim-
inary objection), before turning to the existence of a dispute 
(fourth preliminary objection) and Myanmar’s reservation to 
Article VIII of the Genocide Convention (third preliminary ob-
jection). Finally, the Court deals with the preliminary objection 
pertaining to the standing of The Gambia (second preliminary 
objection), which presents a question of admissibility only.

II. Whether The Gambia is the “real applicant” in this case 
(first preliminary objection) (paras. 34–50)

The Court notes that, in its first preliminary objection, 
Myanmar argues that the Court lacks jurisdiction, or alterna-
tively that the Application is inadmissible, because the “real 
applicant” in the proceedings is the Organisation of Islamic 
Cooperation (hereinafter the “OIC”), an international organ-
ization, which cannot be a party to proceedings before the 
Court pursuant to Article 34, paragraph 1, of the Statute of the 
Court. The Court first examines the question of its jurisdiction.

A. Jurisdiction ratione personae (paras. 35–46)
The Court explains that it establishes its jurisdiction ra-

tione personae on the basis of the requirements laid down in 
the relevant provisions of its Statute and of the Charter of the 
United Nations. It is incumbent upon it to examine first of all 
the question whether the Applicant meets the conditions laid 
down in Articles 34 and 35 of the Statute and whether the Court 
is thus open to it. Pursuant to Article 34, paragraph 1, of the 
Statute, “[o]nly States may be parties in cases before the Court”. 
According to Article  35, paragraph  1, of the Statute, “[t]he 
Court shall be open to the States parties to the present Statute”. 
Article 93, paragraph 1, of the Charter of the United Nations 
provides that “[a]ll Members of the United Nations are ipso fac-
to parties to the Statute of the International Court of Justice”. 
The Gambia has been a Member of the United Nations since 
21 September 1965 and is ipso facto a party to the Statute of the 
Court. The Court therefore considers that The Gambia meets 
the above-mentioned requirements.

Myanmar submits, however, that in bringing its claims be-
fore the Court, The Gambia has in fact acted as an “organ, agent 
or proxy” of the OIC, which is the “true applicant” in these pro-
ceedings. Its main contention is that a third party, namely the 
OIC, which is not a State and cannot therefore have a reciprocal 
acceptance of jurisdiction with the respondent State, has used 
The Gambia as a “proxy” in order to circumvent the limits of 
the Court’s jurisdiction ratione personae and invoke the com-
promissory clause of the Genocide Convention on its behalf.

The Court notes that The Gambia instituted the present 
proceedings in its own name, as a State party to the Statute of 
the Court and to the Genocide Convention. It also notes The 
Gambia’s assertion that it has a dispute with Myanmar re-
garding its own rights as a State party to that Convention. The 
Court observes that the fact that a State may have accepted the 
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proposal of an intergovernmental organization of which it is 
a member to bring a case before the Court, or that it may have 
sought and obtained financial and political support from such 
an organization or its members in instituting these proceed-
ings, does not detract from its status as the applicant before 
the Court. Moreover, the question of what may have moti-
vated a State such as The Gambia to commence proceedings 
is not relevant for establishing the jurisdiction of the Court.

The Court then responds to Myanmar’s argument that 
the approach taken by the Court to establish the existence of 
a dispute should be followed in cases where the identity of the 
“real applicant” is at issue. According to Myanmar, the Court 
should look beyond the narrow question of who is named in 
the proceedings as the applicant and make an objective deter-
mination as to the identity of the “real applicant”, based on an 
examination of the relevant facts and circumstances as a whole. 
The Court states that it is of the view that these are distinct legal 
questions. In the present case, the Court sees no reason why 
it should look beyond the fact that The Gambia has instituted 
proceedings against Myanmar in its own name. The Court is 
therefore satisfied that the Applicant in this case is The Gambia.

The Court concludes that, in light of the above, the first 
preliminary objection raised by Myanmar, in so far as it con-
cerns the jurisdiction of the Court, must be rejected.

B. Admissibility (paras. 47–49)
The Court recalls that it has already found that the 

Applicant in these proceedings is The Gambia, a State par-
ty to the Statute of the Court and a party to the Genocide 
Convention, which confers on the Court jurisdiction over dis-
putes between the Contracting Parties relating to the interpre-
tation, application or fulfilment of the Convention. The Court 
notes that, as it has held previously, it is only in exceptional 
circumstances that the Court should reject a claim based on 
a valid title of jurisdiction on the ground of abuse of process. 
The Court observes that no evidence has been presented to it 
showing that the conduct of The Gambia amounts to an abuse 
of process. Nor is the Court confronted in the present case 
with other grounds of inadmissibility which would require it 
to decline the exercise of its jurisdiction. Thus, the first pre-
liminary objection of Myanmar, in so far as it concerns the 
admissibility of The Gambia’s Application, must be rejected.

*
In light of the foregoing, the Court concludes that the 

first preliminary objection of Myanmar must be rejected.

III. Existence of a dispute between the Parties (fourth prelim-
inary objection) (paras. 51–77)

The Court notes that, in its fourth preliminary objection, 
Myanmar argues that the Court lacks jurisdiction, or alter-
natively that the Application is inadmissible, because there 
was no dispute between the Parties on the date of filing of the 
Application instituting proceedings.

The Court recalls that the existence of a dispute be-
tween the Parties is a requirement for its jurisdiction under 
Article IX of the Genocide Convention. According to its es-
tablished case law, a dispute is a disagreement on a point of 
law or fact, a conflict of legal views or of interests between 

parties. In order for a dispute to exist, it must be shown that 
the claim of one party is positively opposed by the other. 
The two sides must hold clearly opposite views concerning 
the question of the performance or non-performance of cer-
tain international obligations. The Court’s determination of 
the existence of a dispute is a matter of substance and not a 
question of form or procedure. In principle, the date for de-
termining the existence of a dispute is the date on which the 
application is submitted to the Court. However, conduct of 
the parties subsequent to the application may be relevant for 
various purposes, in particular to confirm the existence of 
a dispute. In making such a determination, the Court takes 
into account in particular any statements or documents ex-
changed between the parties, as well as any exchanges made 
in multilateral settings. In so doing, it pays special attention 
to the author of the statement or document, their intended or 
actual addressee, and their content.

In this regard, the Court notes that in the present case 
there are four relevant statements made by representatives of 
the Parties before the United Nations General Assembly in 
September 2018 and September 2019. These statements were 
made during the 2018 and 2019 general debates of the Assembly, 
which took place in the weeks following the publication of two 
reports by the Fact-Finding Mission on Myanmar established 
by the Human Rights Council of the United Nations (herein-
after the “Fact-Finding Mission”), on 12 September 2018 and 
on 8 August 2019, respectively. Also relevant to the determi-
nation of the existence of a dispute is the Note Verbale that 
The Gambia sent to the Permanent Mission of Myanmar to the 
United Nations on 11 October 2019.

After examining the content and context of the Parties’ 
statements before the United Nations General Assembly in 
September 2018 and September 2019, the Court notes that 
Myanmar contests the existence of a dispute between the 
Parties on two grounds. First, Myanmar argues that the state-
ments made in the General Assembly and the Note Verbale 
sent by The Gambia on 11 October 2019 lacked sufficient par-
ticularity, in the sense that The Gambia did not specifically 
articulate its legal claims. Secondly, Myanmar maintains that 
the requirement of “mutual awareness” is not satisfied because 
it has never rejected specific claims by The Gambia. The Court 
examines these two grounds advanced by Myanmar to con-
test the existence of a dispute between the Parties.

With regard to Myanmar’s argument that the existence of 
a dispute requires what Myanmar refers to as “mutual aware-
ness” by both parties of their respective positively opposed 
positions, the Court is of the opinion that the conclusion that 
the parties hold clearly opposite views concerning the per-
formance or non-performance of legal obligations does not 
require that the respondent must expressly oppose the claims 
of the applicant. If that were the case, a respondent could pre-
vent a finding that a dispute exists by remaining silent in the 
face of an applicant’s legal claims. Such a consequence would 
be unacceptable. It is for this reason that the Court considers 
that, in case the respondent has failed to reply to the appli-
cant’s claims, it may be inferred from this silence, in certain 
circumstances, that it rejects those claims and that, therefore, 
a dispute exists at the time of the application. Consequently, 
the Court is of the view that the requirement of “mutual 
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awareness” based on two explicitly opposed positions, as put 
forward by Myanmar, has no basis in law.

Turning to Myanmar’s argument that the state-
ments made by The Gambia before the United  Nations 
General Assembly lacked sufficient particularity, the Court 
notes that those statements did not specifically mention the 
Genocide Convention. The Court, however, does not consider 
that a specific reference to a treaty or to its provisions is re-
quired in this regard. As the Court has affirmed in the past, 
while it is not necessary that a State must expressly refer to 
a specific treaty in its exchanges with the other State to en-
able it later to invoke that instrument before the Court, the 
exchanges must refer to the subject-matter of the treaty with 
sufficient clarity to enable the State against which a claim is 
made to identify that there is, or may be, a dispute with re-
gard to that subject-matter. In this context, the Court notes 
that the statements of The Gambia in September 2018 and 
in September 2019 were made shortly after the publication 
of the Fact-Finding Mission’s reports. The 2018 report spe-
cifically alleged the perpetration of crimes in Rakhine State 
that were similar in nature, gravity and scope to those that 
have allowed genocidal intent to be established in other con-
texts, while the 2019 report specifically referred to Myanmar’s 
responsibility under the Genocide Convention. The Gambia 
was undoubtedly referring in its statement to the findings of 
these reports, which were the key United Nations reports on 
the situation of the Rohingya population in Myanmar and 
which had been referred to in various reports that were be-
fore the General Assembly. In particular, the second report 
of the Fact-Finding Mission identified The Gambia as one of 
those States making efforts to pursue a case against Myanmar 
before the Court under the Convention. Myanmar could not 
have been unaware of this fact. Similarly, Myanmar’s rejection 
of the findings of these reports demonstrates that it was pos-
itively opposed to any allegations of genocide being commit-
ted by its security forces against the Rohingya communities 
in Myanmar, as well as to the allegations of its responsibility 
under the Genocide Convention for carrying out acts of gen-
ocide. Such allegations were contained in the two reports and 
publicly taken up by The Gambia.

The Court considers that the statements made by the 
Parties before the United Nations General Assembly in 2018 
and 2019 indicate the opposition of their views on the question 
whether the treatment of the Rohingya group was consistent 
with Myanmar’s obligations under the Genocide Convention. 
Myanmar could not have been unaware of the fact that The 
Gambia had expressed the view that it would champion an 
accountability mechanism for the alleged crimes against the 
Rohingya, following the release of the Fact-Finding Mission’s 
report of 2018. More importantly, Myanmar could not have 
failed to know of the announcement by the Vice-President 
of The Gambia before the General Assembly during the gen-
eral debate in September 2019 that her Government intend-
ed to lead concerted efforts to take the Rohingya issue to the 
Court. It was The Gambia, and The Gambia alone, that had 
expressed such an intention before the General  Assembly 
in 2019. The statements made in both 2018 and 2019 before 
the General Assembly by Myanmar’s Union Minister for the 
Office of the State Counsellor express views of his Government 

which are opposed to those of The Gambia’s and clearly reject 
the reports and findings of the Fact-Finding Mission.

Moreover, the Note Verbale sent by The Gambia to the 
Permanent Mission of Myanmar to the United Nations on 
11 October 2019 brought clearly into focus the positive op-
position of views between the Parties, by expressing specif-
ically and in legal terms The Gambia’s position concerning 
Myanmar’s alleged violations of its obligations under the 
Genocide Convention. In its Note Verbale, The Gambia re-
ferred to the findings of the Fact-Finding Mission, especially 
those regarding the “ongoing genocide against the Rohingya 
people of the Republic of the Union of Myanmar in viola-
tion of Myanmar’s obligations under the Convention on the 
Prevention and Punishment of the Crime of Genocide”, which 
it considered to be “well-supported by the evidence and highly 
credible”. It also “emphatically reject[ed] Myanmar’s denial of 
its responsibility for the ongoing genocide against Myanmar’s 
Rohingya population, and its refusal to fulfill its obligations 
under the Genocide Convention”, and it asked Myanmar to 
comply with those obligations.

The Court further notes that Myanmar never responded 
to this Note Verbale. As was previously held by the Court, the 
positive opposition of the claim of one party by the other need 
not necessarily be stated expressis verbis; the position or the 
attitude of a party can be established by inference, whatever 
the professed view of that party. In particular, the existence of 
a dispute may be inferred from the failure of a State to respond 
to a claim in circumstances where a response is called for.

The Court recalls that Myanmar was informed, through 
the reports of the Fact-Finding Mission of  2018 and 2019, 
of the allegations made against it concerning violations of 
the Genocide Convention. It also had an indication of The 
Gambia’s opposition to its views on this matter, as reflect-
ed in statements by the representatives of The Gambia and 
Myanmar before the United Nations General Assembly. Thus, 
the Note Verbale did not constitute the first time that these 
allegations were made known to Myanmar. In light of the na-
ture and gravity of the allegations made in The Gambia’s Note 
Verbale and Myanmar’s prior knowledge of their existence, 
the Court is of the view that Myanmar’s rejection of the al-
legations made by The Gambia can also be inferred from its 
failure to respond to the Note Verbale within the one-month 
period preceding the filing of the Application.

In light of the foregoing, the Court concludes that a dis-
pute relating to the interpretation, application and fulfilment 
of the Genocide Convention existed between the Parties at 
the time of the filing of the Application by The Gambia on 
11 November 2019, and that the fourth preliminary objection 
of Myanmar must therefore be rejected.

IV. Myanmar’s reservation to Article VIII of the Genocide 
Convention (third preliminary objection) (paras. 78–92)

The Court notes that, in its third preliminary objec-
tion, Myanmar submits that the Court lacks jurisdiction, or 
that The Gambia’s Application is inadmissible, because The 
Gambia cannot validly seise the Court under the Genocide 
Convention. In Myanmar’s view, this is the effect of its reser-
vation to Article VIII of the Genocide Convention. Myanmar 
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argues that the seisin of the Court is governed by Article VIII 
of the Genocide Convention, which provides:

“Any Contracting Party may call upon the competent or-
gans of the United Nations to take such action under the 
Charter of the United Nations as they consider appropriate 
for the prevention and suppression of acts of genocide or 
any of the other acts enumerated in article III.”
Myanmar, then the Union of Burma, deposited its instru-

ment of ratification of the Convention on 14 March 1956. That 
instrument of ratification contained the following reservation: 
“With reference to Article VIII, the Union of Burma makes 
the reservation that the said Article shall not apply to the 
Union.” Myanmar submits that the reference in Article VIII 
to the “competent organs of the United Nations” includes the 
Court, and that, because that provision governs the seisin of 
the Court, Myanmar’s reservation to it precludes the valid sei-
sin of the Court by The Gambia in the present case.

For the purpose of ascertaining whether Article VIII gov-
erns the seisin of the Court, the Court has recourse to the rules 
of customary international law on treaty interpretation as reflect-
ed in Articles 31 to 33 of the Vienna Convention on the Law of 
Treaties of 23 May 1969 (hereinafter the “Vienna Convention”).

The Court observes that the ordinary meaning of the 
expression “competent organs of the United Nations”, viewed 
in isolation, could appear to encompass the Court, the prin-
cipal judicial organ of the United Nations. However, reading 
Article VIII as a whole leads to a different interpretation. In 
particular, Article VIII provides that the competent organs of 
the United Nations may “take such action … as they consider 
appropriate”, which suggests that these organs exercise dis-
cretion in determining the action that should be taken with 
a view to “the prevention and suppression of acts of genocide 
or any of the other acts enumerated in article III”. The func-
tion of the competent organs envisaged in this provision is 
thus different from that of the Court, “whose function is to 
decide in accordance with international law such disputes as 
are submitted to it” pursuant to Article 38, paragraph 1, of 
its Statute and to give advisory opinions on any legal ques-
tion pursuant to Article 65, paragraph 1, of its Statute. In this 
sense, Article VIII may be seen as addressing the prevention 
and suppression of genocide at the political level rather than 
as a matter of legal responsibility.

Furthermore, pursuant to customary international law, as 
reflected in Article 31 of the Vienna Convention, the terms of 
Article VIII must be interpreted in their context and, in par-
ticular, in light of other provisions of the Genocide Convention. 
In this regard, the Court pays specific attention to Article IX 
of the Genocide Convention, which constitutes the basis of 
its jurisdiction under the Convention. In the Court’s view, 
Articles VIII and IX of the Genocide Convention have distinct 
areas of application. Article IX provides the conditions for re-
course to the principal judicial organ of the United Nations in 
the context of a dispute between Contracting Parties, whereas 
Article VIII allows any Contracting Party to appeal to other 
competent organs of the United Nations, even in the absence 
of a dispute with another Contracting Party.

It thus follows from the ordinary meaning of the terms 
of Article VIII considered in their context that that provision 

does not govern the seisin of the Court. In light of this find-
ing, the Court is of the view that there is no need to resort to 
supplementary means of interpretation, such as the travaux 
préparatoires of the Genocide Convention.

Given that Article VIII does not pertain to the seisin of 
the Court, Myanmar’s reservation to that provision is irrel-
evant for the purposes of determining whether the Court is 
properly seised of the case before it. Consequently, it is not 
necessary for the Court to examine the content of Myanmar’s 
reservation to Article VIII.

The Court therefore concludes that Myanmar’s third pre-
liminary objection must be rejected.

V. The Gambia’s standing to bring the case before the Court 
(second preliminary objection) (paras. 93–114)

The Court notes that, in its second preliminary objec-
tion, Myanmar submits that The Gambia’s Application is in-
admissible because The Gambia lacks standing to bring this 
case before the Court. First, Myanmar considers that only 
“injured States”, which Myanmar defines as States “adversely 
affected by an internationally wrongful act”, have standing 
to present a claim before the Court. In Myanmar’s view, The 
Gambia is not an “injured State” and has failed to demon-
strate an individual legal interest. Therefore, according to 
Myanmar, The Gambia lacks standing under Article  IX of 
the Genocide Convention. Secondly, Myanmar submits that 
The Gambia’s claims are inadmissible in so far as they are 
not brought before the Court in accordance with the rule 
concerning the nationality of claims which, according to 
Myanmar, is reflected in Article 44 (a) of the International 
Law Commission’s Articles on the Responsibility of States 
for Internationally Wrongful Acts. Myanmar asserts that the 
rule concerning the nationality of claims applies to the invo-
cation of responsibility by both “injured” and “non-injured” 
States and irrespective of whether the obligation breached is 
an erga omnes partes or erga omnes obligation. Consequently, 
in Myanmar’s view, The  Gambia lacks standing to invoke 
Myanmar’s responsibility in the interest of members of the 
Rohingya group, who are not nationals of The  Gambia. 
Thirdly, Myanmar maintains that, even if Contracting Parties 
that are not “specially affected” by an alleged violation of the 
Convention are assumed to have standing to submit a dis-
pute to the Court under Article IX, this standing is subsid-
iary to and dependent upon the standing of States that are 
“specially affected”. Myanmar argues that Bangladesh would 
be “the most natural State” to institute proceedings in the 
present case, because it borders Myanmar and has received 
a significant number of the alleged victims of genocide. In 
Myanmar’s view, the reservation by Bangladesh to Article IX 
of the Genocide Convention not only precludes Bangladesh 
from bringing a case against Myanmar, but it also bars any 
“non-injured” State, such as The Gambia, from doing so.

The Court considers that the question to be answered 
by it is whether The Gambia is entitled to invoke Myanmar’s 
responsibility before the Court for alleged breaches of 
Myanmar’s obligations under the Genocide Convention. The 
Court recalls the Advisory Opinion on Reservations to the 
Convention on the Prevention and Punishment of the Crime of 
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Genocide, in which it explained the legal relationship estab-
lished among States parties under the Genocide Convention:

“In such a convention the contracting States do not have 
any interests of their own; they merely have, one and all, 
a common interest, namely, the accomplishment of those 
high purposes which are the raison d’être of the conven-
tion. Consequently, in a convention of this type one cannot 
speak of individual advantages or disadvantages to States, 
or of the maintenance of a perfect contractual balance be-
tween rights and duties. The high ideals which inspired the 
Convention provide, by virtue of the common will of the 
parties, the foundation and measure of all its provisions.”
All the States parties to the Genocide Convention thus 

have a common interest to ensure the prevention, suppression 
and punishment of genocide, by committing themselves to 
fulfilling the obligations contained in the Convention. Such a 
common interest implies that the obligations in question are 
owed by any State party to all the other States parties to the 
relevant convention; they are obligations erga omnes partes, in 
the sense that each State party has an interest in compliance 
with them in any given case.

The common interest in compliance with the relevant 
obligations under the Genocide Convention entails that any 
State party, without distinction, is entitled to invoke the re-
sponsibility of another State party for an alleged breach of 
its obligations erga  omnes  partes. Responsibility for an al-
leged breach of obligations erga  omnes  partes under the 
Genocide Convention may be invoked through the institu-
tion of proceedings before the Court, regardless of whether a 
special interest can be demonstrated. If a special interest were 
required for that purpose, in many situations no State would 
be in a position to make a claim.

For the purpose of the institution of proceedings before 
the Court, a State does not need to demonstrate that any vic-
tims of an alleged breach of obligations erga omnes partes un-
der the Genocide Convention are its nationals. The Court re-
calls that, where a State causes injury to a natural or legal per-
son by an internationally wrongful act, that person’s State of 
nationality may be entitled to exercise diplomatic protection, 
which consists of the invocation of State responsibility for 
such injury. However, the entitlement to invoke the responsi-
bility of a State party to the Genocide Convention before the 
Court for alleged breaches of obligations erga omnes partes is 
distinct from any right that a State may have to exercise dip-
lomatic protection in favour of its nationals. The aforemen-
tioned entitlement derives from the common interest of all 
States parties in compliance with these obligations, and it is 
therefore not limited to the State of nationality of the alleged 
victims. In this connection, the Court observes that victims 
of genocide are often nationals of the State allegedly in breach 
of its obligations erga omnes partes.

In the opinion of the Court, the Genocide Convention 
does not attach additional conditions to the invocation of re-
sponsibility or the admissibility of claims submitted to the 
Court. The use of the expression “the Contracting Parties” in 
Article IX is explained by the fact that the Court’s jurisdiction 
under Article IX requires the existence of a dispute between two 
or more Contracting Parties. By contrast, “[a]ny Contracting 
Party” may seek recourse before the competent organs of the 

United Nations under Article VIII, even in the absence of a 
dispute with another Contracting Party. Besides, the use of the 
word “[d]isputes”, as opposed to “any dispute” or “all disputes”, 
in Article IX of the Genocide Convention, is not uncommon 
in compromissory clauses contained in multilateral treaties. 
Similarly, the terms of Article IX providing that disputes are to 
be submitted to the Court “at the request of any of the parties 
to the dispute”, as opposed to any of the Contracting Parties, do 
not limit the category of Contracting Parties entitled to bring 
claims for alleged breaches of obligations erga omnes partes un-
der the Convention. This phrase clarifies that only a party to the 
dispute may bring it before the Court, but it does not indicate 
that such a dispute may only arise between a State party alleg-
edly violating the Convention and a State “specially affected” by 
such an alleged violation.

It follows that any State party to the Genocide Convention 
may invoke the responsibility of another State party, includ-
ing through the institution of proceedings before the Court, 
with a view to determining the alleged failure to comply with 
its obligations erga omnes partes under the Convention and to 
bringing that failure to an end.

The Court acknowledges that Bangladesh, which bor-
ders Myanmar, has faced a large influx of members of the 
Rohingya group who have fled Myanmar. However, this fact 
does not affect the right of all other Contracting Parties to 
assert the common interest in compliance with the obliga-
tions erga omnes partes under the Convention and therefore 
does not preclude The Gambia’s standing in the present case. 
Accordingly, the Court does not need to address the argu-
ments of Myanmar relating to Bangladesh’s reservation to 
Article IX of the Genocide Convention.

For these reasons, the Court concludes that The Gambia, 
as a State party to the Genocide Convention, has standing to 
invoke the responsibility of Myanmar for the alleged breach-
es of its obligations under Articles  I, III, IV and  V of the 
Convention, and that, therefore, Myanmar’s second prelim-
inary objection must be rejected.

Operative clause (para. 115)
The Court,
(1) Unanimously,
Rejects the first preliminary objection raised by the 

Republic of the Union of Myanmar;
(2) Unanimously,
Rejects the fourth preliminary objection raised by the 

Republic of the Union of Myanmar;
(3) Unanimously,
Rejects the third preliminary objection raised by the 

Republic of the Union of Myanmar;
(4) By fifteen votes to one,
Rejects the second preliminary objection raised by the 

Republic of the Union of Myanmar;
In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Abraham, Bennouna, Yusuf, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte, Charlesworth; 
Judges ad hoc Pillay, Kress;
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Against: Judge Xue;
(5) By fifteen votes to one,
Finds that it has jurisdiction, on the basis of Article IX 

of the Convention on the Prevention and Punishment of the 
Crime of Genocide, to entertain the Application filed by the 
Republic of The Gambia on 11 November 2019, and that the 
said Application is admissible.

In favour: President Donoghue; Vice-President Gevorgian; 
Judges  Tomka, Abraham, Bennouna, Yusuf, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte, Charlesworth; 
Judges ad hoc Pillay, Kress;
Against: Judge Xue.

*
Judge Xue appends a dissenting opinion to the Judgment 

of the Court; Judge ad hoc Kress appends a declaration to the 
Judgment of the Court.

*
*  *

Dissenting opinion of Judge Xue
1. In her dissenting opinion, Judge Xue regrets to be 

unable to concur with the Court’s decision on The Gambia’s 
standing and gives the following reasons for her vote on par-
agraph 115 (4) and (5) of the Judgment.

2. First of all, Judge Xue considers that Myanmar’s 
first preliminary objection raises a substantive issue, namely 
whether the Court is competent under the Statute to enter-
tain a case which is in fact initiated by an international or-
ganization and entrusted to one of its members to act on its 
behalf. According to Judge Xue, the evidence adduced by the 
Respondent sufficiently proves that The Gambia was tasked 
and appointed by the Organisation of Islamic Cooperation 
(hereinafter the “OIC”) to institute the proceedings against 
Myanmar in the Court. In this regard, Judge  Xue refers, 
among other things, to resolutions adopted by the OIC and 
the public acknowledgment by its Member States, in particu-
lar The Gambia itself. She states that, being the chair of the 
Ad Hoc Ministerial Committee on Accountability for Human 
Rights Violations against the Rohingyas, The  Gambia was 
specifically instructed and directed by the OIC to take legal 
action in the Court and that the decision of the OIC to file a 
case in the Court was negotiated and agreed upon among its 
Members, particularly with regard to the representation and 
funding of the envisaged legal action. Judge Xue points out 
that The Gambia does not deny the relevant facts but main-
tains that it instituted the proceedings in its own name and 
has a dispute with Myanmar regarding “its own rights”. At 
the same time, The Gambia does not claim any link with the 
alleged acts in Myanmar and asserts that it has no individual 
interest in the case but acts for the common interest of the 
States parties to the Genocide Convention. Given its charac-
ter, Judge Xue considers that The Gambia’s legal action is ar-
guably tantamount to a public-interest litigation.

3. In Judge  Xue’s view, the reasoning of the Court 
on the Respondent’s first preliminary objection avoids the 
real hard issue before the Court. By virtue of Article  34, 

paragraph 1, of the Statute, international organizations do not 
enjoy access to the Court. According to Judge Xue, the issue in 
the present case is not about in whose name the proceedings 
are instituted, what motive the Applicant may pursue, or who 
has arranged the litigation team, but to determine whether 
The Gambia is acting on behalf of the OIC for the common 
interest of its Member States, some of which are parties to 
the Genocide Convention, while others are not. In her view, 
the evidence shows that it was the OIC, not The Gambia, that 
took the decision to submit the issue of the Rohingyas to the 
Court and that The Gambia was entrusted to implement this 
decision. Moreover, the issue of the Rohingyas was never 
considered as a bilateral dispute between The Gambia and 
Myanmar in the OIC. Although The Gambia independent-
ly made its decision to institute proceedings in the Court, 
Judge Xue considers that the fact remains that The Gambia’s 
legal action is initiated by the OIC and that The Gambia is act-
ing under the mandate and with the financial support of the 
OIC. In her view, to establish the existence of a bilateral dis-
pute between the parties, there must exist some link between 
the applicant and the alleged acts of the respondent. This 
linkage requirement has a substantive bearing on the merits 
phase. Allegations of genocide require serious investigation 
and proof. When the applicant has no link whatsoever with 
the alleged acts, it is apparently difficult, if not impossible, for 
it to collect evidence and conduct investigation on its own. 
Relying entirely on the evidence and material sources collect-
ed by third parties only reinforces the argument that the case 
is a public-interest action, actio popularis. Such action, even in 
the form of a bilateral dispute, may in fact allow international 
organizations to have access to the Court in the future.

4. While Judge Xue agrees with the Court’s finding 
that the conduct of The Gambia to institute proceedings be-
fore the Court does not amount to an abuse of process, she 
doubts very much the Court’s conclusion that there are no 
other grounds of inadmissibility which would require it to 
decline the exercise of its jurisdiction.

5. Judge Xue explains that under the Statute, the Court’s 
function in contentious cases is confined to dispute settlement 
between two or more States, not suitable for entertaining pub-
lic-interest actions. When the applicant is in fact acting on be-
half of an international organization, albeit in its own name, 
the respondent may be placed in a disadvantageous position 
before the Court. This is particularly true, in her view, if sev-
eral judges on the bench are nationals of member States of the 
international organization concerned. In the present case, 
with the organization in the shadow, inequality of the Parties 
may be hidden in the composition of the Court, thereby un-
dermining the principle of equality of the parties. Judge Xue 
emphasizes that however desirable it is to provide judicial pro-
tection to the victims of the alleged acts, the respondent, as a 
party, is entitled to a fair legal process in accordance with the 
provisions of the Statute and the Rules of Court.

6. Moreover, Judge Xue observes that The Gambia’s le-
gal action may challenge the principle of finality in the adju-
dication of the dispute. In accordance with Articles 59 and 60 
of the Statute, the Court’s decision is only binding on the par-
ties to the dispute and shall be final and without appeal. She 
wonders, if The Gambia is acting for the common interest of 
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the States parties to the Genocide Convention, whether the 
Court’s decision would have binding force on all other States 
parties as well. She notes that by the Court’s reasoning, those 
other States parties will not be prevented from exercising their 
right to institute separate proceedings for the same cause 
against the same State before the Court, which, in her view, is 
not consistent with the rules of State responsibility.

7. For Judge Xue, these concerns give rise to the is-
sue of judicial propriety for the Court to consider whether 
it is appropriate to exercise jurisdiction in the present case. 
Ultimately, they boil down to the very question whether the 
“dispute” over the alleged acts of Myanmar could be settled by 
the Court as wished by The Gambia or the OIC.

8. With regard to Myanmar’s second preliminary 
objection on The Gambia’s standing, Judge Xue points out 
that, due to the character of The Gambia’s legal action, in 
the present case the question of jurisdiction ratione personae 
and the issue of standing are delicately interlinked. Whether 
Article IX of the Genocide Convention provides jurisdiction 
ratione personae to a case instituted by a non-injured State 
party also bears on the standing of the Applicant. Judge Xue 
notes that the Court, in determining whether it has jurisdic-
tion ratione personae, only examines whether The Gambia 
meets the conditions laid down in Articles 34 and 35 of the 
Statute, without examining the terms of the compromisso-
ry clause of the Genocide Convention. Articles 34 and 35, 
however, basically concern the right or “the legal capacity” 
of a party to appear before the Court, a question concerning 
statutory requirements for access to the Court, not a matter 
of consent for jurisdiction. Judge Xue is of the view that the 
issue before the Court is not about The Gambia’s legal capac-
ity to institute the proceedings, but whether the Court has 
jurisdiction ratione personae to entertain the case instituted 
by a non-injured State. In her view, the matter relates, first and 
foremost, to the interpretation of Article IX of the Genocide 
Convention, namely, whether the States parties have agreed 
to grant a general standing to all the States parties for the 
invocation of responsibility of any other State party solely on 
the basis of their common interest in compliance with the ob-
ligations under the Convention.

9. Judge Xue indicates that the Genocide Convention pro-
vides several means and mechanisms for the implementation of 
the obligations under the Convention, which take into account 
the situation where a non-injured State party may raise the is-
sue of genocide against another State party. The United Nations 
organs to which such a non-injured State party may resort, how-
ever, do not include the International Court of Justice, an inter-
pretation which, according to Judge Xue, can be confirmed by 
the travaux préparatoires of the Genocide Convention.

10. Judge Xue notes that the treaty was drafted at a 
time when the notions of obligations erga omnes partes or 
erga omnes were not established in general international law 
and that the ordinary meaning of the term “disputes” was 
presumed to refer to bilateral disputes. She observes that, 
although at the time of the negotiations of the Genocide 
Convention the contracting parties primarily focused on the 
meaning and scope of the phrase “responsibility of a State 
for genocide” and whether to include it in the clause, records 

show that they did not intend to provide standing to any of the 
States parties for the invocation of State responsibility of any 
other State party. In their understanding, the principle that no 
action could be instituted save by a party concerned in a case 
should apply and responsibility would arise whenever geno-
cide was committed by a State in the territory of another State. 
In Judge Xue’s view, the travaux préparatoires do not support 
the proposition that any State party is entitled to invoke the 
responsibility of any other State party merely on the basis of 
the raison d’être of the Genocide Convention.

11. Judge Xue agrees with the Court that in the present 
case The Gambia is not exercising diplomatic protection but, in 
her view, this does not mean there need not be a link between 
the applicant and the alleged acts of the respondent. Although 
the word “[d]isputes” in Article IX is without any qualifica-
tion, opposition of views between the two parties must relate 
to a legal interest that the applicant may claim for itself under 
international law. Unless otherwise expressly provided for in 
a treaty, general standing of the States parties cannot be pre-
sumed. In this regard, she refers to Article 33 of the European 
Convention on Human Rights as a provision in contrast.

12. In cases concerning alleged violations of the 
Genocide Convention, Judge Xue notes, the Court has af-
firmed that Article IX includes all forms of State responsibili-
ty, including the responsibility of a State for an act of genocide 
perpetrated by the State itself through the acts of its organs, 
which reflects the development of international law on State 
responsibility. She points out, however, that in none of those 
cases did the Court consider or even imply that a State par-
ty may invoke international responsibility of another State 
party solely on the basis of the raison d’être of the Genocide 
Convention; the applicant must have a territorial, national or 
some other form of connection with the alleged acts. In her 
view, the Court’s interpretation is not conducive to the secu-
rity and stability of treaty relations between the States parties.

13. Further, Judge Xue considers that the Court’s re-
liance on the pronouncement of the Court in the Advisory 
Opinion on Reservations to the Convention on the Prevention 
and Punishment of the Crime of Genocide (hereinafter the 
“Advisory Opinion”) for upholding The Gambia’s standing 
does not seem consistent with the established practice of the 
States parties. Notwithstanding the common interest iden-
tified in the Advisory Opinion, the Court did not consider 
that reservations to the Genocide Convention should be cat-
egorically prohibited. Instead, it took the view that the com-
patibility of a reservation with the object and purpose of the 
Convention should furnish a criterion for assessing a particu-
lar reservation made by a State on accession and appraising an 
objection lodged by another State to the reservation. Pursuant 
to that criterion, in the subsequent treaty practice reservations 
to Article IX of the Genocide Convention have generally been 
accepted as permissible by the States parties, a position which 
the Court’s jurisprudence has confirmed.

14. Judge Xue notes that while reservations to 
Article IX could also lead to many situations where no State 
party would be in a position to make a claim before the Court 
against another State party who has made a reservation to the 
Court’s jurisdiction, no State party has ever complained that 
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the Court’s decisions upholding the effect of the relevant res-
ervations prejudiced the common interest of the States parties 
to the Convention. Logically, the reason given by the Court in 
the present case for discarding the requirement of a special in-
terest cannot be established; just as in the situation of a reser-
vation to the Court’s jurisdiction, dismissal of an application 
for lack of standing of a non-injured State is also just to ex-
clude a particular method of settling a dispute relating to the 
interpretation, application or fulfilment of the Convention, 
and does not affect substantive obligations relating to acts of 
genocide themselves under that Convention.

15. Judge Xue observes that the Court’s decision in the 
second phase of the South West Africa cases stands as a con-
stant reminder that in cases where the common interest of the 
international community is purportedly at stake, the issue of 
standing of the applicant must be handled with great care. 
While endorsing the notions of obligations erga omnes or erga 
omnes partes as a positive development of international law, 
Judge Xue notes that, in the South West Africa cases, an adju-
dication clause was inserted into the Mandate for South West 
Africa among the guarantees provided to ensure its success 
and that standing of the member States before the Court was 
based on the statutory provisions of the mandate rather than 
merely on a common interest; it was granted in advance to 
the individual member States of the League, and subsequently 
to the Member States of the United Nations, on the basis of 
the consent of the member States. Judge Xue states that this 
unique system cannot be generalized to all other conventions, 
where a common interest of the States parties may exist.

16. Judge Xue indicates that, largely as a rectification of 
its position taken in the South West Africa cases, the Court in 
the Barcelona Traction case made its first pronouncement on 
the concept of obligation erga omnes, recognizing the com-
mon interest of the international community as a whole in the 
protection of certain important rights. The Court, however, 
stopped short of indicating whether such obligations, either 
on the basis of treaty provisions or customary international 
law, would by themselves provide standing for any State to 
institute proceedings against any other State before the Court 
for the protection of the common interest. Judge Xue observes 
that, since Barcelona Traction, the Court has referred to ob-
ligations erga omnes in a number of other cases, in none of 
which, however, it dealt with the relationship between such 
obligations and the question of standing.

17. Judge Xue indicates that the only case in which 
the Court explicitly affirms the entitlement of a State party 
to make a claim against another State party on the basis of 
the common interest in compliance with the obligations erga 
omnes partes is the Questions relating to the Obligation to 
Prosecute or Extradite (Belgium v. Senegal) case. On the issue 
of standing, she does not wish to repeat her dissenting opin-
ion appended to that Judgment but highlights three points.

18. First, Judge Xue points out that the issue raised 
by the applicant in Belgium v. Senegal essentially concerns 
the interpretation and application of the principle of extra-
dition or prosecution under Article  7, paragraph  1, of the 
Convention against Torture. As its national courts were sei-
sed of cases against Mr. Hissène Habré for alleged torture 

offences, Belgium was a specially affected State in that case. 
Belgium claimed that the respondent, having failed to prose-
cute Mr. Habré and refused to extradite him to Belgium, had 
breached its obligation under Article 7, paragraph 1, of the 
Convention against Torture. Logically, the question before 
the Court whether Senegal had fulfilled its obligation under 
Article 6, paragraph 2, to conduct a preliminary inquiry into 
the facts of the alleged offences constituted part of the legal 
issues relating to the principle of extradition or prosecution.

19. Secondly, Judge Xue notes that the Court has consist-
ently maintained a clear distinction between substantive norms 
and procedural rules. It has firmly held that “the erga omnes 
character of a norm and the rule of consent to jurisdiction are 
two different things”. According to Judge Xue, the inference 
drawn from the common interest in the Belgium v. Senegal case 
and in the present case confuses the legal interest of the States 
parties in compliance with the substantive obligations of the 
Genocide Convention and the procedure for dispute settlement.

20. Thirdly, Judge Xue observes that the common inter-
est enunciated by the Court in the Advisory Opinion exists not 
solely in the Genocide Convention. By analogy, such common 
interest could equally be identified in many other conventions 
relating to, for example, human rights, disarmament and the 
environment. If obligations under those conventions are there-
fore regarded as obligations erga omnes partes, by virtue of the 
Court’s reasoning in the present case, it means that any of the 
States parties, specially affected or not by an alleged breach of 
the relevant obligations, would have standing to institute pro-
ceedings in the Court against the alleged State party, provided 
no reservation to the jurisdiction of the Court is entered by 
either of the parties. In Judge Xue’s view, this approach has two 
potential consequences: one is that more States would make 
reservations to the jurisdiction of the Court and the second is 
that vague and insubstantial allegations may arise.

21. Judge Xue states that the situation of the Rohingyas 
in Myanmar deserves serious responses from the inter-
national community. She notes that various organs of the 
United Nations possess powers which can be exercised for the 
prevention and suppression of acts of genocide pursuant to 
the initiative of one or more United Nations Member States, 
even without the exercise of the right under Article VIII of 
the Genocide Convention. The fact is that the situation of 
Myanmar and the Rohingya refugees has been on the agen-
da of various United Nations organs for years, with the hu-
man rights situation of the Rohingyas having been under the 
investigation of a UN Fact-Finding Mission and the Special 
Rapporteur for Myanmar. Above all, Myanmar remains 
bound by its obligations under the Genocide Convention.

22. Finally, Judge Xue observes that the situation in 
Myanmar, as is found in the 2017 Final Report of the Advisory 
Commission on Rakhine State, represents a development crisis, 
a human rights crisis and a security crisis; while all communities 
have suffered from violence and abuse, protracted statelessness 
and profound discrimination have made the Muslim commu-
nity particularly vulnerable to human rights violations. She re-
iterates Kofi Annan’s words that “the challenges facing Rakhine 
State and its peoples are complex and the search for lasting solu-
tions will require determination, perseverance and trust”.
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Declaration of Judge ad hoc Kress
While expressing his general agreement with the 

Judgment, Judge ad hoc Kress comments on two distinct sets 
of questions. First, he makes some remarks on the change 
in the representation of Myanmar that occurred during the 
proceedings, and on the way this issue was addressed by the 
Court. Second, he elaborates on the reasoning of the Court 
with regard to the issue of the standing of The Gambia.

Concerning the issue of the change in representation of 
Myanmar, Judge ad hoc Kress observes that it resulted from 
events that took place after the declaration of the state of emer-
gency by the armed forces of Myanmar and that were a cause 
for grave concern for the international community, as attest-
ed by statements of the General Assembly and the Security 
Council of the United Nations. He expresses the view that the 
Judgment’s failure to state the reasons leading the Court to act 
upon such replacement is less than satisfactory.

On the issue of the standing of The  Gambia, Judge 
ad hoc Kress welcomes that the Court refrained from adopt-
ing the terms “injured State” and “State other than an injured 
State” used by the International Law Commission in connec-
tion with the entitlement to invoke responsibility, and that the 
Court, in keeping with its previous jurisprudence, rather re-
ferred to a broad notion of “legal interest”. Judge ad hoc Kress 
notes that the use of the term “legal interest” in a broader sense 
conveys the community dimension of the concept of obligation 
erga omnes (partes), and that it does so in essentially the same 
way as the concept of préjudice juridique.

Judge ad hoc Kress then offers a few additional reflec-
tions on the concept of obligation erga omnes (partes) and its 
application in the present case.

Regarding the rejection by the Court of Myanmar’s ar-
gument based on Bangladesh’s reservation to Article IX of the 
Genocide Convention and the fact that Bangladesh had to face 
a large influx of refugees, Judge ad hoc Kress is very reluctant to 
accept that such circumstances could have the effect of turning 
Bangladesh into a “specially affected State” with regard to the al-
leged breaches of the Genocide Convention. Judge ad hoc Kress 
expresses the view that, even if Bangladesh could be consid-
ered a “specially affected State”, it would not be able to dispose 
entirely of the collective interest enshrined in the erga omnes 
(partes) obligations of the Genocide Convention.

In response to Myanmar’s concerns regarding possible 
wider ramifications of admitting The Gambia’s standing in 
the present case, Judge ad hoc Kress observes that it would 
have been wrong had the Court, impressed by the concern 
about an increase in litigation, left the fundamental commu-
nity interest at issue in the present case without the judicial 
protection which is due to it under the applicable law. At the 
same time, he acknowledges that there might be a need to find 
a balance between the protection of community interests and 
the risk of proliferation of disputes.

Finally, Judge ad hoc Kress stresses that it is important 
to show particular sensitivity with a view to ensuring pro-
cedural fairness for all parties to proceedings instituted for 
the protection of community interests. He notes that, while 
it is certainly important to provide collective interests and, in 
particular, the core interests of the international community 
as a whole with international judicial protection, it is also nec-
essary never to lose sight of the fact that the respondent State 
whose responsibility for the violation of an obligation erga 
omnes (partes) has been invoked through proceedings before 
the Court may not be responsible for the alleged violation.
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On 12 October 2022, the International Court of Justice 
delivered its Order on Armenia’s request for the modification 
of the Court’s Order of 7 December 2021 indicating provi-
sional measures in the case concerning Application of the 
International Convention on the Elimination of All Forms of 
Racial Discrimination (Armenia v. Azerbaijan). The Court the 
Court concluded that the hostilities which erupted between 
the Parties in September 2022 and the detention of Armenian 
military personnel do not constitute a change in the situa-
tion justifying modification of the Order of 7 December 2021 
within the meaning of Article 76 of the Rules of Court.

The Court was composed as follows: President 
Donoghue; Vice-President Gevorgian; Judges Tomka, 
Abraham, Bennouna, Yusuf, Xue, Sebutinde, Bhandari, 
Robinson, Salam, Iwasawa, Nolte, Charlesworth; Judges ad 
hoc Keith, Daudet; Acting Registrar Punzhin.

*
*  *

The Court recalls that Armenia’s request for the modifi-
cation of the Order of 7 December 2021 concerns the first pro-
visional measure indicated therein, namely that Azerbaijan 
shall “[p]rotect from violence and bodily harm all persons 
captured in relation to the 2020 Conflict who remain in de-
tention, and ensure their security and equality before the law”. 
Armenia requests the Court

“to explicitly require Azerbaijan to protect from violence 
and bodily harm all persons captured in relation to the 
2020 Conflict, or any armed conflict between the Parties 
since that time, upon capture or thereafter, including those 
who remain in detention, and ensure their security and 
equality before the law” (emphasis in the original).
In particular, Armenia refers to hostilities that erupted 

between the Parties in September 2022.
The Court observes that, in order to rule on the request 

of Armenia for the modification of the Order of 7 December 
2021, it must determine whether the conditions set forth 
in Article 76, paragraph 1, of the Rules of Court have been 
fulfilled. The Court must therefore first ascertain whether, 
taking account of the information that the Parties have pro-
vided with respect to the current situation, there is reason to 
conclude that the situation which warranted the indication of 
certain provisional measures in December 2021 has changed 
since that time. In considering the request for the modifica-
tion of the Order of 7 December 2021, the Court will take 
account both of the circumstances that existed when it issued 
that Order and of the changes which are alleged to have taken 
place in the situation that gave rise to the indication of provi-
sional measures. If the Court finds that there was a change in 
the situation since the delivery of its Order, it will then have to 
consider whether such a change justifies a modification of the 
measures previously indicated. Any such modification would 

only be appropriate if the new situation were, in turn, to re-
quire the indication of provisional measures, that is to say, if 
the general conditions laid down in Article 41 of the Statute 
of the Court were also to be met in this instance. The Court 
therefore begins by determining whether there has been a 
change in the situation which warranted the measures indi-
cated in its Order of 7 December 2021.

The Court recalls that hostilities erupted between the 
Parties in September 2020, in what Armenia calls “the Second 
Nagorno-Karabakh War” and Azerbaijan calls “the Second 
Garabagh War” (hereinafter the “2020 Conflict”). The Court 
further recalls that, on 9 November 2020, the President of the 
Republic of Azerbaijan, the Prime Minister of the Republic of 
Armenia, and the President of the Russian Federation signed a 
statement referred to by the Parties as the “Trilateral Statement”. 
Under the terms of this statement, as of 10 November 2020, “[a] 
complete ceasefire and termination of all hostilities in the area 
of the Nagorno-Karabakh conflict [was] declared”.

The Court observes that, notwithstanding the ceasefire 
declared in the “Trilateral Statement”, the situation between 
the Parties remained unstable and hostilities again erupted 
in the week of 12 September 2022, leading to the detention 
of persons whom Armenia describes as its servicemembers. 
Armenia’s allegations about the treatment of these persons are 
of the same character as the allegations that were presented 
to the Court in Armenia’s request for the indication of provi-
sional measures in 2021. The renewed hostilities and the de-
tention of these persons indicate that the situation between 
the Parties remains tenuous. For the purposes of determining 
whether modification of the measures indicated in the Order 
of 7 December 2021 is warranted, the Court considers that the 
situation that existed when it issued the Order of 7 December 
2021 is ongoing and is no different from the present situa-
tion. The Court affirms that treatment in accordance with 
point (1) (a) of paragraph 98 of its Order of 7 December 2021 
is to be afforded to any person who has been or may come to 
be detained during any hostilities that constitute a renewed 
flare-up of the 2020 Conflict.

In light of the above, the Court concludes that the hostili-
ties which erupted between the Parties in September 2022 and 
the detention of Armenian military personnel do not consti-
tute a change in the situation justifying modification of the 
Order of 7 December 2021 within the meaning of Article 76 
of the Rules of Court.

The Court takes note of Azerbaijan’s “commitment 
to treat any detained Armenians in accordance with para-
graph 98 (1) (a) of th[e Order of 7 December 2021]”, which it 
expressed in a letter dated 7 October 2022.

The Court further considers that the tenuous situation be-
tween the Parties confirms the need for effective implementa-
tion of the measures indicated in its Order of 7 December 2021. 
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In these circumstances, the Court finds it necessary to reaffirm 
the measures indicated in its Order of 7 December 2021, in par-
ticular the requirement that both Parties “shall refrain from 
any action which might aggravate or extend the dispute before 
the Court or make it more difficult to resolve”. It reminds the 
Parties that provisional measures have binding effect.

The Court finally underlines that the present Order is 
without prejudice as to any finding on the merits concerning 
the Parties’ compliance with its Order of 7 December 2021.

For these reasons,
The Court,
(1) By thirteen votes to three,
Finds that the circumstances, as they now present them-

selves to the Court, are not such as to require the exercise of 
its power to modify the measures indicated in the Order of 
7 December 2021;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Salam, 
Iwasawa, Nolte, Charlesworth; Judges ad hoc Keith, Daudet;
Against: Judges Sebutinde, Bhandari, Robinson;
(2) Unanimously,
Reaffirms the provisional measures indicated in its Order 

of 7 December 2021, in particular the requirement that both 
Parties “shall refrain from any action which might aggravate 
or extend the dispute before the Court or make it more diffi-
cult to resolve”.

*
Judge Tomka appends a declaration to the Order of the 

Court; Judge Sebutinde appends a separate opinion to the 
Order of the Court; Judge Bhandari appends a dissenting 
opinion to the Order of the Court; Judge Robinson appends 
a separate opinion to the Order of the Court; Judge ad hoc 
Daudet appends a declaration to the Order of the Court.

*
*  *

Declaration of Judge Tomka
In his declaration, Judge Tomka wishes to explain why he 

decided to vote in favour of the Court’s Order finding that the 
circumstances, as they now present themselves to the Court, 
are not such as to require the exercise of its power to modify 
the measures indicated in the Order of 7 December 2021.

Judge Tomka notes that the Court has been requested 
by Armenia to modify the Order of 7  December 2021, in 
particular the first provisional measure indicated in para-
graph 98 (1) (a) therein, according to which Azerbaijan shall 
“[p]rotect from violence and bodily harm all persons captured 
in relation to the 2020 Conflict who remain in detention, and 
ensure their security and equality before the law”. The reason 
for this request by Armenia lies in the resumption of hostili-
ties between the Parties in September 2022. He points out that 
the 2020 Conflict ended on 9 November 2020 with the signing 
of the “Trilateral Statement” by the President of the Republic 
of Azerbaijan, the Prime Minister of the Republic of Armenia 
and the President of the Russian Federation.

To decide whether the circumstances are such as to re-
quire the exercise of its power to modify the measures in-
dicated in the Order of 7 December 2021, the Court had to 
interpret the first measure of protection indicated in para-
graph 98 (1) (a) of the 2021 Order.

For Judge Tomka, the question is how to interpret the first 
measure. He notes that the words used in paragraph 98 (1) (a), 
as well as the reasoning preceding it, in particular para-
graph 67 of the 2021 Order, suggest that the measure applies 
to all prisoners of war and detained persons captured dur-
ing the 2020 Conflict, which lasted between September and 
9 November 2020, or in its aftermath. In the authoritative 
French text, the word “aftermath” is rendered as “immédiate-
ment après le conflit” (emphasis added).

In his view, it is difficult to consider that the resump-
tion of hostilities in September 2022, some 22 months after 
the ceasefire and end of the 2020 Conflict was declared on 
9 November 2020, occurred “immédiatement après le conflit”.

Judge Tomka emphasizes how the Court, in its Order of 
today, “affirms that treatment in accordance with point 1 (a) 
of paragraph 98 of its Order of 7 December 2021 is to be af-
forded to any person who has been or may come to be detained 
during any hostilities that constitute a renewed flare-up of 
the 2020 Conflict” (emphasis added). In his view, this affir-
mation by the Court expands the scope of the applicability 
of the first provisional measure of protection indicated in 
December 2021 to any person who may be detained in the 
course of any further hostilities during the pendency of the 
proceedings in the present case. It was this creative interpreta-
tion which allowed Judge Tomka not to vote against the find-
ing made by the Court in today’s Order.

Separate opinion of Judge Sebutinde

Judge Sebutinde respectfully disagrees with the finding 
of the majority of the Court that the circumstances do not re-
quire the Court to modify its Order of 7 December 2021. In her 
opinion, that finding, together with the underlying reasoning, 
are inconsistent with the first provisional measure indicated 
in the 2021 Order which, in her opinion, protects specific indi-
viduals detained immediately following the 2020 conflict and 
does not extend to future detainees captured during subse-
quent hostilities. Judge Sebutinde takes the view that the re-
sumption of hostilities between the Parties in September 2022, 
which resulted in the capture and detention by Azerbaijan of 
additional Armenian prisoners, constitutes a major change in 
the circumstances, warranting a modification of the earlier 
provisional measure, within the meaning of Article 76, para-
graph (1) of the Rules of Court. She also takes the view that the 
evidence before the Court provides sufficient reason to suspect 
that acts susceptible of causing irreparable prejudice to new 
and future detainees in Azerbaijani custody could occur be-
fore the Court renders a final decision. She therefore proposes 
that the original Order be modified to explicitly refer to hos-
tilities between the Parties subsequent to the 2020 Conflict.
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Dissenting opinion of Judge Bhandari
In his dissenting opinion, Judge Bhandari disagrees with 

the Court’s finding that the circumstances do not require the 
exercise of its power to modify the Order of 7 December 2021. 
According to the Court, the situation that existed when it is-
sued the 2021 Order is ongoing and is no different from the 
present situation, meaning that the requirements for modifi-
cation under Article 76 (1) of the Rules of Court are not met.

Judge Bhandari disagrees with this conclusion for three 
reasons. First, according to the Court’s original definition of 
the 2020 Conflict in the 2021 Order, that conflict has ceased. 
The September 2022 incidents are new events and created the 
relevant “situation” currently in existence. Second, it would be 
artificial to suggest that the situation present when the Court 
issued the 2021 Order can be characterized as ongoing. Third, 
there could in any event be a change in the situation within 
the same conflict, even an ongoing one. Article 76 (1) does not 
require a drastic or substantial change in the situation, but 
rather only “some change”.

Further, Judge Bhandari explains that he would also have 
had little difficulty concluding that this change in the situa-
tion justified modifying the 2021 Order.

Finally, Judge Bhandari cautions against setting the bar 
for the modification of a provisional measures Order too high. 
He also questions the Court’s interpretation of the relevant 
operative paragraph of the 2021 Order, which makes specific 
reference to the “2020 Conflict”, in a way that extends it to the 
September 2022 hostilities.

Separate opinion of Judge Robinson
In his separate opinion, Judge Robinson explains his dis-

agreement with the finding of the majority in paragraph 23 
of the Order that the present circumstances do not warrant 
a modification of the Court’s provisional measures Order of 
7 December 2021 (“2021 Order”).

First, Judge Robinson notes that the majority’s substantive 
analysis of the Court’s 2021 Order does not include a thorough 
examination of paragraph 98 (1) (a)—which is the very object of 

Armenia’s request for modification. Rather, he observes that the 
majority’s reasoning focuses on the Trilateral Statement signed 
on 9 November 2020 by Azerbaijan, Armenia and Russia.

Second, he recalls that the Court’s 2021 Order, in para-
graph 13, defined the temporal scope of the hostilities which 
erupted in September 2020 (“2020 Conflict”) as having a du-
ration of 44 days. Therefore, he believes that any hostilities 
that ensued between Armenia and Azerbaijan after the 2020 
Conflict are not part of the 2020 Conflict nor, as the majority 
maintains, are they a continuation of that conflict. Accordingly, 
in Judge Robinson’s view, the hostilities that occurred on 
12 September 2022 constitute a change in the situation within 
the meaning of Article 76(1) of the Rules of the Court.

Third, Judge Robinson comments on the majority’s con-
clusion that treatment in accordance with paragraph 98 (1) (a) 
of its 2021 Order is to be afforded to any person who has been 
or may come to be detained during any hostilities that consti-
tute a renewed flare-up of the 2020 Conflict. Judge Robinson 
considers that this is a strained interpretation and applica-
tion of paragraph 98 (1) (a) of the Court’s 2021 Order as that 
paragraph referred to persons who remained in detention in 
relation to the 2020 Conflict, as defined by the Court.

In conclusion, Judge Robinson believes that the Court 
should have granted the request of Armenia for a modifica-
tion of paragraph 98 (1) (a) of its 2021 Order.

Declaration of Judge ad hoc Daudet
In a short declaration, Judge ad hoc Daudet expresses the 

view that, in deciding to leave unchanged the text of the Order 
indicating provisional measures of 7 December 2021, which it 
considers applicable to the present circumstances, the Court 
has fully addressed Armenia’s concern to protect the victims 
of the armed actions carried out by Azerbaijan in the week of 
12 September 2022.

He emphasizes the importance of the notion of conti-
nuity in the circumstances in 2022 and 2021, and considers 
that decisions indicating provisional measures are inherently 
forward-looking.
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On 1 December 2022, the International Court of Justice 
delivered its Judgment in the case concerning the Dispute over 
the Status and Use of the Waters of the Silala (Chile v. Bolivia). 
In its Judgment, the Court found that the claims made by the 
Republic of Chile in its final submissions (a) to (d) and the 
counter-claims made by the Plurinational State of Bolivia in 
its final submissions (a) and (b) no longer had any object and 
that, therefore, the Court was not called upon to give a deci-
sion thereon. It also rejected the claim made by the Republic 
of Chile in its final submission (e) and the counter-claim made 
by the Plurinational State of Bolivia in its final submission (c).

The Court was composed as follows: President Donoghue; 
Vice-President Gevorgian; Judges Tomka, Abraham, 
Bennouna, Yusuf, Xue, Sebutinde, Bhandari, Robinson, Salam, 
Iwasawa, Nolte, Charlesworth; Judges ad hoc Daudet, Simma; 
Registrar Gautier.

*
*  *

I. General background (paras. 28–38)
The Court begins by setting out the general background 

of the case by recalling that the Silala River has its source in the 
territory of Bolivia. It originates from groundwater springs in 
the Southern (Orientales) and Northern (Cajones) wetlands, lo-
cated in the Potosí Department of Bolivia, approximately 0.5 to 
3 kilometres north-east of the common boundary with Chile at 
an altitude of around 4,300 metres. Following the natural topo-
graphic gradient which slopes from Bolivia towards Chile, the 
flow of the Silala, comprised of surface water and groundwater, 
traverses the boundary between Bolivia and Chile. In Chilean 
territory, the Silala River continues to flow south-west in the 
Antofagasta region of Chile until its waters discharge into the 
San Pedro River at about 6 kilometres from the boundary.

The Court further recalls that over the years, both Parties 
have granted concessions for the use of the Silala waters. 
This use of the waters of the Silala started in 1906, when the 
“Antofagasta (Chili) and Bolivia Railway Company Limited” 
(known as the “FCAB”) acquired a concession from the 
Chilean Government for the purpose of increasing the flow 
of drinking water serving the Chilean port city Antofagasta. 
Two years later, in 1908, the FCAB also obtained a right of 
use from the Bolivian Government for the purpose of sup-
plying the steam engines of the locomotives that operated the 
Antofagasta-La Paz railway. The FCAB built an intake (Intake 
No. 1) in 1909 on Bolivian territory, at approximately 600 me-
tres from the boundary. In 1910, the pipeline from Intake No. 1 
to the FCAB’s water reservoirs in Chile was officially put into 
operation. In 1928, the FCAB constructed channels in Bolivia. 
Chile claims that this was done for sanitary reasons, to inhibit 
breeding of insects and avoid contamination of potable water. 
According to Bolivia, the channelization had the purpose of 
artificially drawing the water from the surrounding springs 
and bofedales, which enhanced the surface flow of the Silala 

into Chile. In 1942, a second intake and pipeline were built in 
Chilean territory at approximately 40 metres from the inter-
national boundary. The Court notes that on 7 May 1996, the 
Minister for Foreign Affairs of Bolivia issued a press release in 
response to certain articles in the Bolivian press referring to 
an alleged diversion by Chile of the waters of the “boundary 
Silala river”. He indicated that there was “no water diversion” 
as confirmed during the field work carried out by the Mixed 
Boundary Commission in 1992, 1993 and 1994. The Minister 
noted, however, that he would include the issue on the bilat-
eral agenda “given that the waters of the Silala river have been 
used since more than a century by Chile” at a cost to Bolivia.

On 14 May 1997, Bolivian local authorities revoked and 
annulled the concession granted to the FCAB in 1908 to ex-
ploit the spring waters of the Silala. A Supreme Decree, endors-
ing this decision, makes reference to “evidence of the improp-
er use” of the Silala waters “outside the granting of their use, 
with prejudice to the interests of the State and in clear violation 
… of the State Political Constitution”. The Court further notes 
that by 1999, the question of the status of the Silala and the 
character of its waters had become a point of contention be-
tween the Parties. The two Parties attempted to reach a bilat-
eral agreement but did not succeed. Chile indicates that it de-
cided to request a judgment from the Court on “the nature of 
the Silala River as an international watercourse and of Chile’s 
rights as a riparian State”, following several statements made 
by the President of Bolivia, Mr. Evo Morales, in 2016, in which 
he accused Chile of illegally exploiting the waters of the Silala 
without compensating Bolivia, stated that the Silala was “not 
an international river” and expressed an intention to bring the 
dispute before the Court. Chile accordingly instituted pro-
ceedings against Bolivia before the Court on 6 June 2016.

II. Existence and scope of the dispute: general considerations 
(paras. 39–49)

Before examining the submissions of the Parties, the 
Court notes that it must, at the outset, determine whether it 
has jurisdiction to entertain the claims and the counter-claims 
of the Parties and, if so, whether there are reasons that prevent 
the Court from exercising its jurisdiction in whole or in part. 
Chile seeks to found the Court’s jurisdiction on Article XXXI 
of the Pact of Bogotá. Pursuant to that provision, the exist-
ence of a dispute between the Parties is a condition of the 
Court’s jurisdiction. The Court observes in this regard that, 
in accordance with this established jurisprudence, “a dispute 
is a disagreement on a point of law or fact, a conflict of legal 
views or of interest”, and that the “dispute must in principle 
exist at the time the Application is submitted to the Court”. 
The Court further observes that the Parties have not contested 
the Court’s jurisdiction, with the exception of one objection 
raised by Chile regarding Bolivia’s first counter-claim, which 
the Court addresses below. Thus, the Court is satisfied that it 
has jurisdiction to adjudicate the dispute between the Parties. 
In light of the evolution of some positions of the Parties in the 
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course of the proceedings and considering that each Party now 
contends that certain claims or counter-claims are without ob-
ject, or present hypothetical questions, the Court makes some 
general observations with respect to these assertions.

The Court recalls that, even if it finds that it has jurisdic-
tion, “[t]here are inherent limitations on the exercise of the 
judicial function which the Court, as a court of justice, can 
never ignore”. The Court has emphasized that “[t]he dispute 
brought before it must … continue to exist at the time when 
the Court makes its decision” and that “there is nothing on 
which to give judgment” in situations where the object of a 
claim has clearly disappeared. It “has already affirmed on a 
number of occasions that events occurring subsequent to the 
filing of an application may render the application without 
object”. Such a situation may cause the Court to “deci[de] not 
to proceed to judgment on the merits”.

The Court has held “that it cannot adjudicate upon the 
merits of the claim” when it considers that “any adjudication 
[would be] devoid of purpose”. The Court observes that its 
task is not limited to determining whether a dispute has dis-
appeared in its entirety. The scope of a dispute brought before 
the Court is circumscribed by the claims submitted to it by the 
parties. Therefore, the Court also has to ascertain whether spe-
cific claims have become without object as a consequence of a 
convergence of positions or agreement between the Parties, or 
for some other reason. To this end, the Court carefully assesses 
whether and to what extent the final submissions of the Parties 
continue to reflect a dispute between them. The Court recalls 
that it has no power to “substitute itself for [the parties] and 
formulate new submissions simply on the basis of arguments 
and facts advanced”. However, it is “entitled to interpret the 
submissions of the parties, and in fact is bound to do so; this 
is one of the attributes of its judicial functions”. In undertak-
ing this task, the Court will take into account not only the 
submissions, but also, inter alia, the Application as well as all 
the arguments put forward by the Parties in the course of the 
written and oral proceedings. The Court will thus interpret 
the submissions, in order to identify their substance and to 
determine whether they reflect a dispute between the Parties.

The Court observes that each Party maintains that cer-
tain submissions of the other Party, while reflecting points of 
convergence between the Parties, remain vague, ambiguous or 
conditional, and therefore cannot be taken to express agree-
ment between them. Each has therefore requested the Court to 
render a declaratory judgment with respect to certain submis-
sions, pointing to the need for legal certainty in their mutual 
relations. The Applicant emphasized the need for a declaratory 
judgment to prevent the Respondent from changing its position 
in the future on the law applicable to international watercourses 
and to the Silala. The Court notes that “[i]t is clear in the juris-
prudence of the Court and its predecessor that ‘the Court may, 
in an appropriate case, make a declaratory judgment’”.

Given that the Court’s role in a contentious case is to re-
solve existing disputes, the operative paragraph of a judgment 
should not, in principle, record points on which the Court 
finds the parties to be in agreement. Statements made by the 
parties before the Court must be presumed to be made in 
good faith and the Court carefully assesses such statements. 

If the Court finds that the parties have come to agree in sub-
stance regarding a claim or a counter-claim, it will take note 
of that agreement in its judgment and conclude that such a 
claim or counter-claim has become without object. In such a 
case, there is no call for a declaratory judgment.

The Court notes that, in the present case, many submis-
sions are closely interrelated. A conclusion that a particular 
claim or counter-claim is without object does not preclude 
the Court from addressing certain questions that are relevant 
to such a claim or counter-claim in the course of examining 
other claims or counter-claims that remain to be decided. The 
Court further recalls that its function is “to state the law, but 
it may pronounce judgment only in connection with concrete 
cases where there exists at the time of the adjudication an ac-
tual controversy involving a conflict of legal interests between 
the parties”. The Court reaffirms that “it is not for the Court 
to determine the applicable law with regard to a hypothetical 
situation”. In particular, it has held that it does not pronounce 
“on any hypothetical situation which might arise in the future”.

III. Claims of Chile (paras. 50–129)

1. Submission (a): the Silala River system as an interna-
tional watercourse governed by customary international 
law (paras. 50–59)
The Court observes at the outset that neither Chile nor 

Bolivia is party to the 1997 Convention on the Law of the Non-
Navigational Uses of International Watercourses (hereinafter 
referred to as the “1997 Convention”) or to any treaty govern-
ing the non-navigational uses of the Silala River. Accordingly, 
in the present case, the respective rights and obligations of 
the Parties are governed by customary international law. The 
Court notes that Chile’s submission  (a) contains the legal 
propositions that the Silala waters are an international water-
course under customary international law, and that the cus-
tomary international law rules relating to international water-
courses apply to the Silala waters in their entirety. The Court 
observes that the legal position originally taken by Bolivia in 
its Counter-Memorial positively opposed both legal propo-
sitions advanced by Chile. In particular, Bolivia contested 
that the rules on the non-navigational uses of international 
watercourses under customary international law apply to the 
“artificially enhanced” surface flow of the Silala.

The Court observes that the positions of the Parties with 
respect to the legal status of the Silala waters and the rules 
applicable under customary international law have converged 
in the course of the proceedings. During the oral proceedings, 
Bolivia has on several occasions expressed its agreement with 
Chile’s claim that—despite the “artificial enhancement” of the 
surface flow of the Silala River—the Silala waters qualify in 
their entirety as an international watercourse under custom-
ary international law, and stated that, therefore, customary 
international law applies both to the “naturally flowing” wa-
ters and the “artificially enhanced” surface flow of the Silala.

The Court notes that Bolivia, while recognizing that the 
Silala waters qualify as an international watercourse, does not 
consider Article 2 of the 1997 Convention to reflect customary 
international law. The Court also notes that Bolivia maintains 
that the “unique characteristics” of the Silala, including the 
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fact that parts of its surface flow are “artificially enhanced”, 
have to be taken into account when applying the customary 
rules on international watercourses to the Silala waters. In its 
final submissions Bolivia thus asks the Court to reject Chile’s 
submissions and, if it does not do so, to find that the surface 
flow of the Silala has been “artificially enhanced”.

For the purpose of determining whether Bolivia agrees 
with the position of Chile regarding the legal status of the 
Silala as an international watercourse under customary in-
ternational law, the Court does not consider it necessary for 
Bolivia to have recognized that the definition contained in 
Article 2 of the 1997 Convention reflects customary interna-
tional law. Furthermore, Bolivia’s insistence on the relevance 
of the “unique characteristics” of the Silala waters in the ap-
plication of the rules of customary international law does not 
change the fact that it has expressed its unequivocal agree-
ment with the proposition that the customary international 
law on non-navigational uses of international watercourses 
applies to all of the Silala waters. In this regard, the Court 
takes note of Bolivia’s response to a question put by one of 
its Judges during the oral proceedings in which Bolivia con-
firmed “the Silala’s nature as an international watercourse in-
dependent of its undisputable special characteristics, which 
have no bearing on the existing customary rules” and em-
phasized that it “has not attached any conditions or restric-
tions to its acceptance of the application of customary law”. 
The Court takes note of Bolivia’s acceptance of the substance 
of Chile’s submission (a).

Given that the Parties agree with respect to the legal status 
of the Silala River system as an international watercourse and on 
the applicability of the customary international law on non-nav-
igational uses of international watercourses to all the waters of 
the Silala, the Court finds that the claim made by Chile in its 
final submission (a) no longer has any object and that, therefore, 
the Court is not called upon to give a decision thereon.

2. Submission (b): Chile’s entitlement to the equitable 
and reasonable utilization of the waters of the Silala River 
system (paras. 60–65)
The Court observes that, when these proceedings were 

instituted, Chile’s claim regarding its entitlement to the eq-
uitable and reasonable use of the waters of the Silala, which 
includes both the “naturally flowing” and “artificially en-
hanced” parts, was positively opposed by Bolivia. During 
the course of the proceedings, however, it became apparent 
that the Parties agree that the principle of equitable and rea-
sonable utilization applies to the entirety of the waters of the 
Silala, irrespective of their “natural” or “artificial” charac-
ter. The Parties also agree that they are both entitled to the 
equitable and reasonable utilization of the Silala waters un-
der customary international law. It is not for the Court to 
address a possible difference of opinion regarding a future 
use of these waters that is entirely hypothetical. For these 
reasons, the Court finds that the Parties agree with respect to 
Chile’s submission (b). Accordingly, the Court concludes that 
the claim made by Chile in its final submission (b) no longer 
has any object and that, therefore, the Court is not called 
upon to give a decision thereon.

3. Submission (c): Chile’s entitlement to its current use of 
the waters of the Silala River system (paras. 66–76)
The Court notes that, when these proceedings were in-

stituted, Chile’s claim to be entitled to its current use of the 
waters of the Silala was positively opposed by Bolivia as far as 
it concerned those parts of the flow which Bolivia describes 
as “artificially enhanced”. Considering the statements made 
by Bolivia during the oral proceedings, the Court also notes 
that the Parties agree that Chile has a right to the use of an 
equitable and reasonable share of the waters of the Silala irre-
spective of the “natural” or “artificial” character or origin of 
the water flow. Furthermore, Bolivia does not claim in these 
proceedings that Chile owes compensation to Bolivia for past 
uses of the waters of the Silala.

The Court observes that the formulation of submis-
sion (c) does not, by itself, clearly indicate whether Chile asks 
the Court only to declare that its current use of the waters of 
the Silala is in conformity with the principle of equitable and 
reasonable utilization, or whether Chile requests the Court to 
declare, in addition, that it has a right to receive the same rate 
of flow and volume of the waters in the future. In this respect, 
the Court takes note of several statements made by Chile dur-
ing the later stages of the proceedings in which it emphasized 
that submission (c) only seeks a declaration to the effect that 
the present use of the waters of the Silala is in conformity with 
the principle of equitable and reasonable utilization and that 
its entitlement to any future use is without prejudice to that of 
Bolivia. Moreover, Chile has underlined, on several occasions, 
that its right to equitable and reasonable use would not per 
se be infringed by the reduction of the flow subsequent to a 
dismantling of the channels and installations.

The Court considers that the clarification brought about 
by these statements is not called into question by references, 
in Chile’s written and oral pleadings, to the general duty of 
Bolivia not to breach its obligations under customary interna-
tional law, should it decide to proceed to a dismantling of the 
channels. In the Court’s view, these references do not qualify 
the substance of Chile’s statements but simply recall the gen-
eral duty of States to act in compliance with their obligations 
under international law.

Regarding Bolivia’s contention that Chile’s use is without 
prejudice to Bolivia’s future uses of the Silala, the Court reaf-
firms that there is no opposition of views regarding a corre-
sponding right of Bolivia to the equitable and reasonable use 
of the Silala waters, as Chile does not deny Bolivia’s proposi-
tion in this regard. For these reasons, the Court finds that the 
Parties have, in the course of the proceedings, come to agree 
with respect to Chile’s submission (c). In this connection, the 
Court takes note of statements by Chile according to which it 
is no longer contested that it is entirely within Bolivia’s sov-
ereign powers to dismantle the channels and to restore the 
wetlands in its territory in conformity with international law. 
Since the Parties agree regarding Chile’s submission (c), the 
Court concludes that the claim made by Chile in its final sub-
mission (c) no longer has any object and that, therefore, the 
Court is not called upon to give a decision thereon.
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4. Submission (d): Bolivia’s obligation to prevent and 
control harm resulting from its activities in the vicinity of 
the Silala River system (paras. 77–86)
The Court notes that when these proceedings were in-

stituted, Bolivia positively opposed the claim contained in 
Chile’s submission (d) with respect to the applicability of the 
obligation to prevent transboundary harm to the “artificial-
ly enhanced” flow of the Silala. The Court observes that the 
Parties agree that they are bound by the customary obligation 
to prevent transboundary harm. Furthermore, the Parties 
now agree that this obligation applies to the Silala waters irre-
spective of whether they flow naturally or are “artificially en-
hanced”. The Parties also agree that the obligation to prevent 
transboundary harm is an obligation of conduct and not an 
obligation of result, and that it may require the notification of, 
and exchange of information with, other riparian States and 
the conduct of an environmental impact assessment.

It is less clear whether the Parties agree on the thresh-
old for the application of the customary obligation to pre-
vent transboundary harm. Bolivia insists that the obligation 
to take all appropriate measures to prevent transbounda-
ry harm only applies to the causing of “significant” harm. 
Certain statements by Chile might be understood as suggest-
ing a lower threshold. For example, in its Application Chile 
argued that Bolivia is under an “obligation to co-operate and 
prevent transboundary harm”. Moreover, Chile has repeated-
ly claimed that Bolivia is under an obligation “to prevent and 
control pollution and other forms of harm”, including in its 
final submission (d).

When assessing whether and to what extent the final 
submissions of the Parties continue to reflect the dispute 
between them, the Court may interpret the submissions of 
the Parties, taking into account the Application as a whole 
and the arguments of the Parties before it. The Court notes 
that Chile has sometimes referred to the obligation to prevent 
transboundary harm, without specifying that such an obliga-
tion is limited to significant transboundary harm. However, 
Chile has also repeatedly used the term “significant harm” as 
the threshold for the application of the obligation of preven-
tion, both in its written pleadings and during the oral pro-
ceedings. The Court further notes that neither in its written 
nor in its oral pleadings did Chile ask the Court to apply a 
lower threshold than that of “significant harm”. The Court is 
of the view that Chile’s varying terminology cannot be in-
terpreted, in the absence of more specific indications to the 
contrary, as expressing a disagreement in substance with the 
threshold of “significant transboundary harm” put forward 
by Bolivia and repeatedly used by Chile itself, including with 
reference to Article 7 of the 1997 Convention.

For these reasons, the Court finds that the Parties have, 
in the course of the proceedings, come to agree regarding the 
substance of Chile’s submission (d). Accordingly, the Court 
concludes that the claim made by Chile in its final submission 
(d) no longer has any object and that, therefore, the Court is 
not called upon to give a decision thereon.

5. Submission (e): Bolivia’s obligation to notify and con-
sult with respect to measures that may have an adverse 
effect on the Silala River system (paras. 87–129)
The Court notes that there is a disagreement, in law and in 

fact, between the Parties regarding Chile’s submission (e). This 
disagreement concerns, first, the scope of the obligation to no-
tify and consult in the customary international law governing 
the non-navigational uses of international watercourses and 
the threshold for the application of this obligation. Secondly, it 
relates to the question whether Bolivia has complied with this 
obligation when planning and carrying out certain activities.

In support of their positions with respect to the rele-
vant rules of customary international law, both Parties refer 
to the 1997 Convention. They also refer to the draft articles 
on the law of the non-navigational uses of international wa-
tercourses adopted by the International Law Commission 
(hereinafter the “ILC” or the “Commission”) in 1994 (here-
inafter the “ILC Draft Articles”), which served as the basis for 
the 1997 Convention, as well as to the commentaries of the 
ILC to those Draft Articles. The Court notes in this regard 
that both Parties consider that a number of provisions of the 
1997 Convention reflect customary international law. They 
disagree, however, about whether this is true as regards cer-
tain other provisions, including those relating to procedural 
obligations, in particular the obligation to notify and consult.

Before examining the question of compliance with the 
obligation to notify and consult in the specific context of the 
present case, the Court first recalls the legal framework with-
in which this obligation arises and the rules and principles of 
customary international law that guide the determination of 
the procedural obligations incumbent on the Parties to the 
present proceedings as riparian States of the Silala.

A. Applicable legal framework (paras. 92–102)
The Court notes that the customary obligations relating to 

international watercourses are incumbent on the riparian States 
of the Silala only if the Silala is in fact an international water-
course. It recalls in this regard that, even though both Parties 
agree that the Silala is an international watercourse, Bolivia has 
not explicitly recognized that the definition of “international 
watercourse” set out in Article 2 of the 1997 Convention re-
flects customary international law, contrary to what Chile, for 
its part, asserts. The Court considers that modifications that 
increase the surface flow of a watercourse have no bearing on 
its characterization as an international watercourse.

The Court notes in this regard that the experts appointed by 
each Party agree that the waters of the Silala, whether surface or 
groundwater, constitute a whole flowing from Bolivia into Chile 
and into a common terminus. There is no doubt that the Silala is 
an international watercourse and, as such, subject in its entirety 
to customary international law, as both Parties now agree.

The Court further emphasizes that the concept of an in-
ternational watercourse in customary international law does 
not prevent the particular characteristics of each international 
watercourse being taken into consideration when applying cus-
tomary principles. The particular characteristics of each water-
course, such as those which appear in the non-exhaustive list 
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contained in Article 6 of the 1997 Convention, form part of the 
“relevant factors and circumstances” that must be taken into 
account in determining and assessing what constitutes equita-
ble and reasonable use of an international watercourse under 
customary international law. As stated above, the Parties agree 
that under customary international law, they are both equally 
entitled to the equitable and reasonable use of the Silala’s waters.

According to the jurisprudence of the Court and that of its 
predecessor, an international watercourse constitutes a shared 
resource over which riparian States have a common right. As 
early as 1929, the Permanent Court of International Justice de-
clared, with regard to navigation on the River Oder, that there is 
a community of interest in an international watercourse which 
provides “the basis of a common legal right”. More recently, 
the Court applied this principle to the non-navigational uses 
of international watercourses and observed that it has been 
strengthened by the modern development of international law, 
as evidenced by the adoption of the 1997 Convention.

Under customary international law, every riparian State 
has a basic right to an equitable and reasonable sharing of the 
resources of an international watercourse. This implies both a 
right and an obligation for all riparian States of international 
watercourses: every such State is both entitled to an equitable 
and reasonable use and share, and obliged not to exceed that 
entitlement by depriving other riparian States of their equiv-
alent right to a reasonable use and share. This reflects “the 
need to reconcile the varied interests of riparian States in a 
transboundary context and in particular in the use of a shared 
natural resource”. In the present case, under customary inter-
national law, the Parties are both entitled to an equitable and 
reasonable use of the waters of the Silala as an international 
watercourse and obliged, in utilizing the international water-
course, to take all appropriate measures to prevent the causing 
of significant harm to the other Party.

The Court further observes that the principle of equita-
ble and reasonable use of an international watercourse must 
not be applied in an abstract or static way, but by comparing 
the situations of the States concerned and their utilization 
of the watercourse at a given time. The Court recalls that in 
general international law it is “every State’s obligation not to 
allow knowingly its territory to be used for acts contrary to 
the rights of other States”. “A State is thus obliged to use all 
the means at its disposal in order to avoid activities which 
take place in its territory, or in any area under its jurisdiction, 
causing significant damage to the environment of another 
State” in a transboundary context, and in particular as re-
gards a shared resource.

The Court has also emphasized that the above-men-
tioned obligations are accompanied and complemented by 
narrower and more specific procedural obligations, which 
facilitate the implementation of the substantive obligations 
incumbent on riparian States under customary international 
law. As the Court has already had occasion to state, it is in fact 
only “by co-operating that the States concerned can jointly 
manage the risks of damage to the environment that might be 
created by the plans initiated by one or other of them, so as to 
prevent the damage in question, through the performance of 
both the procedural and the substantive obligations”.

This is why the Court considers that the obligations to 
co-operate, notify and consult are an important complement 
to the substantive obligations of every riparian State. In the 
Court’s view, “[t]hese obligations are all the more vital” when, 
as in the case of the Silala in the present proceedings, the 
shared resource at issue “can only be protected through close 
and continuous co-operation between the riparian States”.

The Court reaffirms that the Parties do not disagree 
about the customary nature of the above-mentioned substan-
tive obligations or their application to the Silala. Their disa-
greement relates to the scope of the procedural obligations 
and their applicability in the circumstances of the present 
case. In particular, the Parties disagree about the threshold 
for the application of the obligation to notify and consult and 
whether Bolivia has breached this obligation.

B. Threshold for the application of the obligation 
to notify and consult under customary international 
law (paras. 103–118)

The Parties disagree about the interpretation to be given 
to Article 11 of the 1997 Convention and whether that provi-
sion reflects customary international law. Article 11 reads as 
follows: “Watercourse States shall exchange information and 
consult each other and, if necessary, negotiate on the possible 
effects of planned measures on the condition of an interna-
tional watercourse.”

The Court recalls that the law applicable in the present 
case is customary international law. Therefore, the obligation 
to exchange information on planned measures contained in 
Article 11 of the 1997 Convention applies to the Parties only 
in so far as it reflects customary international law. Unlike the 
commentaries to certain other provisions of the ILC Draft 
Articles, the commentary to Article 11 (which was to become 
Article 11 of the 1997 Convention) does not refer to any State 
practice or judicial authority that could suggest the customary 
nature of this provision. The Commission merely states that 
illustrations of instruments and decisions “which lay down a 
requirement similar to that contained in article 11” are pro-
vided in the commentary to Article 12. Thus, the Commission 
did not appear to consider that Article 11 of the ILC Draft 
Articles reflected an obligation under customary internation-
al law. In the absence of any general practice or opinio juris 
to support this contention, the Court cannot conclude that 
Article 11 of the 1997 Convention reflects customary interna-
tional law. There is therefore no need for the Court to address 
the interpretation of Article 11 that applies as between the 
State parties to the 1997 Convention.

In view of the foregoing, the Court cannot accept Chile’s 
contention that Article 11 of the 1997 Convention reflects a 
general obligation in customary international law to exchange 
information with other riparian States about any planned 
measure that may have an effect, whether adverse or benefi-
cial, on the condition of an international watercourse.

Turning to Article 12 of the 1997 Convention, the Court 
notes that, while both Parties consider that this provision 
reflects customary international law, they disagree about its 
interpretation. Article 12 reads as follows:
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“Before a watercourse State implements or permits the im-
plementation of planned measures which may have a signif-
icant adverse effect upon other watercourse States, it shall 
provide those States with timely notification thereof. Such 
notification shall be accompanied by available technical data 
and information, including the results of any environmental 
impact assessment, in order to enable the notified States to 
evaluate the possible effects of the planned measures.”
The Court observes that the content of this Article corre-

sponds to a large extent to its own jurisprudence on the pro-
cedural obligations incumbent on States under customary 
international law as regards transboundary harm, including 
in the context of the management of shared resources. Indeed, 
in its jurisprudence the Court has confirmed the existence, in 
certain circumstances, of an obligation to notify and consult 
other riparian States concerned. It has emphasized that this 
customary obligation applies when “there is a risk of signif-
icant transboundary harm”. The Court recalls that, in that 
judgment, it specified the steps and the approach to be taken 
by a State planning to undertake an activity on or around a 
shared resource or generally capable of having a significant 
transboundary effect. The State in question

“must, before embarking on an activity having the poten-
tial adversely to affect the environment of another State, 
ascertain if there is a risk of significant transboundary 
harm, which would trigger the requirement to carry out 
an environmental impact assessment.
…
If the environmental impact assessment confirms that 
there is a risk of significant transboundary harm, the State 
planning to undertake the activity is required, in conform-
ity with its due diligence obligation, to notify and consult 
in good faith with the potentially affected State, where that 
is necessary to determine the appropriate measures to pre-
vent or mitigate that risk.”
The Court is aware of the differences between the formu-

lations used in Article 12 of the 1997 Convention and those 
used in its own jurisprudence regarding the threshold for the 
application of the customary obligation to notify and consult, 
and on the duty to conduct a prior environmental impact 
assessment. In particular, the Convention refers to “planned 
measures which may have a significant adverse effect upon 
other watercourse States”, whereas the Court has referred to “a 
risk of significant transboundary harm”. The Court also notes 
that the ILC’s commentary does not specify the degree of harm 
that meets the threshold for the application of the obligation 
of notification contained in Article 12 of the Draft Articles.

The Court notes that even though the requirements of 
notification and consultation established in its jurisprudence 
and in Article 12 of the 1997 Convention are not worded in 
identical terms, both formulations suggest that the threshold 
for the application of the obligation to notify and consult is 
reached when the measures planned or carried out are capable 
of producing harmful effects of a certain magnitude.

The Court considers that Article 12 of the 1997 Convention 
does not reflect a rule of customary international law relating 
to international watercourses that is more rigorous than the 
general obligation to notify and consult contained in its own 
jurisprudence. It therefore concludes that each riparian State is 

required, under customary international law, to notify and con-
sult the other riparian State with regard to any planned activity 
that poses a risk of significant harm to that State.

C. Question of Bolivia’s compliance with the custom-
ary obligation to notify and consult (paras. 119–129)

Having found that customary international law imposes 
on each Party an obligation to notify and consult with regard 
to any planned activity that carries a risk of significant harm 
to the other Party, the Court then ascertains whether Bolivia’s 
conduct has been in accordance with customary international 
law, in view of Chile’s claims in that regard.

In the following part, the Court evaluates Bolivia’s com-
pliance with the procedural obligation to notify and consult 
in light of the foregoing conclusions on the content of that 
customary obligation and the threshold for its application. 
As established above, a riparian State is obliged to notify and 
consult the other riparian States about any planned measures 
that pose a risk of significant transboundary harm.

Consequently, the Court would only need to consider 
the question whether Bolivia has conducted an objective as-
sessment of the circumstances and of the risk of significant 
transboundary harm in accordance with customary law, if 
it were established that any of the activities undertaken by 
Bolivia in the vicinity of the Silala posed a risk of significant 
harm to Chile. This could be the case if, by their nature or 
by their magnitude and in view of the context in which they 
are to be carried out, certain planned measures pose a risk of 
significant transboundary harm. However, this cannot be said 
of the measures taken by the Respondent about which Chile 
complains. Chile has not demonstrated or even alleged any 
risk of harm, let alone significant harm, linked to the meas-
ures planned or carried out by Bolivia. The Court notes that 
Bolivia has provided a number of factual details about the 
planned measures, which have not been disputed by Chile. 
Thus, no steps were taken to implement the plans to allow a 
Bolivian company to use the waters. No action was taken in 
respect of the projects to build a fish farm, a weir and a min-
eral water bottling plant. As for the ten small houses that were 
built, Bolivia has asserted, without contradiction from Chile, 
that these have never been inhabited. Only the military post 
was in fact built and put into operation. Bolivia has stated 
in this regard that the post in question is modest and that it 
took all necessary measures to prevent the contamination of 
the Silala and its waters. Chile has not claimed otherwise, nor 
alleged that any of the measures planned or carried out were 
capable of causing the slightest risk of harm to Chile.

For these reasons, the Court finds that Bolivia has not 
breached the obligation to notify and consult incumbent on 
it under customary international law, and the claim made by 
Chile in its final submission (e) must therefore be rejected.

Notwithstanding the above conclusion, the Court takes 
note of Bolivia’s willingness to continue to co-operate with 
Chile with a view to guaranteeing each Party an equitable and 
reasonable use of the Silala and its waters. The Court thus in-
vites the Parties to bear in mind the need to conduct consulta-
tions on an ongoing basis in a spirit of co-operation, in order 
to ensure respect for their respective rights and the protection 
and preservation of the Silala and its environment.
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IV. Counter-claims of Bolivia (paras. 130–162)

1. Admissibility of the counter-claims (paras. 130–137)
The Court recalls that Bolivia, in its Counter-Memorial, 

made three counter-claims. The Court, in its Order of 
15 November 2018, did not consider that it was required to 
rule definitively, at that stage of the proceedings, on the ques-
tion of whether Bolivia’s counter-claims met the conditions 
set forth in the Rules of Court and deferred the matter to a lat-
er stage. Before considering the merits of the counter-claims, 
the Court determines whether they fulfil the conditions set 
forth in its Rules. Article 80, paragraph 1, of its Rules pro-
vides that “[t]he Court may entertain a counter-claim only if 
it comes within the jurisdiction of the Court and is directly 
connected with the subject-matter of the claim of the other 
party”. The Court has previously characterized these two re-
quirements as relating to “the admissibility of a counter-claim 
as such” and has explained that the term “admissibility” must 
be understood “to encompass both the jurisdictional require-
ment and the direct connection requirement”.

Bolivia maintains that its counter-claims fulfil the re-
quirements of Article 80, paragraph 1, of the Rules of Court. It 
contends that the counter-claims come within the jurisdiction 
of the Court and are connected with the principal claims with-
in the meaning of the Rules and the jurisprudence of the Court.

The Court recalls that Chile stated, in a letter to the 
Registry and then through its representative at a meeting 
between the President of the Court and the Agents of the 
Parties, that it did not intend to contest the admissibility of 
Bolivia’s counter-claims.

The Court notes that Chile does not contest that the coun-
ter-claims come within the Court’s jurisdiction. It also notes 
that Bolivia, like Chile, founds the Court’s jurisdiction over 
the counter-claims on Article XXXI of the Pact of Bogotá. The 
Court observes that the counter-claims concern rights claimed 
by Bolivia under the customary international law applicable 
to international watercourses and therefore fall within “[a]ny 
question of international law” in respect of which the Court 
has jurisdiction under Article XXXI of the Pact of Bogotá.

The Court considers that, in this case, the counter-claims 
are directly connected with the subject-matter of the prin-
cipal claims, both in fact and in law. It is indeed clear from 
the Parties’ submissions that their claims form part of the 
same factual complex. Similarly, the respective claims of both 
Parties concern the determination and application of custom-
ary rules in the legal relations between the two States with 
regard to the Silala. The Court is also of the view that Bolivia’s 
counter-claims are not offered merely as defences to Chile’s 
submissions but set out separate claims. The Court thus 
concludes that the requirements of Article 80, paragraph 1, 
of its Rules are met and that it may examine Bolivia’s coun-
ter-claims on the merits.

2. First counter-claim: Bolivia’s alleged sovereignty over 
the artificial channels and drainage mechanisms installed 
in its territory (paras. 138–147)
In its first counter-claim, Bolivia requested the Court to 

adjudge and declare that it has sovereignty over the artificial 

channels and drainage mechanisms in the Silala located in its 
territory and that it has the right to decide whether and how 
to maintain them.

The Court has previously stated that, as is the case with 
principal claims, it “must establish the existence of a dis-
pute between the parties with regard to the subject-matter 
of the counter-claims”. Given that the Parties’ positions have 
changed considerably throughout the present proceedings, as 
already noted, the Court must satisfy itself that the first coun-
ter-claim has not become without object.

The Court observes in respect of this counter-claim that 
the Parties agree that the artificial channels and drainage 
mechanisms are located in territory under Bolivia’s sover-
eignty. Both States also agree that, under international law, 
Bolivia has the sovereign right to decide what becomes of the 
infrastructure in its territory in the future, and whether to 
maintain or dismantle it.

In this regard, Bolivia contends that, in invoking the 
right to equitable and reasonable utilization in relation to 
this counter-claim, Chile seems to consider that the effect of 
dismantling infrastructure on the flow of the river should be 
regarded as a potential breach of its right to use the waters 
of the Silala. In Bolivia’s view, this amounts to claiming an 
“acquired right”, meaning that Chile’s use of these waters, 
or any use it might make of them in the future, could be set 
against Bolivia’s right to dismantle the artificial installations. 
The Court notes in this regard that Chile clearly stated in its 
written pleadings, and repeated in the oral proceedings, that 
any reduction in the transboundary surface flow resulting 
from the dismantling of channels in Bolivia would not be con-
sidered a violation of customary international law unless the 
obligations acknowledged by Bolivia were somehow engaged.

Moreover, Chile has accepted the following points pre-
sented by Bolivia: Bolivia’s sovereignty over the channels and 
drainage mechanisms; Bolivia’s sovereign right to maintain or 
dismantle those channels and drainage mechanisms; Bolivia’s 
sovereign right to restore the wetlands; and the fact that these 
rights must be exercised in compliance with the customary 
obligations applicable with regard to significant transbounda-
ry harm. The Court concludes that, in respect of these points, 
there is no longer any disagreement between the Parties.

As noted above, the Parties agree that Bolivia’s right to 
construct, maintain or dismantle the infrastructure in its terri-
tory must be exercised in accordance with the applicable rules 
of customary international law. In particular, Bolivia clearly 
stated during the oral proceedings that its sovereign right over 
this infrastructure, including the right to dismantle it, must 
be exercised in compliance with the customary obligations ap-
plicable with regard to significant transboundary harm. The 
Parties also agree that the rules applicable to the Silala include, 
in particular, the right to equitable and reasonable utilization 
by riparian States, the exercise of due diligence to avoid caus-
ing significant harm to other watercourse States, and compli-
ance with the general obligation to co-operate as well as with 
all procedural obligations. It is possible that the Parties may, 
in the future, express divergent views on the implementation 
of these obligations in the event of infrastructure installed on 
the Silala being dismantled. This possibility, however, does not 
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alter the fact that Chile does not contest the right which is the 
subject-matter of the first counter-claim, namely Bolivia’s right 
to maintain or dismantle the channels located in its territory. 
The Court considers that Bolivia may rely on Chile’s accept-
ance of Bolivia’s right to dismantle the channels.

In light of the foregoing, the Court concludes that there 
is no disagreement in this respect between the Parties. In ac-
cordance with its judicial function, the Court may pronounce 
only on a dispute that continues to exist at the time of adjudi-
cation. Consequently, the Court finds that the counter-claim 
made by Bolivia in its final submission (a) no longer has any 
object and that, therefore, the Court is not called upon to give 
a decision thereon.

3. Second counter-claim: Bolivia’s alleged sovereignty 
over the “artificial” flow of Silala waters engineered, en-
hanced or produced in its territory (paras. 148–155)
In its second counter-claim as presented in its final sub-

missions, Bolivia requested the Court to adjudge and declare 
that it has sovereignty over the artificial flow of Silala waters 
engineered, enhanced or produced in its territory, and that 
Chile has no acquired right to that artificial flow.

The Court notes that the wording of this counter-claim 
and Bolivia’s position thereon have changed considerably 
throughout the proceedings, in particular as a result of its 
evolving positions and submissions on the nature of the Silala. 
Bolivia no longer contests the nature of the Silala as an inter-
national watercourse and now acknowledges that customary 
international law applies to the entirety of its waters. The Court 
further notes that Bolivia no longer claims, as it did in its writ-
ten pleadings, that it has the right to determine the conditions 
and modalities for the delivery of the “artificially flowing” 
waters of the Silala and that any use of such waters by Chile 
is subject to Bolivia’s consent. Bolivia now argues that Chile 
may continue to benefit in an equitable and reasonable manner 
from the flow resulting from the installations and the chan-
nelization of the Silala springs, so long as the flow continues. 
What Bolivia now seeks in this counter-claim is a declaration 
that Chile does not have an acquired right to the maintenance 
of the current situation, and that Chile’s right to the equita-
ble and reasonable utilization of the surface flow generated by 
the channels is not a “right for the future” that would allow it 
to oppose either the dismantling of those installations or any 
equitable and reasonable utilization of the waters that Bolivia 
may claim under customary international law.

The Court observes that the meaning ascribed by Bolivia 
to the term “sovereignty” is no different in substance from the 
“sovereign right” that Chile recognizes Bolivia to have over 
the infrastructure installed in Bolivian territory. Bolivia stat-
ed that when it refers to its “sovereignty” over the “enhanced 
flow”, it means that its right over the channel works and its 
right to dismantle them, which Chile does not dispute, allow 
it to decide whether the flow generated by those works will be 
maintained or whether it will cease as a result of the works be-
ing dismantled. According to Bolivia, the right that it claims 
is not an autonomous one but rather stems from its recog-
nized right to maintain or dismantle all the installations in its 
territory. In this regard, the Court notes Chile’s statement that 

Bolivia’s right over the infrastructure was “wholly uncontro-
versial” and that Chile did not object to it.

The Court also observes that the second counter-claim, 
as presented in Bolivia’s final submissions, rests on the prem-
ise that Chile is claiming an “acquired right” over the current 
flow of the Silala. As the Court noted earlier, Chile has clearly 
stated, first, that it is not claiming any such “acquired right” 
and, second, that it recognizes that Bolivia has a sovereign 
right to dismantle the infrastructure and that any resulting 
reduction in the flow of the waters of the Silala into Chile 
would not in itself constitute a violation by Bolivia of its ob-
ligations under customary international law. Consequently, 
the Court concludes that there is no longer any disagreement 
between the Parties on this point.

In light of the foregoing, the Court finds that, as a conse-
quence of the convergence of views between the Parties on the 
second counter-claim made by Bolivia in its final submission (b), 
this counter-claim no longer has any object, and that, therefore, 
the Court is not called upon to give a decision thereon.

4. Third counter-claim: the alleged need to conclude 
an agreement for any future delivery to Chile of the “en-
hanced flow” of the Silala (paras. 156–162)
In its third counter-claim as presented in its final sub-

missions, Bolivia requests the Court to adjudge and declare 
that any request addressed by Chile to Bolivia for the delivery 
of the enhanced flow of the Silala, and the conditions and mo-
dalities thereof, including the compensation to be paid for any 
such delivery, are subject to the conclusion of an agreement 
with Bolivia. In that regard, the Court recalls that it is not 
for the Court to pronounce on hypothetical situations. It may 
rule only in connection with concrete cases where there ex-
ists, at the time of the adjudication, an actual dispute between 
the parties. This is, however, not the case with Bolivia’s third 
counter-claim, which does not concern an actual dispute be-
tween the Parties. Rather, it seeks an opinion from the Court 
on a future, hypothetical situation.

For these reasons, the counter-claim made by Bolivia in 
its final submission (c) must be rejected.

V. Operative clause (para. 163)
For these reasons,
The Court,
(1) By fifteen votes to one,
Finds that the claim made by the Republic of Chile in its 

final submission (a) no longer has any object and that, there-
fore, the Court is not called upon to give a decision thereon;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte, Judges ad hoc 
Daudet, Simma;
Against: Judge Charlesworth;
(2) By fifteen votes to one,
Finds that the claim made by the Republic of Chile in its 

final submission (b) no longer has any object and that, there-
fore, the Court is not called upon to give a decision thereon;
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In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte, Judges ad hoc 
Daudet, Simma;
Against: Judge Charlesworth;
(3) By fifteen votes to one,
Finds that the claim made by the Republic of Chile in its 

final submission (c) no longer has any object and that, there-
fore, the Court is not called upon to give a decision thereon;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte, Judges ad hoc 
Daudet, Simma;
Against: Judge Charlesworth;
(4) By fourteen votes to two,
Finds that the claim made by the Republic of Chile in its 

final submission (d) no longer has any object and that, there-
fore, the Court is not called upon to give a decision thereon;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Salam, Iwasawa, Nolte, Judges ad hoc Daudet, 
Simma;
Against: Judges Robinson, Charlesworth;
(5) Unanimously,
Rejects the claim made by the Republic of Chile in its 

final submission (e);
(6) By fifteen votes to one,
Finds that the counter-claim made by the Plurinational 

State of Bolivia in its final submission (a) no longer has any 
object and that, therefore, the Court is not called upon to give 
a decision thereon;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte, Judges ad hoc 
Daudet, Simma;
Against: Judge Charlesworth;
(7) By fifteen votes to one,
Finds that the counter-claim made by the Plurinational 

State of Bolivia in its final submission (b) no longer has any 
object and that, therefore, the Court is not called upon to give 
a decision thereon;

In favour: President Donoghue; Vice-President Gevorgian; 
Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Sebutinde, 
Bhandari, Robinson, Salam, Iwasawa, Nolte, Judges ad hoc 
Daudet, Simma;
Against: Judge Charlesworth;
(8) Unanimously,
Rejects the counter-claim made by the Plurinational 

State of Bolivia in its final submission (c).
*

Judges Tomka and Charlesworth append declarations to 
the Judgment of the Court; Judge ad hoc Simma appends a 
separate opinion to the Judgment of the Court.

*
*  *

Declaration of Judge Tomka

Judge Tomka notes that the Judgment most likely comes 
as a surprise to the Parties. Indeed, it decides almost noth-
ing. Most of the final submissions of the Parties are found to 
no longer have any object such that the Court is not called 
upon to give a decision thereon. This outcome has been made 
possible by the Court’s reliance on and recourse to the pro-
nouncement made in its 1974 Judgment in the Nuclear Tests 
(Australia v. France) case. According to that pronouncement, 
the Court is entitled to interpret the submissions of the par-
ties, and in fact is bound to do so, as this is one of the attrib-
utes of its judicial functions. The Judgment was criticized by 
several Members of the Court at the time who vigorously dis-
sented. These Members took issue with the 1974 Judgment’s 
basic premise which led the Court to modify the scope of the 
submissions rather than interpret them.

Judge Tomka accepts that the Court may be entitled to 
interpret the final submissions of a party. He recalls that the 
Court is also entitled to seek clarification from the party who 
has formulated the submissions when they lack clarity. He 
considers, however, that the Court should avoid an interpre-
tation of the submissions which is at odds with the ordinary 
meaning of the words and legal concepts used therein. The 
decisive weight shall be put on the final submissions read out 
by the agent and subsequently submitted to the Registry.

Declaration of Judge Charlesworth

Judge Charlesworth concurs with the Court’s rejection 
of one of Chile’s claims and one of Bolivia’s counter claims. 
She observes that the Court neither upholds nor rejects the 
remaining claims and counter claims, but that it has instead 
shifted its attention to ascertaining whether the Parties’ po-
sitions have converged, a solution with which she disagrees.

Judge Charlesworth notes that the requirement for the ex-
istence of a dispute, like other elements on which the Court’s 
jurisdiction depends, must be fulfilled at the time of the institu-
tion of proceedings. In her view, the Court has never identified 
the grounds on which a dispute might disappear in the course 
of the proceedings or the legal consequences of such disappear-
ance. Judge Charlesworth considers that the Judgment sepa-
rates the dispute requirement from all other jurisdictional ele-
ments, in so far as fulfilment of this requirement is a necessary 
but not a sufficient condition for the Court to adjudicate. She 
points out that the Judgment does not explain whether the dis-
appearance of a dispute deprives the Court of its jurisdiction, 
or whether it renders the application inadmissible.

Judge Charlesworth argues that an appeal to the Court’s 
function of deciding disputes does not assist in clarifying the 
Court’s role in ascertaining the continued existence of a dis-
pute and that adjudication of persisting, albeit reduced, dis-
putes does not run counter to the Court’s function. For her, 
the Court’s analysis adds complexity and uncertainty to the 
jurisprudence on the concept of a dispute, and it is inconsist-
ent with the jurisprudence concerning the relevance of events 
taking place in the course of the proceedings for the purpose 
of ascertaining the existence of a dispute.
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Judge Charlesworth thinks that the Court’s analysis 
merges two distinct issues: the first concerns the circum-
stances under which a claim is deprived of its object, while 
the second concerns the legal effects of a convergence of 
positions between the parties to a dispute. In her view, the 
Court’s jurisprudence provides no support for the proposi-
tion that the convergence of positions between the parties 
may deprive a claim of its object. After discussing other rele-
vant judgments, Judge Charlesworth focuses on the Nuclear 
Tests cases, which, in her view, are distinct from the situation 
here. She argues that the Court’s reasoning in those cases 
unfolded in three steps: first, the Court identified the “true 
object” of the applicants’ claims as being the termination of 
nuclear testing by the respondent; second, the Court found 
that the respondent had made a legally binding undertak-
ing to that effect; third, the Court concluded that the dispute 
between the parties had disappeared “because the object of 
the claim ha[d] been achieved by other means”. According to 
Judge Charlesworth, the respondent’s legally binding under-
taking was a substitute for the legally binding judgment that 
the applicants had sought to obtain.

Judge Charlesworth considers that the situation in the 
present case is different from Nuclear Tests to the extent that 
there is no indication in the Judgment that the object of any 
claim or counter claim has been achieved by other means. In 
particular, she finds that the Court stops short of explaining 
the legal effect of a Party’s reliance in its counterpart’s rep-
resentations, or indeed of a subsequent shift in the Parties’ 
positions. In her view, unless parties commit to legally bind-
ing obligations, a pronouncement by the Court on the rights 
and duties of the parties is not incompatible with the Court’s 
judicial function.

For Judge Charlesworth, the Parties’ oral proceedings re-
vealed that there remains some ambiguity about the extent of 
the agreement between the Parties on particular issues. In the 
circumstances, she states that the Court should have issued 
a declaratory judgment, which could assist in stabilizing the 
legal relations between the Parties.

Judge Charlesworth suggests that, even assuming a con-
vergence of positions between the Parties, the Court should 
have issued a declaratory judgment recording the Parties’ 
agreement. In her view, such judgments are in line with the 
spirit of the Statute of the Court and its predecessor. Judge 
Charlesworth thinks that, while the Court may refrain from 
recording agreements taking place prior to its seisin, it is un-
derstandable for the Court to note an agreement arrived at 
between the Parties during the proceedings. She proposes 
that such a judgment is in the interest of legal certainty be-
tween the parties because it ensures that the parties commit 
to their positions.

Judge Charlesworth concludes by arguing that States as-
serting rights for themselves or obligations for other States 
have an interest in having those rights or obligations defini-
tively affirmed or rejected in a legally binding judgment by the 
Court possessing jurisdiction. In her view, the Court has not 
responded to this interest in the present case.

Separate opinion of Judge ad hoc Simma

Although Judge Simma voted in favour of the operative 
part of the Judgment, he did so with reluctance. He accepts 
that the Court, being a court of justice, cannot exceed the 
inherent limitations incumbent upon it in the exercise of its 
judicial function. He wonders, however, if justice is served 
when the Court renders a judgment of the kind it rendered 
today. The Judgment decides almost nothing and does not 
settle, with binding force, the points which were in dispute 
between the Parties when Chile instituted the proceedings in 
2016. Most of the points in dispute are found to have disap-
peared in the course of the proceedings. Judge Simma wishes 
to make three sets of observations.

The first set of observations concerns the disappearance 
of certain points in dispute in the course of the proceedings. 
Judge Simma notes that the Respondent abandoned most of 
its case and most of its submissions in the course of the pro-
ceedings. This led the Parties to ask the Court to reject some 
or all of the other Party’s submissions on the ground that they 
no longer had any object. Yet the Parties had difficulty in ex-
plaining what exactly they were agreed on.

Judge Simma considers that the test employed in the 
Judgment to determine whether a point in dispute has dis-
appeared sets too low a bar. He notes that, in the Judgment, 
the Court sought to ascertain “whether specific claims ha[d] 
become without object as a consequence of a convergence of 
positions or agreement between the Parties, or for some other 
reason”. In this regard, he notes that the Court has never used 
the “convergence of positions” standard before. This standard 
is too low. A convergence of positions is not the same as an 
agreement. Parties before the Court may converge but still 
disagree about their submissions.

Judge Simma then turns to the second set of observa-
tions which concerns the interpretation of the Respondent’s 
submissions and counter claims. In his view, the Court did 
not abide by its stated interpretative methodology when it 
interpreted Bolivia’s counter claim (b). The interpretation 
adopted in the Judgment goes against the ordinary mean-
ing of the terms used in that submission and disregards 
the origin of that claim. The interpretation adopted in the 
Judgment, Judge Simma adds, also makes counter claim (b) 
entirely redundant with counter claim (a). For him, this in-
terpretation is open to question.

Judge Simma further notes that the Court rejects the the-
ory of sovereignty over the “artificial flow” of the Silala waters 
which was advanced by the Respondent.

Judge Simma then turns to his third set of observations. 
He considers that States appearing before the Court have a 
legitimate interest in seeking declaratory judgments that may 
ensure recognition of a situation at law, once and for all and 
with binding force. In his view, the present Judgment casts 
doubt on this interest. He is troubled that the Judgment might 
be read as sending the signal that any position may be held, 
however untenable, so long as this position is abandoned at the 
end of the judicial proceedings. In this regard, Judge Simma 
sees a difference between a dispute which has disappeared 
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because the parties genuinely agree, and a dispute which has 
artificially been hollowed out by one party.

In addition, Judge Simma wonders why the Judgment 
does not record in its operative part the agreement of the 
Parties reached in the course of the proceedings. In his view, 

this would have been consistent with the Court’s practice. It 
would have been appropriate and helpful to the Parties in the 
circumstances of this case. Judge Simma regrets that the Court 
has rendered a judgment which is unhelpful to the Parties.



283

Table of cases by date of introduction

1. Contentious cases

Corfu Channel (United Kingdom v. Albania)
Judgment of 25 March 1948 (Preliminary Objection) ST/LEG/SER.F/1, p. 3
Judgment of 9 April 1949 (Merits) ST/LEG/SER.F/1, p. 5
Judgment of 15 December 1949 (Assessment of amount of 
compensation)

ST/LEG/SER.F/1, p. 9

Fisheries (United Kingdom v. Norway)
Judgment of 18 December 1951 ST/LEG/SER.F/1, p. 21

Asylum (Colombia/Peru)
Judgment of 20 November 1950 ST/LEG/SER.F/1, p. 16

Rights of Nationals of the United States of America in Morocco (France v. United States 
of America)
Judgment of 27 August 1952 ST/LEG/SER.F/1, p. 25

Request for Interpretation of the Judgment of 20 November 1950 in the Asylum Case 
(Colombia v. Peru)
Judgment of 27 November 1950 ST/LEG/SER.F/1, p. 18

Haya de la Torre (Colombia v. Peru)
Judgment of 13 June 1951 ST/LEG/SER.F/1, p. 20

Ambatielos (Greece v. United Kingdom)
Judgment of 1 July 1952 (Preliminary Objection) ST/LEG/SER.F/1, p. 23
Judgment of 19 May 1953 (Merits, obligation to arbitrate) ST/LEG/SER.F/1, p. 26

Anglo-Iranian Oil Co. (United Kingdom v. Iran)
Judgment of 22 July 1952 (Jurisdiction) (Preliminary 
Objection)

ST/LEG/SER.F/1, p. 24

Minquiers and Ecrehos (France/United Kingdom)
Judgment of 17 November 1953 ST/LEG/SER.F/1, p. 27

Nottebohm (Liechtenstein v. Guatemala)
Judgment of 18 November 1953 (Preliminary Objection) ST/LEG/SER.F/1, p. 29
Judgment of 6 April 1955 ST/LEG/SER.F/1, p. 32

Monetary Gold removed from Rome 1943 (Italy v. France, United Kingdom and 
United States of America)
Judgment of 15 June 1954 ST/LEG/SER.F/1, p. 29



284

Certain Norwegian Loans (France v. Norway)
Judgment of 6 July 1957 ST/LEG/SER.F/1, p. 39

Right of Passage over Indian Territory (Portugal v. India)
Judgment of 26 November 1957 (Preliminary Objections) ST/LEG/SER.F/1, p. 41
Judgment of 12 April 1960 (Merits) ST/LEG/SER.F/1, p. 52

Application of the Convention of 1902 Governing the Guardianship of Infants  
(Netherlands v. Sweden)
Judgment of 28 November 1958 ST/LEG/SER.F/1, p. 44

Interhandel (Switzerland v. United States of America)
Order of 24 October 1957 (Interim Protection) ST/LEG/SER.F/1, p. 41
Judgment of 21 March 1959 (Preliminary Objections) ST/LEG/SER.F/1, p. 46

Aerial Incident of 27 July 1955 (Israel v. Bulgaria)
Judgment of 26 May 1959 ST/LEG/SER.F/1, p. 48

Sovereignty over Certain Frontier Land (Belgium/Netherlands)
Judgment of 20 June 1959 ST/LEG/SER.F/1, p. 50

Arbitral Award Made by the King of Spain on 23 December 1906 (Honduras v.  
Nicaragua)
Judgment of 18 November 1960 ST/LEG/SER.F/1, p. 55

Temple of Preah Vihear (Cambodia v. Thailand)
Judgment of 26 May 1961 (Preliminary Objections) ST/LEG/SER.F/1, p. 57
Judgment of 15 June 1962 (Merits) ST/LEG/SER.F/1, p. 58

South West Africa (Ethiopia v. South Africa; Liberia v. South Africa )
Judgment of 21 December 1962 (Preliminary Objections) ST/LEG/SER.F/1, p. 63
Judgment of 18 July 1966 (Second Phase) ST/LEG/SER.F/1, p. 69

Northern Cameroons (Cameroon v. United Kingdom)
Judgment of 2 December 1963 ST/LEG/SER.F/1, p. 65

Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain)  
(New Application: 1962)
Judgment of 24 July 1964 ST/LEG/SER.F/1, p. 67
Judgment of 5 February 1970 ST/LEG/SER.F/1, p. 76

North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Repub-
lic of Germany/Netherlands)
Judgment of 20 February 1969 ST/LEG/SER.F/1, p. 72



285

Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan)
Judgment of 18 August 1972 ST/LEG/SER.F/1, p. 82

Fisheries Jurisdiction (United Kingdom v. Iceland)
Order of 17 August 1972 (Interim Protection) ST/LEG/SER.F/1, p. 81
Judgment of 2 February 1973 (Jurisdiction of the Court) ST/LEG/SER.F/1, p. 84
Order of 12 July 1973 (Interim Protection) ST/LEG/SER.F/1, p. 91
Judgment of 25 July 1974 ST/LEG/SER.F/1, p. 92

Fisheries Jurisdiction (Federal Republic of Germany v. Iceland)
Order of 17 August 1972 (Interim Protection) ST/LEG/SER.F/1, p. 81
Judgment of 2 February 1973 (Jurisdiction of the Court) ST/LEG/SER.F/1, p. 86
Order of 12 July 1973 (Interim Protection) ST/LEG/SER.F/1, p. 91
Judgment of 25 July 1974 ST/LEG/SER.F/1, p. 94

Nuclear Tests (Australia v. France)
Order of 22 June 1973 (Interim Protection) ST/LEG/SER.F/1, p. 87
Judgment of 20 December 1974 ST/LEG/SER.F/1, p. 97

Nuclear Tests (New Zealand v. France)
Order of 22 June 1973 (Interim Protection) ST/LEG/SER.F/1, p. 88
Judgment of 20 December 1974 ST/LEG/SER.F/1, p. 97

Aegean Sea Continental Shelf (Greece v. Turkey)
Order of 11 September 1976 (Interim Protection) ST/LEG/SER.F/1, p. 102
Judgment of 19 December 1978 (Jurisdiction of the Court) ST/LEG/SER.F/1, p. 103

Continental Shelf (Tunisia/Libyan Arab Jamahiriya)
Judgment of 14 April 1981 (Application by Malta for Per-
mission to Intervene)

ST/LEG/SER.F/1, p. 113

Judgment of 24 February 1982 ST/LEG/SER.F/1, p. 116

United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran)
Order of 15 December 1979 (Provisional measures) ST/LEG/SER.F/1, p. 106
Judgment of 24 May 1980 ST/LEG/SER.F/1, p. 106

Delimitation of the Maritime Boundary in the Gulf of Maine Area  
(Canada/United States of America)
Order of 20 January 1982 (Constitution of Chamber) ST/LEG/SER.F/1, p. 115
Judgment of 12 October 1984 ST/LEG/SER.F/1, p. 130

Continental Shelf (Libyan Arab Jamahiriya/Malta)
Judgment of 21 March 1984 (Application by Italy for  
Permission to Intervene)

ST/LEG/SER.F/1, p. 123

Judgment of 3 June 1985 ST/LEG/SER.F/1, p. 147



286

Frontier Dispute (Burkina Faso/Republic of Mali)
Order of 10 January 1986 (Provisional measures) ST/LEG/SER.F/1, p. 160
Judgment of 22 December 1986 ST/LEG/SER.F/1, p. 171

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United 
States of America)
Order of 10 May 1984 (Provisional measures) ST/LEG/SER.F/1, p. 125
Order of 4 October 1984 (Declaration of Intervention) ST/LEG/SER.F/1, p. 128
Judgment of 26 November 1984 (Jurisdiction and  
Admissibility)

ST/LEG/SER.F/1, p. 141

Judgment of 27 June 1986 (Merits) ST/LEG/SER.F/1, p. 160

Application for Revision and Interpretation of the Judgment of 24 February 1982 in the 
Case concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v. 
Libyan Arab Jamahiriya)
Judgment of 10 December 1985 ST/LEG/SER.F/1, p. 153

Border and Transborder Armed Actions (Nicaragua v. Honduras)
Judgment of 20 December 1988 (Jurisdiction and  
Admissibility)

ST/LEG/SER.F/1, p. 192

Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua inter-
vening)
Judgment of 13 September 1990 (Intervention) ST/LEG/SER.F/1, p. 212
Judgment of 11 September 1992 ST/LEG/SER.F/1/Add.1, p. 16

Elettronica Sicula S.p. A. (ELSI) (United States of America v. Italy)
Judgment of 20 July 1989 ST/LEG/SER.F/1, p. 197

Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. 
Norway)
Judgment of 14 June 1993 ST/LEG/SER.F/1/Add.1, p. 50

Certain Phosphate Lands in Nauru (Nauru v. Australia)
Judgment of 26 June 1992 (Preliminary Objections) ST/LEG/SER.F/1/Add.1, p. 11

Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal)
Order of 2 March 1990 (Provisional measures) ST/LEG/SER.F/1, p. 210
Judgment of 12 November 1991 ST/LEG/SER.F/1, p. 220

Territorial Dispute (Libyan Arab Jamahiriya/Chad)
Judgment of 3 February 1994 ST/LEG/SER.F/1/Add.1, p. 63

East Timor (Portugal v. Australia)
Judgment of 30 June 1995 ST/LEG/SER.F/1/Add.1, p. 77



287

Passage through the Great Belt (Finland v. Denmark)
Order of 29 July 1991 (Provisional measures) ST/LEG/SER.F/1, p. 218

Maritime Delimitation and Territorial Questions between Qatar and Bahrain 
(Qatar v. Bahrain)
Judgment of 1 July 1994 (Jurisdiction and Admissibility) ST/LEG/SER.F/1/Add.1, p. 69
Judgment of 15 February 1995 (Jurisdiction and Admis-
sibility)

ST/LEG/SER.F/1/Add.1, p. 72

Judgment of 16 March 2001 (Merits) ST/LEG/SER.F/1/Add.2, p. 163

Questions of Interpretation and Application of the 1971 Montreal Convention arising 
from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom)
Order of 14 April 1992 (Provisional measures) ST/LEG/SER.F/1/Add.1, p. 1
Judgment of 27 February 1998 (Preliminary Objections) ST/LEG/SER.F/1/Add.2, p. 15
Order of 10 September 2003 (Discontinuance) ST/LEG/SER.F/1/Add.3, p. 16

Questions of Interpretation and Application of the 1971 Montreal Convention arising from 
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America)
Order of 14 April 1992 (Provisional measures) ST/LEG/SER.F/1/Add.1, p. 6
Judgment of 27 February 1998 (Preliminary Objections) ST/LEG/SER.F/1/Add.2, p. 22
Order of 10 September 2003 (Discontinuance) ST/LEG/SER.F/1/Add.3, p. 17

Oil Platforms (Islamic Republic of Iran v. United States of America)
Judgment of 12 December 1996 (Preliminary Objections) ST/LEG/SER.F/1/Add.1, p. 109
Judgment of 6 November 2003 ST/LEG/SER.F/1/Add.3, p. 18

Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)
Order of 8 April 1993 (Provisional measures) ST/LEG/SER.F/1/Add.1, p. 45
Order of 13 September 1993 (Provisional measures) ST/LEG/SER.F/1/Add.1, p. 58
Judgment of 11 July 1996 (Preliminary Objections) ST/LEG/SER.F/1/Add.1, p. 104
Judgment of 26 February 2007 ST/LEG/SER.F/1/Add.3, p. 172

Gabčíkovo-Nagymaros Project (Hungary/Slovakia)
Judgment of 25 September 1997 ST/LEG/SER.F/1/Add.2, p. 1

Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: 
Equatorial Guinea intervening)
Order of 15 March 1996 (Provisional measures) ST/LEG/SER.F/1/Add.1, p. 85
Order of 21 October 1999 (Intervention) ST/LEG/SER.F/1/Add.2, p. 126
Judgment of 11 June 1998 (Preliminary Objections) ST/LEG/SER.F/1/Add.2, p. 33
Judgment of 10 October 2002 (Merits) ST/LEG/SER.F/1/Add.2, p. 225

Fisheries Jurisdiction (Spain v. Canada)
Judgment of 4 December 1998 (Jurisdiction of the Court) ST/LEG/SER.F/1/Add.2, p. 45



288

Request for an Examination of the Situation in Accordance with Paragraph 63 of the 
Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case
Order of 22 September 1995 (Provisional measures) ST/LEG/SER.F/1/Add.1, p. 81

Kasikili/Sedudu Island (Botswana/Namibia)
Judgment of 13 December 1999 ST/LEG/SER.F/1/Add.2, p. 129

Vienna Convention on Consular Relations (Paraguay v. United States of America)
Order of 9 April 1998 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 29
Order of 10 November 1998 (Discontinuance) ST/LEG/SER.F/1/Add.2, p. 44

Request for Interpretation of the Judgment of 11 June 1998 in the Case concerning the 
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria), 
Preliminary Objections (Nigeria v. Cameroon)
Judgment of 25 March 1999 ST/LEG/SER.F/1/Add.2, p. 59

Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)
Judgment of 23 October 2001 (Application by the Philip-
pines for Permission to Intervene)

ST/LEG/SER.F/1/Add.2, p. 201

Judgment of 17 December 2002 (Merits) ST/LEG/SER.F/1/Add.2, p. 263

Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo)
Judgment of 24 May 2007 (Preliminary objections) ST/LEG/SER.F/1/Add.3, p. 190
Judgment of 30 November 2010 ST/LEG/SER.F/1/Add.5, p. 148
Judgment of 19 June 2012 (Compensation owed by the Dem-
ocratic Republic of the Congo to the Republic of Guinea)

ST/LEG/SER.F/1/Add.5, p. 266

LaGrand (Germany v. United States of America)
Judgment of 27 June 2001 ST/LEG/SER.F/1/Add.2, p. 189

Legality of Use of Force (Serbia and Montenegro v. Belgium)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 71
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 59

Legality of Use of Force (Serbia and Montenegro v. Canada)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 78
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 67

Legality of Use of Force (Serbia and Montenegro v. France)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 84
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 75

Legality of Use of Force (Serbia and Montenegro v. Germany)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 89
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 82



289

Legality of Use of Force (Serbia and Montenegro v. Italy)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 93
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 89

Legality of Use of Force (Serbia and Montenegro v. Netherlands)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 98
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 97

Legality of Use of Force (Serbia and Montenegro v. Portugal)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 105
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 105

Legality of Use of Force (Yugoslavia v. Spain)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 111

Legality of Use of Force (Serbia and Montenegro v. United Kingdom)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 116
Judgment of 15 December 2004 (Preliminary Objections) ST/LEG/SER.F/1/Add.3, p. 112

Legality of Use of Force (Yugoslavia v. United States)
Order of 2 June 1999 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 122

Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Burundi)
Order of 30 January 2001 (Discontinuance) ST/LEG/SER.F/1/Add.2, p. 161

Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda)
Order of 1 July 2000 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 149
Judgment of 19 December 2005 ST/LEG/SER.F/1/Add.3, p. 135
Judgment of 9 February 2022 (Reparations) ST/LEG/SER.F/1/Add.7, p. 219

Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Rwanda)
Order of 30 January 2001 (Discontinuance) ST/LEG/SER.F/1/Add.2, p. 162

Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Croatia v. Serbia) 
Judgment of 18 November 2008 (Preliminary objections) ST/LEG/SER.F/1/Add.5, p. 37
Judgment of 3 February 2015 ST/LEG/SER.F/1/Add.6, p. 102

Aerial Incident of 10 August 1999 (Pakistan v. India)
Judgment of 21 June 2000 (Jurisdiction of the Court) ST/LEG/SER.F/1/Add.2, p. 142

Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean 
Sea (Nicaragua v. Honduras)
Judgment of 8 October 2007 ST/LEG/SER.F/1/Add.3, p. 197



290

Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium)
Order of 8 December 2000 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 153
Judgment of 14 February 2002 (Merits) ST/LEG/SER.F/1/Add.2, p. 208

Application for Revision of the Judgment of 11 July 1996 in the Case concerning 
Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia 
v. Bosnia and Herzegovina)
Judgment of 3 February 2003 ST/LEG/SER.F/1/Add.3, p. 1

Certain Property (Liechtenstein v. Germany)
Judgment of 10 February 2005 (Preliminary objections) ST/LEG/SER.F/1/Add.3, p. 119

Territorial and Maritime Dispute (Nicaragua v. Colombia)
Judgment of 13 December 2007 (Preliminary objections) ST/LEG/SER.F/1/Add.3, p. 225
Judgment of 4 May 2011 (Application by Costa Rica for 
Permission to Intervene)

ST/LEG/SER.F/1/Add.5, p. 200

Judgment of 4 May 2011 (Application by Honduras for Per-
mission to Intervene)

ST/LEG/SER.F/1/Add.5, p. 208

Judgment of 19 November 2012 ST/LEG/SER.F/1/Add.5, p. 297

Frontier Dispute (Benin/Niger)
Judgment of 12 July 2005 ST/LEG/SER.F/1/Add.3, p. 126

Armed Activities on the Territory of the Congo (New Application : 2002) (Democratic 
Republic of the Congo v. Rwanda)
Order of 10 July 2002 (Provisional measures) ST/LEG/SER.F/1/Add.2, p. 220
Judgment of 3 February 2006 (Jurisdiction and 
Admissibility)

ST/LEG/SER.F/1/Add.3, p. 150

Application for Revision of the Judgment of 11 September 1992 in the Case concern-
ing the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua 
intervening) (El Salvador v. Honduras)
Judgment of 18 December 2003 ST/LEG/SER.F/1/Add.3, p. 31

Avena and Other Mexican Nationals (Mexico v. United States of America)
Order of 5 February 2003 (Provisional measures) ST/LEG/SER.F/1/Add.3, p. 9
Judgment of 31 March 2004 ST/LEG/SER.F/1/Add.3, p. 35

Certain Criminal Proceedings in France (Republic of the Congo v. France)
Order of 17 June 2003 (Provisional measures) ST/LEG/SER.F/1/Add.3, p. 12
Order of 16 November 2010 (Discontinuance) ST/LEG/SER.F/1/Add.5, p. 147

Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge 
(Malaysia/Singapore)
Judgment of 23 May 2008 ST/LEG/SER.F/1/Add.5, p. 1



291

Maritime Delimitation in the Black Sea (Romania v. Ukraine)
Judgment of 3 February 2009 ST/LEG/SER.F/1/Add.5, p. 56

Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua)
Judgment of 13 July 2009 ST/LEG/SER.F/1/Add.5, p. 86

Status vis-à-vis the Host State of a Diplomatic Envoy to the United Nations 
(Commonwealth of Dominica v. Switzerland)
Order of 9 June 2006 (Discontinuance) ST/LEG/SER.F/1/Add.3, p. 160

Pulp Mills on the River Uruguay (Argentina v. Uruguay)
Order of 13 July 2006 (Provisional measures) ST/LEG/SER.F/1/Add.3, p. 160
Order of 23 January 2007 (Provisional measures) ST/LEG/SER.F/1/Add.3, p. 166
Judgment of 20 April 2010 ST/LEG/SER.F/1/Add.5, p. 98

Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France)
Judgment of 4 June 2008 ST/LEG/SER.F/1/Add.5, p. 13

Maritime Dispute (Peru v. Chile)
Judgment of 27 January 2014 ST/LEG/SER.F/1/Add.6, p. 53

Aerial Herbicide Spraying (Ecuador v. Colombia)
Order of 13 September 2013 (Discontinuance) ST/LEG/SER.F/1/Add.6, p. 35

Request for Interpretation of the Judgment of 31 March 2004 in the Case concerning 
Avena and Other Mexican Nationals (Mexico v. United States of America) (Mexico v. 
United States of America)
Order of 16 July 2008 (Provisional measures) ST/LEG/SER.F/1/Add.5, p. 26
Judgment of 19 January 2009 ST/LEG/SER.F/1/Add.5, p. 51

Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Georgia v. Russian Federation)
Order of 15 October 2008 (Provisional measures) ST/LEG/SER.F/1/Add.5, p. 31
Judgment of 1 April 2011 ST/LEG/SER.F/1/Add.5, p. 178

Application of the Interim Accord of 13 September 1995 (the former Yugoslav 
Republic of Macedonia v. Greece)
Judgment of 5 December 2011 ST/LEG/SER.F/1/Add.5, p. 232

Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening)
Order of 6 July 2010 (Counter-claim) ST/LEG/SER.F/1/Add.5, p. 125
Order of 4 July 2011 (Application by the Hellenic Republic 
for Permission to Intervene)

ST/LEG/SER.F/1/Add.5, p. 217

Judgment of 3 February 2012 ST/LEG/SER.F/1/Add.5, p. 252



292

Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal)
Order of 28 May 2009 (Provisional measures) ST/LEG/SER.F/1/Add.5, p. 80
Judgment of 20 July 2012 ST/LEG/SER.F/1/Add.5, p. 276

Certain questions concerning diplomatic relations (Honduras v. Brazil)
Order of 12 May 2010 (Discontinuance) ST/LEG/SER.F/1/Add.5, p. 124

Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters 
(Belgium v. Switzerland)
Order of 5 April 2011 (Discontinuance) ST/LEG/SER.F/1/Add.5, p. 199

Whaling in the Antarctic (Australia v. Japan: New Zealand intervening)
Order of 6 February 2013 (Declaration of intervention of 
New Zealand)

ST/LEG/SER.F/1/Add.6, p. 1

Judgment of 31 March 2014 ST/LEG/SER.F/1/Add.6, p. 81

Frontier Dispute (Burkina Faso/Niger)
Judgment of 16 April 2013 ST/LEG/SER.F/1/Add.6, p. 6

Certain Activities carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua)
Order of 8 March 2011 (Provisional measures) ST/LEG/SER.F/1/Add.5, p. 169
Order of 17 April 2013 (Joinder of proceedings) ST/LEG/SER.F/1/Add.6, p. 20
Order of 18 April 2013 (Counter-claims) ST/LEG/SER.F/1/Add.6, p. 26
Order of 16 July 2013 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 28
Order of 22 November 2013 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 44
Order of 13 December 2013 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 50
Judgment of 16 December 2015 ST/LEG/SER.F/1/Add.6, p. 138
Judgment of 2 February 2018 (Question of compensation) ST/LEG/SER.F/1/Add.7, p. 1

Request for interpretation of the Judgment of 15 June 1962 in the case concerning the 
Temple of Preah Vihear (Cambodia v. Thailand) (Cambodia v. Thailand)
Order of 18 July 2011(Provisional measures) ST/LEG/SER.F/1/Add.5, p. 221
Judgment of 11 November 2013 ST/LEG/SER.F/1/Add.6, p. 36

Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica)
Order of 17 April 2013 (Joinder of proceedings) ST/LEG/SER.F/1/Add.6, p. 23
Order of 18 April 2013 (Counter-claims) ST/LEG/SER.F/1/Add.6, p. 26
Order of 16 July 2013 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 28
Order of 22 November 2013 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 44
Order of 13 December 2013 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 50
Judgment of 16 December 2015 ST/LEG/SER.F/1/Add.6, p. 138

Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile)
Judgment of 24 September 2015 (Preliminary objection) ST/LEG/SER.F/1/Add.6, p. 131
Judgment of 1 October 2018 ST/LEG/SER.F/1/Add.7, p. 54



293

Question of the Delimitation of the Continental Shelf between Nicaragua and Colom-
bia beyond 200 nautical miles from the Nicaraguan Coast (Nicaragua v. Colombia)
Judgment of 17 March 2016 (Preliminary objections) ST/LEG/SER.F/1/Add.6, p. 155

Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea 
(Nicaragua v. Colombia)
Judgment of 17 March 2016 (Preliminary objections) ST/LEG/SER.F/1/Add.6, p. 167
Order of 15 November 2017 (Counter-claims) ST/LEG/SER.F/1/Add.6, p. 269
Judgment of 21 April 2022 ST/LEG/SER.F/1/Add.7, p. 245

Questions relating to the Seizure and Detention of Certain Documents and Data 
(Timor-Leste v. Australia)
Order of 3 March 2014 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 71
Order of 22 April 2015 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 127
Order of 11 June 2015 (Discontinuance) ST/LEG/SER.F/1/Add.6, p. 129

Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v. Nica-
ragua)
Judgment of 2 February 2018 ST/LEG/SER.F/1/Add.7, p. 13

Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race 
and to Nuclear Disarmament (Marshall Islands v. India)
Judgment of 5 October 2016 (Jurisdiction and admissibility) ST/LEG/SER.F/1/Add.6, p. 177

Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race 
and to Nuclear Disarmament (Marshall Islands v. Pakistan)
Judgment of 5 October 2016 (Jurisdiction and admissibility) ST/LEG/SER.F/1/Add.6, p. 198

Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race 
and to Nuclear Disarmament (Marshall Islands v. United Kingdom)
Judgment of 5 October 2016 (Preliminary objections) ST/LEG/SER.F/1/Add.6, p. 218

Maritime Delimitation in the Indian Ocean (Somalia v. Kenya)
Judgment of 2 February 2017 (Preliminary objection) ST/LEG/SER.F/1/Add.6, p. 245
Judgment of 12 October 2021 ST/LEG/SER.F/1/Add.7, p. 189

Dispute over the Status and Use of the Waters of the Silala (Chile v. Bolivia)
Judgment of 1 December 2022 ST/LEG/SER.F/1/Add.7, p. 272

Immunities and Criminal Proceedings (Equatorial Guinea v. France)
Order of 7 December 2016 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 240
Judgment of 6 June 2018 (Preliminary objections) ST/LEG/SER.F/1/Add.7, p. 38
Judgment of 11 December 2020 ST/LEG/SER.F/1/Add.7, p. 148

Certain Iranian Assets (Islamic Republic of Iran v. United States of America)
Judgment of 13 February 2019 (Preliminary objections) ST/LEG/SER.F/1/Add.7, p. 71



294

Land Boundary in the Northern Part of Isla Portillos (Costa Rica v. Nicaragua)
Judgment of 2 February 2018 ST/LEG/SER.F/1/Add.7, p. 13

Application of the International Convention for the Suppression of the Financing of 
Terrorism and of the International Convention on the Elimination of All Forms of 
Racial Discrimination (Ukraine v. Russian Federation)
Order of 19 April 2017 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 252
Judgment of 8 November 2019 (Preliminary objections) ST/LEG/SER.F/1/Add.7, p. 113

Application for revision of the Judgment of 23 May 2008 in the case concerning Sover-
eignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/
Singapore) (Malaysia v. Singapore)
Order of 29 May 2018 (Discontinuance) ST/LEG/SER.F/1/Add.7, p. 36

Jadhav (India v. Pakistan)
Order of 18 May 2017 (Provisional measures) ST/LEG/SER.F/1/Add.6, p. 263
Judgment of 17 July 2019 ST/LEG/SER.F/1/Add.7, p. 101

Request for interpretation of the Judgment of 23 May 2008 in the case concerning Sov-
ereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malay-
sia/Singapore) (Malaysia v. Singapore)
Order of 29 May 2018 (Discontinuance) ST/LEG/SER.F/1/Add.7, p. 37

Arbitral Award of 3 October 1899 (Guyana v. Venezuela)
Judgment of 18 December 2020 (Jurisdiction of the Court) ST/LEG/SER.F/1/Add.7, p. 161

Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Qatar v. United Arab Emirates)
Order of 23 July 2018 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 46
Order of 14 June 2019 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 95
Judgment of 4 February 2021 (Preliminary objections) ST/LEG/SER.F/1/Add.7, p. 178

Appeal Relating to the Jurisdiction of the ICAO Council under Article 84 of the Con-
vention on International Civil Aviation (Bahrain, Egypt, Saudi Arabia and United Arab 
Emirates v. Qatar)
Judgment of 14 July 2020 ST/LEG/SER.F/1/Add.7, p. 130

Appeal Relating to the Jurisdiction of the ICAO Council under Article II, Section 2, 
of the 1944 International Air Services Transit Agreement (Bahrain, Egypt and United 
Arab Emirates v. Qatar)
Judgment of 14 July 2020 ST/LEG/SER.F/1/Add.7, p. 139

Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular 
Rights (Islamic Republic of Iran v. United States of America)
Order of 3 October 2018 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 63
Judgment of 3 February 2021 (Preliminary objections) ST/LEG/SER.F/1/Add.7, p. 171



295

Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (The Gambia v. Myanmar)
Order of 23 January 2020 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 123
Judgment of 22 July 2022 (Preliminary objections) ST/LEG/SER.F/1/Add.7, p. 260

Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Armenia v. Azerbaijan)
Order of 7 December 2021 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 208
Order of 12 October 2022 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 269

Application of the International Convention on the Elimination of all Forms of Racial 
Discrimination (Azerbaijan v. Armenia)
Order of 7 December 2021 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 214

Allegations of Genocide under the Convention on the Prevention and Punishment of 
the Crime of Genocide (Ukraine v. Russian Federation)
Order of 16 March 2022 (Provisional measures) ST/LEG/SER.F/1/Add.7, p. 238

2. Advisory Opinions

Conditions of Admission of a State to Membership in the United Nations (Article 4 of 
the Charter)
Advisory Opinion of 28 May 1948 ST/LEG/SER.F/1, p. 4
Reparation for Injuries Suffered in the Service of the United Nations 
Advisory Opinion of 11 April 1949 ST/LEG/SER.F/1, p. 8

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania
Advisory Opinion of 30 March 1950 (first phase) ST/LEG/SER.F/1, p. 11
Advisory Opinion of 18 July 1950 (second phase) ST/LEG/SER.F/1, p. 14

Competence of the General Assembly for the Admission of a State to the 
United Nations
Advisory Opinion of 3 March 1950 ST/LEG/SER.F/1, p. 10

International Status of South West Africa
Advisory Opinion of 11 July 1950 ST/LEG/SER.F/1, p. 12

Reservations to the Convention on the Prevention and Punishment of the Crime of 
Genocide
Advisory Opinion of 28 May 1951 ST/LEG/SER.F/1, p. 18

Effect of Awards of Compensation Made by the United Nations Administrative Tribunal
Advisory Opinion of 13 July 1954 ST/LEG/SER.F/1, p. 31



296

Voting Procedure on Questions relating to Reports and Petitions concerning the 
Territory of South West Africa
Advisory Opinion of 7 June 1955 ST/LEG/SER.F/1, p. 34

Judgments of the Administrative Tribunal of the ILO upon Complaints Made against 
UNESCO
Advisory Opinion of 23 October 1956 ST/LEG/SER.F/1, p. 37

Admissibility of Hearings of Petitioners by the Committee on South West Africa
Advisory Opinion of 1 June 1956 ST/LEG/SER.F/1, p. 36

Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime 
Consultative Organization
Advisory Opinion of 8 June 1960 ST/LEG/SER.F/1, p. 54

Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter)
Advisory Opinion of 20 July 1962 ST/LEG/SER.F/1, p. 60

Legal Consequences for States of the Continued Presence of South Africa in Namibia 
(South West Africa) notwithstanding Security Council Resolution 276 (1970)
Advisory Opinion of 21 June 1971 ST/LEG/SER.F/1, p. 78

Application for Review of Judgment No. 158 of the United Nations Administrative Tribunal
Advisory Opinion of 12 July 1973 ST/LEG/SER.F/1, p. 89

Western Sahara
Advisory Opinion of 16 October 1975 ST/LEG/SER.F/1, p. 100

Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt
Advisory Opinion of 20 December 1980 ST/LEG/SER.F/1, p. 110

Application for Review of Judgment No. 273 of the United Nations Administrative Tribunal
Advisory Opinion of 20 July 1982 ST/LEG/SER.F/1, p. 118

Application for Review of Judgment No. 333 of the United Nations Administrative Tribunal
Advisory Opinion of 27 May 1987 ST/LEG/SER.F/1, p. 181

Applicability of the Obligation to Arbitrate under Section 21 of the United Nations 
Headquarters Agreement of 26 June 1947
Advisory Opinion of 26 April 1988 ST/LEG/SER.F/1, p. 188

Applicability of Article VI, Section 22, of the Convention on the Privileges and Immu-
nities of the United Nations
Advisory Opinion of 15 December 1989 ST/LEG/SER.F/1, p. 204



297

Legality of the Use by a State of Nuclear Weapons in Armed Conflict
Advisory Opinion of 8 July 1996 ST/LEG/SER.F/1/Add.1, p. 89

Legality of the Threat or Use of Nuclear Weapons
Advisory Opinion of 8 July 1996 ST/LEG/SER.F/1/Add.1, p. 94

Difference Relating to Immunity from Legal Process of a Special Rapporteur of the 
Commission on Human Rights
Advisory Opinion of 29 April 1999 ST/LEG/SER.F/1/Add.2, p. 63

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
Advisory Opinion of 9 July 2004 ST/LEG/SER.F/1/Add.3, p. 47

Accordance with international law of the unilateral declaration of independence in 
respect of Kosovo
Advisory Opinion of 22 July 2010 ST/LEG/SER.F/1/Add.5, p. 128

Judgment No.2867 of the Administrative Tribunal of the International Labour 
Organization upon a Complaint Filed against the International Fund for Agricultural 
Development
Advisory Opinion of 1 February 2012 ST/LEG/SER.F/1/Add.5, p. 242

Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 
1965
Advisory Opinion of 25 February 2019 ST/LEG/SER.F/1/Add.7, p. 79




	Foreword
	224. Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) [Quest
	225. Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v. Nicaragua) and 
	226. Application for Revision of the Judgment of 23 May 2008 in the case concerning Sovereignty over
	227. Request for Interpretation of the Judgment of 23 May 2008 in the case concerning Sovereignty ov
	228. Immunities and Criminal Proceedings (Equatorial Guinea v. France) [Preliminary objections] 
	229. Application of the International Convention on the Elimination of All Forms of Racial Discrimin
	230. Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile) 
	231. Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Islami
	232. Certain Iranian Assets (Islamic Republic of Iran v. United States of America) [Preliminary obje
	233. Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965 
	234. Application of the International Convention on the Elimination of All Forms of Racial Discrimin
	235. Jadhav case (India v. Pakistan) 
	236. Application of the International Convention for the Suppression of the Financing of Terrorism a
	237. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Ga
	238. Appeal Relating to the Jurisdiction of the ICAO Council under Article 84 of the Convention on I
	239. Appeal Relating to the Jurisdiction of the ICAO Council under Article II, Section 2, of the 194
	240. Immunities and Criminal Proceedings (Equatorial Guinea v. France) 
	241. Arbitral Award of 3 October 1899 (Guyana v. Venezuela) [Jurisdiction of the Court] 
	242. Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Islami
	243. Application of the International Convention on the Elimination of All Forms of Racial Discrimin
	244. Maritime Delimitation in the Indian Ocean (Somalia v. Kenya) 
	245. Application of the International Convention on the Elimination of All Forms of Racial Discrimin
	246. Application of the International Convention on the Elimination of all Forms of Racial Discrimin
	247. Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda) [Re
	248. Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of G
	249. Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v. C
	250. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Ga
	251. Application of the International Convention on the Elimination of All Forms of Racial Discrimin
	252. Dispute over the Status and Use of the Waters of the Silala (Chile v. Bolivia) 
	Table of cases by date of introduction

