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Introduction the first topics to be considered and to be included in the
programmes of work which were established.

1. The international responsibility of States has long 2. Nevertheless, as a result of the exceptional difficulties
been among the topics which have most often attracted inherent in the subject, the uncertainties with which it
the attention of scholars and learned societies engaged has always been fraught, and the divergences of opinion
in attempts to codify international law. In particular, and interests in the matter, previous codification efforts
when codification was taken up at the official level, both have not proved successful, their resumption having been
regional and universal, State responsibility was one of postponed until a more propitious moment. On the strong
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recommendation of the General Assembly of the United
Nations, the International Law Commission has now
decided to make a fresh attempt in that direction, with
the firm intention of overcoming the obstacles and of
ultimately succeeding in the task, so far unaccomplished,
of preparing a draft codification for submission to States.

3. Now that the International Law Commission is
about to engage in a new examination of the question,
the Special Rapporteur thought it would be useful for
its members to have before them, in the first place, a
recapitulation of earlier attempts at codification, a
general view of the subject that would also indicate the
main obstacles encountered and draw attention to the
few methodological conclusions which may nevertheless
be considered to have been reached. In other words, it
seemed desirable for such a summary to mention the
trends which have become apparent and the comments
and reactions elicited by the various drafts that have
been prepared and considered. For although the scholarly
and unstinted efforts so far made have not as yet led to
definitive results, they have nevertheless made a valuable
contribution to the exploration of the subject, a contri-
bution which has, in particular, helped to clarify ideas
and to provide some guidance regarding the changes of
approach that should be adopted in the new stage on
which we are to embark. This first report is accordingly
intended to supply the historical review just described
and thus to serve as an introduction and a point of
departure for the work to be undertaken by the Com-
mission.

4. In taking stock of the present situation, it should
perhaps be emphazised that it is only in recent years that
the bodies engaged in preparing the codification of
international law have become aware of the need to deal
with the international responsibility of States as a single
and distinct general problem.

5. Most of the drafts hitherto prepared, both private and
official, have concentrated on one particular sector of
the topic, that of the responsibility of the State for
injuries caused in its territory to aliens. Sometimes, the
specific subjects of examination have even been more
detailed problems arising within that sector, such as the
exhaustion of local remedies as a condition for the sub-
mission of an international claim or certain aspects of
the exercise of diplomatic protection. In the development
of international legal theory, progress in the analysis of
international responsibility has undeniably been linked
with progress in the study of the status of aliens and
advances in the understanding of one of these subjects
have contributed to clearer thinking on the other.

6. At some stage, however, it unquestionably became
essential to isolate the subject of responsibility stricto
sensu, together with the relevant principles, and to
divorce it from any other body of substantive rules of
international law. The continued confusion of State
responsibility with other topics was undoubtedly one of
the reasons which prevented it from becoming ripe for
codification. The Special Rapporteur firmly believes
that, for purposes of codification, the international respon-
sibility of the State must be considered as such, i.e., as
the situation resulting from a State's non-fulfilment of

an international legal obligation, regardless of the nature
of that obligation and the matter to which it relates.
This conclusion even seems to the Special Rapporteur
to be the most valuable lesson to be drawn from a
retrospective examination of the successive efforts to
codify this important and delicate sector of international
law.

CHAPTER I

Codification by private bodies

7. Many drafts codifying the rules which govern the
international responsibility of the State have been
prepared by learned societies and private individuals.
Some of these drafts have even influenced the develop-
ment of international law on the subject. Reference will
be made here only to the more important of these drafts x

and chiefly to those prepared with a view to official
action, since it is on measures taken collectively by
States themselves that attention should be focused.

8. In 1925, the American Institute of International Law,
at the invitation of the Governing Board of the Pan
American Union, prepared thirty "projects" dealing with
various subjects of international law. Project No. 16,
as indicated by its title "Diplomatic Protection", dealt
with the rules governing the exercise of diplomatic
protection, the requirement of the exhaustion of local
remedies, the question of denial of justice, etc.2

9. In 1926, in connexion with the work undertaken by
the League of Nations for the progressive codification
of international law3 the Kokusaiho Gakkwai (Inter-
national Law Association of Japan) prepared, in co-
operation with the Japanese branch of the International
Law Association, a draft code of international law.
Chapter II of that code, entitled "Rules Concerning
Responsibility of a State in Relation to the Life, Person
and Property of Aliens", set forth the rules relating to
certain problems of responsibility which arise in con-
nexion with the violation of the duties of a State towards
aliens.4

10. In 1927, at its Lausanne session, the Institute of
International Law, in anticipation of the consideration
of the same subject by the Codification Conference to
be held at The Hague in 1930, adopted5 a resolution on
"International responsibility of States for injuries on

1 On this subject, see also the first report by Mr. F. V. Garcia
Amador on State responsibility, Yearbook of the International Law
Commission, 1956, vol. II, document A/CN.4/96, p. 173.

2 See American Journal of International Law (Washington D.C.),
Special Supplement, vol. 20 (1926), pp. 329-330. For the text of the
project, see annex I below.

3 See chapter III below.
1 International Law Association, Report of the Thirty-Fourth

Conference, 1926 (London, Sweet and Maxwell, 1927), pp. 382-383.
The draft is reproduced in annex II below.

6 Sec paragraph 39 below.
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their territory to the person or property of foreigners".6

This resolution, drawn up in the form of draft articles,
included many provisions on the basis of international
responsibility and on the imputability of wrongful acts
and their consequences. The Institute has not discussed
the general problem of State responsibility since 1927.
It has, however, adopted two other resolutions dealing
with particular aspects of the problem: the resolution on
"The Rule of the Exhaustion of Local Remedies", which
was adopted at the Granada session in 1956 7 and the
resolution on "The National Character of an International
Claim Presented by a State for Injury Suffered by an
Individual", which was adopted at the Warsaw session
in 1965.8

11. Another draft convention on "Responsibility of
States for Damage Done in their Territory to the Person
or Property of Foreigners" was produced by the Harvard
Law School in 1929, also in contemplation of the Codi-
fication Conference to be held at The Hague in 1930.9

This draft, the preparation of which was entrusted to
Professor Borchard, covered the same problems as that
of the Institute of International Law. Each article of the
draft was followed by a commentary which cited the
treaty provisions, international judicial decisions, prac-
tice of States and writings of authors relied on.

12. In 1956, at the suggestion of the Secretary of the
International Law Commission of the United Nations,10

the Harvard Law School decided to revise the draft
convention and bring it up to date, entrusting that task
to Professors Sohn and Baxter. The final text of the
"Draft Convention on the International Responsibility
of States for Injuries to Aliens", together with a com-
mentary, was published in 1961.11 This text is much more
than a mere revision and bringing up to date of the
1929 text: it constitutes an entirely new draft.

13. Another draft convention on the responsibility of
States for injuries caused in their territory to the person
or property of aliens was prepared in 1930 by the
Deutsche Gesellschaft fur Volkerrecht (German Inter-

6 Anmiaire de Vlnstitut de droit international, 1927, vol. 33,
tome III, pp. 330-335. See also the report by Mr. L. Strisower,
ibid., tome I, pp. 455-562, and general discussion, ibid., tome III,
pp. 81-168. For the text of the resolution, see annex III below.

7 Ibid., 1956, vol. 46, p. 364. See also the report by Mr. J. H. W.
Verzijl, ibid., 1954, vol. 45, tome I, pp. 1-111 and general discussion,
ibid., 1956, vol. 46, pp. 1-50. For the text of the resolution, see
annex IV below.

8 Ibid., 1965, vol. 51, tome II, pp. 269-271. See also the report
by Mr. H. Briggs, ibid., tome I, pp. 1-225 and general discussion,
ibid., tome II, pp. 157-253. For the text of the resolution, see
annex V below.

9 Harvard Law School, Research in International Law: Nationa-
lity, Responsibility of States, Territorial Waters (Drafts of Conven-
tions prepared in anticipation of the first Conference on the Codifica-
tion of International Law, The Hague, 1930) (Cambridge, Mass.,
1929), part II, pp. 133-135. For the text of the draft, see annex VI
below.

10 See paragraph 46 below.
11 Harvard Law School, Draft Convention on the International

Responsibility of States for Injuries to Aliens (Cambridge, Mass.,
1961) and American Journal of International Law (Washington,
D.C.), vol. 55, 1961, pp. 548-584. For the text of the draft, see
annex VII below.

national Law Society).12 This draft, like that of the
Institute of International Law, contains many provisions
dealing with problems of responsibility proper.

14. Before concluding this rapid examination of the
draft codifications on the subject of international respon-
sibility prepared by private bodies, reference should
also be made to two private publications: the draft
"Treaty concerning the responsibility of a state for
internationally illegal acts" prepared by Professor
Strupp in 1927 13 and the draft convention on the respon-
sibility of States for international wrongful acts prepared
by Professor Roth in 1932.14 These two drafts are of
interest chiefly because the articles which they contain
set forth the rules governing State responsibility in
general, regardless of the content of the obligations
violated, instead of confining themselves to failure by a
State to observe its obligations relating to treatment of
aliens.

CHAPTER II

Codification under the auspices of regional bodies

A. Codification by inter-American bodies15

15. The question of the responsibility of States for
injuries caused to aliens has an important place in the
history of inter-American efforts to codify international
law. The principles governing the responsibility of
States for the violation of obligations towards aliens are,
however, generally set forth in instruments which deal
mainly with the content of these obligations.

16. Thus, the First International Conference of American
States, held at Washington in 1889-1890, adopted a
recommendation concerning "Claims and Diplomatic
Intervention", which referred to the enjoyment by
foreigners of civil rights and legal remedies open to
natives.16 The Second Conference (Mexico City, 1901-
1902) adopted a "Convention Relative to the Rights of
Aliens", which dealt, inter alia, with the problem of
State responsibility for the acts of individuals, the question

12 Institut fur Internationalen Recht an der Universitat Kiel,
Zeitschrift fur Volkerrecht (Breslau, 1930), vol. XV, pp. 359-364.
For the text of the draft, see annex VIII below.

13 K. Strupp, Die volkerrechtliche Haftung des Staates insbeson-
dere bei Handhmgen Privater, Abhandlung zur fortschreitenden Kodi-
fication des internationalen Rechts, Heft 1 (Kiel, 1927). For the text
of the draft treaty, see annex IX below.

14 A. Roth, Das volkerrechtliche Delikt vor und in der Verhand-
lungen auf der Haager Kodifications Konferenz 1930 (Leipzig, Uni-
versitatsverlag von Robert Noske, 1932), pp. 177-178. For the text
of the draft convention, sec annex X below.

10 See, in this connexion, the first report by Mr. F. V. Garcia
Amador on State responsibility, Yearbook of the International Law
Commission, 1956, vol. II, document A/CN.4/96, pp. 178-179,
paras. 24-29.

10 Carnegie Endowment for International Peace, The International
Conferences of American States, 1889-1928 (New York, Oxford
University Press, 1931), p. 45. For the text of the recommendation,
see annex XI below.
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of diplomatic protection and the rule of the exhaustion
of local remedies.17

17. A specific examination of the entire problem of
State responsibility for injuries caused to aliens was
first undertaken by the Seventh Conference held at
Montevideo in 1933. That Conference adopted a resolu-
tion reaffirming certain principles which had been laid
down at previous Conferences and resolved that the
study of the whole problem should be undertaken by the
agencies of codification instituted by the International
Conferences of American States, and that their studies
should be co-ordinated with the work of codification
being done under the auspices of the League of Nations.18

This recommendation, however, was not followed up.

18. In 1954, the Tenth International Conference of
American States, held at Caracas, based its position on
two considerations: first, that the General Assembly of
the United Nations, during its eighth session, had
requested the International Law Commission to proceed
to the codification of the principles of international law
that govern the responsibility of the State19 and, second,
that co-operation between the International Law Com-
mission and the inter-American organs charged with
the development and codification of international law
should be encouraged. The Conference accordingly
recommended to the Inter-American Council of Jurists
and its permanent committee, the Inter-American
Juridical Committee of Rio de Janeiro, the preparation
of a study on the contribution made by the American
continent to the development and the codification of the
principles of international law that govern the respon-
sibility of the State.20

19. In view of the wide scope of the task entrusted to it,
the Inter-American Juridical Committee decided to
confine its work to the rules which govern the respon-
sibility of the State for injuries caused to aliens. This
sector was selected not only because a large body of
documentation already existed on the subject but also
in the belief that it was precisely in this sector that the
American continent had made its most original contribu-
tion to the development of international law. The
Committee considered that, in the case of problems of a
more universal character, such as the basis of State
responsibility or the imputability of wrongful acts, the
contribution of American thinking and practice had
been of a less original character. The Committee also
decided to confine its study to the practice of the Latin
American countries because, in its opinion, only those
countries had made a "contribution to the development
of international law" on the subject. In the Committee's
view, the position of the United States of America,
which in many respects differed from that of the Latin

American States, did not represent a new departure,
but was based rather on the principles upheld by the
European States in the nineteenth century.

20. Having thus defined the subject of its study, the
Committee adopted, at its 1961 session, a report entitled
"Contribution of the American Continent to the prin-
ciples of international law that govern the responsibility
of the State", setting out the principles which the Latin
American States considered to be applicable in the matter.
The report was followed by a commentary outlining the
views of international authorities and international
practice. The dissenting opinions of Mr. H. J. Gobbi,
the Argentinian representative, and of Mr. J. O. Murdock,
the United States representative, were annexed to the
report.21

21. The report of the Committee was submitted to the
Inter-American Council of Jurists at its fifth session
held at San Salvador in 1965. In the resolution which
it adopted on the subject, the Council recalled the prin-
ciples stated in the Committee's report and declared that
they presented the Latin American contribution to the
principles of international law that govern the responsibi-
lity of the State; it expressed its appreciation of the
Committee's work and recommended that it should be
expanded by incorporating the contribution of all the
American States. To that end, the Committee was
requested to prepare a supplementary report on the
contribution of the United States of America. The first
report would then be maintained as a statement of the
opinion of the Latin American countries; the second
would present the opinion of the United States of
America.22

22. In response to the Council's request, the Inter-
American Juridical Committee has examined at its 1965
session the question of the contribution of the American
continent to the principles of international law that
govern the responsibility of the State and prepared a
second report setting out the principles applied by the
United States.23

23. The questions considered by the Inter-American
Juridical Committee include one which, although more
directly relevant to another subject, is of interest for the
purposes of determining the rules governing State
responsibility: that of the law of outer space. Many
problems of State responsibility in fact arise under this
heading, such as those of the basis of responsibility and
the imputability of wrongful acts.

24. In 1965, at its fifth session, the Inter-American
Council of Jurists recommended that the Committee
should carry out preliminary studies on the law of outer
space. The legal department of the Pan American Union

17 Ibid., pp. 90-91. For the text of the Convention, see annex XII
below.

l s The International Conferences of American States, First Sup-
plement, 1933-1940 (Washington, Carnegie Endowment for Inter-
national Peace, 1940) pp. 91-92. For the text of the resolution, see
annex XIII below.

10 See paragraph 42 below.
20 Tenth Inter-American Conference, Final Act (Washington

D.C., Pan American Union, 1954), p. 103.

21 Inter-American Juridical Committee, Contribution of the Ame-
rican Continent to the principles of international law that govern the
responsibilitv of the State, doc. CIJ-61 in OAS Official Records,
OEAISER.i/VI.2 (Washington, D.C., Pan American Union, 1962).
For the text of the above-mentioned principles, see annex XIV
below.

22 Ibid., doc. CIJ-78, in OAS Official Records, OEAJSER.I/VI.2
(Washington, D.C., Pan American Union, 1965).

23 Ibid., pp. 7-12. For the text of the second report, see annex XV
below.
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accordingly prepared a study which was submitted to
the Committee at its 1966 session. This study provided
the basis for an extensive discussion during which many
interesting problems of State responsibility were con-
sidered. On the conclusion of that discussion, the Com-
mittee recommended the Governments of the American
States to accede to the general "Declaration of Legal
Principles Governing the Activities of States in the
Exploration and Use of Outer Space" contained in
resolution 1962 (XVIII) adopted by the General
Assembly of the United Nations in 1963.24

B. Codification by African and Asian countries

25. At its first session held at New Delhi in 1957, the
Asian-African Legal Consultative Committee dealt,
among other topics, with that of the status of aliens,
including questions relating to the responsibility of
States in respect of the treatment of foreign nationals.
A general discussion on that subject took place at the
second session of the Committee held at Cairo in 1958.
Following the discussion, the Committee decided that
the subject should be studied in greater detail and
accordingly requested the secretariat to submit to it
at its next session a report in the form of draft ar-
ticles.

26. At its third session held at Colombo in 1960, the
Committee considered the report submitted by the
secretariat and decided to differentiate "the aspects
relating to the diplomatic protection of citizens abroad
and the responsibility of the State for maltreatment of
aliens" from the other aspects of the status of aliens, on
the grounds that the first two were not related to the
substantive rules governing the status and treatment of
aliens. The Committee then approved a set of provisional
draft articles on the second aspect of the problem, a
draft which was adopted in its final form at the Com-
mittee's fourth session at Tokyo in 1961. Where the
first aspect of the problem was concerned, the Com-
mittee decided, at that same session, to include in the
agenda of its fifth session the topic of State responsibility
and the diplomatic protection of citizens abroad.25 In
view, however, of the large number of questions before
it, the Committee was not able to consider that problem
either at its fifth or sixth sessions.

27. At its seventh session, held at Baghdad in 1965, the
Committee considered, at the request of the Government
of Japan, the questions of the diplomatic protection of
aliens by their home States and of the responsibility of
States arising out of maltreatment of aliens. It decided
to study these two questions together at some future
session and, to that end, requested the secretariat to

24 Inter-American Juridical Committee, Work Accomplished by
the Inter-American Juridical Committee during its 1966 Regular
Meeting (July-October), doc. CIJ-86, in OAS Official Records,
OEA/SER.I/VU (Washington, D.C., Pan American Union, 1966),
pp. 77 ff.

26 See Report on the fourth session of the Asian-African Legal
Consultative Committee, by F. V. Garcia Amador, Observer for
the International Law Commission, in Yearbook of the International
Law Commission, 1961, vol. II, document A/CN.4/139, p. 81,
para. 23.

revise the draft it had prepared for the 1960 session,
taking into account subsequent developments.26

28. The Asian-African Legal Consultative Committee
has examined two other questions which primarily
involve other issues, but which are nevertheless relevant
to the study of State responsibility: the question of the
legality of nuclear tests and that of the law of outer
space. The question of the legality of nuclear tests was
placed on the Committee's agenda at its third session
in 1960 and the secretariat was requested to assemble
the relevant documentation, which was examined by the
Committee at its fourth session (1961); after a general
debate, the Committee decided to make a more detailed
study of the question at its fifth session and requested
the secretariat to collect fuller information on the
subject.27

29. In accordance with this decision, the secretariat
prepared a memorandum which was submitted to the
Committee at its fifth session, held at Rangoon in 1962.
The Committee, after an extensive debate, adopted a
draft report which it submitted to member States for
their comments.28 At its sixth session, held at Cairo
in 1964, the Committee re-examined the question in the
light of the comments which it had received and adopted
the final report.29

30. At its seventh session (1965), the Committee dealt
with the question of the law of outer space. It held a
preliminary discussion on that topic and directed the
secretariat to prepare a detailed study on the subject.30

CHAPTER III

Codification under the auspices of the League of Nations31

31. By a resolution adopted on 22 September 1924,
the Assembly of the League of Nations, "Desirous of
increasing the contribution of the League of Nations to

20 See Report on the seventh session of the Asian-African Legal
Consultative Committee by R. Ago, Observer for the International
Law Commission, Yearbook of the International Law Commission,
1965, vol. II, document A/CN.4/180, p. 150, para. 16.

27 See Report on the fourth session of the Asian-African Legal
Consultative Committee by F. V. Garcia Amador, Observer for
the International Law Commission, in Yearbook of the International
Law Commission, 1961, vol. II, document A/CN.4/139, p. 81.

28 See Report on the fifth session of the Asian-African Legal
Consultative Committee by R. Pal, Observer for the International
Law Commission, in Yearbook of the International Law Commission,
1962, vol. II, document A/CN.4/146, p. 152.

20 See Report on the sixth session of the Asian-African Legal
Consultative Committee by E. Jimejiez de Arechaga. Observer for
the International Law Commission, in Yearbook of the International
Law Commission, 1964, vol. II, document A/CN.4/172, p. 119.

30 See Report on the work of the seventh session of the Asian-
African Legal Consultative Committee, by R. Ago, Observer for
the International Law Commission, in Yearbook of the International
Law Commission, 1965, vol. II, document A/CN.4/180, p. 149,
para. 6.

31 See the memorandum prepared by the United Nations Secre-
tariat, "Historical Survey of Development of International Law and
its Codification by International Conferences", 29 April 1947
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the progressive codification of international law",
requested the Council to convene a committee of experts
which would have the duty:

(1) To prepare a provisional list of the subjects of international
law the regulation of which by international agreement would seem
to be most desirable and realisable at the present moment;

(2) After communication of the list by the Secretariat to the
Governments of States, whether Members of the League or not,
for their opinion, to examine the replies received; and

(3) To report to the Council on the questions which are suffi-
ciently ripe and on the procedure which might be followed with
a view to preparing eventually for conferences for their solution.32

32. The Committee of Experts for the Progressive Codi-
fication of International Law held its first session at
Geneva from 1 to 8 April 1925, at which it selected a
provisional list of eleven subjects. It appointed a sub-
committee for each subject to carry out a preliminary
inquiry and report to the Committee. The responsibility
of States for injury caused in their territory to the person
or property of foreigners was among the subjects chosen.33

33. At its second session (Geneva, 12-29 January 1926),
the Committee of Experts considered the reports of the
sub-committees. It selected seven subjects and drafted
a questionnaire on each to be circulated to States,
whether Members of the League or not, to ascertain
whether, in their view, those subjects lent themselves to
international regulation. The report of the sub-com-
mittee which had studied the problem was annexed to
each questionnaire.34 Questionnaire No. 4 concerned the
"Responsibility of States for damage done in their
territories to the person or property of foreigners". The
report of the sub-committee, composed of Mr. Guerrero,
Rapporteur, and Mr. Wang Chung-Hui, was annexed
to the questionnaire.35

34. The replies of Governments to the questionnaires
were examined by the Committee of Experts at its third
session, held at Geneva from 22 March to 2 April 1927.36

Tn its report to the Council of the League of Nations, the
Committee stated that, in its view, the replies received

(A/AC. 10/5, part III). See also in this connexion the first report of
F. V. Garcia Amador on State responsibility, in Yearbook of the
International Law Commission, 1956, vol. II, document A/CN.4/96,
pp. 177-178, paras. 16-23.

33 League of Nat ions , Official Journal, Special Supplement No. 21,
October 1924, p . 10. Also reproduced in American Journal of Inter-
national Law (Washington, D.C. ) , Special Supplement, vol. 20(1926),
p p . 2-3.

33 League of Na t ions , Official Journal, J u n e 1925, document
C.275, 1925.V. Also reproduced in American Journal of International
Law (Washington, D .C. ) , Special Supplement, vol. 20 (1926),
p . 12 ff.

34 League of Nations publication, V. Legal, 1926.V.11, document
C.96.M.47.1926.V and American Journal of International Law
(Washington, D.C.), Special Supplement, vol. 20, 1926, pp. 18 ff.

35 League of Nations publication, V. Legal, 1926. V.3, document
C.46.M.23.1926.V and American Journal of International Law
(Washington, D.C.), Special Supplement, vol. 20, 1926, pp. 176 ff.
For the conclusions of Mr. Guerrero's report, see annex XVI below.

30 League of Nations publication, V. Legal, 1927.V.5, document
C.200.M.74.1927.V and American Journal of International Law,
(Washington, D.C.), Special Supplement, vol. 22, 1928, pp. 1 ff.

indicated that all the subjects selected were sufficiently
ripe for treatment in an international convention.
The questionnaires adopted by the Committee at its
second session, the replies of Governments to the ques-
tionnaires and an analysis of those replies prepared by
the Committee were annexed to the report.37 With regard
to the question of State responsibility, twenty-five
Governments had expressed themselves in favour of
codification without reservations, five had replied
affirmatively but with certain reservations and only four
had expressed the opinion that the conclusion of a
convention on the subject was neither possible nor
opportune.

35. On 13 June 1927, the Council of the League of
Nations, having considered the report of the Committee
of Experts, decided to place the question on the agenda
of the eighth session of the Assembly and transmitted
documents to it for that purpose.38

36. The Assembly considered the documents transmitted
to it by the Council39 and decided, by a resolution of
27 September 1927, to convene a conference for the
codification of the following subjects: nationality;
territorial waters; and responsibility of States for damage
done in their territory to the person or property of
foreigners. A preparatory committee was set up to
prepare for the conference and, in particular, to study
the three subjects and draft reports on each comprising
sufficiently detailed bases of discussion.40

37. The Preparatory Committee for the Codification
Conference held three sessions at Geneva between
February 1928 and May 1929. At its first session
(6-15 February, 1928), it prepared requests to be sent to
States for information concerning existing municipal
law, the position reflected in national court decisions and
doctrine; their domestic and international practice;
their opinions regarding possible or desirable changes in
existing international law.41 At its second session
(28 January-19 February 1929), it examined the replies
received from States and drew up bases of discussion.42

At its third session (6-11 May 1929), it reviewed the bases
of discussion and drafted them in final form.43

37 League of Nations publication, V. Legal, 1927. V.I, document
C.196.M.70.1927.V and American Journal of International Law,
(Washington, D.C.), Special Supplement, vol. 22, 1928, pp. 4 ff.

38 League of Nations publication, V. Legal, 1927. V.15, document
A. 18.1927,V and American Journal of International Law (Washing-
ton, D.C.), Special Supplement, vol. 22, 1928, pp. 215 ff.

38 League of Nations publication, V. Legal, 1927. V.28, document
C.548.M.196.1927.V and American Journal of International Law,
(Washington, D.C.), Special Supplement, vol. 22, 1928, pp. 345 ff.

40 League of Nations, Official Journal, Special Supplement No. 53
(October 1927); also reproduced in American Journal of International
Law (Washington, D.C.), Special Supplement, vol. 22, 1928,
pp. 231 ff.

11 League of Nations publication, V. Legal, 1928.V.1, docu-
ment C.44.M.21.1928. V.

42 League of Nations publication, V. Legal, 1929.V.3, docu-
ment C.75.M.69.1929.V and American Journal of International
Law (Washington, D.C.), Special Supplement, vol. 24, 1930,
pp. 1-3.

43 League of Nations publication, V. Legal, 1929.V.3, docu-
ment C.75.M.69.1929.V and American Journal of International
Law (Washington, D.C.), Special Supplement, vol. 24, 1930,
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38. In drafting the bases of discussion for the Conference,
the Committee's purpose was not to reflect its members'
view regarding the existing rules or the rules which it
might be desirable to adopt. Those bases of discussion
represented, rather, an effort to harmonize the opinions
expressed by Governments in their replies. Moreover,
the Committee based itself not only on what Governments
held to be the existing law but also on what Governments,
or certain Governments, were disposed to accept as a
new provision of international law. To use the language
which has since become current, the Committee's work
represented a compromise between a simple codification
of the existing law and proposals for the progressive
development of international law, the whole, however,
being based on information supplied by States.

39. The Conference for the Codification of International
Law met at The Hague from 13 March to 12 April 1930.
It set up three committees, one for each question on the
agenda. The Committee on responsibility of States for
damage done in their territory to the person or property
of foreigners considered the question as a whole and
adopted in first reading the text of ten articles (dealing
with the basis of responsibility and the objective and
subjective elements of wrongful international acts).
Serious divergences appeared, however, which related
less to the principles concerning responsibility as such
than to the substantive principles governing the treatment
of foreigners, the two questions being closely connected
in the draft under consideration. Owing to lack of time,
the Committee was unable to complete its study of the
problem. Moreover, since, as stated above, the various
questions were closely interdependent, each being sub-
ordinated to the others, the Committee considered it
preferable not to embody the adopted articles in definite
formulae, and informed the Conference that it was
unable to submit any conclusions on the subject.44 The
Conference merely took note of that situation.45

40. After the Hague Conference of 1930, the League
of Nations continued to promote the progressive codi-
fication of international law but took no further action
in regard to the question of State responsibility.

CHAPTER IV

Codification under the auspices of the United Nations

41. After the Second World War, the legacy of the
League of Nations in the matter of efforts to codify
the rules governing the international responsibility of

pp. 3 ff. The same document contains the replies of States to the
requests for information made by the Preparatory Committee and
the bases of discussion drawn up by that Committee. A supplement
to the replies of States is contained in League of Nations publica-
tion V. Legal, 1929.V.10, document C.75(a).M.69(a).1929.V. For
the bases of discussion, see annex XVII to this report.

44 League of Nations publication, V. Legal, 1930. V.17, docu-
ment C.351(c)M.145(c).1930.V. For the text of the articles adopted
by the Committee see annex XVIII below.

45 League of Nations publication, V. Legal, 1930.V.7, docu-
ment C.228.M.115.1930.V, and American Journal of International
Law (Washington, D.C.), Special Supplement, vol. 24, 1930,
p. 188.

States passed to the United Nations and to the body
entrusted by the General Assembly with the task of
promoting the codification and the progressive develop-
ment of international law. At its first session in 1949,
the International Law Commission of the United Nations
drew up a provisional list of fourteen topics which it
considered suitable for codification. Among these topics
was the question of State responsibility.46

42. In 1953, the Cuban delegation submitted a draft
resolution to the Sixth Committee of the United Nations
General Assembly requesting the International Law
Commission to undertake, as soon as possible, the codi-
fication of the principles of international law governing
State responsibility. After a brief debate, the draft
resolution was adopted, in a slightly amended form, by
the Sixth Committee47 and then, upon the latter's
recommendation, was adopted without discussion by the
General Assembly on 7 December 1953.
43. The complete text of the resolution is as follows:

Request for the codification of the principles of international
law governing State responsibility

The General Assembly,

Considering that it is desirable for the maintenance and develop-
ment of peaceful relations between States that the principles of
international law governing State responsibility be codified,

Noting that the International Law Commission at its first session
included the topic "State responsibility" in its provisional list of
topics of international law selected for codification,

Requests the International Law Commission, as soon as it considers
it advisable, to undertake the codification of the principles of inter-
national law governing State responsibility. (Resolution 799 (VIII)).

44. At its sixth session (1954), the International Law
Commission took note of General Assembly resolu-
tion 799 (VIII). After considering a memorandum*8 by
Mr. F. V. Garcia Amador describing the background
and scope of the General Assembly resolution, the
Commission decided to undertake the study of the prin-
ciples governing State responsibility. However, because
of the many questions included in its agenda, it was
unable to begin the study of the matter during its sixth

session:49

45. At its seventh session (1955), the Commission
appointed Mr. F. V. Garcia Amador Special Rapporteur
for the topic of State responsibility.50

46. In connexion with the preliminary work for the study
of the principles governing State responsibility, the

16 Yearbook of the International Law Commission, 1949, Summary
Records of the First Session, 2nd-7th meetings,^. 14 ff., and Official
Records of the General Assembly, Fourth Session, Supplement No. 10
(A/925), paras. 9-14.

47 Official Records of the General Assembly, Eighth Session, Sixth
Committee, 393rd and 394th meetings and ibid., Eighth Session,
Annexes, agenda item 33, document A/2589, paras. 26-34.

48 Yearbook of the International Law Commission, 1954, vol. II,
document A/CN.4/80, pp. 21 ff. The English text of document
A/CN.4/80 is available in mimeographed form only.

40 Ibid., vol. I, 270th meeting, pp. 146 ff., paras. 1-15 and ibid.,
vol. II, document A/2693, p. 140.

50 Yearbook of the International Law Commission, 1955, vol. I,
315th meeting, p. 190, para. 2, and Official Records of the General
Assembly, Tenth Session, Supplement No. 9 (A/2934), para. 33.
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Commission's secretariat took the initiative of requesting
the Harvard Law School Research Center, directed by
Mr. Milton Katz, to revise and bring up to date the
draft convention on "Responsibility of States for Damage
done in their Territory to the Person or Property of
Foreigners", prepared for the Center in 1929 by Pro-
fessor Borchard with the assistance of an advisory
committee with a view to its use by the Conference for
the Codification of International Law, held at The Hague
in 1930. The Commission confirmed the secretariat's
action at its eighth session (1956).51

47. At the Commission's eighth session (1956), the
Special Rapporteur submitted an initial report of a
preliminary nature.52 In his introduction, he emphasized
the development which, in his opinion, had occurred in
the international law governing responsibility. According
to him, that development had been marked, firstly, by
the emergence of an international criminal responsibility
in addition to the ordinary traditional duty to make
reparation for injury caused by the breach or non-
fulfilment of an international obligation. Consequently,
it would in future be necessary to draw a distinction
between acts which are "merely wrongful" and acts
which are "punishable". Secondly, and, in his view,
even more obviously, that development had been charac-
terized by the appearance of international organizations
and, in particular, of individuals in the capacity of subjects
of international responsibility. That capacity, in his
opinion, was even twofold, since the individual could be
considered both as a subject to whom responsibility
might be directly imputed and as the possessor of the
subjective international right which had been violated
and of the right to claim reparation. Mr. Garcia Amador
concluded that individuals themselves must be recognized
as having the right to bring international claims with a
view to obtaining reparation for injuries sustained.
Thirdly and lastly, the Special Rapporteur, in describing
the recent development of international law on the topic,
drew attention to the consequences of the progressive
definition which had been achieved in the field of human
rights, a definition which, in his opinion, should make
it possible to modify the terms of the traditional antag-
onism between the principle of a certain "international
standard of justice" to be guaranteed to aliens and the
principle of equality of treatment between nationals and
aliens.

48. In the light of the developments just described, the
Special Rapporteur examined, in particular, the grounds
for exoneration from responsibility, with particular
reference to the renunciation of diplomatic protection
both by the State and by the injured individual. He also
studied the character, function and measure of reparations;
and, lastly, international claims and modes of settle-
ment. In that connexion, the Rapporteur expressed
support for the view that an international claim was
identical with the claim previously brought under
municipal law.

49. The conclusions of Mr. Garcia Amador's report
were summarized in the form of "bases of discussion",83

on which the Commission was called upon to give an
opinion with a view to settling the fundamental criteria
that were to govern the actual work of codification. In
this connexion, the Special Rapporteur proposed that
the work of codification should initially be limited to
one aspect of the topic, namely, the "responsibility of
States for damage caused to the person or property of
aliens".

50. The Commission devoted its 370th to 373rd meetings
to the consideration of this first report.54 The Special
Rapporteur's scholarly report was duly appreciated by
the members of the Commission, who congratulated
him on his work. However, certain differences of opinion
became evident during the discussion, concerning the
ideas he had expressed on the developments he believed
to have occurred in the matter of international respon-
sibility. Some speakers suggested that the question of
international criminal responsibility should be com-
pletely set aside. The great majority of the Commission
also took exception to the idea that an individual could
be regarded as the possessor of international subjective
rights, could plead international responsibility for the
violation of those rights or bring claims on his own
behalf in international courts. Reservations were also
expressed regarding the possibility of taking the violation
of a fundamental human right as a criterion in establish-
ing international responsibility for injuries to aliens.
Lastly, emphasis was placed on the need to consider
whether international responsibility was an objective
responsibility or a responsibility by reason of fault.

51. At the Commission's next session (ninth session,
1957), the Special Rapporteur submitted a second report
which was expressly limited, even in its title, to responsi-
bility of the State for injuries caused in its territory to
the person or property of aliens. The report, which was
accompanied by a preliminary set of draft articles, at
that stage consisted only of a first part entitled "Acts
and omissions", the presentation of the part concerning
"procedure" being left to a later stage.65 In addition, the
Rapporteur explained that, in deference to the opinions
expressed by some members of the Commission, he had
deliberately refrained from considering the problem of
international criminal liability and had set aside the
question of "causality" and "fault" as being purely
"academic".

52. A special feature of the report was the fact that only
two chapters were devoted to the problems of responsibi-
lity stricto sensu, i.e. the chapter concerning the questions
of the imputability of acts and omissions of organs
and officials and the chapter dealing with the acts of
ordinary private individuals and acts committed during
internal disturbances. On the other hand, the central and
most outstanding part was devoted—and this point was

61 Yearbook of the International Law Commission, 1956, vol. I,
370th meeting, pp. 228 ff., para. 16. See also para. 11, above.

" Ibid., vol. II, document A/CN.4/96, p. 173.

33 For the text of these bases of discussion, see annex XIX below.
54 Yearbook of the International Law Commission, 1956, vol. T,

pp. 228 ff., and ibid., vol. II, document A/3159, p. 301, para. 35.
05 Yearbook of the International Law Commission, 1957, vol. II,

document A/CN.4/106, p. 104. For the preliminary set of draft
articles, see annex XX below.
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specifically emphasized by the Special Rapporteur—to
determining the substantive rules "which govern the
conduct or acts of the State in relation to aliens". This
part was composed of two sections. The first contained
a proposed definition of the "fundamental human rights"
which the State would be under a duty to ensure to aliens;
the second stated the special obligations of States towards
aliens with respect to contractual obligations, public
debts and acts of expropriation.
53. The Commission considered the second report of
Mr. F. V. Garcia Amador at its 413th, 416th and 418th
meetings.56 During the discussion, several participants
stressed the care and zeal displayed by the Special
Rapporteur in the preparation of that new document.
At the same time, however, serious reservations were
made with respect to the contents of the different parts
of the report and the report as a whole.
54. In the first place, many members of the Commission,
while fully appreciating the lofty sentiments which had
inspired the Special Rapporteur, said it was necessary
to bear in mind that the Universal Declaration of Human
Rights did not create any legal obligations for signatory
States. It was difficult, therefore, to subscribe to the
idea that any violation of one of the numerous human
rights mentioned in the report could give rise to inter-
national responsibility. Similarly, doubts were also
expressed concerning the very broad criteria by which
ordinary violations of contracts under municipal law
were elevated to the status of sources of international
State responsibility.
55. Criticisms were also made of methods. These criti-
cisms were essentially that the attempt at codification,
which should have been devoted to the entire topic of
responsibility, now appeared to be limited to the sole
field of responsibility for injuries caused to individual
aliens. The Special Rapporteur was thus reproached for
having disregarded other aspects of the question which
were of much greater importance, especially from the
standpoint of consequences.
56. In general, two main conclusions may be said to
have emerged from the discussion:

(1) It was clearly demonstrated that, in practice,
responsibility for injuries to the person or property of
aliens could not be treated without raising, in relation
to that particular sector, all the fundamental problems
presented by international State responsibility, its causes
and particular aspects, regardless of the field in which
the responsibility arose. Thorny questions, such as the
conflict between objective responsibility and a responsibi-
lity by reason of fault, the moment at which responsibi-
lity arose, the circumstances excluding wrongfulness
and responsibility, the responsibility of a State for the
act of another State, the consequences of the wrongful
act, etc., could not be avoided merely by deciding to
treat responsibility in relation to a single specific sector.
The attempt to evade the difficulties inherent in the
problems of responsibility in general by limiting the
attempt at codification to responsibility for the violation

of obligations concerning the treatment of aliens was
therefore seen to be illusory.

(2) On the other hand, as a result of the fact that, in
the sector selected, no clear dividing line had been drawn
between the definition of the substantive rules governing
the status of aliens and the consideration of the rules
governing the responsibility arising from a breach of
the obligations created by those substantive rules,
the difficulties inherent in the topic of responsibility
proper were compounded by the difficulties, which were
at present even more intractable, concerning the deter-
mination of the status of aliens. The codification of
this special sector proved to be more difficult than that
of the general rules concerning responsibility stricto
sensu.

57. Owing to lack of time, however, the Commission
was compelled to limit itself to a general and preliminary
discussion at its ninth session. It was unable to make a
detailed examination of the report; the Special Rappor-
teur did not therefore modify it for consideration at the
following session, but simply added to it. He consequently
submitted to the Commission at its fifth session (1958),
a third report which, like its predecessor, was accompanied
by a set of draft articles.57 This report contained the second
part of the study on the responsibility of the State for
injuries caused in its territory to the person or property
of aliens. This part was divided into four chapters, the
first two being devoted to the grounds for exoneration
from responsibility and to the exhaustion of local
remedies, and the remaining chapters, to the submission
of international claims and the nature and scope of
reparations.

58. The most striking feature of this new part of the
report was the emphasis placed on the need to recognize
the right of a foreign national—regarded as the potential
possessor of international subjective rights—to present
an international claim directly. Under the system outlined
by the Special Rapporteur, this capacity was even to
take precedence over the right possessed, by virtue of
diplomatic protection, by the State of which the injured
private individual was a national. That result was held
to be the logical consequence of the emergence of bodies,
both judicial and arbitral, expressly set up to hear claims
submitted by private individuals. In that connexion, the
Special Rapporteur placed together on one and the same
footing judicial bodies set up by intergovernmental
agreements, such as the Central American Court of
Justice, the mixed arbitral tribunals, etc., and other
bodies which were merely provided for in agreements
between Governments and private individuals, such as
the arbitral tribunals set up to settle disputes concerning
the performance of certain contracts concluded with
commercial companies. The new part of the report thus
contained material which was difficult to discuss. How-
ever, since the Commission was fully occupied in con-
sidering the other items on its agenda, it did not have
time at its tenth session to deal, even briefly, with the
question of the international responsibility of States,

I* Yearbook of the International Law Commission, 1957, vol. I,
pp. 154-172 and 181 and ibid., vol. II, document A/3623, p. 143,
para. 17.

57 Yearbook of the International Law Commission, J958, vol. II,
document A/CN.4/111, p. 47. For the text of the preliminary set
of draft articles, see annex XXI below.
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and deferred consideration of Mr. Garcia Amador's
third report to the following session.58

59. At the Commission's eleventh session,59 the Special
Rapporteur submitted a fourth report in which he
undertook a new and more detailed study of the questions
which had been dealt with in chapter IV of his second
report, i.e. the international protection of acquired
rights, expropriation and the contractual rights of private
individuals vis-a-vis foreign States. Even at that session,
however, the Commission was unable to consider either
that report or its predecessors. The problem of inter-
national responsibility was dealt with only at its 512th
meeting and during half of its 513th meeting, which were
almost entirely devoted to a report by Professor Sohn
and Professor Baxter of Harvard University on the
draft which they had prepared at the request of the
Harvard Law School Research Center and which was
not yet in final form;60 their report was followed by a
very short discussion of this draft.61

60. According to its authors, this draft differed consider-
ably from the text prepared by the Center in 1928, and
its basic ideas showed many analogies with those deve-
loped by Mr. Garcia Amador in his reports. Like the
preliminary draft prepared by Mr. Garcia Amador,
the Harvard Law School draft was limited to the single
sector of State responsibility for injuries to the person
or property of aliens and, at the same time, dealt together
with the subject of international responsibility proper
and that of the status of aliens. A large part of the draft
was, in fact, devoted to a highly original attempt to
define the principal obligations of States vis-d-vis aliens,
even though it took the form of a list of the most impor-
tant possible violations of those obligations. Moreover,
the draft, clearly departing from the traditional view—
which, its authors considered, had been largely aban-
doned at that stage—not only envisaged the possibility
of the direct submission of international claims by private
individuals, but gave such claims definite priority over
claims presented by the State on the traditional ground
of diplomatic protection. According to the draft, the
State was debarred from presenting a claim in the event
of a waiver by the private individual concerned. That
was a clear departure from the rule upheld by the Inter-
national Court of Justice, namely, that, in exercising
diplomatic protection, the State was relying on its own
right, not that of the private individual who considers
himself to have been injured.

61. Abandonment of the idea that only States may
invoke international responsibility; the affirmation of the
identity of a claim under municipal law with a claim
submitted at the international level and of the law relied
on by the private individual with the law which may be
relied upon by the State; the assimilation, at the inter-
national level, of disputes between Governments and

private individuals to disputes between States—these, in
brief, are the ideas which made the draft of Professor
Sohn and Professor Baxter broadly similar to the various
reports of the Commission's Special Rapporteur.

62. The brief discussion which followed the report by
the authors of the draft showed that the members of the
Commission, though highly appreciative of the work done
by the Harvard University Research Center and express-
ing their gratitude for the valuable contribution made to
the Commission's work, were not generally prepared to
accept a number of the ideas and trends reflected in the
draft or to follow its authors in so marked a departure
from the traditional views on the subject. It was seriously
questioned whether the existing law could be regarded
as providing corroboration of the principles upheld by
the Harvard jurists. At the same time, it was yet again
evident that the constant confusion between the formula-
tion of rules concerning international responsibility and
rules concerning the status of aliens increased the diffi-
culty of any systematic consideration of the subject and
made the possibility of reaching agreement more doubtful.

63. A fifth report on State responsibility62 was presented
by Mr. Garcia Amador at the Commission's twelfth
session (1960). This report was divided into three parts.
The first was a continuation of the study in the fourth
report of measures affecting acquired rights, in which
the extra-territorial effects of such measures were exa-
mined together with the methods and procedures appli-
cable to the disputes to which they might give rise. The
second part of the report was devoted to the problem of
the constituent elements of the wrongful act, with
particular regard to the problems of the "abuse of rights"
and "fault". On the basis of the information supplied
by these new studies, proposals were made in the third
part of the report for amendments and additions to the
preliminary draft on State responsibility contained in
the Special Rapporteur's second and third reports.

64. But the Commission was yet again unable to under-
take a study of that report or of its predecessors. It
devoted two meetings (566th and 568th meetings)63 to
the problem of responsibility, and that solely in order
to hear and briefly comment on, first, the statement of
Mr. Gomez Robledo, Observer for the Inter-American
Juridical Committee M and, secondly, a second statement
by Professor Sohn, who presented a new version of the
Harvard Law School draft containing amendments to
the first draft but leaving the main lines of that draft
unchanged.
65. During the discussion, the positions already taken
by the various members of the Commission were re-
affirmed, and in particular emphasis was placed on the
need to remove the continued confusion between inter-

58 See Yearbook of the International Law Commission, 1958,
vol. II, document A/3859, p. 106.

59 Yearbook of the International Law Commission, 1959, vol. II,
document A/CN.4/119, p . 1.

60 See paragraph 11 above.
01 Yearbook of the International Law Commission, 1959, vol. I,

pp. 152 ff. and ibid., vol. II, document A/4169, p. 88, para. 7.

62 Yearbook of the International Law Commission, 1960, vol. II,
document A/CN.4/125, p. 41.

63 Yearbook of the International Law Commission, 1960, vol. I,
pp. 264-270 and 276-283, and ibid., vol. II, document A/4425,
p. 144, para. 7.

61 The Inter-American Juridical Committee was requested by the
Tenth Inter-American Conference (1954) to prepare a study or report
on the contribution of the American continent to the principles of
international law that govern the responsibility of the State. See
para. 18 above.
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national responsibility and the status of aliens and of
considering, in the first place, responsibility per se
without reference to any particular sector. In the second
place, definite reservations were again expressed to the
idea that the individual and not the State was the owner
of the international subjective right violated by an inter-
national wrongful act, and that, consequently, the right
to bring a claim before an international tribunal belonged
to the individual rather than to the State.

66. In 1960, the question of the codification of State
responsibility was raised in the United Nations General
Assembly for the first time since 1952. This took place
at the Assembly's fifteenth session, during the consi-
deration of the International Law Commission's report
on the work of its twelfth session.65

67. In its report the Commission expressed its intention
to complete its work on consular intercourse and immu-
nities at its thirteenth session, and thereafter to take up
at the same session the subject of responsibility.86 When
speaking on this matter, some representatives expressed
regret that the Commission had not found time to
undertake a thorough study of the subject, although it
had before it five reports prepared by Mr. Garcia
Amador. Turning to the work already done, they main-
tained that it was inadmissible to confine the subject of
the responsibility of States to responsibility for injury
caused in their territory to the person or property of
aliens. Such an approach, they maintained, would be
contrary to the spirit of General Assembly resolution 799
(VIII); the subject should therefore be extended to
include the principles governing State responsibility for
violation of the national sovereignty, independence and
national integrity of other States, and of the right of
nations to self-determination and the use of their natural
resources. The same representatives criticized the United
Nations Secretariat for having, in 1955, invited the
Harvard Law School to revise and bring up to date
its 1929 draft on State responsibility. In their opinion,
the Secretariat had no right to approach the Harvard
Law School without a prior decision by the Commission.
Because of that action, and the fact that the Special
Rapporteur had consequently consulted only that Law
School, without seeking the views of learned bodies in
other countries with different legal systems, the report
took into account only certain concepts, which were
not universally accepted.

68. Replying to those criticisms, the representative of
the Secretary-General affirmed that the Secretariat's
action had been correct and had been approved by the
International Law Commission in its report to the
General Assembly. Some representatives expressed the
same view and noted that the Secretariat had sought the
assistance of the Harvard Law School because, at that
time, it was the only legal institution which had prepared
a draft on the subject.

69. Several speakers expressed the hope that the Inter-
national Law Commission would give priority to the
question of responsibility so that the General Assembly
should have before it a preliminary draft on the subject
at its sixteenth session. As serious differences of opinion
had also arisen regarding other subjects to be studied
by the International Law Commission, however, the
Sixth Committee finally expressed the view that the
General Assembly should, at its next session, reconsider
the question of the International Law Commission's
future work on the subject of responsibility and in other
fields.

70. On the recommendation of the Sixth Committee,
the General Assembly decided, in its resolution 1505
(XV), to include in the agenda of its sixteenth session the
question of future work in the field of the codification
and progressive development of international law, and
invited Member States to submit in writing any views
or suggestions they had on the subject.

71. At its thirteenth session, in 1961, the International
Law Commission had before it the sixth and last report
by Mr. Garcia Amador on the subject of reparation for
injury.67 That report included, as an addendum, the
complete revised text of the preliminary draft articles
on the international responsibility of States for injuries
caused in their territory to the person or property of
aliens.68 As indicated in the explanatory note preceding
it, the preliminary draft was revised in the light of the
conclusions reached by the Special Rapporteur in his
three previous reports.

72. Being fully occupied with the subject of consular
intercourse and immunities, the Commission was unable,
despite its stated intention, to take up the question of
State responsibility at the thirteenth session.69 It never-
theless touched on the problem of the codification of
State responsibility when, at its 614th, 615th and 616th
meetings, it discussed the planning of its future work in
the light of the debate which had taken place in the
Sixth Committee of the General Assembly and of General
Assembly resolution 1505 (XV).70 During that discussion,
the question of the work to be done on the subject of
State responsibility was raised. All the members who
spoke on the subject believed that it should be included
among the priority topics. There were again differences
of opinion, however, regarding the approach to the
subject, and in particular as to whether the Commission
should begin by codifying the general rules governing

65 Official Records of the General Assembly. First part of fifteenth
session, Sixth Committee, 649th to 672nd meetings and ibid,,
Annexes, agenda item 65, document A/4605, paras. 19-24.

06 Yearbook of the International Law Commission, I960, vol. II,
document A/4425, p. 180, para. 41.

67 Yearbook of the International Law Commission, 1961, vol. II,
document A/CN.4/134 and Add.l, p. 1.

68 Ibid., pp. 46 ff. Although that document was prepared for the
Commission's thirteenth session, it was only submitted in Decem-
ber 1961, that is, after the closure of the session. As the term of
office of the Commission's members ended at the thirteenth session,
and Mr. Garcia Amador was not re-elected, he submitted that report
to the Commission, so that his contribution to the work of codifi-
cation in the field of responsibility should not remain incomplete.
For the text of the revised preliminary draft, see annex XXII below.

59 Yearbook of the International Law Commission, 196U vol. I,
581st meeting, p. 2, paras. 6 and 7, and ibid., vol. II. document
A/4843, p. 89, para. 7.

70 Ibid., vol. I, 614th to 616th meetings, pp. 203-226, and ibid.,
vol. II, document A/4843, p. 129, paras. 40 and 41.
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State responsibility, or whether it should codify at the
same time the rules whose violation entailed international
responsibility.
73. At its 613th meeting, the Commission also heard
Professor L. B. Sohn present the final draft, prepared
by the Harvard Law School, on the responsibility of
States for injury caused in their territory to the person or
property of aliens.71

74. At its sixteenth session (1961) the General Assembly
had before it, in response to its invitation in resolu-
tion 1505 (XV), the comments of seventeen Governments
on future work in the field of codification and progressive
development of international law.72 Nine of those
Governments regarded State responsibility as a priority
topic, and some of them expressed the wish that it be
studied from a broader standpoint than that of responsi-
bility for injury to aliens.
75. Consideration of the question of future work in the
field of the codification and progressive development of
international law was referred by the General Assembly
to the Sixth Committee, which devoted its 713th to
730th meetings to that subject.73 The vast majority of
speakers held the view that priority should be given to
the law of treaties and State responsibility, which the
International Law Commission had already begun to
consider. With regard to responsibility, some speakers
reiterated earlier requests that the International Law
Commission should not confine itself to State responsi-
bility for injury to aliens, but should also consider other
aspects of the question, such as responsibility for the
violation of rules designed to safeguard international
peace and security, and of rules establishing the right
of nations to self-determination, etc.

76. After that discussion, the General Assembly, in
resolution 1686 (XVI), of 18 December 1961, recom-
mended the International Law Commission:

(a) To continue its work in the field of the law of treaties and
of State responsibility and to include on its priority list the topic
of succession of States and Governments;

(6) To consider at its fourteenth session its future programme of
work, on the basis of sub-paragraph (a) above and in the light of
the discussion in the Sixth Committee at the fifteenth and sixteenth
sessions of the General Assembly and of the observations of Member
States submitted pursuant to resolution 1505 (XV), and to report
to the Assembly at its seventeenth session on the conclusions it has
reached.

77. In pursuance of General Assembly resolution 1686
(XVI), the International Law Commission considered its
future programme of work at its fourteenth session (1962),
at the 629th to 637th meetings.74 The opinion that State
responsibility should be included among the priority
topics was shared by all members of the Commission.
It was pointed out, however, that as Mr. Garcia Amador

71 Ibid., vol. I, 613th meeting, pp. 195, paras. 1-7 and ibid., vol. II,
document A/4843, p. 129, para. 46.

72 Official Records of the General Assembly, Sixteenth Session,
Annexes, agenda item 70, document A/4796 and Add.1-8.

71 Official Records of the General Assembly, Sixteenth Session,
Sixth Committee and ibid., Sixteenth Session, Annexes, agenda
item 70, document A/5036, para. 29.

71 Yearbook of the International Law Commission, 1962, vol. I,
pp. 2-45; ibid., vol. II, document A/5209, p. 187, para. 24 ff.

was no longer a member of the Commission, and as his
reports had not been discussed or approved by the Com-
mission, it was not merely a question of continuing work
already begun on the subject of responsibility, as recom-
mended by the General Assembly, but of taking up the
subject ex novo, determining first of all how it should be
approached. Divergent views on that point were expressed
from the outset.
78. In the opinion of some members of the Commission,
it was preferable, because of the broad scope of the
subject, to begin by studying a clearly defined sector of
it. If that was to be done, the most appropriate sector
to choose would be that of responsibility for injury to
aliens. The cases in which international responsibility
had been invoked were in fact mainly those of responsibi-
lity for injury to aliens. It was in relation to that subject
that the most extensive body of international judicial
precedents existed, a fact which confirmed the special
practical importance of that aspect of the problem.
Unless the Commission took those precedents into account
when preparing a draft on State responsibility, its work
would be incomplete.

79. Other members believed, on the contrary, that all
aspects of the subject should be considered together,
taking recent developments in international law into
account. In the past, the treatment of aliens had been
central to the theory of State responsibility, but in modern
law responsibility was incurred less by the treatment of
aliens than by acts likely to endanger international
peace. In traditional law on responsibility, such matters
as denial of justice or the rule of exhaustion of local
remedies were predominant. Those were still cogent
issues, but their importance in international law had
diminished. The Commission would, of course, make a
useful contribution in studying them, but it could not,
and should not, confine itself to such a study.

80. Some members also urged that in delimiting the
subject care must be taken to avoid being influenced by
a situation which was purely the result of historical
circumstances. Though responsibility theory had no
doubt been based on a body of judicial precedents
concerned specifically with violation of the rights of
aliens, a distinction must now be made between two
subjects: State responsibility in general and the treatment
of aliens. The Commission should begin by studying
the general principles governing State responsibility,
wherever it was incurred, and then perhaps go on to
study its application in specific fields, especially that of
injury to aliens. That suggestion was supported by many
members of the Commission.
81. Divergent opinions were also expressed regarding
the method to be adopted in studying the question of
State responsibility. Some members believed that the
Commission should adopt its usual method and appoint
a special rapporteur to study the subject. Tn the opinion
of other members of the Commission, because of the
special difficulties involved in a study of State responsibi-
lity, it was necessary to depart from the usual procedure
and establish a sub-committee, consisting of a few mem-
bers, which would be asked to submit a report dealing,
initially, not with the substance of the question, but with
ways of approaching it and the aspects to be considered.
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82. The Commission finally agreed to adopt the latter
procedure. It therefore established, at its 637th meeting,
a Sub-Committee on State Responsibility consisting of
ten members: Mr. Ago (Chairman), Mr. Briggs,
Mr. Gros, Mr. Jimenez de Arechaga, Mr. Lachs,
Mr. de Luna, Mr. Paredes, Mr. Tsuruoka, Mr. Tunkin
and Mr. Yasseen.73

83. The Sub-Committee held its first meeting on 21 June,
1962. At that meeting it formulated a number of sug-
gestions, which it submitted to the Commission at the
668th meeting. In the light of those suggestions, the
Commission adopted the following decisions: (1) the
Sub-Committee would meet at Geneva between the
Commission's current session and its next session; from
7 to 16 January 1963; (2) its work would be devoted pri-
marily to the general aspects of State responsibility;
(3) the members of the Sub-Committee would prepare
for it specific memoranda relating to the main aspects of
the subject, those memoranda to be submitted to the
Secretariat not later than 1 December 1962 so that they
could be reproduced and circulated before the meeting
of the Sub-Committee in January 1963; (4) the Chairman
of the Sub-Committee would prepare a report on the
results of its work for submission to the Commission at
its next session.76

84. The differences of opinion which emerged from the
outset in the International Law Commission regarding
the most appropriate way of approaching the codifica-
tion of State responsibility recurred in the Sixth Com-
mittee of the. General Assembly (seventeenth session,
1962) during the debate on the work of the International
Law Commission's fourteenth session.77

85. Again, some representatives expressed the view
that the work should begin with codification of respon-
sibility for injury to aliens, in view of the importance of
that aspect and the extensive documentation on it. The
other aspects of the subject had not been reduced to
systematic order, or universally recognized, and were
therefore not yet ready for codification and might delay
the work to be done.

86. In the opinion of the vast majority of representatives,
however, it was inadmissible at that stage for the Com-
mission to confine itself to codification of responsibility
for injury to aliens. The scope of the study should be
firmly extended to include the principles governing
responsibility for acts contrary to the purposes and
principles of the United Nations Charter, and especially
acts constituting a threat to international peace and
security. Many speakers supported the Commission's
suggestion that it should begin by studying the general
aspects of State responsibility.

87. Accordingly, the General Assembly, noting that the
International Law Commission had established a Sub-
Committee on State Responsibility, which was to meet

7S Yearbook of the International Law Commission, 1962, vol. I,
p. 45 and ibid., vol. II, document A/5209, p. 189, para. 47.

78 Ibid., p. 191, para. 68.
" Official Records of the General Assembly, Seventeenth Session,

Sixth Committee, 734th to 752nd meetings, and ibid., Seventeenth
Session, Annexes, agenda item 76, document A/5287, paras. 44-47.

in January 1963 and report to the Commission at its
fifteenth session, recommended that the Commission
should:

(b) continue its work on State responsibility, taking into account
the views expressed at the seventeenth session of the General
Assembly and the report of the Sub-Committee on State Respon-
sibility and giving due consideration to the purposes and principles
enshrined in the Charter of the United Nations (resolution 1765
(XVII)).

It should be noted that this recommendation, which was
made in a resolution adopted on 20 November 1962,
was shortly to be confirmed in the declaration contained
in section II of resolution 1803 (XVII) on Permanent
sovereignty over natural resources, adopted by the General
Assembly on 14 December 1962, on the recommendation
of the Second Committee. In that declaration, the
Assembly stated that it

Welcomes the decision of the International Law Commission to
speed up its work on the codification of the topic of responsibility
of States for the consideration of the General Assembly; '8

88. The Sub-Committee on State Responsibility held
seven meetings during its January session.79 AH its
members were present, with the exception of Mr. Lachs,
who was absent because of illness. The Sub-Committee
had before it memoranda prepared by the following
members: Mr. Jimenez de Arechaga (ILC (XIV)/SC.l/
WP.l); Mr. Paredes (ILC (XIV)/SC.1/WP.2 and Add.l,
A/CN.4/SC.1/WP.7); Mr. Gros (A/CN.4/SC.1/WP.3);
Mr. Tsuruoka (A/CN.4/SC.1/WP.4); Mr. Yasseen (A/
CN.4/SC.1/WP.5); Mr. Ago (A/CN.4/SC.1/WP.6).80 The
Sub-Committee held a general discussion of the questions
to be studied in connexion with the work relating to the
international responsibility of States, and with the
directives to be given by the Commission to the Special
Rapporteur on that topic.
89. Some members of the Sub-Committee expressed the
view that it would be desirable to begin the study of the
very broad subject of the international responsibility of
the State by considering a well-defined sector such as
that of responsibility for injuries to the person or pro-
perty of aliens. Other members, on the other hand,
argued that it was necessary to carry out a general study
of the subject, taking care not to confuse the definition of
the rules relating to responsibility with that of the main
rules—and in particular those relating to the treatment
of aliens—the breach of which could give rise to respon-

78 Resolution I A, which appeared in the annex to the report
submitted in 1961 by the Committee on Permanent Sovereignty
over Natural Resources (A/AC.97/5/Rev.2 - E/35U - A/AC.97/13)
contained in fine the following passage:

"Requests the International Law Commission to speed up its
work on the codification of the topic of responsibility of States
for the consideration of the General Assembly".

This report also contains the Secretariat study on the status of per-
manent sovereignty over natural wealth and resources, chapter III
of which gives a most useful survey of "International adjudication
and studies prepared under the auspices of intergovernmental bodies
relating to responsibility of States in regard to the property and
contracts of aliens".

79 Yearbook of the International Law Commission, 1963, vol. II,
document A/5509, annex I, pp. 227 ff.

80 Ibid., pp. 237 ff.
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sibility. Some of the members in this second group
stressed in particular that, in the study of the topic of
responsibility, recent developments of international law
in other fields, notably that of the maintenance of peace,
ought also to be taken into account.

90. In the end, the Sub-Committee agreed unanimously
to recommend that the Commission should, with a view
to the codification of the topic, give priority to the
definition of the general rules governing the international
responsibility of States. It was agreed, firstly, that there
would be no question of neglecting the experience and
material gathered in certain special sectors, especially
that of responsibility for injuries to the person or property
of aliens; and, secondly, that careful attention should
be given to the possible repercussions which new develop-
ments in international law might have had on respon-
sibility. The Sub-Committee suggested that the question
of the responsibility of other subjects of international
law, such as international organizations, should be left
aside.

91. Having reached that general conclusion, the Sub-
Committee discussed in detail an outline programme of
work submitted by Mr. Ago. After that debate, it decided
unanimously to recommend to the Commission the
following main points for consideration in connexion
with the general aspects of the international respon-
sibility of the State, the understanding being that these
points might serve as a guide to the special rapporteur
to be appointed by the Commission.

Preliminary point: Definition of the concept of the
international responsibility of the State.

First point: Origin of international responsibility.

(1) International wrongful act: the breach by a State
of a legal obligation imposed upon it by a rule of inter-
national law whatever its origin and in whatever sphere.

(2) Determination of the component parts of the inter-
national wrongful act.

(a) Objective element: act or omission objectively
conflicting with an international legal obligation of the
State.81 Problem of the abuse of rights. Cases where the
act or omission itself suffices to constitute the objective
element of the wrongful act and cases where there must
also be an extraneous event caused by the conduct.

(b) Subjective element: imputability to a subject of
international law of conduct contrary to an international
obligation. Questions relating to imputation. Imputation
of the wrongful act and of responsibility. Problem of
indirect responsibility.

Questions relating to the requirement that the act or
omission contrary to an international obligation should
emanate from a State organ. System of law applicable
for determining the status of the organ. Legislative,
administrative and judicial organs. Organs acting ultra
vires.

State responsibility in respect of acts of private persons.
Question of the real origin of international responsibility
in such cases.

Must there be fault on the part of the organ whose
conduct is the subject of a complaint ? Objective respon-
sibility and responsibility related to fault lato sensu.
Problems of the degree of fault.82

(3) The various kinds of violations of international
obligations. Questions relating to the practical scope of
the distinctions which can be made.

International wrongful acts arising from conduct alone
and those arising from events. The causal relationship
between conduct and event. Practical consequences of
the distinction.

International wrongful acts and omissions. Possible
consequences of the distinction, particularly with regard
to restitutio in integrum.

Simple and complex, non-recurring and continuous
international wrongful acts. Importance of these distinc-
tions for the determination of the tempus commissi
delicti and for the question of the exhaustion of local
remedies.

Problems of participation in the international wrongful
act.

(4) Circumstances in which an act is not wrongful.

Consent of the injured party. Problem of presumed
consent;

Legitimate sanction against the author of an inter-
national wrongful act;

Self-defence;
State of necessity.

Second point: The forms of international responsibility.

(1) The duty to make reparation, and the right to apply
sanctions to a State committing a wrongful act, as
consequences of responsibility. Question of the penalty
in international law. Relationship between consequences
giving rise to reparation and those giving rise to punitive
action. Possible distinction between international wrongful
acts involving merely a duty to make reparation and
those involving the application of sanctions. Possible
basis for such a distinction.

(2) Reparation. Its forms. Restitutio in integrum and
reparation by equivalent or compensation. Extent of
reparation. Reparation of indirect damage. Satisfaction
and its forms.

(3) Sanction. Individual sanctions provided for in
general international law. Reprisals and their possible
role as a sanction for an international wrongful act.
Collective sanctions.

92. The work of the Sub-Committee on State Respon-
sibility was reviewed by the Commission at its 686th
meeting, held during its fifteenth session (1963), on the

81 The Sub-Committee considered that the question of possible
responsibility based on "risk", in cases where a State's conduct
does not constitute a breach of an international obligation, might
be studied in this connexion.

82 The Sub-Committee believed that it would be desirable to
consider whether or not the study should include the very important
questions which might arise in connexion with the proof of the
events giving rise to responsibility.
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basis of the report prepared by the Chairman of the
Sub-Committee.83

93. All the members of the Commission who took part
in the discussion agreed with the general conclusions
contained in the Sub-Committee's report, and already
mentioned in paragraph 90 above. Some members of the
Commission reiterated their opinion that emphasis should
be placed on State responsibility in matters relating to
the maintenance of peace, in the light of the changes
which had occurred in international law on that subject.
Other members contended that no aspect of responsibility
should be neglected and that a study should be made of
precedents in all fields where the principle of State
responsibility had been applied.

94. The members of the Commission also approved the
work programme proposed by the Sub-Committee,
without prejudice to their position on the substance of
the topics set out in the programme. During the discussion
some doubts or reservations were expressed regarding
the procedures to be adopted to deal with certain problems
arising in connexion with the questions listed. It was
pointed out in that connexion that those questions were
merely intended to serve as a guide for the Special
Rapporteur in his study of the substance of particular
aspects of the definition of general rules governing the
international responsibility of States, but that he would
not be obliged to pursue one solution in preference to
another. The Sub-Committee's suggestion that the
study of the responsibility of other subjects of inter-
national law, such as international organizations, should
be left aside also met with the general approval of the
members of the Commission.

95. After unanimously approving the report of the Sub-
Committee on State Responsibility, the Commission
appointed Mr. Ago as Special Rapporteur for the topic
of State responsibility. It was also agreed that the Secre-
tariat should prepare certain working papers on that
question.

96. The report of the International Law Commission on
the work of its fifteenth session was considered by the
Sixth Committee of the General Assembly at its 780th-
793rd meetings (eighteenth session (1963)).84 With respect
to the problem of the codification of State responsibility,
many representatives congratulated the Sub-Committee
on its work, and all approved the general conclusions
reached by the Commission.

97. One representative, while approving those general
conclusions, stated that in his opinion the problem of
responsibility for injuries caused to aliens was still the
central problem and that it would be wrong to make it
a secondary question. All the other representatives who
spoke on that item, however, supported the Commission's
decision to begin the codification of the topic by defining
the general rules governing State responsibility. Some of
them once more expressed the hope that when doing so,

the Commission would take due account of the recent
evolution of international law, particularly in the sector
of the maintenance of international peace and security.
98. Following that discussion, the General Assembly, in
its resolution 1902 (XVIII) of 18 November 1963,
recommended that the International Law Commission
should:

(b) Continue its work on State responsibility, taking into account
the views expressed at the eighteenth session of the General Assembly
and the report of the Sub-Committee on State Responsibility and
giving due consideration to the purposes and principles enshrined
in the Charter of the United Nations.

99. At its sixteenth session (1964), the Commission had
before it two working papers concerning State respon-
sibility. Those documents, which had been prepared by
the Secretariat in compliance with the wish expressed by
the Commission at its preceding session, contained,
respectively, a summary of the discussions in various
United Nations organs and the resulting decisions and
a digest of the decisions of international tribunals relating
to State responsibility.85

100. Owing, however, to the fact that the term of office
of the members of the Commission would expire in 1966,
and that it was desirable to complete, by that date, the
study of the topics which were already in an advanced
state, the Commission decided to devote its 1964, 1965
and 1966 sessions to the completion of the work on the
law of treaties and special missions, and not to begin its
consideration of the substance of the question of respon-
sibility until it had completed its study of those topics.86

101. In its resolution 2045 (XX) of 8 December 1965,
the General Assembly approved that decision of the
Commission, at the same time recommending that the
Commission should continue, when possible, its work on
State responsibility.

102. In 1967, at its nineteenth session, the Commission
had before it a working note on State responsibility
prepared by the Special Rapporteur.87 Since the term of
office of the members who had been elected in 1962 had
expired in 1966, and since the General Assembly had
altered the membership of the Commission, Mr. Ago
expressed the wish that the Commission, as newly
constituted, should consider afresh the report which it
had approved at its fifteenth session, and that it should
let him know whether it intended to confirm his appoint-
ment and repeat, if it thought necessary, the instructions
it had given him at that time. In that connexion, the
Special Rapporteur drew attention to the work which
the Commission had devoted to the subject at its four-
teenth and fifteenth sessions.

103. The Commission considered the note submitted by
Mr. Ago at its 934th and 935th meetings.88 The decision

83 Yearbook of the International Law Commission, 1963, vol. I,
p. 79 and ibid., vol. II, document A/5509, pp. 223-224, paras. 51-55.

81 Official Records of the General Assembly, Eighteenth Session,
Sixth Committee, and ibid., Eighteenth Session, Annexes, agenda
item 69, document A/5601, paras. 26 and 27.

86 Yearbook of the International Law Commission, 1964, vol. II,
documents A/CN.4/165 and A/CN.4/169, pp. 125 and 132.

86 Ibid., vol. I, 749th meeting, p. 164, paras. 1-6, and ibid., vol. II,
document A/5809, p. 226, paras. 36 and 37.

87 Yearbook of the International Law Commission, 1967, vol. II,
document A/CN.4/96, p. 325.

88 Ibid., vol. I, pp. 225 ff., and ibid., vol. II, documents A/6709/
Rev.l and Rev.l/Corr.l, p. 368, para. 42.
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taken at the fifteenth session to give priority, in the
codification of the topic, to a definition of the general
rules of the international responsibility of States, as
well as the programme of work drawn up for that purpose,
met with the approval of all the members of the Com-
mission. After a discussion, in the course of which
certain questions of detail were also raised, the Com-
mission repeated to Mr. Ago—whose appointment as
Special Rapporteur for that topic had been confirmed—
the instructions it had given him at its fifteenth session.
The Special Rapporteur stated that he intended to present
an initial detailed report on the question of responsibility
at the Commission's twenty-first session.

104. In the Sixth Committee of the General Assembly,
the representatives who spoke on the item at the twenty-
second session (1967) approved the decision recently
taken by the International Law Commission and ex-
pressed the hope that the Commission would finally be
in a position to make progress with that topic, which
had been on its agenda since 1954.89 The General
Assembly accordingly recommended, in its resolu-
tion 2272 (XXII) of 1 December 1967, that the Com-
mission should "expedite the study of the topic of State
responsibility".

105. In 1968, at its twentieth session, the International
Law Commission confirmed its decision to undertake, at
its following session, substantive consideration of the
topic of State responsibility.90

106. On 11 December 1968, at its twenty-third session,
the General Assembly adopted a resolution in which it
recommended, inter alia, that the Commission should:

(c) Make every effort to begin substantive work on State respon-
sibility as from its next session, taking into account the views and
considerations referred to in General Assembly resolutions 1765
(XVII) and 1902 (XVIIT), (resolution 2400 (XXIII)).

107. In 1969, with a view to assisting the International
Law Commission in its work on the question of State
responsibility, the Secretariat published a supplement91

to the "Digest of the decisions of international tribunals
relating to State responsibility" and a supplement92 to
the "Summary of the discussions in various United
Nations organs and the resulting decisions". The two
initial documents93 had been prepared in 1964 at the
Commission's request.

89 Official Records of the General Assembly, Twenty-second Ses-
sion, Sixth Committee, 957th to 968th meetings, and ibid., Twenty-
second Session, Annexes, agenda item 85, document A/6898,
paras. 84-85.

90 Yearbook of the International Law Commission, 1968, vol. II,
document A/7209/Rev.l, p. 224, para. 104.

81 See above, document A/CN .4/208, p. 101.
98 See above, document A/CN.4/209, p. 114.
83 Yearbook of the International Law Commission, 1964, vol. II,

documents A/CN.4/169, and A/CN.4/165, pp. 125 and 132.

ANNEXES

ANNEX I

Project on "diplomatic protection", prepared by the
American Institute of International Law (1925)

[For the text, see Yearbook of the International Law Commissioti,
1956, vol. n , p. 227 (document A/CN.4/96, annex 7).]

ANNEX H

Draft code of international law, adopted by the Japanese branch of
the International Law Association and the Kokusaiho Gakkwai
(International Law Association of Japan) in 1926a

[Original text: English]

II. RULES CONCERNING THE RESPONSIBILITY OF A STATE
IN RELATION TO THE LIFE, PERSON AND PROPERTY OF ALIENS

Article 1

A State is responsible for injuries suffered by aliens within
its territories, in life, person or property through wilful act,
default or negligence of the official authorities in the discharge of
their official functions, if such act, default or negligence constitutes
a violation of international duty resting upon the State to which
the said authorities belong.

a International Law Association, Report of the Thirty-Fourth
Conference, 1926 (London, Sweet and Maxwell, 1927), pp. 382-383.

Article 2

If, in the case of an injury sustained by an alien either in life,
person or property through an act or an omission on the part of a
private individual, and the State within which the injury occurred
has unlawfully refused or neglected to give proper judicial remedies,
the State to which the injured alien belongs may demand redress
by diplomatic means.

The same rule shall apply in the case of an injury sustained by an
alien through an act done by an official outside his official functions.

Article 3

If in time of an insurrection or mob violence an alien has been
made the object of injury in life, person or property for the reason
that he was an alien or was of a particular nationality, the State
within whose territory the injury occurred cannot disclaim respon-
sibility for the occurrence.

Article 4

In case a State is deemed responsible in accordance with the
present Rules it shall make apology, restitution, or reparation or
offer guarantees for the prevention of any recurrence of a similar
act or omission complained of.

Article 5

A State cannot evade the responsibility established by the present
Rules for reasons of its own constitutional law or practice.
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ANNEX m

Draft on "international responsibility of States for injuries on their
territory to the person or property of foreigners", prepared by the
Institute of International Law (1927)

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, pp. 227-229 (document A/CN.4/96, annex 8).]

ANNEX IV

Resolution on "the rule of the exhaustion of local remedies", adopted
by the Institute of International Law in 1956a

[Original text: French}

When a State claims that an injury to the person or property
of one of its nationals has been committed in violation of international
law, any diplomatic claim or claim before a judicial body vested in
the State making the claim by reason of such injury to one of its
nationals is irreceivable if the internal legal order of the State against
which the claim is made provides means of redress available to the
injured person which appear to be effective and sufficient and so
long as the normal use of these means of redress has not been
exhausted.

This rule does not apply:
(a) if the injurious act affected a person enjoying special inter-

national protection;
(6) if the application of the rule has been set on one side by

agreement between the States concerned.

ANNEX V

Resolution on "the national character of an international claim pre-
sented by a State for injury suffered by an individual", adopted by
the Institute of International Law in 1965b

[Original text: French]

The Institute of International Law,
Considering it opportune to formulate with precision the rules

regarding the national character of claims as developed from the
practice of States and from international jurisprudence;

Reserving the study of proposals which might improve the pro-
tection of individuals whether by diplomatic protection or by other
methods and in particular by any special procedures established by
an international organization;

Reserving more especially for later examination the case where the
nationality of the injured individual has changed as a consequence
of territorial modifications of the State of which he was a national
or by modifications of his personal statute;

Adopts the following rules as applicable in the absence of contrary
provisions agreed upon by the Parties:

Article 1

{a) An international claim brought by a State for injury suffered
by an individual may be rejected by the State to which it is presented
unless it possessed the national character of the claimant State both
at the date of its presentation and at the date of the injury. Before
a court (juridiction) seised of such a claim, absence of such national
character is a ground for inadmissibility.

(b) An international claim presented by a new State for injury
suffered by one of its nationals prior to the attainment of independ-
ence by that State, may not be rejected or declared inadmissible in

application of the preceding paragraph merely on the ground that
the national was previously a national of the former State.

Article 2

When the beneficiary of an international claim is a person other
than the individual originally injured, the claim may be rejected by
the State to which it is presented and is inadmissible before the court
seised of it unless it possessed the national character of the claimant
State both at the date of injury and at the date of its presentation.

Article 3

(a) An international claim presented in respect of an injury
suffered by an individual possesses the national character of a State
when the individual is a national of that State or a person which
that State is entitled under international law to assimilate to its
own nationals for purposes of diplomatic protection.

(b) By date of injury is meant the date of the loss or detriment
suffered by the individual.

(c) By date of presentation is meant, in case of a claim presented
through diplomatic channels, the date of the formal presentation
of the claim by a State and, in case of resort to an international
court (juridiction), the date of filing of the claim before it.

Article 4

{a) An international claim presented by a State for injury suffered
by an individual who possesses at the same time the nationalities
of both claimant and respondent States may be rejected by the latter
and is inadmissible before the court (juridiction) seised of the claim.

(b) An international claim presented by a State for injury suffered
by an individual who, in addition to possessing the nationality of
the claimant State, also possesses the nationality of a State other
than the respondent State may be rejected by the latter and is inad-
missible before the court (juridiction) seised of the claim, unless it
can be established that the interested person possesses a closer
(preponderant) link of attachment with the claimant State.

(c) An international claim presented by a State for injury suffered
by an individual may be rejected by the respondent State or declared
inadmissible when, in the particular circumstances of the case, it
appears that naturalization has been conferred on that individual
in the absence of any link of attachment.

ANNEX VI

Draft convention on "responsibility of States for damage done in
their territory to the person or property of foreigners", prepared
by the Harvard Law School (1929)

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, pp. 229-230 (document A/CN.4/96, annex 9).]

ANNEX VII

Draft convention on the international responsibility of States for
injuries to aliens, prepared by the Harvard Law School, 1961a

[Original text: English]

SECTION A

GENERAL PRINCIPLES AND SCOPE

Article 1

(Basic principles of State responsibility)

1. A State is internationally responsible for an act or omission
which, under international law, is wrongful, is attributable to that

a Annuaire de Vlnstitut de droit international, 1956, vol. 46, p. 364.
b Annuaire de Vlnstitut de droit international, 1965, vol. 51,

tome II, pp. 269-271.

a Harvard Law School, Draft Convention on the International
Responsibility of States for Injuries to Aliens (Cambridge, Mass.,
1961).
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State, and causes an injury to an alien. A State which is responsible
for such an act or omission has a duty to make reparation therefor
to the injured alien or an alien claiming through him, or to the
State entitled to present a claim on behalf of the individual claimant.
2. (a) An alien is entitled to present an international claim under
this Convention only after he has exhausted the local remedies
provided by the State against which the claim is made.

(b) A State is entitled to present a claim under this Convention
only on behalf of a person who is its national, and only if the local
remedies and any special international remedies provided by the
State against which the claim is made have been exhausted.

Article 2

(Primacy of international law)

1. The responsibility of a State under Article 1 is to be determined
according to this Convention and international law, by application
of the sources and subsidiary means set forth in paragraph 1 of
Article 38 of the Statute of the International Court of Justice.
2. A State cannot avoid international responsibility by invoking its
municipal law.
3. Nothing in this Convention shall adversely affect any right which
an alien enjoys under the municipal law of the State against which
the claim is made if that law is more favorable to him than this
Convention.

SECTION B

WRONGFUL ACTS AND OMISSIONS

Article 3

(Categories of wrongful acts and omissions)

1. An act or omission which is attributable to a State and causes
an injury to an alien is "wrongful", as the term is used in this
Convention:

(a) if, without sufficient justification, it is intended to cause, or
to facilitate the causing of, injury;

(b) if, without sufficient justification, it creates an unreasonable
risk of injury through a failure to exercise due care;

(c) if it is an act or omission defined in Articles 5 to 12; or
(d) if it violates a treaty.

2. The wrongfulness of such an act or omission may be the result
of the fact that the law of the State does not conform to international
standards or of the fact that the law, although conforming to inter-
national standards, has been misapplied.

Article 4

(Sufficiency of justification)

1. The imposition of punishment for the commission of a crime for
which such punishment has been provided by law is a "sufficient
justification" within the meaning of sub-paragraph 1 (a) of Article 3,
except when the decision imposing the punishment is wrongful under
Article 8.
2. The actual necessity of maintaining public order, health, or mora-
lity in accordance with laws enacted for that purpose is a "sufficient
justification" within the meaning of sub-paragraphs 1 (a) and 1 (b)
of Article 3, except when the measures taken against the injured
alien clearly depart from the law of the respondent State or un-
reasonably depart from the principles of justice or the principles
governing the action of the authorities of the State in the maintenance
of public order, health, or morality recognized by the principal legal
systems of the world.
3. The valid exercise of belligerent or neutral rights or duties under
international law is a "sufficient justification" within the meaning
of sub-paragraphs 1 (a) and 1 (b) of Article 3.

4. The contributory fault of the injured alien, or his voluntary
participation in activities involving an unreasonable risk of injury,
to the extent that such fault or voluntary participation bars the claim
of a person under both the law of the respondent State and the
principles recognized by the principal legal systems of the world,
is a "sufficient justification" within the meaning of sub-paragraph 1 (b)
of Article 3.
5. In circumstances other than those enumerated in paragraphs 1
to 4 of this Article, "sufficient justification" within the meaning of
sub-paragraphs 1 (a) and 1 (6) of Article 3 exists only when the
particular circumstances are recognized by the principal legal
systems of the world as constituting such justification.

Article 5

(Arrest and detention)

1. The arrest or detention of an alien is wrongful:
(a) if it is a clear and discriminatory violation of the law of the

arresting or detaining State;
(b) if the cause or manner of the arrest or detention unreasonably

departs from the principles recognized by the principal legal systems
of the world;

(c) if the State does not have jurisdiction over the alien; or
(d) if the arrest or detention otherwise involves a violation by

the State of a treaty.
2. The detention of an alien becomes wrongful after the State has
failed:

(a) to inform him promptly of the cause of his arrest or detention,
or to inform him within a reasonable time after his arrest or detention
of the specific charges against him;

(6) to grant him prompt access to a tribunal empowered both to
determine whether his arrest or detention is lawful and to order his
release if the arrest or detention is determined to be unlawful;

(c) to grant him a prompt trial; or
(d) to ensure that his trial and any appellate proceedings are not

unduly prolonged.
3. The mistreatment of an alien during his detention is wrongful.

Article 6

(Denial of access to a tribunal or an administrative authority)

The denial to an alien of the right to initiate, or to participate in,
proceedings in a tribunal or an administrative authority to determine
his civil rights or obligations is wrongful:

(a) if it is a clear and discriminatory violation of the law of the
State denying such access;

(b) if it unreasonably departs from those rules of access to tribunals
or administrative authorities which are recognized by the principal
legal systems of the world; or

(c) if it otherwise involves a violation by the State of a treaty.

Article 7

(Denial of a fair hearing)

The denial to an alien by a tribunal or an administrative authority
of a fair hearing in a proceeding involving the determination of his
civil rights or obligations or of any criminal charges against him is
wrongful if a decision or judgment is rendered against him or he is
accorded an inadequate recovery. In determining the fairness of any
hearing, it is relevant to consider whether it was held before an inde-
pendent tribunal and whether the alien was denied:

(a) specific information in advance of the hearing of any claim
or charge against him;

(b) adequate time to prepare his case;
(c) full opportunity to know the substance and source of any

evidence against him and to contest its validity;
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(d) full opportunity to have compulsory process for obtaining
witnesses and evidence;

(<?) full opportunity to have legal representation of his own
choice;

(/) free or assisted legal representation on the same basis as
nationals of the State concerned or on the basis recognized by the
principal legal systems of the world, whichever standard is higher;

(g) the services of a competent interpreter during the proceedings
if he cannot fully understand or speak the language used in the
tribunal;

(/i) full opportunity to communicate with a representative of the
government of the State entitled to extend its diplomatic protection
to him;

(/) full opportunity to have such a representative present at any
judicial or administrative proceeding in accordance with the rules
or procedure of the tribunal or administrative agency;

CO disposition of his case with reasonable dispatch at all stages
of the proceedings; or

(k) any other procedural right conferred by a treaty or recognized
by the principal legal systems of the world.

Article 8

(Adverse decisions and judgments)

A decision or judgment of a tribunal or an administrative authority
rendered in a proceeding involving the determination of the civil
rights or obligations of an alien or of any criminal charges against
him, and either denying him recovery in whole or in part or granting
recovery against him or imposing a penalty, whether civil or criminal,
upon him is wrongful:

(a) if it is a clear and discriminatory violation of the law of the
State concerned;

(b) if it unreasonably departs from the principles of justice
recognized by the principal legal systems of the world; or

(c) if it otherwise involves a violation by the State of a treaty.

Article 9

(Destruction of and damage to property)

1. Deliberate destruction of or damage to the property of an alien
is wrongful, unless it was required by circumstances or urgent neces-
sity not reasonably admitting of any other course of action.
2. A destruction of the property of an alien resulting from the
judgment of a competent tribunal or from the action of the com-
petent authorities of the State in the maintenance of public order,
health, or morality shall not be considered wrongful, provided there
has not been:

(a) a clear and discriminatory violation of the law of the State
concerned;

(b) a violation of any provision of Articles 6 to 8 of this Con-
vention;

(c) an unreasonable departure from the principles of justice
recognized by the principal legal systems of the world; or

(d) an abuse of the powers specified in this paragraph for the
purpose of depriving an alien of his property.

Article 10

(Taking and deprivation of use or enjoyment of property)

1. The taking, under the authority of the State, of any property
of an alien, or of the use thereof, is wrongful:

(a) if it is not for a public purpose clearly recognized as such by
law of general application in effect at the time of the taking; or

(b) if it is in violation of a treaty.
2. The taking, under the authority of the State, of any property

of an alien, or of the use thereof, for a public purpose clearly recog-
nized as such by a law of general application in effect at the time of
the taking is wrongful if it is not accompanied by prompt payment
of compensation in accordance with the highest of the following
standards:

(a) compensation which is no less favorable than that granted to
nationals of such State; or

(6) just compensation in terms of the fair market value of the
property or of the use thereof unaffected by this or other takings
or by conduct attributable to the State and designed to depress the
value of property in anticipation of the taking; or

(c) if no fair market value exists, just compensation in terms of
the fair value of such property or of the use thereof.

If a treaty requires a special standard of compensation, the com-
pensation shall be paid in accordance with the treaty.
3. (a) A "taking of property" includes not only an outright taking
of property but also any such unreasonable interference with the
use, enjoyment, or disposal of property as to justify an inference
that the owner thereof will not be able to use, enjoy, or dispose
of the property within a reasonable period of time after the inception
of such interference.

(b) A "taking of the use of property" includes not only an out-
right taking of use but also any unreasonable interference with the
use or enjoyment of property for a limited period of time.
4. If property is taken by a State in furtherance of a general program
of economic and social reform, the just compensation required by
this Article may be paid over a reasonable period of years, provided
that:

(a) the method and modalities of payment to aliens are no less
favorable than those applicable to nationals;

Q}) a reasonable part of the compensation due is paid promptly;
(c) bonds equal in fair market value to the remainder of the

compensation and bearing a reasonable rate of interest are given
to the alien and the interest is paid promptly; and

(d) the taking is not in violation of an express undertaking by
the State in reliance on which the property was acquired or imported
by the alien.
5. An uncompensated taking of property of an alien or a deprivation
of the use or enjoyment of property of an alien which results from
the execution of the tax laws; from a general change in the value
of currency; from the action of the competent authorities of the
State in the maintenance of public order, health, or morality; or
from the valid exercise of belligerent rights; or is otherwise incidental
to the normal operation of the laws of the State shall not be considered
wrongful, provided :

(a) it is not a clear and discriminatory violation of the law of
the State concerned;

(b) it is not the result of a violation of any provision of Articles 6
to 8 of this Convention;

(c) it is not an unreasonable departure from the principles of
justice recognized by the principal legal systems of the world; and

(d) it is not an abuse of the powers specified in this paragraph
for the purpose of depriving an alien of his property;
6. The compensation and interest required by this Article shall be
paid in the manner specified in Article 39.
7. The term "property" as used in this Convention comprises all
movable and immovable property, whether tangible or intangible,
including industrial, literary, and artistic property, as well as rights
and interests in any property.
8. The responsibility of a State for the annulment or nonperformance
of a contract or concession is determined by Article 12.

Article 11

(Deprivation of means of livelihood)

1. To deprive an alien of his existing means of livelihood by excluding
him from a profession or occupation which he has hitherto pursued
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in a State, without a reasonable period of time in which to adjust
his affairs, by way of obtaining other employment, disposing of his
business or practice at a fair price, or otherwise, is wrongful if the
alien is not accorded just compensation, promptly paid in the manner
specified in Article 39, for the failure to provide such period of
adjustment.
2. Paragraph 1 of this Article has no application if an alien:

(a) has, as a result of professional misconduct or of conviction
for a crime, been excluded from a profession or occupation which
he has hitherto pursued, or

(b) has been expelled or deported in conformity with international
standards relating to expulsion and deportation and not with the
purpose of circumventing paragraph 1.

Article 12

(Violation, annulment, and modification of contracts and concessions)

1. The violation through an arbitrary action of the State of a contract
or concession to which the central government of that State and an
alien are parties is wrongful. In determining whether the action of
the State is arbitrary, it is relevant to consider whether the action
constitutes:

(a) a clear and discriminatory departure from the proper law of
the contract or concession as that law existed at the time of the
alleged violation;

(b) a clear and discriminatory departure from the law of the
State which is a party to the contract or concession as that law
existed at the time of the making of the contract or concession, if
that law is the proper law of the contract or concession;

(c) an unreasonable departure from the principles recognized by
the principal legal systems of the world as applicable to governmental
contracts or concessions of the same nature or category; or

(d) a violation by the State of a treaty,
2. If the violation by the State of a contract or concession to which
the central government of a State and an alien are parties also
involves the taking of property, the provisions of Article 10 shall
apply to such taking.
3. The exaction from an alien of a benefit not within the terms of
a contract or concession to which the central government of a State
and an alien are parties or of a waiver of any term of such a contract
or concession is wrongful if such benefit or waiver was secured through
the use of any clear threat by the central government of the State to
repudiate, cancel or modify any right of the alien under such contract
or concession.
4. The annulment or modification by a State, to the detriment of an
alien, of any contract or concession to which the alien and a person
or body other than the central government of a State are parties is
wrongful if it constitutes :

(a) a clear and discriminatory departure from the proper law of
the contract or concession;

(b) an unreasonable departure from the principles recognized
by the principal legal systems of the world as applicable to such
contracts or concessions; or

(c) a violation by the State of a treaty.

Article 13

(Lack of due diligence in protecting aliens)

1. Failure to exercise due diligence to afford protection to an alien,
by way of preventive or deterrent measures, against any act wrongfully
committed by any person, acting singly or in concert with others, is
wrongful:

(a) if the act is criminal under the law of the State concerned; or
(b) the act is generally recognized as criminal by the principal

legal systems of the world.

2. Failure to exercise due diligence to apprehend, or to hold after
apprehension as required by the laws of the State, a person who has
committed against an alien any act referred to in paragraph 1 of
this Article is wrongful; to the extent that such conduct deprives
that alien or any other alien of the opportunity to recover damages
from the person who has committed the act.

SECTION C

INJURIES

Article 14

(Definitions of injury and causation)

1. An "injury" as the term is used in this Convention, is a loss or
detriment caused to an alien by a wrongful act or omission which
is attributable to a State.
2. Injuries within the meaning of paragraph 1 include, but are not
limited to:

(a) bodily or mental harm;
(6) loss sustained by an alien as the result of the death of another

alien;
(c) deprivation of liberty;
(rf) harm to reputation;
0) destruction of, damage to, or loss of property;
(/) deprivation of use or enjoyment of property;
(g) deprivation of means of livelihood;
(h) loss or deprivation of enjoyment of rights under a contract

or concession; or
(0 any loss or detriment against which an alien is specifically

protected by a treaty.
3. An injury is "caused", as the term is used in this Convention, by
an act or omission if the loss or detriment suffered by the injured
alien is the direct consequence of that act or omission.
4. An injury is not "caused" by an act or omission:

(a) if there was no reasonable relation between the facts which
made the act or omission wrongful and the loss or detriment suffered
by the injured alien; or

(b) if, in the case of an act or omission creating an unreasonable
risk of injury, the loss or detriment suffered by the injured alien
occurred outside the scope of the risk.

SECTION D

ATTRIBUTION

Article 15

(Circumstances of attribution)

A wrongful act or omission causing injury to an alien is "attrib-
utable to a State", as the term is used in this Convention, if it is
the act or omission of any organ, agency, official, or employee of
the State acting within the scope of the actual or apparent authority
or within the scope of the function of such organ, agency, official,
or employee.

Article 16

(Persons and agencies through which a State acts)

1. The terms "organ of a State" and "agency of a State", as used
in this Convention, include the Head of State and any legislative,
deliberative, executive, administrative, or judicial organ or agency
of a State.
2. The terms "official of a State" and "employee of a State", as used
in this Convention, include both a civilian official or employee of
a State and any member of the armed forces or of a para-military
organization.
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Article 17

(Levels of government)

1. The terms "organ of a State", "agency of a State", "official of a
State", and "employee of a State", as used in this Convention,
include any organ, agency, official or employee, as the case may be, of:

(a) the central government of a State;
(b) in the case of a federal State, the government of any state,

province, or other component political unit of such federal State;
(c) the government of any protectorate, colony, dependency, or

other territory of a State, for the international relations of which
that State is responsible, or the government of any trust territory
or territory under mandate for which a State acts as the administer-
ing authority; or

(d) the government of any political subdivision of any of the
foregoing.
2. The terms "organ of a State", "agency of a State", "official of
a State", and "employee of a State", as used in this Convention, do
not include any organ, agency, official, or employee of any enterprise
normally considered as commercial which is owned in whole or in
part by a State or one of the entities referred to in paragraph 1 if
such enterprise is, under the law of such State, a separate juristic
person with respect to which the State neither accords immunity
in its own courts nor claims immunity in foreign courts.

Article 18

(Activities of revolutionaries)

1. In the event of a revolution or insurrection which brings about
a change in the government of a State or the establishment of a
new State, an act or omission of an organ, agency, official, or employee
of a revolutionary or insurrectionary group is, for the purposes of
this Convention, attributable to the State in which the group
established itself as the government.
2. In the event of an unsuccessful revolution or insurrection, an
act or omission of an organ, agency, official, or employee of a revo-
lutionary or insurrectionary group is not, for the purposes of this
Convention, attributable to the State.

SECTION E

EXHAUSTION OF LOCAL REMEDIES

Article 19

( When local remedies considered exhausted)

1. Local remedies shall be considered as exhausted for the purposes
of this Convention if the claimant has employed all administrative,
arbitral, or judicial remedies which were made available to him by
the respondent State, without obtaining the full redress to which he
is entitled under this Convention.
2. Local remedies shall be considered as not available for the
purposes of this Convention:

(a) if no remedy exists through which substantial recovery could
be obtained;

(6) if the remedies are in fact foreclosed by an act or omission
attributable to the State; or

(c) if only excessively slow remedies are available or justice is
unreasonably delayed.

SECTION F

PRESENTATION OF CLAIMS BY ALIENS

Article 20

(Persons entitled to present claims)

1. A claim may be presented, as provided in Article 22, by an injured
alien or by a person entitled to claim through him.

2. Injured aliens, for the purposes of this Convention, include:
(a) the alien who has suffered an injury;
(b) in the case of the killing of an alien, another alien who is:

(1) a spouse of the decedent;
(2) a parent of the decedent;
(3) a child of the decedent; or
(4) a relative by blood or marriage actually dependent on the

decedent for support;
(c) an alien who holds a share in, or other analogous evidence of

ownership or interest in a juristic person which is a national of the
respondent State or of any other State of which the alien is not a
national, and who suffers an injury to such interest through the
dissolution of, or any other injury to, such juristic person, if that
juristic person has failed to take timely steps adequately to defend
the interests of such alien.
3. Upon the death of an alien who has suffered an injury, such claim
as may have accrued to him before his death may be presented by
an heir, if such heir is an alien, or by the personal representative of
the decedent.
4. If a claim has been assigned, it may be presented by the assignee
thereof; provided such assignee is an alien.

Article 21

(Definition of alien, national, and claimant)

1. An "alien", as regards a particular State, is, as the term is used
in this Convention, a person who is not a national of that State.
2. A "person", as the term is used in this Convention, is a natural
person or a juristic person.
3. A "national" of a State, for the purposes of this Convention,
shall be considered to include:

(a) a natural person who possesses the nationality of that State;
(b) a natural person who possesses the nationality of any territory

under the mandate, trusteeship, or protection of that State;
(c) a stateless person having his habitual residence in that State;

and
(d) a juristic person which is established under the law of that

State or of one of the entities referred to in paragraph 1 of Article 17.
4. A member of the armed forces of a State or an official of a State,
who does not possess the nationality of that State, is treated as if
he were a national of that State as regards injuries incurred by him
in the service of that State.
5. A "claimant", as the term is used in this Convention, is a person
who asserts that he is an injured alien or a person entitled to claim
through such injured alien.

Article 22

(Procedure)

1. A claimant is entitled to present his claim directly to the State
alleged to be responsible.
2. A claimant is entitled to present his claim directly to a competent
international tribunal if the State alleged to be responsible has
conferred on that tribunal jurisdiction over such claim.
3. Subject to Article 25, a claimant shall not be precluded from
submitting his claim directly to the State alleged to be responsible
or to an international tribunal by reason of the fact that the State
of which he is a national has refused to present his claim or that
there is no State which is entitled to present his claim.
4. No claim may be presented by a claimant if, after the injury and
without duress, the claimant himself or the person through whom
he derived his claim waived, compromised, or settled the claim.
5. No claim under this Convention may be presented by a claimant
with respect to any injury listed in sub-paragraphs 2 (e), 2(/), 2(g),
or 2 (h) of Article 14:
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(a) if prior to his acquisition of property rights or of a right
to exercise a profession or occupation in the territory of the State
responsible for the injury, or as a condition of obtaining rights under
a contract with or a concession granted by that State, the alien
to whom such rights were accorded agreed to waive such claims as
might arise out of a violation by the respondent State of any of the
rights thus acquired,

(b) if the respondent State has not altered the agreement uni-
laterally through a legislative act or in any other manner, and has
otherwise complied with the terms and conditions specified in the
agreement, and

(c) if the injury arose out of the violation by the State of the rights
thus acquired by the alien.
6. No claim may be presented by a claimant with respect to any
of the injuries listed in paragraph 2 of Article 14, if as a condition
of being allowed to engage in activities involving an extremely high
degree of risk, which privilege would otherwise be denied to him by
the State, the alien has agreed to waive any claim with respect to
such injuries and if the claim arises out of an act or omission
attributable to the State which has a reasonably close relationship
to such activities. Such a waiver is effective, however, only as to
injuries resulting from a negligent act or omission or from a failure
to exercise due diligence to afford protection to the alien in question
and not as to injuries caused by a wilful act or omission attributable
to the State.
7. No claim may be presented by a juristic person if the controlling
interest in that person is in nationals of the State alleged to be respon-
sible or in an organ or agency of that State. This provision shall not,
however, affect the rights of aliens under sub-paragraph 2 (c) of
Article 20.
8. The right of the claimant to present or maintain a claim terminates
if, at any time during the period between the original injury and the
final award, the injured alien, or the holder of the beneficial interest
in the claim while he holds such interest, becomes a national of the
State alleged to be responsible.

SECTION G

ESPOUSAL AND PRESENTATION OF CLAIMS
BY STATES

Article 23

(Espousal of claims and continuing nationality)

1. A State is entitled to present a claim on behalf of its national
directly to the State which is alleged to be responsible and, if the
claim is not settled within a reasonable period, to an international
tribunal which has jurisdiction of the subject-matter and over the
States concerned, whether or not its national has previously pre-
sented a claim under Article 22. If a claim is being presented both
by a claimant and by the State of which he is a national, the right
of the claimant to present or maintain his claim shall be suspended
while redress is being sought by the State.

2. If so provided in an instrument by which a State has conferred
jurisdiction upon an international tribunal pursuant to paragraph 2
of Article 22, the presentation of a claim by any other State on behalf
of the claimant to present or maintain his claim shall be suspended
remedies thus made available to him.
3. A State is not entitled to present a claim on behalf of a natural
person who is its national if that person lacks a genuine connection
of sentiment, residence, or other interests with that State.
4. A State is not entitled to present a claim on behalf of a juristic
person if the controlling interest in that person is in nationals of the
State alleged to be responsible or in an organ or agency of that State.
5. A State is entitled to present a claim of its national arising out
of the death of another person only if that person was not a national
of the State alleged to be responsible.

6. A State has the right to present or maintain a claim on behalf
of a person only while that person is a national of that State. A State
shall not be precluded from presenting a claim on behalf of a person
by reason of the fact that that person became a national of that State
subsequent to the injury.
7. The right of a State to present or maintain a claim terminates, if,
at any time during the period between the original injury and the
final award or settlement, the injured alien, or the holder of the
beneficial interest in the claim while he holds such interest, becomes
a national of the State against which the claim is made.

Article 24

(Waiver, compromise, or settlement of claims by
claimants and imposition of nationality)

1. A State is not entitled to present a claim if the claimant or a
person through whom he derives his claim has waived, compromised,
or settled the claim under paragraphs 4, 5 or 6 of Article 22.
2. A State is not relieved of its responsibility by having imposed
its nationality, in whole or in part, on the injured alien or any other
holder of the beneficial interest in the claim, except when the person
concerned consented thereto or nationality was imposed in connection
with a transfer of territory. Such consent need not be express; it
shall be implied if the law of the State provides that an alien there-
after acquiring real estate, obtaining a concession, or performing
any other specified act shall automatically acquire the nationality
of that State for all purposes and the alien voluntarily fulfills these
conditions. Such a requirement may be applied to both natural and
juristic persons, subject to the provisions of sub-paragraph 2 (c) of
Article 20.

Article 25

(Waiver, compromise, or settlement of claims by States)

A State may by a treaty waive, compromise, or settle any actual
or potential claim of its nationals accruing under this Convention
and may make such waiver, compromise, or settlement binding not
only on itself but also on any actual or potential claimant who is
a national of such State, even if that person became a national of
such State after the waiver, compromise, or settlement was effected.

SECTION H

DELAY

Article 26

(Claims barred by lapse of time)

If the presentation of a claim is delayed, after the exhaustion of
local remedies to the extent provided for in Article 19, for a period
of time which is unreasonable under the circumstances, the claim
shall be barred by the lapse of time.

SECTION I

REPARATION

Article 27

(Form and purpose of reparation)

1. The reparation which a State is required to make for a wrongful
act or omission for which it is responsible may take the form of:

(a) measures designed to re-establish the situation which would
have existed if the wrongful act or omission attributable to the State
had not taken place;

(b) damages; or
(c) a combination thereof.



148 Yearbook of the International Law Commission, 1969, Vol. II

2. Measures designed to re-establish the situation which would have
existed if the act or omission attributable to the State had not taken
place may include:

(a) revocation of the act;
(b) restitution in kind of property wrongfully taken;
(c) performance of an obligation which the State wrongfully

failed to discharge; or
(d) abstention from further wrongful conduct.

3. Damages are awarded in order to:
(a) place the injured alien or an alien claiming through him in as

good a position, in financial terms, as that in which the alien would
have been if the act or omission for which the State is responsible
had not taken place;

(b) restore to the injured alien or an alien claiming through him
any benefit which the State responsible for the injury obtained as the
result of its act or omission; and

(c) afford appropriate satisfaction to the injured alien or an alien
claiming through him for an injury suffered by the injured alien as
the result of an act or omission occasioned by malice, reckless
indifference to the rights of the injured alien, any category of aliens,
or aliens in general, or a calculated policy of oppression directed
against the injured alien, any category of aliens, or aliens in general.
4. Factors normally to be taken into account in the computation of
damages are set forth in Articles 28 to 38, but such enumeration in
no wise limits the scope of this Article.

Article 28

(Damages for personal injury or deprivation of liberty)

Damages for bodily or mental harm, for mistreatment during
detention, or for deprivation of liberty shall include compensation
for past and prospective:

(a) harm to the body or mind;
(b) pain, suffering, and emotional distress;
(c) loss of earnings and or earning capacity;
(d) reasonable medical and other expenses;
(e) harm to the property or business of the alien resulting directly

from such bodily or mental injury or deprivation of liberty; and
(/) harm to the reputation of the alien resulting directly from

such deprivation of liberty.

Article 29

(Damages for death)

Damages in respect of the death of an alien shall include com-
pensation for the expected contribution of the decedent to the support
of the persons specified in sub-paragraph 2 (6) of Article 20.

Article 30

(Damages for wrongful acts of tribunals and
administrative authorities)

1. If, as set forth in Articles 6, 7, and 8, in any civil proceeding an
alien has been denied access to a tribunal or an administrative
authority or an adverse decision or judgment has been rendered
against an alien or an inadequate recovery obtained by an alien,
damages shall include compensation for the amount wrongfully
assessed against or denied such alien and any other losses resulting
directly from such proceeding or denial of access.
2. If in any criminal proceeding an alien has been arrested or detained
as set forth in Article 5 or an adverse decision or judgment has been
rendered against an alien as set forth in Articles 7 and 8, damages
shall, in addition to damages otherwise payable under this Section,
include compensation for the costs of defense, litigation, and judg-
ment, and any other losses resulting directly from such proceeding.

Article 31

(Damages for destruction of and damage to property)

1. Damages for destruction of property under Article 9 shall
include:

(a) an amount equal to the fair market value of the property
prior to the destruction or, if no fair market value exists, the fair
value of such property; and

(b) payment, if appropriate, for the loss of use of the property.
2. Damages for damage to property under Article 9 shall include:

(a) the difference between the value of the property before the
damage and the value of the property in its damaged condition; and

(p) payment, if appropriate, for the loss of use of the property.

Article 32

(Damages for taking and deprivation of use or
enjoyment of property)

1. In case of the taking of property or of the use thereof under
paragraph 1 of Article 10, the property shall, if possible, be restored
to the owner and damages shall be paid for the use thereof.
2. Damages for the taking of property or of the use thereof under
paragraph 2 of Article 10, or under paragraph 1 of Article 10 if
restoration of the property is impossible, shall be equal to the differ-
ence between the amount, if any, actually paid for such property
or for the use thereof and the amount of compensation required by
paragraph 2 of Article 10.

Article 33

(Damages for deprivation of means of livelihood)

Damages for the deprivation of an existing means of livelihood
under Article 11 shall include compensation for any losses caused
the alien by failure to accord him a reasonable period of time in
advance of such deprivation in which to adjust his affairs. In
particular, such damages shall include the difference between the
amount, if any, actually received by the alien in connection with such
deprivation of means of livelihood and the compensation required
by Article 11.

Article 34

(Damages for violation, annulment, or modification
of a contract or concession)

1. Damages for the violation, annulment, or modification of a con-
tract or concession under paragraph 1 or 4 of Article 12 shall include
compensation for losses caused, and gains denied as the result of
such wrongful act or omission or compensation which will restore
the claimant to the same position in which the injured alien was
immediately preceding such act or omission.
2. Damages for the exaction of a benefit not within the terms of a
contract or concession or for the waiver of a term thereof under
paragraph 3 of Article 12 shall include compensation for the benefit
wrongfully exacted.

Article 35

(Damages for failure to exercise due diligence)

Damages for any injury sustained as the result of the failure of
a State under Article 13 to exercise due diligence to afford protection
to an alien or to apprehend or to hold a person who has committed
a criminal act shall be computed as if the State had originally caused
such injury directly.
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Article 36

(Costs)

The claimant shall be reimbursed for those expenses incurred by
him in the local and international prosecution of his claim which
are reasonable in amount and the incurrence of which was necessary
to obtain reparation on the international plane.

ANNEX

Draft convention on the responsibility of States for injuries caused
in their territory to the person or property of aliens, prepared by
the Deutsche Gesellschaft fur Volkerrecht (German International
Law Association) in 1930a

[Original text: German]

Article 37

(Subtraction of damages obtained through other remedies)

Damages which a State is required to pay on account of an act
or omission for which it is responsible shall be diminished by the
amount of any recovery which has been obtained through local and
international remedies. The amount so recovered must be payable
in the form specified in Article 39.

Article 38

(Interest)

1. The amount of any award shall include interest, either by way
of inclusion in the lump sum awarded or by the addition of an amount
computed from the date of the injury to the date of the award. If,
however, the injured alien is dilatory in presenting his claim, such
interest may be computed from the date at which he gave notice of
his claim to the responsible State.
2. Interest on the amount of the award shall be due for the period
from the date of the award to the date of the payment thereof.
3. The rate of interest under paragraphs 1 and 2 shall be that
prevailing with respect to obligations of analogous amount and
duration at the time of the award in the place in which the injured
alien was habitually resident at the time of the injury.

Article 39

(Currency and rate of exchange)

1. Damages shall, except in the case dealt with in paragraph 2 of
this Article, be computed and paid in the currency of the State of
which the injured alien was a national at the time of the injury or,
in the case of claims accruing under Article 12, in the currency
specified in the contract or concession. The respondent State may
pay the award either in that currency or in any other currency
readily convertible to that currency, computed at the rate of exchange
prevailing on the date of the award or payment, whichever is more
favorable to the claimant. In the case of a multiple exchange rate,
the rate of exchange shall be that approved by the International
Monetary Fund for such transactions or, in the absence of a rate
so approved, a rate which is equitable under the circumstances of
the case.

2. If, however, the injured alien was a natural person and had his
habitual residence in the territory of the respondent State for an
extended period of time prior to the injury, damages under
Articles 31 to 34 may, in the discretion of that State, be paid in the
currency thereof.
3. The provisions of this Article shall apply also to the compensa-
tion payable under Articles 10 and 11.
4. Damages and compensation payable 'under paragraphs 1 and 3
of this Article shall be exempt from exchange controls.

Article 40

(Local taxes prohibited)

Neither damages nor compensation shall be subjected to special
taxes or capital levies within the State paying such damages or
compensation pursuant to this Convention.

Article 1

1. Every State is responsible to other States for injury caused in its
territory to the person or property of jaliens as a consequence of the
violation by that State of any of its obligations towards the other
State under international law.
2. The violation of an obligation under international law may
consist of an omission if action or a specific act would, in the
circumstances, have been an obligation under international law.
3. It is immaterial whether the violation results from acts or omis-
sions of the constituent or legislative power, of the Government, of
the administrative authorities, of the courts or of the corporations
and agencies which perform public functions in its territory.
4. Responsibility is not avoided by reason of the fact that an
authority acts beyond its competence, provided that it purports to
be acting in its official capacity and is employing the official machin-
ery, or by reason of the fact that the violation is committed in the
performance of official functions. Where an act does not fulfil these
conditions, the State is responsible in the same manner as in the case
of acts and omissions of private persons.

Article 2

1. In the absence of special agreements or other rules of international
law, every State is obligated to protect the life, freedom and property
of aliens in its territory.
2. This obligation means, in particular, that:

(a) An alien may not be wrongfully deprived of his freedom.
Wrongful deprivation of freedom is deemed to include, in particular,
the upholding of an unlawful arrest, detention in provisional custody
for a manifestly unnecessary or inadmissible length of time, and
imprisonment without due cause or in conditions of unnecessary
hardship.

Qj) Expropriation of duly acquired rights is admissible only for
reasons of the general welfare and against appropriate compensation.

(c) Concessions granted to aliens or rights conferred by contract
on aliens may be withdrawn only for compelling reasons of public
welfare and against full compensation.

(d) The obligations of indebtedness of a State towards an alien
may not be annulled by that State and performance of them may
not be refused by that State without lawful cause. Payments of
interest and repayments of principal may be suspended or modified
only in the event of financial necessity.

Article 3

1. Apart from the foregoing, the State is obligated only to apply
conscientiously to aliens municipal law relating to international law
and to allow them access to the courts.
2. In the case of the application of municipal law in conformity with
international law by its governmental and administrative authorities,
the State is responsible only if it has failed to do all such things as
are appropriate to and necessary in the circumstances in order to
ensure a just application of such municipal law to aliens.

a Institut fiir Internationalen Recht an der Universitat Kiel,
Zeitschrift fur Volkerrecht (Breslau, 1930), vol. XV, pp. 359-364.



150 Yearbook of the International Law Commission, 1969, Vol. II

3. In the case of the application of municipal law in conformity
with international law by its courts, State responsibility arises only
in the event of denial of justice. A denial of justice takes place:

(1) If the courts which exist for the protection of person and
property are not functioning, or are not available to aliens,
or proceedings relating to aliens are unduly prolonged.

(2) If the decision of the court is so defective that it cannot be
deemed to be the expression of a conscientious judicial deter-
mination. Lack of a conscientious judicial determination may
be presumed if the courts do not present those guarantees of
independence which are essential to the proper administration
of justice or if the courts have acted with malice towards aliens
in general or towards persons having the nationality of the
aliens concerned.

Article 4

A federal State is responsible for its component States, irrespective
of whether a case concerns its own obligations under international
law or the like obligations of such component States.

Article 5

1. The State is responsible only according to the measure of Article 1,
paragraph 2, for injury caused in its territory by the acts of private
persons.
2. The public status of an alien and the circumstances under which
he is present in its territory obligate the State to exercise special
diligence and care.

Article 6

1. A State is responsible for injury caused on the occasion of riots
insurrections and civil war or in similar cases only if it has failed to
apply such diligent care as the circumstances require in order to
prevent or counteract the injuries and if it fails to afford to aliens
the same protection and the same compensation for injury as it
affords to its own nationals.

2. If the disturbances are directed against aliens in general or against
persons of a given State or nationality, the State is responsible for
injuries caused to the foreign nationals unless it proves that it is not
chargeable with any failure as specified in paragraph 1.
3. If the State recognizes the insurgents as a belligerent party, its
responsibility terminates in respect of injuries caused after such
recognition. Its responsibility towards States which have recognized
the insurgents as a belligerent party terminates in respect of injuries
caused after such recognition.

Article 7

1. The criterion for State responsibility is afforded solely by inter-
national law.
2. Accordingly, responsibility is not, in particular, avoided by reason
of the fact that the organs of the State:

(1) Are acting in contravention of municipal law or of the orders
of their superiors;

(2) Are complying with the Constitution, with municipal law or
with the orders of their superiors;

(3) Are, in accordance with their municipal law, treating aliens
in the same manner as their own nationals, where the treat-
ment of their own nationals does not conform to the principles
laid down by international law for the protection of life,
freedom and property.

Article 8

1. A State which is responsible in accordance with the foregoing
provisions is obligated towards the State which has been injured in

the person of its nationals to make reparation, in an appropriate
manner and as fully as is practicable, for the injury consequent on
the act which is contrary to international law.
2. An injury which is only remotely connected with the act contrary
to international law is not deemed to be consequent on that act.
3. Damages shall include, in addition to damages for the injury
caused to the injured national, damages for any injury thereby caused
to the State itself.

Article 9

1. The injured State may in the first instance demand the re-
establishment of the situation in fact and in law which would have
existed if the event causing the injury had not taken place, to the
extent that such re-establishment is possible.
2. Difficulties in effecting such re-establishment, and in particular
the necessity of expropriating and compensating third-party assignees,
do not preclude the right to demand such re-establishment.
3. Re-establishment may not be demanded if such a demand is
unreasonable, and in particular if the difficulties of re-establishment
are disproportionate to the advantages for the injured person.

Article 10

1. If re-establishment is not demanded or under the terms of the
preceding article may not be demanded, or if and to the extent
that re-establishment does not constitute full reparation for the injury
caused, the injured person is entitled to monetary compensation.
2. Interest at an appropriate rate shall be paid as from the date of
the injury. Compensation may be demanded for any demonstrable
loss of earnings over and above the amount of the interest. Costs
of litigation shall be reimbursed.
3. The domestic price levels of the State causing the injury shall
not be taken into account in computing the amount of compensation
if that State had depressed the domestic price through special
measures. If the injured person is compelled by circumstances to
obtain the compensation or to re-establish his livelihood outside
the State causing the injury, the price and currency levels of the State
in which he obtains the compensation or re-establishes his livelihood
shall be taken into account.

Article 11

The compensation shall be placed at the disposal of the State
which has been injured in the person of one of its nationals. If
payment to the injured private person is demanded, this may only
be deemed to constitute designation of the place of payment for the
State entitled to compensation.

Article 12

1. A State injured in the person of its nationals may in appropriate
cases demand, in addition to re-establishment of the situation
formerly existing and in addition to compensation for material
injury, compensation for mental injury.
2. The foregoing shall apply in particular in the case of serious
violations of the life, freedom, reputation, intellectual property or
means of livelihood of aliens.

Article 13

1. Where an injured private person has a claim to compensation
under the terms of municipal law, the State injured in the person
of one of its nationals may advance its claim to compensation under
international law only if and to the extent that the municipal law
of the responsible State does not make available to the injured
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private person in this connexion legal remedies that are effective
and adequate and are endowed with the necessary guarantees, or if
and to the extent that the injured private person has employed and
exhausted such legal remedies without obtaining reparation for his
injury.

2. This restriction shall not apply if, in the circumstances, the
injured private person cannot reasonably be expected to employ
such legal remedies.

(Reservation to article 13)

The foregoing shall be without prejudice to the question whether,
to what extent and in what manner it is advisable to grant to injured
private persons an individual right to bring actions before inter-
national tribunals and to the question in what relationship the
proceedings and judgements of such international tribunals stand to
the proceedings and judgements of domestic tribunals and 'to those
of the international tribunals which have jurisdiction of disputes
between States in matters of State responsibility, inasmuch as these
questions appear to be not yet ripe for regulation by international
treaty.

Article 14

1. Without prejudice to the provisions of articles 9 to 13, a State
injured in the person of its nationals may demand satisfaction,
where the general principles of international law entitle it to do so.

2. Such satisfaction may not be disproportionate to the injury or
by its nature be humiliating to the State affording satisfaction.

Article 15

A State injured in the person of its nationals may hold the State
causing the injury responsible only if the injured private persons
were already its nationals at the time of the injury or if it was entitled
at that time under existing international law to grant them protection.

Article 16

1. Unless otherwise provided in special agreements between indi-
vidual States, such States undertake to refer any disputes concerning
the interpretation and application of this Convention to commissions
of inquiry, settlement boards, arbitral tribunals or the Permanent
Court of International Justice, and to take measures of self-defence
only if the other party refuses such a settlement of the disputes.

2. Measures of self-defence shall not exceed the bounds of necessity
and shall not be disproportionate to the injury. In the event of
disagreement on whether this is the case, the States shall endeavour
to settle the disagreement by peaceful means.

Article 17

This Convention shall be without prejudice to special provisions
of martial law.

Article 18

Where, under the national legislation of a State which is obligated
in accordance with this Convention to provide compensation for
injury or under international agreements which a State has concluded
with other States parties to this Convention, the obligation to
provide compensation has been made dependent on a guarantee
of reciprocity, reciprocity is deemed to be guaranteed in the case
of States which are signatories of this Convention.

ANNEXES

Draft treaty concerning the responsibility of a State for internationally
illegal acts, prepared by Professor Strupp in 1927 »

[Original text: German]

Convinced that the question of the international responsibility of
States, which has so often given rise to doubts and difficulties can
and must be regulated by treaty, the High Contracting Parties have
agreed upon the following articles, reserving for a subsequent treaty
the responsibility of States in the absence of illegality.

Article 1

A State is responsible to other States for the acts of persons or
groups whom it employs for the accomplishment of its purposes
(its "organs"), in so far as these acts conflict with the duties which
arise out of the State's international legal relations with the injured
State.

If the act consists of an omission, the employing State is responsible
only if it is chargeable with fault.

Article 2

Such responsibility is not relieved or avoided by the fact that
the person or group has exceeded his or its authority provided it
had general jurisdiction to undertake the act or action in question.

Article 3

A State is responsible only according to the measure of Article 1,
paragraph 2, for the acts of private persons, especially for disadvan-
tages or injuries which foreigners sustain on the occasion of riots,
insurrections, civil war and in similar cases through the acts of
persons or groups.

Article 4

In the case of an omission, a State may release itself from respon-
sibility by proving that it has not acted wilfully or has not negligently
failed to observe the necessary care.

Such care is required as may be demanded from a civilized or
constitutional State (Kultur- oder Rechtsstaat).

Defective legislation, and particularly in federal States constitu-
tional limitations upon the legislative power of the central govern-
ment, can neither release nor diminish the responsibility of a State.

Article 5

In composite States (federations, confederations, protectorates) the
sovereign State (Oberstaat) is responsible for the inferior or protected
State (Unterstaat). Articles 1 and 2 are to be applied here also.

Article 6

The State is responsible for courts only if they have been guilty
of an intentional denial or delay of justice.

a K. Strupp, Die volkerrechtliche Haftung des Staates insbeson-
dere bei Handlungen Privater, Abhandhmg zur fortschreitenden
Kodification des internationalen Rechts, Heft 1 (Kiel, 1927). Transla-
tion by the Harvard Law School, Research in International Law:
Nationality, Responsibility of States, Territorial Waters (Drafts
of Conventions prepared in anticipation of the first Conference on
the Codification of International Law, The Hague, 1930) (Cambridge
Mass., 1929) Part II, Appendix No. 8, pp. 235-236.
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A denial of justice takes place if foreigners are denied access to
the courts or if, contrary to existing international duties, such access
is made dependent upon special conditions.

Article 7

An injured State is not unlimited in its election of remedies. Such
remedies may not be uncommensurate in severity with the original
injury or by their nature be humiliating.

Article 8

If a private person is injured, a State may advance a claim only
if the injured person was at the time of injury a citizen of the State.

Article 9

All claims arising of this treaty, if diplomatic processes fail to
result in an agreement, or if special tribunals are not otherwise
designated by treaty, shall be submitted to the Permanent Court
of International Justice at The Hague.

Article 10

The international rules concerning the responsibility of States in
the absence of illegality are not affected by this treaty.

Article 11

This treaty shall come into force as soon as at least five Powers
have deposited their ratification a t . . . and only in relations between
or among the ratifying States. For other States, particularly non-
signatories, to whom adhesion is unconditionally open, the treaty
shall come into force with the deposit of ratifications a t . . . .

ANNEX X

Draft convention on the responsibility of States for international
wrongful acts, prepared by Professor Roth in 1932a

[Original text: German]

Article 1

A State is responsible for the acts contrary to international law
of any individuals whom or corporations which it entrusts with the
performance of public functions, provided that such acts are within
the general scope of their jurisdiction.

Article 2

The State is not liable for the acts of private persons.

Article 3

The State is liable for omissions only if it has failed to exercise
such care as should, with due regard to the circumstances, be
expected of a member of the international community.

Article 4

The State may not evade its liability by invoking its municipal law.

Article 6

In the event of domestic disturbances, the State is liable only
according to the measure of articles 1 to 4.

Article 7

A State is liable for its judicial organs only in cases of perversion
or denial of justice. "Denial of justice" takes place if:

\. The State does not have available such courts as are necessary
for the protection of aliens;

2. The available courts do not proceed in a proper manner;
3. Aliens are, contrary to existing obligations, denied access to

the courts.

Article 8

Compensation shall in every case be provided for the injury
caused by the acts contrary to international law.

Article 9

Where a private person is injured, a claim may be advanced by
diplomatic representation only if all domestic legal remedies have
been exhausted, unless in the circumstances the injured person cannot
reasonably be expected to employ such legal remedies.

Article 10

Where a private person is injured, a claim may be presented only
if the injured person was at the time of the injury a national of the
complainant State, or if the illegality of the act under international
law also affects the State accepting the injured person.

Article 11

Any disputes concerning this Convention shall, if diplomatic
agreement is not possible, be submitted to the Permanent Court of
International Justice.

ANNEX XI

Recommendation concerning "claims and diplomatic intervention",
adopted at the First International American Conference (Wash-
ington, 1889-1890)

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, p. 226 (document A/CN.4/96, annex 4).]

ANNEX Xn

Convention relative to the rights of aliens, signed at the Second
International Conference of American States (Mexico City, 1902)

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, p. 226 (document A/CN.4/96, annex 5).]

Article 5

In the case of confederations and of dependencies under inter-
national law, the sovereign State (Oberstaat) is liable for the inferior
State (Unterstaat).

a A. Roth, Das volkerrechtliche Delikt vor und in den Verhand-
lungen auf der Haager Kodifications Konferenz 1930 (Leipzig, Uni-
versitatsverlag von Robert Noske, 1932), pp. 177-178.

ANNEX Xin

Resolution on 'international responsibility of the State", adopted
at the Seventh International Conference of American States
(Montevideo, 1933)

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, pp. 226-227 (document A/CN.4/96, annex 6).]
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ANNEX XIV

Principles of international law that govern the responsibility of the
State in the opinion of Latin American countries, prepared by the
Inter-American Juridical Committee in 1962a

Intervention in the internal or external affairs of a State is not
admissible to enforce the responsibility of said State.

On the contrary, intervention establishes the responsibility of the
intervening State.

II

The State is not responsible for acts or omissions with respect
to foreigners except in those same cases and conditions where,
according to its own laws, it has such responsibility towards its own
nationals.

Ill

The responsibility of the State for contractual debts claimed by
the government of another State to be due to it or its nationals
cannot be enforced by recourse to armed force.

This principle applies even where the debtor State fails to reply
to a proposal for arbitration or fails to comply with an arbitral
award.

IV

A State is relieved of all international responsibility if the alien
has, by contract, renounced the diplomatic protection of his govern-
ment, or if domestic legislation subjects the contracting alien to
the jurisdiction of the local courts, or if it places him in a similar
status with nationals for all purposes of the contract.

Damages suffered by aliens as a consequence of disturbances or
commotion of a political or social nature and injuries caused to
aliens by acts of private parties create no responsibility of the State,
except in the case of the fault of duly constituted authorities.

VI

The theory of risk as the basis for international responsibility
is not admissible.

VII

The State responsible for an aggressive war is responsible' for
damages that may arise therefrom.

VIII

The obligation of the State regarding judicial protection shall
be considered as having been fulfilled when it places at the disposal
of foreigners the national courts and the legal remedies essential
to implement their rights. A State cannot initiate diplomatic claims
for the protection of its nationals nor bring an action before an
international tribunal for this purpose when the means of resorting
to the competent courts of the respective State have been made
available to the aforementioned nationals.

Therefore:
(a) There is no denial of justice when aliens have had available

the means to place their case before competent domestic courts
of the respective States.

(/>) The State has fulfilled its international obligations when the
judicial authority pronounces its decision, even if it disallows the
claim, action or appeal brought by the foreigner.

(c) The State is not internationally responsible for a judicial
decision that is not satisfactory to the claimant.

TX

The State is responsible if it provides aid, within its territory
or abroad, to persons who conspire or encourage hostile movements
against a foreign State, or when it fails to take the available legal
measures to prevent such situations from arising.

X

The definition and enumeration of the basic rights and duties
of the States, contained in American international declarations and
treaties, also represent a contribution to the development and
codification of the international law regarding the responsibility
of the State.

ANNEX XV

Principles of international law that govern the responsibility of the
State in the opinion of the United States of America, prepared by
the Inter-American Juridical Committee in 1965a

General standard of responsibility

When a State admits foreigners to its territory, it has an inter-
national duty to protect their life and property according to a
minimum standard of rights determined by international law.

Neither the receiving State nor the foreigner's State can by
its own law determine this international standard. It is determined
by international law.

A State that fails to comply with the applicable international law,
as regards the person or property of foreigners in its territory,
incurs international responsibility and must make reparation in
such form as may be appropriate.

II

Responsibility for acts and omissions of the legislative organ
(including deprivation of property)

Enactment of legislation of a constitutional or any other character
incompatible with international customary law or the treaty rights
of other States will, if enforced by the State to the injury of a
foreigner, give rise to international responsibility.

Failure to enact legislation necessary for the purpose of imple-
menting a treaty or other international obligation of the State makes
the State responsible internationally, if an injury is caused thereby
to a foreigner or his property.

Enacting legislation incompatible with the terms of concessions
or contracts granted to or concluded with foreigners or of a nature

a Inter-American Juridical Committee, Contribution of the
American Continent to the principles of international law that govern
the responsibility of the State, document CIJ-61, in OAS Official
Records, OEA/Ser.I/VI.2 (Washington D.C., Pan American
Union, 1962), chap. Ill, pp. 7-8.

a Inter-American Juridical Committee, Contribution of the
American Continent to the principles of international law that govern
the responsibility of the State, document CIJ-78, in OAS Official
Records, OEAjSer.IlVl.2 (Washington D.C., Pan American Union,
1965), pp. 7-12.
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to obstruct their execution may make the State responsible inter-
nationally, if an injury is caused thereby to a foreigner or his
property.

Similarly, the enactment of legislation infringing vested rights
of foreigners and the repudiation of debts may form the basis for
State responsibility for injuries caused thereby, since a State may
not take property of aliens except for a public purpose and upon
payment of just compensation.

Ill

Responsibility for acts of tribunals, denial of justice

The State becomes responsible when there is a pronounced degree
of improper administration of justice by the courts, some notable
examples of which are as follows:

(a) Refusal to allow foreigners access to tribunals to defend their
rights.

(b) Decisions of the tribunal irreconcilable with the treaty
obligations or the international duties of the State.

(c) Unconscionable delay on the part of the tribunal.
(rf) Decisions of the tribunal that are manifestly discriminatory

against foreigners.
(e) The use of the tribunal to harass and persecute foreigners.
(/) The courts are under the arbitrary control of the executive.

IV

Responsibility for acts of executive officials

A State becomes responsible when there is a pronounced degree
of improper governmental administration due to acts or omissions
of executive officials.

Acts of private persons (failure to protect aliens, failure to
apprehend and punish individuals who injure aliens)

The State is not responsible for the acts of private persons since
international responsibility of the State must be attributable to an
official or agency of the government.

The State, however, is responsible for:
(a) A failure to exercise due diligence to protect the life and

property of foreigners.
(b) A failure to exercise due diligence to apprehend and punish

private individuals who injure foreigners.

VI

Damage caused by insurgents, rioters, or mob violence

For damage done to the person or property of foreigners by
persons engaged in insurrections or riots, or through mob violence,
in general the State is not responsible in such cases, except:

(a) Where negligence on the part of the Government or its
officials can be established, or where connivance on the part of the
latter can be shown.

(£>) Where the Government pays compensation for damage done
in such cases to its own nationals or to other foreigners.

(c) Where a rebellion is successful and the insurgent party which
did the damage is installed in power and becomes the Government.

VII

Responsibility of the State for acts of its subdivisions

Responsibility of the State for acts of its subdivisions applies
to tort cases but not ordinarily to contract cases.

VIII

Circumstances in which a State is entitled
to disclaim responsibility

In each particular case, there are factual circumstances that
permit a State to disclaim responsibility.

Several arbitral awards are cited in this respect, among them:
(a) The United States was exonerated from responsibility for the
capture of a British vessel in 1794 by United States privateers when
the loss to the ship's cargo was due to negligence of the claimant
in failing to make a timely appeal to United States authorities and
demand bond and bail; (/>) Nonadmission of a claim for imprison-
ment, damage to reputation, and bankruptcy where the claimant
who was arrested as a spy was given opportunity to return to France
and refused to do so.

IX
Exhaustion of the remedies afforded by the municipal law

The enforcement of the responsibility of the State under inter-
national law is ordinarily subordinated to the exhaustion by the
individuals concerned of the remedies afforded by the municipal
law of the State whose responsibility is in question.

X

The Calvo Clause and exhaustion of local remedies

Where an alien contracts with a national Government and agrees
not to resort to the diplomatic or other protection of the Govern-
ment of the State of which he is a national, in connection with the
contract, his Government is not precluded from espousing a claim
based on a violation of international law by the other Government.

According to the United States jurisprudence, the Calvo Clause
in no case acquired true legal force, in the sense that its existence
influenced the final decision of a case that, in its absence, would
have been decided in a contrary way.

The Calvo Clause generally provides that the alien must rely
upon local remedies for the adjustment of differences arising under
the contract and may not invoke the diplomatic protection of his
Government.

XI

National character of the claim

Ordinarily the person interested in the claim should be a national
of the State making the claim from the time of damage until the
claim is settled.

XII

Modes of settlement

A State may present by diplomatic representation a claim for
reparation for the injury caused by the breach or nonperformance
of an international obligation.

Where recourse to diplomatic representation does not settle
disputes arising from the breach or nonperformance of an inter-
national obligation, States are under a duty to submit the dispute
to impartial third-party decision, or some other means of pacific
settlement.

ANNEX XVI

Conclusions of the report of the Sub-Committee on State Responsi-
bility, annexed to Questionnaire No. 4 adopted by the League of
Nations Committee of Experts for the Progressive Codification
of International Law (Geneva, 1926)

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, pp. 222-223 (document A/CN.4/96, annex 1).]
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ANNEX XVII

Bases of discussion drawn up in 1929 by the Preparatory Committee
of the Conference for the Codification of International Law (The
Hague, 1930) arranged in the order that the Committee considered
would be most convenient for discussion at the Conference

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, pp. 223-225 (document A/CN.4/96, annex 2).]

ANNEX XX

Draft on international responsibility of the State for injuries caused
in its territory to the person or property of aliens, prepared in 1957
by Mr. F. V. Garcia Amador, Special Rapporteur of the Interna-
tional Law Commission on State responsibility

[For the text, see Yearbook of the International Law Commission,
1957, vol. II, pp. 128-129 (document A/CN.4/106, annex).]

ANNEX XVIII

Text of articles adopted in first reading by the Third Committee of
the Conference for the Codification of International Law (The
Hague, 1930)

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, pp. 225-226 (document A/CN.4/96, annex 3).]

ANNEX XXI

Draft on international responsibility of the State for injuries caused
in its territory to the person or property of aliens, prepared in 1958
by Mr. F. V. Garcia Amador, Special Rapporteur of the Interna-
tional Law Commission on State responsibility

[For the text, see Yearbook of the International Law Commission,
1958, vol. II, pp. 71-73 (document A/CN.4/111, annex).]

ANNEX XIX

Bases of discussion drawn up in 1956 by Mr. F. V. Garcia Amador,
Special Rapporteur of the International Law Commission on State
responsibility

[For the text, see Yearbook of the International Law Commission,
1956, vol. II, pp. 219-221 (document A/CN.4/96, para 241).]

ANNEX XXII

Revised draft on international responsibility of the States for injuries
caused in its territory to the person or property of aliens, prepared
in 1961 by Mr. F. V. Garcia Amador, Special Rapporteur of the
International Law Commission on State responsibility

[For the text, see Yearbook of the International Law Commission,
1961, vol. II, pp. 46-49 (document A/CN.4/134 and Add.l, and
addendum).]

ANNEX XXIII

List of International Law Commission documents relating to State responsibility

Document Title

A/CN.4/80 Memorandum presentado por F. V. Garcia Amador

A/CN.4/96 State responsibility: International responsibility: report by
F. V. Garcia Amador, Special Rapporteur

A/CN.4/106 State responsibility: International responsibility: second
report by F. V. Garcia Amador, Special Rapporteur

A/CN.4/111 State responsibility: International responsibility: third
report by F. V. Garcia Amador, Special Rapporteur

A/CN.4/119 State responsibility: International responsibility: fourth
report by F. V. Garcia Amador, Special Rapporteur

A/CN.4/125 State responsibility: International responsibility: fifth
report by F. V. Garcia Amador, Special Rapporteur

A/CN.4/134 State responsibility: International responsibility: sixth
and Add.l report by F. V. Garcia Amador, Special Rapporteur

A/CN.4/152 Report by Mr. Roberto Ago, Chairman of the Sub-
Committee on State responsibility

Appendix: Memoranda submitted by members of the Sub-
Committee

ILC (XIV)/SC.l/WP.l. The duty to compensate for the
nationalization of foreign property: submitted by
Mr. Eduardo Jimenez de Arechaga

ILC (XIV)/SC.1/WP.2 and Add.l. An approach to State
responsibility: submitted by Mr. Angel Modesto Paredes

A/CN.4/SC.1/WP.3. Working paper prepared by Mr. Andre
Gros

A/CN.4/SC.1/WP.4. Working document prepared by
Mr. Senjin Tsuruoka

Reference

Yearbook of the International Law
Commission, 1954, vol. II, p. 21.

Ibid., 1956, vol. II, p. 173.

Ibid., 1957, vol. II, p. 104.

Ibid., 1958, vol. II, p. 47.

Ibid., 1959, vol. II, p. 1.

Ibid., 1960, vol. II, p. 41.

Ibid., 1961, vol. II, p. 1.

Ibid., 1963, vol. II, p. 227.

Ibid., vol. II, p. 237.

Ibid., p. 244.

Ibid., p. 246.

Ibid., p. 247.
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Document Title Reference

A/CN.4/165

A/CN.4/169

A/CN.4/196

A/CN.4/208

A/CN.4/209

A/CN.4/SC.1/WP.5. Working paper prepared by Mr. Mus- Ibid., p. 250.
tafa Kamil Yasseen

A/CN.4/SC.1/WP.6. Working paper prepared by Mr. Ro- Ibid., p. 251.
berto Ago

A/CN.4/SC.1/WP.7. The social nature of personal respon- Ibid., p. 256.
sibilities: working paper prepared by Mr. Angel Modesto
Paredes

State responsibility: Summary of the discussions in various Ibid., 1964, vol. II, p. 125.
United Nations organs and the resulting decisions: work-
ing paper prepared by the Secretariat

Digest of the decisions of international tribunals relating to Ibid., p. 132.
State responsibility, prepared by the Secretariat

State responsibility: note by Mr. Roberto Ago, Special Ibid., 1967, vol. II, p. 325.
Rapporteur

Reproduced in this volume,
p. 101.

Supplement to the "Digest of the decisions of international
tribunals relating to State responsibility", prepared by the
Secretariat

Proposals submitted to, and decisions of, various United Reproduced in this volume,
Nations organs relating to the question of State respon- p. 114.
sibility: supplement prepared by the Secretariat to the
document A/CN.4/165


