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Preface

1. At the twenty-ninth session of the General Assembly,
the Sixth Committee devoted 14 meetings to consideration
of the report of the International Law Commission on the
work of its twenty-sixth session.! About 20 delegations,
accounting for the majority of those which took part in
the discussion of the report, mentioned in terms which
were an encouragement to the Special Rapporteur the
work of the Commission on the articles concerning treaties
concluded between States and international organizations
or between two or more international organizations.?
In these statements, suggestions and recommendations
were made which will undoubtedly assist the future work
of the International Law Commission on this subject.
Following this discussion, the Sixth Committee recom-
mended that the International Law Commission should
inter alia:

(d) Proceed with the preparation of draft articles on treaties
concluded between States and international organizations or between
international organizations.

2. The General Assembly, in its turn, adopted the same
recommendation in its resolution 3315 (XXIX) of 14
December 1974. The Special Rapporteur therefore con-
sidered that it was his duty to present in this fourth report
the continuation of the draft articles, the first five articles
having been adopted by the Commission in 1974.> The
draft articles presented in this report cover the questions
dealt with in articles 7 to 34 of the Vienna Convention
on the Law of Treaties (1969);* in addition, provisions
have been added corresponding to three subparagraphs in
article 2, paragraph 1 of the 1969 Convention, study of
which had been postponed until certain articles to which
they seemed to be related were considered.

3. Five articles involve no change in relation to the
provisions of the 1969 Convention: article 26 (Pacta sunt
servanda), article 28 (Non-retroactivity of treaties) and
the whole of part III, section 3, of the Convention (articles
31, 32 and 33) concerning interpretation of treaties. These
are very general rules relating to the very essence of the
conventional mechanism. Most of the other articles of the
1969 Convention—and in particular articles 8, 10, 12, 13,
15, 17, 18, 19 to 23, 24 and 25—required only purely
drafting changes, of which the most important sometimes
consisted in distinguishing for the sake of clarity, as had
already been done previously, between treaties between

v Yearbook... 1974, vol. II (Part One), p. 157, document A/9610/
Rev.1.

2 See Official Records of the General Assembly, Twenty-ninth
Session, Annexes, agenda item 87, document A /9897, paras. 136-157.
3 See Yearbook... 1974, vol. I (Part One), p. 135 et seq., docu-
ment A/CN.4/279, and p. 292, document A/9610/Rev.1, para. 134.
4 For the text of the Convention, see Official Records of the
United Nations Conference on the Law of Treaties, Documents of the
Conference (United Nations publication, Sales No. E.70.V.5), p. 289.

The Convention will be referred to hereafter as “the 1969 Conven-
tion*,

one or more States and one or more international organi-
zations, and treaties between two or more international
organizations. In certain cases, however (for example
articles 16, 27 or 29), the drafting changes—or even the
lack of drafting changes—pose more difficult problems.

4. Finally, a small number of substantive problems have
been raised by the articles submitted to the Commission.

5. In the first place, mention must be made of the ques-
tion of full powers (article 7); in fact there is in practice
considerable freedom with regard to full powers of inter-
national organizations and the problem arises of how to
respect this practice while at the same time establishing
a general principle.

6. Secondly, articles 9 and 10 concerning adoption and
authentication require clarification of the role of inter-
national organizations. When such organizations intervene
as potential parties to a treaty, with a position entirely
comparable to that of a State, the rules of the 1969
Convention may apply. But sometimes international
organizations play, with regard to a treaty, a role which
is not that of a potential party, or it is not intended to give
them all the rights of a party to a treaty: in this case, the
rules of the Convention should not apply.

7. Thirdly, article 11 of the 1969 Convention raises the
question, in the wording which evolved during the dis-
cussion at the United Nations Conference on the Law of
Treaties, of the entire system of the Convention regarding
the various forms of conclusion of treaties. The signifi-
cance of this system must be analysed before it can be
transposed to agreements concluded by international
organizations. In fact, although the 1969 Convention is
extremely flexible regarding the substance and name of the
procedures, the question of “ratification” in the case of
international organizations requires further study.

8. Fourthly, while articles 19 et seq. concerning reserva-
tions may be extended to agreements of international
organizations with no difficulty, attention must be drawn
to two important points. The first is that such an extension
is for the time being of hardly any practical consequence,
because international organizations do not in fact par-
ticipate in open multilateral conventions for which the
question of reservations is important. Secondly, if in the
future multilateral conventions were in fact to be opened
to international organizations, it would be necessary in
general to draw a clear distinction between the competence
of the organizations and that of the member States;
otherwise inextricable difficulties would arise with regard
to reservations.

9. Lastly, both territorial scope (article 29) and appli-
cation of successive treaties relating to the same subject-
matter (article 30) must be entirely reconsidered in the
light of specific factors, the most important of which is the
relationship between the organization and its member
States.

10. These are the general features of the draft articles
submitted in the present report for the consideration of the
Commission.
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Draft articles and commentary

PARTII. CONCLUSION AND ENTRY
INTO FORCE OF TREATIES

SEcTION 1. CONCLUSION OF TREATIES

Article 7.  Full powers’®

1. A person is considered as representing a State for
the purpose of adopting or authenticating the text of a treaty
or for the purpose of expressing the consent of the State
to be bound by a treaty if:

(a) he produces appropriate full powers; or

(b) it appears from the practice of the States and inter-
national organizations concerned or from other circum-
stances that their intention was to consider that person as
representing the State for such purposes and to dispense
with full powers,

2. In virtue of their functions and without having to
produce full powers, the following are considered as repre-
senting their State:

(@) Heads of State, Heads of Government and Ministers
for Foreign Affairs, for the purpose of performing all acts
relating to the conclusion of a treaty;

(b) representatives accredited by States to an interna-
tional conference or to an international organization or one
of its organs, for the purpose of adopting the text of a
treaty in that' conference, organization or organ or of a
treaty with that organization.

3. A person is considered as representing an interna-
tional organization for the purpose of adopting or authen-
ticating the text of a treaty or for the purpose of expressing
the consent of the organization to be bound by a treaty if:

(@) he produces appropriate full powers; or
(b) it appears from the practice of the States and inter-
national organizations concerned or from other circum-

5 Corresponding provision of the 1969 Convention:

“Article 7. Full powers

“1. A person is considered as representing a State for the
purpose of adopting or authenticating the text of a treaty or for
the purpose of expressing the consent of the States to be bound
by a treaty ift

(a) he produces appropriate full powers; or

(b) it appears from the practice of the States concerned or from
other circumstances that their intention was to consider that
person as representing the State for such purposes and to dispense
with full powers.

“2. In virtue of their functions and without having to produce
full powers, the following are considered as representing their
State:

(a) Heads of State, Heads of Government and Ministers for
Foreign Affairs for the purpose of performing all acts relating to
the conclusion of a treaty;

(b) heads of diplomatic missions, for the purpose of adopting
the text of a treaty between the accrediting State and the State
to which they are accredited;

(c) representatives accredited by States to an international
conference or to an international organization or one of its
organs, for the purpose of adopting the text of a treaty in that
conference, organization or organ®,

stances that their intention was to consider that person as
representing the organization for such purposes and to
dispense with full powers.

COMMENTARY

(1) The first two paragraphs of this draft article deal with
the powers of representatives of States and the third
paragraph deals with the powers of representatives of
international organizations.

(2) It was necessary to reproduce the essence of the
provisions of the 1969 Convention concerning represen-
tatives of States; this is because such representatives are
called upon to take part in all treaties covered by these
draft articles which are concluded between one or more
States and one or more international organizations. It
would not have been sufficient simply to include a refer-
ence to article 7 of the 1969 Convention, since the present
draft must constitute an autonomous text in which all
the provisions are self-sufficient. Paragraphs 1 and 2 of
the present draft article involve only minor changes in
relation to the text of the 1969 Convention, which do not
seemn to raise difficulties.

(3) In the first place, reference is made in paragraph
1(d) to the practice not only of the States but also of the
organizations concerned. Secondly, paragraph 2(b) of
article 7 of the 1969 Convention has not been included,
because it deals exclusively with the case of a bilateral
treaty between States, which is necessarily outside the
scope of these draft articles. Thirdly, the enumeration in
paragraph 2(c) of article 7 of the 1969 Convention, which
has become paragraph 2(b) of the present draft article,
has been supplemented by a reference to the special case
of a treaty concluded between the permanent represen-
tative6of a State to an organization and that organization
itself.

S The term “accredited representative”™, taken from the 1969
Convention, seems to be equivalent to the term “head of mission™
employed in the Vienna Convention of 14 March 1975 on the Repre-
sentation of States in Their Relations with International Organiza-
tions of a Universal Character,® article 12 of which adopts the same
solution as is proposed above. Article 12 of that Convention reads
as follows:

“1., The head of mission, by virtue of his functions and
without having to produce full powers, is considered as represent-
ing his State for the purpose of adopting the text of a treaty
between that State and the Organization.

“2. The head of mission is not considered by virtue of his
functions as representing his State for the purpose of signing a
treaty, or signing a treaty ad referendum, between that State and
the Organization unless it appears from the practice of the
Organization, or from other circumstances, that the intention of
the parties was to dispense with full powers ™.

(See the International Law Commission’s commentary on article 12
of its draft articles on the representation of States in their relations
with international organizations (Yearbook... 1971, vol. 11 (Part
One), p. 284, document A/8410/Rev.1, chap. II, Sect. D).)

¢ For the text of the Convention, see Official Records of the United Nations

Confernu‘e on the Representation of Slate: in their Relations with International

vol, 11, D of the Conference (United Nations publication,

Salcs No. E. 75 V.12), documeat A/CONF.67/16. The Convention will be referred
to hereafter as “the Convention on the representation of States”.
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(4) With regard to representatives of international
organizations, with whom paragraph 3 of this draft article
is concerned, the practice may be summarized as follows:’

(d) In general, international organizations do not issue
full powers to their representatives;

(b) The proof that a person is empowered to perform
certain acts relating to the conclusion of a treaty sometimes
derives simply from his functions, or from a deliberation
of an organ concerning the conclusion of a treaty, or from
a specific instrument; in the latter case, this is usually an
informal instrument, such as a simple letter, rather than
a formal instrument properly so called;

{¢) The main reasons why in practice explicit powers
are infrequently used seem to be the following. The
treaties concluded by organizations are, with very few
exceptions, bilateral treaties® which are only the last phase
of lengthy contacts and consultations during which it has
been established clearly, and usually in writing, which
person is to represent the organization; moreover, it is
the heads of the international secretariats or their imme-
diate colleagues who in fact usually play the essential role,
and the heads of secretariats are reluctant to resort to
powers because it is difficult to imagine that they could
issue the powers to themselves or that they could find a
person more suitable than themselves to issue them.®

(5 In the opinion of the Special Rapporteur, one should
clearly avoid any proposal which might impose upon
practice servitudes which have so far not proved necessary
in practice; but one should not go to the opposite extreme
and dismiss the solution of principle whereby an organi-
zation would be able to issue full powers, since the
development of organizations—either through access to
open multilateral conventions or through the conclusion
of treaties which bind more complicated administrative

7 See “The practice of the United Nations, the specialized
agencies and the International Atomic Energy Agency concerning
their status, privileges and immunities: study prepared by the
Secretariat” (Yearbook... 1967, vol. 11, p. 154, document A/CN.4/
L.}18 and Add.1 and 2); H. Chiu, The Capacity of International
Organizations to conclude Treaties, and the Special Legal Aspects
of the Treaties so Concluded (The Hague, Nijhoff, 1966) p. 100;
J.W. Schneider, Treaty-Making Power of International Organizations
(Geneva, Droz, 1959) pp. 32 and 63; R.-J. Dupuy, “ L’application des
régles du droit international général des traités aux accords conclus
par les organisations internationales®, Annuaire de I'Institut de droit
international, 1973 (Basle), vol. 55, pp. 287, 366 and 718.

¢ Empbhasis has repeatedly been placed in the past on the real and
political obstacles which still stand in the way of the participation of
international organizations in open multilateral treaties. See Year-
book... 1972, vol. 11, pp. 172, 175, 183, 185 and 191-194, document
A/CN.4/258, paras. 3, 12, 42, 48 and 64-75; and Yearbook... 1973,
vol. 11, pp. 79-81 and 86-87, document A/CN.4/271, paras. 23-33
and 69-77.

? In addition to the Secretariat study mentioned in foot-note 7
above, reference may be made to the replies from international
organizations to the Special Rapporteur’s questionnaire. See also
Yearbook... 1973, vol. I1, pp. 84-85, document A/CN.4/271, paras.
56-64; and the information given by Paul C. Szasz, The Law and
Practices of the International Atomic Energy Agency, Legal Series
No. 7, (STI/PUB/250) (Vienna, IAEA, 1970), pp. 910 et seq.

structures—!°® will make recourse to powers useful. The
Special Rapporteur is therefore in favour of retaining a
provision on the full powers of representatives of inter-
national organizations and would consider it inadvisable
to try to tone down the term “full powers” by using any
other expression which would indicate that these powers
are not necessarily given in a very solemn form; the same
is true of the powers of representatives of States and
it was on the basis of comment by Governments that the
International Law Commission unified the terminology
of the texts which were to become the 1969 Convention

by adopting the term “full powers”.!!

(6) There are ultimately two possible solutions. In a
resolution adopted at its session in Rome, from 5 to 15
September 1973, the Institute of International Law
gave its approval to the following formulation:

Unless he is dispensed from doing so by his function or by prac-
tice, a person representing an organization for the purpose of adopt-
ing or authenticating the text of an agreement or for the purpose of
expressing the consent of the organization to be bound by the
agreement shall provide the other party with proof of his status,
if that party so requests.!?

(7) This formulation establishes the principle that the
general solution is non-production of powers, since it
establishes the right of “ the other party” to demand them,
with certain exceptions linked to practice or to the func-
tions of the representative. While there is no objection in
principle to a solution of this kind, there is perhaps no
need to give a ruling on the freedom—proper solely to
bilateral agreements—to request or not request that
powers be produced, but simply to decide whether or
not a representative needs powers. It would seem pos-
sible only to establish the rule that every representative
needs powers, while leaving as much margin as is desired
for exceptions. It may be asked whether, among the
exceptions, special treatment should be given to the
“functions” of the representative. This is the method
followed in the 1969 Convention with regard to repre-
sentatives of States; but that Convention refers—quite
rightly—to very specific functions. If one cannot
define these functions—as is indeed the case with repre-
sentatives of international organizations—nothing is in
fact’ added to the simple reference to “practice”. It has
not yet been established that functions can be defined
either by their purpose or by the rank of the person con-

10 In the European Communities, powers are used, for instance,
when the Council of Ministers of the European Economic Commu-
nity has decided to conclude an agreement and the President of the
Council is then “authorized to designate the persons empowered to
sign the Agreement and to confer upon them the necessary powers
to bind the Community” (for an example, see the Council decision
of 9 August 1974 concerning an Agreement between the European
Economic Community and the World Food Programme, Official
Journal of the European Communities Legislation (Luxembourg),
17th year, No. L307 (18 November 1974), p. 10.

1t Compare the first report of Sir Humphrey Waldock, article 4
and commentary ( Yearbook .. 1962, vol. II, pp. 38 ef seq., document
A/CN.4/144) and the fourth report by the same author, article 1,
para. 1 (e}, and article 4 (Yearbook .. 1965, vol. 11, pp. 15 and
18 er seq., document A/CN.4/177 and Add.1 and 2).

12 Annuaire de I'Institut de droit international, 1973 (Basle), vol.
55, p. 792.
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cerned, so as to evolve a formulation which would be
valid for all organizations whatsoever.!3

(8) One can therefore accept a second solution, which
in the opinion of the Special Rapporteur has the advantage
of being closer to the formulation used for representatives
of States in article 7 of the 1969 Convention. No reference
is made to the representative’s functions and the necessary
drafting change is made in article 7, paragraph 1, of the
1969 Convention to make it applicable to representatives
of organizations. Thus the principle of full powers is
retained, but the way is left open in a very general and
flexible manner for all the waivers which in fact currently
represent the usual practice.

Article 2. Use of terms
Paragraph 1 (c)'*

1(c) “full powers” means a document emanating from
the competent authority of a State or international organi-
zation and designating a person or persons to represent the
State or organization for negotiating, adopting or authen-
ticating the text of a treaty, for expressing the consent of
the State or organization to be bound by a treaty, or for
accomplishing any other act with respect to a treaty;

COMMENTARY

The adoption of the definition included in the 1969
Convention, with purely drafting changes, is a necessary
consequence of the adoption of draft article 7.

Article 8. Subsequent confirmation of an act
performed without authorization'®

An act relating to the conclusion of a treaty performed
by a person who cannot be considered under article 7 as
authorized to represent a State or international organization
for that purpose is without legal effect umless afterwards
confirmed by that State or organization.

13 A reference to the “chief administrative officer of the Organi-
zation”, using the wording of article 85 of the Convention on the
Representation of States, would not only be difficult to apply to all
organizations, but would not reflect the practice regarding full
powers, since the immediate colleagues of secretaries-general are
also exempt from producing full powers.

14 Corresponding provision of the 1969 Convention:
“Article 2. Use of terms
“1. For the purposes of the present Convention

“

“(c) “full powers’ means a document emanating from the
competent authority of a State designating a person or persons
to represent the State for negotiating, adopting or authenticating
the text of a treaty, for expressing the consent of the State to be
bound by a treaty, or for accomplishing any other act with respect
to a treaty.”

15 Corresponding provision of the 1969 Convention:

“Article 8. Subsequent confirmation of an act
performed without authorization
“ An act relating to the conclusion of a treaty performed by a
person who cannot be considered under article 7 as authorized
to represent a State for that purpose is without legal effect unless
afterwards confirmed by that State.”

COMMENTARY

Except for drafting changes, the text of this article is the
same as that of the corresponding article of the 1969
Convention.

Article 9. Adoption of the textS

1. The adoption of the text of a treaty concluded
between one or more States and one or more international
organizations takes place by the consent of the State or
States and the organization or organizations participating
as potential parties in its drawing up.

2. The adoption of the text of a treaty between several
international organizations takes place by the consent of
the organizations participating as potential parties in its
drawing up.

3. The adoption of the text of a treaty at an interna-
tional conference admifting, in addition to States, one or
more international organizations possessing the same rights
as States at that conference, takes place by the vote of two
thirds of the States and organizations present and voting,
unless by the same majority the States and organizations
shall decide to apply a different rule.

COMMENTARY

(1) The preparation of a draft article corresponding to
article 9 of the 1969 Convention involved the resolution
of a drafting difficulty and a substantive problem.

(2) From the standpoint of drafting, it seemed that the
text would be clearer if, as in the case of some other arti-
cles, a separate paragraph was devoted to each of the two
main categories of treaties dealt with in article 1 of the
draft articles,’” namely treaties concluded between one
or more States and one or more international organiza-
tions, and treaties concluded between international organi-
zations, even though the rule embodied in the two para-
graphs is the same.

(3) With regard to substance, although no problem arises
in referring to the States participating in the drawing
up of the text of a treaty, the same is not true in the case
of international organizations. As is well known, it is
perfectly possible for an international organization to
“participate in the drawing up of the text of a treaty” even
though it is not expected to become a party to that treaty;
this is the case for many treaties between States concluded
under the auspices of an international organization,
especially the draft treaties prepared by the International

16 Corresponding provision of the 1969 Convention:

“Article 9. Adoption of the text

“1. The adoption of the text of a treaty takes place by the
consent of all the States participating in its drawing up except
as provided in paragraph 2.

“2. The adoption of the text of a treaty at an international
conference takes place by the vote of two thirds of the States
present and voting, unless by the same majority they shall decide
to apply a different rule.”

17 See Yearbook... 1974, vol. II (Part One), p. 294, document
A/9610/Rev.1, Chap. 1V, sect. B.
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Law Commission. Would it be possible for an organiza-
tion thus to participate in the drawing up of the text of a
treaty although it was not expected to become a party to
that treaty, while other organizations were destined to
become parties and participated in that capacity in the
negotiation on the same footing as States? The Special
Rapporteur felt that he should not disregard that even-
tuality,!® of which the following example could be ima-
gined: the United Nations might participate in the drawing
up of the text of an economic agreement on a given prod-
uct and the text would serve as a starting-point for an
agreement concluded between two States and a regional
organization administering a customs union. In order to
avoid all ambiguity it is necessary to introduce—as has
been done in paragraphs 1 and 2—the idea that the re-
quirement relating to the consent ot the organizations
which participated in the drawing up of the text concerns
only the organizations which so participated as potential
parties. If it should seem preferable not to use this form
of wording it would also be possible to say “which
participated in that drawing up during the negotiation”,
but this wording is less precise.

(4) The difficulty seems to disappear in the case of nego-
tiation at a conference, but another difficulty immediately
arises, involving the concept of a “party” to a treaty. This
is a point which has been discussed at length in earlier
reports.!® In preparing its draft articles on the law of
treaties the International Law Commission never con-
sidered whether the complex of rights and obligations
which might belong to a State as “party” to a treaty
could, setting aside the case of reservations, be attenuated;
but once other subjects of law, especially international
organizations, are introduced into the treaty machinery,
the problem can no longer be avoided. In fact, the reasons
justifying the hesitation of States to admit international
organizations as full and complete “parties”, especially
in the case of multilateral treaties, may lead to the provi-
sion of a special status for organizations, especially with
regard to the basic rights to participate in the drawing up,
adoption, entry into force, modification and revision of
the treaty. It would probably be for the States concerned
to define in the case of each treaty, should they so desire,
the particular conditions to be extended to organizations
which were to become “parties” to the treaty under a
special régime, and the Special Rapporteur does not think
that the time has come to propose a general framework
for this topic. But in the case of a rule as important as
that of the two-thirds majority at international con-
ferences, the vote of international organizations should
not be placed on the same footing as the vote of States
unless the organizations have the same rights as States
at that conference: organizations accorded only some
of the rights of the parties to a treaty cannot be included
when calculating the two-thirds majority.

18 A similar problem was previously set aside in connexion with
article 2, para. 1 (¢) (see Yearbook... 1974, vol. 11 (Part One), p. 294,
document A/9610/Rev.1, chap. IV, sect. B).

19 Especially the second report (Yearbook... 1973, vol. II,
pp. 80-81, document A/CN.4/271, paras. 29 et seq.); and the first
report (Yearbook... 1972, vol. 11, p. 193, document A/CN.4/258,
para. 73).

Article 2. Use of terms
Paragraph 1 (g)*°

(9) “party” means a State which has consented to be
bound by the treaty and for which the treaty is in force;
in the same conditions it means an international organization
when its position with regard to the treaty is identical to
that of a State party;

COMMENTARY

In the light of the considerations discussed above in
connexion with draft article 9, the status of “party” to a
treaty should be accorded only to international organiza-
tions whose relations with the treaty are in every respect
comparable to those of the States parties. Organizations
which are not in this position cannot ipso facto be accorded
the full status of “party to a treaty”; their rights and
obligations must be established on a case-by-case basis
according to the particular régime to which they are
subject.

Article 10. Authentication of the text®!

The text of a treaty is established as authentic and
definitive:

(a) by such procedure as may be provided for in the text
or agreed upon by the States and international organiza-
tions participating as potential parties in its drawing up; or

(b) failing such procedure, by the signature, a signature
ad referendum or initialling by the representatives of those
States and organizations of the text of the treaty or of the
Final Act of a conference incorporating the text.

COMMENTARY

The changes are prompted by the same consideration
as that set out in paragraph 3 of the commentary on draft
article 9.

20 Corresponding provision of the 1969 Convention:

“Article 2. Use of terms
“1. For the purposes of the present Convention

“(g) ‘party’ means a State which has consented to be bound by
the treaty and for which the treaty is in force."”

21 Corresponding provision of the 1969 Convention:

“Article 10, Authentification of the text

“The text of a treaty is established as authentic and definitive:

“(a) by such procedure as may be provided for in the text or
agreed upon by the States participating in its drawing up; or

“(b) failing such procedure, by the signature, signature ad
referendum or initialling by the representatives of those States
of the text of the treaty or of the Final Act of a conference incor-
porating the text.”
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Article 11. Means of expressing consent to be
bound by a treaty®*

1. The consent of a State to be bound by a treaty may
be expressed by sigmature, exchange of instruments con-
stituting a treaty, ratification, acceptance, approval or
accession, or by any other means if so agreed.

2, The consent of an international organization to be
bound by a treaty may be expressed by signature, exchange
of instruments constituting a treaty, acceptance, approval
or accession, or by any other means if so agreed.

COMMENTARY

(1) Should article 11 of the 1969 Convention form the
basis of a corresponding article in the present draft
articles ? This question raises first of all the matter of the
scope of this article within the 1969 Convention. In fact,
it serves as an introduction to articles 12, 13, 14 and 15,
and its value is primarily descriptive. However, this
character appears much more marked when one considers
the evolution of article 11. First, in the original proposals
of the Special Rapporteur, Sir Humphrey Waldock,?? all
the terms used were defined (article 1(g), (i), (), (k)) and
generally speaking the articles dealing with each of the
procedures enumerated were very long. After the debate
in the Commission, however, the definitions had virtually
disappeared from article 1 and merely followed from the
commentaries.?* In 1965, the observation made by a num-
ber of Governments showed that the lack of definitions
resulted in a certain obscurity; the Special Rapporteur
noted those observations ?* but proposed no remedy other
than stressing that the terms were used in the sense given
them in international law, irrespective of the meaning
which they might be given in a specific national law. In
its final report on the work of its eighteenth session?® the
International Law Commission maintained its general
position, especially in the definitions contained in article 2.
The position of the Commission may be summarized as
follows: there are international acts designed to establish
on an international plane the consent of a State to be
bound by a treaty and these acts are the subject of a
diversified and partially uncertain terminology. The
presentation of the subject-matter was greatly modified
by the proposals made by Poland and the United States at
the United Nations Conference on the Law of Treaties,
which were the origin of the existing article 11.27 This new

22 Corresponding provision of the 1969 Convention:

“Article 11. Means of expressing consent
to be bound by a treaty
“The consent of a State to be bound by a treaty may be
expressed by signature, exchange of instruments constituting a
treaty, ratification, acceptance, approval or accession, or by any
other means if so agreed.”

23 Yearbook... 1962, vol. 11, p. 31, document A/CN.4/144.

24 Jbid., p. 161, document A /5209, chap. II, sect. I, article 1.

25 Yearbook... 1965, vol. 11, pp. 14-15, document A/CN.4/177
and Add.l and 2, article 1, para. 1 (d); and ibid., p. 158, document
A/6009, para. 22.

26 Yearbook... 1966, vol. II, A/6309/Rev.1, part two, chap. II,
sect. C, para. 9 of the commentary to article 2.

27 Yearbook... 1972, vol. II, p. 188, document A/CN.4/258,
para. 55 and foot-note 141. :

article introduced the articles which were to follow,
completed as far as the exchange of instruments consti-
tuting a treaty was concerned by a new article 13, but it
also stressed the purely descriptive character of all those
provisions. In fact, it added “any other means if so
agreed” to the list of procedures still undefined by which
a State expresses its consent to be bound by a treaty.
Consequently, the import of articles 11-15 was tantamount
to saying the expression of consent is effected by any
means, designated by any term, provided that this pro-
cedure has in one way or another been provided for or
accepted by the States concerned. The purpose of this set
of articles thus became largely descriptive; although the
nature of signature (article 12), exchange of instruments
constituting a treaty (article 13) and accession (article 15)
raise few difficulties, the same as cannot be said of ratifi-
cation, acceptance or approval (article 14); the nuances
introduced into the way in which States can reach agree-
ment on recourse to one or other of the procedures for
expression of consent to be bound merely illustrate the
sovereign freedom of States.

(2) The impression is thus given that this set of articles
was included in the 1969 Convention primarily to reassure
Governments by mentioning a terminology which was
familiar to them and by demonstrating through many
examples the wide freedom which they possessed. Another
solution, consisting of formulating a more simple general
principle in abstract terms, would probably not have had
the same advantages, although from a theoretical point
of view it would have been more intellectually satisfying.

(3) These considerations, which tend to define the precise
scope of article 11 and the following articles of the 1969
Convention, dispose one to remain faithful, in the case of
treaties to which international organizations are parties,
to the method established by the United Nations Confer-
ence on the Law of Treaties and the 1969 Convention which
it prepared. Some of the imprecisions of the Convention
are thus incorporated in the present draft articles, but are
not aggravated. One example is that of “approval”; it has
been pointed out,28 it is true, that in the practice of certain
organizations the term “approval” has quite a different
meaning from that which seems to follow from article 2,
paragraph 1(5) and article 11 of the 1969 Convention,
but it should be remembered that in adopting article 2,
paragraph 2, of the present draft articles the Commission
adopted a general principle which eliminates all possibility
of misunderstanding.?®

28 K. Zemanek, “ Agreements concluded by international organi-
zations and the Vienna Convention on the Law of Treaties, Univer-
sity of Toledo Law Review (Toledo, Ohio), 1971, Nos. 1 and 2, p. 176.
It was, apparently, both the uncertainty of the terminology and the
doubts that might be raised by the term “ratification” which led the
representative of Thailand to observe quite rightly at the 1496th
meeting of the Sixth Committee of the General Assembly that the
term “acceptance” could be used to include ratification as well as
accession and that the terminology should be flexible (Official
Records of the General Assembly, Twenty-ninth Session, Sixth
Committee, 1496th meeting, para. 5).

29 % The provisions of paragraph 1 regarding the use of terms in
the present articles are without prejudice to the use of those terms
or to the meanings which may be given to them in the internal law
of any State or by the rules of any international organization”
(Yearbook... 1974, vol. II (Part One), p. 295, document A/9610/
Rev.1, chap. IV, sect. B).
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(4) It would thus be possible to propose a draft article
11 which would differ only by a simple drafting change
from the corresponding provision of the 1969 Convention
and would read as follows:

The consent of a State or international organization to be bound
by a treaty may be expressed by signature, exchange of instruments
constituting a treaty, ratification, acceptance, approval or accession,
or by any other means if so agreed.

The Special Rapporteur was, however, deterred from
adopting that course by a scruple concerning ratification.
Whatever the uncertainties surrounding that term, which
the International Law Commission did not define in the
1969 Convention, it remains closely linked to a lengthy
tradition according to which the Head of State is the high-
est representative of the State on the international
plane and in the case of formal treaties expresses his will
on two occasions: first, through negotiators or diplomats
holding full powers issued in his name and second, by the
ratification of the agreement concluded by those represen-
tatives. Such concepts, whose monarchical origins are
obvious, are foreign to international organizations which,
by virtue of a general rule, have no recognized represen-
tative in international relations. It was noted long ago
that the term “ratification” was not used in the practice of
organizations;3° despite an example (which is moreover
subject to interpretation)3! that is frequently cited (al-
though the references are not always given), it seems that
practice clearly runs counter to this example and that
it is preferable not to use the term “ratification”, but
rather “approval ” or any other term “if so agreed” in the
case of international organizations.

(5) That is why draft article 11 has been divided into
two paragraphs, the first relating to States and repro-
ducing article 11 of the Vienna Convention, and the
second relating to international organizations and omit-
ting the term “ratification”, which was used in the first
paragraph.

Article 2. Use of terms

Paragraph (Ib)>?

(b) “acceptance”, “approval” and “accession” mean in
each case the international act so named whereby a State

30 H. Blix, “The requirement of ratification®, The British Year
Book of International Law 1953 (London), vol. 30 (1954), p. 352,

31 J.W. Schneider, op. cit. p. 54; H. Chiu op. cit., p. 105; the
example cited, (following Legislative Texts and Treaty Provisions
concerning the Legal Status, Privileges and Immunities of International
Organizations, vol. II, (United Nations publication, Sales No.
61.V.3), p. 187) is the agreement of 30 October 1950 between Italy
and FAO (FAO document CL 10/7), which mentions a resolution
of the Conference authorizing the Director-General to negotiate an
agreement provided that it was referred to the Council “for ratifica-
tion"; but “ratification” here merely means “adoption®, since the
agreement was to come into force (art. XVIII) following an exchange
of notes between the Director-General, duly authorized by a resolu-
tion of the Council, and the authorized representative of the Italian
Government.

32 Corresponding provision of the 1969 Convention:

“Article 2. Use of terms

“1. For the purposes of the present Convention

“
e

or international organization establishes on the international
plane its consent to be bound by a treaty; “ratification”
means the international act so named whereby a State
establishes on the international plane its consent to be
bound by a treaty;

COMMENTARY

The change with respect to the corresponding provision
of the 1969 Convention is justified by the comments made
on ratification in the commentary on article 11 of the
present draft articles.

Article 12. Consent to be bound by a treaty
expressed by signature®®

1. The consent of a State or international organization
to be bound by a treaty is expressed by the signature of the
representative of that State or organization when:

(a) the treaty provides that signature shall have that
effect;

(b) it is otherwise established that the negotiating States
or organizations were agreed that signature should have
that effect; or

{c) the intention of the State or organization to give that
effect to the signature appears from the full powers of its
representative or was expressed during the negotiation,

2, For the purposes of paragraph 1:

(@) the initialling of a text constitutes a signature of the
treaty when it is established that the negotiating States and
organizations so agreed;

(b) the signature ad referendum of a treaty by a repre-
sentative of a State or organization, if confirmed by his
State or organization, constitutes a full signature of the
treaty,

COMMENTARY

The only changes made are drafting changes designed
to extend the corresponding article of the 1969 Convention
to cover international organizations.

“(b) ‘ratification’, ‘acceptance’, ‘approval’ and ‘accession’
mean in each case the international act so named whereby a
State establishes on the international plane its consent to be’
bound by a treaty.”

33 Corresponding provision of the 1969 Convention:
“Article 12. Consent to be bound by a treaty
expressed by signature

“1. The consent of a State to be bound by a treaty is expressed
by the signature of its representative when:

“(a) the treaty provides that signature shall have that effect;

“(b) it is otherwise established that the negotiating States were
agreed that signature should have that effect; or

“(c) the intention of the State to give that effect to the signature
appears from the full powers of its representative or was expressed
during the negotiation.

*2. For the purposes of paragraph 1:

“(a) the initialling of a text constitutes a signdture of the treaty
when it is established that the negotiating States so agreed ;

“ (b) the signature ad referendum of a treaty by a representative,
if confirmed by his State, constitutes a full signature of the
treaty."
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Article 13. Consent to be bound by a treaty expressed by
an exchange of instruments constituting a treaty*

1. The consent of a State or international orgamization
to be bound by a treaty constituted by instruments exchanged
between them is expressed by that exchange when:

(a) the instruments provide that their exchange shall have
that effect; or

(b) it is otherwise established that that State and that
organization were agreed that the exchange of instruments
should have that effect.

2. The consent of two international organizations to be
bound by a treaty constituted by instruments exchanged
between them is expressed by that exchange when:

(a) the instruments provide that their exchange shall have
that effect; or

(b) it is otherwise established that those organmizations
were agreed that the exchange of instruments should have
that effect.

COMMENTARY

There are two differences, relating solely to drafting
questions, between the wording of this draft article and
that of the corresponding article of the 1969 Convention.
First, for the sake of clarity, the two fundamental cases,
namely treaties between States and organizations and
treaties between organizations, are dealt with in separate
paragraphs. Second, the proposed wording is based on the
fact that in practice treaties concluded by an exchange of
instruments constituting a treaty operate only as bilateral
conventions. This simplification does not present any
problems, because in the unlikely event that a tripartite
agreement should be concluded by an exchange of letters,
such exchange would in effect establish three sets of bilat-
eral relations.

Article 14. Consent to be bound by a treaty expressed by
acceptance, approval or ratification®’

1. The consent of a State or international organization
to be bound by a treaty is expressed by acceptance or
approval when:

34 Corresponding provision of the 1969 Convention:
“Article 13, Consent to be bound by a treaty expressed
by an exchange of instruments constituting a treaty

“The consent of States to be bound by a treaty constituted by
instruments exchanged between them is expressed by that
exchange when:

“(a) the instruments provide that their exchange shall have
that effect; or

“(b) it is otherwise established that those States were agreed
that the exchange of instruments should have that effect.”

35 Corresponding provision of the Vienna Convention:
“Article 14. Consent to be bound by a treaty expressed by
ratification, acceptance or approval

“1. The consent of a State to be bound by a treaty is expressed
by ratification when:

“(a) the treaty provides for such consent to be expressed by
means of ratification;

(a) the treaty provides for such consent to be expressed
by means of acceptance or approval;

(b) it is otherwise established that the negotiating States
and orgamizations were agreed that acceptance or approval
should be required;

(c) the representative of the State or orgamization has
signed the treaty subject to acceptance or approval; or

(d) the intention of the State or organization to sign the
treaty subject to acceptance or approval appears from the
full powers of its representative or was expressed during the
negotiation,

2. The consent of a State to be bound by a treaty is
expressed by ratification under conditions similar to those
which apply to acceptance or approval.

COMMENTARY

As regards acceptance and approval, cases involving
States and cases involving international organizations can
be dealt with simultaneously; ratification, however, must
be limited to cases involving States, in order to take into
account the considerations on which draft article 11 is
based.>® The order followed in article 14 of the 1969
Convention has therefore been reversed: thus, the draft
article deals first with acceptance and approval and then
with ratification.

Article 15. Consent to be bound by a treaty
expressed by accession®”

The consent of a State or international organization to be
bound by a treaty is expressed by accession when:

(a) the treaty provides that such consent may be expressed
by that State or organization by means of accession;

(b) it is otherwise established that the negotiating States
and international orgamizations were agreed that such
consent may be expressed by that State or organization
by means of accession; or

“(b) it is otherwise established that the negotiating States were
agreed that ratification should be required;

“(c) the representative of the State has signed the treaty subject
to ratification; or

“(d) the intention of the State to sign the treaty subject to ratifi-
cation appears from the full powers of its representative or was
expressed during the negotiation.

“2. The consent of a State to be bound by a treaty is expressed
by acceptance or approval under conditions similar to those which
apply to ratification.”

36 See above, para. 4 of the commentary to article 11.
37 Corresponding provision of the 1969 Convention:

“Article 15. Consent to be bound by a treaty
expressed by accession

“The consent of a State to be bound by a treaty is expressed by
accession when:

“(a) the treaty provides that such consent may be expressed
by that State by means of accession;

“(b) it is otherwise established that the negotiating States were
agreed that such consent may be expressed by that State by means
of accession; or

“(c) all the parties have subsequently agreed that such consent
may be expressed by that State by means of accession.”
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(c) all the parties have subsequently agreed that such
consent may be expressed by that State or organization
by means of accession.

COMMENTARY

Compared with the corresponding text of the 1969
Convention, this draft article contains only the drafting
changes required to take account of international organi-
zations.

Article 16. Exchange, deposit or notification of
instruments of ratification, acceptance,
approval or accession>®

Unless the treaty otherwise provides or it is otherwise
agreed, instruments of ratification, acceptance, approval
or accession establish the consent of a State or international
organization, as the case may be, to be bound by a treaty
upon;

(a) their exchange between a contracting State and a
contracting international organization, or between two con-
fracting international organizations;

(b) their deposit with the depositary; or
(¢) their notification to the contracting States and inter-
national organizations or to the depositary, if so agreed.

COMMENTARY

Article 16 of the 1969 Convention is basically designed
to establish the moment at which the consent to be bound
by a treaty is established and in operation with respect to
other contracting parties.>® There is no reason why the
rules it establishes should not apply to international
organizations. Some drafting changes have been made with
respect to the corresponding draft article:

(a) The title of the article has been completed by
including a reference to notification, which was inexpli-
cably omitted from the 1969 Convention.

(b) The reservation “unless the treaty otherwise pro-
vides”, at the beginning of article 16 of the 1969 Con-
vention, has been completed by the phrase “unless it is
otherwise agreed”, which appears in so many articles of
that Convention. Indeed, the international organizations
should be allowed as much latitude as possible on this

38 Corresponding provision of the 1969 Convention:
“Article 16. Exchange or deposit of instruments of ratification,
acceptance, approval or accession

“Unless the treaty otherwise provides, instruments of ratifica-
tion, acceptance, approval or accession establish the consent of a
State to be bound by a treaty upon:

“(a) their exchange between the contracting States;

“(b) their deposit with the depositary; or

“{c) their notification to the contracting States or to the depo-
sitary, if so agreed.”
3% See Yearbook... 1966, vol. II, p. 201, document A/6309/Rev.1,

part two, chap. II, commentary to article 13.

point. The existence of practices that differ considerably
from those relating to treaties between States has already
been noted.*® It is becoming increasingly common for
each party to notify the other of the completion of all the
procedures required under the legal rules applicable for
each party for the establishment of definitive consent to
be bound by a treaty.

(¢) The inclusion of the words “as the case may be”
makes it possible to take into account what was said
above concerning non-recourse by international organi-
zations to the ratification procedure.*!

(d) The wording of draft article 13 was taken into
account in drafting subparagraph (a).

Article 17. Consent to be bound by part of a treaty
and choice of differing provisions**

1. Without prejudice to articles 19 to 23, the consent of
a State or international organization to be bound by part of
a treaty is effective only if the treaty so permits or the other
contracting States or international organizations so agree.

2. The consent of a State or international organization
to be bound by a treaty which permits a choice between
differing provisions is effective only if it is made clear to
which of the provisions the consent relates.

COMMENTARY

Compared with the corresponding text of the 1969
Convention, this draft article contains only the drafting
changes required to take account of international organi-
zations.

49 Thus, Chiu (op. cit., p. 104), points out that sometimes bilat-
eral agreements between two international organizations come into
force upon the latest approval by the competent collective organ,
although it is not always clear how the approval is communicated
to the other organization. Occasionally, a protocol of entry into
force is signed after the actual entry into force. In this regard, see
R.J. Dupuy, op. cit.,, p. 300. In the case of a bilateral agreement
between a State and an international organization which is subject
to ratification by the State, the organization goes through a corre-
sponding formality which is called “adoption®, *approval®” or some
other name. Thus, the parties follow a formula according to which
the treaty is concluded on the date on which they notify each other
of the completion of the required procedures. Another example,
with one difference, is the procedure followed for the agreement
between the European Economic Community and the People’s
Republic of Bangladesh (Official Journal of the European Communi-
ties—Legislation (Luxembourg), 3 December 1974, 17th year, No.
L.323, p. 18 et seq.

41 See above, para. 4 of the commentary to article 11.
42 Corresponding provision of the 1969 Convention:
“Article 17. Consent to be bound by part of a treaty
and choice of differing provisions

“1. Without, prejudice to articles 19 and 23, the consent of a
State to be bound by part of a treaty is effective only if the treaty
so permits or the other contracting States so agree.

"2. The consent of a State to be bound by a treaty which
permits a choice between differing provisions is effective only
if it is made clear to which of the provisions the consent relates.”
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Article 18. Obligation not to defeat the object and
purpose of a treaty prior to its entry into force*?

A State or international organization is obliged to refrain
from acts which would defeat the object and purpose of a
treaty when:

(a) the State or organization has signed the treaty or has
exchanged instruments constituting the treaty subject to
ratification, acceptance or approval, as the case may be,
until the State or organization shall have made its intention
clear not to become a party to the treaty; or

(b) the State or organization has expressed its consent to
be bound by the treaty, pending the entry into force of the
treaty and provided that such entry into force is not unduly
delayed,

COMMENTARY

Compared with the corresponding text of the 1969
Convention, this draft article contains only the drafting
changes required to take account of international organi-
zations.

SECTION 2. RESERVATIONS

General commentary on section 2

(1) Articles 19 to 23 of the 1969 Convention dealing
with reservations, are clearly one of the principal parts of
the Convention, on account of both their technical pre-
ciseness and the great flexibility which they have intro-
duced into the régime of multilateral conventions. It must
therefore be admitted at the outset that analogous provi-
sions prepared with the object of the present draft articles
in mind are only of limited immediate practical interest.
It has been said, and should be constantly repeated, that
treaties concluded by international organizations are
almost always bilateral treaties, for which reservations
may come into play in theory but are of no interest in
practice. The few multilateral treaties to which inter-
national organizations are parties are all treaties which
fall under the provisions of article 20, paragraph 2; in
other words, they only allow a very limited play to the
reservations mechanism. Multilateral treaties open to a
large number of signatories constitute the area in which
reservations have a real practical function, and it is well-

- 43 Corresponding provision of the 1969 Convention;

“Article 18. Obligation not to defeat the object and purpose
of a treaty prior to its entry into force

“A State is obliged to refrain from acts which would defeat
the object and purpose of a treaty when:

“(a) it has signed the treaty or has exchanged instruments
constituting the treaty subject to ratification, acceptance or appro-
val, until it shall have made its intention clear not to become a
party to the treaty; or

“(b) it has expressed its consent to be bound by the treaty,
pending the entry into force of the treaty and provided that such
entry into force is not unduly delayed.”

known that at present there are still very serious obstacles
to the accession of international organizations to such
treaties. To devote draft articles to reservations, therefore,
meets a logical need which is only beginning to emerge
in concrete form.

(2) Given this qualification, there is no reason to put
international organizations in a situation different from
that of States in the matter of reservations. It is the quality
of being a “party” to a treaty which governs the whole
system of reservations. It follows from the definition
previously retained** that an organization is described
as a “party” to a treaty only if it has been admitted to a
treaty régime in exactly the same conditions as a State.
This means that the reservations régime established for
States may be extended to international organizations
only if, by definition, the organization is placed on exactly
the same footing as the State. It is therefore clearly a
question of making a choice of a political nature which is
for the time being entirely in the hands of States; they may
refuse access to a treaty to one organization or to all
organizations; they may also admit an organization to
partial enjoyment of the treaty régime; it is only in a third
case, when the organization is fully admitted to the treaty
régime as a “party”, that the general reservations régime
will apply.

(3) Some may perhaps remain open to the idea that
reservations to a treaty are an evil which cannot be
entirely proscribed and must be accepted as a concession
to the sovereignty of States, but should be restricted as
much as possible. From this viewpoint, one may perhaps
come to think that organizations, which cannot claim
the same sovereignty (and to which a kind of natural
disinterestedness is sometimes attributed), should not
enjoy the same freedom as States. Arguments of this kind
are, however, highly questionable in every respect.
Reservations cannot be qualified at the ethical level; they
reflect a fact, namely that there are minoritie