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Introduction

1. This report deals with crimes against humanity, war crimes, other offences,
general principles and the draft articles. It therefore consists of the following five

parts:
Part I. Crimes against humanity;
Part II. War crimes;
Part III. Other offences;
Part IV. General principles;
Part V. Draft articles.

Part 1

Crimes against humanity

2. We shall first consider crimes against humanity
prior to the 1954 draft code, and then crimes against
humanity in that draft code.’

A. Crimes against humanity prior
to the 1954 draft code

3. The term ‘‘crime against humanity’’ first appeared
in the London Agreement of 8 August 1945 establishing
the International Military Tribunal.? In the course of
the preparatory work, it had become apparent that cer-
tain crimes committed during the Second World War

' Adopted by the Commission at its sixth session, in 1954 (Year-
book . . . 1954, vol. II, pp. 151-152, document A/2693, para. 54);
text reproduced in Yearbook ... 1985, vol. Il (Part Two), p. 8,
para. 18.

2 United Nations, Treaty Series, vol. 82, p. 279.

were not, strictly speaking, war crimes. These were
crimes whose victims were of the same nationality as the
perpetrators, or nationals of an allied State.

4. These crimes were committed for different motives.
As early as March 1944, the representative of the United
States of America on the Legal Committee of the United
Nations War Crimes Commission proposed that crimes
committed against stateless persons or any other person
by reason of their race or religion should be declared
‘“‘crimes against humanity’’. In his view, these were
crimes against the very foundations of civilization,
wherever or whenever they were committed.?

5. Thus crimes against humanity were defined as of-
fences separate from war crimes in the Charter of the

> History of the United Nations War Crimes Commission and the
Development of the Laws of War (London, H.M. Stationery Office,
1948), p. 175.
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International Military Tribunal* (art. 6 (c¢)), in Law
No. 10 of the Allied Control Council® (art. II, para.
1 (¢)), and lastly in the Charter of the International
Military Tribunal for the Far East® (art. 5 (¢)).

6. It should be recalled that crimes against humanity
as defined in the aforementioned instruments were
linked to the state of belligerency. For some time, this
historical circumstance prevented crimes against
humanity from being regarded as an autonomous con-
cept, for the jurisdictions established to punish crimes
against humanity considered only offences directly or
indirectly related to the war. It must be acknowledged
that war naturally provides the best opportunity and
most propitious circumstances for the perpetration of
crimes against humanity., War and crimes against
humanity go hand in hand. As will be seen, most war
crimes are also crimes against humanity. Although the
term ‘‘crime against humanity’’ appeared only re-
cently, the phenomenon to which it refers has a long
history. It is as old as war. That is why war crimes and
crimes against humanity were long confused with one
another. The concept of war crimes encompassed that
of crimes against humanity and the penalties inflicted
for the former constituted punishment for the latter
also.

7. In the introduction to his draft international
criminal code,” Cherif Bassiouni notes that the first
treaties between the Egyptians and the Sumerians for
the regulation of war were concluded before 1000 B.c.;
that the ancient Greeks and Romans enacted laws on the
right of asylum and the treatment of the wounded and
prisoners; and that, from 623, the conduct of war by
Muslims was regulated by the Koran. Later, the prob-
lem was also dealt with by the Catholic Church, par-
ticularly at the Lateran Councils and the Councils of
Lyon in the twelfth and thirteenth centuries. The doc-
trinal bases for the regulation of armed conflicts were
laid down in the Summa theologiae of St. Thomas
Aquinas and De Jure Belli ac Pacis by Grotius.

8. In Asia, the civilizations of the Chinese (The Art
of War by Sun Tzu, in the fourth century B.C.) and the
Hindus (Laws of Manu, about the same period) likewise
regulated war and adopted measures to protect the
wounded and old people.

9. Humanitarian law has developed considerably in
modern times: 1856 Paris Declaration; Red Cross Con-
vention (Geneva, 1864); 1868 St. Petersburg Declara-
tion; 1874 Brussels Declaration; 1899 and 1907 Hague
Conventions; 1925 Geneva Protocol for the Prohibition
of the Use in War of Asphyxiating, Poisonous or Other
Gases, and of Bacteriological Methods of Warfare;

* Hereinafter referred to as the ‘‘Niirnberg Charter’’; annexed to
the 1945 London Agreement (see footnote 2 above).

s Law relating to the punishment of persons guilty of war crimes,
crimes against peace and against humanity, enacted at Berlin on
20 December 1945 (Allied Control Council, Military Government
Legislation (Berlin, 1946)).

¢ Hereinafter referred to as the ‘“Tokyo Charter’’; published in
Documents on American Foreign Relations (Princeton University
Press), vol. VIII (July 1945-December 1946) (1948), pp. 354 et seq.

? International Criminal Law: A Draft international Criminal Code
(Alphen aan den Rijn, Sijthoff & Noordhoff, 1980), pp. 5-6.

Geneva Conventions of 12 August 1949 and their Ad-
ditional Protocols of 8 June 1977.

10. It is true that these instruments were primarily
concerned with war crimes. However, as will be ex-
plained in greater detail below, war crimes are often in-
dissolubly linked to crimes against humanity, and the
distinction between the two is not always clear. In draw-
ing up the Niirnberg Principles in 1950,® the Inter-
national Law Commission touched on this aspect of the
question in Principle VI (¢). The autonomy of crimes
against humanity was merely relative, in so far as the
repression of such crimes depended on the existence of a
state of war.

11. However, this relative autonomy has now become
absolute. Today, crimes against humanity can be com-
mitted not only within the context of an armed conflict,
but also independently of any such conflict. It is, of
course, necessary to define the content of this concept.
This is an area which lends itself to romanticism; a
lyrical style has sometimes been used even in judicial de-
cisions, which are necessarily couched in terms that are
strict and cold.

1. MEANING OF THE WORD ‘‘HUMANITY”’

12. The first question to consider is the meaning of the
word ‘““humanity’’. As Henri Meyrowitz has observed:
““the ambiguity of the very term ‘humanity’ invites us to
be cautious when seeking to introduce this concept into
the definition of incrimination”’.* He refers to the three
meanings that have been given to this term: that of
culture (humanism, humanities), that of philanthropy
and that of human dignity. A crime against humanity
could then be conceived in the threefold sense of cruelty
directed against human existence, the degradation of
human dignity and the destruction of human culture.
Viewed in the light of these three meanings, a crime
against humanity becomes quite simply ‘‘a crime against
the entire human race’’. In English it has been called a
‘‘crime against human kind’’.

13. Some writers prefer the term ‘‘crime against the
human person’’ to the term ‘‘crime against humanity’’.
But the former would certainly raise the difficult prob-
lem, which will be dealt with later, of whether a crime
against humanity must necessarily be of a mass nature
or not, i.e. whether any serious attack on an individual
constitutes a crime against humanity. If the individual is
viewed as the ‘‘custodian’’ and guardian of human
dignity, the ‘‘custodian of the basic ethical values’’ of
human society, an attack on a single individual may
constitute a crime against humanity, provided that it has
a specific character which shocks the human conscience.
There is, as it were, a natural link between the human
race and the individual: one is the expression of the
other.

* Yearbook . .. 1950, vol. 11, pp. 374-378, document A/1316,
paras. 95-127; reproduced in Yearbook . . . 1985, vol. II (Part Two),
p. 12, para. 45.

* H. Meyrowitz, La répression par les tribunaux allemands des
crimes contre ’humanité et de 'appartenance & une organisation
criminelle en application de la lof n° 10 du Conseil de contréle allié
(Paris, Librairie générale de droit et de jurisprudence, 1960), p. 344.
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14. The Constance Tribunal, ruling in application of
Law No. 10 of the Allied Control Council, declared that
“‘the legal good protected by that Law is the individual
with his moral value as a human being, possessing all
the rights that all civilized peoples clearly recognize he
possesses’’.'® This was a judgment rendered by German
courts trying crimes against German nationals commit-
ted by other German nationals. However, the same idea
is found in a decision of the Supreme Court of the
British Zone, ruling by virtue of the same law on acts
committed by war criminals, in which it stated: ‘‘Law
No. 10 is based on the idea that, within the sphere of
civilized nations, there are certain standards of human
conduct . . . which are so essential for the coexistence
of mankind and the existence of any individual that no
State belonging to that sphere has the right to abandon
them.”!!

15. To sum up, in the term ‘‘crime against humanity’’,
the word ‘‘humanity’’ means the human race as a whole
and in its various individual and collective manifesta-
tions.

2. MEANING OF THE WORD CRIME IN THE EXPRESSION CRIME
CONTRE LA PAIX ET LA SECURITE DE L'HUMANITE (OF-
FENCE AGAINST THE PEACE AND SECURITY OF MANKIND)

16. In internal law, the word crime refers to the most
serious offences, both in the three-tier division (con-
traventions (petty offences), délits (correctional of-
fences) and crimes (criminal offences)) and in the two-
tier division (correctional offences and criminal of-
fences).

17. We may then pose the question whether the same
holds true in international law. Article 19 of part 1 of
the draft articles on State responsibility’? deals with
crimes et délits internationaux (‘‘international crimes
and international delicts’’) and states, in paragraph 4:
‘“Any internationally wrongful act which is not an inter-
national crime in accordance with paragraph 2 con-
stitutes an international delict.”

18. It may be asked, however, whether the meaning of
the word crime as used in article 19 coincides exactly
with its meaning in the expression crime contre la paix et
la sécurité de I’humanité. That coincidence is not ob-
vious; in any event, it has not always been obvious.
Originally, the word crime in the expression crime
contre la paix et la sécurité de ["humanité was a generic
term synonymous with ‘‘offence’’. It covered all
categories of criminal acts. Of course, in most cases the
acts covered were crimes (criminal offences) in the
technical sense of the term. But sometimes the term
crime also covered correctional offences or even petty
offences. The Charters of the international military
tribunals (Niirnberg and Tokyo), as well as Law No. 10,
used the word crime (‘‘crime’’) in the general sense of
“‘offence’’, whatever the gravity of the offence con-
cerned. In that connection, attention may be drawn to a

10 Tillessen case (Siiddeutsche Juristenzeitung (Heidelberg), 1947,
col. 337, at col. 339); cited in Meyrowitz, op. cit., p. 346, footnote 15.

"' Entscheidungen des Obersten Gerichtshofes fiir die Britische
Zone in Strafsachen (O.G.H. br. Z.) (Berlin, 1949), vol. 2, p. 271;
cited in Meyrowitz, op. cit., p. 347.

12 Yearbook . . . 1980, vol. I1 (Part Two), p. 32.

decision of the Supreme Court of the British Zone
rendered on appeal against a judgment of a court of
first instance which, in consideration of the penalty in-
flicted, had wrongly described the act as a délit contre
Uhumanité (‘‘offence against humanity’’).!* According
to the court’s decision, the word ‘‘offence’’ did not exist
in Law No. 10, even if the penalty inflicted corre-
sponded to that kind of transgression. The word crime
(‘‘crime’’) in the expressions ‘‘crime against humanity”’
and ‘‘war crime”” was a general term covering acts of
different degrees of gravity, although, as noted above, it
referred in most cases to very serious acts. The word
crime was synonymous with “‘offence’’ in the broadest
sense of that term. It covered petty offences as well as
the most serious acts. It is for that reason that article 50
of the 1949 First Geneva Convention'* subsequently
drew a distinction between ‘‘grave breaches’’ and other
breaches.

19. Today, the Commission has taken a decision on
the matter. It has decided that the word crime (offence)
should not cover all offences, but only the most serious
ones.

3. CONTENT OF CRIMES AGAINST HUMANITY

20. Defining the content of the word ‘‘humanity’” and
that of the word ‘‘crime”’ is not sufficient to define the
content of the expression ‘‘crime against humanity’’.
This concept is so rich in substance that it is difficult to
encapsulate it in a single formula. Several definitions
have been suggested, but each has emphasized one or
more essential elements of these crimes, without em-
bracing all their elements.

21. Some definitions emphasize the character of the
crime: its barbarity, brutality or atrocity. Thus the
Austrian Constitutional Act of 26 June 1945 states:
“Any person who, during the period of National
Socialist tyranny, and in abuse of his authority, placed
others in an intolerable situation . .. for motives of
political animosity is guilty of the crime of barbarity
and brutality.’’'* This formula has been criticized. Ac-
cording to some, barbarity and atrocity are not
necessary elements. The humiliating and degrading
treatment and the outrages upon personal dignity re-
ferred to in the 1949 Geneva Conventions likewise
constitute crimes against humanity.

22. Other definitions stress the infringement of a
right: *“‘infringement of fundamental rights’’: the right
to life, to health, to physical well-being, to freedom
(resolution of the eighth International Conference for
the Unification of Penal Law).'¢

2 O.G.H. br. Z. (see footnote 11 above), vol. 1, pp. 48-49; cited
in Meyrowitz, op. cit., p. 246. The expression ‘‘offence against hu-
manity’’ is a translation of the Special Rapporteur’s French text and
not a quotation from the official text of the court’s decision.

'Y United Nations, Treaty Series, vol. 75, p. 31.

'* Constitutional Act on war crimes and other National Socialist
outrages, art. 3, para. | (Staatsgesetzbiat! fiir die Republik Osterreich,
28 June 1945, No. 32, p. 56).

'* Resolution on crimes against humanity, adopted by the eighth
Conference (Brussels, 10-11 July 1947); see Actes de la Conférence
(Paris, Pedone, 1949), pp. 227-228.
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23. Yet other definitions emphasize the mass nature of
crimes against humanity (extermination or enslavement
of peoples or groups of individuals). The question has,
however, been widely discussed and the condition that
such crimes must necessarily be mass crimes has not
always been accepted. It is true that article 19 of part 1
of the draft articles on State responsibility refers to a
breach “‘on a widespread scale’> of an international
obligation (para. 3 (c¢)). But this point of view is not
unanimously accepted.

24. The concept is so rich in substance that the debate
could go on forever. Some writers stress the legal per-
sonality of the perpetrator. In their view, crimes against
humanity are State crimes. According to Eugéne
Aroneanu, ‘‘a crime against humanity, before being a
‘crime’, is an act of State sovereignty, an act by which a
State attacks, for racial, national, religious or political
reasons, the freedom, rights or life of a person or group
of persons’’.!” Other writers, however, consider that
crimes against humanity can also be committed by in-
dividuals, even if they are exercising a power of the
State.

25. The only element which seems to be unanimously
accepted is the motive. All writers, all judicial decisions
and all the resolutions of international congresses agree
that what characterizes a crime against humanity is the
motive, i.e. the intention to harm a person or group of
persons because of their race, nationality, religion or
political opinions. What is involved is a special intention
which forms part of the crime and gives it its specific
nature.

26. In effect, article 6 (c) of the Niirnberg Charter, ar-
ticle II, paragraph 1 (¢) of Law No. 10 of the Allied
Control Council, and article 5 (¢) of the Tokyo Charter
all refer to the motive for the criminal act, although the
wording used sometimes varies. That is why the drafters
of those texts, in defining a crime against humanity,
preferred not to limit themselves to a synoptic formula,
but rather to combine a general definition with an il-
lustrative list.

27. Even in this case, however, the autonomy of the
concept remained limited and subordinated to the ex-
istence of a state of war, as noted above (para. 10).
Such was the state of law prior to 1954.

B. Crimes against humanity in the 1954 draft code

28. The 1954 draft code first rendered crimes against
humanity autonomous by detaching them from the con-
text of war. It then endowed the concept with a bipartite
content by drawing a distinction between the crime of
genocide and other ‘‘inhuman acts’’. These two of-
fences are covered in article 2, paragraphs (10) and (11),
of the 1954 draft. The problem which arises at this stage
is to determine why the 1954 draft separated
‘‘genocide’’ from ‘‘inhuman acts”’.

'" E. Aroneanu, Le crime contre I’humanité (Paris, Dalloz, 1961),
pp. 56-57.

1. GENOCIDE

29. There is no doubt that genocide, as described in
article 2, paragraph (10), and the ‘‘inhuman acts’’ des-
cribed in paragraph (11) of that article constitute crimes
against humanity. There are, however, divergent views
concerning the specific nature of genocide, depending
on the angle from which it is considered. In effect, it can
be considered from two angles: its purpose and the
number of victims involved.

(a) The purpose of genocide

30. If genocide is considered from the point of view of
its purpose, there can be no doubt that a distinction
must be drawn between this crime and other inhuman
acts, for the purpose here, as specified in the 1948 Con-
vention on the Prevention and Punishment of the Crime
of Genocide,'® is ‘“to destroy,* in whole or in part, a
national, ethnical, racial or religious group*’’ (art. II).
It is true that other inhuman acts may likewise be com-
mitted for national, racial or religious reasons, but the
purpose is not necessarily to destroy a group considered
as a separate entity. Genocide has specific features when
viewed from this angle.

(b) The number of victims

31. 1If genocide is considered from the point of view of
the number of victims, the question is what
distinguishes it from other inhuman acts. Some writers
see no difference between genocide and other crimes
against humanity. According to Stefan Glaser, *‘it . . .
seems certain that the drafters of the Convention on
Genocide and of the draft code intended to
acknowledge that genocide had been committed even
when the act (murder, etc.) had been committed against
a single member of a particular group, with the inten-
tion of destroying the latter ‘in whole or in part’ *’.** In
his view, ‘it is the intention* . . . which is decisive for
the concept of genocide’’.

32. The question then arises whether the other crimes
against humanity referred to as ‘‘inhuman acts”’ in the
1954 draft code also imply a mass element. This is an
important question which arises in the decisions of the
military tribunals established by virtue of Law No. 10 of
the Allied Control Council.

33. A certain current of opinion emerged in favour of
a mass element. According to the Legal Committee of
the United Nations War Crimes Commission:

Isolated offences did not fall within the notion of crimes against
humanity. As a rule systematic mass action, particularly if it was
authoritative, was necessary to transform a common crime,
punishable only under municipal law, into a crime against humanity,
which thus became also the concern of international law. Only crimes
which either by their magnitude and savagery or by their large number
or by the fact that a similar pattern was applied at different times and
places, endangered the international community or shocked the con-
science of mankind, warranted intervention by States other than that
on whose territory the crimes had been committed, or whose subjects
had become their victims.?®

'* United Nations, Treaty Series, vol. 78, p. 277.

'* 8. Glaser, Droit international pénal conventionnel (Brussels,
Bruylant, 1970), p. 112.

* History of the United Nations War Crimes Commission . . .,
op. cit. (footnote 3 above), p. 179.
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34. However, contrary views were expressed.?' Thus
the International Congress of the Mouvement national
judiciaire francais, in its resolution on the punishment
of Nazi crimes against humanity, adopted in October
1946, declared: ‘‘Any persons who exterminate or
persecute an individual* or a group of individuals by
reason of their nationality, race, religion or opinions are
guilty of crimes against humanity and punishable as
such.”’??

35. Similar views are found in the reports submitted to
the eighth International Conference for the Unification
of Penal Law, held at Brussels in July 1947,

36. In the Brazilian report to that Conference, Rob-
erto Lyra, professor in the Faculty of Law in Rio de
Janeiro, proposed the following definition: ‘‘Any act or
omission which constitutes a serious threat or physical
or mental violence towards an individual* by reason of
his nationality, race, or religious, philosophical or
political views shall be deemed a crime of /ése-
humanité.”’*

37. In their report, the delegates from the
Netherlands, W. P. J. Pompe, Rector of the University
of Utrecht, and B. H. Kazemier, adviser in the Ministry
of Justice, proposed as a definition of a crime against
humanity: ‘‘to exterminate or place in an intolerable
situation, in breach cf the general principles of law
recognized by civilized peoples, an individual* or a
group of individuals by reason of their nationality,
religion or opinions’’.*

38. In the Polish report, submitted by Georges
Sawicki, Advocate General in Warsaw, the following
definition was proposed: ‘‘Any person who commits an
offence jeopardizing the life, health, bodily integrity,
liberty, honour or property of a person* or a group of
persons . . . shall, if the act was committed for reasons
of nationality, religion, race or political beliefs, be
guilty of a crime against humanity.’’?*

39. In the report of the Holy See, submitted by its
delegate, Pierre Bondue, ‘‘any attack . . . upon the
rights . . . of any human being by reason of his op-
inions, nationality, race, caste, family or profession’’*’
was considered to constitute the crime.

40. The Swiss delegate, Jean Graven, professor in the
Faculty of Law in Geneva, submitted the following
draft definition in his report:

Any person who, without right and for reasons of race, nationality,
religion, political beliefs or opinions, attacks or endangers the liberty,
health, bodily integrity or life of a person* or a group of persons, in
particular by deportation, enslavement, ill-treatment or extermi-

21 See the memorandum prepared in 1950 by V. V. Pella at the re-
quest of the Secretariat {original French text published in Yearbook
... 1950, vol. 11, pp. 278 et seq., document A/CN.4/39), para. 139
(at pp. 348-349).

22 Revue internationale de droit pénal (Paris), vol. 19 (1948), p. 384.

33 Actes de la Conférence, op. cit. (footnote 16 above), pp. 108 et
seq.

3 Ibid., p. 116.

3 Ibid., p. 130.

¥ Ibid., p. 137.

¥ Ibid., p. 149.

nation, whether in time of war or in time of peace, commits a crime
against the human person (or humanity) and is punishable therefor.?*

41. Furthermore, André Boissarie, procureur général
at the Court of Appeals of Paris, had, within the
framework of the Mouvement national judiciaire
francais, prepared a draft convention, article 5 of which
provided: ¢ ‘Crimes against humanity’ are crimes com-
mitted against a human individual* or group by reason
of nationality, race, religion or opinions.’’*

42. Henri Meyrowitz discusses the question of a mass
element at length in his remarkable work. He contends
that:

. .. Crimes against humanity must in fact be interpreted as comprising

not only acts directed against individual victims, but also acts of par-
ticipation in mass crimes . . .

It is no longer necessary that there should be a plurality of victims
or a plurality of acts. The concept of a crime against humanity
doubtless derived from a historical criminal phenomenon, one of
whose main characteristics was its mass nature: a great number of
acts, a great number of agents, a great number of victims. . . . But [a
mass nature] is a sociological condition of the phenomenon of crimes
against humanity, not a constituent element of the offence.**

43. Legal writers thus disagree on the question
whether a crime against humanity is necessarily of a
mass nature or not. The same disagreement appears in
judicial practice.

44. The Supreme Court of the British Zone considered
that the mass element was not essential to the legal
definition of a crime against humanity, which refers not
only to extermination—which implies a mass element
—but also to murder, torture or rape, which can involve
a single isolated act.?!

45. The United States military tribunals, on the other
hand, considered that the mass element formed an in-
tegral part of a crime against humanity. In the Justice
case, senior officials of the Nazi judicial system were
found guilty of ‘‘conscious participation in a nation-
wide Government-organized system of cruelty* and
injustice’’. The tribunal therefore stated that the defi-
nition should not cover isolated cases of atrocities or
persecution. *?

46. The Legal Committee of the United Nations War
Crimes Commission, after studying the definitions con-
tained in the Niirnberg and Tokyo Charters and Law
No. 10 of the Allied Control Council, expressed a
similar view (see para. 33 above).

47. In the draft articles on State responsibility, the
view that the crime must be of a mass nature appears to
prevail, since, according to article 19, paragraph 3 (¢),

 Ibid., p. 157.

** Revue internationale de droit pénal (Paris), vol. 19 (1948), p. 382.

3 Op. cit. (footnote 9 above), pp. 255 and 280.

* O.G.H. br. Z. (see footnote 11 above), vol. 1, pp. 13 and 231;
cited in Meyrowitz, op. cit., p. 254.

32 See Trials of War Criminals before the Nuernberg Military
Tribunals under Control Council Law No. 10 (Nuernberg, October
1946-April 1949) (15-volume series, hereinafter referred to as
‘“‘American Military Tribunals’’) (Washington (D.C.), U.S. Govern-
ment Printing Office, 1949-1953), case No. 3, vol. III, p. 985; cited in
Meyrowitz, op. cit., pp. 252-253.
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an international crime may result from ‘a serious
breach on a widespread scale* of an international
obligation of essential importance for safeguarding the
human being’’.

48. The distinction resulting from the mass nature of
the act is, in any case, not conciusive. There are those
who still consider that the systematic violation of a
single human right is a crime against humanity.

49. The question therefore arises whether the element
of seriousness could serve as a differentiating factor.
Stefan Glaser believes that genocide is ‘‘only an ag-
gravated case’’ of a crime against humanity. The two
concepts differ only in degree and not in nature.’* Ac-
cording to Glaser, the distinction is all the more difficult
to maintain because, when the motives are considered,
the difference between destroying an ‘‘ethnic group”’
and destroying a ‘‘political group’’ is not apparent.

50. Vespasien V. Pella, however, does not share that
view. According to him, the concepts of genocide and
crimes against humanity do not overlap:

Indeed, there is no genocide within the meaning of the Convention
of 9 December 1948 if the act was directed against a political group.
By contrast, persecution for political reasons may constitute a crime
against humanity within the meaning of article 6 (c) of the Charter of
the Niirnberg Tribunal.3*

Carrying his reasoning to its limit, he considers that the
difference between the two concepts is such that
genocide should be excluded from the code. According
to him, the fact that there is a separate Convention on
Genocide makes superfluous its inclusion in a code of
offences against the peace and security of mankind, and
he believes that ‘‘the independence and separate ex-
istence of the Convention on Genocide should be main-
tained”’.?*

51. That extreme argument seems unacceptable;
moreover, it was not accepted by the Commission in
1954. If all the wrongful acts which are the subject of a
convention had to be excluded from the code, the latter
would be nothing more than an empty shell. Further-
more, most of the conventions do not cover the criminal
aspect of wrongful acts, which is precisely the subject of
the present draft code.

(c) Belligerency

52. It was also considered that belligerency might con-
stitute an element that would serve to differentiate be-
tween the two concepts. The Niirnberg Charter linked
crimes against humanity with the state of belligerency.
The military tribunals discussed the problem at great
length. The United Nations War Crimes Commission
summarized the debate in the following terms: ‘‘while
the two concepts may overlap, genocide is different
from crimes against humanity in that, to prove it, no
connection with war need be shown’’.%¢

32 Op. cit. (footnote 19 above), p. 109.

3 See memorandum, Yearbook . .. 1950, vol. 11, p. 351, document
A/CN.4/39, para. 141.

3 Ibid., p. 142,

3¢ See Law Reports of Trials of War Criminals (15-volume series,
prepared by the United Nations War Crimes Commission) (London,
H.M, Stationery Office, 1947-1949), vol. XV, p. 138.

53. In 1954, the Commission excluded belligerency as
a factor for distinguishing between genocide and crimes
against humanity. However, in the draft code, it re-
tained the distinction between the two concepts, each of
those offences being the subject of a separate paragraph
(paragraphs (10) and (11) of article 2).

54. The Special Rapporteur considers that, for reasons
which are based on the specific nature of the crime of
genocide, the latter should be assigned a separate place
among crimes against humanity.

55. As for the formulation of the draft article, it must
first be noted that the word ‘‘genocide’’ does not appear
in the 1954 draft. However, article 2, paragraph (10),
deals expressly with that phenomenon, and all the acts
listed in that paragraph are acts of genocide. Moreover,
the word ‘‘genocide’’ is used and defined in article II of
the Convention of 9 December 1948. Except for that
difference, the 1954 text reproduces the 1948 text word
for word.

56. With regard to the elements contained in the two
texts, it may be asked whether the words ‘‘national,
ethnic, racial’’ do not sometimes overlap, and whether
there are not pleonasms, particularly in the use of the
words ‘‘ethnic’’ and “‘racial’’. It is clear that, although
those concepts may overlap, they are not identical.

57. A national group often comprises several different
ethnic groups. States which are perfectly homogeneous
from an ethnic point of view are rare. In Africa, in par-
ticular, territories were divided without taking account
of ethnic groups, and that has often created problems
for young States shaken by centrifugal movements
which are often aimed at ethnic regrouping. With rare
exceptions (Somalia, for example), almost all African
States have an ethnically mixed population. On other
continents, migrations, trade, the vicissitudes of war
and conquests have created such mixtures that the con-
cept of the ethnic group is only relative or may no longer
have any meaning at all. The nation therefore does not
coincide with the ethnic group but is characterized by a
common wish to live together, a common ideal, a com-
mon goal and common aspirations.

58. The difference between the terms ‘‘ethnic’’ and
“‘racial’’ is perhaps harder to grasp. It seems that the
ethnic bond is more cultural. It is based on cultural
values and is characterized by a way of life, a way of
thinking and the same way of looking at life and things.
On a deeper level, the ethnic group is based on a
cosmogony. The racial element, on the other hand,
refers more typically to common physical traits. It
therefore seems normal to retain these two terms, which
give the text on genocide a broader scope covering both
physical genocide and cultural genocide.

59. The other category of crimes against humanity to
be discussed is that referred to in the 1954 draft code as
“‘inhuman acts’’.

2. INHUMAN ACTS

60. Article 2, paragraph (11), of the 1954 draft code
does not give a general definition of inhuman acts but
provides a list of such acts. However, while the list in
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paragraph (10) concerning genocide is limitative, the list
in paragraph (11) is illustrative.

61. Indeed, this area includes very diverse acts which
are very varied in their manifestations. The nature of
crimes against humanity changes with technological
progress, The expression ‘‘crime against humanity’’
dates back to the Second World War precisely because
of the cruelty made possible by such progress. Because
of that evolving nature, any attempt to list all the crimes
against humanity would narrow the scope of the subject
and might allow offences which are sometimes difficult
to imagine before they are committed to go unpunished.

62. Without anticipating what will be said elsewhere
about war crimes (some of which are confused with
crimes against humanity), we can recall the method
followed in the Hague Convention (IV) of 18 October
1907,%" the preamble to which states:

... the high contracting Parties clearly do not intend that unforeseen
cases should, in the absence of a written undertaking, be left to the ar-
bitrary judgment of military commanders.

Until a more complete code of the laws of war has been issued, the
high contracting Parties deem it expedient to declare that, in cases not
included in the Regulations adopted by them, the inhabitants and the
belligerents remain under the protection and the rule of the principles
of the law of nations, as they result from the usages established among
civilized peoples, from the laws of humanity,* and the dictates of the
public conscience.

63. Although there is no such reference in the 1954
draft code to the principles of the law of nations, the
usages established among civilized peoples, the laws of
humanity and the dictates of the public conscience, it is
certain that those were the principles which governed
that text. Moreover, the code makes it clear that in-
human acts are not limited to those listed in it.

37 Convention respecting the Laws and Customs of War on Land,
see J. B. Scott, ed., The Hague Conventions and Declarations of 1899
and 1907, 31d ed. (New York, Oxford University Press, 1918),
pp. 101-102.

3. APARTHEID

64. There is no doubt whatsoever that apartheid is a
crime against humanity: only those who resist the course
of history could have such doubts. In his second
report,*® the Special Rapporteur listed all the inter-
national instruments relating to apartheid. Moreover, if
the concept of jus cogens has any meaning, this case
provides one of its most justified applications.

65. Without questioning the criminal nature of apart-
heid, some thought that the term was too much linked
to a specific system to be the basis of a general rule. But
that is not the prevailing argument. Apartheid, like
many other crimes, has its specific traits. Involuntary
and voluntary homicide and murder are crimes which
have specific characteristics, but which nevertheless
derive from the same basic act: killing. But that same
act has a different degree of seriousness according to
each case. Apartheid, like genocide, has a certain degree
of autonomy in the code, even though both are inhuman
acts.

C. Serious damage to the environment

66. According to article 19, paragraph 3 (d), of part 1
of the draft articles on State responsibility, ‘‘a serious
breach of an international obligation of essential im-
portance for the safeguarding and preservation of the
human environment, such as those prohibiting massive
pollution of the atmosphere or of the seas’’ is an inter-
national crime.

67. It is not necessary to emphasize the growing im-
portance of environmental problems today. The need to
protect the environment would justify the inclusion of a
specific provision in the draft code.

** Yearbook . . . 1984, vol. 11 (Part One), p. 89, document
A/CN.4/377, para. 44 (3) and footnote 34.

Part 11

War crimes

68. The concept of war crimes calls for some com-
ments concerning terminology problems, followed by
substantive comments, and lastly some remarks con-
cerning methodology problems.

A. Terminology problems

69. Here we are faced at the outset with a ter-
minological difficulty. In traditional international law,
the term “‘war’’ did not refer only to a sociological and
political phenomenon, but first and foremost to a legal
concept reflecting a state of international relations
which created rights and obligations for those who
waged it. War itself was a right linked to sovereignty.
The purpose of international conventions was therefore
not to prohibit war, but merely to regulate it. The idea

of an international convention prohibiting war, except
in cases of self-defence, is relatively recent, dating from
the 1928 Kellogg-Briand Pact.** It gained ground
especially after the Second World War, with the adop-
tion of the Charter of the United Nations.

70. However, although war is today a wrongful act, it
is an enduring phenomenon. Unfortunately, the same is
true for many other crimes. It is not enough to declare
an act illegal and prohibit it for mankind to be rid of it.
The injunction against voluntary homicide and murder
is age-old. Nevertheless, regrettably, voluntary
homicide and murder occur every day. If prohibiting an
act were enough to banish it from human behaviour,
there would be no police, no legal system and no penal

systems.

** League of Nations, Treaty Series, vol. XC1V, p. 57.
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71. Thus the prohibition of war did not make it dis-
appear. It can be said, however, that prohibiting war
placed it in a new perspective which entails legal im-
plications. The first is, naturally, that the ‘‘declaration
of war’’ becomes a wrongful act. Nowadays, war, even
when declared in the manner formerly required, is con-
sidered as aggression.

72. Yet even though war has become a wrongful act
and can no longer legitimate any right, the basic
phenomenon—that is, armed conflict—still exists and
one would have to be very naive indeed not to continue
to be concerned by it. The 1954 draft code prohibited
acts ‘“in violation of the laws or customs of war”’
(art. 2, para. (12)). In order to find a formula in con-
formity with the law, it was suggested that the term
““war”’ should be deleted from that expression. But it
would be absurd to consider an act criminal and, at the
same time, seek to lay down rights and duties for its
perpetrators. However, to refrain, for that reason, from
limiting the excesses and abuses which are committed
during armed conflicts would be more than naive; it
would be foolish and wrong.

73. Moreover, the prohibition of war does not rule out
situations (self-defence, peace-keeping operations) in
which the use of force, although allowed, must be
restricted to well-defined limits.

74. A law of armed conflict thus remains essential.
The only problem that arises in this regard is one of ter-
minology, namely whether the term ‘‘war’’ should be
abandoned and replaced by ‘‘armed conflict’’.

75. There are arguments in favour of this idea, par-
ticularly since the appearance of new types of armed
conflict which do not always pit State against State but
may pit State entities against non-State entities (national
liberation movements, partisan movements, etc.). Non-
international armed conflicts were covered as early as
1949 by article 3 of the First Geneva Convention. The
two Additional Protocols of 1977 to the 1949 Geneva
Conventions, concerning armed conflicts,*® confirmed
this idea, namely that the conflict need not be one be-
tween States for the ‘‘laws or customs of war’’ to be ap-
plicable. Article 1, paragraph 4, of Protocol I provides
that the situations referred to in article 2 common to the
Geneva Conventions include ‘‘armed conflicts in which
peoples are fighting against colonial domination and
alien occupation and against racist régimes in the exer-
cise of their right of self-determination’’. As a result of
this provision, combatants and prisoners of wars of
national liberation have been put in the same category
as combatants and prisoners of war ‘‘of any other
armed conflict’”’ within the meaning of article 2 com-
mon to the four Geneva Conventions.

76. It follows from these brief remarks that the con-
cept of war in the traditional sense has been shattered. It
no longer applies exclusively to inter-State relations, but
encompasses any armed conflict pitting State entities
against non-State entities. In other words, it is no longer
war in the formal sense, but war in the material sense,

* United Nations, Juridical Yearbook 1977 (Sales No, E.79.V.1),
p. 95 (Protocol I) and p. 135 (Protocol II).

i.e. its content (the use of armed force), which is re-
ferred to here. Therefore the term ““war’’ is used in this
report in the material sense of armed conflict, not in the
formal and traditional sense of inter-State relations.

B. Substantive problems: war crimes and crimes
against humanity

77. The substantive problems concern the distinction
between war crimes and crimes against humanity. It is
not always easy to draw a distinction between a war
crime and a crime against humanity. Whether one con-
siders the two concepts from the point of view of their
content or that of their scope, they will be seen to
overlap, and this often makes it difficult to distinguish
between them.

78. Although the two concepts are distinct, the same
act may, at the same time, constitute a war crime and a
crime against humanity. 1f voluntary homicide and
murder are committed during an armed conflict, they
may constitute crimes against humanity as well as war
crimes. To be deemed as such, it is enough for them to
have been committed for political, racial or religious
motives. The same deeds, committed for the same
motives outside the context of armed conflict, are sim-
ply crimes against humanity.

79. This possible dual characterization has its advan-
tages. Indeed, characterization as a crime against
humanity makes it possible to punish acts that cannot be
characterized as war crimes. Crimes committed in time
of war by nationals against other nationals might go en-
tirely unpunished if they could not be characterized as
crimes against humanity.

80. Because of the motive involved, the two offences
do not have the same content and therefore do not have
the same scope. A war crime is narrower in scope. It can
be committed only in time of war, whereas a crime
against humanity can be committed in time of peace as
well. A war crime can be committed only among
enemies, whereas a crime against humanity can be com-
mitted against victims who are not enemies, and even by
a State against its own nationals.

C. Methodology problems

81. The question arises as to what is the best way of in-
dicating what constitutes a war crime: a general defi-
nition or an enumeration?

82. Enumeration has always presented difficult prob-
lems. It is difficult, if not impossible, to draw up an ex-
haustive list of ‘‘war crimes’’. In 1919, the Preliminary
Peace Conference had prepared a list of the violations
of the laws and customs of war by the German and
Allied forces during the First World War; the list con-
sisted of 32 types of violation.

83. During the Second World War, Sir Cecil Hurst,
representative of the United Kingdom and Chairman of
the United Nations War Crimes Commission, once
again raised the question of what should be considered
a ‘“‘war crime’’. The War Crimes Commission was
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daunted by the enormous scope of the undertaking. It
simply revived the list drawn up in 1919, while recogniz-
ing the principle that the list was not exhaustive and that
there might be other crimes that should appear on it, in
view of subsequent developments. There were in fact
new proposals. For example, the taking of hostages was
added on the proposal of the representative of Poland.
Likewise, random mass arrests were defined as crimes.
It was also acknowledged that it was necessary to bear in
mind the preamble to the Hague Convention (IV) of
1907,*' which proved that war crimes were not limited to
the violations of the laws of war as embodied in the
Hague Conventions, and that the general principles of
law recognized by civilized nations should make it poss-
ible to characterize as war crimes all acts which seriously
contravened those principles.*?

84. The Charter of the Niirnberg Tribunal mentions
‘‘violations of the laws or customs of war’’, which
““shall include, but not be limited to,* murder, ill-
treatment’’, etc. (art. 6 (b)). Law No. 10 of the Allied
Control Council refers to ‘‘violations of the laws or
customs of war, including but not limited to* murder,
ill-treatment . . .’ (art. II, para. 1 (b)).

85. The Tokyo Charter, on the other hand, referred to
‘‘conventional war crimes: namely, violations of the
laws or customs of war’’ (art. 5 (b)). But there was no
enumeration, not even a non-limitative one.

86. The debate is open once again. In the case under
consideration, it is best to leave well alone and to temper
idealism with realism. Sir David Maxwell Fyfe said:

4! See paragraph 62 and footnote 37 above.

‘* History of the United Nations War Crimes Commission . . . ,
op. cit. (footnote 3 above), pp. 170-172.

“I do not think it practicable to produce a code of
elaborate and detailed definitions.”’**> Vespasien Pella
was more categorical: ‘‘It is impossible in the present
circumstances to draw up a complete list of violations of
the laws and customs of war.’’** Jean Spiropoulos, Rap-
porteur for the 1954 draft code, was of the same mind:
. . . In connection with the draft code, the view has been expressed

that one should set up an exhaustive enumeration of all acts which
would constitute war crimes. . . .

In our opinion such an undertaking would meet with the most
serious difficulties, since there are deep divergencies of opinion on
very important subjects concerning the laws and customs of war. . . .4

He thought it necessary to adopt a general definition of
war crimes and leave to the judge the task of deciding
whether the case under consideration involved such a
crime. But he added: ‘“We do not object to adding a list
of violations of the rules of war to the general defi-
nition, provided, however, that this list does not exhaust
the acts to be considered as ‘war crimes’ **.4¢

87. 1In 1954, the Commission adopted the method of a
general definition and nothing more.

88. We are once again at the crossroads. The draft ar-
ticle on war crimes submitted by the Special Rapporteur
thus consists of two alternatives: one is a synthesis based
on the 1954 draft, and the other a combination of the
two methods (see article 13 in part V of the present
report).

4 Cited in Pella’s memorandum, Yearbook . .
p. 352, document A/CN.4/39, para. 145, in fine.

¢ See memorandum, ibid., para. 147,

** First report by J. Spiropoulos on the draft code of offences
against the peace and security of mankind, Yearbook . . . 1950,
vol. 11, p. 266, document A/CN.4/25, paras. 78-79.

¢ Ibid., p. 267, para. 82.

. 1950, vol. 11,

Part II1

Other offences

89. It has been said that the nature of offences against
the peace and security of mankind often implies a con-
cursus plurium ad delictum. The phenomenon of par-
ticipation is the rule in this regard, hence the importance
of the concepts of complicity and conspiracy when con-
sidering these crimes.

90. Attempt to commit such crimes will also be con-
sidered as a related offence.

91. The 1954 draft code simply described these acts as
offences without analysing or defining them, and no
comments on them are to be found in the preparatory
work. Now the transposition of certain concepts of in-
ternal law to international law sometimes results in in-
coherence. Here, however, these concepts become really
distorted when they enter the sphere of international law
and sometimes their content or meaning changes. It will
therefore be interesting to see what becomes of the con-
cepts of complicity and conspiracy when they enter that
sphere.

A. Complicity

92. Ina criminal act committed through participation,
the accomplice plays a role distinct from that of the
principal. The two are not accused of the same acts. For
example, in the case of murder, the physical act of kill-
ing is distinct from providing the means to kill. While
the two offences are related (theoretically, one is linked
to the other), each retains its own character. As their
material content differs, they constitute two concepts
having two distinct legal characterizations. In some
cases, however, it is difficult to determine the legal con-
tent of either. In internal law, the content of complicity
varies in scope, depending upon the legislation con-
cerned.

1. COMPLICITY IN INTERNAL LAW

(a) Limited content

93. Article 60 of the French Penal Code sets forth the
various cases of complicity. The latter may take the
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form of instigation, provision of means, or aiding and
abetting.

94. In general, under French law, complicity does not
include acts committed after the principal offence. Con-
cealment, for instance, is an offence distinct from com-
plicity.

95. Of course, French penal law also recognizes cases
of extended complicity. For example, article 61 of the
Penal Code equates certain cases of concealment with
complicity: concealment of robbers or perpetrators of
crimes against the security of the State or the public
peace. According to the Code, the perpetrator of such
an act, committed after the principal act, ‘‘shall be
punished as an accessory’’. But this kind of complicity
owes its autonomy to the law alone. Although the pen-
alty incurred is the same as that incurred by the prin-
cipal, the offence is autonomous: it is covered by a
special provision of the Penal Code and is not a
jurisprudential application of the general theory of
complicity.

96. The laws of many other countries limit complicity
to acts committed prior to or concomitantly with the
principal act; acts committed later do not constitute
complicity and are defined as autonomous offences.
The Penal Code of the Federal Republic of Germany
limits complicity to the provision of advice or
assistance, i.e. to prior or concomitant acts. The 1951
Penal Code of Yugoslavia (art. 265), that of the German
Democratic Republic (art, 234) and that of Hungary
(art. 184) make concealment a separate offence.

(b) Extended content

97. Extended complicity tends to include acts commit-
ted after the principal act instead of making them
autonomous offences. According to Igor Andrejew,
some Soviet writers are in favour of the concept of
“‘contact’’ with the offence. They believe that any inten-
tional activity related to an offence that is being com-
mitted or has already been committed by other persons
may constitute a case of complicity: for example, any
act interfering with the prevention or discovery of the
offence. There are four kinds of contact: concealment
of the perpetrator, non-denunciation of the offence,
consent to the offence and concealment of property.*’

98. Anglo-American law recognizes both the accessory
before the fact and the accessory after the fact. The ac-
cessory after the fact is guilty of a form of extended
complicity, a concept which, as will be seen, was used in
the decisions of the Niirnberg Tribunal and the Allied
tribunals. Other legal systems also incorporate the con-
cept of “‘originator”’ (quteur intellectuel) within the idea
of complicity. According to these systems, some forms
of participation, such as instigation, conception of the
act, or sometimes even the giving of an order, in which
there is no physical participation, are considered as
complicity.

99. These brief references to comparative law show
how difficult it is to assign a content to the concept of

" 1. Andrejew, Le droit pénal comparé des pays socialistes (Paris,
Pedone, 1981), pp. 61-62.

complicity in internal law. Depending on the legislation
concerned, the boundary between the concepts of
perpetrator, co-perpetrator, accomplice and receiver or
concealer shifts, thereby affecting the content of com-
plicity. Consequently, the content of the concept of
complicity may be either extended or limited.
Sometimes the accomplice is confused with the co-
perpetrator, the originator and even the receiver or con-
cealer. Sometimes the accomplice is simply the in-
stigator or the person who aided and abetted.

2. COMPLICITY IN INTERNATIONAL LAW

100. Ininternational law, too, the word ‘‘accomplice”’
may have a limited or an extended meaning, depending
on the circumstances.

(@) Limited content

101. The limited content appears to derive from the
Charters of the International Military Tribunals. The
Niirnberg Charter, in the last paragraph of article 6, and
the Tokyo Charter, in article 5 (c), single out ‘‘leaders,
organizers, instigators and accomplices’’. Law No. 10
of the Allied Control Council, in article II, paragraph 2,
singles out any person who:

(a) was a principal,

(b) was an accessory to the commission of a crime or
ordered or abetted the same;

(¢) took a consenting part therein;

(d) was connected with plans or enterprises involving
the commission of a crime;

(e) was a member of any organization or group con-
nected with the commission of a crime;

() with reference to paragraph 1 (a@), i.e. crimes
against peace, held a high political, civil or military
position or a high position in financial, industrial or
economic life.

102. One observation comes immediately to mind: the
texts appear to draw a distinction between complicity
and certain related concepts. Thus the Niirnberg
Charter separated accomplices from leaders, organizers
and even instigators. The Tokyo Charter drew the same
distinction. Law No. 10 established several categories of
perpetrators within which the accessory was separated
from the person who ‘‘ordered or abetted’’ the crime,
the person who ‘‘took a consenting part’’ therein, and
the person who, with respect to certain crimes (crimes
against peace), held ‘‘a high political, civil or military
position’’ or ““a high position in financial, industrial or
economic life”’.

103. On reading these texts, one wonders what con-
stitutes complicity: what is an accomplice if he is not the
instigator or the person who ordered, directed, organ-
ized, or took a consenting part in the crime? Perhaps
complicity consists solely in aiding and abetting or the
provision of means, the only elements not expressly
referred to.

104. In fact, the drafters of these texts were prompted
more by concern for efficiency than by concern for legal
exactitude or rationality. The use of varied terms and
expressions that are often synonymous and that overlap
can be explained by the desire to let no act go unpun-
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ished. In an era in which crime had taken on the most
varied, subtle and insidious forms, it was essential to let
no act slip through the net, to neglect no aspect of such
a complex situation. It was difficult to know in what
capacity an individual had acted. Often those having the
most responsibility, those at the top of the hierarchy,
those who conceived of and ordered the crimes that
were committed were not the actual perpetrators, and
one could hardly consider them as accomplices and their
subordinates as the principals. In the context of the
times, group crime predominated and it was difficult to
distinguish protagonists from accomplices and even,
generally speaking, from all those who had participated
in a mass action.

105. The fact remains that, by characterizing the
various kinds of participation in an autonomous way,
the texts limited the content of complicity proper.

(b) Extended content
(i) Complicity of leaders

106. In certain cases, domestic legislation had not
hesitated to extend the concept of complicity to include
leaders, thereby broadening its content. It was con-
sidered that they had organized or tolerated the act
defined as a crime, or even conceived of the act, com-
plicity thereby being extended to cover the originator.

107. Thus, for example, the French Ordinance of 28
August 1944 on the punishment of war crimes provides
in article 4:

Where a subordinate is prosecuted as the actual perpetrator of a war
crime, and his superiors cannot be indicted as being equally respon-

sible, they shall be considered as accomplices* in so far as they have
organized* or tolerated* the criminal acts of their subordinates.

Luxembourg’s Law of 2 August 1947 on the punishment
of war crimes contains a similar provision in article 3:

.. . the following may be charged, according to the circumstances, as
co-authors or as accomplices* in the crimes and delicts set out in ar-
ticle 1 of the present law: superiors in rank who have tolerated the
criminal activities of their subordinates, and those who, without being
the superiors in rank of the principal authors, have aided these crimes
or delicts.

Similarly, in the Netherlands, the Law of 10 July 1947
on the judgment of persons guilty of crimes against
humanity provides in article 27, paragraph 3:

Any superior who deliberately permits a subordinate to be guilty of

such a crime shall be punished with a similar punishment as laid down
in paragraphs 1 and 2.

The Greek Constitutional Act No. 73 of 8 October 1945
on the trial and punishment of war criminals provides in
article 4:

When a subordinate is charged as principal of a war crime and his
superiors in the hierarchy cannot be punished also as principals in ac-
cordance with articles 56 and 57 of the Penal Law, the said superiors
are considered as accessories if they have organized* the criminal act
or have rolerated* the criminal act of their subordinate.

The Chinese Law of 24 October 1946 on the trial of war
criminals provides in article 9:

Persons who occupy a supervisory or commanding position in re-
lation to war criminals and in their capacity as such have not fuifilled
their duty to prevent crimes from being committed by their subor-
dinates shall be treated as the accomplices* of such war criminals.

108. It follows from these provisions that the concept
of complicity may encompass acts which have consisted
of organizing, directing, ordering or tolerating. This ex-
tension of complicity rests upon the assumption of
responsibility attaching to the superior in rank. It is
assumed that the latter has knowledge of all the ac-
tivities of his subordinates, and the fact of not prevent-
ing a criminal act or plan is equivalent to complicity.

109. The same view is to be found in judicial de-
cisions. The United States Supreme Court, in the
Yamashita case, rejected a request for habeas corpus
from the Japanese General Yamashita in the following
terms:

... it is urged that the charge does not allege that petitioner has either
committed or directed the commission of such acts,* and conse-
quently that no violation is charged as against him. But this overlooks
the fact that the gist of the charge is an unlawful breach of duty by
petitioner as an army commander to control the operations of the
members of his command by ‘‘permitting them to commit”’ the exten-
sive and widespread atrocities specified. The question then is whether
the Law of War imposes on an army commander a duty to take such
appropriate measures as are within his power to control the troops
under his command for the prevention of the specified acts which are
violations of the Law of War and which are likely to attend the oc-
cupation of hostile territory by an uncontrolled soldiery, and whether
he may be charged with personal responsibility for his failure to take
such measures when violations result.**

The reply given by the Court was affirmative. It is
assumed that complicity attaches to a commanding of-
ficer whose subordinates have committed a criminal act,
and the commanding officer must produce proof that it
was impossible for him to prevent the commission of the
crime under consideration.

110. This assumption was extended to members of the
Government. The Tokyo Tribunal ruled that respon-
sibility for prisoners of war rested not only upon of-
ficials having direct and immediate control of them, but
also, in general, upon members of the Government,
military or naval officers in command of formations
having prisoners of war in their possession, and officials
in departments concerned with the well-being of
prisoners, for: ‘It is the duty of a/f* those on whom
responsibility rests to secure proper treatment of
prisoners and to prevent their ill-treatment’’.*® Derel-
iction of this duty, whether through voluntary absten-
tion or negligence, makes superiors in rank accomplices
in the crimes which may be committed.

111. Furthermore, in the Hostage case, the United
States Military Tribunal stated that ‘‘a corps com-
mander must be held responsible for the acts of his
subordinate commanders in carrying out his orders and
for acts which the corps commander knew or ought to
have known about**’.*

112. The concept of complicity understood in this way
is therefore broader than that referred to in the Niirn-
berg and Tokyo Charters and in Law No. 10 of the
Allied Control Council and goes beyond aiding and

“* Law Reports of Trials of War Criminals, op. cit. (footnote 36
above), vol. IV, p. 43; and United States Reports (Washington, D.C.),
vol. 327 (1947), pp. 14-15.

** Law Reports of Trials . . . , vol. XV, p. 73.

** American Military Tribunals (see footnote 32 above), case No. 7,
vol. XI, p. 1303.
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abetting. This form of complicity now constitutes an
autonomous offence, according to article 86, para-
graph 2, of Additional Protocol I to the Geneva Con-
ventions.

(ii) Complicity and concealment

113. Complicity has on occasion been extended to in-
clude concealment. This was particularly true of cases
of illegal appropriation or disposal of goods which had
belonged to Jews who were exterminated. In the Funk
case, the accused, in his capacity as Minister of
Economics of the Third Reich and President of the
Reichsbank, had concluded an agreement under which
the SS were to deliver to the Reichsbank the jewellery,
articles of gold and banknotes having belonged to the
persons exterminated, The gold obtained from the
frames of spectacles and from teeth had been deposited
in the Reichsbank vaults. According to the Niirnberg
Tribunal: ““Funk has protested that he did not know
that the Reichsbank was receiving articles of this kind.
The Tribunal is of the opinion that he either knew what
was being received or was deliberately closing his eyes to
what was being done.”’*! There was express or tacit con-
sent to acts of concealment of goods improperly ac-
quired by the bank, subsequent to the death of their
owners.

114. The judgment rendered in the Pohl case is even
more explicit. The United States Military Tribunal
stated: ““The fact that Pohl himself did not actually
transport the stolen goods to the Reich or did not
himself remove the gold from the teeth of dead inmates
does not exculpate him. This was a broad criminal pro-
gram, requiring the co-operation of many persons, and
Pohl’s part was to conserve and account for the loot.
Having knowledge of the illegal purposes of the action
and of the crimes which accompanied it, his active par-
ticipation even in the after-phases of the action makes
him particeps criminis in the whole affair.”’*?

(iii) Complicity and membership
organization

in a group or

115. Within an organization, all members do not play
the same role. There is an internal hierarchy of leaders
and subordinates, of those who organize and those who
execute orders. As the above discussion of the links be-
tween complicity and the position of leader has shown,
it is difficult to separate these two categories into actual
perpetrators and accomplices. They could as well be
separated into physical perpetrators and originators,
into direct perpetrators and indirect perpetrators.

116. Here, however, the act characterized as a crime is
of a different nature, namely voluntary membership in
the organization, or voluntary participation in a group.
Rather than trying in vain to establish who within the
group or organization is the perpetrator and who is the
accomplice, Law No. 10 of the Allied Control Council,

)t See Trial of the Major War Criminals before the International
Military Tribunal (Nuremberg, 14 November 1945-1 October 1946)
(official English text, 42 volumes) (Niirnberg, 1947-1949), vol. I,
p. 306; cited in Meyrowitz, op. cit. (footnote 9 above), p. 377.

2 American Military Tribunals (see footnote 32 above), case No. 4,
vol. V, p. 989.

in article II, paragraph 2 (e), makes membership in a
group or organization an autonomous offence from the
moment when the entity in question becomes implicated
in a criminal affair. The necessary and sufficient con-
dition is membership in the group or organization.

117. The Commission will have to consider whether
the code should conform with Law No. 10 and the
Niirnberg Charter by making membership a separate of -
fence, or whether, on the contrary, it should defer to the
general theory of participation and entrust to the judge
the task of determining, in each specific case, the role
played by the member of the organization.

B. The limits of extended complicity: complot
and conspiracy

118. The question here concerns the limits of compli-
city, complot and conspiracy. This is the situation
envisaged in the last paragraph of article 6 of the Niirn-
berg Charter, which relates in particular to ‘‘ac-
complices participating in the formulation or execution
of a common plan* or conspiracy’’. According to that
provision, persons who have participated in such a plan
‘‘are responsible for all acts performed by any persons*
in execution of such plan’’. Law No. 10 deals with a
similar situation in article II, paragraph 2 (d) and (e).

119. It will be noted that, in this case, criminal respon-
sibility is particularly broad since it goes beyond the act
committed by a person. It involves a collective respon-
sibility which goes even further than the concept of
complot as recognized in Continental law. In French
law, for example, a complot is regarded as an
autonomous offence and punished as such. If a complot
has been followed by commencement of execution, ag-
gravating circumstances come into play which increase
the penalty incurred, since individual responsibility is
involved. On the other hand, a complot is strictly
limited to acts which may affect the authority of the
State or the integrity of national territory, or which may
lead to civil war.

120. Inthe case of the last paragraph of article 6 of the
Niirnberg Charter and of article II, paragraph 2 (d) and
(e), of Law No. 10, the offence referred to rests, as
already stated, upon a collective responsibility and is
not dependent upon commencement of execution.
Moreover, it is not limited, at least in the Niirnberg
Charter, to a single category of crimes, but covers all
crimes specified in that Charter: crimes against peace,
war crimes and crimes against humanity. It is true that
the Niirnberg Tribunal did not maintain this broad
definition and restricted the application of the concept
to crimes against peace. Nevertheless, the provisions of
the Charter went much further.

121. The reservations embodied in the decisions of the
Niirnberg Tribunal may be explained by the fact that the
provisions in question were based on a concept peculiar
to common law, namely conspiracy. Conspiracy is an
original concept which characterizes as a crime an agree-
ment between individuals with a view to committing a
criminal act. It is the agreement itself which is criminal,
independently of the criminal act which may have been
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committed. The agreement to commit murder is
punishable even if the murder has not been committed
and even if there has been no commencement of ex-
ecution. This offence is based on collective responsi-
bility. Contrary to the general principle of criminal law
under which an individual is responsible only for his
own acts, for acts which may be ascribed to him per-
sonally, conspiracy attaches collective criminal respon-
sibility to all those who have participated in the agree-
ment. This responsibility is added to that incurred per-
sonally by each individual for the acts which he has ac-
tually committed as a result of this agreement. It was
this concept of conspiracy which inspired the drafting of
the above-mentioned texts and it was on this same con-
cept that the charge was based.

122. The Niirnberg Tribunal did not agree with the in-
terpretation advanced by the prosecution and was of the
opinion that the wording of the last paragraph of ar-
ticle 6 did ‘‘not add a new and separate crime to those
already listed”’, but was simply ‘‘designed to establish
the responsibility of persons participating in a common
plan”’.** Even in this case, the Tribunal set aside the
charge of conspiracy for war crimes and crimes against
humanity and retained it only for crimes against peace.
In other words, the Tribunal regarded it solely as a
crime of responsible government officials, for a crime
against peace can be committed only by such officials.

123. Chief Prosecutor Robert Jackson, however, had
requested the broadest possible application of con-
spiracy, for which he offered an impressive and
systematic explanation. Among the principles enforced
every day in the courts of Great Britain and the United
States of America in dealing with conspiracy, the
following are the most important:

No formal meeting or agreement is necessary. It is sufficient,
although one performs one part and other persons other parts, if there
be concert of action and working together understandingly with a
common design to accomplish a common purpose.

Secondly, one may be liable even though he may not have known
who his fellow conspirators were or just what part they were to take or
what acts they committed, and though he did not take personal part in
them or was absent when the criminal acts occurred.

Third, there may be liability for acts of fellow conspirators
although the particular acts were not intended or anticipated, if they
were done in execution of the common plan. . . .

Fourth, it is not necessary to liability that one be a member of a con-
spiracy at the same time as other actors, or at the time of the criminal
acts. When one becomes a party to a conspiracy, he adopts and
ratifies what has gone before and remains responsible until he aban-
dons the conspiracy with notice to his fellow conspirators.

Members of criminal organizations or conspiracies who personally
commit crimes, of course, are individually punishable for those crimes
exactly as are those who commit the same offences without organiz-
ational backing. The very essence of the crime of conspiracy or
membership in a criminal association is liability for acts one did not
personally commit, but which his acts facilitated or abetted. The crime
is to combine with others and to participate in the unlawful common
effort, however innocent the personal acts of the participants, con-
sidered by themselves.*

3 Trial of the Major War Criminals . . . , op. cit. (footnote 51
above), vol. I, p. 226; cited in Meyrowitz, op. cit. (footnote 9 above),
p. 426.

4 Trial of the Major War Criminals . . .
cited in Meyrowitz, op. cit., pp. 427-428.

, vol. VIII, pp. 365-366;

The Chief Prosecutor explained that the basis and
justification for these sweeping principles was the need
to defend society ‘‘against the accumulation of power
through aggregations of individuals’’.

124. The system thus described is therefore based
upon a twofold responsibility: individual responsibility
and collective responsibility, which are not mutually
exclusive, but coexist. This concept of conspiracy,
unknown in Continental law, does not coincide pre-
cisely with any concept of Continental law. It is not
precisely the same thing as either complicity or complot,
It is close to complicity, in that the participants
‘*facilitate or abet’’, as the Chief Prosecutor said. But it
is close to complot to the extent that it involves an agree-
ment to execute a common plan.

125. 1In accepting the concept of conspiracy only for
crimes against peace and rejecting it for war crimes and
crimes against humanity, the Niirnberg Tribunal seems
to have accepted only the complot aspect of the concept.
In fact, where crimes against peace as defined in the
Niirnberg Charter are concerned (the preparation, in-
itiation or waging of a war of aggression or a war in
violation of international treaties or agreements; par-
ticipation in a plan or agreement for the accomplish-
ment of any of these crimes), the agents, as has been
said, can only be responsible government officials
linked to each other by their joint action. They are co-
perpetrators and not accomplices, and their action may
be seen as a plot against the external security of another
State.

126. However, the question may be asked whether
conspiracy is closely related only to complot, or whether
it is not also to some extent similar to complicity. Chief
Prosecutor Jackson himself used the expression
““facilitate or abet’ in respect of the concept of con-
spiracy, an expression which enters into the definition
of complicity. Conspiracy really seems to include the
notion of complicity when the plan is executed within an
organization involving hierarchical relations between
the leaders and the actual perpetrators, because, in that
case, complicity may operate between leaders and
subordinates. According to Claude Lombois,*® con-
spiracy, as a crime against peace, is a collective respon-
sibility based on the solidarity of responsible govern-
ment officials. As a war crime or a crime against
humanity, conspiracy becomes a general theory of
criminal participation which ‘‘makes it possible to hold
responsible those who planned the whole no less than
those who executed the details’’. Thus conspiracy may
include both the principal acts (aggression) and acts of
complicity (execution of an order).

127. With regard to the limits of complicity, the ques-
tion is whether complicity, even in a broad sense, should
encompass acts committed by a member of an organiz-
ation or acts committed in the execution of a common
plan, or whether membership in a criminal organization
or participation in a common plan should be qualified
directly as separate offences.

* C. Lombois, Droit pénal international, 2nd ed. (Paris, Dalloz,
1979), p. 155.
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128. There are cases in internal law where these of-
fences are autonomous. In French law, for example,
apart from complot, the aim of which is to undermine
the authority of the State, there is the association of per-
sons for unlawful purposes, the aim of which is attacks
on persons and property. These offences are auto-
nomous: they have been created by the law and do not
arise from a jurisprudential construction based on the
theory of complicity. Generally speaking, it appears
that, when the offence presents certain specific
characteristics (preparation or execution within the
framework of an organization or a common plan), this
circumstance induces the national legislator to make it
an autonomous offence, even if it might have been
penalized on the basis of complicity.

129. The Charters of the international military
tribunals did the same in distinguishing between acts of
complicity and acts committed within the framework of
an organization.

130. As for the 1954 draft code, it was confined to
complicity on the one hand, and conspiracy on the
other, with no definition of their content. Moreover, it
included no provision relating to membership in an
organization or participation in a common plan, The
Commission will have to discuss this point.

131. If the Commission decides to abide by what was
done in 1954, i.e. to make complicity an offence without
defining it, it would then have to indicate in a commen-
tary what content this concept should have in inter-
national law: instigation, aiding, abetting, provision of
means, order, express or tacit consent, or subsequent
acts of participation aimed at concealing the offender or
the corpus delicti. These concepts, in the view of the
Special Rapporteur, should be part of the content of
complicity. In other words, complicity should be
understood in the broad sense. On the other hand, the
need to extend it to membership in an organization or
participation in a common plan must first be carefully
discussed. Even though criminal responsibility is in
principle based on individual and identifiable acts at-
tributable to a specific perpetrator, it should not be
forgotten that this is an area in which most actions are
undertaken or executed jointly. Groups and organiz-
ations are the privileged means for perpetrating mass
crimes, as the crimes involved here often are, and it is
sometimes difficult to isolate the role of each person.
These organizations, which provide a haven of criminal
anonymity, must be discouraged. If the Commission
decides not to make such phenomena autonomous
offences, they will then come within the ambit of ex-
tended complicity, and this theory might, perhaps,
cover the situations concerned. It is useful to note in this
connection that the Convention on Genocide specifi-
cally refers, in article I1I (b), to ‘‘conspiracy to commit
genocide’’, which is typically an application of the
theory of conspiracy. The difficulty of the problems
dealt with in this section derives from the fact that they
involve concepts whose limits are not clearly defined.
Complicity and conspiracy are undoubtedly different at
the conceptual level, but there is always a certain degree
of complicity among the members of a conspiracy.

C. Attempt

132. The 1954 draft code makes attempt an offence,
but again does not indicate the content of the concept. It
is therefore necessary to consider whether attempt
should be regarded in international criminal law, and
particularly in the case of offences against the peace and
security of mankind, as having the same content as in
internal law.

1. CONTENT IN INTERNAL LAW

133. The content of attempt in internal law is not
always easy to determine. We know that attempt means
any criminal enterprise which has failed only as a result
of circumstances independent of the perpetrator’s inten-
tion, but there is still lively debate about when attempt
begins and what its point of departure is.

134, It is customary to divide the criminal process into
phases. The iter criminis, the ‘‘path of the crime’’ or the
““trajectory of the crime”’, includes four successive
stages: the project phase, which may be oral or written;
the preparatory phase, which may involve tangible acts
(organization, plans, setting up of necessary equipment,
etc.); the commencement of execution; and lastly the ac-
tual commission of the crime. The problem is to deter-
mine at what stage attempt begins, which is somewhat
like trying to square the circle. Following their own in-
clinations, some consider that attempt begins with the
intention, whereas others consider that it begins with the
preparatory acts, and still others link it to the com-
mencement of execution.

135. It would certainly be going too far to equate a
simple intention, even one that is publicly expressed,
with attempt. 1t is true that certain legislations have
defined simple intentions (threat, association of persons
for unlawful purposes, conspiracy, etc.) as separate
crimes, but those acts were identified and defined as
crimes because of their particular seriousness. In
general, however, a simple intention, even if expressed
out loud, does not constitute attempt.

136. Consideration of the theory that attempt exists
when there are preparatory acts likewise indicates that a
positive reply cannot be taken for granted. The oper-
ations which enter into the preparation of an act may
have many purposes, and it cannot be determined in ad-
vance what the author’s purpose was. Some might tear
down a fence to prevent a fire from spreading, but they
might also tear it down to take advantage of the fire and
enter somebody else’s house. Someone might break
down a door to save a person in danger, but they might
also do so to take advantage of that person’s difficulties
in order to commit theft, and so forth,

137. The question then arises whether it is commence-
ment of execution which constitutes attempt. That is the
solution adopted, for example, in the French Penal
Code, which regards as attempt any commencement of
execution which failed or was halted only because of cir-
cumstances independent of the perpetrator’s intention.
Even so, it is necessary to determine what constitutes
commencement of execution. It is not easy to draw a
distinction between commencement of execution and
preparatory acts. Some turn to objective criteria: the ac-
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quisition of the physical means for committing the
crime, for example, would constitute a preparatory act,
but when one “‘starts to make use of them’’, that is the
commencement of execution. Others turn to subjective
criteria: the intention to use those means.

138. Certain national legislations did not, at first, con-
cern themselves with these subtleties. Soviet law, for ex-
ample, in the Leading Principles of Criminal Legislation
of the RSFSR (1919) specifically stated that ‘‘the stage
of execution of the intention of the perpetrator does not
in itself influence the penalty, which is determined by
the extent of the danger which the offender’’ (art. 20)
“‘and the act he has committed represent’’ (art. 21). Ina
circular relating to the draft penal code of 1920, it was
stated that ‘‘the outward forms of execution of the act,
the degree to which intentions were realized, the forms
of complicity in violating the law lose their meaning as
limits necessarily defining the extent of the punishment
or the penalty itself’’. Today, the Fundamental Prin-
ciples of Criminal Legislation of the USSR and the
Union Republics (1958) provide for the penalization of
both attempt and preparatory acts, and the court is
obliged to take into consideration ‘‘the nature and
degree of social danger of the acts committed, the extent
to which the criminal intent is realized and the factors
which prevented the offence from being perpetrated’’
(art. 15).%¢

139. As regards the penalization of attempt, the
socialist countries can be divided into three groups. The
first group consists of those which abide by the general
principle of penalizing attempt and preparatory acts.
Apart from the USSR, these include Albania,
Czechoslovakia, the Democratic People’s Republic of
Korea and Poland. In the second group, attempt is
penalized as a general rule, but preparatory acts are
penalized only in the cases provided by law: this is the
case, for example, of the Bulgarian Code (art. 17) and
the Hungarian Code (art. 11 (1)). In the last group, at-
tempt and preparatory acts are penalized only in the
cases stipulated by law. For example, in Yugoslavia, the
1951 Penal Code (art. 16) and the 1976 Penal Code (art.
19) penalize attempt to commit offences that are
punishable by imprisonment of five years or more.?*’

140. This is a solution closely related to that adopted
in the French Penal Code, which lays down the general
rule that attempt is punishable only in the case of
criminal offences, but that attempt to commit correc-
tional offences may be qualified as an offence only in
the cases stipulated by law.

¢ See Andrejew, op. cit. (footnote 47 above), p. 60.
37 Ibid., pp. 60-61.

141. 1t is clear, therefore, that legal systems vary. As
for the content, some legislations draw a distinction be-
tween attempt and preparatory acts, with each category
being the subject of separate provisions. Other legis-
lations do not draw this distinction and make attempt a
crime only in the case of serious offences; others make
attempt a crime without drawing a distinction between
serious offences and other offences. All, however,
recognize attempt as a juridical concept.

2. CONTENT IN INTERNATIONAL LAW

142. Where offences against the peace and security of
mankind are concerned, the problem is more delicate.
The 1954 draft code made preparatory acts and attempt
two separate offences.

143. If those two offences are maintained, drawing a
distinction between preparatory acts and attempt will be
even more difficult. In fact, many preparatory acts are
ambiguous ones which can just as easily be interpreted
as acts preparing a defence as acts preparing an aggres-
sion. Their lawfulness depends on the intention, and
that is not always easy to determine. The borderline be-
tween attempt and preparation will be a moving one and
often elusive.

144, If the Commission does not retain preparatory
acts, the difficulty will remain; but it will not, as in the
previous case, be a matter of establishing the borderlin