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Introduction

A. Prevention B. Liability

1. In the most recent discussion of the treatment of pre-
vention, in the ninth report,1 a dual observation was made
at the forty-fifth session of the International Law Com-
mission. On the one hand, it was said that an overall pic-
ture of the obligation of prevention was not provided,
which meant that two extremes were called for:

(a) The enunciation of some principles:

starting with the obligation of prevention linked to liability as a result
of the risks involved in the activities envisaged. That would mean com-
bining articles 3 (first para.), 6 and 8, including the provisions of article
2 (a) and (b), already referred to the Drafting Committee in that part of
the draft.2

and (b) The explicit statement of another basic general
principle, namely, that,

if the State in whose territory the activity involving risk took place did
not fulfil its obligations of prevention, its liability for failure to do so
would be incurred.3

2. The Special Rapporteur believes that the comment
set out in subparagraph (a) above should be taken into
account by the Drafting Committee when considering the
provisions in question: the material exists and the com-
ment did not indicate that anything of importance was
missing. The view expressed in subparagraph (b) above is
dealt with in chapter II of the present report since this type
of liability arises from the failure to fulfil obligations of
prevention.

3. One issue outstanding was what was referred to as
prevention ex post, which will be dealt with in chapter I of
the present report.

1 Yearbook . . . 1993, vol. II (Part One), p. 187, document A/CN.4/
450.

2 Ibid., vol. II (Part Two), para. 130.
3 Ibid., para. 131.

4. The ILC adopted at its forty-fourth session a number
of decisions on the scope of the topic.4 The ILC, after stat-
ing that "attention should be focused at this stage on draft-
ing articles in respect of activities having a risk of causing
transboundary harm", stated that:

The articles should deal first with preventive measures in respect of
activities creating a risk of causing transboundary harm and then with
articles on the remedial measures when such activities have caused
transboundary harm. Once the Commission has completed consider-
ation of the proposed articles on these two aspects of activities having
a risk of causing transboundary harm, it will then decide on the next
stage of the work.5

5. Once consideration of the issue of prevention has
been completed, by means of a discussion of the response
measures proposed in chapter I of the present report (as I
attempt to demonstrate the measures in question, what-
ever they are called, will not under any circumstances be
measures to repair transboundary harm), the two types of
liability to which our articles would give rise must be con-
sidered: State liability for the failure to fulfil obligations
of prevention, which constitutes liability for a wrongful
act, and the liability in principle of the private operator.

6. Then the relationship between the two types of liabil-
ity must be considered, as well as the provisions common
to them. Lastly, the present report will consider the issue
of the available procedural means of enforcing liability,
but without proposing articles as yet, and will explore col-
leagues' positions on the main approaches that could be
taken.

4 Yearbook. . . 1992, vol. I, 2282nd meeting.
5 Ibid., vol. II (Part Two), para. 346.
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CHAPTER I

Response measures

A. Prevention ex post

7. In the discussion at its forty-fifth session of ILC,
some members expressed strong opposition to the idea of
including in the chapter on prevention proper what was
referred to as prevention ex post, namely measures to be
adopted after an incident has occurred, to reduce or con-
trol its effects and thus avoid greater harm, or even—as
we shall see—completely avoid the transboundary harm
that would occur if such measures were not taken. The
Drafting Committee opted for the approach taken by these
members—hence the text proposed for article 14, which
deals only with prevention ex ante, or measures to prevent
incidents.

8. Although only measures taken prior to the incident
can be referred to as "prevention", the Special Rapporteur
believes that what we have identified as prevention
ex post is none the less still not reparation and that we
therefore cannot include it in the chapter on reparation
without making a methodological error.

9. Close examination reveals that incidents such as the
ones dealt with under our topic are actually at the begin-
ning of a cause-and-effect chain, which ends with the
harm. An incident has certain effects on the natural world,
which in turn produce further effects: all these effects fall
within the sphere of natural causality. In a given link in
this causal chain, however, some effects are regarded as
legally relevant: they constitute harm and must be
repaired. Harm is a legal concept, but it represents actual
events.

10. By way of illustration: an incident that occurs as a
result of an industrial activity leads to pollution of the
waters of an international river. The pollution does not as
yet represent transboundary harm. The activity-pollution
causal chain is still manageable; so transboundary harm is
avoided if the pollution does not reach the frontier or is
reduced, or controlled, and as a result of such steps the
pollution is dealt with within the territory of the country
in question. Such steps are preventive because their pur-
pose is to prevent, either completely or partly, harm that
has as yet not occurred, even though the incident itself has
already occurred. Thus, measures that could even be
regarded as rehabilitative in the State of origin can be of a
preventive nature in the context of transboundary harm,
since they prevent or reduce the scale of such harm. And
the focus of our topic is transboundary harm.

11. It is thus clear that the concept of prevention is
strictly applicable both to activities to avoid incidents that
can lead to transboundary harm and to activities to pre-
vent the effects of the incident from reaching their full
potential. Prevention of incidents, or prevention ex ante,
is just one aspect of prevention in general, which would
include prevention ex post, because the fewer incidents
there are, the less harm there will be. It is thus not pos-
sible, methodologically, to include in the chapter on repa-
ration actions ex post to prevent harm.

12. International instruments dealing with such meas-
ures always refer to them as preventive, and instruments
dealing only with liability view them in the context of the
compensation to be paid for the cost of taking them.

B. Further review of international practice

13. Having rapidly reviewed such instruments, we note
that the Convention on Civil Liability for Damage Result-
ing from Activities Dangerous to the Environment, of the
Council of Europe (hereinafter called the Lugano Con-
vention), states in article 2, paragraph 9: "Preventive
measures" means "any reasonable measures taken by any
person after an incident has occurred* to prevent or
minimize loss or damage as referred to in paragraph 7,
subparagraphs (a) to (c), of article 2". The subparagraphs
referred to deal with the three items into which the con-
cept of "damage" is divided in the Convention. As it hap-
pens, paragraph 7 (d) of article 2 includes in the concept
of "damage" subject to compensation "the costs of pre-
ventive measures", and the costs in question can only be
costs incurred after the incident, because they are covered
by the reference made in paragraph 9.

14. The proposed amendment to the Convention on
Third Party Liability in the Field of Nuclear Energy (here-
inafter called the Paris Convention) and the Vienna Con-
vention on Civil Liability for Nuclear Damage (herein-
after called the Vienna Convention), prepared by the
drafting committee of the standing committee of the
IAEA on liability for nuclear damage, identified as
attachment II.A, suggests the following subparagraph
(m):

"Preventive measures" means any reasonable measures taken by any
person after a nuclear incident has occurred to prevent and minimize
damage referred to in subparagraphs (k) (i) to (iv) above.

Moreover, the draft adds to article I, paragraph 1 (k) a sub-
paragraph (v) which includes, under the meaning of
"nuclear damage", "the costs of preventive measures"
defined earlier. And in the draft identified as attachment
II.B ("Pool" draft), article 3 contains a paragraph 2,
enclosed in square brackets, reading:

the damage referred to in paragraph 1 above includes the cost of pre-
ventive measures, wherever taken, to prevent or minimize such damage
and further loss or damage caused by such measures.

15. The Convention on Civil Liability for Oil Pollution
Damage Resulting from Exploration for and Exploitation
of Seabed Mineral Resources states, in article 1, para-
graph 6:

"Pollution damage" means loss or damage outside the installation
caused by contamination resulting from the escape or discharge of oil
from the installation and includes the cost of preventive measures.

And paragraph 7 reads:
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"Preventive measures" means any reasonable measures taken by any
person in relation to a particular incident* to prevent or minimize pol-
lution damage...

16. The Convention on Civil Liability for Damage
Caused During Carriage of Dangerous Goods by Road,
Rail and Inland Navigation Vessels (CRTD) uses a similar
formulation in article 1, paragraph 10, dealing with the
concept of damage (para. 10 id)), which includes the costs
of preventive measures defined exactly as in the earlier
cases ("reasonable measures taken by any person after an
incident has occurred* to prevent or minimize damage").

17. Instruments dealing mainly with prevention of
transboundary harm also cover not only prevention of
incidents but also prevention of harm, and tend to use
such wording as "prevent, reduce and control" in referring
to prevention in the broad sense. The United Nations Con-
vention on the Law of the Sea uses such wording so fre-
quently in part XII (Protection and preservation of the
marine environment), that it is superfluous to quote the
relevant passages. Such wording is clearly used in order
to describe the equivalent of the "preventive measures"
dealt with in the above-mentioned instruments on liabil-
ity, and it does not by any means cover responsibility and
liability, which the Convention on the Law of the Sea
deals with in a separate article (art. 235).

18. The Convention on Environmental Impact Assess-
ment in a Transboundary Context—which, as we saw in
the ninth report, deals only with prevention and not with
liability6—refers to the parties' obligation to take appro-
priate and effective measures to prevent, mitigate and
monitor significant adverse environmental impact. Lastly,
the Convention on the Transboundary Effects of Indus-
trial Accidents, despite having as its chief goal the pre-
vention of industrial accidents, gives us an idea of how
relative the concept of prevention is, since it indicates
in article 3, paragraph 1, that the purpose of the Conven-
tion is

. . . to protect human beings and the environment against industrial acci-
dents by preventing such accidents as far as possible,* by reducing
their frequency and severity and by mitigating their effects* To this
end, preventive, preparedness and response measures* including
restoration measures, shall be applied.

C. "Response" measures

action, as in the case of clean-up and removal whose pur-
pose is not to limit or minimize transboundary harm.

20. If, in order to refer to these measures ex post, we are
to continue to use a term that differs from the term used in
all the relevant conventions (preventive measures), while
accepting that the measures in question do not fall within
the sphere of reparation, we must find a different term.
One option is to include such measures under the concept
of response measures—a concept that must be defined in
article 2 of our draft (Use of terms)7 as covering only
what we have referred to as prevention ex post—to con-
fine that concept to measures taken in response to an inci-
dent with a view to limiting or minimizing its adverse
effects and the resulting transboundary harm. We have
already provided a number of examples, but it should be
added that response measures include a number of
measures that would be strictly of a preventive nature—
such as felling trees in, and clearing, a strip of woodland
in order to prevent fire from spreading to a neighbouring
country—and other measures that could constitute resto-
ration in the case of the State of origin but prevention in
the case of the affected State: for example, in the case of
an international river, the conditions that prevailed prior
to an incident are re-established, thus preventing the river
current from continuing to carry to the neighbouring
country the rest of the resulting pollution. It would suffice
to clarify that the purpose of this concept is to limit or
minimize transboundary harm after the incident has
occurred.

21. Such measures may be taken by the State itself in
some circumstances, or by private parties. If necessary, in
some cases the State will use firefighters or the army to
deal with consequences of an incident that threaten to
spread to a neighbouring country, as in the case of a forest
fire resulting from an industrial accident, or massive pol-
lution of a river also resulting from an accident while an
activity under article 1 of the draft (Scope of the present
articles)8 is being carried out. Possibly, however, the
affected State will take identical measures in its own ter-
ritory and thus manage to avoid greater damage, or pri-
vate parties in either State will take such measures on their
own initiative. In such cases the party that is ultimately
liable and must pay the corresponding compensation must
also bear the cost of such measures—which we would
refer to as "response" measures—provided that it was rea-
sonable to adopt the measures.

19. Such terms as "response measures", used in the arti-
cle just quoted, are used in other conventions—for exam-
ple, the Convention on the Regulation of Antarctic Min-
eral Resource Activities, which in referring to such
measures in article 8, paragraph 1, states that

an Operator undertaking any Antarctic mineral resource activity shall
take necessary and timely response action, including prevention, con-
tainment, clean up and removal measures, if the activity results in or
threatens to result in damage to the Antarctic environment or dependent
or associated ecosystems.

Clearly, the word "prevention" is used here in the sense of
"prevention ex post", but some types of measures that do
not constitute prevention ex post are regarded as response

D. Proposed text

22. In the light of the foregoing, the Special Rapporteur
proposes to add to article 2 the following two paragraphs:

"Response measures" means any reasonable meas-
ures taken by any person in relation to a particular inci-
dent to prevent or minimize transboundary harm.

The harm referred to in subparagraph . . . includes
the cost of preventive measures wherever taken, as
well as any farther harm that such measures may have
caused."

Document A/CN.4/450 (footnote 1 above), paras. 2 and 22 to 24.

7 For the text of the draft articles submitted by the Special Rappor-
teur at the fortieth session of the ILC, see Yearbook . . . 1988, vol. II
(Part Two), p. 9.

8 Ibid.
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CHAPTER II

State liability

A. Liability in general

23. We have thus completed the section on prevention,
both of whose aspects we have considered: prevention of
incidents, and preventive response measures taken after
an incident has occurred, in order to minimize or prevent
the harm resulting from the incident. The content of the
liability itself will take shape once the concept of harm is
completed in our articles. In the area of harm to the envi-
ronment, which is the most novel and fluid harm category,
there can be other "remedial measures",9 a term that con-
veys well the idea that there can be remedial measures
other than monetary compensation, as in the case of cer-
tain measures to restore the environment that are being
worked on currently in a variety of forums. However, for
the time being the chapters on liability deal only with its
attribution, whatever its content may be, in the event of
failure to fulfil obligations of prevention (the subject of
the present section) and where there are incidents caused
by an activity under article 1 (the subject of chapter III).

B. Relationship between State liability
and civil liability

1. EXPLANATORY COMMENTS

24. In order to be able to establish the liability of the
State in our articles, we must begin by drawing attention
to the fact that in the articles State liability for a wrongful
act (breach of obligations of prevention) coexists with
civil liability on the part of a private individual or private
individuals (compensation for transboundary harm), or
strict liability, which does not require failure to fulfil an
obligation in order to be applicable.

25. There are other conventions in which both types of
liability occur, but two very different kinds of situations
regarding State liability must be identified:

(a) Situations where there is no State liability for a
wrongful act. In general, the conventions dealing with lia-
bility for harm caused by dangerous activities do not
cover obligations of prevention of the type covered by our
articles; the State therefore either does not bear any lia-
bility, as in the case of the Lugano Convention, or it bears
strict, sole liability as in the case of the Convention on
International Liability for Damage Caused by Space
Objects, or it bears residual liability in the context of the
liability of the private party, with respect to the payment
of compensation in connection with accidents resulting
from the activities in question. This is so in the case of the
Vienna Convention and the Paris Convention, under
which, in our view, the liability of the State is both resi-
dual and strict;

9 This is what such measures were called in the decision adopted by
the ILC (see footnote 4 above) on 8 July 1992, when it decided to con-
sider the topic in stages (see Yearbook . . . 1992, vol. II (Part Two)),
para. 345.

(b) Situations where there is State liability for a
wrongful act. The relevant instruments impose certain
obligations on the State, and its liability is subsidiary to
the civil (strict) liability of the private operator, but only
in the event of an indirect causal link between the State's
failure to fulfil its obligation and the occurrence of the
harm.

26. Let us take a closer look at the foregoing:

(a) Situations where there is no State liability for a
wrongful act. Many conventions on civil liability for dan-
gerous activities differ from our draft in that they do not
cover State obligations of prevention. State liability for
failure to fulfil an obligation does not arise. The conven-
tions in question also do not cover State liability subsi-
diary to the operator's liability for the payment of com-
pensation in certain circumstances: the State is not
involved. This is so in the case of the Lugano Convention;

(b) Situations where the State bears both strict liabil-
ity and liability for a wrongful act. This situation applies
in the case of the Convention on International Liability for
Damage Caused by Space Objects. In the Convention lia-
bility for a wrongful act and strict liability exist side by
side, but both involve the launching State, whose conduct
will be subject to one or the other regime depending on
where the harm occurs: if the damage is caused on the sur-
face of the earth or to aircraft in flight, liability will be
"absolute";10 but if the damage is caused to a space object
of another launching State liability for fault will arise (see
articles II, III and IV of the Convention);

(c) Situations where there is strict liability on the part
of the State but it is subsidiary to the operator's civil (also
strict) liability for the payment of compensation in respect
of incidents resulting from the dangerous activity. There is
no State liability for a wrongful act. The Paris Conven-
tion, the Vienna Convention and the Convention on the
Liability of Operators of Nuclear Ships, which also do not
impose obligations of prevention on States, do in certain
cases impose on States liability subsidiary to the opera-
tor's liability with respect to the payment of compensa-
tion for nuclear incidents. The private operator bears pri-
mary liability, but the State is liable in respect of the
portion of the compensation not covered by the operator's
insurance. We believe that this is strict liability on the part
of the State, since the amounts for which the State is liable
arise from strict liability on the part of the operator who
has not met his obligations in that connection: the State
does not have any special defence; it is in the position of
the party originally liable, but residually;

(d) Situations where there is State liability for a
wrongful act, but such liability is subsidiary to the opera-
tor 's civil liability for harm caused by the dangerous
activity. In article 8, paragraph 2, the Convention on the
Regulation of Antarctic Mineral Resource Activities

10 The Spanish term "responsabilidad absoluta" is a literal transla-
tion from English, and is not normally used in Spanish. Absolute liabil-
ity is very strict liability, with very few or no exceptions.
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specifies certain types of damage in respect of which the
operator bears strict liability. Paragraph 3 (a), however,
states that:

(a) Damage of the kind referred to in paragraph 2 above . . . which
would not have occurred or continued if the Sponsoring State had car-
ried out its obligations under this Convention with respect to its
Operator shall, in accordance with international law, entail liability of
that Sponsoring State. Such liability shall be limited to that portion of
liability not satisfied by the Operator or otherwise.

Such liability is based on a "substantial and genuine link"
between the operator and its sponsoring State as estab-
lished in article 1, paragraph 12, and described in
paragraphs 11 and 12. Moreover, the sponsoring State's
obligations are towards its operator. Also, in the draft pro-
tocol to the Basel Convention on the Control of Trans-
boundary Movements of Hazardous Wastes and their Dis-
posal,11 both strict liability on the part of the private party
liable or of the International Fund, and State liability for a
wrongful act, are involved in the payment of compensa-
tion, even though the State's obligations are not neces-
sarily towards its operator but rather constitute general
obligations. There are two preconditions for residual State
liability: first, that the State has failed to fulfil one of its
obligations and that, had it not been for this failure, the
damage would not have occurred (indirect causality)12

and, second, that full compensation cannot be paid by the
operator or his insurance (or the compensation fund
scheme, if there is one).

27. The situations covered by paragraph 26 (a) above
are not relevant to our draft, which covers obligations of
prevention. The situations covered by subparagraph (b),
which holds the State fully liable, is only justified in such
instruments as the Convention on International Liability
for Damage Caused by Space Objects, which imposes all
the liability for any such activity on States. The situations
covered by subparagraph (c), that is, strict but residual
State liability, is consistent with the kind of liability that
must be assumed in connection with activities involving
risk and which might be necessary where there is a poten-
tial for disastrous transboundary harm and insurance is
not sufficient to cover the enormous compensation
required but which might encounter resistance from those
who refuse to assign to the State a kind of liability, which,
in their view, is not well-established in international law.
There might also be other possibilities for residuality: a
standing committee now in the process of amending the

11 UNEP/CHW.l/WG.1/1/5, annex.
12 Paragraph 5 of the note by the Secretariat (UNEP/CHW.l/WG.l/

1/3) states:
"Taking into account the fact that the aims as well as the obliga-

tions of the Basel Convention are addressed to the States Parties
which exercise decisive control over all transboundary movements
of hazardous wastes and their disposal, it is proposed that States
should be deemed to incur liability for damage, but only to the extent
that such damage is causally related to the State's failure to comply
with its obligations under the Basel Convention. Therefore, contrary
to the proposed system of civil liability, state liability should be
fault-based and not based on strict liability."
Paragraph 7 proposes complementing article 9 on State liability as

follows:
"(a) Damage which would not have occurred if the exporting

State had carried out its obligations under the Convention with re-
spect to the transboundary movement and disposal of hazardous
wastes shall entail the liability of the exporting State. Such liability
shall be limited to that portion of damage not satisfied under the civil
liability or the fund provisions of the protocol."

Vienna and Paris Conventions13 is working out promising
solutions, e.g. bringing in, at certain levels, a consortium
of all member States or a consortium of all liable private
parties from all member States. This form ofsocialization
of the harm is in keeping with the basic philosophy under-
lying all dangerous activities which, after the advantages
are weighed against the disadvantages, are authorized
because they are useful to society (national or interna-
tional society, as the case may be). No one, not even the
operator, should have to shoulder the costs associated
with the harm caused by accidents inherent in the activity;
such costs should be borne by society as a whole, which
benefits from the activity. The advantage of channelling
liability towards the operator—which is recognized by
authors who have written on these topics—is that the
operator is in the best position to offset the cost of the risk
involved by factoring it into the price of his goods or
services.

28. With regard to situations covered by paragraph (d),
which introduces residual State liability for a wrongful
act, the question arises as to whether this category of lia-
bility for supplementing the compensation paid in order to
provide fuller restitution for the harm would to some
extent run counter to its own purposes, namely, the estab-
lishment of a comprehensive regime which would not
leave innocent victims unprotected. Indeed, liability for a
wrongful act requires a certain amount of proof which it
would not be easy for the victims to obtain. It is for this
very reason that traditionally domestic law and, more
recently, international practice have preferred reparation
by the liable party or by his insurance. If the aim is to help
the victim secure reparation, why place the obstacle of
onus probandi in his path?14

29. None of the foregoing situations, then, seems to be
entirely suited to our purposes, although subparagraph (d)
could be considered. It would be simplest, however, not to
impose any form of strict liability on the State and to draw
the sharpest possible distinction between its liability for
its failure to fulfil its obligations (liability for wrongful
acts) and strict liability for harm caused by incidents
resulting from the risk involved in the activity in question.
Liability would be incurred in any case by the liable pri-
vate party and, possibly—if the ideas are accepted—by a
group of liable parties.15 The advantage of this system
would be to simplify the relationship between State liabil-
ity and the liability of private parties and, perhaps, to

13 See paragraph 14 above.
14 There are interrelated concepts which might warrant consideration

in one of the Special Rapporteur's next reports: the establishment of a
compensation fund which would also include a consortium of liable pri-
vate parties. It is difficult to make such institutions work in a compre-
hensive system which covers all dangerous activities, and any attempt
to do so might be futile. A permanent body to promote the adoption of
protocols and oversee the application of the articles could be contem-
plated. The Lugano Convention introduces a standing committee to
consider questions of a general nature concerning interpretation or im-
plementation of the Convention and propose amendments to it, includ-
ing its annexes. This is the current trend in environmental protection
conventions; while our draft is not concerned exclusively with environ-
mental protection, the concept of liability for environmental harm was
welcomed by the Commission and by the General Assembly and nec-
essarily moves us right into the area of environmental protection,
whether we want to or not.

15 See especially paragraph 4 of the commentary on article 23
adopted by the Commission at its thirtieth session {Yearbook. . . 1978,
vol. II (Part Two), p. 82).
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make the draft more acceptable to States. It would also
simplify the procedural aspects, as will be seen in
section VI, since only domestic courts would be
competent and such thorny issues as that of a State's
appearing before a court in a case involving a private
party, particularly if it had to do so in the domestic courts
of another State, would not arise.

2. PROPOSED TEXT (alternatives A andB)

30. We therefore submit to the Commission an alterna-
tive which is somewhere in between the two systems by
formulating the article as follows:

"Article 21. Residual liability for a breach
by the State

Alternative A

Harm which would not have occurred if the State of
origin had fulfilled its obligations of prevention in
respect of the activities referred to in article 1 shall
entail the liability of the State of origin. Such liability
shall be limited to that portion of the compensation
which cannot be satisfied by applying the provisions
on civil liability set forth herein.

Alternative B

The State of origin shall in no case be liable for
compensation in respect of harm caused by incidents
arising from the activities referred to in article 1."

C. State liability for wrongful acts

1. EXPLANATORY COMMENTS

31. Having established the State's obligations of pre-
vention in the ninth report,16 we must now consider the
potential consequences of its failure to fulfil those obliga-
tions. Normally, they would be the consequences laid
down for a breach in part two of the draft articles on State
responsibility, provisionally adopted by the Commission
at its forty-fifth session: cessation, restitution in kind or
equivalent compensation, satisfaction and guarantees of
non-repetition.

32. It should be recalled that, in our articles, the rela-
tionships which arise from the failure to fulfil obligations
of prevention are between States. Individuals do not enter
into the picture here; we are operating at the international
level. We should draw a clear-cut conceptual distinction
between this type of liability and liability arising as the
result of an incident occurring in the course of an activity
under article 1, which has caused transboundary harm and
for which civil liability or liability on the part of a private
party would be incurred.

33. In the first place, the State of origin will be under an
obligation to cease the conduct constituting a wrongful
act having a continuous character. This continuous act
would generally consist in the State's failure to take the
measures required by our draft,18 and its cessation would
be in keeping with one view expressed during the debate
that a dangerous activity performed without the appropri-
ate precautionary measures being taken ceases to be a
lawful activity under international law. It is understood
that the wrongful act in question must be duly proved to
be such and that a lawful activity of the State of origin
cannot therefore be vetoed by the affected State.

34. The State injured by the breach can request that all
appropriate forms of reparation be made, as provided for
in the current formulation of articles 7, 8,10 and 10 bis of
part two of the draft articles on State responsibility.19 In
addition, however, the injured State would be able to take
the appropriate steps following a breach of an obligation,
that is, it would have the right to take any appropriate
countermeasures under the same general conditions of
lawfulness to which countermeasures are subject under
international law.

35. We must remember that the obligations of preven-
tion we have imposed on States in the relevant chapter are
not obligations of result; we are merely requiring States to
attempt to prevent accidents and harm. Violation of these
obligations is therefore distinct from the actual occur-
rence of harm as a result of an incident which occurs dur-
ing the performance of the activity in question. Should
such harm occur, strict liability—liability on the part of a
private party in the case of our articles—should immedi-
ately begin to operate.

36. For example, if the State of origin allows an activity
under article 1 to be carried out without prior authoriza-
tion—that is, where the operator has not applied for
authorization and, in order to obtain it, described the fea-
tures of the activity or conducted the risk assessment
required under article 1220—it would not be complying
with that obligation. The occurrence of an incident would
automatically impose strict liability on the operator, but
the State would remain liable for the breach itself. This
means that the affected State could make diplomatic rep-
resentations and take such steps—for example, counter-
measures—as are necessary to make the State of origin
fulfil the requirement in question by ceasing the wrongful
act, on penalty of the possibility of the activity's being
declared unlawful.

37. And if neither the incident nor the transboundary
harm occurs, the affected State can make the same repre-
sentations and take the same steps, with the same results.

16 See footnote 1 above.
17 Yearbook. .. 1993, vol. II (Part Two) , para. 335.

18 The author wishes to place on record his own doubts as to whether
an omission can constitute a continuous breach of an obligation; once
an obligation to take action has been breached, that primary obligation
is immediately replaced by a secondary obligation which is similar but
not necessarily identical in content. It can, for example , also include an
obligation to pay interest or in some other way compensate for the dam-
age caused by the breach within the t ime period established for the ful-
filment of the primary obligation or, possibly, lucrum cessans. In its
discussion of the topic of State responsibility, however, the Commis -
sion has acknowledged that omissions could give rise to continuing
breaches.

19 See footnote 17 above.
2 0 Yearbook. . . 1993, vol. II (Part Two) , paras. 142 to 147.
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38. Here let us digress briefly in order to justify the
above assertion more fully. In the ninth report, we said
that obligations of prevention are obligations of due
diligence and that this has its consequences. We should,
first and foremost, distinguish obligations of prevention
from obligations of result under article 23 of part one of
the draft articles on State responsibility,22 that is, from
obligations concerning the prevention of a given event,
with which they might be confused.

39. In the case of obligations concerning the prevention
of a given event, only the occurrence of an event which
there was an obligation to prevent would constitute a vio-
lation; its occurrence is a necessary condition. Here is
what the commentary on article 23 concludes:

The State bound by an obligation of this kind cannot claim to have
achieved the required result by seeking to prove that it has set up a per-
fect system of prevention if, in practice, this system proves ineffective
and permits the event to occur. Conversely, the State having an interest
in the fulfilment of the obligation cannot claim that the latter has been
breached solely because the system of prevention set up by the obli-
gated State seems to it to be clearly insufficient or ineffective, so long
as the occurrence the system was supposed to prevent has not taken
place.23

The Commission also notes that:

[...] obligations requiring the prevention of given events are therefore
not the same as those which are commonly referred to by the blanket
term "obligations of vigilance"'.* The commission of a breach of the
latter obligations often consists of an action or omission by the State
and is not necessarily affected by whether an external event does or
does not take place.

It should be explained that "vigilancicT is the Spanish
translation of "due diligence" in the English text. This
seems to be the primary difference between obligations of
result and obligations of due diligence in the system laid
down in part one of the draft articles on State responsibil-
ity; in the case of obligations of result, for there to be a
breach, the result—positive or negative—must not have
been achieved, whereas in the case of obligations of due
diligence, this requirement is not necessary and the means
employed are considered directly in order to determine
whether or not they are those which should reasonably

2 1 Ibid., vol. II (Part One) , p. 189, document A/CN.4/450, para. 7.
2 2 For the text of article 23 and the commentary adopted by the Com-

mission at its thirtieth session, see Yearbook.
(Part Two) , p. 82.

2 3 Ibid., p . 82, para. 4 of the commentary.
2 4 Ibid., footnote 397.

1978, vol.11

have been used in order to achieve the result required by
the obligation.

40. It is even conceivable that the State could be liable
for some form of compensation to the State of origin
where no incident has occurred and there is no strict lia-
bility on the part of the private party responsible. Suppos-
ing that the failure of the State of origin to require the tak-
ing of certain preventive measures by operators carrying
out a dangerous activity in its territory has compelled the
exposed State or the persons residing therein to take cer-
tain measures in the latter State's territory to prevent or
minimize the harm that an incident occurring as a result of
that activity might cause them. This is perfectly possible
and would mean that the exposed State has had to incur
certain costs owing to the indirect causality constituted by
the omission on the part of the State of origin. The com-
pensation for which that State would be liable would be an
example of equivalent compensation.

2. PROPOSED TEXT

41. The foregoing could be expressed in an article
which would follow the last article on prevention, cur-
rently under review by the Drafting Committee. Its text
could simply refer to the applicable international law even
though such a reference might seem unnecessary to some;
there is no need for a contractual provision in order to
ensure the implementation of rules of customary law
relating to the consequences of such breaches. We thus
prefer either to make no mention at all of the conse-
quences of the breach of the provisions of the article or
simply to defer to international law; if we were to repro-
duce the applicable articles on State responsibility in our
draft, even with appropriate drafting changes, we would
be adopting texts which are not final and are subject to
change both on the second reading of the draft in the
Commission and during any codification conference
which is convened. Should the Commission therefore opt
simply to refer to international law, the following might
be an acceptable text:

"Article X. International State liability

The consequences of a breach by the State of origin
of the obligations of prevention laid down in these arti-
cles shall be those consequences established by inter-
national law for the breach of international obliga-
tions."
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CHAPTER III

Civil liability

A. Strict liability

42. Activities involving risk call for the strict liability
that has become widespread in national legislation for
reasons which are well known, including the need for an
expeditious process that dispenses with the need for dem-
onstration of a breach of an obligation or fault. In interna-
tional law, the same arguments have been used to estab-
lish the civil liability of the private party in conventions
on which we have provided frequent comments through-
out our reports. Even though it was elaborated several
years ago, paragraph 4 of the draft directive of the Com-
mission of the European Communities on civil liability
for damage caused by wastes25 makes convincing argu-
ments in favour of strict liability:

No-fault or strict liability

As this principle implies automatic liability, it will ensure that vic-
tims receive compensation, the environment will recover and economic
agents are held liable in keeping with the objectives of the directive.

The concept of no-fault or strict liability for environmental risks is
everywhere gaining ground. In the related (and comparable) field of
defective products, Council Directive 85/374/EEC of 25 July 1985
adopts this principle, and it can also be found in a growing number of
international conventions, e.g. on nuclear energy and oil pollution of
the seas. The draft convention prepared by UNIDROIT on compensa-
tion for damage caused by the carriage of dangerous goods by rail, road
or inland waterway, currently being negotiated within the United
Nations Economic Commission for Europe, is also based on the same
principle.

In the same spirit, the final communique of the 8th Conference of
Ministers on the Protection of the Rhine against Pollution in Strasbourg
on 1 October 1987, which was also attended by the Commission, calls
for harmonization of legislation on civil liability for damage caused by
dangerous substances on the basis of the principle of strict liability.

The same trend is becoming increasingly established in national
legislation. Germany and Belgium have already introduced the princi-
ple of no-fault liability. In France, it is well established by case law.
Case law in the Netherlands is moving in the same direction and a law
is being drafted to introduce the principle in the new Civil Code. In
Spain, strict liability has been introduced in the waste management
sector.

The end result of the draft international instruments men-
tioned in these paragraphs was that strict liability was
adopted.

B. General characteristics of the regime

43. A number of features common to civil liability con-
ventions emerge from a review of international practice in
this field. Some of them are summarized in the Code of
Conduct on Accidental Pollution of Transboundary
Inland Waters.26 This Code of Conduct is of interest to us
because, like our draft, it concerns activities involving

2 5 Document C O M (89) 282 final-SYN 217, 15 September 1989.
2 6 United Nations publication, Sales No. E.90.II.E.28.

risk which may accidentally cause transboundary damage
(in this case through pollution). Article XV, paragraph 4
of the Code aptly summarizes the proper course of action
in this regard:

4. In order to ensure prompt and adequate compensation in respect of
all damage caused by accidental pollution of transboundary inland
waters, countries should in accordance with their national legal systems
provide for the identification of the physical or legal person or persons
liable for damage resulting from hazardous activities* Unless other-
wise provided, the operator should be considered liable; and where
more than one organization or person is liable, such liability should be
joint and several*

Paragraph 5 reads:

Countries should provide strict liability * for pollution damage caused
by accidents involving hazardous activities . . .

And paragraph 6 reads: "where the incident from which
the damage resulted cannot be identified . . . countries
should, inter alia, consider the establishment of compen-
sation funds.*"

44. Liability is thus strict where the operator must be
identified in the convention or in internal law, and is joint
and several where a number of operators are involved.
Where possible, compensation funds should be estab-
lished. In addition, however: (a) the operator is invariably
obliged to take out insurance or to provide some other
financial guarantee to cover either a sum equal to the
maximum compensation—where there is a fixed limit—
or another sum to be determined by the national authority;
(b) in order for this system to function, the principle of
non-discrimination must be respected; in other words, the
State of origin should treat in the same manner in its
courts both residents in its territory and non-residents; (c)
States parties should ensure that recourse is available in
accordance with their legal systems for prompt and
adequate compensation or other relief in respect of trans-
boundary damage caused, as provided in article 235 of the
United Nations Convention on the Law of the Sea; (d) in
all matters not directly governed by the Convention the
national law of the competent jurisdiction is to be applied,
provided that such law is consistent with the provisions of
the Convention; (e) judgements which are enforceable in
one jurisdiction are to be equally enforceable in all juris-
dictions, except where otherwise provided; if) there must
be unrestricted transfer of the amounts of money awarded
in a judgement rendered in one of the States to any other
State party in the currency desired by the beneficiary of
the award.

45. Limitations in the form of exceptions and prescrip-
tion must apply to both State and civil liability.
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C. Liable parties: "channelling" of liability

1. EXPLANATORY COMMENTS

46. As we have seen, it is important to establish who is
to be liable in principle, within the State of origin, for the
transboundary harm, in order thereby to facilitate action
by the victims. This procedure is followed in all conven-
tions on civil liability in which liability is "channelled" or
"directed" towards certain persons; the victims must
direct their action against the operator who is liable or
against his insurer or financial guarantor, but not against
other persons. Normally, the operator has the recourse of
initiating in turn a claim against whomsoever he may be
entitled so to do (for example, against a supplier who sold
him defective material which caused the accident), with
the exception of the Paris Convention, the Vienna Con-
vention, the Convention on the Liability of Operators of
Nuclear Ships, as well as the Convention on Civil Liabil-
ity for Oil Pollution Damage Resulting from Exploration
for and Exploitation of Seabed Mineral Resources, in
which, perhaps owing to the magnitude of the risks and
corresponding insurance premiums, the operator is
deprived of this possibility and thus remains the only
party who needs to be insured.

47. Normally, the party which has control over the
activity at the time at which the incident occurs is liable.
The party which has control is the operator. Some conven-
tions provide for a presumption: the party which has con-
trol is the one which appears in the public register of the
State of origin as the owner of the installation, or of the
vessel, etc., and where such registers do not exist the
owner is presumed to have direct control (Convention on
Damage Caused by Foreign Aircraft to Third Parties on
the Surface, Rome, 1952, art. 2, paras. 1 to 3; Convention
on Civil Liability for Damage Caused During Carriage of
Dangerous Goods by Road, Rail and Inland Navigation
Vessels—Explanatory Report (CRTD), art. 1, para. 8).

48. A number of instruments also provide for cases in
which damage is caused by a continuous situation or by a
series of incidents of the same origin (Lugano Conven-
tion, art. 6, paras. 1-4; Convention on Civil Liability for
Oil Pollution Damage Resulting from Exploration for and
Exploitation of Seabed Mineral Resources, art. 3).

49. Undoubtedly, the instrument that is most helpful in
determining liability is the Lugano Convention, elabo-
rated by the Council of Europe, since it seeks to cover all
dangerous activities, as our draft does.

50. It begins by announcing in its preamble the regime
of strict liability "taking into account the 'polluter pays'"
principle and recalling Principle 13 of the Rio Declaration
on Environment and Development:

States shall develop national law regarding liability and compensa-
tion for the victims of pollution and other environmental damage; they
shall also cooperate in an expeditious and more determined manner to
develop further international law regarding liability and compensation
for adverse effects of environmental damage caused by activities within
their jurisdiction or control to areas beyond their jurisdiction.

"7 Report of the United Nations Conference on Environment and De-
velopment, Rio de Janeiro, 3-14 June 1992 (A/CONF.151/26/Rev.l
(Vol.1, Vol. I/Corr.l, Vol.11, Vol. Ill and Vol. III/Corr.l) (United
Nations publication, Sales No. E.93.I.8 and corrigenda), vol. I: Resolu-
tions adopted by the Conference, resolution 1, annex I, p. 4.

51. Article 2 of the Lugano Convention (Definitions)
states that "operator" means the person who exercises the
control of a dangerous activity. In article 6 (Liability in
respect of substances, organisms and certain waste instal-
lations or sites), the first three paragraphs are of particular
interest. They read as follows:

1. The operator in respect of a dangerous activity mentioned under
Article 2, paragraph 1, subparagraphs (a) to (c) shall be liable for the
damage caused by the activity as a result of incidents at the time or dur-
ing the period when he was exercising the control of that activity.

2. If an incident consists of a continuous occurrence, all operators
successively exercising the control of the dangerous activity during that
occurrence shall be jointly and severally liable. However, the operator
who proves that the occurrence during the period when he was exercis-
ing the control of the dangerous activity caused only a part of the dam-
age shall be liable for that part of the damage only.

3. If an incident consists of a series of occurrences having the same
origin, the operators at the time of any such occurrence shall be jointly
and severally liable. However, the operator who proves that the occur-
rence at the time when he was exercising the control of the dangerous
activity caused only a part of the damage shall be liable for that part of
the damage only.

52. Paragraph 4 is applicable to a dangerous activity
which has definitively ceased in a given installation or on
a given site. In such a case, where damage results from the
activity, the last operator of this activity shall be liable for
that damage unless he or the person who suffered damage
proves that all or part of the damage resulted from an inci-
dent which occurred at a time before he became the
operator. If it be so proved, the provisions of paragraphs 1
to 3 shall apply.

53. Moreover, article 7 refers to the liability of the
operator of a site for the permanent deposit of waste. The
last two points are supported by the Council of Europe
Convention, since the definition of "activities dangerous
to the environment" in article 2 explicitly includes in
paragraph 1 (c): "the operation of an installation or site
for the incineration, treatment, handling or recycling of
waste" and in paragraph 1 (d) "the operation of a site for
the permanent deposit of waste". In our case, since we
have still not completed the task of more precisely identi-
fying the activities covered by the draft articles (we have
merely established a threshold of "significant risk"),
consideration of the concept contained in those two points
will have to be deferred.

54. Article 7, paragraph 4 is also relevant. It reads:

Nothing in this Convention shall prejudice any right of recourse of
the operator against any third party.

This makes it clear that it is national law which must pro-
vide for the recourse in question and also that the authors
of this Convention did not choose to follow the model of
the conventions on nuclear damage, in which the operator
or his insurer must absorb the damage.

2. PROPOSED TEXTS

55. In the light of the foregoing, the Special Rapporteur
wishes to propose the following texts.

56. In article 2 (Use of terms), a paragraph should be
inserted as follows:
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"'Operator' means the person who exercises the con-
trol of an activity referred to in article 1."

57. The following articles numbered in accordance with
the determination of the final text by the Drafting Com-
mittee should then be added:

"Article A. Liability of the operator

The operator of an activity referred to in article 1
shall be liable for all significant transboundary harm
caused by such activity during the periods in which he
exercises control of such activity.

(a) In the case of continuous occurrences, or a
series of occurrences having the same origin, operators
liable under the paragraph above shall be held jointly
and severally liable.

(b) Where the operator proves that during the
period of the commission of the continuous occurrence
in respect of which he is liable only a part of the dam-
age was caused, he shall be liable for that part.

(c) Where the operator proves that the occurrence
in a series of occurrences having the same origin for
which he is liable has caused only a part of the damage,
he shall be held liable for that part.

Article B. Recourse against third parties

No provision of these articles shall restrict the right
of recourse which the law of the competent jurisdiction
grants to the operator against any third party."

The Convention requires the Parties, where appropriate, to ensure
under internal law that operators have financial security to cover the lia-
bility under the Convention and to determine its scope, conditions and
form. In particular, the financial security may be subject to a certain
limit.

The provision invites the Parties to take into account, in determining
which activities should be subject to the requirement of financial secu-
rity, the risks of the activity.

When implementing this article the following considerations can be
taken into account. Firstly, the fact that certain activities in themselves
involve an increased risk of damage. Secondly, that some firms may not
have the financial capacity to pay compensation awarded to persons
who have suffered damage in the absence of insurance or financial
security, and thirdly, to avoid any failure to apply the requirement aris-
ing out of the impossibility to foresee the risk and to establish a finan-
cial guarantee to cover that risk.

A financial security scheme or financial guarantees mentioned in this
article can exist in many different forms, e.g. an insurance contract, or
a financial cooperation of operators who deal with a specific kind of
dangerous activity, in order to cover the risks involved in these activ-
ities. Such financial schemes would have the function of guaranteeing
compensation for the damage caused by a dangerous activity performed
by one of those operators.

It would also be possible to cover the risks involved by an insurance
contract. Another possibility could be that an operator has sufficiently
large financial resources himself to cover the risks involved in the dan-
gerous activities carried out by him.

It is likely that, after the entry into force of the Convention, the insur-
ance market in the field of environmental damage will develop further
since the risks and liability for pollution will become better known, and
the financial security schemes can gradually be replaced by insurance
contracts.

D. Obligation to purchase insurance
2. PROPOSED TEXTS

1. EXPLANATORY COMMENTS

58. As we have seen before, in all civil liability agree-
ments, the operator is required to take out insurance to pay
compensation. Some agreements establish the amount of
insurance coverage in relation to the limits on the com-
pensation which, in certain cases, the national authorities
may reduce, depending on their assessment of the danger
posed by the activity in question. It would be difficult to
establish such limits in an instrument such as ours, which
is attempting to cover all dangerous activities, since they
will vary from one activity to another. The Lugano Con-
vention, which, as we have seen, is also of a general
nature, does not do so.

59. Moreover, national authorities should be left free to
fix the minimum amount of the insurance coverage or
financial guarantee, on the basis of the result of their
assessment of the risk inherent in the dangerous activities,
as provided for in draft article 12.28

60. The commentary on article 12 of the Lugano Con-
vention,29 which appears in the explanatory report on the
Convention, reads as follows:

2 8 See footnote 20 above.
2 9 See supplement to CDCJ (92) 50, para. 67.

61. In the light of the foregoing, the Special Rapporteur
proposes the following articles:

"Article C. Financial securities or insurance

In order to cover the liability provided for in these
articles, States of origin shall, where appropriate,
require operators engaged in dangerous activities in
their territory or otherwise under their jurisdiction or
control to participate in a financial security scheme or
to provide other financial guarantees within such limits
as shall be determined by the authorities of such States,
in accordance with the assessment of the risk involved
in the activity in question and the conditions estab-
lished in their internal law.

Article D. Action brought directly against an insurer
or financial guarantor

An action for compensation may be brought directly
against the insurer or another person who has provided
the financial security referred to in the article above."
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£. Competent court

1. EXPLANATORY COMMENTS

62. Existing conventions differ in the choice of jurisdic-
tion they offer the injured party. The Paris Convention
(art. 13) and Vienna Convention (art. XI) limit the choice
to the competent court of the State where the nuclear
installation is situated. The draft protocol on liability and
compensation for damages resulting from transboundary
movements and the elimination of dangerous wastes30 of
the ad hoc Working Group of legal and technical experts
appointed by the Conference of the Parties to the Basel
Convention on the Control of Transboundary Movements
of Hazardous Wastes and their Disposal in article 10
establishes three bases for jurisdiction: (a) where the
damage was sustained; (b) where the damage has its ori-
gin; and (c) where the person alleged to be liable resides,
is domiciled or has his principal place of business. The
draft protocol also requires each contracting party to
ensure that its courts possess the competence to entertain
the claims for compensation in question. Article 19 of the
Lugano Convention sets forth practically the same bases
for jurisdiction as the draft protocol, except that it limits
paragraph (c) to the place where the defendant has his
"habitual residence". Article 19 of the Convention on
Civil Liability for Damage Caused During Carriage of
Dangerous Goods by Road, Rail and Inland Navigation
Vessels (CRTD), establishes four bases for jurisdiction:
(a) where the damage was sustained; (b) where the inci-
dent occurred; (c) where preventive measures were taken
to prevent or minimize damage (what we call "response
measures"); and (d) where the carrier has his habitual
residence. Since the place where the damage has its origin
(basis (b) in the draft protocol) is usually the place where
the incident occurred (basis (b) in CRTD), and since the
carrier in the latter case corresponds to the "person
alleged to be liable" in the draft protocol, the new element
CRTD has introduced is the jurisdiction of the court of the
place where preventive measures were taken. Article 20
of the Convention on Damage Caused by Foreign Aircraft
to Third Parties on the Surface mentions only the courts
of the State where the damage occurred, unless otherwise
agreed. Article 11 of the Convention on Civil Liability for
Oil Pollution Damage Resulting from Exploration for and
Exploitation of Seabed Mineral Resources indicates that
the competent courts are (a) the courts of any State party
where damage was suffered as a result of the incident; or
(b) the courts of the controlling State, defined in article 1,
paragraph 4, as the State party which exercises sovereign
rights for the purpose of exploring for and exploiting the
resources of the seabed and its subsoil in the area in or
above which the installation is situated. The "controlling
State" in this formulation, being the State where the
installation carrying out the polluting activity is situated,
would appear to correspond to the "State of origin" in our
draft.

63. The claimant should be allowed to choose between
several jurisdictions, depending on which advantage is
most important: (a) the courts of the State of origin, where
it may be easier for the injured party to obtain evidence
about the original incident; (b) the affected State, where it

may be easier to assemble evidence of the harm, and
where the injured parties are presumably more familiar
with the relevant procedure, if they do in fact reside there.
The claimant should find it easier to pursue his claim if he
is not obliged to take proceedings far from his place of
residence, with all the costs and uncertainties that entails.
A third possibility might be the courts of the place where
the claimant has his habitual residence, is domiciled, or
has his principal place of business, for the reasons just
mentioned in connection with the previous alternative. On
the other hand, there would seem to be no good reason for
allowing as a fourth option the courts of the place where
response measures are taken, since everything would
indicate that in the great majority of cases they would be
taken in the territory either of the State of origin or of the
affected State, and it is not worthwhile to allow for the
somewhat remote possibility that they might be adopted
in a third country.

2. PROPOSED TEXT

64. In the light of the foregoing, the Special Rapporteur
proposes the following article:

"Article E. Competent court

Actions for compensation of damages attaching to
the civil liability of the operator may be brought only
in the competent courts of a State party that is either the
affected State, the State of origin or the State where the
liable operator has his domicile or residence or princi-
pal place of business."

F. Application of domestic law
without discrimination

1. EXPLANATORY COMMENTS

65. National law should be applied to complement the
draft articles in questions not dealt with by such articles,
naturally in a way that is faithful to both the letter and the
spirit and intent of the draft articles. By national law we
mean here the law applied by the competent court in hear-
ing such a case.

66. The non-discrimination principle proposed in draft
article 1031 reads:

States parties shall treat the effects of an activity that arise in the ter-
ritory or under the jurisdiction or control of another State in the same
way as effects arising in their own territory. In particular, they shall
apply the provisions of these articles and of their national laws without
discrimination on grounds of the nationality, domicile or residence of
persons injured by the activities referred to in article 1 *

The second sentence would seem to be fully applicable to
the chapter on civil liability and finds a precedent, inter
alia, in article 14 (c) of the Paris Convention, which states
that "the law and legislation shall be applied without any
discrimination based on nationality, domicile or resi-

30 See footnote 11 above.

31 Article 10 was submitted by the Special Rapporteur in his sixth re-
port (Yearbook... 1990, vol. II (Part One), pp. 83 et seq., document A/
CN.4/428 and Add.l, especially paras. 96, 97 and 113).
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dence". In the sixth report, in article 30 on the application
of national law, we introduced a paragraph following the
Paris Convention wording, to the effect that both the draft
articles and national law and legislation should be applied
without any discrimination based on nationality, domicile
or residence. We acknowledge, however, that if article 10
is accepted in the form proposed, it will be unnecessary to
repeat the second half of it in the chapter on liability.

2. PROPOSED TEXTS

67. In the light of the foregoing, the Special Rapporteur
proposes the following articles:

"Article F. Domestic remedies

The Parties shall provide in their domestic law for
judicial remedies that allow for prompt and adequate
compensation or other relief for the harm caused by the
activities referred to in article 1.

Article G. Application of national law

The competent courts shall apply their national law
in all matters of substance or procedure not specifically
dealt with in these articles."

G. Causality

if the damage is the result of activities of many different parties. Diffi-
culties also arise if the damage does not manifest [itself] until after a
lapse of time. Finally, the state of science regarding the causal link
between exposure to pollution and damage is highly uncertain. The lia-
ble party may try to refute the injured party's evidence of causality with
alternative scientific explanations for the damage.33

2. PROPOSED TEXT

70. We feel that a similar provision could be proposed
to the Commission as article H, since it would be in keep-
ing with the spirit of our articles, which aim to make it
easier for an innocent victim to bring action for compen-
sation for the harm he has sustained. Since we have not
yet decided whether or not an activity involving a site for
permanent deposit of waste should or should not form a
specific part of the definition of dangerous activities, for
the time being the wording should not cover that possibil-
ity. It will be very important to emphasize, however, per-
haps in the commentary, that such an article does not cre-
ate a presumption of causality between incident and harm.

"Article H

When considering evidence of the causal link
between the incident and the harm, the court shall take
due account of the increased danger of causing such
harm inherent in the dangerous activity."

1. EXPLANATORY COMMENTS H. Enforceability of the judgement

68. Article 10 of the Lugano Convention contains a pro-
vision which reads as follows:

When considering evidence of the causal link between the incident
and the damage or, in the context of a dangerous activity as defined in
Article 2, paragraph 1, subparagraph (d), between the activity and the
damage, the court shall take due account of the increased danger of
causing such damage inherent in the proposed activity.

This is similar to that found in the domestic law of some
countries. The accompanying explanatory report states:

This Article encourages the Court, when it considers the evidence con-
cerning the causal link between the incident and the damage or, in the
context of a site for permanent deposit of waste, between the activity
and the damage, to take account of the increased risk of damage from a
specific dangerous activity. In order to assist the person suffering dam-
age to obtain compensation, account is taken of the specific risks cre-
ated by certain dangerous activities of causing a given type of damage.
The Convention does not create a true presumption of a causal link. The
provision operates as a complement to the system of strict liability. It
therefore forms part of all the rules which are designed to assist the per-
son who has suffered damage to prove the causal link, which may, in
practice, be difficult.32

69. In the green paper on remedying environmental
damage sent from the Commission of the European Com-
munities to the Council and Parliament of Europe and the
Economic and Social Committee, one provision on prob-
lems of proving causation states:

To obtain compensation for damage, the injured party must prove
that the damage was caused by an act of the liable party, or by an inci-
dent for which the liable party was responsible. Special problems arise
in the case of environmental damage. As discussed in the section on
chronic pollution, establishing a causal connection may not be possible

1. EXPLANATORY COMMENTS

71. Conventions on civil liability normally include
some type of provision on the enforceability of the judge-
ment, and we feel that such a provision should also be
included in our articles, since they are general (they
attempt to cover all dangerous activities involving signifi-
cant risk) and global (as opposed to regional) in nature.
Indeed, these characteristics make it necessary to take into
account considerable differences in the concept of public
policy in the different countries to which the article would
apply, and in the other possibilities covered in the article
which we are proposing.

72. The Paris Convention (art. 13, para, (e)), states that:

Judgments entered by the competent court under this article after
trial, or by default, shall, when they have become enforceable under the
law applied by that court, become enforceable in the territory of any of
the other Contracting Parties as soon as the formalities required by the
Contracting Party concerned have been complied with. The merits of
the case shall not be the subject of further proceedings. The foregoing
provisions shall not apply to interim judgments.

73. For its part, the Vienna Convention states (art. XII):

1. A final judgement entered by a court having jurisdiction under
article XI shall be recognized within the territory of any other Contract-
ing Party, except:

(a) Where the judgement was obtained by fraud;

(b) Where the party against whom the judgement was pronounced
was not given a fair opportunity to present his case; or

32 See document CDCJ (92) 50 (footnote 29 above), para. 63.
33 Document COM (93) 47 final (Brussels, 14 May 1993), p. 10,

para. 2.1.8.
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(c) Where the judgement is contrary to the public policy of the Con-
tracting Party within the territory of which recognition is sought, or is
not in accord with fundamental standards of justice.

2. A final judgement which is recognized shall, upon being pre-
sented for enforcement in accordance with the formalities required by
the law of the Contracting Party where enforcement is sought, be
enforceable as if it were a judgement of a court of that Contracting
Party.

3. The merits of a claim on which the judgement has been given
shall not be subject to further proceedings.

74. Likewise, CRTD (art. 20) provides that:

1. Any judgment given by a court with jurisdiction in accordance
with article 19 which is enforceable in the State of origin where it is no
longer subject to ordinary forms of review, shall be recognized in any
State Party, except:

(a) Where the judgment was obtained by fraud; or

(b) Where the defendant was not given reasonable notice and a fair
opportunity to present his case; or

(c) Where the judgment is irreconcilable with an earlier judgment
given in the State where the recognition is sought, or given in another
State Party with jurisdiction in accordance with article 19 and already
recognized in the State where the recognition is sought, involving the
same cause of action and between the same parties.

2. A judgment recognized under paragraph 1 of this article shall be
enforceable in each State Party as soon as the formalities required in
that State have been complied with. The formalities shall not permit the
merits of the case to be reopened.

This text does not include the ground of public policy, but
on the other hand includes in paragraph 1 (c) irreconcil-
ability with an earlier contrary judgement if it was given
in the State in which recognition is sought and involves
the same cause of action and the same parties. The
explanatory report on CRTD does not give a good reason
for this change, except that an attempt was made to limit
the number of grounds as far as possible.34

75. The Lugano Convention contains a similar provi-
sion (art. 23), which reinstates the ground of public
policy, omits the ground of fraud and adds the ground of
irreconcilability with an earlier "decision given in a dis-
pute between the same parties in the Party in which rec-
ognition is sought" and also in another State when that
"decision fulfils the conditions necessary for its recogni-
tion in the Party addressed". The explanatory report
indicates that the rules are based on the Brussels Conven-
tion (1968) and the Lugano Convention (1988) on juris-
diction and the enforcement of judgements in civil and
commercial matters.

2. PROPOSED TEXT

76. In the light of the foregoing, the Special Rapporteur
proposes the following article:

"Article I. Enforceability of the judgement

1. Where the final judgements entered by the
competent court are enforceable under the laws applied

ECE, Convention on Civil Liability for Damage Caused During
Carriage of Dangerous Goods by Road, Rail and Inland Navigation
Vessels—Explanatory Report (ECE/TRANS/84) (United Nations
publication, Sales No. E.90.II.E.39), p. 52, para. 126.

35 See footnote 29 above.

by such court, they shall be recognized in the territory
of any other Contracting Party unless:

(a) The judgement was obtained by fraud;
(b) Reasonable advance notice of the claim to

enable the defendant to present his case under appro-
priate conditions was not given;

(c) The judgement was contrary to the public
policy of the State in which recognition is sought, or
did not accord with the fundamental standards of jus-
tice;

(d) The judgement was irreconcilable with an ear-
lier judgement given in the State in which recognition
is sought on a claim on the same subject and between
the same parties.

2. A judgement recognized under the paragraph
above shall be enforced in any of the Member States as
soon as the formalities required by the Member State in
which enforcement is being sought have been met. No
further review of the merits of the case shall be
permitted."

I. Exceptions to liability

1. EXPLANATORY COMMENTS

77. In the sixth report,36 we said the following:

The existence of special cases in which there is no liability, or in
which liability is not applicable to certain persons in certain circum-
stances, is common to most of the conventions on liability for harm
resulting from specific activities, whether it is civil liability or State lia-
bility, even if the liability is absolute or strict. Thus, the 1972 Conven-
tion on International Liability for Damage Caused by Space Objects,
which establishes the liability of the State for such damage, provides in
article VI, paragraph 1, that

.. . exoneration from absolute liability shall be granted to the extent
that a launching State establishes that the damage has resulted either
wholly or partially from gross negligence or from an act or omission
done with intent to cause damage on the part of the claimant State or
of natural or juridical persons it represents.

These are the only grounds for exoneration from liability envisaged in
that Convention.

The other conventions incorporate more grounds for exoneration.
They are based on the "channelling" of strict liability towards the
operator, who is made solely responsible for the harm . . . The 1963
Vienna Convention on Civil Liability for Nuclear Damage provides, in
article IV, paragraph 2, for an exception similar to the one referred to
above in cases involving "gross negligence" or "an act or omission" . . .
done with intent to cause damage on the part of the apparent victim but
leaves it up to the court to grant this exception, provided that it is in
keeping with the national law. On the other hand, the same Convention,
under article IV, paragraph 3, allows an unrestricted exception in
respect of nuclear damage caused by a nuclear incident directly due to
(a) "an act of armed conflict, hostilities, civil war or insurrection" or (b)
"a grave natural disaster of an exceptional character".

This is the case except insofar as national legislation may
provide to the contrary.

78. The report continues as follows:

The 1988 Wellington Convention [on the regulation of Antarctic min-
eral resource activities] provides, in its article 8, paragraph 4, that:

36 A/CN.4/428 and Add.l (see footnote 31 above), paras. 56 to 59.
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an Operator shall not be liable if it proves that the damage has been
caused directly by, and to the extent that it has been caused directly by

(a) an event constituting in the circumstances of Antarctica a natural
disaster of an exceptional character which could not reasonably have
been foreseen; or

(b) armed conflict, should it occur notwithstanding the Antarctic
Treaty, or an act of terrorism directed against the activities of the
Operator, against which no reasonable precautionary measures could
have been effective.

Under paragraph 6, the Convention adds:

If an Operator proves that damage has been caused totally or in part
by an intentional or grossly negligent act or omission of the party seek-
ing redress, that Operator may be relieved totally or in part from its
obligation to pay compensation in respect of the damage suffered by
such party.

Several important drafts under consideration in various
forums also make similar exceptions. Mention has
already been made of the draft rules of the Council of
Europe on compensation for damage to the environment
[prepared for the European Committee on Legal
Cooperation by the Committee of Experts on Compensa-
tion for Damage to the Environment]. Rule 3, concerning
the liability of the operator, states in paragraph 4 that:

No liability shall attach to the Operator if he proves that:

(a) the damage results exclusively from an act of war, hostilities,
civil war, insurrection or a natural phenomenon of an exceptional,
inevitable or irresistible character;

(b) the damage was exclusively caused by an act done with the
intent to cause damage by a third party, despite safety measures appro-
priate to the type of dangerous activity in question;

(c) the damage was exclusively caused by an act performed in com-
pliance with an express order or provision of a public authority.

79. Lastly, the report states that article 5, paragraphs 4
and 5 of the CRTD states that:

No liability shall attach to the carrier if he proves that:

(a) the damage resulted from an act of war, hostilities, civil war,
insurrection or a natural phenomenon of an exceptional, inevitable and
irresistible character; or

(b) the damage was wholly caused by an act or omission done with
the intent to cause damage by a third party; . . .

If the carrier proves that the damage resulted wholly or partially
either from an act or omission done with the intent to cause damage by
the person who suffered the damage or from the negligence of that per-
son, the carrier may be exonerated wholly or partially from his liability
to such person.

80. With regard to the two instruments mentioned in the
sixth report, we should add that the Lugano Convention,
cited many times in this report, in its final text includes
these three grounds for exemption from liability, and adds
two other grounds relating to when the damage: was
caused by pollution at tolerable levels under local relevant
circumstances (para. d)\ or was caused by a dangerous
activity taken lawfully in the interests of the person who
suffered the damage (para, e), whereby it was reasonable
towards this person to expose him to the risks of the dan-

gerous activity. The CRTD, also referred to in this report,
reproduces textually in paragraph 4 the grounds men-
tioned, and adds another ground, paragraph c, relevant to
an instrument on transport:

[The Operator is not responsible if he proves that] the consignor or
any other person failed to meet his obligation to inform him of the dan-
gerous nature of the goods, and that neither he nor his servants or agents
knew or ought to have known of their nature.

Paragraph 5 of article 5 remained unchanged.

81. The most recent attempts follow the same general
lines as the conventions we have just discussed. The draft
protocol to the Basel Convention on the Control of Trans-
boundary Movements of Hazardous Wastes and Their
Disposal37 includes a paragraph 4 in its article 4 on
liability which reads as follows:

There shall be no liability if the damage is:

(a) A result of an unforeseeable* act of armed conflict, hostilities,
civil war or insurrection;

(b) A result of an unforeseeable natural phenomenon of an excep-
tional, inevitable and irresistible character;

(c) A result of the wrongful intentional conduct of a third party
which is the sole cause of damage taking into account that all reason-
able safety measures have been taken, to prevent the consequences of
such conduct;

(d) A result of compliance with a specific order or compulsory
measure of a public authority.

And paragraph 5 reads as follows:

Compensation may be reduced [or disallowed] if the person who suf-
fered damage or a person for whom he is responsible under national law
has, by his own fault, contributed to [or is the sole cause of] the damage
having regard to all circumstances.

As may be seen, the grounds for exemption from liability
are defined a little more strictly in this draft, although it
remains to be seen whether this tendency will be con-
firmed in the final text.

82. With regard to the liability of the State for compen-
sation, if that liability derives from a wrongful act, the
grounds for exemption from wrongfulness laid down in
part 1 of the Commission's draft which are applicable
would prevail.38 If the regime of the nuclear conventions
is followed, the liability of the State would be of the same
nature as that of the private party from which it derives
and then the same grounds for exemption would apply to
the State as to the operator, and State liability for the
amounts due would be treated in the same way as the
liability of the operator. Lastly, if the third alternative put
forward is preferred, that is to say, non-liability on the part
of the State for incidents, the relationship would be
between State and State, as we saw, and the grounds for
exemption from wrongfulness in part 1 would be appli-
cable.

3 7 See footnote 11 above.
3 8 For the text of the relevant article of Part I of the draft on State

responsibility, see Yearbook. . . 1980, vol. II (Part Two) , para. 34.
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2. PROPOSED TEXT

83. In the light of the foregoing, the Special Rapporteur
proposes the following article:

"Article J. Exceptions

1. The operator shall not be liable:

(a) If the harm were directly attributable to an act of
war, hostilities, civil war, insurrection or a natural phe-

nomenon of an exceptional, inevitable and irresistible
character; or

(b) If the harm were wholly caused by an act or
omission done with the intent to cause harm by a third
party.

2. If the operator proves that the harm resulted
wholly or partially either from an act or omission by
the person who suffered the harm, or from the negli-
gence of that person, the operator may be exonerated
wholly or partially from his liability to such person."

CHAPTER IV

Common provision on State liability and civil liability

A. Explanatory comments

84. The limitation on proceedings in respect of liability
should apply equally to liability arising from wrongful
acts and to strict liability. In our sixth report39 we said the
following in order to provide a basis for article 27 as pro-
posed in that report:

It is also common to set a time limit after which proceedings in
respect of liability lapse. The conventions cited as a basis for the pre-
ceding article may also be invoked here. The 1972 Convention on Inter-
national Liability for Damage Caused by Space Objects establishes
time limits as follows in article X:

Article X

1. A claim for compensation for damage may be presented to a
launching State not later than one year following the date of the occur-
rence of the damage or the identification of the launching State which
is liable.

2. If, however, a State does not know of the occurrence of the dam-
age or has not been able to identify the launching State which is liable,
it may present a claim within one year following the date on which it
learned of the aforementioned facts; however, this period shall in no
event exceed one year following the date on which the State could rea-
sonably be expected to have learned of the facts through the exercise of
due diligence.

The 1960 Paris Convention and the 1963 Vienna Convention con-
cerning liability for nuclear damage establish, in articles 8 and VI
respectively, a time limit of 10 years from the date of the nuclear inci-
dent which caused the damage. Rule 9 of the Council of Europe draft
rules establishes a time limit of three to five years (still to be decided)
from the date on which the affected party knew or ought reasonably to
have known of the damage and of the identity of the operator; in no case
can proceedings be brought after 30 years from the date of the accident.
Article 18 of the 1989 CRTD convention sets a time limit of three years
from the date at which the person suffering the damage knew or ought
reasonably to have known of the damage and of the identity of the
carrier.

39 Document A/CN.4/428 and Add.l (see footnote 31 above),
paras. 60-61.

85. It should be added that the text cited as a draft is now
the Lugano Convention. It takes up the issue in its
article 17, whose first paragraph sets a limit of three years

from the date on which the claimant knew or ought reasonably to have
known of the damage and of the identity of the operator. The laws of the
Parties regulating suspension or interruption of limitation periods shall
apply to the limitation period prescribed in this paragraph.

Paragraph 2 adds:

However, in no case shall actions be brought after thirty years from
the date of the incident which caused the damage. Where the incident
consists of a continuous occurrence the thirty years' period shall run
from the end of that occurrence. Where the incident consists of a series
of occurrences having the same origin the thirty years' period shall run
from the date of the last of such occurrences.

CRTD sets the period during which action may be brought
at three years from the date at which the person suffering
the damage knew or ought reasonably to have known of
the damage and of the identity of the carrier. The period
may be extended if the parties so agree after the incident.
In no case may an action be brought after 10 years from
the date of the incident which caused the damage. Where
the incident consists of a series of occurrences, the peri-
ods run from the date of the last of such occurrences.

86. The commentary in the explanatory report40 recog-
nizes as precedents, among others, article 10, paragraph 2,
of the 1985 European directive on product liability.

There was however some disagreement as to the establishment in
paragraph 2 of a second limitation period, running from the date of the
incident which caused the damage. While some support was expressed
for imposing no limit, as is the case under the European directive
referred to above, a majority of governmental delegations favoured the
introduction of such a limit, ultimately agreed upon as ten years, which
was considered to be long enough to provide adequate protection to vic-
tims, without creating the difficulties which would be faced by insurers
if the period were to be too lengthy, as they would have to maintain the
necessary reserves to meet their eventual liability, and by those respon-
sible for the distribution of the limitation fund if claims could be
brought too many years after the incident.

40 ECE/TRANS/84 (see footnote 34 above), paras. 119-120.
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The explanatory report indicates that the interruption or
suspension of actions will be regulated by national law, as
in the case of article 10, paragraph 2, of the above-
mentioned European directive.

87. A limitation period of three years for the application
of the "discovery rule" is reasonable. In the nuclear field,
however, the period is 10 years because some of the dam-
age caused by radiation, for example, takes a relatively
long time to appear. As to the maximum limit for presen-
tation of claims, 10 years may be appropriate for such
instruments as CRTD but too short for situations that
could arise in the case of other instruments, such as the
nuclear conventions, which specify a time limit of 30
years. As we have seen, the Lugano Convention sets the
same limit on all activities dangerous to the environment.
This time limit appears to be appropriate for our articles,
which also deal with dangerous activities in general.

B. Proposed text

88. In the light of the foregoing, the Special Rapporteur
proposes the following article:

"Article K. Time limits

Proceedings in respect of liability under these arti-
cles shall lapse after a period of three years from the
date on which the claimant learned, or could reason-
ably have been expected to have learned, of the harm
and of the identity of the operator or of the State of ori-
gin in the case of State liability. No proceedings may be
instituted once 30 years have elapsed since the date of
the incident which caused the harm. Where the inci-
dent consisted of a continuous occurrence, the periods
in question shall run from the date on which the inci-
dent began, and where it consisted of a series of occur-
rences having the same origin, the periods in question
shall run from the date of the last occurrence."

CHAPTER V

Procedural channels

A. Introduction

89. Although the present report does not propose spe-
cific articles on procedures to enforce the liability dealt
with in the draft articles, the Special Rapporteur believes
it would be useful to consider the subject so that he can
assess Commission members' reactions and thus be better
prepared to formulate articles later on. The advantages
and disadvantages of each of the possible procedural
channels may play a crucial role in the acceptance by
States of the liability regimes considered by us earlier. For
example, the State's residual liability for a wrongful act,
in the context of compensation for harm arising from inci-
dents, as set forth in the draft protocol to the Basel Con-
vention,41 may present procedural difficulties that out-
weigh the advantages, because it places the State vis-a-vis
private parties in the framework in question.

B. Consideration of procedural channels

90. We shall attempt to consider the various possibil-
ities at hand.

1. AFFECTED STATE VERSUS STATE OF ORIGIN

91. The State-to-State channel is one of two alterna-
tives, whereby the State either functions as the exclusive
party entitled to bring action, because it incurred direct
harm, or acts for and on behalf of its nationals who have
incurred direct harm. With regard to the latter case, opting

41 See footnote 11 above.

for the protection of individuals by their own States
through the diplomatic channel presents drawbacks.
Under international law, making a claim depends solely
upon the State in question; here a troubling factor arises,
since the State may not consider it expedient to make a
claim, owing to the particular circumstances that apply or
on foreign policy grounds. The diplomatic channel could
thus deprive injured parties of the guarantees of due pro-
cess before an ordinary court, and payment of compensa-
tion would depend on negotiations between States and
possible compromises entered into for reasons that may
be alien to the principle of restitutio in integrum.

92. Furthermore, diplomatic protection is granted when
injured parties have no other recourse, because they are
subject to the jurisdiction of the State in respect of which
they are seeking protection and have exhausted domestic
remedies. However, our draft is applicable at an earlier
stage of the process in question, and opens up the main
channel for action, enabling them to obtain compensation
on the basis of civil liability. Let us therefore consider
excluding at an initial stage from the regime laid down in
the draft articles the principle whereby the State provides
protection to its injured nationals. In short, in such an
event the State-to-State channel would apply when the
affected State is the party entitled to bring action and
when the State of origin is the party directly liable. The
first situation would obtain when the property or environ-
ment of the affected State is directly affected. The second
situation would obtain in two cases: when the State is lia-
ble owing to failure to fulfil obligations of prevention; and
when the State is residually liable, either through the com-
mission of a wrongful act or in accordance with the prin-
ciple of strict liability.
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93. Let us expand on the possibilities of the State-to-
State channel:

(a) Compensation for incidents resulting from
dangerous activities

94. Let us first hypothesize that a State has been directly
affected through harm to its property, and, as the party so
entitled, brings action against another State. This occurs,
for instance, when the harm affects the environment
per se.42 This concept of harm to the environment calls
for further comment. The State is deemed to be the party
entitled to bring action because the environment does not
belong to anyone in particular, but to everyone, to society,
to the national community which the State embodies. In
the proposal put forward by the Commission of the Euro-
pean Communities for a Council directive,43 concerning
civil liability for damage caused by wastes, item 6 indi-
cates that: "the concept of liability introduced covers . . .
damage to the environment; such damage should be put in
a new category separate from the preceding ones; and
damage to the environment affects society more than it
does the individual. The French delegation, for its part, in
an informal paper circulated in the IAEA working group
on liability for nuclear damage, makes the following
points: this is damage to things that cannot be appropri-
ated, that are common property and belong to no one in
particular, but can be used by all—such things as air,
water and space; damage of this kind is not restricted to
nuclear energy, but occurs frequently in industries that
produce pollution through accidents, requiring funds for
clean-up and restoration of the sites in question to their
original state; such measures are usually undertaken by
public authorities, which intervene to protect people and
property.

95. If the harm under discussion is caused by private
operators, the claimant State will have to contend only
with the State of origin if the latter is residually liable in
accordance with one of the two alternatives set forth
above, either (a) directly, for the sums not covered by the
operator or his insurance policy (principle adopted in the
nuclear conventions), or (b) for the same sums, but only if
the harm would not have occurred if the State of origin
had not failed to fulfil its obligations (principle adopted in
the draft protocol to the Basel Convention). The defend-
ant-State hypothesis will of course not apply if the third
alternative set forth above is accepted, according to which
the State of origin would under no circumstances be liable
for harm arising from incidents resulting from the activ-
ities of private individuals within its territory or otherwise
under its jurisdiction or control.

96. In the case of alternative (a), it would seem that a
judgement rendered by a court requiring a private opera-
tor to pay a certain sum could—once it has been demon-
strated that that payment is not forthcoming—serve as a
basis for the court to declare the debt payable by the State.
In principle, the State's appearance, as a sovereign territo-

4 2 It is important to distinguish between harm to the environment
per se and harm to private individuals or their property caused as a re-
sult of harm to the environment. The latter would cover, for instance,
damnum emergenis arising from the pollution of water that poisons
people who drink it, or the lucrum cessans incurred by the owner of a
hotel who has no guests because of polluted air in the region.

4 3 See footnote 25 above.

rial entity, before a domestic court should pose no diffi-
culties; the system is comparable to that involving private
parties vis-a-vis other private parties. Residual State lia-
bility for sums not covered by the liable operator or by his
insurance is intrinsically the same as the liability of the
private party that the State is assuming: the conventions
establish no special exception or defence for the State.
Since the proceedings instituted against the private party
were in respect of strict liability, the issues of fault or
breach of obligations do not arise. The judgement ren-
dered by the court becomes applicable to the State, which
must comply with the portion of the judgement that per-
tains to it, if such exists. The judgement cannot, of course,
be judicially enforced against the liable State if the gen-
eral parameters of the jurisdictional immunity of States
are to be respected.

97. In the case of alternative (b), however, greater diffi-
culties arise. As we mentioned earlier, the State is also
residually liable for the sums in question, in the same way
that it is under the Paris and Vienna Conventions, but only
if the harm were not caused by State failure to fulfil obli-
gations of prevention. This is liability for a wrongful act,
and it is therefore necessary to prove in the proceedings
both (a) that the State failed to fulfil certain obligations,
and (b) that there is an indirect causal link, i.e. that the
harm occurred because the State failed to fulfil its obliga-
tions.

98. But the State seems to have acted as a sovereign ter-
ritorial entity, jure imperii, in several such cases, such as
when it failed to enact a law requiring the operator to
adopt measures to prevent the harm. As we have seen,
States are reluctant to submit to domestic courts or, in any
event, to waive their immunities, which poses a problem
in this instance.44

99. Private parties or their property can suffer harm—
such as injury to health or some other damnum emer-
gens—as a result of harm to the environment; such
injured parties would be the parties entitled to bring action
since the harm in question is common harm as differenti-
ated from harm to the environment—and the channel
open to them would be before a court in the State of ori-
gin, against the operator liable. If the harm is caused by
the State, acting as the operator in connection with the
activity in question, the case should be equated with that
of an affected State against private operators, because the
operator State is actingywre gestionis.

(b) Issues not related to compensation for harm
caused by incidents

100. The relevant chapter would cover the liability of
the State of origin for failure to fulfil its obligations of
prevention, apart from compensation owed as a result of
incidents caused by activities involving risk. This might
include, as we saw earlier (para. 40), compensation, such
as compensation for reasonable precautionary measures
that the exposed State had to take as a result of the risk
created and of the failure of the State of origin to take the
preventive measures required by the draft articles. The

44 The standing committee for considering the amendment of the
Paris and Vienna Conventions on nuclear damage encountered the
same difficulty and reached the same conclusion.



148 Documents of the forty-sixth session

obligations in question are those that the State of origin
has assumed at an international level towards the other
States participating in the regime laid down in our arti-
cles, and the corresponding action must therefore be taken
by one State against another through diplomatic channels.
Most such action might be intended, for example, to com-
pel the State of origin to adopt appropriate laws requiring
operators to take certain precautionary measures, or to
enforce an existing law, or to carry out the impact assess-
ment stipulated in article 12 on the risks entailed by a
given activity, and the like. If international disputes
should arise, they would be settled in the manner which
will ultimately be proposed in the appropriate chapter of
the articles.

2. PRIVATE INJURED PARTIES VERSUS STATE OF ORIGIN

101. If the State is liable because the incident that
caused the harm resulted from an activity involving risk
performed by the State itself acting jure gestionis or by a
State enterprise, the situation would be analogous to that
of a private party versus another private party.

102. A case where the State appeared as defendant
against private injured parties would not arise if the sys-
tem were to be adopted whereby the State of origin would
in no instance be liable for harm caused by incidents
resulting from activities within its territory or otherwise
under its jurisdiction or control, because the State's liabil-
ity arising from failure to fulfil its obligations of preven-
tion, as we have seen, would be handled in a different
manner, through diplomatic channels.

103. All that would remain, then, would be the State's
residual liability in its two variants, liability for a wrong-
ful act or strict liability.

104. The possibility of residual State liability for a
wrongful act brings us back to the hypothesis that the
State may appear as a party in domestic courts. If in such
a situation the competent domestic courts were held to be
the appropriate channel, it would be necessary to stipulate
in the articles that the State could not plead jurisdictional
immunity, for otherwise the system could not function.
On the other hand, we have already seen that the concepts
of the State's residual and strict liability do not raise the
problem of judging the conduct of the State.

3. AFFECTED STATE VERSUS PRIVATE PARTIES

105. Only in instances where there was immediate harm
to the State with respect to its property or environment
might our articles direct the affected State to take pro-
ceedings against the private parties liable for the harm
rather than against the State of origin. In such circum-
stances, the affected State might be obliged to take pro-
ceedings in domestic courts, possibly those of the State of
origin. When a State is a party to proceedings, it makes it
difficult to use domestic courts, although they function
quite well when both claimant and defendant are private
parties. The Lugano Convention for damage resulting
from activities dangerous to the environment makes
domestic courts competent to hear all cases involving
action for compensation. It makes no distinction on the

basis of whether the claimant or defendant happens to be
a private party or a State. It should be borne in mind, how-
ever, that this Convention applies within the framework
of the European Community between States that are very
similar politically and socially, making it feasible to
assume an equal footing. However, when a similar issue
arose in connection with nuclear matters (Paris Conven-
tion and Vienna Convention) and the Basel Convention,
there were reservations about whether States would find a
similar solution acceptable. As an additional argument
against such a solution, it was pointed out that domestic
courts might encounter difficulties in dealing with issues
such as harm to the environment; for this reason, the draft
protocol to the Basel Convention proposes that for assess-
ment of clean-up and remedial action costs and evaluation
of environmental damage, an internationalized approach
should be considered, for example, domestic courts
assisted by an international technical advisory body to be
consulted on an optional or mandatory basis (art. X,
para. 28 (a)).45

106. The Special Rapporteur sees two alternatives with
regard to using the channel of the domestic courts in cases
where the claimant is a State: (a) provision in the articles
for the jurisdiction of domestic courts, assisted or not
assisted in the manner described at the end of the para-
graph above; or (b) establishment of a single forum for all
disputes, whether between States, between private parties
and States or between private parties, such as a claims
commission along the lines of that proposed by the
Netherlands in the IAEA standing committee. The
Netherlands proposal considers various approaches to
obtaining compensation for nuclear damage; it deals with
the civil liability of the operator of a nuclear installation
invoked by (a) private parties or States in respect of dam-
age suffered or (b) a State acting on behalf of private par-
ties or subrogated to the rights of private parties in respect
of damage they have suffered. The advantages offered by
a single forum consisting of a tribunal in the form of an
international claims commission would be as follows:

(a) All claims would be recorded in one place,
allowing for a general review of all of them;

(b) There would be consistency as regards the con-
cepts of "incident" and "nuclear damage" for which com-
pensation is being claimed;

(c) There would be consistency as regards the time
limits within which claims for compensation must be
filed;

(d) There would be consistency as regards grounds for
exceptions;

(e) The same types of compensation would be paid by
the same sources up to a certain ceiling within an equi-
table distribution system.

107. According to this proposal, which deals with lia-
bility for nuclear damage, the tribunal would be consti-
tuted only after an incident had occurred and would con-
sist of a number of arbitrators chosen by the installation
State, an equal number chosen by the claimant State or

45 Ad hoc working group of legal and technical experts to develop
elements which might be included in a protocol on liability and com-
pensation for damage resulting from transboundary movements and
disposal of hazardous and other wastes. (See footnote 11 above.)
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States and a number of arbitrators chosen by agreement
between the installation State and the claimant State or
States. It would hear claims by private parties and/or
States against the operator or claims by injured States
against the installation State. The mechanism suggested
would make it possible to apply both regimes: civil liabil-
ity and strict liability of the State. States potentially liable
could declare (at the time of signing or ratifying the perti-
nent international instrument, for example) that they rec-
ognized the jurisdiction of the tribunal over claims
brought against a defendant State (but not against an
operator), either by a claimant State (or claimant States)
only, or by private parties as well. The international and
judicial nature of the tribunal would ensure a fair and
impartial settlement of claims (even between States).

ing committee, because of the reluctance of States to be
compelled to submit their disputes to such a forum, the
working group considering a draft protocol on liability to
the Basel Convention suggested borrowing the concept of
a claims commission for its draft, but with one change: the
State of origin—that is, the potential defendant State—
would be given the option of requesting at the time an
incident occurred that a claims commission with exclu-
sive jurisdiction be established.

4. PRIVATE INJURED PARTIES VERSUS PRIVATE
LIABLE PARTIES

108. Aware that the above-mentioned proposal met with
some resistance from States members of the IAEA stand-

109. Such a situation involves civil liability, for which
domestic courts are fully competent.


