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Introduction

1. At its fifty-sixth session, in 2004, the International
Law Commission adopted, on first reading, draft prin-
ciples on the allocation of loss in the case of trans-
boundary harm arising out of hazardous activities. In
paragraphs 29-30 of the report, the Commission stated
that it would welcome comments and observations
from Governments on all aspects of the draft princi-
ples and the commentaries to those principles, includ-
ing in particular on the final form. In paragraph 173
of its report, the Commission decided, in accordance
with articles 16 and 21 of its statute, to request the
Secretary-General to transmit the draft principles to
Governments for comments and observations, request-
ing also that such comments and observations be

! Yearbook ... 2004, vol. 11 (Part Two), pp. 65 et seq., para. 175.

submitted to the Secretary-General by 1 January 2006.
The Secretary-General transmitted a circular note to that
effect on 24 October 2004. In paragraph 3 of its resolu-
tions 59/41 of 2 December 2004 and 60/22 of 23 Novem-
ber 2005, the General Assembly drew the attention of
Governments to the importance, for the Commission, of
having their views on the draft principles.

2. As at 12 April 2006, replies had been received from
the following States: the Czech Republic, Lebanon,
Mexico, the Netherlands, Pakistan, the Syrian Arab
Republic, the United Kingdom of Great Britain and
Northern Ireland, the United States of America and
Uzbekistan. The replies have been organized themati-
cally, starting with general comments and continuing on a
principle-by-principle basis.

Comments and observations received from Governments

A.  General comments
Czech Republic

The draft principles on the allocation of loss in the case
of transboundary harm arising out of hazardous activities
are a promising tool for the progressive development
of international law. However, according to the Czech
Republic the present version poses some problems. Of
course, other problems may yet arise as the text of the
instrument develops towards its final version. The Czech
Republic would like to take a closer look at the follow-
ing three issues, which are discussed further below, with
respect to principles 2, 3, 4 and 6: (a) the broad definition
of “damage”, including damage caused to the environ-
ment in principle 2; (b) the proposed solution for “prompt
and adequate compensation” in principles 3—4; and (c) the
proposed solution for “international and domestic rem-
edies” in principle 6.

Lebanon?

The Commission, meeting at the United Nations Office
at Geneva at its fifty-sixth session in 2004, was composed
of 34 experts in international law representing the world’s
various continents. Lebanon did not, in fact, find the text
of the draft principles on the allocation of loss in the case
of transboundary harm arising out of hazardous activities
to contain anything contrary to the laws and regulations
on which Lebanon is founded.

Mexico

1. Mexico attaches great importance to the topic. The
Commission’s efforts will result in the strengthening of
existing rules on international environmental damage, to

2 The preambular parts of the response prepared by the Legislative
and Consultation Panel of the Ministry of Justice of Lebanon, which
substantially reproduced the text of the eight draft principles, have been
omitted and are available for consultation in the Codification Division
of the Office of Legal Affairs.

which States committed themselves in the Rio Declara-
tion on Environment and Development.®

2. With regard to the substance of the draft in question,
Mexico wishes to make the following comments:

(a2) In general, Mexico agrees with the substantive
aspects of the draft. With respect to its scope, Mexico
agrees that a regime of a general and residual character
should be established;

(b) Mexico agrees with the Commission that the type
of liability that would arise out of environmental damage
under the draft principles should be strict liability rather
than absolute liability;

(¢) Mexico firmly believes that the crux of the
Commission’s work on this subject is the principle that an
innocent victim should not be left to bear loss as a result
of transboundary harm. Mexico welcomes the fact that
the Commission’s work is directed towards a regime that
provides for prompt and adequate compensation for inno-
cent victims. As the Commission itself points out, this
approach is consistent with principles 13 and 16 of the
Rio Declaration.

Netherlands

1. The Netherlands would observe that the introduc-
tion of the draft principles by the Commission promotes
an important new idea in international law, namely the
existence of an obligation on States to regulate compen-
sation in the event of transboundary harm arising from
hazardous activities that are not in themselves unlawful.
Examples include both large-scale industrial activity that
is directly hazardous (toxic discharges and the like) and
activities such as those creating air pollution that can in

8 Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3—14 June 1992, vol. |, Resolutions
Adopted by the Conference (United Nations publication, Sales
No. E.93.1.8 and corrigendum), resolution 1, annex 1.
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the long term cause harm across a State’s boundaries.
Moreover, the principles stipulate not only that States
are liable to pay compensation to one another, but they
also explicitly recognize the right of individual victims to
claim compensation, although individuals are not granted
specific legal remedies.

2. The principles represent an extension of the classi-
cal rules of State responsibility in which responsibility
must always be based on a wrongful act. If a victim can-
not prove that the harm suffered arose from a wrongful
act, there can be no question of compensation (ubi jus,
ibi remedium: only the violation of a right creates enti-
tlement to a remedy). The principles, however, no longer
apply this doctrine absolutely. The harmful activities are
not wrongful and need not be prohibited by law. However,
against this right to perform what are often economically
significant hazardous activities, the principles place the
obligation on States—individually and collectively—to
ensure “prompt and adequate” compensation for damage
caused.

3. The Netherlands concludes that the principles con-
stitute a significant contribution to the development of
international law, because they include such progressive
elements as the recognition that there are hazardous activ-
ities which are not unlawful, but which impose a respon-
sibility on States which undertake and/or permit them.
Given the continuing increase in—and the economic sig-
nificance of—such activities, the importance to society of
the growing acceptance of that principle speaks for itself.
In this way, States can be made more conscious of their
responsibilities in regard to hazardous activities—enact-
ing legislation, monitoring compliance, punishing non-
compliance and so on—and more compensation can be
provided for victims, while economic development driven
by the activity in question still remains possible.

4. Another positive factor is that the Commission argues
that victims of transboundary damage should be compen-
sated as far as possible and that States have, and should
accept, a responsibility to do so.

5. Given the position taken by States, the Netherlands is
pleasantly surprised that such an agreement on the prin-
ciples could be reached within the Commission, although
it still takes the view that a remedy should be avail-
able to individual victims. The Netherlands would also
observe that the commentary contained in the Commis-
sion’s report* really goes no further than annotating the
principles.

Pakistan

1. The draft principles are very general and potentially
have a very wide scope. An example of this is the “sig-
nificant” threshold in draft principles 1-2. In addition,
very broad definitions of “damage” and “environment”
have been given in draft principle 2. It is therefore felt
that there is dire need to re-examine the draft principles
with an aim to define different aspects clearly and to be
more specific.

4 Yearbook ... 2004, vol. 1l (Part Two), pp. 66 ef seq., para 176.

2. Thedraftprinciples are basically designed for hazard-
ous activities, but at no stage have the hazardous activities
been specified, nor have any examples been elaborated in
the commentaries provided, except nuclear fallout. It is
therefore felt that there is a need to define the list of ac-
tivities that fall under this law. In addition, transboundary
harm caused to a neutral State in case of war between
two or more States has not been touched upon in the
draft principles. Therefore, it is suggested that the scope
of “liability” be broadened and that the States responsible
for such activity be included.

3. Any hazardous activity caused by terrorist activity
could be included in the principles. Transboundary
damage caused by any benign activity, such as the stor-
age of water in dams, could also be covered in the draft
principles.

4. Damage or loss caused by hazardous activities should
be compensated by the “operator” and not by the State in
which he or she operates. Therefore, alternative B con-
cerning principle 4 (Prompt and adequate compensation),
as proposed by the Special Rapporteur, is supported.®

5. International judicial legislation is required in
the case of a dispute which arises between operators
and States and which may be a part of the principles.
To address such cases, an international compensatory
authority could be established to provide efficient com-
pensation to victims.

6. There should be a monitoring set-up to measure
and study pollution generated by different countries.
The data should conform with international quality and
standards.

7. Athird-party institution could be provided for arbi-
tration, as the draft principles do not address situations
in which the operator or entity fails or refuses to pay
compensation to the victims.

8. Safeguards could be provided for lower riparian
States to protect them from transboundary hazardous
activities through river system flows from neighbouring
States. The risk of significant transboundary harm from
their physical consequences should not be ignored.

9. Likewise, an increased level of greenhouse and other
hazardous gases attributed to enhanced industrial activ-
ities in neighbouring countries or to pollution of the sea
in coastal areas owing to shipping activities would need
a stronger and more effective national and international
legal framework for compensation for the damages ema-
nating therefrom, not otherwise prohibited by extant
international laws.

Syrian Arab Republic
1. Owing to the need to establish the legislative, admin-
istrative and regulative measures necessary to implement

such principles, draft principles 4-8 should be clearer and
should be reformulated.

5 See Yearbook ... 2004, vol. |1 (Part Two), pp. 63—-64, footnote 351.
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2. Research in the field of treaties recognizes the need
for measures to implement the principles. However, it is
also recognized that national legislatures are the bodies
entitled to enact such measures.

United Kingdom of Great Britain
and Northern Ireland

1. The United Kingdom commends the Commission
and its Special Rapporteur for their work on the draft
principles on the allocation of loss in the case of trans-
boundary harm arising out of hazardous activities.

2. The United Kingdom notes that the Commission has
provisionally reached the conclusion that the draft princi-
ples should be adopted in a non-binding form. The United
Kingdom firmly takes the same view. As the Commis-
sion has observed, the generality and the residual nature
of the draft principles suggest that they are not suitable
for codification or progressive development in the form
of a legally binding instrument. The United Kingdom also
considers that there are a number of respects elaborated
below in which the draft principles do not represent the
current state of the law and which the United Kingdom
considers are too broadly stated to constitute a desirable
direction for the lex ferenda.

3. The United Kingdom notes that the draft principles,
though addressed to States at the international level, are
primarily concerned with the provision of civil remedies
in their own national legal systems in respect of the vic-
tims of transboundary harm from hazardous activities.
The premise of the commentary, which the United King-
dom would support, appears to be that as the draft princi-
ples are not legally binding and concern the development
of civil liability at the national level, their contravention
would not give rise to State responsibility.

4. Nevertheless, the commentary does suggest that
where a State is in breach of its obligations concerning the
prevention of harm, there may be a claim under the inter-
national law of State responsibility “in addition to” claims
for compensation envisaged by the draft principles. The
United Kingdom would therefore request that the Com-
mission consider a little further what relationship there
may be between claims for State responsibility in respect
of obligations of prevention and civil claims envisaged
by the draft principles. For example, it may be helpful to
consider how overlapping claims might be coordinated so
as to ensure that double recovery is not possible.

United States of America

1. Recalling that the draft principles are distinct from
and without prejudice to the work of the Commission on
the topic of State responsibility in that they address the
question of “liability” in instances where harm results
from an act or omission that involves no violation of an
international law duty, the United States wishes to state
clearly that, in its view, the draft principles are clearly
innovative and aspirational in character and not descrip-
tive of current law or State practice.

2. That said, the Commission has crafted a framework
that might help guide States in the circumstances the
Commission identifies in the report of its fifty-sixth ses-
sion. Specifically, the report of the Commission states that

the principles are “intended to contribute to the further
development of international law in this field both by pro-
viding appropriate guidance to States in respect of haz-
ardous activities not covered by specific agreements and
by indicating the matters that should be dealt with in such
agreements™.%

3. With respect to the matter of guidance related to haz-
ardous activities not covered by international agreements,
the United States wishes to note a number of aspects of
the Commission’s draft principles that may bear particular
consideration by States in specific contexts: (a) the prin-
ciples carefully address their scope of application, that is,
the scope is limited to specific activities involving a risk of
causing significant transboundary harm through their physi-
cal consequences and to damage caused in the territory
or other places under the jurisdiction or control of States;
(b) the principles do not presuppose that it is only the “op-
erator” of an activity who should be liable in any given
context; and (C) the principles recognize that there might be
specific conditions, limitations or exceptions to liability.

4. With respect to indicating the matters that should be
dealt with in international agreements relating to hazard-
ous activities, the United States believes that the Commis-
sion’s work is helpful in highlighting many of the impor-
tant questions that must be addressed by States involved
in crafting any specific liability regime related to hazard-
ous activities, for example: (a) what type of damage can
be compensated? Direct economic damages to plaintiffs
only? Environmental damages? (b) is there a particular
threshold at which damage entails liability, for exam-
ple, significant damage or exceptional damage? (c) what
types of remedies should be available? (d) will there be
a financial limit on liability? (€) how will causation be
established? (f) who is liable under the regime? Private
operators? Private persons other than operators? States?
(g) what is the standard for liability: absolute, strict, other?
(h) what defences are available in the case of strict and
fault-based regimes: armed conflict, act of nature, compli-
ance with public permit? (i) what is the forum for liability
claims? () is the liability regime exclusive, default, sup-
plemental? and (k) will the regime apply retroactively or
prospectively only? If prospectively, is this from the date
of the act or omission or the date when damage becomes
known?

Uzbekistan

1. There has long been a need to develop and adopt a
single international convention of the United Nations on
the international liability of States for harm arising out of
hazardous activities.

2. The draft principles have been discussed by the inter-
national community at length. Uzbekistan believes that
the principles treat transboundary harm in a sufficiently
fair manner, address the issue of compensation and pro-
vide local remedies for victims. Nevertheless, Uzbekistan
believes that it would make sense to incorporate in prin-
ciple 4, on prompt and adequate compensation, alterna-
tive B proposed by the Special Rapporteur,” as it imposes

8 Yearbook ... 2004, vol. II (Part Two), p. 67, para. (6) of the general
commentary.

" See Yearbook ... 2004, vol. |1 (Part Two), pp. 6364, footnote 351.
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a large share of liability on the operator of the hazardous
activity rather than on the State. Other rules are more eas-
ily specified in bilateral or regional agreements.

3. Itis necessary to define in the draft principles which
body will assess the transboundary harm and which cur-
rency will be used, taking into account that each State has
a different national currency.

B. Preamble
Netherlands

1. In the opinion of the Netherlands, the core of the
principles can be found in the fifth preambular paragraph:
“prompt and adequate compensation” must be provided
as far as possible for victims of incidents that cause trans-
boundary harm or loss. With respect to judicial proceed-
ings, the Netherlands observes that provision should be
made for the possibility that States could be held liable as
operators (see the Vienna Convention on civil liability for
nuclear damage).

2. The fifth preambular paragraph uses the qualifying
phrase “as far as possible”, a limitation that does not
appear anywhere else in the principles. The Netherlands
takes the view that this phrase should be deleted.

C. Principle [—Scope of application
Netherlands

1. The Netherlands observes that the use of the adjec-
tive “significant” to qualify “transboundary harm” raises
the threshold for applying the principles (see also princi-
ple 2). The Netherlands is aware that the word “signifi-
cant” appears in the draft articles on prevention of trans-
boundary harm from hazardous activities.® However, the
obligations in the principles should not be equated with
those in the draft articles. The latter apply between States
only, whereas the principles are concerned with providing
a remedy for individual victims as well.

2. In this connection, the Netherlands refers to the
Vienna Convention on civil liability for nuclear dam-
age. For the allocation of loss, that Convention does not
require the harm incurred to be significant. This is related
to the concept of strict liability used in the Convention.
Nor do other liability regimes apply a similar threshold. It
is true that the Convention on Civil Liability for Damage
Resulting from Activities Dangerous to the Environment
refers to “tolerable levels™ of environmental impact,
and Annex VI to the Protocol on Environmental Protec-
tion to the Antarctic Treaty limits liability in the event of
response action to environmental emergencies, but nei-
ther represents a typical form of civil liability.

3. The Netherlands is of the opinion that the non-dis-
crimination principle does not allow for any difference
in the treatment of foreign and domestic victims of harm
caused by the same activity: the aim of the principles is
to ensure that, while foreign victims do not have to show
that they suffered significant damage and are compen-
sated only for such damage, victims within the State’s

8 See Yearbook ... 2001, vol. 11 (Part Two), p. 146, para. 97.
SArt. 8 (d).

boundaries are not subject to the same burden of proof
and are compensated for all the harm suffered.

4. The Netherlands further observes that any assess-
ment of whether harm is “significant” is time-related and
hence restrictive when it comes to the right to compen-
sation. Harm suffered in the past might well have been
acceptable according to the views prevailing at the time
or might not even have been noticed. However, advances
in understanding, for example of environmental impacts,
may reveal later that the harm was indeed significant.
Nonetheless, compensation can be paid only if, accord-
ing to the current state of scientific knowledge, it can
be predicted that significant harm could be caused by
the hazardous activity in question. With respect to the
“significant” threshold, it should also be noted that ac-
tivities will generally be hazardous each time they are
performed. However, a hazard may also lie concealed
in the repetition of activities, each of which is individ-
ually acceptable but which can cumulatively cause sig-
nificant harm. It becomes even more difficult to recover
compensation for harm that does not come to light until
much later, because shorter limitation periods are often
applied in respect of strict liability than in respect of
general liability.

5. The Netherlands concludes that the restriction
implicit in “significant” makes it all the more important
for the principle of non-discrimination enshrined in prin-
ciple 8, paragraph 2, to be given greater prominence and
to be moved up the list of principles.

United Kingdom of Great Britain
and Northern Ireland

1. Draft principle 1 sets out in very broad terms the
scope of application of the draft principles. The key el-
ements appear to be that there is (a) transboundary dam-
age; (b) caused by activities not prohibited by interna-
tional law; () which involve a risk of causing significant
transboundary harm. The United Kingdom considers that
the first element (transboundary damage) should be more
precisely correlative to the third element; that is, that the
damage which occurs should be of the same nature as the
risks adverted to in the third element; that is, that it should
be foreseeable.

2. The United Kingdom notes that the draft principles
are applicable in cases where the transboundary damage
reaches the threshold of “significant” harm. While it rec-
ognizes that this threshold has been adopted in certain
other agreements (including, for example, the Convention
on the Law of the Non-navigational Uses of International
Watercourses (General Assembly resolution 51/229 of 21
May 1997)), the United Kingdom notes that there is still
relatively little practice in which it has been given fur-
ther definition. The United Kingdom has some concern
that, in the context of such a potentially broadly applica-
ble regime as the present draft principles, the threshold
of significant harm may be too vague a standard and may
run the danger of setting the threshold too low. The United
Kingdom would ask the Commission to consider further
whether a clearer and higher threshold, such as “serious”
harm, would be more appropriate.
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D.  Principle 2—Use of terms
Czech Republic

1. Draft principle 2 defines “damage” as “significant
damage caused to persons, property or the environment”.
The definition is very broad as it includes the following,
according to the draft:

(i) Loss of life or personal injury;

(ii) Loss of, or damage to, property, including property which
forms part of the cultural heritage;

(iii) Loss or damage by impairment of the environment;

(iv) The costs of reasonable measures of reinstatement of the
property, or environment, including natural resources;

(v) The costs of reasonable response measures.*

2. It should be admitted, and the Commission does so,
that there have been hesitations as to whether to accept
liability for damage caused to the environment per se in
cases where no damage is caused to persons or property.
The Commission eventually noted that the situation was
changing continuously and apparently opted for the path
of progressive development of law. It noted that, in the
case of damage caused to natural resources or to the envi-
ronment, there existed a right to compensation for the
cost of reasonable prevention, restoration and reinstate-
ment measures (of course, the question remains which
measures can be called “reasonable”). Such progressive
development towards broader definition of compensable
damage should not be a priori rejected. The risk of abuse
might arise only in connection with substantive and pro-
cedural conditions of compensation.*

Mexico

Mexico recognizes the Commission’s wisdom in
including the concept of damage to the environment per
se. This underlines the importance of environmental pro-
tection for the international community at all times, with
an emphasis on allocating liability for the damage caused
and for the consequences of it. It is true that assessing the
cost of environmental damage presents difficulties, and
Mexico therefore suggests that the Commission should
encourage States, in commenting on the draft principles,
to explore this question further, including the concept of
non-use value.

Netherlands

1. In the interests of better protection of victims, the
Netherlands supports the fairly wide definition of “dam-
age” used in principle 2, including not only personal
injury and damage to property, but also other financial
loss and environmental damage.

2. The Netherlands observes that it will be no simple
matter to approach value determination objectively and
scientifically, especially in relation to environmental
damage. By way of illustration, consider the rhetorical

1 Yearbook ... 2004, vol. 1l (Part Two), p. 65, para. 175.

' See also paragraph 176 (ibid.), pp. 87-88, commentary to
principle 6.

question of the financial value to be placed on the exter-
mination of the dodo.

3. The Netherlands notes that the global commons
(such as the open sea) are not covered by the principles,
in which “transboundary” means “across the boundary
of another State”. To fall within the scope of the princi-
ples, damage must be caused in the territory of a State or
in places under the jurisdiction or control of a State, in
line with the Commission’s draft articles on prevention
of transboundary harm from hazardous activities.?? As
with the draft articles, the Netherlands believes this lack
of coverage to be an omission.

4. Inthe opinion of the Netherlands, it would have been
better if the terms “State of origin”, “State likely to be
affected” and “States concerned” used in the commen-
tary of the Commission on the draft principle®® had been
included in principle 2 in the interest of more uniform
definitions, given the connection between the terms used
and the scope of application of the principles.

5. On the definition of “Environment” in paragraph (b)
as including “natural resources”, it may be remarked
that the term “natural resources” generally has very
functional, economic connotations. In this case, how-
ever, “natural resources” is—rightly—being used more
comprehensively. The definition encompasses not only
the individual factors, but also the interaction between
them.

6. Following paragraph (e), which defines “Operator”,
the Netherlands proposes adding paragraph (f), as fol-
lows: “‘Person’ means any natural or legal person”, to
ensure that the principles apply to both natural and legal
persons or to a combination of the two. This proposal is
particularly relevant to the imposition of liability.

United Kingdom of Great Britain
and Northern Ireland

The United Kingdom notes that draft princi-
ple 2 (a) (iii) includes the possibility of loss or damage
to the environment per se being within the scope of the
draft principles. In the view of the United Kingdom, lia-
bility for the protection of the environment per se is a
relatively recent concept, on which practice is confined
to a few, very specific contexts. The United Kingdom
considers that it raises some complex questions that are
not fully addressed in the draft principles and the com-
mentary. For example, the commentary suggests that it
is primarily public authorities and perhaps certain public
interest groups that have standing to bring such claims.
However, in the view of the United Kingdom, this may
raise questions as to whether a civil liability regime is
an appropriate means to consider questions of the broad
public interest. Further, on the question of quantification
of such loss, the commentary offers little guidance. The
United Kingdom would urge the Commission therefore to
consider the preceding and other relevant matters in more
detail in the commentary.

2 Yearbook ... 2001, vol. 1l (Part Two), p. 146, para. 97.

¥ See Yearbook ... 2004, vol. IT (Part Two), p. 76, para. (23) of the
commentary to principle 2.
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Uzbekistan

1. Itis necessary to determine whether the terms used in
principle 2 are consistent with the definitions given in the
international instruments currently in force: the Conven-
tion on international liability for damage caused by space
objects; the Basel Convention on the control of trans-
boundary movements of hazardous wastes and their dis-
posal; the Declaration of the United Nations Conference
on the Human Environment;* and the Rio Declaration on
Environment and Development.’®

2. For example, the definition of the term “damage” in
the draft principles does not include the destruction of or
damage to State property and property of legal persons.
That omission must be corrected. There is also a need to
define more specifically the concept of “transboundary
damage”.

3. The concept of the “environment” must be more
clearly worded to cover both the natural environment and
the human environment.

4. Uzbekistan considers it advisable to define the con-
cept of “damage to property” in principle 2 (a) (ii). The
level of damage to property that might be considered “sig-
nificant damage” is also not clear from the text of the draft
principle.

5. The level of loss or damage that might be considered
“damage to the environment”, that is, the degree of harm
reflected in the impairment of natural resources or of the
environment, should be defined in draft principle 2 (b).

6. Principle 2 (a) (iv), would be better put, in the view
of Uzbekistan, as follows: “Expenditures on measures
actually taken for reinstatement of the property or natural
resources or environment.”

E.  Principle 3—Objective
Principle 4—Prompt and adequate compensation
Czech Republic

1. With regard to the objectives of the document, the
Czech Republic’s position is that rather than restricting
the scope of the definition of damage it seems better to
balance out the progressive development of law by refin-
ing it, especially as concerns conditions for compensation,
relationships between individual claims and restrictions
imposed on them, so that the total compensation does not
eventually exceed the overall cost of damage.

2. Principles 3 and 4, which should be read in conjunc-
tion with each other as well as in conjunction with the
preamble, provide for “prompt and adequate compensa-
tion” to all victims of transboundary damage; they may

“ Report of the United Nations Conference on the Human
Environment, Stockholm, 5-16 June 1972 (United Nations publication,
Sales No. E.73.11.A.14 and corrigendum), part one, chap. L.

5 Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3—14 June 1992, vol. |, Resolutions
Adopted by the Conference (United Nations publication, Sales
No. E.93.1.8 and corrigendum), resolution 1, annex I.

be natural or legal persons, but also States. It is obvious
that in the case of damage caused to the environment per
se (i.e. not to any individual person or property), States
will be the entities entitled to sue. Indeed, in practice it
is usually the State that bears the costs of sanitation and
restoration measures. However, instead of providing for
the international liability of States, the draft principles
establish a general compensation regime for all, based
probably on the principle of no-fault liability arising from
civil law.

3. According to the draft principles, the State assumes
no direct obligation to compensate for the damage, but
only undertakes to set up, within its internal legislation,
a functioning system to ensure “prompt and adequate
compensation” to all entitled, that is, injured entities,
if the damage was caused by activities located within
the State’s territory or otherwise under its jurisdiction
or control. The liable entity (entitled to be sued) would,
as a rule, be the operator of the hazardous activity, but it
might also be the person exercising control at the moment
of the accident leading to the damage, or another person
most capable of providing compensation. However, this
departure from the principle of “concentrated liability”
(which normally prevails in special treaties) means that
the injured party would be entitled to claim compensa-
tion from more than one entity. That may pose a problem
if the relationship between the entities is not specified
in detail (joint liability, warranty, complementarity, and
the like).

4. The draft principles clearly declare (in particular in
the preamble) that States are responsible for infringe-
ments of their obligations of prevention under inter-
national law. The emphasis on the primary liability of
the operator does not relieve the State from its respon-
sibility. In other words, there is no relief from liability
of the State for an unlawful activity, that is, for being in
infringement of its primary obligations. Prevention is, of
course, one of those obligations, and the State is liable
in case of its neglect. But the primary obligation of the
State is also to ensure “prompt and adequate compensa-
tion” at a national level. In this respect, the State also
risks being held liable for an internationally unlawful
activity if it does not secure the injured party’s right to
compensation according to prescribed parameters. Such
liability would probably consist, typically and predomi-
nantly, in compensation for damages, provided in the
form of financial compensation where restitution is not
possible.

5. From the point of view of international law, all this
is only a logical consequence of the solution that was
chosen. It is not necessarily a problem if, at the same
time, there are rules regulating the relationship between
the compensation paid as a consequence of the State’s
liability and the compensation paid by the operator, by a
third party or in some cases even by the State (directly or
indirectly). Since there is no rule stating that the former
excludes (or proportionally reduces) the latter, there is
no way to avoid multiple claims and parallel payment
of compensation for the same damage (in the sense of
material damage). This may involve large amounts of
money that could eventually directly or indirectly bur-
den the State budget.
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Mexico

1. Mexico is pleased to note that the liability regime for
activities included within the scope of the draft allocates
liability primarily to the operator and that such liability
is to be so imposed without proof of fault being required.
Mexico believes that the correct way to proceed is to
impose strict liability on the operator. That is consistent
with international instruments in the area of civil liability
and with the nature of hazardous activities.

2. Mexico believes that having to prove a causal connec-
tion would pose an excessive burden on innocent victims
of such harm. In that regard, it considers that the emerg-
ing principles of international law, such as the polluter
pays principle and the precautionary principle, should be
extended to the procedural aspects, so that the burden of
proof of a causal connection would not reside with the
innocent victim. This could be achieved by allowing for
presumption of causality and stipulating that the defend-
ant must prove that no causal connection exists between
the activity in question and the damage. Mexico recom-
mends that the Commission consider including this pos-
sibility in paragraphs (24) or (25) of the commentary to
draft principle 4.

Netherlands

1. The Netherlands endorses the objective of the princi-
ples as expressed in principle 3, namely ensuring prompt
and adequate compensation for transboundary damage.
This is the core of the principles.

2. The Netherlands would observe that principle 1
should be read in combination with principle 3. The
principles are about transboundary incidents for which
prompt and adequate compensation must be provided.
In the Netherlands’s opinion, “adequate” means, at least,
that the compensation given to victims in other countries
should equal that given to victims in the State where the
activity originated. The non-discrimination principle is
a minimum standard, but is not sufficient in all cases.
Not all legal systems are equally developed. Since the
rationale behind the principles is to compensate victims
as well as possible, “prompt and adequate compensation”
must sometimes mean more than the mere application
of the non-discrimination principle and must also meet
objective, absolute, minimum standards. In other words,
“prompt and adequate compensation” should mean “com-
pensation not less than national treatment, whichever is
more favourable to the victim”, as is also clear from prin-
ciple 8, paragraph 2.

3. The Netherlands believes that the implementation of
principle 4 depends on implementation at the national level
being non-discriminatory. States should take the “neces-
sary measures” referred to in principle 4, paragraph 1, at
national level. The Netherlands would also observe that
the phrase “necessary measures to ensure that prompt and
adequate compensation” is not preceded by a definite arti-
cle and is not determined in any other way, for example
by a word such as “all”. The Netherlands is in favour of
some such determiner.

% Yearbook ... 2004, vol. 1l (Part Two), p. 84.

4. The Netherlands agrees that proof of fault should not
be required, as stated in principle 4, paragraph 2, since
strict liability applies here. Nevertheless, it is appropri-
ate to issue a warning at the same time: the restrictions
that accompany strict liability also apply. They relate, for
example, to the level of compensation possible and the
time limit on claiming compensation. The internationally
accepted restrictions imposed by international regimes
already in force, such as damage caused by acts of war,
also apply. However, the Netherlands takes the view that
those restrictions cannot and must not go so far as to com-
promise the main objective, namely prompt and adequate
compensation.

5. With regard to the question of what party should most
appropriately be held liable, the Netherlands would observe
that the operator is not always in the best position to accept
liability. Sometimes it would be more appropriate to opt for
the party or parties best placed to accept the risk and actu-
ally to provide compensation, as was done in the Protocol
on liability and compensation for damage resulting from
the transboundary movements of hazardous wastes and
their disposal.t” From the point of view of victims, it is best
if a single entity can be held liable. From an environmental
point of view, it is even more clear-cut: it should be the
entity that can exert the most effective influence on the
risk. Since the principles are aimed at States, thus forming
a general framework, the Netherlands concludes that spe-
cific agreements and/or treaties are required in practice to
regulate the imposition of liability satisfactorily.

6. The Netherlands agrees with the far-reaching restric-
tions placed on the limitations and exceptions to liability
in principle 4, paragraph 2. However, the Netherlands
would observe that the exceptions referred to in the Com-
mission’s commentary are not or are no longer used in the
nuclear liability conventions.®

7. Where principle 4, paragraphs 2-3, refer to “the op-
erator or, where appropriate, other person or entity”, the
Netherlands proposes that this wording should be replaced
by “the operator and any other person”, since these terms
are clearly defined in principle 2 (e) (“operator”) and the
proposed paragraph (f) of principle 2 (“person” means
any natural or legal person). Owners or suppliers could
thus be held liable in addition to operators, as intended by
principle 4, paragraph 2.

8. The Netherlands agrees with principle 4, paragraph 5.
The obligation to make effective provision to cover any
remaining liability on the part of the State is a progressive
element that is very welcome from the point of view of
victim protection. There is, however, no need to draw all
the funds required for this purpose from the public purse:
a fund could be established from resources provided by
the operators.

7 See also Yearbook ... 2004, vol. 1l (Part Two), p. 82, para. (12) of
the commentary to principle 4.

8 Ibid., pp. 84-85, para. (27): “Liability is excepted if, despite
taking all appropriate measures, the damage was the result of (a) an act
of armed conflict, hostilities, civil war or insurrection; or (b) the result
of a natural phenomenon of exceptional, inevitable, unforeseeable and
irresistible character; or (c) wholly the result of compliance with a
compulsory measure of a public authority in the State of injury; or (d)
wholly the result of the wrongful intentional conduct of a third party.”
page 85, See also paragraphs (28)—(29).
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9. The Netherlands proposes that the words “additional
financial resources are allocated” in principle 4, para-
graph 5, be replaced by “additional financial resources are
available”. After all, those resources need not all be taken
from the public purse, and the words “are available” echo
the usage of principle 4, paragraph 1.

Pakistan

1. Principle 4, paragraph 2, provides for the imposition
of liability on the operator or entity without proof of fault.
Such liability should be subjected to a thorough external
investigation before fixing the operator’s liability.

2. To ensure additional availability of funds in cases
of insufficient compensation, the proposed funding
mechanism may be linked with one of the existing fund-
ing mechanisms, such as that established for the United
Nations Convention on the Law of the Sea or other similar
conventions.

United Kingdom of Great Britain
and Northern Ireland

1. The United Kingdom recognizes that the objective of
the draft principles set out in draft principle 3, namely
that victims of transboundary damage should receive
prompt and adequate compensation, broadly reflects
principle 13 of the Rio Declaration on Environment and
Development.®

2. However, the United Kingdom believes that the
inclusion of States within the category of victims of trans-
boundary damage is not appropriate. The inclusion of
claims by States would, in its view, take the draft princi-
ples beyond a civil liability scheme for implementation
in national law. The United Kingdom would not support
any attempt to transpose the rules on civil liability con-
tained in the present draft principles which concern civil
claims primarily between private parties before national
courts, in order that they might be applied to claims made
by States as a matter of public international law.

3. While the United Kingdom believes that it is impor-
tant to set out the principles according to which compen-
sation is payable, it has some concerns about the current
formulation of draft principle 4. In the first place, the
United Kingdom considers that the polluter pays princi-
ple ought to be the guiding principle in this respect, and
is surprised not to see more explicit reference to it in the
text of principle 4. In particular, paragraphs 2—-3 are not
as clear as they might be in this respect when they refer
to “the operator or, where appropriate, other person or
entity”.

4. Draft principle 4, paragraph 2, appears to require the
imposition of strict liability, without need for proof of
fault. The United Kingdom accepts that in a number of
particular fields, for example certain ultrahazardous activ-
ities, no-fault liability may have a role to play. The United

¥ Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3—14 June 1992, vol. |, Resolutions
Adopted by the Conference (United Nations publication, Sales
No. E.93.1.8 and corrigendum), resolution 1, annex I.

Kingdom has accepted a number of specific international
agreements where this is so, and at the level of national
law additional schemes imposing strict liability in certain
matters are in place where this is appropriate. In the view
of the United Kingdom, therefore, the draft principles
should be more flexible on this point, that is, endorsing
the imposition of strict liability where it is appropriate,
rather than its imposition across the board.

5. Inrelation to draft principle 4, paragraph 3, concern-
ing the requirement of compulsory insurance or other
financial security for operators, the United Kingdom
believes that the requirement is set out too rigidly at
present. The availability of insurance for environmental
matters should not be overestimated, and the additional
burdens on industry that insurance or financial security
schemes of a compulsory nature may represent should
not be underestimated. A general requirement in respect
of compulsory insurance or compulsory maintenance of
financial security may therefore result in an unacceptably
heavy burden on industry, and therefore the United King-
dom cannot support the proposal.

6. The United Kingdom is concerned that draft princi-
ple 4, paragraph 5, suggests that there may be a degree
of residual liability on the State to ensure that adequate
financial resources are available to meet the costs of com-
pensation. The United Kingdom notes that it is not clear
whether the reference is to the State of the victim or to the
State in which the hazardous activity takes place. How-
ever, and in either event, the United Kingdom does not
believe that such residual liability of the State represents
the current state of international law. Nor does it believe
that the imposition of residual liability of the State in this
respect is appropriate, not least since it once again risks
confusing principles applicable to claims in civil liability
with those applicable to claims between States in public
international law.

7. Finally, in relation to the remedial provisions in draft
principle 4, the United Kingdom notes that there is no ref-
erence to the possibility of a requirement that the operator
must take remedial action in respect of environmental
damage. In that respect, it notes the provisions of direc-
tive 2004/35/CE of the European Parliament and of the
Council of 21 April 2004 on environmental liability with
regard to the prevention and remedying of environmental
damage,? which includes the provision that the competent
authorities of the State may require an operator actually to
take remedial measures. While such provisions may be
beyond the scope of a classic civil liability scheme, in the
view of the United Kingdom, in certain cases compensa-
tion alone, without the possibility of requiring that action
be taken by the operator to remedy the damage, may be
insufficient. The United Kingdom would therefore ask the
Commission to give further thought to this issue.

Uzbekistan
The title of principle 3 does not reflect its content. It

would be better to call it “Objectives of the principles”
and move it to the beginning of the draft principles.

2 Official Journal of the European Communities, No. L 143, vol. 47
(30 April 2004), p. 56.
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F. Principle 5—Response measures
Netherlands

Principle 5 forms a bridge between the draft arti-
cles on prevention of transboundary harm from haz-
ardous activities® and the principles. Moreover, from
a methodological point of view, principle 5 does not
in fact concern—or concerns only in part—the matters
that the principles are supposed to regulate,? for the
objective of the principles is to allocate costs for harm
already incurred. In contrast, principle 5 is about avoid-
ing further damage and paying for measures to that
end. However, given the practical connection between
compensation for damage done and the prevention of
further damage, it is good that principles 5 and 7 were
included. It must be borne in mind here that operators
must be genuinely capable of restricting the damage if
they are to be assigned any meaningful task.

United Kingdom of Great Britain
and Northern Ireland

The United Kingdom notes that draft principle 5
appears to be directed to response measures that the State
should take. Again it is not clear whether the principle
envisages action to be taken by the State in which the haz-
ardous activity takes place or by the State of the victim.
It is also not clear whether the Commission is propos-
ing a legal duty on the State to take response measures
nor, if so, whether it is a duty that is intended to be owed
to its nationals as a matter of national law or a duty that
is intended to be owed as between States at the level of
international law.

G. Principle 6—International and domestic remedies
Czech Republic

1. Problems that are not fully solved by substantive
law (inadequate regulation of the conditions of compen-
sation) may still be addressed at the procedural level by
forbidding a repeated or parallel suit for damages. The
solution of international and domestic remedies proposed
in principle 6 is even more vague than the substantive
regulation of liability. According to the draft principle,
the States should only ensure the remedies, whether in the
form of international procedures (i.e. arbitration, global
compensation) or at the level of domestic administra-
tive and judicial mechanisms. Obviously, this is only a
framework regulation, details being left to special trea-
ties. However, the problem is that the State should at least
enable access by injured foreigners to its domestic pro-
cedures on a non-discriminatory basis. Nevertheless, the
draft principle does not regulate the choice of a forum,
and probably allows for free choice in this respect (or

2 Yearbook ... 2001, vol. 1l (Part Two), p. 146, para. 97.

22 This also applies to principle 7, paragraph 1:

“States should cooperate in the development of appropriate
international agreements on a global, regional or bilateral basis in
order to make arrangements regarding the prevention and response
measures to be followed in respect of particular categories of
hazardous activities as well as the compensation and financial
security measures to be taken.”

(Yearbook ... 2004, vol. 11 (Part Two), p. 66, para. 175)

“forum shopping”). In addition, there may exist interna-
tional mechanisms allowing for an expeditious settlement
of claims (which the draft supports). This implies that
instead of the traditional diplomatic protection, condi-
tional on exhaustion of diplomatic remedies, prompt arbi-
tration should be made possible.

2. Like the substantive law, which fails to regulate the
relationship between parallel compensation claims, the pro-
cedural rules fail to regulate the relationship between suits
brought in more than one national or even international
institution. There is no doubt that the proposed framework
principles are primarily designed to protect the victim, that
is, to ensure prompt and adequate compensation for dam-
age. However, some examples taken from other fields of
international law, such as disputes concerning the protection
of international investments, show that even a well-meant
regulation can turn against the State that adopted it. Where
there are multiple treaty regimes regulating compensation
and related procedures, there is also a risk of multiple suits
being brought against different entities, including the State,
or against one entity in different forums.

3. In order to ensure legal certainty for defendants (but
also of plaintiffs), it would be appropriate to respect, also
in international instruments, the general principles of its
litispendence (lis pendens) and of res judicata. Interna-
tional treaties on human rights may serve as a model,
since they do not allow a complaint to be lodged with
more than one international controlling body (for exam-
ple, the European Court of Human Rights, the Human
Rights Committee, and so on).

4. According to the Czech Republic, the issue of
procedural remedies (at the international as well as
national levels) and their interrelationship needs further
elaboration.

Netherlands

1. The Netherlands would point out that the non-dis-
crimination principle has—rightly—been incorporated in
principle 6 as well, in connection with legal procedures.
It would also stress the need for effective remedies, as
referred to in principle 6, paragraph 3.

2. The Netherlands believes it conceivable that the ques-
tion could be asked whether, if a State failed to fulfil its
obligations under the prevention articles, this would give
rise to aggravated liability or at least whether it could be
argued that the liability is greater than if no obligation had
been violated. However, the Netherlands concludes that the
principles are intended solely to ensure compensation for
harm actually suffered and not to impose punitive damages.

3. The Netherlands advises the Commission to include
choice of forum and recognition of judgements in princi-
ple 6. Although those matters are discussed in the com-
mentary, no conclusions are drawn regarding the content
of principle 6.

4. As to the exclusive choice of forum made by the
Commission, the Netherlands observes that from the vic-
tims’ point of view it would at first sight seem advisable,
unlike the Commission, to allow for a choice of forum to be
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made.? However, this could mean that an unwise choice is
made and the victim is faced with a forum non conveniens.
The eventual choice was therefore that proceedings should
take place in the country where the damage was caused.
The Netherlands supports that decision. Practical experi-
ence teaches that the treaties that provide for exclusive lia-
bility (oil damage and nuclear damage) are the only ones
in the category that work well. It should also be remem-
bered that if funds were available to several uncoordinated
forums, it could obviously cause problems. Accordingly,
effective victim protection does not necessarily mean that
more than one remedy is available. The Lugano Conven-
tion and the Basel and Kiev Protocols,* however, do pro-
vide for a choice of forum. Opting exclusively for the State
where the damage was caused is also the simplest option
from the point of view of enforcement of judgements.

United Kingdom of Great Britain
and Northern Ireland

In relation to draft principle 6, the United Kingdom has
some concerns about the apparent breadth of the provision
which suggests that States should provide domestic rem-
edies to victims of transboundary damage. In relation to
draft principle 6, paragraph 1, it is not clear upon which
State the proposed requirement to provide appropriate pro-
cedures to victims might fall, that is, the State of the victim
or the State in which the hazardous activity takes place.
Indeed, the commentary suggests that the proposed duty
falls on “all States”.?® This may be contrasted with draft
principle 6, paragraph 3, which the commentary suggests
is aimed primarily at the State of origin of the damage (i.e.
the State in which the hazardous activity takes place). Such
cases may raise complex questions of private international
law, and the United Kingdom cannot be certain that admin-
istrative and/or judicial procedures would necessarily be
available to victims in all of the circumstances potentially
covered in draft principle 6. The United Kingdom believes
that the provisions of draft principle 6 should be qualified
to the extent that they are compatible with accepted princi-
ples of private international law in the forum State.

H.  Principle 7—Development of specific
international regimes

Netherlands

1. The Netherlands would observe that the provisions
in the draft articles on prevention of transboundary harm
from hazardous activities relating to the settlement of dis-
putes? cannot be employed here: in the draft articles, dis-
putes are about whether or not damage could have been
prevented. Further, the Netherlands would like to point

% See Yearbook ... 2004, vol. 1l (Part Two), p. 88, para. (8) of the
commentary to principle 6.

% Convention on Civil Liability for Damage Resulting from
Activities Dangerous to the Environment; Protocol on liability and
compensation for damage resulting from the transboundary movements
of hazardous wastes and their disposal; Protocol on Civil Liability and
Compensation for Damage Caused by the Transboundary Effects of
Industrial Accidents on Transboundary Waters to the 1992 Convention
on the Protection and Use of Transboundary Watercourses and
International Lakes and to the 1992 Convention on the Transboundary
Effects of Industrial Accidents.

% Yearbook ... 2004, vol. Il (Part Two), p. 87, para. (1) of the
commentary to principle 6.
% Yearbook ... 2001, vol. 1l (Part Two), pp. 147-148, para. 97.

out the importance of coordinating liability where preven-
tion and compensation regimes either fail or do not exist.

2. The Netherlands stresses that regimes must be effec-
tive and appropriate. It is not simply a question of con-
cluding more treaties: rather, there should be better trea-
ties with better implementation.

United Kingdom of Great Britain
and Northern Ireland

The United Kingdom notes that draft principle 7, which
encourages States to develop international agreements on
prevention and compensation, also reflects principle 13 of
the Rio Declaration on Environment and Development.#
Nevertheless, as the Special Rapporteur has observed in
his earlier work on the topic, experience suggests that
legally binding liability regimes at the international level
are complex and time-consuming to negotiate and that in
many cases they have met with little success. The United
Kingdom therefore urges the Commission to redraft prin-
ciple 7 in a more flexible form, recognizing that a range
of international instruments and/or other arrangements
may be developed as appropriate. They may include for-
mal international agreements where appropriate as well as
non-binding arrangements between States and binding or
non-binding arrangements between private actors, such as
industry-wide agreements or codes of practice.

United States of America

The United States observes that draft principle 7 encour-
ages States to cooperate in the development of appropri-
ate international agreements. Without prejudice to States’
sovereign discretion to pursue such agreements and what
they should contain, the United States would emphasize
that the contexts in which specific liability regimes might
be developed vary widely (for example, such negotia-
tions might concern quite distinct industrial sectors), and it
should be recognized that the approaches chosen may dif-
fer accordingly. In accordance with this, the view of the
United States is that international regulation in the area of
liability ought to proceed in careful negotiations concerned
with particular topics (for example, oil pollution, hazardous
wastes) or with particular regions (for example, the recently
concluded negotiations of Annex VI to the Protocol on
Environmental Protection to the Antarctic Treaty address-
ing liability arising from environmental emergencies). The
United States believes that it is only in specific contexts that
States can appropriately consider the kinds of matters that
the Commission has rightly suggested need to be addressed
in any liability regime.

1. Principle 8&—Implementation
Mexico

An important aspect of draft principle 8 is the
Commission’s express reference to the need for States
to adopt measures to incorporate the principles, thereby
strengthening their implementation and, as a result, rein-
forcing protection of the environment.

2" Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3—14 June 1992, vol. |, Resolutions
Adopted by the Conference (United Nations publication, Sales
No. E.93.1.8 and corrigendum), resolution 1, annex 1.
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Netherlands

1. The Netherlands would like to emphasize the impor-
tance of principle 8, paragraph 2, and point out its connec-
tion with article 15 of the draft articles on prevention of
transboundary harm from hazardous activities,”® although
clearly the latter is concerned with damage that already
exists, such as oil discharged from a ship that has found-
ered, where the only concern is to minimize the pollution
damage, for example, to the coast (see also principle 5 and
article 16 of the draft articles®).

2. Whereas the wording of principle 8, paragraph 3, is
“States should cooperate with each other to implement
the present draft principles consistent with their obliga-
tions under international law”, the preamble uses the more
peremptory word “shall” (“States shall be responsible for
infringements of their obligations of prevention under inter-
national law”). The Netherlands definitely prefers the latter.

United Kingdom of Great Britain
and Northern Ireland

The United Kingdom considers that draft principle 8
on implementation is miscast in an instrument of this
nature, which is more appropriately viewed as guidance
for national policymakers rather than as a series of obliga-
tions requiring implementation.

Uzbekistan

1. The title of principle 8, “Implementation”, should be
expanded, as follows: “Measures to be taken by the State
to implement the provisions of the principles.”

2. Uzbekistan believes that it would be advisable to
reflect in paragraph 2 the list of relevant factors in the prin-
ciple of non-discrimination, taking into account the pro-
visions of the Universal Declaration of Human Rights,®
of 10 December 1948, particularly with respect to race,
colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

J. Final form
Mexico

1. The drafting should stress the legal obligation attach-
ing to the activities regulated here; therefore the provi-
sions of the instrument should be drafted in the form of
rules (in articles) and not merely as principles. It must be
recalled that the purpose of the draft is not only to develop
international law, but to codify rules applicable to those
situations in which damage is caused by acts not prohib-
ited by international law.

2. Moreover, Mexico recalls that, in paragraph 3 of
its resolution 56/82 of 12 December 2001, the General
Assembly stated that, in its work on that topic, the Com-
mission should bear in mind the interrelationship between
prevention and liability. Accordingly, the same treatment
should be given to the provisions on liability as to those
on prevention.
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3. Mexico still has doubts about the use of the term
“allocation of loss” in the title of the subtopic since one
of the main functions of the liability regime is to provide
compensation for damage and not just to distribute “loss”.
Moreover, the term used would appear to create a legal
regime for damage compensation different from the rules
derived from the legal principle of “polluter pays”. How-
ever, Mexico recognizes that the title is a secondary issue,
provided the draft takes the form of articles rather than
principles.

4. If the Commission decides that the provisions should
continue to take the form of principles, as at present,
Mexico considers it essential to reformulate some of them
(in particular, principles 4-8) so that they are prescriptive
rather than hortatory in nature. Therefore, Mexico would
recommend replacing the word “should” by the word
“shall” in the draft (see, for example, principles 4-8).

5. Mexico believes that the Commission should seize
the opportunity, as it considers this very important topic,
to establish a clear, fair and prescriptive set of rules with
the ultimate aim of protecting the global environment and
ensuring that the “polluter pays”. To provide prescriptive
rules on prevention of damage, but not on compensation
in the event of accidents, would undoubtedly result in an
unbalanced and inequitable treatment of the topic, which
would not contribute to the legal certainty being sought.

Netherlands

1. The Commission has said that it will examine the
question of the final form to be taken by the instrument
during the second reading of the principles. If the Com-
mission plans to draft a framework agreement, the Neth-
erlands believes that this would mean further negotiations
on principles 4-8 and that the Commission would have to
make some additions, particularly on dispute settlement
and the reconciliation of the draft articles on the preven-
tion of transboundary harm from hazardous activities
with other international instruments.

2. The Netherlands hopes that as many States as pos-
sible take an active part in the further discussion of the
principles, in the formal discussion of this part of the
Commission’s report to the Sixth Committee as well as
elsewhere. The Netherlands hopes that the Commission’s
report will inspire bilateral, regional and other multilat-
eral agreements and provisions on transboundary harm
caused by hazardous activities.

United States of America

In the light of the fact that the Commission reserved
the right to return to the question of final form during
the second reading of the draft principles, the United
States wishes to record its strong agreement with the
Commission that the principles are more likely to gain
widespread acceptance in their current form than they
would were they not recommendatory.®! Such acceptance
is also more likely in the light of the decision to avoid
controversial assertions not necessary for the exercise,
such as general assertions regarding precaution, “polluter
pays”, or the global commons.
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