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Introduction

1. At its sixtieth session, in 2008, the International Law
Commission adopted, on first reading, the draft articles on
the effects of armed conflicts on treaties.! In paragraph 63
of its report, the Commission decided, in accordance with
articles 16 to 21 of its Statute, to request the Secretary-
General to transmit the draft articles to Governments for
comments and observations, requesting also that such
comments and observations be submitted to the Secretary-
General by 1 January 2010. The Secretary-General cir-
culated a note, dated 2 December 2008, transmitting the
draft articles to Governments, as well as a reminder note,
dated 15 September 2009. In paragraph 5 of its resolu-
tion 63/123 of 11 December 2008, the General Assembly

! Yearbook ... 2008, vol. Il (Part Two), pp. 45 et seq., para. 65.
The text of the draft articles and related commentaries appear in ibid.,
para. 66.

drew the attention of Governments to the importance for
the Commission of having their comments and observa-
tions on the draft articles.

2. Asat 11 May 2010, written replies had been received
from Austria (29 March 2010), Burundi (7 April 2009),
China (30 December 2009), Colombia (9 February 2010),
Cuba (29 January 2010), Ghana (4 January 2010), the
Islamic Republic of Iran (2 March 2010), Lebanon (6 July
2009), Poland (31 December 2009), Portugal (6 Janu-
ary 2010), Slovakia (31 December 2009), Switzerland
(14 January 2010) and the United States of America
(1 February 2010). The comments and observations
received from those Governments are reproduced below,
organized thematically, starting with general comments
and continuing with comments on specific draft articles.

Comments and information received from Governments

A. General comments
AUSTRIA

The draft articles are based on the general view that
treaties could be suspended or terminated only insofar
as they are affected by the armed conflict. This position
could create problems with regard to multilateral trea-
ties, as the effect could be different depending on whether
the multilateral treaty is of a synallagmatic nature or
an integral treaty under which the obligations are owed
erga omnes partes. It would be useful if the Commission
could also address this question and its consequences for
the topic under discussion.

BurunDI

1. From the legal standpoint, present-day conflicts have
become unstructured conflicts that no longer always con-
form to the normal and classic rules of armed conflict that
were always observed in the practice of war. This new
kind of armed conflict involves a number of poorly iden-
tified actors, such as militias, members of armed factions
who are generally recruited informally and who have no
notion of respect for human rights, civilians who them-
selves become actors in the conflict, ad hoc soldiers, and
even mercenaries recruited for a specific situation; and
is a situation in which each armed group now makes its
laws, to the detriment of the rules that are recognized and
embodied in international law. There is reason to wonder
whether international texts remain effective and relevant
in the light of the change in the nature of conflicts.

2. Despite such difficulties, the Vienna Convention on
the Law of Treaties remains appropriate in relation to the
effects of armed conflicts on treaties. The inclusion of
internal conflicts in the scope of the draft articles should
be examined in the context of the Vienna Convention. The
issue of effects of armed conflicts on treaties forms part of
treaty law and must be kept distinct from the law on the
use of force.

CHINA

The draft articles should strike an appropriate balance
between maintaining the continuity and stability of treaty
relations and the effect that dealing with armed conflicts
has on those relations. The draft articles should be used
only to supplement the Vienna Convention on the Law of
Treaties and not to change the content of that Convention.

GHANA

1. A historical perspective on the desirability of paying
attention to a study of the effects of armed conflicts on trea-
ties would suggest that a contemporary study of this sub-
ject based on more contemporary practice is worthwhile,
considering the number of armed or violent conflicts wit-
nessed in all corners of the world in the post-cold-war era.
While it has yet to be established that the many conflicts
the world has witnessed have had a dramatic impact on
the law of treaties, it seems useful, nonetheless, to address
this topic, if only to anticipate, define and refine the rules
on the possible effects of exceptional situations of armed
conflicts on treaties, focusing on all conceivable aspects,
and not just on suspension or termination of treaties by
States or on depositary functions.

2. Inthelight of recent resolutions adopted by the Security
Council and the General Assembly aimed at enhancing the
protection of civilians in armed conflict, the Commission
may also look at this dimension with appropriate “without
prejudice” clauses, in respect of international humanitarian
and human rights law, and also the relevant provisions of
the Charter of the United Nations concerning the powers
of the Security Council. Ghana subscribes to the Martens
Clause, enunciated about a century ago, which postulates
that populations and belligerents remain under the protec-
tion of the “principles of international law ... the laws of
humanity and the requirements of the public conscience”.

! Hague Conventions of 1899 (II) and 1907 (IV) respecting the
Laws and Customs of War on Land, para. 9 of the preamble.
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3. Ghana shares a stated policy underlying the study of
this topic, which is to ensure security, stability and predict-
ability in treaty relations in order to minimize the negative
effects of armed conflicts on treaty obligations. It should
also be the aim of the study to ensure a proper balance
between strong and weak nations in respect for the rule of
law, and to strengthen the Charter of the United Nations
in order to facilitate the attainment of some key purposes
and objectives of the United Nations, namely development,
peace and security, and respect for human rights.

IRAN (IsLaMIC REPUBLIC OF)

The stability, integrity and continuity of international
treaties is a recognized principle in international law, and
any act inconsistent with the purposes and principles of
the Charter of the United Nations should not affect the
application or operation of such treaties. The Islamic
Republic of Iran reiterates its position that the mandate
of the International Law Commission in considering the
effects of armed conflicts on treaties is to supplement, and
not to change, the existing international law of treaties, in
particular the stipulations of the Vienna Convention on
the Law of Treaties, which, to a large extent, reflects cus-
tomary international law.

LEBANON

Lebanon agrees to the draft articles on the effects of
armed conflicts on treaties, adopted by the International
Law Commission at its sixtieth session in 2008.

PoLanD

1. The task with which the Commission has been
entrusted should be re-evaluated. It may well be that the
efforts of the Commission have proved that the topic “the
effects of armed conflicts on treaties” is, after all, not
yet ready for codification and progressive development.
There is not only a scarcity of information on the contem-
porary practice of States, but also a profound change in
the realm of armed conflicts (as most present-day armed
conflicts are not international), making the project even
more elusive. Thus, it may well be that the only solution
is to put the work on the back burner.

2. In the meantime, the Commission may consider
drafting a questionnaire containing a list of well-thought-
out and precise questions for States on the project. The
questionnaire should be drafted with the view to finding
out whether comprehensive and viable regulation of the
subject matter is achievable at the present time.

PorTUGAL

1. The point of the topic is to know to what extent the
reciprocal confidence between parties regarding the ful-
filment of the obligations set out in the treaty would be
jeopardized in case of an armed conflict. Thus, the key
and only ratio of this subject is how to strike the balance
between the confidence of the parties, as a prerequisite for
compliance with treaties, and the need for legal certainty.

2. While satisfied to see progress being made on the
topic, Portugal is of the opinion that there are some

important matters that still need to be settled in order to
move towards a more mature work.

SWITZERLAND

The present draft articles are of interest to Switzerland,
not only as a State party to the Geneva Conventions and
their Additional Protocols, but also as their depositary.
The long-standing position of the international commu-
nity, generally, to consider armed conflict not as some-
thing apart from the law, but as a situation to be ruled by
law, was overwhelmingly confirmed by the adoption of
the Geneva Conventions in 1949. The preparation of the
draft articles is the continuation of that principle.

UNITED STATES OF AMERICA

The United States has consistently supported the
general approach taken in the draft articles, which pre-
serves the reasonable continuity of treaty obligations dur-
ing armed conflict and identifies several factors relevant
to determining whether a treaty should remain in effect in
the event of an armed conflict. Nonetheless, the United
States continues to believe that the draft articles require
further work and consideration.

B. Specific comments on the draft articles

1. DRAFT ARTICLE 1. ScoPE

AUSTRIA

The question arises whether the equal application to
treaty relations among the States parties engaged in the
conflict and those between a State party engaged in the
conflict and a State party not engaged in the conflict (third
State) is justified. It can be asked why the third State should
have to renounce certain rights only because the other State
party is engaged in an armed conflict, in particular given
the general conviction that, in principle, the law of peace
continues to govern relations between States engaged in
a conflict and third States. It is, for instance, conceivable
that a State engaged in an armed conflict suspends bilateral
investment treaties with third States to avoid having to pay
compensation in the case of damages caused by military
operations. In such a situation, it could be asked why a third
State should no longer enjoy the protection of its invest-
ments only because of the outbreak of an armed conflict. If
the State engaged in the conflict suspends the operation of
such a treaty, the third State would also no longer be obliged
to protect investments of the other State—this would estab-
lish a situation of equality. But it seems that a right to sus-
pend such treaties would create significant possibilities for
misuse. Another legal solution would be to solve problems
of injuries to foreign property through either the investment
treaty itself, provided it contains regulations concerning
this situation, or the law of State responsibility. The whole
idea of the legal regime established by these draft articles
is to conceive of the situation addressed by it as an excep-
tional one in which treaty relations should be maintained to
the utmost extent. Preserving treaty relations with the third
State would be in line with this conception. Moreover, the
commentary on draft article 4 confirms that the effect of an
armed conflict on a treaty between States engaged in the
conflict is not identical to that on a treaty between a State
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engaged in the conflict and a third State. Draft article 4, para-
graph (b) attempts to cope with this problem by adopting a
flexible approach, according to which the extent of affect-
edness determines the right of suspension or termination so
that treaties with third States would to a large extent not be
addressed. It is suggested that the Commission reconsider
this problem, including the possibility of exempting the
treaties between a State engaged in an armed conflict and a
State not engaged in that conflict from the scope of appli-
cability of these draft articles. However, should the view
prevail that the draft articles should apply also to treaties
between a State engaged in an armed conflict and a third
State, it would be justified to also endow the third State
with the right to suspend, for example, a treaty that is in
conflict with its duties under the laws of neutrality.

BURUNDI

It would be desirable to examine the effects on bilat-
eral treaties and on multilateral treaties and to make the
distinction between belligerent States and third States
in armed conflicts. For treaties concluded provisionally,
the scope must be understood to cover the treaties envis-
aged in article 25 of the Vienna Convention on the Law
of Treaties.

CHINA

Having taken note of paragraph (4) of the commentary
on this article, China understands the Commission’s rea-
sons for limiting the scope of the draft article to treaties
between States. At the same time, China is of the view
that, with the steadily growing participation of interna-
tional organizations in international activities, the variety
of treaties they are concluding with States is also becom-
ing richer, and such treaties are unavoidably affected by
armed conflict (for example, host country agreements
involving international organizations and States could
give rise to such problems). For this reason, China rec-
ommends that, on the second reading, the Commission
further consider whether to include the effects of armed
conflict on treaties involving international organizations.

COLOMBIA

While the provisional application of treaties may
be included, Colombia, when ratifying the Vienna
Convention on the Law of Treaties, entered a reservation
not recognizing the provisional application of treaties.*

t United Nations, Treaty Series, vol. 1393, No. A-18232, p. 381.

GHANA

The study of this topic may go beyond a narrow
focus on the effects of armed conflicts on treaties in the
sense or meaning of the Vienna Convention on the Law
of Treaties, relating to treaties between States stricto
sensu, to include agreements between States and inter-
national organizations. The provisions of the African
Union Constitutive Act and recent developments during
the sixty-fourth session of the General Assembly argue in
favour of the importance of a closer study of this topic by
the International Law Commission.

PoLaND

Poland proposes that draft article 1 read “[t]he present
draft articles apply to effects of armed conflicts between
States in respect of treaties”, so that the scope of the draft
articles is clearly limited to international armed conflicts
between States. The draft articles have their origin in arti-
cle 73 of the Vienna Convention on the Law of Treaties,
which refers to the outbreak of hostilities “between
States”. The commentary to draft article 1 erroneously
suggests that the descriptor “between States” refers to
treaties, whereas it obviously refers to hostilities. (See
also the comments on draft article 2 below.)

PorTUGAL

1. To enlarge the scope of the topic to situations in
which only one party to a treaty participates in an armed
conflict and to situations of internal conflict is not the
best approach. Those situations are already adequately
addressed in the provisions of the Vienna Convention on
the Law of Treaties regarding “supervening impossibility
of performance” (art. 61) and rebus sic stantibus (art. 62),
which cover situations where only one State foresees dif-
ficulties complying with a treaty. In an ongoing conflict
between parties to a treaty, the issue at stake is the level of
trust and confidence necessary for the regular execution
of the treaty.

2. The question of the inclusion of treaties concluded by
international organizations raises both practical and theo-
retical issues that are too difficult to be dealt with in the
framework of this topic and should be excluded from the
scope of the topic.

3. As to the position of third States with regard to the
armed conflict, Portugal fully supports the assessment
that, as a matter of treaty law, an armed conflict would
produce only the consequences generally provided for
in the Vienna Convention on the Law of Treaties, for a
State not involved in that conflict. Therefore, it has doubts
as to the recommendation of the Working Group on the
Effects of Armed Conflicts on Treaties that the draft arti-
cles should apply to all treaties between States where at
least one of the States is a party to an armed conflict.!

! Yearbook ... 2007, vol. Il (Part Two), p. 78, para. 324 (1) (a) (i).
2. DRAFT ARTICLE 2. USE OF TERMS
AUSTRIA

1. The draft articles should relate only to international
armed conflicts, despite the increased blurring of the dis-
tinction between international and non-international armed
conflicts. Present international humanitarian law to a large
extent is still based on such a distinction. The other State
party to a treaty may possibly not be aware of the exist-
ence of a non-international armed conflict in a State, even
if it amounts to a situation addressed by Protocol 1l to the
Geneva Conventions of 1949. The inclusion of non-inter-
national armed conflicts would thus be detrimental to the
stability and predictability of international relations, which
are two main objectives of the international legal order.
Since no other State is involved in a non-international
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armed conflict, it is unclear to which other States parties
the effects of the draft articles would then apply. Rather,
these situations should be governed by the provisions of
the Vienna Convention on the Law of Treaties. Articles 61
and 62 of the Convention seem to offer a legal device
sufficient to cope with such situations. Since article 73
of that Convention excludes only questions arising from
the outbreak of hostilities between States from the scope
of its applicability, non-international armed conflicts are
within its purview. To establish a special regime for such
situations could prompt conflict with the Convention, as it
would add an additional ground for unilateral suspension
to the grounds established under the regime of the Conven-
tion, notwithstanding the exhaustive nature of the grounds
for such suspension or termination in the Convention.

2. Although the present definition of armed conflicts
does not explicitly mention a situation of occupation,
Austria is nevertheless of the view that this situation is
included in this definition.

3. A definition of third State could be included, since
this term has different meanings in international law. The
meaning in this context obviously refers to a State that is
not engaged in the relevant armed conflict.

BuURrRUNDI

It must be acknowledged that it is difficult to distin-
guish between international and non-international armed
conflicts. Present-day armed conflicts have blurred such
distinctions and the number of “civil wars” has increased.
Many of these civil wars include “external elements”, such
as varying degrees of support and participation of other
States. Non-international armed conflicts can affect the
operation of treaties as much as, if not more than, inter-
national armed conflicts and for that reason the proposed
draft articles should also deal with the effects of such armed
conflicts on treaties. There is a need to determine the legal
effects on a treaty in situations involving non-State actors,
such as militias, members of armed factions, civilians who
themselves have become actors in a conflict, ad hoc sol-
diers or mercenaries recruited for a specific situation.

CHINA

China is of the view that the responsibilities towards
other States borne by a State within which an armed con-
flict is ongoing and by a State caught up in an interna-
tional armed conflict are not exactly alike. In principle, a
State does not have the right to claim exemption from its
international obligations by reason of an ongoing inter-
nal armed conflict, unless that internal armed conflict has
deprived that State of the ability to fulfil its treaty obli-
gations. In other words, invoking internal armed conflict
does not have the same force as invoking international
armed conflict as a reason for a State to terminate or sus-
pend a treaty. Accordingly, China recommends that the
Commission further study the issue.

CoOLOMBIA
1. The definition of armed conflict refers to situations that

may affect the application of treaties. In other words, an
effect or consequence of the conflict is part of the definition,

which may cause confusion. The international law of armed
conflict does not expressly define “armed conflict”; it
allows, however, for the identification of the characteristics
of armed conflict and for a distinction between domestic
and international armed conflicts. It may be inferred from
the scope of the Geneva Conventions of 1949 that “interna-
tional armed conflict” implies a declared war or any other
armed conflict between two or more States, consistent with
the definition proposed in paragraph (b), whether or not it
is recognized by any of the parties.

2. It would suffice to include these characteristics in
the definition contained in the article without mentioning
any of the causes. It must be borne in mind that ICJ as
well as the Nuremberg and Tokyo Tribunals have estab-
lished that the law on armed conflict as a whole is part of
jus cogens—customary international law—and is there-
fore binding on all members of the civilized international
community, even on States that are not signatories to the
various Geneva and Hague instruments.

CuBa

Cuba considers that the term “embargo” should be
included within the definition of “armed conflict”, even
if there are no armed operations between the parties. The
article should also make reference to non-international as
well as international conflicts, bearing in mind that both
types of conflict can affect the execution of and compli-
ance with treaties.

GHANA

1. The scope of the study of this topic should cover inter-
nal and international conflicts. Article 3 of the protocol
of the Economic Community of West African States
(ECOWAS) relating to the Mechanism for Conflict Pre-
vention, Management, Resolution, Peacekeeping and
Security, to which Ghana is a State party, stipulates that
one of the objectives of the mechanism is to “prevent,
manage and resolve internal and inter-State conflicts”,
thus making no distinction between international and non-
international conflicts. In this context, the question of the
extent to which an armed conflict affects the nature of the
treaty obligations of a fragile or failed State whether or not
a country’s status as a failed or fragile State was the conse-
quence of either an internal conflict or an international con-
flict, merits further study. Ghana’s experience has been not
to retaliate, but to encourage compliance by a conflict-torn
neighbouring country that unilaterally decided to waive
certain aspects of the provisions of an ECOWAS treaty on
free movement of persons, citing financial difficulties and
the need to raise revenue to facilitate its recovery.

2. Furthermore, like other agreements of a similar
nature, the aforementioned ECOWAS treaty (protocol),
which essentially becomes operable in the event of a
conflict, would suggest that the Commission may wish
to examine and elaborate any specific rules applicable to
such categories of treaties in the course of its work.

3. An attempt by the Commission to consider further
clarification of the definition of armed conflict will add
value to an examination of the legal effects of armed con-
flicts on treaties. In an apparent attempt to address the
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problem of definition, the ECOWAS Protocol relating
to the Mechanism for Conflict Prevention, Management,
Resolution, Peacekeeping and Security uses the term
“Member State in crisis”, which “refers both to a Member
State experiencing an armed conflict as well as a Member
State facing serious and persisting problems or situations
of extreme tension which, if left unchecked, could lead to
serious humanitarian disaster or threaten peace and secu-
rity in the subregion or in any Member State affected by
the overthrow or attempted overthrow of a democratically
elected government”. The question of whether or not a
formal declaration of war exists and the duration of the
conflict may be taken into account by the Commission
in further elucidating the draft articles on the effects of
armed conflicts on treaties.

PoLanDp

1. The definition of the term “armed conflict” should
make clear that it refers exclusively to international armed
conflicts by adding the word “international” before “con-
flict”. Expanding the scope of the draft articles to cover
internal armed conflicts is incompatible with the Vienna
Convention on the Law of Treaties, which already applies
to internal armed conflicts: the State on whose territory
the upheaval occurs may take advantage of a whole range
of measures, provided for in the Convention, and attempt
termination, withdrawal from or suspension of the opera-
tion of a treaty. The inclusion of internal armed conflicts
in the draft articles would undermine such procedural
safeguards adopted in the Convention. (See also the com-
ments on draft article 1 above.)

2. Poland further suggests that there is a need to expand
article 2 to cover other terms used in the present draft arti-
cles. The document should follow the pattern of the Vienna
Convention on Succession of States in respect of Treaties
and the Vienna Convention on the Law of Treaties between
States and International Organizations or between Inter-
national Organizations. For example, the term “party” is
not defined and is used to denote both a State party to the
treaty and a State party to the conflict. As a result, the term
“third State”, meaning not a party, is ambiguous, as it could
denote either a third State with regard to the treaty (not a
party to a treaty), or a third State with regard to the armed
conflict (not a party to the conflict). The terms “State party”
and “third State” have established meanings. Thus, using
the terms with reference to the armed conflict may cause
confusion. Some other terms should be used instead, for
example: “a State or States in the conflict” or “a hostile
State or States” to describe the State involved in an armed
conflict; and “a State or States not involved in the conflict”
to describe the State now appearing under the designation
of a third State outside the conflict, but still a party to the
treaty under consideration.

PorTUGAL

Portugal has doubts regarding the inclusion of inter-
nal conflicts. An internal conflict, by definition, does not
involve more than one State party to a treaty and does
not directly affect relations between that State and the
other States parties, and accordingly would only activate
the provisions of the Vienna Convention on the Law of
Treaties concerning suspension or termination of treaties.

SLOVAKIA

The term “armed conflict” should include both inter-
national armed conflicts and non-international armed
conflicts. The use of the term is consistent with com-
mon article 2 of the Geneva Conventions of 1949 and
also with article 1 of Protocol | (Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating
to the protection of victims of international armed con-
flicts) and Protocol II (Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the pro-
tection of victims of non-international armed conflicts).

SWITZERLAND

1. The inclusion of internal armed conflicts must be
supported. The experience of past decades has shown that
internal armed conflicts can affect a State’s ability to fulfil
its contractual obligations, at least to the same degree as
international armed conflicts. The study by the Secretariat
confirmed that view, citing several specific examples from
State practice.! In addition, many States have expressed
that view in the Sixth Committee, as have some members
of the International Law Commission.

2. The objections of those States opposed to the inclu-
sion of internal armed conflict in “armed conflict” may be
dispelled by the fact that only armed conflicts “which by
their nature or extent are likely to affect the application
of treaties” (draft article 2 (b)) are relevant. In accord-
ance with that provision, the definition of armed conflict
should cover internal armed conflicts, on the understand-
ing that States must only be able to invoke the existence of
an internal armed conflict to suspend or terminate a treaty
when the conflict in question is of a certain intensity.

3. Moreover, it is important not to set forth, in the draft
articles, a narrower definition of armed conflict, excluding
internal armed conflict, than the one established in other
international legal instruments. It is clearly dangerous to
suggest that the concept of “armed conflict”, established
in the context of international humanitarian law, should
be understood differently in the context of treaty law.
That poses the risk of confusion if a subsequent document
refers to or uses the term “armed conflict”. Switzerland
therefore welcomes the commentary on draft article 2 (b),
which notes that internal armed conflicts are included in
the expression “armed conflict”, in line with practice in
public international law in general.

4. Similarly, the expression “armed operations” could
suggest a reference to regular inter-State conflicts, given
that the word “operation” is normally used in the context
of traditional military strategy and, therefore, in a context
of inter-State conflict. Draft article 2 should perhaps be
reformulated to avoid that interpretation.

5. The term “state of war” is also open to challenge. As
this concept is used in traditional public international law,
a state of war exists between States once a formal decla-
ration of war has been made, regardless of actual armed
actions. In modern public international law, the concept

t A/CN.4.550 and. Corr.1-2, para. 147 et seq.
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is clearly outmoded. The use of such an expression is
inappropriate in the context of the effects of armed con-
flicts on treaties.

6. Switzerland believes that “armed conflict” already
includes occupations, and so it is not necessary to use
“state of war” to cover such cases. It therefore suggests
deleting the words “state of war”. In the commentary,
explicit note could be made of the inclusion of occupa-
tions of territory, so as to avoid any misunderstanding.

UNITED STATES OF AMERICA

1. The United States reiterates its serious doubts regard-
ing the appropriateness of including a definition of “armed
conflict” in draft article 2. It is worth noting that even trea-
ties directly relating to armed conflict, such as the Geneva
Conventions, do not define this term. There is a wide vari-
ety of views on this question and such a definition would
be more properly addressed in a treaty negotiated between
States. If a definition of armed conflict is thought nec-
essary, the one contained in article 2 seems doubtful, in
that it is quite different from any contemporary treatment
in modern treaties or judicial decisions. Furthermore, the
terms “military occupation” and “armed conflict” have
distinct meanings in the law of armed conflict and thus
should be referred to separately, if at all.

2. A better approach in draft article 2 would be to make
clear that armed conflict refers to the set of conflicts cov-
ered by common articles 2 and 3 of the Geneva Con-
ventions (i.e., international and non-international armed
conflicts).

3. DRAFT ARTICLE 3.  NON-AUTOMATIC
TERMINATION OR SUSPENSION

AUSTRIA

The formulation of draft article 3 depends on whether
treaties concluded by a party to an armed conflict with a
third State will be included.

BuruNDI

Burundi supports the position that the outbreak of
an armed conflict does not necessarily terminate or sus-
pend a treaty, although it may hinder its implementation.
Therefore, a State exercising its right to self-defence must
have the right to suspend the operation of a treaty that
would conflict with its right to self-defence. In the area
of fighting against impunity, this obligation has not yet
been universally accepted by the international community,
although it should be, just like obligations relating to other
topical issues, such as terrorism, drug trafficking, etc. The
guestion that arises is whether the examination of the mat-
ter of the fight against impunity should be addressed within
the draft articles. In our opinion, this question should be
dealt with, since its aim is to clarify the legal position and
to promote the security of legal relations between States by
stating, in draft article 3, that the outbreak of an armed con-
flict does not necessarily terminate or suspend the applica-
tion of a treaty. That would be one way to compel States to
feel bound to extradite or prosecute and try criminals and
to eliminate impunity, so as to ensure justice worldwide by
denying criminals refuge.

CHINA

The principle in draft article 3 is conducive to main-
taining the stability of international relations, and China
is of the view that it can be used as a basis for the draft.

CoLOMBIA

This article is consistent with the general principles of
international law and with the Vienna Convention on the
Law of Treaties.

GHANA

The outbreak of armed conflicts should not ipso facto
lead to the suspension or termination of treaties.

IraN (IsLamic REPUBLIC OF)

1. The Islamic Republic of Iran fully supports the pre-
sumption of legal stability and continuity of treaty rela-
tions and deems it to be central to the topic in question.
The use of two different terms, “non-automatic” and
“necessarily”, respectively, in the title and in the chapeau
of draft article 3, could compromise the aforementioned
principle. To avoid any confusion as such, draft article 3
should be redrafted affirmatively.

2. The Islamic Republic of Iran would have preferred
that a specific reference had been made in draft article 3
to the category of treaties establishing a boundary or a
territorial regime. Such reference would have made it
clear that treaties establishing boundaries and territorial
regimes are exceptions. By doing so, the Commission
would avoid the risk of sending a wrong message to any
State which, for one reason or another, has ambitions
to effect changes in the demarcation of its international
borders. It is imperative to note the critical function of
treaties establishing boundaries in the maintenance of
international peace and security (see also the discussion
under draft article 5).

PoLaND

Poland applauds the general idea of the continuous exist-
ence and operation of treaties in times of armed conflict
as consonant with the principle of pacta sunt servanda
and the need for securing the stability of treaty relations.
However, the provision requires clarification. Does it
establish a presumption of the continuous existence and
operation of treaties, similar to that expressed in article 42
of the Vienna Convention on the Law of Treaties, or does
it simply provide that there is no presumption to the con-
trary? The word “necessarily”, which now substitutes the
words per se used originally by the Special Rapporteur,
introduces ambiguity. By adding the word “necessarily”,
draft article 3 provides that treaties may or may not be
automatically terminated or their operation suspended
in case of an armed conflict. The question is whether the
drafters intended to let treaties come to an end purely
through the incidence of the outbreak of an armed conflict
or whether express intent on the part of a State or both
States involved in the armed conflict is required. If the
former, then which categories of treaties may automati-
cally terminate or become suspended?
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PorTUGAL

1. Portugal welcomes the article, which contains a general
rule of non-termination or suspension and well encapsu-
lates the important principle of the stability of treaty rela-
tions. This may be a matter of policy rather than resulting
from practice, as recognized by the Special Rapporteur
himself in his concluding remarks in the 2008 report.!
Nevertheless, this is a key idea for Portugal, one that justi-
fies working on a matter that was intentionally excluded
from the Vienna Convention on the Law of Treaties.

2. Portugal does not share, however, suggestions made
in paragraph 290 of the 2007 report? to include additional
clauses concerning justified armed conflict under inter-
national law, and the compatibility of such armed con-
flict with the object and purpose of the treaty or with the
Charter of the United Nations. The stability of treaties, or
their termination or suspension, should not be linked to
the legality or illegality of the use of force.

L Yearbook ... 2008, vol. Il (Part One), document A/CN.4/589,
p. 123, paras. 43-48.

2 Yearbook ... 2007, vol. Il (Part Two), pp. 72-73, para. 290.

SWITZERLAND

1. Switzerland believes that neither “automatically” nor
“necessarily” fully translates the sense of “ipso facto”. In
its opinion, the clarity of this article would be enhanced
by reverting to the expression chosen at the time by the
Institute of International Law.

2. Furthermore, Switzerland believes that the presump-
tion that treaties remain in effect during armed conflict
should be emphasized more explicitly in the title of the
article itself by replacing the existing title with “Presump-
tion of continuity”.

4. DRAFT ARTICLE 4. INDICIA OF SUSCEPTIBILITY TO
TERMINATION, WITHDRAWAL OR SUSPENSION OF TREATIES

AUSTRIA

According to the structure of the draft articles, a State
engaged in a conflict will unilaterally decide whether these
conditions have been met. However, since the vagueness
of the conditions gives that State a wide discretion, such
conditions would have to be elaborated.

BurunDI

The intention of the States parties at the time of conclu-
sion of a treaty should be examined when it is necessary
to determine whether or not a treaty remains in force.

CHINA

China favours the comprehensive consideration of
such factors as the intention of the parties to the treaty,
the nature and extent of the armed conflict and the effect
of the armed conflict on the treaty when armed conflict
occurs, in order to ascertain whether a treaty is susceptible
to termination, withdrawal or suspension. China recom-
mends that the Commission find an appropriate way to

prevent the current draft from being misconstrued by the
reader as an exhaustive list of all factors requiring con-
sideration. China also recommends that the Commission
consider listing other important factors requiring consid-
eration, such as the possible results of terminating, with-
drawing from or suspending a treaty.

CoLOMBIA

The wording is confusing, as “termination” refers to
the treaty, while “withdrawal or suspension” refers to the
State party. The wording of the first paragraph must be
improved and the scope of the provision clarified.

IraN (IsLamic REPUBLIC OF)

The inclusion of the indicium “the nature and extent
of the armed conflict” may give the wrong impression
that the more intensive and expanded an armed conflict
becomes, the more probable it would be that treaty rela-
tions between the belligerent States may be terminated
or suspended. Nor could “the effect of the armed conflict
on the treaty” be a viable determining factor. These indi-
cia are eventually left undefined, and the use of similar
terms and phrases in draft article 2 (b), without provid-
ing clear definitions, has produced a circular ambiguity as
to the exact meaning of the terms. Moreover, the Islamic
Republic of Iran does not deem it appropriate to allow for
“withdrawal” in this draft article, since it contradicts the
content of draft article 3.

PoLaND

1. In the view of Poland, it is not clear what situation
the provision purports to regulate, nor is it clear who is
supposed to ascertain whether a treaty is susceptible to
termination, withdrawal or suspension in the event of
an armed conflict, or when such a determination is to be
made. Does the provision seek to guide States in their uni-
lateral actions attempting to put an end to the operation
of a treaty, or is it intended to guide courts in assessing
ex post facto the legality of such actions undertaken by
States during the armed conflict?

2. Article 4 lacks a solid framework within which to
operate: the draft articles do not make clear whether a
State involved in an armed conflict has a right to unilat-
erally put an end to its treaty obligations. Draft articles 8
and 11 provide conflicting answers to that question. Until
that issue is clarified, draft article 4 remains disconnected,
having no clear object and serving no clear purpose.

PorTUGAL

Parties are supposed to conclude treaties in good faith
and with the intention to comply with them (pacta sunt
servanda). It is thus very difficult to guess the parties’
intention at the time of the conclusion of the treaty in
the case of an outbreak of hostilities. Portugal thus sup-
ports the proposal of the Working Group on the Effects
of Armed Conflicts on Treaties to leave aside “intention”
as the predominant criterion for determining the suscep-
tibility of treaties to termination or suspension.t The new
criteria in the provision are more appropriate.

! Yearbook ... 2007, vol. Il (Part Two), p. 78, para. 324 (2).
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UNITED STATES OF AMERICA

The United States agrees that the determination as to
whether a treaty is susceptible to termination or suspen-
sion in the event of an armed conflict is to be made based
on the circumstances surrounding the particular treaty and
armed conflict, and on articles 31 and 32 of the Vienna
Convention on the Law of Treaties.

5. DRAFT ARTICLE 5 AND ANNEX. OPERATION OF TREATIES
ON THE BASIS OF IMPLICATION FROM THEIR SUBJECT MATTER

CHINA

While China is of the view that the annex helps States
to understand draft article 5 and is useful by virtue of its
indicative nature, the treaties listed do not all conform to
the conditions cited in draft article 5; moreover, the aca-
demic terms used in the list, such as “law-making trea-
ties”, have different interpretations in practice. China rec-
ommends that the Commission omit the list as an annex
to the draft articles but retain information about the listed
treaties in the commentary.

COLOMBIA

While it is not feasible to envisage listing the treaties
that may continue in operation or implementation, it may
be possible, for the sake of greater clarity, to give a few
examples of such treaties or of their subject matter.

GHANA

The Commission may also give some thought to the
effects of armed conflicts on treaties aimed at bring-
ing a conflict to an end, including the Charter of the
United Nations, given its unique status as a post-conflict
treaty of a universal nature. The Commission may also
explore the effects of armed conflicts on treaties aimed at
promoting regional integration.

IraN (IsLamic REPUBLIC OF)

1. It would be very much desirable if the Commission
would use this opportunity to highlight the extraordinary
status of the category of treaties establishing a boundary
or a territorial regime. It is true that “treaties establishing
or modifying land and maritime boundaries”—to which
should be added those treaties establishing or modifying
river boundaries—figure prominently in the list of catego-
ries of treaties referred to in draft article 5. Nevertheless,
a mere and simple reference to such treaties in the annex
would hardly obligate the parties to an armed conflict,
since it is an annexed indicative list whose legal status
remains to be determined. The Islamic Republic of Iran
would have preferred that a specific reference be made to
this category of treaty in draft article 3.

2. A treaty which establishes an objective situation,
such as a boundary or a territorial regime, belongs, by
its nature, to the category of treaties creating permanent
regime and status. Such treaties create erga omnes obli-
gations to which not only the States parties to the treaty,
but also the international community as a whole, includ-
ing all States and even non-State actors, are bound. As

such, even a fundamental change of circumstances, such
as armed conflict, cannot be invoked as a ground for ter-
minating or withdrawing from these treaties.

3. Special treatment for treaties establishing a boundary
or a territorial regime has been expressly admitted in the
Vienna Convention on the Law of Treaties and the Vienna
Convention on Succession of States in respect of Trea-
ties, in which a clear distinction is made between treaties
establishing boundaries and other treaties. For example,
article 62 of the Vienna Convention on the Law of Trea-
ties, relating to a fundamental change of circumstances,
makes it clear that such a change would not affect this
category of treaties and, thus, cannot be invoked as a
ground for terminating such treaties. Similarly, article 11
of the Vienna Convention on Succession of States in
respect of Treaties, entitled “Boundary regimes”, speci-
fies that “[a] succession of States does not as such affect:
(a) a boundary established by a treaty; or (b) obliga-
tions and rights established by a treaty and relating to the
regime of a boundary”. In both instances, the permanence
of boundaries and their inviolability constitute the main
premise of those provisions.

4. Moreover, the principle of stability and permanence
of territorial regimes established by treaty is critical for
the provision of humanitarian assistance and protection
of civilians during an armed conflict. Depending on the
place of residence of the population, living in occupied
territories or in a territory under the control of a party to
the conflict other than occupied territory, international
humanitarian law has created two distinct bodies of law
in order to ensure the free passage of humanitarian con-
signments and supplies (see article 23 of the Geneva Con-
vention relative to the Protection of Civilian Persons in
Time of War, and articles 69 and 70 of the Protocol addi-
tional to the Geneva Conventions of 12 August 1949 and
relating to the protection of victims of international armed
conflicts). It is obvious that assuming any role for armed
conflicts in modifying or suspending the operation of trea-
ties establishing a border would seriously undermine the
provision of humanitarian assistance and the protection
of civilians.

5. International jurisprudence also firmly supports the
principle of permanence of territorial rules and regimes
established by treaty. For instance, ICJ recently admitted
that “it is a principle of international law that a territo-
rial regime established by treaty ‘achieves a permanence
which the treaty itself does not necessarily enjoy’ and the
continued existence of that regime is not dependent upon
the continuing life of the treaty under which the regime
is agreed”.! This principled observation was reiterated by
ICJ in one of its most recently issued judgments, in which
it held that “[t]he territorial rules laid down in treaties of
this type are, by nature, particularly marked in their per-
manence ...”2

! Territorial and Maritime Dispute (Nicaragua v. Colombia), Pre-
liminary Objections, 1.C.J. Reports 2007, p. 861, para. 89.

2 Case concerning the Dispute regarding Navigational and Related
Rights (Costa Rica v. Nicaragua), judgment of 13 July 2009, para. 68;
see also Case concerning the Territorial Dispute (Libyan Arab Jama-
hiriya v. Chad), I.C.J. Reports 1994, p. 35, and p. 37, para. 73.
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PoLanD

In the view of Poland, article 5 is superfluous. Since
there exists a general principle of survival of treaties,
providing for specific categories of treaties that do not
automatically cease their operation at the outbreak of an
armed conflict is not needed. Retaining article 5 would
be confusing: it may raise doubts as to the solidity of the
principle of survival of treaties itself, in effect undermin-
ing the principle expressed in draft article 3.

PorTUGAL

Draft article 5 and the annex thereto have an important
role in clarifying what kind of treaties cannot be termi-
nated or suspended, thus helping the operativeness of
draft article 4. In principle, Portugal supports the chosen
method of categorization of treaties and the recommenda-
tion by the Working Group on the Effects of Armed Con-
flicts on Treaties in 2007 to replace “object and purpose”
with “subject matter”.* However, the list should include an
express reference to treaties codifying rules of jus cogens.

! Yearbook ... 2007, vol. Il (Part Two), p. 78, para. 324 (1)(c)(i).

SWITZERLAND

1. Switzerland proposes that draft article 5 and its annex
be restructured to consist of two paragraphs and one annex
linked to paragraph 1, which would read as follows:

“1. Inthe case of treaties the subject matter of which
implies that they continue to operate, in whole or in part,
during armed conflict, the incidence of an armed conflict
will not as such affect their operation. An indicative list of
the categories of such treaties is annexed hereto.”

2. Paragraph 1 would cover the types of treaties enumer-
ated therein. The current formulation would be retained,
with an express reference to the annex, since the annex
contains important information about the categories of
treaties concerned.

3. In addition, the English formulation “treaties the
subject matter of which involves the implication ...” is
rather awkward and does not reflect the French formula-
tion (“traités dont le contenu implique ...”). Such formu-
lation should be replaced by “treaties the subject matter
of which implies ...”. Switzerland also proposes replacing
the English formulation “that they continue in operation”
with the formulation “that they continue to operate”.

4. Switzerland proposes the addition of a paragraph 2
governing the applicability of a second type of treaty:

“2. Treaties relating to the protection of the human
person, including treaties relating to international human-
itarian law, to human rights and to international criminal
law, as well as the Charter of the United Nations, remain
or become operative in the event of armed conflict.”

5. The protection granted in draft article 5 against ter-
mination or suspension of treaties does not appear to be
adequate for all types of treaties. Among those treaties

that imply that they continue to operate, there is one type
which is indisputably operative during an armed conflict.
The need for absolute protection of these treaties is based
on their fundamental significance in view of the afore-
mentioned goals of the international community, and is
reflected by their content as well as by relevant doctrine
and jurisprudence. However, the present formulation of
draft article 5 does not create different levels of protec-
tion. The basic treaties of international humanitarian
law and human rights (subparagraphs (a) and (d)) do not
enjoy stronger protection against termination or suspen-
sion than, for example, treaties relating to international
watercourses and related installations and facilities (sub-
paragraph (f)). While Switzerland favours retaining an
indicative list as an annex linked to paragraph 1, it is
essential to stipulate, in paragraph 2 of draft article 5, that
certain specific treaties can in no event be terminated,
withdrawn or suspended in the event of an armed conflict.

6. As a model for such a paragraph, Switzerland pro-
poses using the 1985 resolution of the Institute of Inter-
national Law. Article 4 of the resolution stipulates that
“[t]he existence of an armed conflict does not entitle a
party unilaterally to terminate or to suspend the opera-
tion of treaty provisions relating to the protection of the
human person, unless the treaty otherwise provides”.!

7. In our proposal, treaties relating to the protection of
the human person, including treaties relating to interna-
tional humanitarian law, to human rights and to interna-
tional criminal law, as well as the Charter of the United
Nations, remain or become operative in the event of
armed conflict.

8. Treaties relating to international humanitarian law
(which, in our opinion, do not form a subset of “trea-
ties relating to the law of armed conflict” as suggested
in subparagraph (@) of the annex) play a central role in
the protection of individuals from the harmful effects of
armed conflicts. It is clear from the texts of international
humanitarian law instruments that they apply specifically
to situations of armed conflict and are intended to govern
various aspects of hostilities. Any understanding to the
contrary would render such treaties entirely meaningless.
Consequently, armed conflicts cannot affect the operation
of these specific treaties.

9. Human rights treaties must also enjoy absolute pro-
tection. In our view, the operation of human rights treaties
in the event of armed conflict does not appear in principle
to be called into question. On a number of occasions, 1CJ
has affirmed that the protection offered by the International
Covenant on Civil and Political Rights does not cease in
time of war, except by operation of article 4 of the Cove-
nant, whereby, under certain conditions, States parties may
derogate, in time of public emergency, from certain obliga-
tions the Covenant imposes. The fact that numerous human
rights treaties provide for the possibility of derogating from
certain provisions in time of public emergency, including
armed conflict, confirms that in principle these treaties
remain in operation in the event of armed conflict. The pos-
sibility of derogation does not affect the continuation of the
operation of a human rights treaty as such, but provides for

Y Institute of International Law, Yearbook, vol. 61, Part II (Session
of Helsinki, 1985), p. 278.
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a means of suspending certain provisions of the treaty in
question.? The principle according to which human rights
treaties remain in operation in the event of armed conflict
has been confirmed by treaty bodies, the General Assembly
of the United Nations and the Security Council. Moreover,
this principle is supported by numerous commentators in
the legal literature. International humanitarian law, particu-
larly article 72 of Protocol | to the Geneva Conventions,
as well as the second preambular paragraph of Protocol II,
also rely on this principle.

10. At the same time, it must be recognized that such a
provision is without prejudice in two regards: first, to the
possibility of derogating from certain provisions, as pro-
vided for in the derogation clauses of human rights treaties,
and second, to the relationship between international
humanitarian law and human rights. Indeed, according to
doctrine, both fields of law are deemed to be concurrently
applicable.

11. In the case of treaties relating to international crimi-
nal law, the memorandum by the Secretariat cites, among
other instruments, the Rome Statute of the International
Criminal Court, under the heading of “other treaties deal-
ing with aspects of armed conflict”.® It is true that a certain
number of crimes defined in treaties under international
criminal law could also be considered to be governed by
human rights law (forbidding torture, for example), as well
as international humanitarian law (such as grave breaches
of the Geneva Conventions). Such is not the case, however,
for all crimes governed by international law. Considering
that these instruments protect the fundamental values of
the international community, it would be advisable to have
a second paragraph that clearly and explicitly guarantees
their operation in the event of armed conflict.

12. Finally, Switzerland proposes the inclusion of the
Charter of the United Nations. While it is true that draft
articles 13 and 14 implicitly recognize the primacy of the
Charter and therefore its application, it would be advisable
to mention the Charter explicitly in a paragraph defining
those treaties that are operative under all circumstances.
In addition to identifying the primary purposes of the
international community, which were mentioned above,
the Charter sets forth the essential rules of jus ad bellum
within the context of armed conflict. The annex should be
amended to read:

“Annex

“Indicative list of the categories of treaties referred to in
draft article 5, paragraph 1

“(a) Treaties declaring, creating or regulating a
permanent regime or status or related permanent rights,
including treaties establishing or modifying land and mar-
itime boundaries;

“(b) Multilateral law-making treaties;

“(c) Treaties international

organization;

establishing  an

2 See also Yearbook ... 2008, vol. Il (Part Two), pp. 54-55, para. (33)
to the commentary on draft article 5.

¥ A/CN.4/550 and. Corr.1-2, para. 18.

“(d) Treaties relating to the settlement of disputes
between States by peaceful means, including resort to
conciliation, mediation, arbitration and the International
Court of Justice;

“(e) Treaties relating to diplomatic and consular
relations.”

13. As was stated above, an indicative list relating to
paragraph 1 may in principle be useful. That said, the cur-
rent formulation of the draft annex seems to be too wide-
ranging and at the same time too specific to cover the
cases that will no doubt arise in the future. It seems to us
advisable to delete subparagraphs (a) and (b), which are
covered by paragraph 2 of the proposed draft article 5. For
the rest, Switzerland proposes the inclusion of the generic
categories indicated above; they contain the current cate-
gories, which are in some cases too specific. For example,
the treaties in present subparagraph (e) relating to the pro-
tection of the environment can be subsumed under new
subparagraph (b). The fact that existing subparagraphs (f)
and (g) form subunits of the new subparagraph (@) is con-
firmed in the Commission’s commentary.* Present sub-
paragraph (j) can be included in new subparagraph (d).
Because of the relationship between them, diplomatic and
consular treaties can be placed together. In addition, it
would in our view be desirable to add to the list the cate-
gory of treaties establishing an international organization,
such as the Rome Statute of the International Criminal
Court. As for treaties of friendship, commerce and naviga-
tion and analogous agreements concerning private rights,
Switzerland does not regard them as necessarily forming
part of the categories in draft article 5, paragraph 1.

4 Yearbook ... 2008, vol. II (Part Two), pp, 55 and 56, paras. (38)
and (45) to the commentary on draft article 5, regarding subparas. (f)
and (g), of the draft annex to article 5.

UNITED STATES OF AMERICA

While the United States has some concerns with the
effort in the annex to categorize by subject matter treaties
that generally would continue in operation during armed
conflict, it supports the decision to characterize this list of
categories as indicative and non-exhaustive. In particular,
it supports the statement in the commentary to article 5
that it may well be that only the subject matter of par-
ticular provisions of a treaty in one of these categories
may carry the necessary implication of their continuance.
For example, treaties of friendship, commerce and navi-
gation often contain provisions regarding bilateral com-
merce that might need to be suspended during armed con-
flict between the parties.

6. DRAFT ARTICLE 6. CONCLUSION OF
TREATIES DURING ARMED CONFLICT

AUSTRIA

Austria concurs with the essence of this provision.
Paragraph 1, however, raises the question of the purpose
of the reference to the Vienna Convention on the Law of
Treaties and whether a State that is not party to this con-
vention would be covered by this provision. Similarly,
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the meaning of “lawful” in paragraph 2 could be queried.
That term could be deleted, in particular in view of the
possibility that such an agreement could be unlawful on
grounds different from those stated here.

CoLOMBIA

It is redundant to mention lawful agreements in para-
graph 2. Clearly, States are subject to the norms and prin-
ciples of international law and, as subjects of international
law, their acts must be guided by them.

Poranp

Draft article 6 should be deleted. There can be no doubt
that involvement in an armed conflict does not and cannot
impair the capacity of a State to conclude treaties. The
capacity to conclude treaties is a component of State sov-
ereignty and international personality.

SWITZERLAND

Paragraph 2 must be understood as being without prej-
udice to article 9, given that States cannot legally agree to
the termination of a treaty that is jus cogens, for example.

7. DRAFT ARTICLE 7. EXPRESS PROVISIONS
ON THE OPERATION OF TREATIES

COLOMBIA

This provision is logical and is consistent with the
pacta sunt servanda principle.

Poranp

Article 7 should be deleted because it states the obvi-
ous, and it is not needed in view of the general principle
as embodied in article 3.

SWITZERLAND

It would be more logical to place draft article 7 imme-
diately after article 4, since it is simply a particularly clear
case of the application of article 4.

8. DRAFT ARTICLE 8. NOTIFICATION
OF TERMINATION, WITHDRAWAL OR SUSPENSION

AUSTRIA

1. Austria emphasizes the necessity of establishing a
procedure that avoids the lengthiness of that under the
Vienna Convention on the Law of Treaties. Although draft
article 8 addresses this issue, it remains silent on the con-
sequences of an objection under paragraph 3. Does that
mean that, in the case of an objection, the procedure under
the Vienna Convention should apply, or does it mean that
the usual dispute settlement procedures become applica-
ble? The commentary does not address this question.

2. As mentioned under draft article 1, the third State
should also have the right to suspend or terminate a treaty
that is in conflict with its obligations under the laws of
neutrality.

IrRAN (IsLamic REPUBLIC OF)

Draft article 8 should distinguish between different
categories of treaties. This seems to apply, unless stated
otherwise, to all treaties, including treaties establishing
boundaries. It can be (mis)interpreted as a kind of invita-
tion to “[a] State engaged in armed conflict intending to
terminate or withdraw from a treaty” to declare its inten-
tion to open hostilities. There is an inconsistency between
this provision and the annexed indicative list. It would be
more appropriate and legally sound if the initial right of
the party to an armed conflict, namely notification, were
limited to treaties other than those the subject matter of
which involves the implication that they continue in oper-
ation during an armed conflict.

PoLAND

1. The title of the article is misleading: the notifica-
tion that is the subject of the article is not of termination,
withdrawal or suspension but of the intent of a State to
terminate, withdraw from or suspend the operation of a
treaty. The difference is crucial. It reflects the idea that
a State may not unilaterally terminate, withdraw from or
suspend the operation of a treaty as a consequence of its
engagement in an armed conflict. What it may do is to
invoke the occurrence of an armed conflict as a ground
for expressing its intent to terminate, withdraw from or
suspend the operation of a treaty. If so, such a notification
has no effects on the treaty until the other State so agrees.
The only effect the notification has is to inform the other
State or States of the relevant intent of the notifying State.

2. And yet, paragraph 3 spells out “the right” of a party
to object, as if, without such an objection, the operation
of the treaty could be put to an end unilaterally through
a notification of intent to do so. The regulation is convo-
luted and does not provide guidance to States.

SWITZERLAND

1. Switzerland agrees with the Commission that draft
article 8 is based on article 65 of the Vienna Convention
on the Law of Treaties. The title of draft article 8 should
be aligned with the title of article 65, so as to simply read
“Procedure”, especially as draft article 8 deals with the
entire procedure of termination, withdrawal or suspen-
sion, not solely with notification.

2. Switzerland commends the decision to include a duty
of notification as an element supporting the principle of
stability pursuant to draft article 3. It nevertheless would
have been appropriate to retain in paragraph 2 the phrase
indicating that it is “the termination, withdrawal or sus-
pension” which takes effect, with a view to clarifying the
constitutive effect of notification.

3. It would be possible, by analogy with article 65, para-
graph 2, of the Vienna Convention, to add a provision fixing
atime limit for entering an objection. In view of the urgency
normally associated with a situation of armed conflict, such
a time limit could in our view be shorter than three months.
Alternatively, paragraph 2 should specify that termination,
suspension and withdrawal shall take effect once the notifi-
cation has been received, in the absence of a prompt objec-
tion by the other party to the treaty.
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4. In addition, it is important to mention the duty of
notification in draft article 3, which specifies the non-
automatic nature of termination or suspension, so as to
make it clear that notification is a prerequisite for termina-
tion or suspension.

5. Switzerland recalls that the Commission did not wish
to include a formulation equivalent to that of article 65,
paragraph (4), in draft article 8, considering that “it was
unrealistic to seek to impose a peaceful settlement of
disputes regime for the termination, withdrawal from or
suspension of treaties in the context of armed conflict”.!
Switzerland wonders what the basis for this assessment
was, and whether its outcome is really in conformity with
the provisions of the draft articles. The Commission’s
assumption seems to be in contradiction with draft arti-
cle 5 and the corresponding indicative list contained in
the annex, given that, according to subparagraph (i), the
incidence of an armed conflict as such will not affect the
operation of treaties relating to the settlement of disputes
between States by peaceful means, including resort to
conciliation, mediation, arbitration and ICJ, because of
the implication that they continue to operate.

6. In our view, rather, the question of whether it is pos-
sible in law to impose a peaceful settlement of disputes
regime in relation to termination of a treaty, withdrawal of a
party or suspension of the application of a treaty in the con-
text of an armed conflict must be determined in the light of
the criteria specified by the Commission elsewhere in the
draft articles, in particular articles 4, 5 and 7. Draft article 8,
paragraph 3, should be reviewed in the light of these con-
siderations so that the draft articles do not affect the right of
a party to have recourse to a peaceful settlement of disputes
regime in a case where the continued operation of a treaty
that makes provision for such a regime is involved pursuant
to the above-mentioned draft articles.

! Yearbook ... 2008, vol. II (Part Two), p. 60, para. (1) of the com-
mentary to art. 8.

UNITED STATES OF AMERICA

Paragraph 2 should be made subject to the proviso:
“unless the notice states otherwise” in order to preserve
the possibility, for a State wishing to do so, of providing
notice in advance of the effective date of termination.

9. DRAFT ARTICLE 9. OBLIGATIONS IMPOSED BY
INTERNATIONAL LAW INDEPENDENTLY OF A TREATY

GHANA

Where a treaty is rendered ineffective by the occur-
rence of an armed conflict, it should not necessarily
derogate from a State’s treaty obligation assumed under
pre-existing or prevailing customary rules of international
law generally recognized to be binding on all States under
international law.

SWITZERLAND

In the view of Switzerland, it is important to recall this
principle in the context of the draft articles. In addition, it
is appropriate to mention explicitly in the commentary on
this draft article the category of rules of jus cogens.

10. DRAFT ARTICLE 10. SEPARABILITY
OF TREATY PROVISIONS

AUSTRIA

The present formulation does not clarify whether ter-
mination, withdrawal or suspension should have effect
only with regard to the clauses in subparagraphs () to (c).
Although the effect of this draft article is to distinguish it
from that of the corresponding article 44 of the Vienna
Convention, a clarification is nevertheless necessary in
the text of the draft article itself.

COLOMBIA

The meaning of the term “unjust” in paragraph (C) is
not clear.

11. DRAFT ARTICLE 11.  LOSS OF THE RIGHT TO TERMINATE,
WITHDRAW FROM OR SUSPEND THE OPERATION OF A TREATY

CHINA

Draft article 11 could give rise to differing interpreta-
tions. China understands that the circumstances resulting
in a State’s loss of its right to terminate, withdraw from or
suspend the operation of a treaty as described in this arti-
cle arise after the incidence of armed conflict; otherwise
it would conflict with the Commission’s original intent
in designing it along the lines of article 45 of the Vienna
Convention on the Law of Treaties, as well as with the
goals of the present draft. The Commission should amend
the present text accordingly to clarify the relevant content.

COLOMBIA

Unilateral conduct is, by acquiescence, a source of
international law, so paragraph (b) is acceptable.

PoLanD

Draft article 11 is the only provision which expressly
admits that a State engaged in an armed conflict may—as
a consequence of the armed conflict—terminate, with-
draw from or suspend the operation of a treaty. However,
no such right exists under the draft articles. The transpo-
sition of article 45 of the Vienna Convention into draft
article 11 was done without paying attention to the dif-
ferences between the Vienna Convention and the draft
articles. Article 45 of the Vienna Convention refers to
the right to invoke a ground for termination, withdrawal
from or suspension of a treaty. Article 45 does not refer
to the right to terminate, withdraw from or suspend a
treaty, because under the Vienna Convention no such right
exists. The question about the right of a State to terminate,
withdraw from or suspend the operation of a treaty must
be answered as a matter of principle.

12. DRAFT ARTICLE 12. RESUMPTION
OF SUSPENDED TREATIES

AUSTRIA

Austria fully concurs with the idea underlying this draft
provision. However, the text does not indicate whether
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the determination of resumption should be taken in agree-
ment (as could be derived from paragraph 2 of the com-
mentary) or could be determined unilaterally.

COLOMBIA

It does not seem appropriate to exclude, from the out-
set, the possibility that the parties may express their wish
to resume the operation of a treaty and that they may agree
on such resumption and on the conditions thereof, in exer-
cise of the authority of sovereign States. It is important
to read this article in conjunction with article 18 and to
consider merging them into a single article.

PoLaND
The relationship with article 18 is unclear.
SWITZERLAND

Given the relationship and substantive links between
draft articles 12 and 18, Switzerland believes that it would
be more logical if they were placed one after the other.

13. DRAFT ARTICLE 13. EFFECT OF THE EXERCISE OF THE
RIGHT TO INDIVIDUAL OR COLLECTIVE SELF-DEFENCE ON A
TREATY

AUSTRIA

1. Although there are no doubts that the victim of an
armed attack, in the sense of article 51 of the Charter of
the United Nations, should be entitled to suspend a treaty
incompatible with the exercise of the right of self-defence,
draft article 13 raises certain questions. It could be inter-
preted so as to allow the right of suspension in relation
to any treaty, regardless of the restrictions set out in draft
article 4. Since this is not envisaged, a clear indication of
the applicability of draft article 4 (for example, “subject to
article 4 ...”) or of any other restriction would be helpful
or even required.

2. Another question is whether the conditions concern-
ing the separability of a treaty under draft article 10 are
also applicable in the present context. It could also be
asked why draft article 13 refers only to suspension and
not to termination and withdrawal, as is foreseen in draft
article 4. The commentary is silent in all these respects.

CHINA

China has taken note of a discrepancy in the texts of
draft article 13 as contained in documents A/CN.4/L.727/
Rev.l and Add.1, and Yearbook...2008, vol. Il
(Part Two). China understands that the additional formu-
lation about bearing in mind the consequences of aggres-
sion in the wording of the former could help reduce the
risk that the draft article may be abused, but recommends
that the Commission further consider the relationship of
the article to draft articles 14 and 15.

PorTUGAL

Portugal considers that the draft articles should be
developed on the basis of the law of treaties and not the

use of force. Accordingly, the question of self-defence
should not be addressed. In an armed conflict, it is usually
difficult to ascertain who is the aggressor and who is the
victim. The illegality of a use of force does not affect the
question whether an armed conflict has an automatic or
necessary outcome of suspension or termination.

SWITZERLAND

It seems appropriate to clarify that even a State exercis-
ing its right to self-defence remains subject to the provi-
sions of draft article 5, and Switzerland proposes that the
draft article be amended accordingly.

UNITED STATES OF AMERICA

The United States has concerns that draft article 13
could be misread to suggest that a State acting in self-
defence has a general right to suspend treaty provisions
that may affect its exercise of self-defence. At a mini-
mum, the commentary should clarify that, to the extent
such a right exists, it would be a limited right that does
not affect treaty provisions that are designed to apply
in armed conflict, in particular the provisions of treaties
on international humanitarian law and the regulation of
armed conflict such as the Geneva Conventions of 1949.

14. DRAFT ARTICLE 14. DECISIONS
OF THE SECURITY COUNCIL

IrRAN (IsLamic REPUBLIC OF)

1. The Islamic Republic of Iran believes that the “with-
out prejudice” clause contained in draft article 14 is not
only superfluous, considering articles 25 and 103 of the
Charter of the United Nations, but also relates to subject
matter that falls outside the mandate of the International
Law Commission and, therefore, should be deleted. In
its practice vis-a-vis international armed conflicts, the
Security Council has always emphasized its respect for
treaty obligations and the territorial integrity of States
involved in armed conflicts. The practice of other organs
of the United Nations, including the General Assembly,
also indicates that the parties to an armed conflict are
required to fully respect their treaty obligations, in par-
ticular those treaties determining internationally recog-
nized borders.

2. Moreover, the Islamic Republic of Iran does not
agree with the interpretation of article 103 of the Char-
ter of the United Nations as rendered in paragraph 3 of
the commentary to draft article 14. Generally speaking,
this article is merely intended to resolve conflicts between
the provisions of the Charter itself on the one hand, and
obligations arising from other international treaties on the
other. However, the authority of the Security Council is
subject to certain limitations; as the International Tribu-
nal for the Former Yugoslavia held in the Prosecutor v.
Dusko Tadié¢ et al. case: “In any case, neither the text nor
the spirit of the Charter conceives the Security Council as
legibus solutus”® (unbound by law). Member States have

! International Tribunal for the Former Yugoslavia, case No.
1T-94-1-AR72, decision of 2 October 1995, Judicial Reports 1994—
1995, vol. 1, p. 352.



Effects of armed conflicts on treaties 133

undertaken to comply with the decisions of the Security
Council only if they are in accordance with the Char-
ter of the United Nations. As ICJ held in its 1971 advi-
sory opinion on the Legal Consequences for States of
the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Coun-
cil resolution 276 (1970),' the Council is required to
respect all international normative rules to which Mem-
ber States are bound. The Security Council is entrusted
with the primary responsibility for maintenance of
international peace and security, but it cannot exceed
its authority (ultra vires) or require breach of the prin-
ciples and rules arising from treaty relations, in par-
ticular pacta sunt servanda and respect for international
boundaries established and recognized by a treaty. The
Security Council shall, therefore, act in accordance with
the purposes and principles of the Charter of the United
Nations, in particular respect for the obligations aris-
ing from treaties, while discharging its primary respon-
sibility regarding the maintenance of international peace
and security.

! Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) notwithstanding Security Coun-
cil Resolution 276 (1970), Advisory Opinion, 1.C.J. Reports 1971, p. 16.

15. DRAFT ARTICLE 15. PROHIBITION
OF BENEFIT TO AN AGGRESSOR STATE

BurunDI

It is worth considering whether, under the Charter
of the United Nations, it could be assumed that there is
no difference in the legal effects on a treaty between an
aggressor State and a State exercising self-defence.

CHINA

China acknowledges the policy considerations of draft
article 15. However, if the aggressor State terminates or
suspends a treaty in accordance with the provisions of that
treaty itself, a conflict arises between the provisions of
this article and those of the treaty in question. The draft
articles give no indication as to how such a conflict is to
be resolved. The Commission should further clarify this
issue, as well as that of whether or not to create similar
provisions with regard to unlawful use of force other than
aggression.

COLOMBIA

It would be worthwhile to specify whether “armed
conflict”, as referred to in this article, is the result of
aggression.

IraN (IsLamic REPUBLIC OF)

The Islamic Republic of Iran favours the inclusion
of draft article 15, and submits that a clear distinction
should be made between situations of unlawful use of
force by a State and those of self-defence, in accordance
with the Charter of the United Nations. It has always
been Iran’s principled position that the State resorting

to unlawful use of force must not be allowed to benefit
from such unlawful act in any manner. It is a general
principle of international law that no State may benefit
from its own wrongful act.

PorTUGAL

Although sharing the opinion that an aggressor State
cannot be placed in the same position as the State exercis-
ing its right to self-defence for the purposes of asserting
the lawfulness of a conduct, Portugal reiterates its firm
belief that this topic must remain within the framework
of the law of treaties and must avoid dealing with aspects
related to the law on the use of force. Portugal is further
concerned about the linking of the draft article to par-
ticular definitions of aggression.

SWITZERLAND

Switzerland appreciates the importance of this draft
article. It wonders, nevertheless, whether it would not
be appropriate to broaden the scope of the prohibition on
benefiting from termination or suspension of a treaty to
situations in which a State resorts to illegal threat or use
of force within the meaning of article 2, paragraph 4, of
the Charter of the United Nations, rather than covering
only aggression.

UNITED STATES OF AMERICA

Draft article 15 is problematic to the extent that it
incorporates the definition of aggression set forth in
General Assembly resolution 3314 (XXIX), in which the
Assembly recommended that the Security Council, as
appropriate, take account of that definition as guidance
in determining, in accordance with the Charter of the
United Nations, the existence of an act of aggression. By
directly incorporating that definition into draft article 15
and specifying the legal consequences that flow from
actions falling within the definition, the United States
believes that the provision fails to properly recognize the
process described in the Charter of the United Nations
for making an authoritative determination of aggression,
and arguably leaves to the belligerent State the ability to
decide whether it has committed aggression. In addition,
this provision may be unnecessarily limited in scope as
it does not address circumstances where a State has illic-
itly used force in a way that does not amount to aggres-
sion. The United States recommends that the reference
to resolution 3314 (XXIX) be deleted and that the first
clause of the article provide as follows: “[a] State com-
mitting an act of aggression as determined in accord-
ance with the Charter of the United Nations shall not
terminate ...”

16. DRAFT ARTICLE 16. RIGHTS AND DUTIES
ARISING FROM THE LAWS OF NEUTRALITY

SWITZERLAND
Draft article 16 is of particular importance to

Switzerland, which agrees with both its formulation and
form as a “without prejudice” clause.
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17. DRAFT ARTICLE 17. OTHER CASES
OF TERMINATION, WITHDRAWAL OR SUSPENSION

COLOMBIA

It would suffice to mention in this article that the draft
articles are to be understood as being without prejudice
to the termination or suspension of, or withdrawal from,
treaties that may occur for other reasons within the frame-
work of international law.

CuBa

Cuba considers that definitions should be provided in
draft article 17, paragraphs (b) and (d), as to what is under-
stood by “material breach” and “fundamental change of
circumstances”.

18. DRAFT ARTICLE 18. REVIVAL OF TREATY
RELATIONS SUBSEQUENT TO AN ARMED CONFLICT

CoLoMBIA
See the comment on draft article 12.
PoLAND
The relationship with article 12 is unclear.
SWITZERLAND

See the comment on draft article 12.



