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Introduction

1. In 2012 the Commission placed the topic “Formatiand evidence of
customary international law” on its current program of work, and held an initial
debate on the basis of a note by the Special RagpdrAlso in 2012, the General
Assembly, following a debate in the Sixth Committeeted with appreciation the
Commission’s decision to include the topic in itegramme of work.

2. At its sixty-fifth session, in 2013, the Commissibeld a general debaten
the basis of the Special Rapporteur’s first refonthich was of an introductory
nature, and a memorandum by the Secretariat onriEtgs in the previous work of
the International Law Commission that could be aiarly relevant to the topic.
In light of the debate, and following informal catsations, the Commission
decided to change the title of the topic to readefitification of customary
international law’. This was done partly to avoitfidulties with the translation of
the word ‘evidence’ into other United Nations offit languages, and also to
emphasise that the principal objective of the topizs to offer guidance to those
called upon to identify the existence of a rulecoStomary international law. The
change in title was made on the understanding rtiwtters relating both to what one
Commission member referred to as the ‘formativemsnts’, and to evidence or
proof of customary international law, remained witthe scope of this topit.

3. In addition, the Special Rapporteur drew the folilogvconclusion§ from the
debate and informal consultations:

(a) There was general support among members ofCmmission for the
‘two-element’ approach, that is to say, that thentfication of a rule of customary
international law requires an assessment of botiegd practice and acceptance of
that practice as law. Virtually all those who spolexpressly endorsed this
approach, which was also supported by the wideyaofamaterials covered in the
first report, and none questioned it. At the saimeet it was recognized that the two
elements may sometimes be ‘closely entangled’, thiad the relative weight to be
given to each may vary according to the circumséanc

2/68

! See A/CN.4/653Note on the formation and evidence of customagyrm@tional law

2 General Assembly resolution 67/92 of 14 Decembd22para. 4.

% See summary records A/CN.4/SR.3181, 3182, 3188}, 185, 3186 (17, 18, 19, 23, 24, 25 July 2013);
A/68/10: Report of the International Law Commission on itgysfifth session (6 May—7 June and 8 July—
9 August 2013)paras. 66-107.

* AICN.4/663.

5 A/CN.4/659 (hereinafterSecretariat memorandun

® A/CN.4/SR.3186 (25 July 2013), at 5. It is wortlileto recall in this context Jennings’ observatibat
“in international law the questions of whether ke rof customary law exists, and how customary law i
made, tend in practice to coalesce”: R. Jenniybat is International Law and How Do We Tell It Whe
We See It?’ Annuaire Suisse de Droit Internation&l7 (1981), 59, 60. See also K. Wolfkstom in
Present International Lay2nd edition (Martinus Nijhoff Publishers, 1993)61(“The ascertainment and
formation of customary international law are of essity closely interrelated, since, on the one htred
process of formation determines the means of ifieatiion of customary rules, and on the other,abon
of ascertaining custom or its elements influentefurther development. This interdependence esadly
evident from the content of Article 38.1(b) of tB&tute of the [International] Court”).

" AJCN.4/SR.3186ibid., at 3-6.
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(b) There was widespread agreement that the pyimaaterials for seeking
guidance on the topic would be likely to be the m@zh of States, as well as that of
international courts and tribunals, first among rthehe International Court of
Justice.

(c) There was general agreement with the view thatoutcome of the work
on the topic should be of a practical nature, amausd be a set of ‘conclusions’ with
commentaries. Moreover, there was general agreetmantin drafting conclusions
the Commission should not be overly prescriptive.

(d) There was general agreement that the Comnrissimuld need to deal to
some degree with the relationship between custonwaternational law and other
sources of international law, in particular treati@nd general principles of law. In
addition, there was interest in looking into ‘spatior ‘regional’ customary
international law.

(e) Most members of the Commission were of thewvithat jus cogens
should not be dealt with as part of the presenictop

4. During the Sixth Committee debate in 2013, delemyatiwelcomed the ‘two-
element’ approach, while stressing the need to esklthe question of the relative
weight to be accorded to State practice apchio juris. There were differing views
on whether to include a detailed studyjo$ cogenswithin the present topic. The
Commission’s intention to consider the relationshipetween customary
international law and other sources of internatiolaav was generally welcomed,
though it was noted that the question of the higmgrof sources was for separate
consideration. The importance of looking at ‘spécier ‘regional’ customary
international law, including ‘bilateral custom’, watressed.

5. Delegations reaffirmed the importance of having amg when identifying
customary international law, as far as possiblethe practice of States from all
regions, while noting, however, that relatively feStates systematically compile
and publish their practice. Caution was expressaucerning the analysis of State
practice, in particular with respect to decisiorfsdomestic and regional courts. It
was further suggested that the practice of intéomail organizations should be
considered.

6. One or two delegations proposed that the form @& timal outcome of the
Commission’s work on the topic should bensidered at a later stage; nevertheless,
the Commission’s present intention that the outcostwuld take the form of
‘conclusions’ with commentaries was widely suppdrtéfhe importance of not
being overly prescriptive was emphasised, as wasniftion that the flexibility of
customary international law must be preserv&d.

7. Atits 2013 session, the Commission requested Stateprovide information,
by 31 January 2014, on their practice relating be fformation of customary
international law and the types of evidence suigatdr establishing such law in a
given situation, as set out in (a) official statetebefore legislatures, courts and

8 A/CN.4/666:Topical summary of the discussion held in the Sbdmmittee of the General Assembly
during its sixty-eighth sessipparas. 43-44.

® |bid., at paras. 45-46.

91bid., at para. 47.
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international organizations; and (b) decisions of national, regional and subregional
courts.™ As of the date of writing this report, written deibutions had been
received from nine Statd$,for which the Special Rapporteur is very grateful.
Further contributions would be welcome at any time.

8. The Special Rapporteur also welcomes the contrimuthat can be made by
academic bodies to thinking on the subject. Over thst year or two, various
institutions have organised meetings on aspectshef topic, which were both
encouraging and stimulating. Since the Commissiaiksy-fifth session there have
also been some new relevant writings, as well agiuents of international courts
and tribunals, which this report has taken intocantd.

9. The first report sought to describe the basic niaterto be consulted for the
purposes of the present topic, and considered icepr&liminary issues. This second
report covers central questions concerning the @ggr to the identification of rules
of ‘general’ customary international law, in patiar the two constituent elements
and how to determine whether they are present.i@edt of the report covers the
scope and outcome of the topic, explaining that dn&ft conclusions concern the
method for identifying rules of customary interratal law, and do not enter upon
the actual substance of such rules. Section llhceoning the use of terms, includes
a definition of customary international law which inspired by the wording of
Article 38.1(b) of the Statute of the Internatior@burt of Justice, but does not refer
directly to that provision. Section IV describe® thasic ‘two elements’ approach in
general terms, these elements being ‘a generaltipeacand ‘accepted as law’
(commonly referred to as ‘State practice’ amginio juris, respectively). Sections
V and VI then begin the more detailed inquiry irttte two elements, which (as
explained in Section VIl on the future programmewafrk) will be continued in the
third report.

10. It seems desirable to cover in the same report Ipofittice andpinio juris,
given the close relationship between the two. At same time, doing so necessarily
means that a large amount of ground had to be ealvéar this report without the
benefit of detailed discussions within the Commossiand Sixth Committee.
Sections V ad VI are thus necessarily of a rather preliminary nature; the Special
Rapporteur may need to review and further refinéhbibe text and the proposed
conclusions in the next report.

11. The present report proposes 11 draft conclusionkichwv are reproduced
together in the annex. As indicated there, it isgmsed that the draft conclusions
should be divided into four Parts (Introductjofwo constituent elements; A general
practice; Accepted as law). This indicates the general structure envisaged by the
Special Rapporteur. Further draft conclusions Wil proposed in the next report,
but — subject always to the views of members of @@mmission — these are
unlikely to affect the structure.

4/68

1 A/68/10,supranote 3, at para. 26.
2 The Kingdom of Belgium; the Republic of Botswa@aiba; the Czech Republic; the Republic of El

Salvador; the Federal Republic of Germany; Ireldhé;Russian Federation; and the United Kingdom of
Great Britain and Northern Ireland.
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Scope and outcome of the topic

12. The debates in the Commission and in the Sixth Cdtemin 2013 confirmed
the utility of the present topic, which aims padtiarly to offer practical guidance to
those, in whatever capacity, called upon to idgntifles of customary international
law, in particular those who are not necessarilgcsalists in the general field of
public international law. It is important that tleebe a degree of clarity in the
practical application of this central aspect ofeimational law, while recognizing of
course that the customary process is inherentlyilile. As is widely recognized,
“[tlhe question of sources is .of critical importance; and the jurisprudential and
philosophical debates that continue to rage havehmmore than an academic
significance. It is right and proper to find thersarbing, and to participate in the
intellectual exchanges. But we should not ignoratthhe need for them is a

damaging acknowledgment of inadequacies in a lsgsiem”®

13. It is not of course the object of the present topialetermine the substance of
the rules of customary international law, or to exi$ the important question of who
is bound by particular rules (States, internationejanizations, other subjects of
international law). The topic deals solely with theethodological question of the
identification of customary international law.

14. The present topic is and its conclusions are in¢gind be without prejudice to
ongoing work on other topics. It will also be impant, as work on the topic
proceeds, to avoid entering upon matters relatmgther sources of international
law, including general principles of law (Article83(c) of the Statute of the
International Court of Justice). The work will albe without prejudice to questions
relating tojus cogenswhich could be the subject of a separate topic.

15. In light of the above the following draft conclusigs proposed:

Draft Conclusion 1

Scope

1. The present draft conclusions concern the metdology for
determining the existence and content of rules ofustomary international
law.

2. The present draft conclusions are without prajdice to the
methodology concerning other sources of internatica law and questions
relating to peremptory norms of international law (jus cogens).

Use of terms

16. In the first report, the Special Rapporteur progbsedefinition of ‘customary
international law’ that consisted of a simple crosference to Article 38.1(b) of the
Statute of the International Court of Justice (IEJA number of members of the

3 R. Higgins,Problems and Process: International Law and HowWse It(Clarendon Press, 1994), 17.
14 AJICN.4/663,supranote 1, at para. 45.
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Commission felt that a cross-reference was notrelytisatisfactory, both because it
was not self-contained and because it might be seerelying too heavily on the
Statute, which was in terms only applicable to k&'

17. The Special Rapporteur therefore proposes that Gleenmission adopt a
definition of customary international law that drawpon the language of the ICJ
Statute, without referring directly to it. This wu have the advantage of
maintaining the key concepts (‘a general practicatcepted as law’), which are the
basis of the approach not only of the ICJ itself dlso of other courts and tribunals
and of State$® The language of Article 38.1(b), now almost a eeptold, continues
to be widely relied upon and has lost none of éevance. Indeed, compared with
what are perhaps the terms in more common use t¢@&agte practice’ andopinio
juris’) the wording of the Statute seems less probleeatid indeed more modern.
In any event, the division into two distinct elemi@mandated by the language of
the Statute “constitutes an extremely useful tool fdiscovering’ customary
rules” !’

18. Another term that it may perhaps be useful to defiis ‘international
organization’. It would seem appropriate to addpt tefinition used in the Vienna
Convention on the Representation of States in tHgfations with International
Organizations of a Universal Charact®gs well as in the Vienna Convention on the
Law of Treaties between States and Internationaba@izations or between
International Organization$, that is, that “international organization” means a
“intergovernmental organization”. As is clear fraime Commission’s commentary,
the more elaborate definition employed in the deaticles on the Responsibility of
international organizations was devised for thetipalar circumstances of that
topic® In the present context, the more general and brodéfinition would seem
preferable.

15 But sedbid., at para. 32 (“Article 38.1 has frequently beeferred to or reproduced in later instruments.
Although in terms it only applies to the Internatb Court, the sources defined in Article 38.1 are
generally regarded as valid for other internatiamalrts and tribunals as well, subject to any djmeailes
in their respective statutes” [citations omitted]he chapeau of Art. 38.1, as adopted in 1945 (‘Cbert,
whose function is to decide accordance with international laveuch disputes as are submitted to it, shall
apply:” (emphasis added)), strongly suggests thiatrovision of the Statute is intended to sthée t
sources of international law.

16 See paras. 24-25 below.

A, Pellet, ‘Article 38, in A. Zimmermann et allhe Statute of the International Court of Justige:
Commentary2nd edition (Oxford University Press, 2012), 7813. See also G.M. Danilenko, ‘The
Theory of International Customary Laviderman Yearbook of International La@d (1988), 9, 10-11 (“...
the definition of custom provided by Art. 38 of thitute is extremely important for the theory and
practice of customary international law. In thaftfpplace, Art. 38 reaffirms the recognition by $tates of
international custom as one of the main sourcaéstefnational law ... Secondly, Art. 38 reflects the
agreement of all members of the international comitywon basic constituent elements required for the
formation and operation of customary rules of inégional law, namely, practice, on the one hand, an
acceptance of this practice as law, on the oth&!"Arangio-Ruiz, ‘Customary Law: A Few More
Thoughts about the Theory of ‘Spontaneous’ Intéonal Custom’, in N. Angelet (ed.proit Du Pouvoir,
Pouvoir Du Droit: Mélanges offerts a Jean Saln{Bnuylant, 2007), 93, 105.

18 Art. 1.1(2).

9 Art. 2.1¢).

20 Articles on the Responsibility of internationatyanizations (2011), Art. 2(a) and commentary (1)16):
Report of the ILC 201,173-78.
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19. It will be for consideration, as the topic procegdthether further terms need
to be defined. If there is eventually a ‘use ofntet provision it may be desirable to
include a saving clause along the lines of thosetaioed in earlier texts based on
the Commission’s drafts, such as article 2.3 of 2004 United Nations Convention
on Jurisdictional Immunities of States and Theiogarty®*

20. Inlight of the above, the following draft conclosiis proposed:

Draft Conclusion 2

Use of terms

For the purposes of the present draft conclusions:

€)) “Customary international law” means those rules ofinternational law that derive
from and reflect a general practice accepted as lgw

(b) “International organization” means an intergovernmental organization;
(€)

Basic approach: two constituent elements

21. The present report proceeds on the basis thatdhbastification of a rule of
customary international law requires an assessnwntoth practice and the
acceptance of that practice as law (‘two-elemeppraach)?? There was widespread
support for this approach within the Commissiorthe course of its debate in 2013,
as also in the Sixth Committé&As explained below, the two-element approach is
indeed generally adopted in the practice of States the decisions of international
courts and tribunals, including the Internationabu®@ of Justice. It is widely
endorsed in the literature.

22. Under this approach, a rule of customary internaldaw may be said to exist
where there is ‘a general practice’ that is ‘aceepas law’. These two requirements,
“the criteria which [the International Court of lic®] has repeatedly laid down for
identifying a rule of customary international la#”’must both be identified in any

% The Article reads: “The provisions of paragraptenil 2 regarding the use of terms in the present
Convention are without prejudice to the use of ¢hi@sms or to the meanings which may be givenegmth
in other international instruments or in the intdaw of any State”.

22 See also para. 3.1 above.

% See also para. 24 below.

2 Jurisdictional Immunities of the State (Germanitaly: Greece intervening), Judgment, 1.C.J. Report
2012 p. 99, at p. 122, para. 55; the Court went othénsame paragraph, to specify that “In particular
the existence of a rule of customary internatidaal requires that there be ‘a settled practiceétbgr
with opinio juris’. See alsdNorth Sea Continental Shelf, Judgment, 1.C.J. Refd#69 p. 3, at p. 44, para.
77 (“...two conditions must be fulfilled. Not only rsuthe acts concerned amount to a settled pradbtite,
they must also be such, or be carried out in sughya as to be evidence of a belief that this jrads
rendered obligatory by the existence of a ruleawf tequiring it"); Continental Shelf (Libyan Arab
Jamahiriya/Malta), Judgment, I.C.J. Reports 198513, at p. 29 (“It is of course axiomatic thia

7/68
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given case to support a finding that a relevane rod customary international has
emerged. Thus, for a persuasive analysis of whetaerule of customary
international law exists, “it would be necessaryb®satisfied that such a rule meets

the conditions required for the birth of an intetinaal custom™®

23. The two elements are indeed indispensable for aunl rof customary
international law properly so called. As one authas explained, “Without practice
(consuetudp customary international law would obviously bemasnomer, since
practice constitutes precisely the maihfferentia specificaof that kind of
international law. On the other hand, without thibjective element of acceptance
of the practice as law the difference between ma&pnal custom and simple
regularity of conductysug or other non-legal rules of conduct would disagpé&®

24. The two-element approach is widely supported int&Staractice. To mention
just a few recent examples, Rwanda, the UnitedeStand Uruguay have stated, in
bilateral investment treaties, “their shared untmrding” that customary
international law “... results from a general and sistent practice of States that
they follow from a sense of legal obligatioff” The Netherlands and The United
Kingdom have similarly stated that “... the two cdnhstnt elements of customary
international law [are] the widespread and consistpractice of States (State
practice) and the belief that compliance is oblaggtunder a rule of lawopinio
juris)”.?® Such a position was adopted by Member StateseEilropean Union as a
whole in the European Union Guidelines on promoting compliancdthw
international humanitarian law which define customary international law as a
source of international law that “is formed by tpeactice of States, which they
accept as binding upon therf®.The Supreme Court of Singapore has ruled that
“extensive and virtually uniform practice by alla®s ... together witlpinio juris,

8/68

material of customary international law is to beked for primarily in the actual practice amginio juris
of States”);Military and Paramilitary Activities in and againdticaragua (Nicaragua v. United States of
America), Merits, Judgment, 1.C.J. Reports 198614, at p. 97 (“...the Court has next to comsighat are
the rules of customary international law applicabl¢éhe present dispute. For this purpose, it bakrect
its attention to the practice anginio juris of States”); P. Tomka, ‘Custom and the InternatldDourt of
Justice’,The Law & Practice of International Courts and Tuitals 12 (2013), 195, 197 (“In fact, the
Court has never abandoned its view, firmly rootethe wording of the Statute, that customary
international law is ‘general practice acceptethag”).

% Fisheries Jurisdiction (United Kingdom v. Icelanterits, Judgment, 1.C.J. Reports 19p43, at p. 47

(Joint Separate Opinion of Judges Forster, Bengiiorénez de Aréchaga, Nagendra Singh and Ruda).

% K. Wolfke, supranote 6, at 40-41.
2" Annex A to theTreaty between the Government of the United Stdtasnerica and the Government of the

Republic of Rwanda Concerning the Encouragemen®Rauiprocal Protection of Investmg2008) and
Annex A to theTreaty between the United States of America an®tiental Republic of Uruguay
Concerning the Encouragement and Reciprocal Prateaif Investmen{2005), in which the parties
“confirm their shared understanding that ‘customatgrnational law’ generally and as specifically
referenced in Article 5 and Annex B results fromemeral and consistent practice of States that they
follow from a sense of legal obligation”.

%8 Brief by the Governments of the United KingdonGreat Britain and Northern Ireland and The Kingdom

of The Netherlands as Amici Curiae in support &f espondents in the casessther Kiobel et al v
Royal Dutch Petroleum Co et @ February 2012) before the United States Sup@oust, 8, 11.

2 Updated European Union Guidelines on promoting diampe with international humanitarian law

(2009/C 303/06), section 7.



A/CN.4/672

is what is needed for the rule in question to beeamule of CIL">° and in Slovenia
the Constitutional Court has likewise held thatttharms “can become compulsory
as customary international law when they are aplpbg a great number of States
with the intention of respecting a rule in interioaal law” 3" The Constitutional
Court and Supreme Court of the Czech Republic hals® recognized the two
elements as essenti&las did the New Zealand Court of Appeals, whicheshed
that “customary international law, the (unwrittemjles of international law binding
on all States ... arise when States follow certaiacfices generally and consistently
out of a sense of legal obligatiof® That both general practice and acceptance as
law are required for the formation and identificatiof customary international law
has been acknowledged, moreover, by, among otharstria, India, Israel, Iran,
Malaysia, the Nordic countries, Portugal, Russiaut® Africa, and Vietham, in
their interventions in the Sixth Committee debad@sthe 2012 and 2013 reports of
the International Law Commissicfi.In recent pleadings before the International
Court of Justice, States continue to base theiuments upon the two-element
approach®

25. Other international courts and tribunals likewigegpt that the identification

of rules of customary international law requiresiaquiry into the two elements. As
noted in the first report, notwithstanding the sfieccontexts in which these other
courts and tribunals work, overall there is subttdrreliance on the approach and
case law of the Permanent Court of Internationakide and the International Court
of Justice, including the constitutive role attribd to the two elements of State
practice andpinio juris.*®

*yong Vui Kong v Public Prosecut§2010] 3 S.L.R. 489 [2010] SGCA 20 (Supreme CafiSingapore
— Court of Appeal, 14 May 2010), paras. 96-98.

31 Decision No. U-I-146/07, dated 13 November 20G8ap19; see also Case No. Up-13/99, decision of 8
March 2001, para. 14.

%2 File no. II. US 214/98 (30 January 2001) andiite 11 Tcu 167/2004 (16 December 2004), respegtivel

3 Attorney General v. ZaouvCA20/04, Judgment (30 September 2004), para. 34.

34 The statements by the various States during tiieisates may be found on the United Nations’
PaperSmart Portal, available onlinéheip://www.un.org/en/ga/sixth/

% For example, idurisdictional Immunities of the State (Germanitaly) Germany argued that “No general
practice, supported kgpinio juris, exists as to any enlargement of the derogatimm the principle of
state immunity in respect of violations of humanéa law committed by military forces during an &an
conflict”, and Italy, who was not relying on custary international law, suggested in its Counter-
Memorial that “The question at issue in the presase is not whether there is a widespread andstensi
practice, supported by tlginio juris, pointing to the existence of an internationatooery rule
permitting in general terms the denial of immunitycases involving gross violations of internatibna
humanitarian law or human rights law” (Memorial bétFederal Republic of Germany (12 June 2009),
para. 55; Counter-Memorial of Italy (22 December@Q@ara. 4.108). For another recent example,feee t
Questions relating to the Obligation to Prosecutd&gtradite (Belgium v. Senegalase, in particular
Questions put to the Parties by Members of the Catithe close of the public hearing held on 16 &kar
2012: compilation of the oral and written repliesdathe written comments on those replgs 20-48,
especially at pp. 24-25 (Belgium) - “Question puBElgium - Senegal being invited to comment - by
Judge Greenwood at the end of the public sittingéoMarch 2012”. In other instances as well, jist a
States have not argued for the existence of aofudestomary international law based on the preseific
either practice oopinio juris alone, they have not attempted to question thetenge of an alleged rule of
customary international law arguing that the twerabnt approach is theoretically flawed.

% A/CN.4/663 supranote 1, at paras. 66-82.
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26. Most authors also adopt the two-element approachs to be found in both
textbooks and treatises on public international faand in monographs on or
dealing with custom, whether specifically on sowter on some other topic of
international law® For example,Oppenheimstates that “the terms of Article
38(1)(b) ... make it clear that there are two essdrgiements of custom, namely
practice andpinio juris’.*° And the recent edition drierly states that “[c]ustom in
its legal sense means something more than mere habit or usage; it is a usage felt by

those who follow it as obligatory ... in the words Afticle 38(1)(b) of the Statute,

97 See, for example, R. Jennings, A. Watts (e@ppenheim’s International Lawol. |, 9th edition
(Longmans, 1991), 25-31; A. Cassdséegrnational Law 2nd edition (Oxford University Press, 2005),
153-169 (“the fundamental elements constitutingams State practicaiusor diuturnitag and the
corresponding views of Statesp{nio juris or opinio necessitat)}”; P.-M. Dupuy, Y. KerbratDroit
international publi¢ 10th edition (Dalloz, 2010), 364 (“La bivalenae ghénoméne coutumier trouve un
écho direct dans la représentation qu'en donnemlifiérents courants de la doctrine, aussi bien
objectiviste que volontariste. Pour les uns commg fes autres, confortés par le texte précitéadde
38. b du statut de la Cour de La Haye (CPJI pui$, @ réunion de deux éléments est nécessairegpeur
naisse la coutume en tant que regle de droit”)Bbs, A Methodology of International LagNorth-
Holland, 1984), 109 (“for a custom to exist one efghas to ascertain the existence of the allegetliél
aspects of it, i.e. its material and psychologamahponents, and to put these to the test of thaitlen of
custom”); V. Lowe International Law(Oxford University Press, 2007), 36-63; M.N. Shawernational
Law, 6th edition (Cambridge University Press, 2002)}93 (“it is possible to detect two basic eleménts
the make-up of a custom. These are the materits, fdm@t is, the actual behaviour of states and the
psychological or subjective belief that such bebawis law”); L. Damrosch, L. Henkin, S. Murphy aHd
Smit, International Law: Cases and Materiasth edition (West, 2009), 59 (“What is clearhattithe
definition of custom comprises two distinct elengent”); P. Dailler, M. Forteau and A. Pell&roit
international publi¢ 8th edition (L.G.D.J, 2009), 352-379 (“Il est cergemis par tous que le processus
coutumier n'est parfait que par la réunion de delexnents”); S. MurphyRrinciples of International Lay
2nd edition (West, 2012), 92-101 (“States througdirtpractice, and international lawyers through
writings and judicial decisions, have agreed thast@mary international law exists whenever two key
requirements are met: (1) a relatively uniform andsistent state practice regarding a particuldtama
and (2) a belief among states that such practiegaly required”); A. ClaphanBrierly’s Law of
Nations: An Introduction to the Role of Law in Imtational Relations7th edition (Oxford University
Press, 2012), 57-63; J. CrawfoBtpownlie’s Principles of Public International Lawth edition (Oxford
University Press, 2012), 23-30 (“the existenceusftom is ... the conclusion of someone (a legal adyis
a court, a government, a commentator) as to tvadeelquestions: (a) is there a general practiges (b
accepted as international law?”); M. Diez de Vete§€. Escobar Hernandez, ednjstituciones de
derecho internacional publid8th edition (Tecnos, 2013), 136-141 (“una peatieguida por los sujetos
internacionales e generalmente aceptada por éstus derecho”); J. Klabberkternational Law
(Cambridge University Press, 2013), 26-34 (“twomaquirements: there must be a general practicke, a
this general practice must be accepted as law .C."gantulli,Introduction au droit international
(Pedone, 2013), 45 (“la doctrine classique des @ééments de la coutume: la pratique, qui constitue
I’élément materiel, et I'acceptation opinio juris, qui constitue I'élément volontaire (ou
“psychologique™)”).

3% See, for example, L. Millan Moraa “Opinio luris” en el Derecho Internacional Contgoraneo
(Editorial Centro de Estudios Ramon Areces, 1980) hirlway, The Sources of International Law
(Oxford University Press, 2014), Chapter Il (“Tinaditional criteria in international law for the
recognition of a binding custom are that there &hbave been sufficient State practice ... and thiat t
should have been accompanied by, or be backedidgree of what is traditionally callexpinio juris or
opinio jurissive necessitatis

3 For example, O. Cortehe droit contre la guerre2nd edition (Bruylant, 2014), Chapter 1; for anlier
edition in English, see O. Cortefhe Law Against War: The Prohibition on the Us&aifce in
Contemporary International LaiHart, 2010), Chapter 1.

40R. Jennings, A. Watts (edssypranote 37, at 27.
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we must examine whether the alleged custom shotgereeral practice accepted as

|an. 41

27. As was noted in the first report, certain authoravén sought to devise
alternative approaches, often emphasising one ttaest element over the other, be
it practice oropinio juris, or even excluding one element altogetffeFhis was also
the case, to a degree, with the work of the Inteomal Law Association that
culminated in itsLondon Statemerdf 2000 which tended to downplay the role of
the subjective elemedf. While such writings are always interesting and
provocative, and have been (and should be) dulgrtakto account, it remains the
case that they do not seem to have greatly infladnthe approach of States or
courts. The two-element approach remains domiffant.

28. The first report raised the question whether thenégght be different
approaches to the identification of rules of cusaoyinternational law in different
fields.*® For example, there have been suggestions in teeature?’ occasionally
echoed in practic® that in such fields as international human righssw,

“L A. Claphamsupranote 37, at 57.

42 See A/CN.4/6635upranote 1, at paras. 97-101.

43 London Statement of Principles Applicable to thenfation of General Customary International Law
with commentary: Resolution 16/2000 (Formation eh@ral Customary International Law), adopted at
the sixty-ninth Conference of the International LAssociation, in London, on 29 July 2000 (hereieaft
‘ILA London Statement of Principlessee also A/CN.4/663%upranote 1, at paras. 89-91.

“ The final report referred to “the alleged necesfsit the ‘subjective’ elementl(A London Statement of
Principles Introduction, paral0, as well as Part Ill).

5 See also OSenderM. Wood, ‘The Emergence of Customary Internatidrek: Between Theory and
Practice’, in Y. Radi, C. Brélmann (edsResearch Handbook on the Theory and Practice efmational
Law-Making(Edward Elgarforthcoming (“the two-element approach has ... enabled the dtion and
identification of rules of international law thaae for the most part won wide acceptance, whitenahg
customary international law to retain its charasterflexibility. It has proven to be both usefutd stable,
and it remains authoritative through the ICJ Setwtich is binding on 193 States. Other theoriehaw
a rule of customary international law emerges essentially, policy approaches; as such they may be
instructive, but they remain policy, not law.”).

6 A/ICN.4/663 supranote 1, at para. 19.

47 AJCN.4/663,supranote 1, at footnotes 32-34; see also R. Kolb g&el Problems in the Theory of
Customary International Lawi\etherlands International Law Revie80 (2003), 119,128 (“... the time
has come to put platthe theory of custom and to articulate differgpies (and thus elements) of it in
relation to different subject matters and areagr@lis not one international custom; there are many
international customs whose common family-bondiiste be shown. Consequently, a new map of
international customary law has to be drawn, réfigcthe various contours of international lifestead of
artificially pressing the growing diversity of thexperience into the Procrustean bed of traditipnattice
andopinio juris’); A. Cassesesupranote 37, at 160-161 (susandopinio, as elements of customary law,
play a different role in a particular branch ofeimtational law, the humanitarian law of armed donbfl..

In consequence [of the wording of the Martens Clpitis& logically admissible to infer (and is boroat
by practice) that the requirement of Statacticemay not need to apply to the formation of a ppieior
a rule based on the laws of humanity or the distafgublic conscience ...").

“8See, for exampld2rosecutor v. Kupreski Case No. IT-95-16-T (ICTY Trial Chamber), 14 Janu2000,
para. 527 (“principles of international humanitarlaw may emerge through a customary process under
the pressure of the demands of humanity or thatdistof public conscience, even where State peaistic
scant or inconsistent. The other element, in the fof opinio necessitatjcrystallizing as a result of the
imperatives of humanity or public conscience, may but to be the decisive element heralding the
emergence of a general rule or principle of hunaaiaih law.”); see also Appeal Judgment of the
Extraordinary Chambers in the Courts of Cambodig(&me Court Chamber), Case number 001/18-07-
2007-ECCC/SC (3 February 2012), para. 93 (“Witlpees to customary international law, the Supreme
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international humanitarian law and internationaiminal law, among others, one
element may suffice in constituting customary ingional law, namelyopinio
juris.”® However, the better view is that this is not these’ There may, on the
other hand, be a difference in application of thw®-element approach in different
fields (or, perhaps more precisely, with respectdifferent types of rules): for
example, it may be that “for purposes of... [a sfielccase the most pertinent State
practice®™ would be found in one particular form of practibat would be given “a
major role”>? But the underlying approach is the same: both efem are required.

12/68

Court Chamber considers that in evaluating the gemere of a principle or general rule concerning
conduct that offends the laws of humanity or theades of public conscience in particular, theitiawoal
requirement of ‘extensive and virtually uniformag practice may actually be less stringent thasther
areas of international law, and the requirememtpafiio juris may take pre-eminence over th&us
element of custom”).

9 It has similarly been suggested that “a slidingletby which consistent State practice may esthbdirule
of customary international law even without anydevice of acceptance of the practice as law, and a
clearly established acceptance as law may establisle of customary international law without any
evidence of a settled practice, could be utilizéegend[ing] on the activity in question and on the
reasonableness of the asserted customary rule’F8ekirgis, Jr., ‘Custom on a Sliding Scal&merican
Journal of International Law81 (1987), 146-151 (the model also refers teasitms where not “much” of
either element, respectively, exists).

%0 See also the Statements on behalf of China, |drael Poland, the Russian Federation, Singapude a
South Africa in the 2013 Sixth Committee debatétmnwork of the International Law Commission
(available atttp://www.un.org/en/ga/sixjhall calling for aunifiedapproach to be applied; T. Treves,
‘Customary International Law’, iMax Planck Encyclopedia of Public International L&é2012), para. 3
(“The essential characteristic which customaryrimaéonal law rules have in common is the way they
have come into existence and the way their existemzy be determined”); J. Kammerhofer, ‘Orthodox
Generalists and Political Activists in Internatibhagal Scholarship’, in M. Happold (edlipternational
Law in a Multipolar World(Routledge, 2012), 138-157.

®1 Jurisdictional Immunities of the State (Germanytaly: Greece intervening), Judgment, 1.C.J. Répor
2012 p. 99 at p. 132, para. 73.

*2|bid., at p. 162 (Separate Opinion of Judge Keith)apdr See, for examplahmadou Sadio Diallo
(Republic of Guinea. Democratic Republic of the Congo), Preliminary @tiens, Judgment, .C.J.
Reports 200,7p. 582, at p. 614, para. 88 (“in contempoiatgrnationallaw, the protection of the rights of
companies and the rights of their shareholderstlamdettlement of the associated disputes, aentasiy
governed by bilateral or multilateral agreementslie protection of foreign investments, such a&s th
treaties for the promotion and protection of foreigvestments, and the Washington Convention of 18
March 1965 on the Settlement of Investment Dispbt®een States and Nationals of Other States, which
created an International Centre for Settlementeéstment Disputes (ICSID), and also by contracts
between States and foreign investors. In that gtritge role of diplomatic protection somewhat fédas
in practice recourse is only made to it in rareesaghere treaty régimes do not exist or have proved
inoperative”);Prosecutor v. Tadi Case No. IT-94-1, Decision on the Defence Motmmifiterlocutory
Appeal on Jurisdiction (ICTY Appeals Chamber), 2Zdber 1995, para. 99 (“Before pointing to some
principles and rules of customary law that havergeein the international community for the purpoge
regulating civil strife, a word of caution on tlen-making process in the law of armed conflict is
necessary. When attempting To ascertain Stateiggagith a view to establishing the existence of a
customary rule or a general principle, it is difflic if not impossible, to pinpoint the actual beicar of
the troops in the field for the purpose of estdiitig whether they in fact comply with, or disregagdrtain
standards of behaviour. This examination is rerilextremely difficult by the fact that not onlyascess
to the theatre of military operations normally sfd to independent observers (often even to th€)CR
but information on the actual conduct of hostittie withheld by the parties to the conflict; wisatvorse,
often recourse is had to misinformation with a viewnisleading the enemy as well as public opirgod
foreign Governments. In appraising the formatiousgtomary rules or general principles one should
therefore be aware that, on account of the inharafire of this subject-matter, reliance must pritphe
placed on such elements as official pronouncen@risates, military manuals and judicial decisigns”
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Any other approach risks artificially dividing inmteational law into separate fields,

which would run counter to the systemic nature mt&inational law? In any case,

as will be illustrated below, it is often difficulto consider the two elements

separately?

29. All evidence must be considered in light of its text> In assessing the
existence or otherwise of the two constituent eletsegbe it by reviewing primary
evidence or by looking to subsidiary means, greatds required. While “evidence
can be taken [from a variety of sources]... the geshtcaution is always
necessary® Much depends on the particular circumstances terdgning what the

relevant practice actually is, and to what extenisiindeed accepted as |a&Wand

different weight may be given to different evidender example, “[p]articularly

significant are manifestations of practice that against the interest of the State

from which they come, or that entail for them sifigant costs in political, military,
economic, or other terms, as it is less likely thiay reflect reasons of political

Prosecutor v. Tadi Case No. IT-94-1-A, Judgment (ICTY Appeals Chamb®s)July 1999, para. 194.
See also B. Conforti, B. Labellan Introduction to International LaxfiMartinus Nijhoff Publishers, 2012),
32 (“The weight given to the acts depends on thertt of the international customary rule. For eglan
treaties have great importance in matters of eittoag while domestic court decisions have moreghen
questions of the jurisdictional immunities of faeiStates and foreign State organs, etc.”)Nofth Sea
Continental Shelf, Judgment, |.C.J. Reports 1963, at pp. 175,176,178 (Dissenting Opiniodwdge
Tanaka) (“To decide whether these two factors énftiimative process of a customary law exist or isot
a delicate and difficult matter ... The appraisafaaftors must be relative to the circumstances and
therefore elastic; it requires the teleologicalrapgh ... In short, the process of generation@fsiomary
law is relative in its manner according to theeliéint fields of law, as | have indicated above. fiine
factor, namely the duration of custom, is relatives same with factor of number, namely State mract
Not only must each factor generating a customamtda appraised according to the occasion and
circumstances, but the formation as a whole musbbsidered as an organic and dynamic process. We
must not scrutinize formalistically the conditiargjuired for customary law and forget the social
necessity, namely the importance of the aims amggses to be realized by the customary law in
question”).

%3 As was stressed at the outset of the 2006 FragtiemiStudy, “International law is a legal systet’
Report 2006para. 251, Conclusion (1). In addition, “[w]hesucts ignore the traditional requirements for
customary international law or fail to subject thinany strict scrutiny they risk giving tacit whigo
what has been called ‘the rush to champion nevsilidaw’ ... [In suchcase$[s]cant regard is given to
the niceties of state consent or the likelihoodarhpliance with such easily pronounced norms” {icites
omitted): A. Boyle, C. ChinkinThe Making of International La@Oxford University Press, 2007), 285.

% See also H. Thirlwaysupranote 38, at 62 (“Practice anginio juris together supply the necessary
information for it to be ascertained whether thexists a customary rule, but the role of each €tja
andopinio— is not uniquely focused; they complement anethet); ILA London Statement of Principles
at 7 (“It is in fact often difficult or even impadbde to disentangle the two elements”).

%5 See alscCase concerning rights of nationals of the Unitéate® of America in Morocco, Judgment of
August 27th, 1952: .C.J. Reports 1952176, at p. 200 (“There are isolated expressiorbe found in the
diplomatic correspondence which, if considengthoutregard to their context, might be regarded as
acknowledgements of United States claims to exexasular jurisdiction and other capitulatory tiggh
On the other hand, the Court can not ignore themgérenor of the correspondence ...").

% J.L. Kunz, ‘The Nature of Customary Internatiobalv’, American Journal of International Lgwt7
(1953), 662, 667.

%" See also T. Trevesupranote 50, at para. 28 (“manifestations of pra¢tiedp in ascertaining what
is customary international law in a given momentpérforming such a task, caution and balance are
indispensable, not only in determining the righk wi what States say and do, want and believealsot
in being aware of the ambiguities with which mafgngents of practice are fraught”).
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opportunity, courtesy, etc®In a similar manner, the care with which a statetrie
made is a relevant factor; less significance may be given to off-the-cuff remarks
made in the heat of the moment.

30. Ascertaining whether a rule of customary internasiblaw exists is a search
for “a practice, which... has gained so much acceggammong States that it may
now be considered a requirement under general rintemnal law”> Such an
exercise may be an “arduous and complex proc®sss; least because “any alleged
rule of customary law must [of course] be provedta valid rule of international
law, and not merely an unsupported propositinAs elaborated below, for this
task “caution and balance are indispensable, nbt imndetermining the right mix of
what States say and do, want and believe, butiald®ing aware of the ambiguities
with which many elements of practice are fraugfit”.

31. Inlight of the above, the following draft conclosis are proposed:

Draft Conclusion 3

Basic approach

To determine the existence of a rule of customarinternational law
and its content, it is necessary to ascertain wheeh there is a general
practice accepted as law.

14/68

%8 T. Trevessupranote 50, at para. 30.

% pulp Mills on the River Uruguay (ArgentinaUruguay), Judgment, I.C.J. Reports 20p014, at p. 83,
para. 204.

0 E. Petré, ‘Customarnyinternational Law in the Case Law of the Consititnal Court of the Republic of
Slovenia’ (to be published by the Council of Eurpg#ee also the Brief by the Governments of theddni
Kingdom of Great Britain and Northern Ireland artteTKingdom of The Netherlands Amici Curiaein
support of the Respondents in the casgsther Kiobel et al v Royal Dutch Petroleum Colesapranote
28, at 13 (“The methodology of determining whatstdntes a new rule of international law is theveet ..
no straight-forward matter and requires painstakinglysis to establish whether the necessary ebsmén
State practice angpinio jurisare present.”)Fisheries Jurisdiction (United Kingdom v. IcelanMerits,
Judgment, 1.C.J. Reports 197 3, at p. 100 (Separate Opinion of Judge Deér@g@lt is not easy to
prove the existence of a general practice accegstdaw”); J.L. Kunzsupranote 56, at 667 (“The
ascertainment whether the two conditions of thearngprocedure have been fulfilled in a concretecas
is a difficult task”).

61 M.N. Shawsupranote 37, at 144.

62T, Trevessupranote 50, at para. 28. See also A. Boyle, C. Chirskipranote 53, at 279 (“applying the
criteria for establishing custom is not a scieatgfiocess, the accuracy of which can be measuetieRit
requires an evaluation of the facts and argumerisVy. Birnie, A.E. Boyle|nternational Law and the
Environment2nd edition (Oxford University Press, 2002), 16 identification of customary law has
always been, and remains, particularly problemhtieguiring the exercise of skill, judgment, and
considerable research”).
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Draft Conclusion 4

Assessment of evidence

In assessing evidence for a general practice apted as law, regard
must be had to the context including the surroundig circumstances.

V. A general practice

32. Practice®® often referred to as the ‘material’ or ‘objectivelement, plays an
“essential role” in the formation and identificati@of customary international laff.
It may be seen as the ‘raw material’ of customarteinational law, as the latter
emerges from practice, which “both defines and t&nit”.®® Such practice consists
of “material and detectabl& acts of subjects of international law, and it hege
“instances of conduct” that may form “a web of precedent&in which a pattern of
conduct may be observed.

33. From ‘a general practice’ to ‘State practiceStates continue to be the primary
subjects of international laW. State practice plays a number of important rotes i
international law, including subsequent practiceamselement (or means) for the

%3 practicehasalso been referred to aster aliaand at times interchangeably, ‘usagasus, ‘consuetude
or ‘diuturnitas.

% As the International Court observedilitary and Paramilitary Activities in and againsticaragua
“Bound as it is by Article 38 of its Statute to &ppnter alia, international custom ‘as evidence of a
general practice accepted as law’, the Court mayliscegard the essential role played by general
practice” Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United States of
America), Merits, Judgment, 1.C.J. Reports 198614, at pp. 97-98, para. 184).

% See Judge Sir Percy Spender’s Dissenting Opini@aée concerning Right of Passage over Indian
Territory (Merits), Judgment of 12 April 1960: IICReports 196(. 6, at p. 99 (“The proper way of
measuring the nature and extent of any such cust@stablished, is to have regard to the praatibizh
itself both defines and limits it. The first elem@éma custom is a constant and uniform practicelwmust
be determined before a custom can be defined”).

% Francois GényMéthode d'interprétation et sources en droit prpasitif (1899), section 110) (referring to
‘usage’ as @onstitutiveelement of customary international law, quotediA. D’Amato, The Concept of
Custom in International LaiCornell University Press, 1971), 49).

57 Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United States of America),
Merits, Judgment, |.C.J. Reports 1986 14, at p. 108. See also Weisburd’s definitfearious types of
activity ... practice means just that” (A.M. Weisbui@ustomary international Law: The Problem of
Treaties’,Vanderbilt Journal of Transnation&law, 21 (1988), 1, 7).

%8 Barcelona Traction, Light and Power Company, Limjtdudgment, I.C.J. Reports 1970 3, at p. 329
(Separate Opinion afudgeAmmoun). See alsGorfu Channel case, Judgment of April 9th, 1948:J.
Reports 1949p. 4, at pp. 83, 99 (Dissenting Opinion by Judgevedo) (“Custom is made up of
recognized precedents ... [Customary internationalr&quires] significant or constant facts whichIdou
justify the assumption that States have agreeddognize a customary [rule]"North Sea Continental
Shelf, Judgment, 1.C.J. Reports 19693, at p. 175 (Dissenting Opinion of Judge Kapdreferring to “a
usage or a continuous repetition of the same kirstts ... It represents a quantitative factor otcomry
law”); B. Stern, ‘Custom at the Heart of Internatib Law’, Duke Journal of Comparative and
International Law 11 (2001), 89, 95 (“it is very generally admittbdt the material element is constituted
by the repetition of a certain number of factsdarertain length of time, these different varialidesg
modulated according to different situations”).

% See also C. Walter, ‘Subjects of International LamwMax Planck Encyclopedia of Public International
Law (2012), para. 5.
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interpretation of treaties under articles 31.3(h§l 82 of the Vienna Convention on
the Law of Treatie® It is the conduct of States which is of primarypiontance for
the formation and identification of customary imational law, and the material
element of customary international law is thus cooniy referred to as ‘State
practice’, that is, conduct which is attributabte $tates™ “[T]he actual practice of
States... is expressive, or creative, of customalgsi/? As the International Court
has consistently made clear, it is “State practimem which customary law is
derived””®

34. Attribution of practice to a StateAs in other cases, such as State
responsibility and subsequent practice in relatmmhe interpretation of treaties, for
practice to be relevant for the formation of custyninternational law it must be
attributable to the Staté. For this purpose, the actions of all branches of

0 Currently under consideration by the Commissiothitopic ‘Subsequent agreements and subsequent
practice in relation to interpretation of treatiese in particular draft conclusions 4(2) antL& Report
2013 See also A.M. Weisburd, ‘The International Cafrfustice and the Concept of State Practice’,
University of Pennsylvania Journal of Internatiohaw, 31 (2009), 295, 299 (observing that “The
significance of State practice in international lawdifficult to overstate”); W.J. Aceves, ‘The Ewmic
Analysis of International Law: Transaction Cost Bomics and the Concept of State Practidefiversity
of Pennsylvania Journal of International Economaml,.17 (1996), 995-1068; C. Parry, ‘The Practice of
States’,Transactions of the Grotius Socigti4 (1958) 145, 165 (“One looks to the practic&ites, that
is to say, for evidence of new rules on new topidsiternational law, or of changes in the eargav”).

" See also M. Wood, O. Sender, ‘State Practicé¥ax Planck Encyclopedia of Public International Law
(2014 update); Y. Dinstein, ‘The Interaction betwé&istomary Law and Treaties’, 3R2cueil des Cours
(2006), 242, 266 (“The general practice constitytimefont et origoof customary international law is, in
essence, that of States”); M.H. Mendelson, ‘The Féomaf Customary International Law’, 2 Recueil
des Courg1998), 155, 201 (“what is conveniently and triaxiially called State practice ... is, more
precisely, the practice of subjects of internatidaa™). On the historical development of the dawgrof
State practice as the basis of customary intenmaltiaw, see A. Carty, ‘Doctrine versus State Rcattin
B. Fassbender, A. Peters (ed$he Oxford Handbook of the History of Internatiohalv (Oxford
University Press, 2012), 972-996.

2 Continental Shelf (Tunisia/Libyan Arab Jamahiriya)dgment, I.C.J. Reports 1982 18, at p. 46, para.
43.

73 Jurisdictional Immunities of the State (Germanitaly: Greece intervening), Judgment, 1.C.J. Report
2012 p. 99, at p. 143, para. 101. When used, the faternational practice’ has thus referred to the
practice of States: See, for exampigerpretation of Peace Treaties (Second Phase)isady Opinion:
I.C.J. Reports 195(0. 221, at p. 242 (Dissenting opinion of Judgad}gBarcelona Traction, Light and
Power Company, Limited, Judgment, I.C.J. Repor®19. 3, at p. 261 (Separate Opinion of Judge
Padilla Nervo), and p. 344 (Dissenting Opinion uddge Riphagen)isheries Jurisdiction (United
Kingdomv. Iceland), Merits, Judgment, I.C.J. Reports 19743, at p. 83 (Separate Opinion of Judge De
Castro);Galrikovo-Nagymaros Project (Hungary/Slovakia), Judgimke@.J. Reports 199%. 7, at p. 236
(Dissenting Opinion of Judge Skubiszewskisheries Jurisdiction (Spain v. Canada), Jurisitintof the
Court, Judgment, 1.C.J. Reports 1998432, at p. 554 (Dissenting Opinion of JudgejBaa);Arrest
Warrant of 11 April 2000 (Democratic Republic oé tBongov. Belgium), Judgment, 1.C.J. Reports 2002
p. 3, at pp. 75, 76 (Joint Separate Opinion of daddiggins, Kooijmans and Buergenthdl)risdictional
Immunities of the State (Germany v. Italy: Greetervening), Judgment, I.C.J. Reports 204299, at p.
170 (Separate Opinion of Judge KeitQpestions relating to the Obligation to Prosecutdgtradite
(Belgiumv. Senegal), Judgment, I.C.J. Reports 2q1 2122, at p. 457.

™ See the Commission/srticles on the Responsibility of States for Ingimnally Wrongful Act$2001),
Part One, Chapter Il; and the Draft conclusionsusequent agreements and subsequent practice in
relation to the interpretation of treaties, drafbclusion 5. See also |. Brownlie, ‘Some Problemthe
Evaluation of the Practice of States as an Elem@ustom’, inStudi di diritto internazionale in onore di
Gaetano Arangio Rujzol. | (2004), 313, 318 (referring to the 200%iéles (4, 5, and 8) when suggesting
that “[n]Jo doubt analogous principles should agplyhe identification of organs and persons compete
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government (whether exercising executive, legishtijudicial or other functions)
may be relevant® The conduct ofde facto organs of a State, that is, “those
individuals or entities which are to be considerasl organs of a State under
international law, although they are not so chagszed under municipal law®
may also count as State practié&.his may be so “whatever position it holds in the
organization of the State, and whatever its charaets an organ of the central
Government or of a territorial unit of the Stat&”.

35. One significant difficulty is ascertaining the ptme of States. The
dissemination and location of practice remain armpdntant practical issue in the
circumstances of the modern world, notwithstandimg development of technology
and information resourc€8.As indicated in section VIl below, this issue —ialn

the Commission considered several decades ago uhdditle ‘Ways and means of

produce statements or materials which qualify aseSiractice”). It is not necessarily the case tiat
rules on attribution will be identical in differeabntexts; see, for example, H. Thirlwdye Law and
Procedure of the International Court of Justiceft{FiYears of Jurisprudengeol. 1l (Oxford University
Press, 2013), 1190 (“The practice supportive ofettistence of a rule of customary law must be State
practice, that is to say the practice of organhefState, though the test is not the same asathat
establishing the responsibility of a State”).

"5 Article 4 of the Articles on the Responsibility $fates for internationally wrongful acts statest tfijhe
conduct of any state organ shall be considerectofdhat State under international law, whether t
organ exercises legislative, executive, judiciahoy other function ...”: J. Crawfor8tate Responsibility.
The General Par(Cambridge University Press, 2013), Part Il (Atiition to the state), especially pp. 113-
126. See alsbBifference Relating to Immunity from Legal Procesa Special Rapporteur of the
Commission of Human Rights, Advisory Opinion, L.8dports 1999%. 62, at p. 87 (“According to a
well-established rule of international law, the doct of any organ of a State must be regarded astaof
that State”);Armed Activities on the Territory of the Congo (enatic Republic of the Congo
Uganda), Judgment, I.C.J. Reports 2005168, at p. 242, BvR 1506/030rder of the Second Senate of 5
November 2003 (German Federal Constitutional Copaa. 51 (“For this purpose [consulting the
relevant state practice], the Court focuses orctimgluct of the organs of state authority that arepetent
for legal relations under international law; aseaeyal rule, this will be the government or thechef
state. Apart from this, state practice can alsalt&om the acts of other organs of state autiiamitch as
acts of the legislature or of the courts to theethat their conduct is directly relevant undgeinational
law”); M. Bos,supranote 37, at 229 (“practice can be anything withie scope of a State's jurisdiction.
All actions or, more generally, forms of behaviososqualified are eligible to become the basis of a
customary rule™)jLA London Statement of Principles 17. The older position, according to whichyonl
the actions of those designated to represent tte 8kternally (‘international organs of a Stategy
count as State practice (voiced, for example, bgtkupp, ‘Regles générales du droit de la paix’, 47
Recueil des Cour€l934), 313-315) is no longer generally accepted.

®p. Palchetti, ‘De Facto Organs of a StateMiax Planck Encyclopedia of Public International Law
(2012), para. 2.

" See also K. Zemanek, ‘What is ‘State Practice’whd Makes It?", in U. Beyerlin et al (edsestschrift
fur Rudolf Bernhard{Springer-Verlag, 1995), 289, 305 (“the constdntl authority of the organs
performing the acts is immaterial as long as theloot appears to foreign States, assessing itduith
diligence and good faith, as attributable to thegeSin question and expressing or implementingttitude
towards a rule of customary law”).

See Article 4 of thdrticles on State Responsibilitfhe ILA Committee’s suggestion that in States
organized under a federal structure, “[t]he ag8wgibf territorial governmental entities within & which
do not enjoy separate international legal perstndéi not as such normally constitute State practic
unless carried out on behalf of the State or adbftatified’) by it” (ILA London Statement of Principles
at 16) does not seem accurate.

® 3. RosennePractice and Methods of International Lg®ceana Publications, 1984), 56 (“The evidence of
customary law [remains] ... scattered, elusive antherwhole unsystematic”).
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making the evidence of customary international laere readily available’ — will
be revisited in the Special Rapporteur’s third nepo

36. The following draft conclusions are proposed:

Draft Conclusion 5

Role of practice

The requirement, as an element of customary inteational law, of a
general practice means that it is primarily the pratice of States that
contributes to the creation, or expression, of rule of customary
international law.

Draft Conclusion 6

Attribution of conduct
State practice consists of conduct that is attribtable to a State,

whether in the exercise of executive, legislativgudicial or any other
function.

37. Manifestations of practicelt has occasionally been suggested that ‘State
practice’ should only qualify as such for the pusps of customary international law
when it relates to a type of situation falling withthe domain of international
relations® or to some actual incident or episode of claim-ingk(as opposed to
assertionsn abstractd.®* This approach is too narrovit may indeed be said that
“liln the international system ... every act of stasepotentially a legislative act?
Such acts may comprise both physical and verbaittgw and oral) conduct: views
to the contrary, according to which “claims thenvesl, although they may

articulate a legal norm, cannot constitute the material congra of custom™ are

80 J.L. Kunz,supranote 56, at 6661.A London Statement of Principlest 9 (suggesting correctly, however,
that “[w]hether a matter concerns a State’s intéonal legal relations, or is solely a matter ofrastic
jurisdiction, depends on the stage of developmeémtternational law and relations at the time”); S.
Rosenneibid., at 56.

81 See, for example, H.W.A. Thirlway (writing in 197ternational Customary Law and Codification
(Sijthoff, 1972), 58 (“State practice as the mateelement in the formation of custom is, it is ttor
emphasizingmateriat it is composed of acts by States with regard pargicular person, ship, defined
area of territory, each of which amounts to thesag® or repudiation of a claim relating to a gardar
apple of discord”).

82 A.M. Weisburd,supranote 67, at 31. See also |. Brownepranote 74, at 313-314 (suggestifger
alia, that “the materials not related to sudden craseamore likely to represent a mature and congisten
view of the law”); V.D. DeganSources of International LagMartinus Nijhoff, 1997), 149 (noting that
while some older scholars had confined the evidefceistom to those able to bind the State
internationally, “[n]evertheless, ... customary rutes: emerge from concordant legislative or other
unilateral acts of a number of States, or that eamne decisions of municipal courts can influence
practice”).

8 A.A. D’Amato, supranote 66, at 88 (explaining that “a state has naedanything when it makes a claim;
until it takes enforcement action, the claim hételivalue as a prediction of what the state vatually
do”). See alsérisheries case, Judgment of December 18th, 19613.IReports 195%. 116, at p. 191
(Dissenting Opinion of Judge Read) (“[Customargiinational law] cannot be established by citingesas
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too restrictive®® Accepting such views could also be seen as enginga
confrontation and, in some cases, even the usemef® In any event, it appears
undeniable that “the method of communication betw&tates has widened. The

where coastal States have made extensive clairmbake not maintained their claims by the actual
assertion of sovereignty over trespassing foreigpss... The only convincing evidence of State pracis
to be found in seizures, where the coastal Statergsits sovereignty over the waters in question b
arresting a foreign ship and by maintaining itsifpms in the course of diplomatic negotiation and
international arbitration”); A. D’Amato, ‘Custom drTreaty: A Response to Professor Weisburd’,
Vanderbilt Journal of Transnational La\@1 (1988), 459, 465 (“what governmeséyis at best theory
aboutinternational law, and not international law if9elK. Wolfke, supranote 6, at 42 (“customs arise
from acts of conduct and not from promises of sacts”); G.J.H. van HooRethinking the Sources of
International Law(Kluwer Law and Taxation Publishers, 1983), 10&. & dated and extreme position see
Conradie J ir8 v Petangl988 (3) SA 51 (C) at 59F-G, 61D-E (Cape ProwhbBiivision, South Africa)
(“customary international law is founded on pragtinot on preaching ... One must ... look for state
practice at what states have done on the groutfteiharsh climate of a tempestuous world, and hot a
what their representatives profess in the ideoldbioverheated environment of the United Natiohere
indignation appears frequently to be a surrogatadtion”).

84 See also M.E. VilligerCustomary International Law and Treatj@nd edition (Kluwer Law International,
1997), 19-20 (“there is much merit in qualifyingbal acts as State practice. First, and most
important...States themselves as well as courts deganments at conferences as constitutive of State
practice”); C. Parrysupranote 70, at 168 (“very often there is very litlifference between what a State
does and what it says because its actions maystamsy in pronouncements”); M. Akehurst, ‘Custom as
a Source of International LawBritish Yearbook of International Lawt7 (1977), 1, 53 (“State practice
means any act or statement by a State from whashis/about customary law can be inferred”); R.
Miillerson, ‘On the Nature and Scope of Customargrh@tional Law’ Austrian Review of International
& European Law?2 (1997), 341, 342 (“even if one would be eagandke a clear-cut distinction between
‘actual’ practice and other forms of practice (raartual?) it is not easy and sometimes it is simply
impossible”); R. Bernhardt, ‘Custom and Treatyhie taw of the Sea’, 20Becueil des Courd 987),

247, 265, 267 (“It has also sometimes been satdbtiig factual deeds and not words are relevaneSta
practice ... Words, declarations, communicationsneignals must be included in the great variety of
practices which can be constitutive for customavy |.. it is legally unacceptable to exclude
communications, written and spoken words, fromwbed of State practice. There is namerus clausus
of State acts and State practice which are exdlysnecessary or decisive for the creation and ogrmto
force of customary law. On the other hand, it nfnesadmitted that verbal declarations cannot create
customary rules if the real practice is differenk) Skubiszewski, ‘Elements of Custom and the Hagu
Court’, ZadRV 31 (1971), 810, 812 (“the practice of Stateuidt lof their actions and reactions. It is ‘a
process of reciprocal interaction’. This does neamthat the picture of State practice is composed
exclusively of actionsensu strictoWords and inaction are also evidence of the conofuStates”
(citations omitted)); R.R. Baxter, ‘Multilateral Tates as Evidence of Customary International Law’,
British Yearbook of International Law1 (1965-66), 275, 300 (“The firm statement by 8tate of what it
considers to be the rule is far better evidendesgfosition than what can be pieced together fitoen
actions of that country at different times and waaety of contexts”). It is also worthy to recallthis
context the words of thiA London Statement of Principleshich accepts that “[v]erbal acts, and not
only physical acts, of States count as State melgtat 13-14: “When defining State practice ..sit i
necessary to take account of the distinction betwd®at conduct counts as State practice, and tightve
to be given to it ... Discussion of the objectivenedmt in custom has been bedeviled by a failureaken
this distinction”).

% See also R. Miillerson, ‘The Interplay of Objectvel Subjective Elements in Customary Law’, in K.
Wellens (ed.)International Law: Theory and Practice — Essay$ionour of Eric SuyMartinus Nijhoff
Publishers, 1998), 161, 162 (“... if only seizures/aisions, genocide and other similar acts were stat
practice then in some areas of international law€kample international humanitarian law) onlycsdled
rogue states would contribute to the developmentiefomary law ... it would [also] increase even more
the role of powerful states in the process of maéipnal law-making. Finally ... in many [] areas of
international law only a few states may have stattiial’] practice or states may become involved in
‘actual’ practice only occasionally.”).
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beloved ‘real’ acts become less frequent becaussriational law, and the Charter
of the UN in particular, place more and more rdstsaon States in this respedéf’.
Moreover, “the term ‘practice’ (as per Article 3§ the ICJ Statute) is general
enough — thereby corresponding with the flexibilty customary law itself — to
cover any act or behaviour of a State, and it i$ made entirely clear in what
respect verbal acts originating from a State waagdlacking, so that they cannot be
attributed to the behaviour of that Stafé’At the same time, as will be suggested
below, caution is needed in assessing what Staed {(nternational organizations)
say: words cannot always be taken at face value.

38. Once both physical and verbal acts are acceptedoass of practice for
purposes of identification of customary internafibnlaw, it appears that
“distinctions between ‘constitutive acts’ and ‘egitte of constitutive acts’... are
artificial and arbitrary”®® Such distinctions will be avoided in this repois was
stated in the Commission’s debate in 2013, “Thearial [that needs to be consulted
to identify customary international law] can be @damce of the existence of the
customary rule and in other situations it can abso the source of practice ...
itself”.3 Accordingly, “the evidence [for ascertaining whetha rule of customary
international law has emerged or otherwise] mayetakvariety of formsincluding
conduct — What is significant is that the sourcestie reliable and unequivocal,
and should reflect the consistent position of that&concerned?®

39. Practice (and evidence thereof) takes a great tyaré forms, as “in their
interaction and communication ... States do notfio@enthemselves to dogmatically
determined types of acts. They use all forms whsehve their purpose™ The
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8 K. Zemaneksupranote 77, at 306.
8 M.E. Villiger, supranote 84, at 21.
8 K. Zemaneksupranote 77, at 292 (explaining that “one may disgtigeother” and adding that

“Furthermore, one might never know of a 'constieitact if it were not recorded”). See also A.A.
D’Amato, supranote 66, at 268 (“... a rule of law is not somethtingt exists in the abstract, nomiginio
juris something that we can lay our hands upon. Ruléswtnd states of mind appeary as
manifestations of conduct; they are generalizatiwasnake when we find recurring patterns of behavio
or structured legal arguments. If the term ‘evidgmoust be used, we may say that rules of law are
expressednlyin ‘evidence’; if the evidence is truly evidendetlee rule of law, then it is an outward
expression of the rule itself. Evidence is a nemgssnd not a dispensable, component of the Bule.
because of the confusions resulting from its useférm ‘evidence’, along with the term ‘sourcéshest
relegated to the domain of counterproductive teohoigy”).

% The Commission’s 3183rd meeting, 19 July 2013 (Hd)o
|, Brownlie,supranote 74, at 318 (emphasis added). See also A. &faystupranote 37, at 58 (“Such

evidence [for an alleged custom] will obviouslyva#uminous and also diverse. There are multifarious
occasions on which persons who act or speak indh® of a state, do acts, or make declarationghwhi
either express or imply some view on a matter trimational law. Any such act or declaration mayfes
as it goes, be some evidence that a custom, arefdhethat a rule of international law, does oeslaot
exist. But, of course, its value as evidence wiblgether be determined by the occasion and the
circumstances”).

K. Zemaneksupranote 77, at 299. In addition, “no rule of inteinaal law describes what the facts are

whose occurrence leads to the formation of a custothere are no specific factual elements whosg onl
occurrence prove the existence of a rule”: L. FuetiggEvidence Before the International Court of
Justice: Issues of Fact and Questions of Law irDitermination of International Custom’, in N.
Boschiero et al (eds.)nternational Courts and the Development of Int¢iorzal Law: Essays in Honour
of Tullio TreveqAsser Press, 2013), 137, 146.
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Commission itself has relied upon various materialsassessing practice for the
purpose of identifying rules of customary interoal law?

40. Several authors have drawn up lists of the maim#othat practice may take.
For example, Brownlie’s Principles of Public International Lawontains the
following non-exhaustive list:

diplomatic correspondence, policy statements, preteases, the opinions of
government legal advisers, official manuals on legestions (e.g. manuals of
military law), executive decisions and practicegers to military forces (e.g.
rules of engagement), comments by governments of Idrafts and
corresponding commentaries, legislation, intermaioand national judicial
decisions, recitals in treaties and other intewoval instruments (especially
when in ‘all states’ form), an extensive patterntofaties in the same terms,
the practice of international organs, and resohgioelating to legal questions
in UN organs, notably the General Assembly.

41. Given the inevitability and pace of change, pohtiand technological, it is
neither possible nor desirable to seek to provideshaustive list of these ‘material
sources’ of customary international law: it remaimgpractical for the Commission,
as it was in 1950, “to list all the numerous typefsmaterials which reveal State
practice on each of the many problems arising terimational law”** At the same
time, it may be helpful to indicate some of the majipes of practice that have been
relied upon by States, by courts and tribunals, sndritings. The following list is
therefore norexhaustive; moreover, some of the categories below overlap, so that a
particular example or type of State practice mayl fadl under more than one.

(a) Physical actions of States, that is, the cahadd States ‘on the ground®.
Examples of such practice may include passage dpsstin international
waterways;® passage over territory;®’ impounding of fishing boats; granting of

%2 Secretariamemorandumat 14 (“The Commission has relied upon a varmétyaterials in assessing State
practice for the purpose of identifying a rule aftomary international law”).

93 3. crawfordsupranote 37, at 24 (footnotes omitted); the author abas“the value of these sources
varies and will depend on the circumstances”. Oty may be found, for example, in L. Ferrari Bra
‘Méthodes de recherche de la coutume internatiomas ¢h pratique des Etats’, 182cueil des Cours
(1985), 233, 257-287; M.E. Villigesupranote 84, at 17; A. Pellesupranote 17, at 815-816. Ireland has
similar list on its Ministry of Foreign Affairs welts: “in the absence of a treaty governing relaion
between two or more states as to what the law dHzejl or, in other words, state practice combinghd w
recognition that a certain practice is obligatagufficiently widespread and consistent, suchcfice and
consensus may constitute customary internatiomalEvidence of custom may be found among the
following sources: diplomatic correspondence; amisiof official legal advisers, statements by
governments; United Nations General Assembly réwois; comments by governments on drafts
produced by the International Law Commission; teeisions of national and international courts”. See
alsoFederal Republic of Germany v. Margellos and Otl{&ecial Supreme Court of Greece), Judgment
No. 6/2002, 17 September 2002, 129 ILR 525, 52&.83 K. Wolfke, ‘Some Persistent Controversies
Regarding customary International LaWetherlands Yearbook of International La&4 (1993), 1, 15
(“As regards these ways and means of proving whetlogistom already exists no full list of guidetne
can be drawn up”).

% yearbookof the International Law Commission, 1950l. II, 368.

% Judge Read referred to “actual assertion of sayeng in his Dissenting Opinion in theisheries case,
Judgment of December 18th, 1951: I.C.J. Report4,]95116, at p. 191.

% Corfu Channel case, Judgment of April 9th, 1949: |.@dports 1949p. 4, at p. 99 (Dissenting Opinion
of Judge Azevedo).
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diplomatic asylum; battlefield or operational behaviour; or conducting atmospheric
nuclear tests or deploying nuclear weapths.

(b) Acts of the executive branch. These may inelwkecutive orders and
decreed® and other “administrative measure$®as well as official statements by
government such as declaratiofisproclamations® government statements before
parliament'® positions expressed by States before nationahtermational courts
and tribunals (including immicus curiaebriefs of States}’ and statements on the
international plané®

(c) Diplomatic acts and corresponder®eThis includes protests against the
practice of other States and other subjects of rivtgonal law. Diplomatic
correspondence may take a variety of forms, inaigdnotes verbalescircular
notes, third-party notes, and even ‘non-papers’.

(d) Legislative acts. From constitutions to drhflis,*®® “[IJegislation is an

important aspect of State practic®®. As the Permanent Court of International
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% Case concerning Right of Passage over Indian TaritMerits), Judgment of 12 April 1960: 1.C.J.
Reports 1960p. 6, at pp. 40-41.

% ColombianPeruvian asylum case, Judgment of November 208%:1.C.J. Reports 195(. 266, at p.
277.

% NuclearTests (Australia v. France), Judgment, 1.C.J. Repb974 p. 253, at p. 305 (Separate Opinion of
Judge Petrén);egality of the Threat or Use of Nuclear Weapordigory Opinion, I1.C.J. Reports 1996
p. 226, at p. 312 (Dissenting Opinion of Judge Sxiwl).

100 geg, for exampléyorth Sea Continental Shelf, Judgment, I.C.J. Re®69 p. 3, at pp. 104, 107
(Separate Opinion of Judge Ammoun).

101 see, for exampld)ispute regarding Navigational and Related Riglissta Ricav. Nicaragua),

Judgment, 1.C.J. Repor#909, p. 213, at p. 280 (Separate Opinion of J&#grilveda-Amor).

192 5ee, for example,egality of the Threat or Use of Nuclear Weaportigory Opinion, 1.C.J. Reports
1996 p. 226, at p. 295 (Separate Opinion of JudgedRapjNorth Sea Continental Shelf, Judgment, I.C.J.
Reports 1969p. 3, at p. 104 (Separate Opinion of Judge Ammdtisheries Jurisdiction (United
Kingdom v. Iceland), Jurisdiction of the Court, gunaent, 1.C.J. Reports 19,/8. 3, at p. 43 (Dissenting
Opinion of Judge Padilla Nervdy¥jsheries Jurisdiction (United Kingdom v. IcelanMerits, Judgment,
I.C.J. Reports 1974. 3, at p. 84 (Separate Opinion of Judge DerGpast

103 5ee, for exampléyorth Sea Continental Shelf, Judgment, I.C.J. Ref869 p. 3, at pp. 104, 105, 107,
126 (Separate Opinion of Judge Ammoutigheries Jurisdiction (United Kingdom v. IcelanMerits,
Judgment, 1.C.J. Reports 1973 3, at p. 84 (Separate Opinion of Judge Der@gast

104 see, for exampléBarcelona Traction, Light and Power Company, Limhjtdudgment, 1.C.J. Reports 1970
p. 3, at p. 197 (Separate Opinion of Judge Jessup).

195 gee, for examplgurisdictional Immunities of the State (Germanitaly: Greece intervening), Judgment,
I.C.J. Reports 201,2. 99, at p. 123, para. 55. See also |. Browslipranote 74, at 315 (“it seems
obvious that statements made by Agents and Cobe$aile international tribunals constitute State
practice”).

1% see, for example,egality of the Threat or Use of Nuclear Weaportigory Opinion, 1.C.J. Reports
1996 p. 226, at p. 312 (Dissenting Opinion of Judgkv@bel).

197 see, for example, Barcelona Traction, Light andi&tdCompany, Limited, Judgment, 1.C.J. Reports 1970
p. 3, at p. 197 (Separate Opinion of Judge Jesaop)pp. 298, 299 (Separate Opinion of Judge Amjnoun

198 gee, for examplédrrest Warrant of 11 April 2000 (Democratic Repuatif the Conge. Belgium),
Judgment, 1.C.J. Reports 20Q2 3, at p. 24jurisdictional Immunities of the State (Germanitaly:

Greece intervening), Judgment, I.C.J. Reports 20199, at p. 123, para. 55ase concerning rights of
nationals of the United States of America in Momciudgment of August 27th, 1952: 1.C.J. Repor219

p. 176, at p. 220 (Dissenting Opinion of Judgeskidacth, Badawi, Levi Carneiro and Sir Benegal Rau);
North Sea Continental Shelf, Judgment, 1.C.J. Re#369 p. 3, at pp. 105, 107, 129 (Separate Opinion of
Judge Ammoun, where he sayger alia, “The bill [that was submitted to the Belgian Chzenof
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Justice observed in 1926, “From the standpoint dednational Law and of the
Court which is its organ, municipal laws are mertdgts which express the will and
constitute the activities of States, in the samenmeat as do legal decisions or
administrative measures® It is worthwhile to recall the view expressed Het
Commission in this context in 1950, according toiabh“[tlhe term legislation is
here employed in aotprehensive sense; it embraces the constitutions of States, the
enactments of their legislative organs, and theulsipns and declarations
promulgated by executive and administrative bodiék form of regulatory

disposition effected by a public authority is extéd”

(e) Judgments of national courts. Judicial decisioand opinions of
municipal courts may serve as State practféand “are of value as evidence of that

Representatives] ... expresses the official poini@ifv of the Government. It constitutes one of thasks
within the municipal legal order which can be cagh&among the precedents to be taken into consioierat
where appropriate, for recognizing the existenceustom”), and p. 228 (Dissenting Opinion of Judge
Lachs);Fisheries Jurisdiction (United Kingdom v. Icelandjyisdiction of the Court, Judgment, I.C.J.
Reports 1973p. 3, at p. 44 (Dissenting Opinion of Judge RadNlervo), and p. 51 (Joint Separate Opinion
of Judges Forster, Bengzon, Jiménez de Aréchaggerdaa Singh and Ruda), and p. 84 (Separate
Opinion of Judge De Castro); Special Tribunal febanon, Case No. STL-11-01/l, Interlocutory Decisio
on the Applicable Law: Terrorism, Conspiracy, Hoité; Perpetration, Cumulative Charging (Appeals
Chamber), 16 February 2011, paras. 87, 91P88secutor v. NormarCase No. SCSL-2004-14-AR72(E),
Decision on Preliminary Motion based on Lack of ddiGtion (Special Court of Sierra Leone Appeals
Chamber), 31 May 2004, p. 13, at para.@8nny de Oliviera v. Embaixada da Republica Dentizaa
Alema(Brazilian Federal Supreme Court), Apelacdo CiNel 9.696-3/SP, 31 May 1989, pp. 4-5;
Democratic Republic of the Congo v. FG Hemisphassociates LLCn the Court of Final Appeal of the
Hong Kong Special Administrative Region, Final Appbslos. 5, 6 & 7 of 2010 (Civil), 8 June 2011, para
68 (“However that may be, a rule of domestic lavairy given jurisdiction may happen to result from a
rule of customary international law or it may happe precede and contribute to the crystallisatiba
custom into a rule of customary international lav®@)n constitutional provisions in particular ast8ta
practice (and as evidenceaginio juris) see R. Crootof, ‘Constitutional convergence andt@mary
International Law’Harvard International Law Journal Onliné4 (2013), 195-203.

199 Jurisdictional Immunities of the State (Germanitaly: Greece intervening), Judgment, I.C.J. Report
2012 p. 99, at p. 310, para. 3 (Dissenting Opiniodwdge ad hoc Gaja). Judge Gaja went on to say that
“It is significant also when the object of a ruleiernational law is the conduct of judicial aotties, as
with regard to the exercise of jurisdiction by astir

10 Certain German Interests in Polish Upper Silefi€1J, Series A, No 7, at 19.

H14ways and Means for Making the Evidence of Custontatgrnational Law More Readily Available’, Repoftthe
International Law Commission on its Second Sesgdd8N.4/34),Yearbook of the International Law Commission, 1950
Vol. 11, 370.

12 geg, for examplé&he Case of the S.S. “Lotus” (France/TurkeyT|J, Series A, No. 10, pp. 28-297est
Warrant of 11 April 2000 (Democratic Republic oé tBongov. Belgium), Judgment, 1.C.J. Reports 2002
p. 3, at p. 24Jurisdictional Immunities of the State (Germanitaly: Greece intervening), Judgment,
I.C.J. Reports 201,2. 99, at p. 123, para. 35gality of the Threat or Use of Nuclear Weaporasjigory
Opinion, I.C.J. Reports 1996. 226, at p. 292 (Separate Opinion of Judgel&urie);Barcelona
Traction, Light and Power Company, Limited, Prehany Objections, Judgment, I.C.J. Reports 1964
6, at p. 63 (Separate Opinion of Judge WellingtmoXArrest Warrant of 11 April 2000 (Democratic
Republic of the Conge Belgium), Judgment, 1.C.J. Reports 20023, at p. 88 (Joint Separate Opinion of
Judges Higgins, Kooijmans and BuergenthRiysecutor v. Tadi Case No. IT-94-1-A, Judgment (ICTY
Appeals Chamber), 15 July 1999, paras. 255-270aBsdinary Chambers in the Courts of Cambodia,
Case No. 001/18-07-2007-ECCC/SC (Supreme Court 66gnB8 February 2012, paras. 223, 224;
Prosecutor v. Sainogiand OthersCase No. IT-05-87-A, Judgment (ICTY Appeals Chaiit23 January
2014, paras. 1627-164Rrosecutor v. FurundzijaCase No. IT-95-17/1-A, Judgment (ICTY Appeals
Chamber), 21 July 2000, Declaration of Judge Ralippara. 281; Case No. Up-13/99 (Slovenian
Constitutional Court), Decision of 8 March 2001,3dk4;Dralle v Republic of Czechoslovakiaustrian
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State’'s practice, even if they do not otherwiseveeas evidence of customary
international law” itself*®* When assessing the decisions of domestic courts,
however, the position of customary international haithin the law to be applied by
the various courts and tribunals, and special miovis and procedures that may
exist at the various domestic levels for identifyirules of customary international
law, must be borne in mintl? Moreover, “the value of these decisions varies
considerably, and individual decisions may presamtarrow, parochial outlook or
rest on an inadequate use of sourcé¥Zudgments of the highest courts naturally
carry more weight. Cases that have been reversetherparticular point are no
longer likely to be considered as practice.

(f) Official publications in fields of internati@ law, such as military
manuals or instructions to diplomats.

(9) Internal memoranda by State officials. Suchmmeanda are, however,
often not made public. It should be borne in mihdwever, that as was said in a
different but analogous context, these “do not seeeily represent the view or
policy of any government, and may be no more thengersonal view that one civil
servant felt moved to express to another particular civil servant at that moment; it is
not always easy to disentangle the personality elegm from what were, after all,
internal, private and confidential memoranda attihee they were made*’’

(h) Practice in connection with treaties. Negatigt concluding and entering
into, ratifying and implementing bilateral or mudieral treaties (and putting
forward objections and reservations to them) aretlaer form of practicé?® Such
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Supreme Court), Judgment of 10 May 1950, 17 ILR, 155-161. See also H. Lauterpacht, ‘Decisions of
Municipal Courts as a Source of International LaBrifish Yearbook of International Law0 (1929), 65-
95; P.M. Moremen, ‘National Court Decisions as Sextectice: A Transnational Judicial Dialogue?’,
North Carolina Journal of International Law and Caorercial Regulation32 (2006), 259, 265-290; A.
Roberts, ‘Comparative International Law: The Rdi&ational Courts in Creating and Enforcing
International Law’ International & Comparative Law Quarterlyp0 (2011), 57, 62; and the lecture by
Judge Greenwood before the British Institute ofimational and Comparative Law entitled “The
Contribution of National Courts to the Developmehtnternational Law” (4 February 2014), available
online athttp://www.biicl.org/news/view/-/id/201/

‘Ways and Means for Making the Evidence of Custonhatgrnational Law More Readily Available’,

supranote 111. Speaking of, Crawfor®sownlie’s Principles of Public International Lawupranote 37,

states that some decisions of national courts ‘igeondirect evidence of the practice of the forstate on

the question involved” (at 41).

114 AJCN.4/663,supranote 1, at para. 84. See also P.M. Moreraepranote 112, at 290-308.

15 3. Crawfordsupranote 37, at 41.

116 see, for examplédrosecutor v. Gali, Case No. IT-98-29-A, Judgment (ICTY Appeals Chafib30
November 2006, para. 8Brosecutor v. Delati, Case No. IT-96-21-T, Judgment (ICTY Trial Chamber),
16 November 1998, para. 341.

17 Red Sea Island€(itrea/Yemeparbitration award, 9 October 1998, para. 94;adse |. Brownlie supra
note 74, at 316-317.

118 see, for exampléyottebohm Case (second phase), Judgment of Aprill665: I.C.J. Reports 195p. 4,
at pp. 22-23Reservations to the Convention on Genocide, AdviSpinion: I.C.J. Reports 195p.15, at
pp. 24-25North Sea Continental Shelf, Judgment, 1.C.J. Red@69 p. 3, at p. 43North Sea
Continental Shelf, Judgment, |.C.J. Reports 1963, at pp. 104-105, 126, 128 (Separate Opiofon
Judge Ammoun)Barcelona Traction, Light and Power Company, Likhjtéudgment, 1.C.J. Reports 1970
p. 3, at p. 347 (Dissenting Opinion of Judge Rigmgrisheries Jurisdiction (United Kingdom v.
Iceland), Merits, Judgment, I.C.J. Reports 19943, at p. 26Continental Shelf (Tunisia/Libyan Arab
Jamahiriya), Judgment, I.C.J. Reports 198218, at p. 79Continental Shelf (Libyan Arab
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practice does not concerthe law of treaties alone; it may also relate to the
obligations assumed through the relevant intermaidegal instrument®®

(i) Resolutions of organs of international orgaatimans, such as the General
Assembly of the United Nations, and internationainferences® This mainly
concerns the practice of States in connection wfitd adoption of resolutions of
organs of international organizations or at intemraal conferences, namely, voting

Jamahiriya/Malta), Judgment, I.C.J. Reports 198513, at pp. 38, 48urisdictional Immunities of the
State (Germany v. Italy: Greece intervening), Judginl.C.J. Reports 201p. 99, at pp. 138, 143, paras.
89, 100;Interpretation of Peace Treaties (second phaseyjsddy Opinion: I.C.J. Reports 1950. 221, at
pp. 241-242 (Dissenting opinion of Judge Re&dyality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, I.C.J. Reports 1996 226, at p. 292 (Separate Opinion of Judgel&uriie), and pp.
312, 314 (Dissenting Opinion of Judge Schwelféiheries case, Judgment of December 18th, 1951:
I.C.J. Reports 1957p. 116, at pp. 163-164 (Dissenting Opinion ofglut¥icNair);Case concerning rights
of nationals of the United States of America in wmo, Judgment of August 27th, 1952: I.C.J. Reports
1952 p. 176, at p. 220 (Dissenting Opinion of Judgaskivorth, Badawi, Levi Carneiro and Sir Benegal
Rau);Case concerning Right of Passage over Indian Tawyi{Merits), Judgment of 12 April 1960: I.C.J.
Reports 1960p. 6, at pp. 41-42, and also pp. 55-56 (Sep&@ptrion of Judge Wellington Koo), and p.
104 (Dissenting Opinion of Judge Sir Percy Spend&a¥e concerning the Arbitral Award made by the
King of Spain on 23 December 1906, Judgment ofdM@iMber 1960: I.C.J. Reports 1960 192, at p.
223 (Dissenting Opinion of Judge Urrutia Holgui)psecutor v. NormarCase No. SCSL-2004-14-
AR72(E), Decision on Preliminary Motion based onk.a€ Jurisdiction (Special Court of Sierra Leone
Appeals Chamber), 31 May 2004, p. 13, paras. 1&pécial Tribunal for Lebanon, Case No. STL-11-
01/1, Interlocutory Decision on the Applicable Lawerrorism, Conspiracy, Homicide, Perpetration,
Cumulative Charging (Appeals Chamber), 16 Febr@ad, paras. 87-8The Paquete Haband 75 U.S.
677 (United States Supreme Court, 1900), 686-766.a8%0 A.M. Weisburdupranote 67, at 1-46
(“treaties are simply one more form of state pa); Human Rights Council Report of the Working
Group on Arbitrary Detentioif24 December 2012), A/HRC/22/44, para. 43.

119 5ee also A. D'’Amatcsupranote 83, at 462 (“What makes the content of ayreaunt as an element of
custom is the fact that the parties to the treatyetentered into a binding commitment to act iroedt@nce
with its terms. Whether or not they subsequenttyirmaconformity with the treaty, the fact remaihat
they have so committed to act. The commitmentfittieen, is the ‘state practice’ component of costo
J. Barboza, ‘The Customary Rule: From ChrysalButerfly’, in C.A. Armas Barea et al. (edsjber
Amicorum 'In Memoriam' of Judge José Maria R{idluwer Law International, 2000), 1, 2-3 (“Texts
express with more precision than actions the césitefna practice, particularly when those texts are
carefully written by groups of technical and legaperts”). But see K. Wolfke, ‘Treaties and Custom:
Aspects of Interrelation’, in J. Klabbers, R. Lefelfeds.) Essays on the Law of Treaties: A Collection of
Essays In Honour of Bert Vierddllartinus Nijhoff Publishers, 1998), 31, 33 (“Aatg per seis,
therefore, not any element of practice [of cour#@ the exception of the customary law of treatiés]
can, however, contribute to the element of accegtas law by the parties”).

120 5ee, for exampldsisheries Jurisdiction (United Kingdom v. Icelanterits, Judgment, 1.C.J. Reports
1974 p. 3, at p. 26Barcelona Traction, Light and Power Company, Limjtdudgment, 1.C.J. Reports
197Q p. 3, at pp. 302-303 (Separate Opinion of Judgenaun) (“I would observe, in addition, that the
positions taken up by the delegates of Statesénriational organizations and conferences, and in
particular in the United Nations, naturally fornripaf State practice ... it cannot be denied, witharel to
the resolutions which emerge therefrom, or bettéh regard to the votes expressed therein in #menof
States, that these amount to precedents contriptdgithe formation of custom”);egality of the Threat or
Use of Nuclear Weapons, Advisory Opinion, |.C.JodRes 1996 p. 226, at p. 312 (Dissenting Opinion of
Judge Schwebel, who lists “action of the Unitedidtet Security Council under ‘State Practic&gst
Timor (Portugalv. Australia), Judgment, I.C.J. Reports 198590, at p. 188 (Dissenting Opinion of
Judge Weeramantry) (“The various resolutions ofGkeeaeral Assembly relating to this right in general
terms, which have helped shape public internatiaval... are an important material source of custgmar
international law in this regard”). Security Codnesolution 2125 (2013) implicitly recognizes this
potential role of resolutions as well by undersegrithat this resolution shall not be considered as
establishing customary international law” (para). 13
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in favour or against them (or abstaining), and #éxplanations (if any) attached to
such actd? At the same time, it must be borne in mind thate‘ffinal text of a
decision of an international organization will alygabe incapable of reflecting all
propositions and alternatives formulated by eacth @very party to the negotiations
.... One should, therefore, not overly rely on therstuts provided by the decision-
making processes of international organizations dnder to identify state

practice”’?? (This matter will be addressed more fully in iretthird report.)

2L see also R. Higginghe Development of International Law Through thétieal Organs of the United
Nations(Oxford University Press, 1963), 2 (“The Unitedtidas is a very appropriate body to look to for
indications of developments in international laar, ihternational custom is to be deduced from the
practice of states, which includes their internaiadealings as manifested by their diplomaticamgtiand
public pronouncements. With the development ofrird&onal organizations, the votes and views desta
have come to have legal significance as evidenceistbmary law. Moreover, the practice of states
comprises their collective acts as well as thd tftéheir individual acts ... The existence of theited
Nations ... now provides a very clear, very conaeatl, focal point for state practice”); B. ConfpB.
Labella,supranote 52, at 35, 42-43 (“The resolutions of inteiova! organizations are also relevant to the
ascertainment of custom asts of Stated.e., as aggregates of expressions of the volitfdStates which
have voted in favour of the resolutions... [ijntefoaél organizations are endowed with some elemehts
international personality. However, with regara¢tstomary law making the resolutions of organizetio
must be considered as the collective action dhallStates that voted for their adoption rathen the
action of the organizations themselves. This erglaihy such resolutions play a role on the devetagm
of custom only where they are adopted unanimobslygonsensus, or at least by a wide majority”); I.
Brownlie, The Rule of Law in International Affairs: Internaial Law at the Fiftieth Anniversary of the
United NationgMartinus Nijhoff Publishers, 1998), 19-20 (“Theopess of synthesizing State practice is
assisted by several mechanisms. First, the resokitf the General Assembly of the United Nations,
when they touch upon legal matters, constituteende of State practice. So also do resolutions of
Conferences of Heads of Statd)A London Statement of Principlest 19 (“in the context of the
formation of customary international law... [a redmn by an organ of an international organization,
containing statements about customary internatilawdglis probably best regarded as a series ofaterb
acts by the individual member States participatintpat organ”). But see I. MacGibbon, ‘General
Assembly Resolutions: Custom, Practice and Mistad#tentity’, in B. Cheng (ed.)nternational Law:
Teaching and Practicé€Stevens & Sons, 1982), 10, 19 (“while a Genergdeinbly resolution (although
difficult to envisage as being, in itself, Statagice in any meaningful sense) embodies, or rashée
result of, various forms of State conduct in the&al Assembly, and so reflects State practicekifd, it
is nevertheless a peripheral kind and — in theeoartf the development of international custom -a of
somewhat artificial kind”); H. Meijers, ‘On Internahal Customary Law in The Netherlands’, in I.F.
Dekker, H.H.G. Post (edsQ®n the Foundations and Sources of International (&wW1.C. Asser Press,
2003), 77, 84 (“Does a state, when voting on tfeepiance of a resolution, for instance in the Ganer
Assembly of the United Nations, act as a statasgrart of an organ of the United Nations, a sépara
subject of international law? The answer seemseeidhs part of the UN organ... [only when] it states
reasons for voting in the way it did, or givesptint of viewvis-a-visthat resolution, we may identify an
act of state”).

122 3 Wouters, P. De Man, ‘International Organizatiasd.aw-Makers’, in J. Klabbers, A. Wallendahl (gds.
Research Handbook on the Law of International Oigations(Edward Elgar Publishing, 2011), 190, 208
(reference omitted). See also R. Higgsigpranote 13, at 23-24 (“Resolutions are but one matzifies
of state practice. But in recent years there has ba obsessive interest wilsolutiors as an isolated
phenomenon. Intellectually, this is hard to underdtor justify. We can only suppose that it is @asithat
is, that it requires less effort, less rigour, Ibgsvay of meticulous analysis — to comment onléigal
effect of a resolution than to look at a collectpractice on a certain issue in all its complex
manifestations. The political bodies of internaibarganizations engage in debate; in the publiharge
of views and positions taken; in expressing resema upon views being taken by others; in pregarin
drafts intended for treaties, or declarations,inding resolutions, or codes; and in decision-mgkrat
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42. |Inaction as practice Abstention from acting, also referred to as adatéve
practice of States*”® may also count as practi¢&. Inaction by States may be
central to the development and ascertainment odsrudf customary international

law, in particular when it qualifies (or is perceil) as acquiescenc®.lt is intended

may or may not imply a legal view upon a particigaue. But the current fashion is often to exarttiree
resolution to the exclusion of all else”).

123 gee, for examplédrrest Warrant of 11 April 2000 (Democratic Repuatif the Conge. Belgium),
Judgment, I.C.J. Reports 2002 3, at pp. 144, 145 (Dissenting Opinion of Jued hoc Van den
Wyngaert); P. Tomkaupranote 24, at 210.

124 see, for exampldhe Case of the S.S. “Lotus” (France/TurkeRiC1J, Series A, No. 10, p. 28pttebohm
Case (second phase), Judgment of April 6th, 198531 Reports 195%. 4, at p. 22Military and
Paramilitary Activities in and against NicaragubliCaraguav. United States of America), Merits,
Judgment, 1.C.J. Reports 1986 14, at p. 99 (abstentions from the threatsef of force against the
territorial integrity or political independence afy State as practicd)egality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, |.C.J. Repo®@6lp. 226, at p. 253, para. 65 (the Court referting
proponents of a prohibition attempting to rely @ncbnsistent practice of non-utilization of nuclear
weapons by States"Jurisdictional Immunities of the State (Germanitaly: Greece intervening),
Judgment, 1.C.J. Reports 2042 99, at p. 135, para. 77 (“The almost compddigence of contrary
jurisprudence is also significant, as is the absaf@ny statements by Stated’#gal Consequences for
States of the Continued Presence of South Afridéaimibia (South West Africa) notwithstanding Seguri
Council Resolution 276 (1970), Advisory Opiniof,.J. Reports 197%. 16, at p. 134 (Separate Opinion
of Judge Petrén, referring to the practice of regwgnition when saying that the term “implies nosifive
action but abstention from acts signifying recoignit); Case concerning rights of nationals of the United
States of America in Morocco, Judgment of Auguttt, ZB52: 1.C.J. Reports 195@. 176, at p. 221
(Dissenting Opinion of Judges Hackworth, Badawkil@arneiro and Sir Benegal RaBarcelona
Traction, Light and Power Company, Limited, Judgtne@.J. Reports 197®. 3, at pp. 198, 199
(Separate Opinion of Judge Jessup, referring tdJttied States Department of State declining toenak
representation on behalf of an American compang tarthe United States not raising a certain argume
as a basis for resisting a claim in an inter-Stégpute). For support in scholarly writing see, égample,
ILA London Statement of Principlest 15; G.I. Tunkin, ‘Remarks on the Juridical itatof Customary
Norms of International Law'California Law Review49 (1961), 419, 421 (“The practice of states may
consist in their taking definitive action undertegén circumstances or, on the contrary, abstaifriom
action”); S. Séfériadés, ‘Apercu sur la coutumédjgue internationale et notamment sur son fondé'men
RGDIP, 43 (1936), 129, 143 (“... méme des actes négatifes omissions, - consécutivement répétés,
sont de nature a finir par devenir des coutumesaieant I'obligation Iégale de ne pas faire. ...
Egalement, en droit des gens, on ne saurait, resabls-t-il, ne pas reconnaitre une origine couéuena
I'obligation des Etats de s’abstenir de faire cemés représentants des pays étrangers tout antdute a
porter atteinte a leur liberté personnelle ou fadachise de leur hétel, ainsi qu'a I'obligatiorsdemées
d’occupation de respecter, sur terre, la proppétéée ennemie”); H. Meijers, ‘How is Internationaw
Made? — The Stages of Growth of International Lad the Use of Its Customary Rulebletherlands
Yearbook of International Lav@ (1978), 3, 4-5 (“the inactive are carried altmyghe active ... lack of
protest — lack of open objection to the developneétihe new rule — is sufficient for the creatidnarule
of customary law (and for the obligation to abigety’); J.L. Kunz, supranote 56, at 666; M. Mendelson,
‘The Subjective Element in Customary Internatidrelv’, British Yearbook of International La86
(2995), 177, 199 (“omissions are perfectly capablbey are sufficiently unambiguous, of consiitgt
acts of State practice”).

125 5ee also R. Kollsupranote 47, at 136 (“There is hardly any exaggeraitiosaying that custom is mainly
silence and inaction, not action”); A.M. Weisbusdpranote 67, at 7 (“if generality in the sense of
affirmative acts by most states is not necessamust at least be possible to infer acquiescemeerule
by the very large majority of states”). Danilenktfetentiates between “active and passive customary
practice”, suggesting that the latter “increasespitecedent value of active practice and thus bes@m
major factor in the process of creating generatlyepted customary norms”™: G.M. Danilenkapranote
17, at 28.
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to examine this matter further in the third repom, light of the debate in the
Commission in 2014.

43. The practice of international (inter-governmentadjganizations This is an
important field that will be covered in greater aiéin the third report?® Bearing in
mind that “[tjhe subjects of law in any legal syst@re not necessarily identical in
their nature or in the extent of their rights, aheir nature depends upon the needs
of the community™?’ the acts of international organizations on whidht&s have
conferred authority may also contribute or attestthe formation of a general
practice in the fields in which those organizatiooperate’®® In assessing the
practice of such organizations one ought to distiay between practice relating to
the internal affairs of the organization on the dmend, and the practice of the
organization in its relations with States, inteioatl organizations, etc., on the
other’® It is the latter practice that is relevant for geat purposes, and which
mostly consists of “operational activities”, deftheby one author as “the
programmatic work of international organizationsroad out as part of their overall
mission or in fulfilment of a specific mandat&®. Another important distinction
should be drawn in this context between the practié organs or other bodies
composed of the representatives of States and diabrgans composed of
individuals serving in their personal capacity, e latter cannot be said to

126 A leading work in this field is G. Cahiha coutume internationale et les organisationsrinéionales
(Pedone, 2001).

127 Reparations for injuries suffered in the servicehef United Nations, Advisory Opinion, 1.C.J. Repor
1949 p. 174, at 178.

128 5ee, for exampléReservations to the Convention on Genocide, Advi®pinion: I.C.J. Reports 1951
p.15, at p. 25Gak¢ikovo-Nagymaros Project (Hungary/Slovakia), Judgime@.J. Reports 199p. 7, at
p. 95 (Separate Opinion of Judge Weeramantry, wfars to “the practice of international financial
institutions”). See als8ecretariat memorandurat 23 (“Under certain circumstances, the praaifce
international organizations has been relied upothbyCommission to identify the existence of a nfle
customary international law. Such reliance hadedlto a variety of aspects of the practice ofrirgonal
organizations, such as their external relatiores gttercise of their functions, as well as positiadspted
by their organs with respect to specific situationgeneral matters of international relations”); R
Jennings, A. Watts (eds9upranote 37, at 31 (“the concentration of state pcaatiow developed and
displayed in international organisations and tHeective decisions and the activities of the orgatibns
themselves may be valuable evidence of generalipeaaccepted as law in the fields in which those
organisations operate);A London Statement of Principlest 19 (“The practice of intergovernmental
organizations in their own right is a form of ‘Stagractice™). But see M.E. Villigesupranote 84, at 16-
17. On this topic more generally see J. Klabbénternational Organizations in the Formation of
Customary International Law’, in E. CannizzaroPRlchetti (eds.)Customary International Law on the
Use of ForcgMartinus Nijhoff Publishers, 2005), 179-195 (atasing the question whetheltra vires
practice of such organizations may count as ‘peadtiL. Hannikainen, ‘The Collective Factor as a
Promoter of Customary International LaBaltic Yearbook of International Law (2006), 125-141. Of
course, international organizations vary greatbyrfrone another, and this needs to be borne in wiivesh
assessing the significance of their practice (&®@mmentary (8) to Article 6 of the CommissioDisft
Articles on the Responsibility of International @rgzations(2011)).

129 For example, administration of territory or peasshing operations. Indeed, such practice is nosiong
thought of as confined to “States’ relations to dhganizations” (‘Ways and Means for Making the
Evidence of Customary International Law More Readigilable’, supranote 111, at 372).

1301, Johnstone, ‘Law-Making Through the Operationativities of International OrganizationGeorge
Washington International Law Revied0 (2008), 87, 94 (discussing such activitiesydwer, in a
somewhat different context; and adding that thesigiies “are distinguished from the more expligit
normative functions of international organizatiosisch as treaty making or adopting resolutions,
declarations, and regulations by intergovernmemntdies”).
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represent States® A distinction should, moreover, be made betweer8picts of
the secretariats of international organizations prmtlucts of the intergovernmental
organs of international organizations. While bo#n@rovide materials that can be
consulted ... the greater weight ... [is] to beegivo the products of the latter, whose
authors are also the primary authors of state prac¢t® While it has been
suggested that “IOs provide shortcuts to findingtom”,*** considerable caution is
required in assessing their practi¢éConsiderations that apply to the practice of
States may also be relevant to the practice ofriaonal organizations, and the

present report should be read in that light.

44. The practice of those international organizatiosisch as the European Union)
to which Member States sometimes have transferretusive competences, may be
equated with that of States, since in particulatd§ such organizations act in place
of the Member State'$® This applies to the actions of such organizatiomsatever
forms they take, whether executive, legislativgudticial. If one were not to equate
the practice of such international organizationshwhat of States, it would in fact
mean that, not only would the organization’s preetnot count for State practice,

131 Accordingly, the work of the Commission as weftea employed as subsidiary means for determirtieg t
existence or otherwise of a rule of customary imdéonal law, “cannot be equated with State practc
evidence ampinio juris’ (H. Thirlway, ‘Law and Procedure, Part Twritish Yearbook of International
Law, 61 (1990), 1, 59-60).

132 As suggested by Mr. Tladi in his intervention dgrlast year's debate in the Commission (3182nd
meeting, 18 July 2013).

133 J.E. Alvarez)nternational Organizations as Law-makexford University Press, 2005), 592 (explaining
that “The modern resort to 10-generated forms adevwce for custom might be seen ... as a relatively
more egalitarian approach to finding this sourckaaf even if it comes, as critics charge is theeoaith
respect to GA resolutions for example, at the egpari sometimes elevating the rhetoric of states ov
their deeds”).

134 See also J. Wouters, P. De Manpranote 122, at 208 (“One should thus be mindfulto@quate the
practice of international organizations with statactice. Whether actions of international orgatiize
can be attributed to the state community as a wis@decomplex question and the answer depends on ...
divergent factors”).

135 See also Statement on behalf of the European UAiGh6/68/SR.23 (4 November 2013), para. 37 (“The
Union acted on the international plane on the bafstdmpetences conferred upon it by its founding
treaties. It was a contracting party to a signiftcaumber of international agreements, alongsidéeSt
Moreover, in several areas covered by internatitavalit had exclusive competences. Those special
characteristics gave it a particular role in therfation of customary international law, to whicleatuld
contribute directly through its actions and prazgic); see also F. Hoffmeister ‘The ContributiorEdd
Practice to International Law’, in M. Cremorizevelopments iU External Relations La@Oxford
University Press, 2008), 37-128; M. Wood, O. Sen@&tate Practice’supranote 71, at paras. 20-21; E.
Paasivirta, P.J. Kuijper, ‘Does One Size Fit AllfeTEuropean Community and the Responsibility of
International OrganizationsNetherlands Yearbook of International La36 (2005), 169, 204-212. Ms.
Jacobsson has likewise suggested that “[o]ne catisigard... [] the practice of an international
organization if that organization has the compeggncenact legislation in respect of a particulaegiion.
Such practice cannot be described solely as the aiecustomary international law by the organizatio
may also be equalled to State practice” (the Comionss 3184th meeting, 23 July 2013). But see J.
Vanhamme, ‘Formation and Enforcement of Customaigrhational Law: The European Union’s
Contribution’,Netherlands Yearbook of International La3® (2008), 127, 131 (“EC [European
Community] acts constitute EU [European Union] ficgc To depict them as State practice [that is, to
attribute them to the Member States] would denyafrtbe main features of the European Communigy, i.
its autonomous functioning on the basis of theslegive, executive and judicial powers delegateid Iy
the Member States. Moreover, the EC's internatileggall practice does faithfully represent tignio juris
of all 27 Member States [who gave a permanent comenit to accept its decisions as binding law]").
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but its Member States would be deprived or reduzktheir ability to contribute to
State practice in cases where the Member States banferred some of their public
powers to the organization.

45. The role of other non-State actork has sometimes been suggested that the
conduct of other ‘non-State actors’ such as nonegpmental organizations and
even individuals, ought to be acknowledged as ¢buting to the development of
customary international law’® Some have recalled in this context that “accordimg
Article 38 of the ICJ statute, custom ... [iS] notquered to be followed or
acknowledged ‘by states’ only, as it is actuallyyjuged by the same norm when
referring to conventions. So that, in principleaptices may emanate from state and
non-state actorst®’ The better view, however, is that, while individsiand non-
governmental organizations can indeed “play impuatrteoles in the promotion of

international law and in its observand® (for example, by encouraging State

1% For such a dynamic view of ‘participation’ in imational law-making or the call to make such psses
‘inclusive’, see, for examplarrest Warrant of 11 April 2000 (Democratic Repahiif the Conge.
Belgium), Judgment, 1.C.J. Reports 20023, at p. 155 (Dissenting Opinion of Judge acl Yian den
Wyngaert) (“the opinion ofivil society... cannot be completely discounted in the formatiboustomary
international law today”)i.egal Consequences for States of the ContinuedeRecesof South Africa in
Namibia (South West Africa) notwithstanding SeguEibuncil Resolution 276 (1970), Advisory Opinion,
I.C.J. Reports 197p. 16, at pp. 69-70, 74 (Dissenting Opinion afgeiAmmoun) (“the primary factor in
the formation of the customary rule whereby thétrigf peoples to self-determination is recognized ...
[may be] the struggle of peoples [for such causefpre they [now members of the international
community] were recognized as States ... If themnly ‘general practice’ which might be held, bajon
dispute, to constitute law within the meaning ofiéle 38, paragraph 1 (b), of the Statute of therGat
must surely be that which is made up of the conscaztion of the peoples themselves, engaged in a
determined struggle”Western Sahara, Advisory Opinion, I.C.J. Repor51p. 12, at p. 100 (Separate
Opinion of Judge Ammoun); L.-C. Chefin Introduction to Contemporary International Lad:Policy-
Oriented Perspectivend edition (Yale University Press, 2000), 34%&€‘focus on ‘states’ is unrealistic ...
the relevant patterns in behavior extend ... algbase of private individuals and representatofason-
governmental organizations”); D. Bodansky, ‘Custgym@nd Not So Customary) International
Environmental Law’Jndiana Journal of Global Legal Studie® (1995), 105, 108 (referring to the
behaviour of States and of “international organiret, transnational corporations and other non-
governmental groups”); I. Gunning, ‘Modernizing Garsary International Law: The Challenge of Human
Rights’, Virginia Journal of International Lan31 (1991), 211, 212-213 (“In particular, by qumsing the
comprehensiveness of traditional formulations dfameal sovereignty, this Article will explore the
prospect of permitting transnational and non-gowemtal groups to have a legal voice in the creaifon
custom”); C. Steer, ‘Non-State Actors in InternatibCriminal Law’, in J. D’Aspermont (ed.),
Participants in the International Legal System: Mjle Perspectives on Non-State Actors in Inteiorai
Law (Routledge, 2013), 295-310 (arguing that in ireional criminal law non-State actors such as NGOs,
judges and lawyers are those who determine theatowencontent); J.J. Paust, ‘Nonstate Actor
Participation in International Law and the PreteoSExclusion’,Virginia Journal of International Law
51 (2011), 977-1004; A. Roberts, S. Sivakumaraawinaking by Nonstate Actors: Engaging Armed
Groups in the Creation of International Humanitadiaw’, Yale Journal of International Lav87 (2012),
107-152; and W.M. Reisman, ‘The Democratization ohtemporary International Law-Making Processes
and the Differentiation of Their Application’, in.RVolfrum, V. Rében (eds.pevelopments of
International Law in Treaty MakingSpringer, 2005), 15-30.

137 3.p. Bohoslavsky, Y. Li and M. Sudreau, ‘Emerging@®mary International Law in Sovereign Debt
Governance?'Capital Markets Law Journab (2013), 55, 63. Baron Descamps’ original prepesth
regard to the rules to be applied by the Perma@entt of International Justice referred to cust@m a
“being practice between nations accepted by thelave's see K. Wolfkesupranote 6, at 3.

1387, Buergenthal, S.D. Murphfublic International Law in a Nutshelbth edition (West Publishing, 2013),
75.
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practice through bringing international law clainrs national courts or by being
relevant when assessing such practice), their astare not ‘practice’ for purposes

of the formation or evidencing of customary intetinaal law*°

46. While the decisions of international courts andtnals as to the existence of
rules of customary international law and their folation are not ‘practice™® such
decisions serve an important role as “subsidiaramsefor the determination of rules
of law”.** The pronouncements of the ICJ in particular mayygreat weight:*?

139 ¢f. conclusion 5, paragraph 2, of the Commissieinaft conclusions on subsequent agreements and
subsequent practice in relation to the interpretedif treatiesILC Report 2013para. 38): “Other conduct,
including by non-State actors, does not constgutesequent practice under articles 31 and 32. Such
conduct may, however, be relevant when assessinguthsequent practice of parties to a treaty”.aBee
the Statements on behalf of Israel and Iran irR@E3 Sixth Committee debate on the work of the
International Law Commission (availablehtp://www.un.org/en/ga/six)hA.C. Arend,Legal Rules and
International SocietyOxford University Press, 1999), 176 (“Even thougimstate actors exist, and, in
some cases, these nonstate actors have enteredt@ntmtional agreements, these actors do not erite
the process of creating general international laan unmediated fashion. In other words, the icteras
of nonstate actors with each other and with stddesot produce customary international law”); J.
D’Aspermont, ‘Inclusive law-making and law-enforcemt processes for an exclusive international legal
system’, in J. D’Aspermont (edParticipants in the International Legal System: khle Perspectives on
Non-State Actors in International LafRRoutledge, 2013), 425, 430; M.H. Mendelssmpranote 71, at
203 (suggesting that the contribution of non-Stat®rs to the formation of CIL is “inlaroadersense ...
[itis an] indirect contribution”); Y. Dinsteirsupranote 71, at 267-26%,.A London Statement of
Principles at 16. With regard to the suggestion by sometti@practice of individuals, such as fishermen,
has been recognized as giving rise to customagyriational law (see, for example, K. Wolflseipranote
93, at 4), it is probably more accurate to say Wiate “[i]t cannot be denied, of course, that ans of
individuals may create certain facts which may egoently become the subject matter of inter-state
dialogue ... in such circumstances the actions a¥iddals do not constitute a law-creating practitey
are just simple facts giving rise to internatiopedctice of states” (G.M. Danilenkbaw-Making in the
International CommunityMartinus Nijhoff Publishers, 1993), 84). See éfsdWolfke, supranote 6, at
58: “whose behaviour contributes to the practicgoisimportant; what is important is to whom theagiice
may be attributed, and above all, who it is who ‘hasepted it as law™; C. Santulsupranote 37, at 45-
46 (“Pour étre pertinent aux fins de I'élaboraté®s régles coutoumiéeres, le précédent doit poddsr
imputé a un Etat ou a une organisation internakior@euls les Etats et les organisations intemalés, en
effet, pariticipent au phénoméne coutoumier. Ladoétrdes sujets internes n’en est pas moins impt&ta
mais elle n’est juridiquement pertinente pour apjga formation de la coutume internationale qu’a
regard de la réaction qu’elle a sucitée, tolérancesprobation”).

140 see also M.H. Mendelsosupranote 71, at 202; but s€arcelona Traction, Light and Power Company,
Limited, Judgment, I.C.J. Reports 19p03, at p. 315 (Separate Opinion of Judge Amryioun
“international case-law ... [is] considered an eleh@jcustom]”’; G.M. Danilenkoibid., at 83 (“The
decisions of tribunals, and especially the judgmefthe 1.C.J., are an important part of community
practice”). Cf. L. Kopelmanas, ‘Custom as a MeanthefCreation of International LawBritish Yearbook
of International Law 18 (1937), 127, 142 (“the creation of legal ridgscustom by the action of the
international judge is an incontestable positivet"ja R. Bernhardtsupranote 84, at 270 (“This formula
[of Article 38 of the International Court’s Statutevarding judicial decision the status of subsidiaeans
for determining rules of law] underestimates the af decisions of international courts in the nerm
creating process. Convincingly elaborate judgmeften have a most important influence on the norm-
generating process, even if in theory courts appisting law and do not create new law”).

141 Article 38.1(d) of the ICJ Statute. See aBerretariat memorandurat 25-26 (observing that “The
Commission has, on some occasions, relied uposidasiof international courts or tribunals as
authoritatively expressing the status of a rulewstomary international law” (Observation 15); that
“Furthermore, the Commission has often relied upiditial pronouncements as a consideration in sdppo
of the existence or non-existence of a rule ofamstry international law” (Observation 16); and thst
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47. Confidential practice Much State practice, such as classified exchanges
among Governments, is not publicly available, atstenot for some tim&? It is
difficult to see how practice can contribute to tfermation or identification of
general customary international law unless and luitti has been disclosed
publicly.'** At the same time, a practice known among only semeven two States
may contribute to the development of a regionalecsgl or local (rather than
general) rule of customary international law, opglule to them alon&'

48. The following draft conclusion is proposed:

Draft Conclusion 7

Forms of practice

1. Practice may take a wide range of forms. It inades both physical
and verbal actions.

2. Manifestations of practice include, among othex, the conduct of
States ‘on the ground’, diplomatic acts and correspndence, legislative
acts, judgments of national courts, official publiations in the field of
international law, statements on behalf of Statesancerning codification

times, the Commission has also relied upon de@sidinternational courts or tribunals, includinigral
awards, as secondary sources for the purposertifideg relevant State practice” (Observation 17))

1421 Brownlie,supranote 121, at 19 (“the judgments of the Internati@wurt and other international
tribunals have a role in the recognition and aufbation of rules of customary international lawFpr a
recent example see the judgment of the Europeart GbHuman Rights idones and Others v. The
United Kingdom(Applications nos. 34356/06 and 40528/06), 14 dan@014, para. 198. Cf. K. Wolfke,
supranote 6, at 145 (“... judgments and opinions of indédional courts, especially of the Hague Court, are
of decisive importance as evidence of customamstulhe Court has invoked them almost as being
positive law”).

143 such confidential practice is to be distinguisfrecn practice which is simply hard to access. Rreanay
go largely unnoticed, for a variety of reasons.sTikj for example, the case where the practicediqular
States is not published in some widely accessinynf There is a special problem, to which membérs o
the Commission and States have drawn attentioh, puéctice that is primarily available in languagjest
are not widely read (which is in fact the case wiiibst languages).

144 See also V. Dinsteisupranote 71, at 275 (“Another condition for State cartd- if it is to count in
assessing the formation of custom — is that it rhegtansparent, so as to enable other Statesgone to
it positively or negatively”)JLA London Statement of Principlest 15 (“Acts do not count as practice if
they are not public”). On the “representationaldtion of doctrine [coming] up against thécret de I'étét
more generally see A. Cartstipranote 71, at 979-982. Meijers stresses that “Statesur in the creation
of law by not protesting, that is to say, by na@ating. If that is so, the states concerned musamge
opportunity to react. From this there flow two het requirements for the formation of law: it mhet
possible to indicate at least one express manifestaf the will to create a law, and this express
manifestation of will must be cognoscible for altes which will be considered as wishing to corour
the creation of the new rule if they do not protést Meijers,supranote 124, at 19). But see M. Bos,
‘The Identification of Custom in International Lav@erman Yearbook of International La@b (1982), 9,
30 (“even if facilitated, the discovery of evider[oé State practice] at times may be a problempfair
every bit of practice will find its way to digesasd collections. It is asking too much, thereftoesay that
in additions to the qualifications ... [of virtual iflmrmity, attribution to the State and generalipyhctice
should also be sufficiently perceptible to otheat& on which the customary rule-to-be may be hindi
future”).

145 The issue of regional/special/bilateral custont bél dealt with in the Special Rapporteur’s thiegart.
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efforts, practice in connection with treaties, andacts in connection with
resolutions of organs of international organizatios and conferences.

3. Inaction may also serve as practice.

4. The acts (including inaction) of internationalorganizations may also
serve as practice.

49. No predetermined hierarchyNo one manifestation of practicedaspriori more
important than the otheits weight depends on the circumstances as wetlnathe
nature of the rule in questidfi® For example, while in common parlance ‘actions
speak louder than words’, that will obviously noe kthe case when it is
acknowledged that the action is unlawttfl.At the same time, in many cases it is
ultimately the executive that speaks for the Statimternational affairs*®

50. A State’s practice should be “taken as a whot&” This implies, first, that
account has to be taken of all available practita garticular State. Secondly, it
may be the case that the various organs of thee $ftathot speak with one voice. For
example, a court, or the legislature, may adoptoaitjpn contrary to that of the
executive branch, and even within the same braiiiérdnt positions may be taken.
This may be particularly likely with the practicé fub-State organs (for example, in
a federal State); it may be necessary to look cautiously at that practice, in the same
way one would approach lower court decisions. Whar8tate speaks in several
voices, its practice is ambivalent, and such cahffhay well weaken the weight to
be given to the practice concernt&d.

146 See also B. Conforti, B. Labellsypranote 52, at 32 (“These diverse actions are notmeekby a set
hierarchy: acts of domestic courts and executigams, organs conducting foreign relations, and
representatives at international organizationsaliren an equal footing. The weight given to ti&sa
depends on the content of the international custpmge”); M. Akehurstsupranote 84, at 21 (“There is
no compelling reason for attaching greater impaao one kind of practice than to another”); K. [ikie,
supranote 6, at 157 (“The absence of any appropriateation in the Statute of the [international] Court
and the freedom enjoyed by the Court in the charakevaluation of evidence of customary law, do not
give any ground for admitting any formal hierarafythe kinds of such evidence”).

147 see, for example, the International Court’s cogsition of the principle of non-intervention in
its Nicaraguajudgment:Military and Paramilitary Activities in and agaitdlicaragua (Nicaragua v.
United States of America), Merits, Judgment, |.@gports 1986p. 14, at pp. 108-109, para. 207. See also
R. Mllerson,supranote 84, at 344 (“Of course, different categodkstate practice may have different
weight in the process of custom formation. Usuglipatters more what states do than what theylsaty,
on the other hand, at least in official inter-stegiations, saying is also doing. ‘Actual’ practimay be
weightier in the process of custom formation bplatnatic practice usually conveys more clearly the
international legal position of states. Often oaliew states may be engaged in ‘actual’ practitelew
other states’ practice may be only diplomatic @regompletely absent”).

148 See also A. Robertsypranote 112, at 62 (“Where inconsistencies emergecdinflicting practice must
be weighed, considering factors such as which rahgovernment has authority over the matter”}; bu
see |. Wuerth, ‘International Law in Domestic Csuaihd thelurisdictional Immunities of the Sta@ase’,
Melbourne Journal of International Law3 (2012), 1, 9 (“Privileging the executive brarns
unsatisfactory because a national court decisiookies the responsibility of the state as a matfter o
international law and it often provides clearerevice of th@pinio juristhan executive branch practice”).

149 Jurisdictional Immunities of the State (Germanitaly: Greece intervening), Judgment, 1.C.J. Report
2012 p. 99, at p. 136, para. 83.

150 5ee, for exampléyong Vui Kong v Public Prosecutg2010] 3 S.L.R. 489 [2010] SGCA 20 (Supreme
Court of Singapore — Court of Appeal, 14 May 20@ra. 96. For a different argument, according to
which only once differences between the practitievieed by different organs of a State disappeartban
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51. The following draft conclusion is proposed:

Draft Conclusion 8

Weighing evidence of practice

1. There is no predetermined hierarchy among the arious forms of
practice.

2. Account is to be taken of all available practie of a particular State.
Where the organs of the State do not speak with oneice, less weight is
to be given to their practice.

52. Generality of practice“lt is of course clear from the explicit terms Afticle
38, paragraph 1b), of the Statute of the Court, that the practicenfrwhich it is
possible to deduce a general custom is that ofgtheerality of States and not of all
of them” ! Indeed, for a rule of general customary internaiolaw to emerge or
be identified the practice need not be unanimousiv@rsal)™? but, it must be
“extensive™ or, in other words, sufficiently widespred¥.This is not a purely

practice of that State become “consistent and ¢apable of contributing to the development of comstry
law” see M. Akehurstsupranote 84, at 22.

151 Barcelona Traction, Light and Power Company, Limhjtéudgment, 1.C.J. Reports 1970 3, at p. 330
(Separate Opinion of Judge Ammoun).

152 5ee alsdNorth Sea Continental Shelf, Judgment, 1.C.J. Rsp®69 p. 3, at p. 104 (Separate Opinion of
Judge Ammoun) (“[Proving the existence of customatgrnational law] is therefore a question of
enquiring whether such a practice is observedimigted unanimously, but... by the generality of $tate
with actual consciousness of submitting themseleeslegal obligation”), and p. 229 (Dissenting @pn
of Judge Lachs) (“to become binding, a rule orgpgle of international law need not pass the tést o
universal acceptance. This is reflected in sevsteséments of the Court ... Not all States have, as |
indicated earlier in a different context, an oppoity or possibility of applying a given rule. Theidence
should be sought in the behaviour of a great nurob8tates, possibly the majority of States, in aage
the great majority of the interested Statebliclear Tests (Australia v. France), Judgment,J. Reports
1974 p. 253, at p. 435 (Dissenting Opinion of JudgenBek) (“Customary law among the nations does
not, in my opinion, depend on universal acceptan¢gadhrikovo-Nagymaros Project (Hungary/Slovakia),
Judgment, 1.C.J. Reports 1997, 7, at p. 95 (Separate Opinion of Judge Weenamw)a“The general
support of the international community does natairse mean that each and every member of the
community of nations has given its express andipatipport to the principle — nor is this a regunent
for the establishment of a principle of customautginational law”). For scholarly support see, for
example, J. Dugard SGyternational Law: A South African Perspectivich edition (Juta, 2012), 28 (“For
a rule to qualify as custom, it must receive ‘gafiear ‘widespread’ acceptance. Universal acceptaac
not necessary”); H. Thirlwagupranote 38, at 59 (“One thing that can be stated egitiainty is that
unanimity among all States is not a requiremeitigeeiin the sense that all States must have besmsto
have participated in [the practice], or in the setiigt there is evidence that thgnio, the view that it is a
binding custom, is held by all States”).

153 North Sea Continental Shelf, Judgment, .C.J. Ref®69 p. 3, at p. 43, para. 74.

154 5ee, for examplaélaritime Delimitation and Territorial Questions lveten Qatar and Bahrain, Merits,
Judgment, I.C.J. Reports 2004 40, at p. 102, para. 205 (referring to “[afomn and] widespread State
practice”); Delimitation of the Maritime Boundary in the Guffidaine Area, Judgment, 1.C.J. Reports
1984 p. 246, at 299, para. 111 (referring to “a sigfitly extensive and convincing practiceFjsheries
Jurisdiction (United Kingdom v. Iceland), Meritsidgment, 1.C.J. Reports 1973 3, at pp. 45, 52 (Joint
Separate Opinion of Judges Forster, Bengzon, Jordméréchaga, Nagendra Singh and Ruda) (referring
to “sufficiently widespread” and “sufficiently gers¢ and uniform” State practice), and p. 161 (Sefgar
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guantitative test, as the participation in the pi must also be broadly
representativé>’ and include those States whose interests are alpeaifected.

53. The exact number of States required for the “kifidh@ad count’ analysis of
State practice’™® leading to the recognition of a practice as ‘gafiecannot be
identified in the abstract’ In essence, what is important is that “[tlhe pieemust
have been applied by the overwhelming majority t#tes which hitherto had an
opportunity of applying it**® (including, in appropriate cases, through inacti@nd
that “[tlhe available practice ... [will be] so wideead that any remaining

Opinion of Judge Petrén) (referring to the needaftsufficiently large” number of Statedjaunda and
Others v. The President of the Republic of Soutikadand OthersJudgment of the Constitutional Court
of South Africa (4 August 2004), para. 29 (“...prebethis is not the general practice of states.miist

be accepted, therefore, that the applicants cdrass their claims on customary international a2 BvR
1506/03 Order of the Second Senate of 5 November 2008{@® Federal Constitutional Court), para. 59
(“Such practice, however, is not sufficiently widesad as to be regarded as consolidated practte th
creates customary international law”). Generaldag mdeed been described as “the key concept to the
essence of a universal customary rule”: J. Barbagaranote 119, at 7. See also tBecretariat
memorandumat 10 (“The generality of State practice has aksen regarded by the Commission as a key
consideration in the identification of a rule ostamary international law”).

155 seeNorth Sea Continental Shelf, Judgment, I.C.J. Rep®69 p. 3, at p. 42, para. 73 (“a very
widespread and representative participation...”), an2R7 (Dissenting Opinion of Judge Lachs) (“This
mathematical computation, important as it is ielftsshould be supplemented by, so to speak, arspec
analysis of the representativity of the States .r.ifkthe world today an essential factor in therfation
of a new rule of general international law is totdleen into account: namely that States with défifer
political, economic and legal systems, Stateslafaitinents, participate in the procesdipndev
International Ltd v. United States of Amerig&€SID, Award, 11 October 2002), para. 117 (“Intvesnt
treaties run between North and South, and EasW&est, and between States in these sphetesse On
a remarkably widespread basis, States have repeatd@jed themselves to accord foreign investment
such treatment. In the Tribunal’s view, such a bofigoncordant practice will necessarily have ieflaed
the content of rules governing the treatment ofifpr investment in current international lan2)BvR
1506/03 Order of the Second Senate of 5 November 20081{@® Federal Constitutional Court), para. 50
(referring to “conduct that is continuous in timedaas uniform as possible, and which takes plate avi
broad and representative participation of statesodimer subjects of international law with law-maki
authority”); ILA London Statement of Principlest 23 (“For a rule of general customary interori law
to come into existence, it is necessary for théeSieactice to be both extensive and representiti@eM.
Danilenko,supranote 139, at 94 (“The requirement of generalityangethat customary practice must
acquire a broad and representative character”).

%6 To borrow the words of Judge Dillard in his Sepeu@pinion inFisheries Jurisdiction (United Kingdom v.
Iceland), Merits, Judgment, I.C.J. Reports 19743, at p. 56.

157 See also A. Clapharaypranote 37, at 59-60 (“This test of general recogniflamong States of a certain
practice as obligatory] is necessarily a vague boeit is of the nature of customary law, whethational
or international, not to be susceptible to exadtral formulation”); J. Barbozasupranote 119, at 8
(““Generality’ seems to be a rather flexible notipn

1%8 J L. Kunz,supranote 56, at 666; and see para. 54 below on ‘speeitiected States’. See also R. Higgins,
supranote 13, at 22 (“we must not lose sight of the that it is the practice of the vast majority aites
that is critical, both in the formation of new narmnd in their development and change and possible
death”). The German Federal Constitutional Coustheld that it suffices if a rule is recognizeasling
by an overwhelming majority of States, which neetimecessarily include Germany (see Order of the
Second Senate of 8 May 2007, 2 BvM 1-5/03, 1, 2886a. 33: “A rule of international law is ‘general’
within the meaning of Article 25 of the Basic Laftiis recognised by the vast majority of statsse(
BVerfGE 15, 25 (34)). The general nature of the melates to its application, not to its content,
recognition by all states not being necessarg. éjually not necessary for the Federal Republic of
Germany in particular to have recognised the rule”)

35/68



AI/CN.4/672

inconsistent practice will be marginal and withdlitect legal effect®® At times,
even a “respectable” number of States adherindh¢opractice may not necessarily
be sufficient'®® yet it very well may be that only a relatively slinaumber of States
engage in a practice, and the inaction of otheficas to create a rule of customary
international law®*

54. Specially affected StateBue regard should be given to the practice oht&s

whose interests [are] specially affecté® where such States may be identified. In
other words, any assessment of international praatught to take into account the
practice of those States that are “affected orragted to a higher degree than other

states®® with regard to the rule in question, and such ficeacshould weigh heavily
(to the extent that, in appropriate circumstanciésmay prevent a rule from
emerging):® Which States are “specially affected” will depemglon the rule under
consideration, and indeed “not all areas ... alloelear identification of ‘specially
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%9 M.E. Villiger, supranote 84, at 30.

%0 North Sea Continental Shelf, Judgment, 1.C.J. Repid®69 p. 3, at p. 42, para. 73. See a\guyen Tuong
Van v. Public ProsecutqiSingapore Court of Appeal), [2005] 1 SLR 103;02DSGCA 47, para. 92.

181 see, for example, M. Akehurstipranote 84, at 18 (“A practice followed by a very shmimber of
States can create a rule of customary law if tleen® practice which conflicts with the rule”).

2 North Sea Continental Shelf, Judgment, 1.C.J. Repid®69 p. 3, at p. 42, para. 73 (“...With respect to the
other elements usually regarded as necessary tgefareventional rule can be considered to haverbeco
a general rule of international law, it might battreven without the passage of any considerabiedef
time, a very widespread and representative padtiicip in the convention might suffice of itselfopided
it included that of States whose interests wereiafg affected”), p. 43, para. 74 (“State practice
including that of States whose interest are spgadéfiected”), and pp. 175-176 (Dissenting Opinain
Judge Tanaka) (“It cannot be denied that the quresti repetition is a matter of quantity ... Whatdnt to
emphasize is that what is important ... [is] the nmegvhich [a number or figure] would imply in the
particular circumstances. We cannot evaluate ttificedion of the Convention [on the ContinentaleSh
by a large maritime country or the State practg@esented by its concluding an agreement on tsis b
the equidistance principle, as having exactly traesimportance as similar acts by a land-lockeahtrpu
which possesses no particular interest in the delfion of the continental shelf”). See aBisheries
Jurisdiction (United Kingdom v. Iceland), Meritsidgment, 1.C.J. Reports 1972 3, at p. 90 (Separate
Opinion of Judge De Castro) (“For a new rule oéingational law to be formed, the practice of States
including those whose interests are specially &fanust have been substantially or practically
uniform”), and p. 161 (Separate Opinion of Judgeé™® (“Hence another element which is necessary fo
the formation of a new rule of customary law issmg, namely its acceptance by those States whose
interests it affects”); J.B. Bellinger, W.J. Hayngs US government response to the International
Committee of the Red Cross stu@ystomary International Humanitarian Lawnternational Review of
the Red Cross89 (2007), 443, 445 (footnote 4); T. Trevaspranote 50, at para. 36 (“While, for instance,
it would be difficult to determine the existenceaofule on the law of the sea in the absence of
corresponding practice of the main maritime powersf the main costal States, or, as the casebmagf
the main fishing States, the silence of less inrdI8tates would not be an obstacle to such detatimimn
Similarly, rules on economic relations, such as¢éhon foreign investment, require practice of tkaénm
investor States as well as that of the main Statesdich investment is made”).

183\W.T. Worster, ‘The Transformation of Quantity irfuiality: Critical Mass in the Formation of Customar
International Law’Boston University International Law Journ&1 (2013), 1, 63. Meijers refers to “The
states which have a predominant share in a givivitgt (H. Meijers, supranote 124, at 7); Danilenko
refers to “a special interest in the relevant pples and rules” (G.M. Danilenkgupranote 139, at 95).

184 See, for exampldsisheries Jurisdiction (United Kingdom v. Icelanerits, Judgment, 1.C.J. Reports
1974 p. 3, at p. 47 (Joint Separate Opinion of Judigester, Bengzon, Jiménez de Aréchaga, Nagendra
Singh and Ruda) (“...those claims have generallyrgivge to protests or objections by a number of
important maritime and distant-water fishing Statesl in this respect they cannot be describeeiag b
‘generally accepted™).



A/CN.4/672

affected’ states™® In many cases, all States are affected equallynifteédly, some
States will often be “specially affected® as mandated by the principle of
sovereign equality, however, it is only in such aeipy that their practice may be
assessed and attributed particular wei§ht.

55. Consistency of the practiceFor a rule of customary international law to
become established, the relevant practice mustdmsistent:®® While the specific

185 .M. Danilenkosupranote 139, at 95. See also M. Mendelsamranote 124, at 186 (“the notion of
‘specially affected states’ is not very precisé/);). Aznar, ‘The Contiguous Zone as an Archeological
Maritime Zone',International Journal of Marine and Coastal La29 (2014), 1, 12. One example for such
a challenge may be found in the International Celuegality of the Threat or Use of Nuclear Weapons
case, where Judge Shahabuddeen, in his Dissenpinip®, suggested that “Where what is in issudés t
lawfulness of the use of a weapon which could alaidhmankind and so destroy all States, the test o
which States are specially affected turns not erothinership of the weapon, but on the consequesices
its use. From this point of view, all states araadly affected, for, like the people who inhabi¢h, they
all have an equal right to exist’ggality of the Threat or Use of Nuclear Weapordyigory Opinion,
I.C.J. Reports 1996. 226, at p. 414. For the same point see alsb3ip536 (Dissenting Opinion of
Judge Weeramantry).

%6 De Visscher compares the growth of customary etional law to the “formation of a road acrossartc
land”: “Among the users are some who mark thersoile deeply with their footprints than others, eith
because of their weight, which is to say their poiwehe world, or because their interests brirgnitmore
frequently this way”: C. De Visschefheory and Reality in Public International Lg®rinceton
University Press, 1968), 149.

57 See alsdLA London Statement of Principlest 26: “There is no rule that major powers havpdrticipate
in a practice in order for it to become a rule efgral customary law. Given the scope of theirasts,
both geographically angtione materiagthey often will be ‘specially affected’ by a ptee; andto that
extent and to that extent algrtbeir participation is necessary”. See dlsgality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, |.C.J. Repo®@6lp. 226, at p. 278 (Declaration of Judge Shi)
(“any undue emphasis on the practice of this ‘agiptge section’ [of “important and powerful membefs
the international community [that] play an impottesie on the stage of international politics”] viduot
only be contrary to the very principle of sovereguality of States, but would also make it moféalilt
to give an accurate and proper view of the exig@i@ customary rule”), and p. 533 (Dissentingrpi
of Judge Weeramantry) (“From the standpoint ofdteation of international custom, the practice and
policies of five States out of 185 seem to be anfficient basis on which to assert the creatiooustom,
whatever be the global influence of those five")it BeeLegality of the Threat or Use of Nuclear
Weapons, Advisory Opinion, |.C.J. Reports 19926, at pp. 312, 319 (Dissenting Opinion afghi
Schwebel) (“This nuclear practice is not a practita lone and secondary persistent objector. iEhist a
practice of a Pariah government crying out in tlidevness of otherwise adverse international opinio
This is the practice of five of the world’s majoowers, of the permanent members of the Security
Council, significantly supported for almost 50 y&hy their allies and other States sheltering utioksr
nuclear umbrellas. That is to say, it is the practif States — and practice supported by a lardevaighty
number of other States — that together represertidtk of the world’s military and economic andditial
and technological power and a very large proporiits population”);Nuclear Tests (Australia v.
France), Judgment, I.C.J. Reports 19p4253, at p. 306 (Separate Opinion of JudgesRe(fIt would be
unrealistic to close one’s eye to the attitudehat respect, of the State with the largest pomrian the
world”); T. Buergenthal and S.D. Murphsypranote 138, at 28 (“That it [practice] does not havee
universal seems to be clear. Equally undisputéigeisonclusion that, in general, the practice rhesbne
that is accepted by the world’s major powers andthtes directly affected by it”).

168 Seg, for examplé;olombian-Peruvian asylum case, Judgment of Noveg@ih, 1950: I.C.J. Reports
195Q p. 266, at pp. 276, 277 (“a constant and unifosage”);Case concerning Right of Passage over
Indian Territory (Merits), Judgment of 12 April 1@6.C.J. Reports 196(. 6, at p. 40 (“a constant and
uniform practice”);Nottebohm Case (second phase), Judgment of Aprill®65: I.C.J. Reports 195p.
4, at p. 30 (Dissenting Opinion of Judge KlaestAiyth Sea Continental Shelf, Judgment, I.C.J. Rspor
1969 p. 3, at p. 43, para. 74 (the practice must ltuadly uniform”); Fisheries Jurisdiction (United
Kingdom v. Iceland), Merits, Judgment, I.C.J. Reépd®74 p. 3, at p. 90 (Separate Opinion of Judge De
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circumstances surrounding each act may naturally,va core of meaning that
does not change” common to them is required: then that a regularity of conduct
may be observef® Where, by contrast, the practice demonstrates t“tach
specific case is, in the final analysis, differémm all the others ... [t]his precludes
the possibility of those conditions arising whicte anecessary for the formation of
principles and rules of customary law® In other words, where the facts reveal that
“there is so much uncertainty and contradiction, swch fluctuation and
discrepancy ... so much inconsistency ... and the prachas been so much
influence by considerations of political expedieroythe various cases, [] it is not
possible to discern in all this any constant andarm usage, accepted as law, with
regard to the alleged rule ..**!

Castro) (“For a new rule of international law tofbemed, the practice of States, including thoseseh
interests are specially affected, must have bebstantially or practically uniform”) and p. 50 (4bi
Separate Opinion of Judges Forster, Bengzon, Jimdméréchaga, Nagendra Singh and Ruda) (“Another
essential requirement for the practice of Stategtpire the status of customary law is that suateS
practice must be common, consistent and concor@ians contradiction in the practice of States or
inconsistent conduct, particularly emanating frévese very States which are said to be following or
establishing the custom, would prevent the ememrgeha rule of customary law”). See also the
Secretariat memorandurat 9 (“The uniformity of State practice has beegarded by the Commission as
a key consideration in the identification of a rafecustomary international law”). One scholar haiten
that in practice the two requirements of generality uniformity “meld together in a unitary anadyi
process. International lawyers cannot, for exangia)yze whether State practice is general without
having identified a practice that is uniform” (DFRdler, ‘Challenging the Classical Concept of @ust
Perspectives on the Future of Customary Internatibaw’, German Yearbook of International Lag9
(1996), 198, 202).

189 3. Barbozasupranote 119, at 7 (“The repetition of conduct istw £ssence of custom. Of course, the facts
are never the same: Heraclitus used to say thaewer bathe twice in the same river. The facts may
change, the subjects may be different, the circantgts may vary, but there is a core of meaningdies
not change. Whenever there is a repetition, therénaividual facts that belong to a common genais;
speak of repetition implies a previous abstractind elimination of a number of data belonging ® th
individual facts, the facts that occurred in réf@l. IAt the same time, a core géneric meanings kept, i.e.

a meaning that can be applied to the other sitasitio Thageneric meaningepeats itself in every
precedent and establishes the content of the aatéptStates concerned as law between them”).ISee a
G.M. Danilenkosupranote 139, at 96 (“any customary rule is a norneatjgneralization from individual
precedents”).

170 pelimitation of the Maritime Boundary in the Guffidaine Area, Judgment, I.C.J. Reports 1984246,
at p. 290, para. 81.

1 Colombian-Peruvian asylum case, Judgment of Novegdih, 1950: I.C.J. Reports 1950. 266, at p.
277. See als@orfu Channel case, Judgment of April 9th, 1940:J. Reports 1949. 4, atp. 74
(Dissenting Opinion by Judge Krylov) (“The practimfStates in this matter is far from uniform, ani$
impossible to say that an international customtexisregard to it”) and p. 128 (Dissenting Opinfmn
Judge ad hocder) (“The practice of States was so varied thgimof of the existence of such a rule [of
customary international law] was to be found®sheries case, Judgment of December 18th, 19613.1.
Reports 1951p. 116, at p. 131 (finding that where “certaiat€$” adopted or applied one rule and “other
States” have adopted a different practice, “Coneetly the [] rule has not acquired the authorita o
general rule of international lawBarcelona Traction, Light and Power Company, Limjtdudgment,
I.C.J. Reports 197(. 3, at pp. 56-57 (Separate Opinion of PresiBaistamante y Rivero) (asserting that
where [practice] is of a “sporadic nature [thafjrats in the way of any systemization” the emerg@fice
customary international law is “hardly likely ingltircumstances”isheries Jurisdiction (Federal
Republic of Germany v. Iceland), Merits, Judgme@tJ. Reports 1974. 175, at p. 212 (Declaration of
Judge Nagendra Singh) (“a widely divergent and;atidant State practice [would prevent a rule from
crystallizing]”); Arrest Warrant of 11 April 2000 (Democratic Repulii the Congw. Belgium),
Judgment, 1.C.J. Reports 2002 3, at pp. 117-118 (Separate Opinion of Judgea-Bula) (“many
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56. In establishing the consistency of practice it of, course, important to
consider situations that are in fact comparableemghthe same or similar issues
have arisert’? And while frequent repetition of a consistent fiee would naturally
lend it greater weight, “the degree of frequencys ha be weighed against the
frequency with which the circumstances arise in abhithe action constituting
practice has to be taken, or is appropridfé”.

57. Some inconsistency is not fataComplete uniformity of practice is not
required: “[tjoo much account should not be takdrswperficial contradictions and
inconsistencies®’* In the words of the International Court, “It istnio be expected
that in the practice of States the application loé tules in question should have
been perfect ... The Court does not consider tfat,a rule to be established as
customary, the corresponding practice must be isohltely rigorous conformity
with the rule. In order to deduce the existencewdtomary rules, the Court deems it
sufficient that the conduct of States should, imgral, be consistent with such rules,
and that instances of State conduct inconsisteth wigiven rule should generally
have been treated as breaches of that rule, notdasations of the recognition of a
new rule.*’

inconsistencies and equivocations fundamentallyattierizing a practice both unilateral and solitary
[mean that] no customary norm has emerged”).

172 5ee, for exampléyorth Sea Continental Shelf, Judgment, 1.C.J. Re#69 p. 3, at p. 45, para. 79;
BvR 1506/030rder of the Second Senate of 5 November 2008{&@e Federal Constitutional Court),
para 42 (“it must be particularly taken into acdoilmat the relevant state practice and the doctrinat the
Higher Regional Court has taken into consideratiotheir overriding majority refer to situatiortsat
involve only two states. In the present case, hewdggal relations exist between the Republic efmén,
as the complainant’s state of origin, the Uniteak&t of America, as the requesting state of theripand
the Federal Republic of Germany as the request¢el st residence. Accordingly, the legal consegegnc
of the alleged violation of international law da wlirectly refer to criminal proceedings in thetstaf the
forum... but to extradition proceedings in the reqeestate of residence’Prosecutor v. Fofana and
Kondewa Case No. SCSL-04-14-A, Judgment (Special CourSferra Leone Appeals Chamber), 28 May
2008, para. 406.

3 H. Thirlway, supranote 38, at 65.

174 3. Fitzmaurice, ‘The Law and Procedure of thertméonal Court of Justice, 1951-54: General Ppilesi
and Sources of LawBritish Yearbook of International Lgv80 (1953), 1, 45. See also M. Villigsypra
note 84, at 44 (“... an overly strict test ... wouldgardize the formation of customary internatioaay.|
For example, it would mean neglecting the necdgsgeneral character of customary law when exarginin
the instances of practice in too much detail. Femrtiore, what appears at first glance to be inctertis
practice may well contain as a common denominagereral rule, or there may at least be uniformity
partial or special rules. Once the rule has beocesteblished, it may well permit various options ...
Divergence from the rule may, in reality, pointato admissible exception ..."”); J. Crawfostipranote
37, at 24 (“Complete uniformity of practice is metjuired, but substantial uniformity is”); D. Bodday,
supranote 136, at 109 (“customary rules represent eggigls, but not necessarily uniformities, of
behaviour ... mistakes and violations of rules argsfime”); R. Miillersonsupranote 85, at 167 (making
the general point that “Legal regulation is needely where there are deviations from desired pastef
practice”). In Briggs’ words, “Variations from tle@ncordance, generality, or consistency of a practie
grist for judicial interpretations™: H.W. BriggsThe Colombian-Peruvian Asylum Case and Proof of
Customary International LawAmerican Journal of international Law5 (1951), 728, 729. According to
the Secretariat memorandurtWhere there was a unifying thread or theme uydey international
practice, a certain variability in practice hasaftot precluded the Commission from identifyingle of
customary international law” (at 12).

175 Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United States of America),
Merits, Judgment, |.C.J. Reports 1986 14, at p. 98, para. 186. The Court added‘thatState acts in a
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58. Duration of the practice Although rules of customary international law kav
traditionally emerged as a result of a practiceeading over a lengthy period of
time, it is widely acknowledged that there is nesific requirement with regard to
how long a practice must exist before it can ripemo a rule of customary
international law’’® As the International Court held in tHéorth Sea Continental
Shelfcase, “the passage of only a short period of tisneot necessarily, or of itself,
a bar to the formation of a new rule of customamyeinational law ... [yet] an
indispensable requirement would be that within pleeiod in question, short though
it might be, State practice, including that of 8gatwhose interests are specially
affected, should have been both extensive and alistuuniform ... and should
moreover have occurred in such a way as to showreml recognition that a rule
of law or legal obligation is involved’ While some rules may inevitably take

way prima facie incompatible with a recognized riblet defends its conduct by appealing to exceptan
justifications contained within the rule itselfethwhether or not the State’s conduct is in fastifiable on
that basis, the significance of that attitude isdofirm rather than to weaken the rule”. See also
Colombian-Peruvian asylum case, Judgment of Nove&tih, 1950: I.C.J. Reports 1950. 266, at p.
336 (Dissenting Opinion by Judge Azeveddgse concerning Right of Passage over Indian Tarit
(Merits), Judgment of 12 April 1960: I.C.J. Repdr®6Q p. 6, at pp. 40, and also in pp. 104, 107
(Dissenting Opinion of Judge Sir Percy Spendeoyth Sea Continental Shelf, Judgment, 1.C.J. Rspor
1969 p. 3, at p. 229 (Dissenting Opinion of Judge lsachn theFisheriescase the Court said that it
“considers that too much importance need not lzela¢id to the few uncertainties or contradictioeal or
apparent, which the United Kingdom Government ctaimhave discovered in Norwegian practice. They
may easily be understood in the light of the varadtthe facts and conditions prevailing in thedgreriod
which has elapsed since 1812, and are not suchrasdify the conclusions reached by the Court”
(Fisheries case, Judgment of December 18th, 1961).IReports 195%. 116, at p. 138).

176 see, for example, J. Dugard Spranote 152, at 27 (“In most cases some passage efisinequired for
a practice to crystallize into a customary ruleséme cases, however, where little practice is extéal
establish a rule, it may come into existence vapidly”); O. CortenMétholodologie du droit
international public(Editions de I'Université de Bruxelles, 2009), 1881 (“Si, auparavant, la doctrine
semblait exiger une pratique trés ancienne, lekiBons récentes de la jurisprudence ont rende cett
condition caduqueRatione temporisune coutume peut trés bien resultée d’une prafiquitée dans le
temps pouvu, ajoute-t-on généralement, qu’elleiticulierement intense et univoque”); J.L. Kunz,
supranote 56, at 666 (“... international law contains okes as to how many times or for how long a time
this practice must be repeated”); K. Wolfkepranote 93, at 3 (“this practice no longer needscimuo for
any great length of time”)LA London Statement of Principlest 20 (“... no precise amount of time is
required”). But see the Separate Opinion of Judg®i&eda-Amor irDispute regarding Navigational and
Related Rights (Costa Rica v. Nicaragua), Judgmedi). Reports 20Q%. 213, at p. 279: “Time is
another important element in the process of creafacustomary international law ... To claim the
existence of a customary right, created in sudtoat span of time, clearly contradicts the Coyt&vious
jurisprudence on the matter” (citing to tReght of Passagease); R.Y. Jennings, ‘The Identification of
International Law’, in B. Cheng (edIhternational Law: Teaching and Practi¢8tevens & Sons, 1982),
3, 5 (“Certainly practice over a more or less Ipegiod is an essential ingredient of customary Jaw”

7 North Sea Continental Shelf, Judgment, 1.C.J. Rep®69 p. 3, at p. 43, para. 74; see also p. 124
(Separate Opinion of Judge Ammoun), p. 230 (Dissgr®@pinion of Judge Lachs) (“With regard to the
time factor, the formation of law by State practiees in the past frequently been associated wéth th
passage of a long period of time. There is no dthditin some cases this may be justified. Howether,
great acceleration of social and economic chargepmed with that of science and technology, have
confronted law with a serious challenge: one itinmuset, lest it lag even farther behind events thhas
been wont to do ... the short period within which g on the continental shelf has developed and
matured does not constitute an obstacle to recimgnits principles and rules, including the equiaice
rule, as part of general law”), and p. 244 (Dissen©pinion of Judge Sgrensen) (“The possibilitg taus
been reserved of recognizing the rapid emergenaenefv rule of customary law based on the recent
practice of States. This is particularly importantiew of the extremely dynamic process of evalatin
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longer to emergé’® provided that the practice shows sufficient gefigraand
consistency, no particular duration is requirédt ought to be borne in mind in this
context, however, that “all states which could bmeobound by their inaction must
have the time necessary to avoid implicit accepeamg resisting the rule*®

59. The following draft conclusion is proposed:

Draft Conclusion 9
Practice must be general and consistent

1. To establish a rule of customary internationallaw, the relevant
practice must be general, meaning that it must beufficiently widespread
and representative. The practice need not be univeal.

2. The practice must be generally consistent.

which the international community is engaged atpressent stage of history”). The Inter-American Eou
of Human Right has held with regard to ‘customamactice’ that “the important point is that the piee is
observed without interruption and constantly, drat it is not essential that the conduct should be
practiced over a specific period of timé&gena Ricardo et alJudgment of November 28, 2003, Inter-
Am. Ct. H.R., (Ser. C) No. 104 (2003), para. 104).

185ee H. Thirlwaysupranote 38, at 64 (“If the issue to be resolved arfsequently, and is regulated in
essentially the same way on each occasion, therqméred may be short; if the issue arises only
sporadically, it may take a longer time for coresisly of handling to be observable ... It is in féut t
consistency and repetition rather than the duraifdhe practice that carries the most weight.8e @lso
H. Lauterpacht, ‘Sovereignty over Submarine AreBstjsh Yearbook of International La\27 (1950),
376, 393 (suggesting that “[t]he ‘evidence of aggahpractice as law’ — in the words of Article @the
Statute — need not be spread over decades. Angrtendio exact a prolonged period for the crystation
of custom must be proportionate to the degree lamihtensity, of the change that it purports, or is
asserted, to effect”); H. LGuoji Fa De Gainian Yu Yuanyuan (Concepts and Szuof International
Law) (Guizhou People’s Press, 1994), 91 (cited in G, ‘Gaenrational Investment Treaties and the
Formation, Application and Transformation of Cuséoyninternational Law RulesChinese Journal of
International Law 7 (2008), 659, 661).

1 see also . Brownliesupranote 121, at 19; E. Jiménez de Aréchaga, ‘Genearaise in Public
International Law’, 15%Recueil des Courl978), 25 (“The Court's acceptance of a quickituring
practice shows that the traditional requiremerdwftion is not an end in itself but only a meahs o
demonstrating the generality and uniformity of eegi State practice”); L.B. Sohn, ‘Unratified Trestias
a Source of Customary International Law’, in A. BHs Siblesz (eds.Realism in Law-Making: Essays in
International Law in Honour of Willem Riphagédartinus Nijhoff Publishers, 1986), 231, 234 (&'h
length of time over which a practice has enduretbiscrucial for formation of custom. More importast
the strength of other factors — frequency and repetof the practice, number of States that havgaged
in the practice, and the relative strength of opmppractice”); S. Rosennsypranote 79, at 55 (“It is not
necessary that this line of conduct should have peesued over a long period of time, although rdisses
of ‘quickie’ or spontaneous production of customargs must be treated with reserve. It is more
important to establish that there is widesprea@ptacice of the view that such conduct is in configrm
with the law and is required by the law, togethéhwexperience of actual conduct consonant theh&jvit
Cf. M.P. ScharfCustomary International Law in Times of Fundamefthhnge: Recognizing Grotian
MomentgCambridge University Press, 2013).

180H. Meijers,supranote 124, at 23-24 (asserting that “[a]ll statext fall within the potential reach of the
nascent rule must get an opportunity to protesinagas emergence”). But see G. Arangio-Rsizpra
note 17, at 100 (“Particularly nowadays any actioomission of a State is known all over the wavith
the immediateness of a ray of light”).
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VI.

3. Provided that the practice is sufficiently genel and consistent, no
particular duration is required.

4. In assessing practice, due regard is to be givao the practice of
States whose interests are specially affected.

Accepted as law

60. The second element necessary for the formation &hhtification of
customary international law — acceptance of then&al practice’ as law - is
commonly referred to a®pinio juris (or “opinio juris sive necessitatls This
“subjective element” of customary international laeqguires, in essence, that the
practice in question be motivated by a “conceptiothat such action was enjoined
by law”.'® States are to “believe[] themselves to be applyanmandatory rule of
customary international law*®? or, in other words, “[feel] legally compelled to ...
[perform the relevant act] by reason of a rule o§tomary law obliging them to do
s0”.»¥ |t is this “internal point of view* through which regularities of conduct
may harden into a rule of law, and which enabletissinction to be made between
law and non-law® As Judge Chagla put it, “... custom under internaaiolaw
requires much more than [a piling up of a large bemof instances]. It is not
enough to have its external manifestation proved; it is equally important that its
mental or psychological element must be establiskteid this all-important element
that distinguishes mere practice or usage fromaustin doing something or in
forbearing from doing something, the parties muselfthat they are doing or

181 M.0. HudsonThe Permanent Court of International Justice, 199@2 — a TreatiséMacmillan, 1943),
609.

182 North Sea Continental Shelf, Judgment, 1.C.J. Ref969 p. 3, at p. 44, para. 76.

183 North Sea Continental Shelf, Judgment, I.C.J. Repk869 p. 3, at pp. 44-45, para. 78.

184 p. Bodanskysupranote 136, at 109.

185 A practice unaccompanied by such a sense of dlgiigeoes not contribute to customary internatidawi.
See alsdNorth Sea Continental Shelf, Judgment, I.C.J. Ref#69 p. 3, at p. 44, para. 77 (“Not only
must the acts concerned amount to a settled peattit they must also be such, or be carried ostich a
way, as to be evidence of a belief that this pcaas rendered obligatory by the existence of @ ofilaw
requiring it. The need for such a belief, i.e., &xéstence of a subjective element, is implicittia very
notion of theopinio juris sive necessital)s Jurisdictional Immunities of the State (Germanjtaly:
Greece intervening), Judgment, |.C.J. Reports 20199, at p. 123, para. 55 (“While it may be ttiat
States sometimes decide to accord an immunity exiensive than that required by international Ieow,
present purposes, the point is that the grant ofunity in such a case is not accompanied by thaisig
opinio juris and therefore sheds no light uponigiseie currently under consideration by the Cou88e
also H.W.A. Thirlway supranote 81, at 48 (“while the requirementagfinio juris does undoubtedly give
rise to many problems in practice ... it is admityedifficult to distinguish between usage which has
become binding as customary law and usage whichdtas. without allowing the psychological element
in the creation of custom to creep back into ttseutision by a devious route and under another name”
On the important function afpinio jurisin preventing generally unwanted general pradtice becoming
customary international law see C. Dahlman, ‘Thedfion ofOpinio Jurisin Customary International
Law’, Nordic Journal of International Lay81 (2012), 327-339. Villiger has remarked that &ddition,
theopinio serves in particular to distinguish violationgloé customary rule from subsequent
modifications to the rule — a test not withoutsignificance in view of the dynamic nature of cuséoy
international law. As long as the previaysinio has not been eroded, and the m@nio is not
established, the diverging practice remains a faithrer of persistent or subsequent objection” (M.E.
Villiger, supranote 84, at 48).
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forbearing out of a sense of obligation. They mlestk upon it as something which
has the same force as law ... there must be arridireg feeling of compulsion — not
physical but legal™®

61. Other motives for actian‘Acceptance as law’ is to be distinguished from
other, extra-legal considerations that a State heye with regard to the practice in
guestion. In ascertaining whether a rule of customiaternational law exists it
ought to be established, therefore, that the releyaractice was not motivated
(solely) by considerations such as “courtesy, goeiyhbourliness and political
expediency*® as well as “convenience or traditioff® States must have accorded
deference to a rule “as a matter of legal obligatand not merely as a matter of

18 Case concerning Right of Passage over Indian TayritMerits), Judgment of 12 April 1960: 1.C.J.
Reports 1960p. 6, at p. 120 (Dissenting Opinion of Judge Thagferring to local custom but relies in
this context on the general language of Articlel@®. of the Statute of the Court).

187 Colombian-Peruvian asylum case, Judgment of Novegdih, 1950: 1.C.J. Reports 1950. 266, at pp.
285, 286 (adding that “considerations of convergemcsimple political expediency seem to have hed t
territorial State to recognize asylum without ttatision being dictated by any feeling of legal
obligation”). See als€ase concerning Right of Passage over Indian Tari{Preliminary Objections),
Judgment of November 26th, 1957: I.C.J. Reportd 195125, at p. 177 (Dissenting Opinion of Judge
Chagla) (“[the State] must go further and estaltligti ... [the practice was] enjoyed ... as a matteighit
and not as a matter of grace or concessidllear Tests (Australia v. France), Judgment,J. Reports
1974 p. 253, at p. 305 (Separate Opinion of JudgeeRe(f[refraining from a conduct must be] motivated
not by political or economic considerations butabgonviction that ... [that certain conduct is] pluted
by customary international law"Military and Paramilitary Activities in and againsticaragua
(Nicaragua v. United States of America), Meritsdgiment, 1.C.J. Reports 1986. 14, at p. 109 (where the
Court contrasted “statements of international gdlfcom “an assertion of rules of existing intericetal
law™); Case concerning rights of nationals of the Unitéaté&s of America in Morocco, Judgment of
August 27th, 1952: .C.J. Reports 19952176, at p. 221 (Dissenting Opinion of Judgeskivorth,
Badawi, Levi Carneiro and Sir Benegal Rau) (refgytio “asserting usage as at least one basis riflits
... [and thus] It was not, therefore, a case of ngnarcious tolerance™)Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, |.C.J. Repo®@6lp. 226, at pp. 423-424 (Dissenting Opinion of
Judge Shahabuddeen) (“It is also important to raweind that bare proof of acts or omissions alttge
constituting State practice does not remove thd teeterpret such acts or omissions. The fadt $tates
may feel that realities leave them no choice butatevhat they do does not suffice to exclude whey do
from being classified as part of State practiceyjgted, however, that what they do is done in thieeb
that they were acting out of a sense of legal alilig..."); Arrest Warrant of 11 April 2000 (Democratic
Republic of the Conge Belgium), Judgment, 1.C.J. Reports 20023, at p. 145 (Dissenting Opinion of
Judge ad hoc Van den Wyngaert) (“A ‘negative pcactf States’, consisting in their abstaining from
instituting criminal proceedings, cannot, in its&lé seen as evidence of@pinio juris. Abstinence may
be explained by many other reasons, including esyrtpolitical considerations, practical concenmd a
lack of extraterritorial criminal jurisdiction. Oplf this abstention was based on a conscious idec
the States in question can this practice genetst®imary international law”); C. De Visscheupranote
166, at 149 (“Governments attach importance tongjstshing between custom, by which they hold
themselves bound, and the mere practices ofteateicby considerations of expediency and therefore
devoid of definite legal reasoning. The fact thd {s often a political interest is no reasondenying its
significance”).

18 North Sea Continental Shelf, Judgment, 1.C.J. Repi®69 p. 3, at p. 44, para. 77 (“There are many
international acts, e.g. in the field of ceremomiadl protocol, which are performed almost invagiablt
which are motivated only by considerations of cesyt convenience or tradition, and not by any sefise
legal duty”). See als@ontinental Shelf (Libyan Arab Jamahiriya/Maltajdgment, 1.C.J. Reports 1985
p. 13, at p. 69 (Separate Opinion of Vice-Presi&aite-Camara) (“In support of the distance priecip
political and diplomatic convenience can be invokdalt this is hardlppinio juris sive necessitaljs
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reciprocal tolerance or comity® ‘Acceptance as law’ is not to be confused with
considerations of a social or economic nature ejtffealthough these may very well
be present especially at the outset of the deveéoyiraf a practice.

62. Nor may practice motivated (solely) by the needctimply with treaty (or
some other extra-customary) obligations be takeniraBcating ‘acceptance as
law:*®* when the parties to a treaty act in fulfilment dieir conventional

obligations, this does not generally demonstrat ekistence of aopinio juris.**?
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189

190

191

192

Fisheries Jurisdiction (United Kingdom v. Icelanierits, Judgment, 1.C.J. Reports 19p4 3, at p. 58
(Separate Opinion of Judge Dillard).

See alsdNorth Sea Continental Shelf, Judgment, I.C.J. Red®69 p. 3, at p. 23 (where the Court said of
the equidistance method of maritime delimitatidm: $hort, it would probably be true to say thatotioer
method of delimitation has the same combinatioprattical convenience and certainty of applicatiet
these factors do not suffice of themselves to cdrwhkat is a method into a rule of law, making the
acceptance of the results of using that methodyatuliy in all cases in which the parties do noeagr
otherwise ... Juridically, if there is such a rutepust draw its legal force from other factors thiag
existence of these advantages, important thoughritzey be”);South West Africa, Second Phase,
Judgment, 1.C.J. Reports 19686 6, at p. 34 (“Humanitarian considerations roagstitute an inspirational
basis for rules of law ... Such considerations do hatvever, in themselves amount to rules of law. Al
States are interested — have an interest — inrsatfers. But the existence of an "interest" dogohiself
entail that this interest is specifically jurididalnature”).

See also O. Schachter, ‘Entangled Treaty and @usito Y. Dinstein, M. Tabory (eds.)nternational Law
at a Time of Perplexity: Essays in Honour of ShaRtzssennéMartinus Nijhoff Publishers, 1989), 717,
729; A. OrakhelashviliThe Interpretation of Acts and Rules in Public in&ional Law(Oxford

University Press, 2008), 81 (“Practice in complemgth some other extra-customary rule will not be
independent evidence of customapinio juris, as was established in therth Seacase”). Baxter pointed
to a paradox in this context, according to whicls tAe express acceptance of the treaty incredses, t
number of States not parties whose practice isaatediminishes” (R.R. Baxter, ‘Treaties and Custom
129Recueil des Courdl970), 27, 73; see also R. Cryer, ‘Of Customalies, Scholars and the Gavel:
The Influence of the International Criminal Triblman the ICRC Customary Law Studygurnal of
Conflict and Security Layd1 (2006), 239, 244 (“In some ways, it can beawbfficult to appraise
practice in relation to a norm that has a pre-gxgdreaty basis, as the practice of parties tdréegies

inter secan be attributed to the existence of the treaty”)

See, for exampléjorth Sea Continental Shelf, Judgment, I.C.J. Re®69 p. 3, at p. 43, para. 76
(“over half the States concerned, whether actintatanally or conjointly, were or shortly becamertpes

to the Geneva Convention, and were therefore prablynso far as they were concerned, acting actoally
potentially in the application of the Conventiomof their action no inference could legitimatelydsawn
as to the existence of a rule of customary intésnat law ...”); Case concerning rights of nationals of the
United States of America in Morocco, Judgment gfusti27th, 1952: 1.C.J. Reports 1952 176, at pp.
199-200 (“throughout this whole period [of 150 ygathe United States consular jurisdiction wafait
based, not on custom or usage, but on treaty righfghere is] not enough to establish that theeStat
exercising consular jurisdiction in pursuance ety rights enjoyed in addition an independers titl
thereto based on custom or usag®ijitary and Paramilitary Activities in and againsticaragua
(Nicaragua v. United States of America), Meritsgginent, 1.C.J. Reports 1986. 14, at p. 531
(Dissenting Opinion of Judge Jennings) (“... them @vious difficulties about extracting even a slin

of relevant ‘practice’ on these matters from thbehaour of those few States which are not parbebe
Charter; and the behaviour of all the rest, andfirio juris which it might otherwise evidence, is surely
explained by their being bound by the CharterfitseQuestions relating to the Obligation to Prosecute o
Extradite (Belgiunv. Senegal), Judgment, I.C.J. Reports 201222, at p. 479 (Separate Opinion of
Judge Abraham) (“such an approach does not denadastre existence of apinio juris, that is to say, a
belief that there exists an obligation ... outsidawy conventional obligation”Prosecutor v. Delad,

Case No. IT-96-21-T, Judgment (ICTY Trial Chamb&f,November 1998, para. 302. The United States
Supreme Court has likewise referredime Paquete Habanzase (1900) to a rule of international law
existing “independently of any express treaty tveofpublic act”: 175 U.S. 677, 708. See also P.Kam
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By contrast, where States act in conformity wittreaty by which they are not (yet)
bound or towards States not parties to the trahtyexistence of ‘acceptance as law’
may indeed be establishé¥.This may also be the case where non-parties teatyt
act in accordance with rules embodied therein, aseixample with certain non-
parties to the United Nations Convention on the lafwhe Sed™

63. Where States “freely have recourse [to a set diedéiht methods] in order to
reconcile their national interests”, there is uspalo indication of “anyopinio juris
based on the awareness of States of the obligatature of the practice
employed”*® In other words, “the practice of States does wstify the formulation
of any general rule of law” where such States ara iposition to select a practice
appropriate to their individual circumstances (ahdve thus not recognized a
specific practice as obligatoryj®

64. Acceptance as law is generally to be sought witbpeet to the interested
States, both those who carry out the practice iastjon and those in a position to
respond to it: “either the States taking such actiw other States in a position to
react to it, must have behaved so that their conduevidence of a belief that this
practice is rendered obligatory by the existencaafile of law requiring it In

the modern reality of multiple multilateral foracduinquiry into what some refer to
as “individual opinio juris’ may be complemented or assisted by a search for

supranote 24, at 204 (“This will not often be a problenregard to determining whether the convention
codified a pre-existing rule of law, given the exdive preparatory work and opportunities for explic
comments throughout the process of adopting aicatliin convention, as well as the circumstanceb®f
adoption, which will shed light on this issue”).

193 see, for example, the reference to Venezuelaripesio Colombian-Peruvian asylum case, Judgment of
November 20th, 1950: I.C.J. Reports 1980266, at p. 370 (Dissenting Opinion by JudgbaalCaicedo
Castilla).

% n Peru v Chilebefore the International Court of Justitee Agent of Peru stated that “Peru accepts and
applies the rules of the customary international ¢é the sea, as reflected in the [Law of the Sea]
Convention”:Maritime Dispute (Perw. Chile), CR 2012/34p. 43, para. 10 (Wagner).

1% North Sea Continental Shelf, Judgment, 1.C.J. Repi®69 p. 3, at p. 127 (Separate Opinion of Judge
Ammoun). Unless, of course, the rule itself perraéseral courses of action.

1% Fisheries case, Judgment of December 18th, 19613.IReports 195%. 116, at p. 131.

97 Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United States of America),
Merits, Judgment, I.C.J. Reports 1986 14, at p. 109 (citation omitted); see &&se concerning Right
of Passage over Indian Territory (Merits), Judgmehi2 April 1960: I.C.J. Reports 1960. 6, at p. 121
(Dissenting Opinion of Judge Chagla) (“There mwesth equally clear realization on the other sidarof
obligation...”); Barcelona Traction, Light and Power Company, Limhjtdudgment, I.C.J. Reports 1970
3, at pp. 315 (Separate Opinion of Judge Ammoum)p(actice only contributes to the formation of a
customary rule if ... both the State which availslitthereof or seeks to impose it and the Statekvhi
submits to or undergoes it regard such practi@xpsessing a legal obligation which neither maydel’g
H. Thirlway, supranote 38, at 70-71. By contrast, authors have samestsuggested that it is mainly the
opinio juris of either group of States which is most importémtithe view that thepinio juris of the
‘receiving’ states is most important see, for exkanld. Wolfke,supranote 6, at 44,47 (“For a typical
custom it suffices that the acceptance of the paeis law should be presumed upon all circumstaote
the case in question, above all on the attitude¢éaeonduct, of the accepting states to be bourieby
customary rule ... It should be added that the requémt of any ‘feeling of duty’ or ‘conviction’ omé
part of the acting state is even somewhat illogisialce what is legally important is only the réactof
other states to the practice, in particular, whethey consider it as required by law or legallyrpitted”);
I.C. MacGibbon, ‘Customary International Law and Ascence’British Yearbook of International Law
33 (1957), 115, 126 (“Thepinio jurisis, of course, relevant to the formation of cusioprights, but only
from the standpoint of the States affected by #eza@se of the right in question ...").
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“coordinated or generadpinio juris’,*® that is, acceptance of a certain practice as
law (or otherwise) by a general consensus of Stateduch like the convenience
afforded by examining practice undertaken jointly $tates, this may make it easier
to identify whether the members of the internatiocammunity are indeed in

agreement or are divided as to the binding natdiree @ertain practice.

65. While the idea that acceptance as law is neceskaryhe transformation of
habitual practice into a legal rule dates backh® ancient world® the Latin phrase
opinio juris sive necessitatis of far more recent origin. Literally meaning Iked
(or opinion) of law or of necessity"" this “technical name®? for the subjective
element is usually shortened toginio juris’, a fact that may well have “its own
significance. What is generally regarded as reqlisethe existence of ampinio as
to the law, that the law is, or is becoming, susht@ require or authorize a given

action” 2%

66. Scholars attempting to expound on the meaning andtfon of the concept of
opinio juris have wrestled not only with its linguistic indet@nacy and uncertain
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1% gee, for example, G.M. Danilenksypranote 139, at 102-107.

199 5ee also A. Pellesupranote 17, at 819 (citing to several cases when stigmethat “in parallel with
practice, [the International Court of Justice] wadlually rely on a general opinion, not that oft&a
individually”); E. Jiménez de Aréchagsypranote 179, at 11 (“[The International Court] haarsaed for
the general consensus of States instead of adagtdogitivist insistence on strict proof of the sent of
the defendant State”); P.B. Casella, ‘Contemporfaends orOpinio Jurisand the Material Evidence of
Customary International Law’, 2013 Amado Lecturéobethe Commission (speaking notes available with
the Special Rapporteur)@pinio jurisis no longer to be viewed as individual opinioroag or of certain
states, but presently as collective statementsedisby the international community, as a whole or
substantial part of it); J. Charney, ‘Remarks an@ontemporary Role of customary International Law’
ASIL/NVIR Proceedingd995), 21 (“Some maintain that individual Statasst choose to accept the norm
as law. But clearly acceptance is required onlyheyinternational community and not by every indial
State and other international legal persons”). dudgron, in his Partly Dissenting OpinionN@himana
et al. v. ProsecutoflCTR Appeals Chamber), suggests that where as&msus among states has not
crystallized, there is clearly no norm under custoninternational law” (Case No. ICTR-99-52-A, 28
November 2007, paras. 5-8); see dlegality of the Threat or Use of Nuclear Weapordigory Opinion,
I.C.J. Reports 1996. 226, at p. 315 (Dissenting Opinion of JudgevBbel) (“vehement protest and
reservation of right, as successive resolutiorth®iGeneral Assembly show ... abort the birth orisatv
of opinio juristo the contrary”).

290 crawford refers to Isidore of Seville’s (c540-6F)Etymologiae, Liber V: De Legibus et Temporibeis
3, 883-4, where it is said that “Custom as lawsislelished by moral habits, which is acceptedasathen
written law is lacking: it does not make a diffecerwhether it exists in writing or reason, sincsn too
commits to law ... Custom is so called also becatuisen common usage” (J. Crawfosljpranote 37, at
26). For an “intellectual genealogy” of the “exingredient” of customary international law see Bdkns,
E.A. Young, ‘How Customary Is Customary Internatibhaw?’, William & Mary Law Review54 (2013),
885-920.

21 Thirlway has proposed the following translation light of its application in law”: “the view (or
conviction) that what is involved is (or, perhagisould be) a requirement of the law, or of necgsé.
Thirlway, supranote 38, at 57).

225 Rosennesupranote 79, at 55.

03, Thirlway, supranote 38, at 78. See also L. Millan Mosnipranote 38; R. Huesa Vinaix&) Nuevo
Alcance de la “Opinio luris” en el Derecho Internanal Contemporanegtirant lo blanch, 1991). Some
have suggested fapinio juris an additional role beyond the one commonly acabtdet with regard to
customary international law: see, for example,RDiesenting Opinion of Judge Cancado Trindade
Jurisdictional Immunities of the State (Germamnytaly: Greece intervening), Judgment, I.C.J. Reépor
2012 p. 99, at p. 283, para. 290 (“one should notymigsvery restrictive view afpinio juris, reducing it
to the subjective component of custom and distanitiftom the general principles of law”).
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provenancé™ but also with long-standing theoretical problemssaciated with
attempting to capture in exact terms the amorphmegess by which a pattern of
State conduct acquires legal for®2In particular, some have debated whether the
subjective element does indeed stand for the bétiebpinion) of States, or rather,
for their consent (or willf°® Others have deliberated toginio juris ‘paradox’, that
“vicious cycle argument” which questions how a newle of customary
international law can ever emerge if the relevamgsicice must be accompanied by a
conviction that such practice is already I&WStill others have questioned whether
States may be capable at all of having a béffednd whether such inner motivation
can ever be prove®® Several writers have argued thapinio juris ought to be

24 see, for example, M. Mendels@upranote 124, at 194, 207 (“it is submitted that theuistic
incoherence of the phrasginio juris sive necessitatigflects a certain incoherence of the thoughtrizkhi
it ... for its part, [it] is a phrase of dubious pemance and uncertain meaning”).

25 see also E. Kadens, E.A. Yousgpranote 200, at 907 (“The central problem of custamcerns the
‘extra ingredient’ necessary to transform a repetipractice into a binding norm. And a centraktas of
our historical discussion is that this ld&aysbeen the central problem”).

2% As has been noted by scholars, the PCIJ and thkd@Jreferred to both notions of will and belisé,
respectivelyThe Case of the S.S. “Lotus” (France/Turkey¥1J, Series A, No. 10, p. 18prth Sea
Continental Shelf, Judgment, I.C.J. Reports 1969, at p. 44, para. 77). For attempts to reiteitize two
approaches see, for example, lib& London Statement of Principlest 30 (“It is possible to achieve an
elision or apparent reconciliation of these tworapphes by using such terms as “accepted” or
“recognized” as law"); O. Elias, ‘The Nature of tBabjective Element in Customary International Law’
International and Comparative Law Quarter4 (1995), 501-520.

27 5ee, for example, H. Kelsen, ‘Théorie du droieinational coutumierRevue internationale de la théorie
du droit, X (1939), 253, 262-5, reproduced in C. Lelidans Kelsen, Ecrits fran¢ais de droit international
(Presses Universitaires de France, 2001), 61;Isedda Taki, Opinio Jurisand the Formation of
Customary International Law: A Theoretical AnalysiSerman Yearbook of International La&l (2008),
447, 450. (On some of the proposed solutions t¢pm@adox’ see T. Maluwa, ‘Custom, Authority and
Law: Some Jurisprudential Perspectives on the Fhao€ustomary International LawAfrican Journal
of International and Comparative Law (1994), 387-410; A. Verdross, ‘Entstehungsweised
Geltungsgrund des universellen volkerrechtlichew@wmheitsrechtsZabRV 29 (1969), 635-653; J.
Tasioulas, Opinio Jurisand the Genesis of Custom: A Solution to the ‘Baxd, Australian Yearbook of
International Law 26 (2007), 199-205; D. Lefkowitz, ‘(Dis)solvinge Chronological Paradox in
Customary International Law: A Hartian Approad@ignadian Journal of Law and Jurisprudenéd
(2008), 129-148; A.A. D’Amatcsupranote 66, at 52-53; B.D. Lepar@ustomary International Law: A
New Theory with Practical Implicatior{f€ambridge University Press, 2010), 112; O.A. &li@.L. Lim,
The Paradox of Consensualism in International L(giwer Law International, 1998), 3-21.

28 gee, for example, A. D’Amatsupranote 83, at 471 (“it is an anthropomorphic fallasyhink that the
entities we call states can ‘believe’ anything;sthilnere is no reason to call for any such suhjectnd
wholly indeterminate test of belief when one igatpting to describe how international law works and
how its content can be proved”); B. Cheng, ‘Custdime Future of General State Practice In a Divided
World’, in R.St.J. Macdonald, D.M. Johnston (ed$he Structure and Process of International Law:
Essays in Legal Philosophy Doctrine and Thehartinus Nijhoff Publishers, 1983), 513, 530 (the
first place, there is the question whether stdtesg legal entities, can ‘think’, but this is anple matter
of imputability in international law. If states c&tt’ and ‘commit illegal acts’ through their agenpwhy
can they not ‘think’? Are theirs all mindless act$® next question is, can we really establistibeght
of man, let alone that of a legal person? Thisiisld chestnut. In law, one has no difficulty it@gaining
the ‘intention of the parties’, the ‘intention dfet legislator,mens rea‘willfulness,” and a host of other
psychological elements everyday. In law, these lpsipgical elements need not correspond to reality.
They are simply what, in lawyers’ logic, are dedhietfrom what has been said or done”).

209 M. Akehurst,supranote 84, at 36 (“The traditional view seeks evideotwhat States believe; the present
author prefers to look for statements of belieSbgtes”); H. Takisupranote 207, at 447 (“it is possible to
solve the ‘problem of proof’ by means of inferritige inner consciousness of the acting individuadnfr
some external phenomena (for example observabliductyi); J.L. Slama,Opinio Jurisin Customary
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understood as embodying ethical principles and titgra® while others deny the
relevance of such considerations in this contékfThese academic debates and
others, referred to by one author as “formidabfé” often reflect deeper
controversies on (international) law more broatfyThe subjective element of
customary international law has, however, “creatasre difficulties in theory than
in practice””*and the theoretical torment which may accomparig the books has

rarely impeded its application in practit®.
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International Law’ Oklahoma City University Law Revighb (1990), 603, 656 (“A state’s actions,
express statements, consent, acquiescence, proielstsk of protests, are all objective factorpatale of
manifesting opinio juriy.

20 g5ee, for example, R. Wolfrum, ‘Sources of Inteiora! Law’, inMax Planck Encyclopedia of Public
International Law(2012), para. 25 Qpinio iuris, the belief that a certain conduct is requiregemmitted
under international law, is in fact a convictiomtlsuch conduct is just, fair, or reasonable andhfat
reason is required under law”).

2 gee, for example, K. Skubiszewskijpranote 84, at 838 (“The assertions of a right by Btate or States,
the toleration or admission by others that the farare entitled to that right, the submission  th
obligation — these are phenomena that are evidgfitbe States’ opinion that they have moved from th
sphere of facts into the realm of law. For rightd duties here have a strictly and exclusivegal
connotation, and not moral, ethical, or one dictdtg courtesy or convenience”); M. Akehustpranote
84, at 37 (“A statement that something is morabiligatory may help to create rules of international
morality; it cannot help to create rules of intdio@al law”).

12| C. MacGibbonsupranote 197, at 125.

213 5ee also M. Mendelsosypranote 124, at 177 (“One reason why the controvetséare continued for so
long without resolution is that the holders of diint theories are able to find in the phenomerioat w
they want to see, thereby strengthening their preseptions”); K. Wolfkesupranote 6, at 44 (“the
differences of opinion on this subjective elemedntustom are closely combined with endless dispaoites
what is international law in general and on theatbed ‘basis of binding force’ of that law”); Jldbbers,
supranote 128, ay 180 (“More importantly perhaps, theyvéea of customary law provokes all sorts of
debates not just because of the practical relevemmdined with the inherent indeterminacy of théamg
but also because of its acute political relevatids.through the sources of international law (andtom
still ranks as one of the two main sources of izaticular legal order) that political values aggry
distributed, which renders sources doctrine in gdrfeghly volatile ... Small wonder then that sowsce
doctrine continues to provoke debate, and smalldeothen that most of the debate tends to be
methodological in nature”); D.P. Fidlesypranote 168, at 199 (“the problems associated with ClI
ultimately stem from competing perspectives onritaonal relations”). Many of the difficulties and
debates owe to a temporal analysis of the subgetement, that is, of its role in a rule’s eadynfiative
stage as opposed to later emergence and identficaee also A. Orakhelashviiypranote 191, at 80-
84. Cheng’s observation is most relevant here:tfeoy to a rather prevalent viewpinio jurisis not
necessarily the recognition of the binding charagt& pre-existing rule in which case the questidses
as to the origin of the pre-existing rule itseff.d horizontal legal system like international lavinere the
subjects are also the law-makepinio jurisis simply what the subject/law-maker at any givesment
accepts as law, as general law...”: B. Cheng, ‘OrNtaire and Sources of International Law’, in B.
Cheng (ed.)International Law: Teaching and Practi¢8tevens & Sons, 1988), 203, 223.

214 4. W. Briggs,supranote 174, at 730 (adding that “Theoretical diffiws involved in the determination of
these elements [required for the establishmentrofeaof customary international law] or of the hmads
and procedures by which customary rules of intésnat law are created or evolve from non-obligatory
practice often receive more attention than thetfzatin a given case courts have relatively litiig&culty
in determining whether or not an applicable rulewdtomary international law exists” (at 729)). S
ILA London Statement of Principlest 30 (“... in the real world of diplomacy the neatfof the subjective
element in customary international law] may be f@&blematic than in the groves of Academe”); Se.\Ye
‘The News thaOpinio Juris“ls Not a Necessary Element of Customary [Inteomet] Law” Is Greatly
Exaggerated’German Yearbook of International La48 (2000), 227, 230 (“The idea @pinio juris
remains the chief culprit in creating confusion agnecholars and practitioners of international iaw
general, but this is probably more so among legzortists”); C. De Visschesupranote 166, at 149
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67. The International Court has used a range of diffeexpressions to refer to the

subjective element imported by the words “accepasdlaw” in its Statute. These
include a “feeling of legal obligation”;**® “a belief that [the] practice is rendered
obligatory by the existence of a rule of law redugr it ... [a] sense of legal

duty”;?*" a “recognition of necessity”;?*® a “conviction of necessity”;?*° “a belief in

the respect due to this longtablished practice”;?° “a deliberate intention ... a

common awareness reéting the conviction... as to [a] right”;?** “the general

feeling... regarding the obligatory character of [the practice]”;?* an “actual
consciousness of submitting [] to a legal obligatior a “consciousness of the

binding nature of the rule”;**® “a conviction that they [the parties] are applyitiee

law”;?** and “a conviction, a conviction of law, in the rdsof [States], to the effect
that they have... accepted the practice as a rulawfthe application whereof they
will not thereafter be able to evad&®.Other courts and tribunals, as well as States,
have likewise drawn upon a rich fund of vocabulaity referring to this
‘psychological’/ ‘qualitative’/ ‘immaterial’/ ‘attiudinal’ requirement of customary

international law?®® In general, however, all such references appeaexjress a

(footnote 29) (“... proving the existence of the gsylogical element of custom does not present the
insurmountable difficulties sometimes alleged”)JEnénez de Aréchagsiipranote 179, at 24 (referring
to the argument that obtaining evidence of thetemie ofopinio jurisin concrete cases is difficult when
saying that “This difficulty may be somewhat exagged”); H.W.A. Thirlway,supranote 81, at 47 (“The
precise definition of thepinio juris, the psychological element in the formation oftons the
philosopher’s stone which transmutes the inert méascumulated usage into the gold of binding llega
rules, has probably caused more academic controtreas all the actual contested claims made byeStat
of the basis of alleged custom, put together"Brbwnlie, supranote 121, at 21 (“in practice the question
of proof does not present as much difficulty aswiiéers have anticipated”Restatement (Third) of the
Foreign Relations Law of the United Sta(#887), §102, reporter’s note 2 (“Most troublesome
conceptually has been the circularity in the sutigeshat law is built by practice based on a sexidegal
obligation ... Such conceptual difficulties, howevesye not prevented acceptance of customary law
essentially as here defined”).

5 For the argument that pure theorizing, for exarapleut what requirements customary international la
should or could have, does not change the lawJ).séammerhofer, ‘Law-making by Scholars’, in Y.
Radi, C. Brélmann (eds.Research Handbook on the Theory and Practice efriational Law-Making
(Edward Elgar, forthcoming).

218 Colombian-Peruvian asylum case, Judgment of Novegdih, 1950: I.C.J. Reports 1950. 266, at p.
286.

217 North Sea Continental Shelf, Judgment, 1.C.J. Ref969 p. 3, at p. 44, para. 77.

218 Case concerning Right of Passage over Indian TasritMerits), Judgment of 12 April 1960: 1.C.J.
Reports 1960p. 6, at p. 60 (Separate Opinion of Judge Wetltind<oo).

29pid., at p. 121 (Dissenting Opinion of Judge Chagla).

zzilglg at p. 82 (Dissenting Opinion of Judge Armand-Ugon
Ibid.

222 Colombian-Peruvian asylum case, Judgment of Novegdih, 1950: I.C.J. Reports 1950. 266, at p.
370 (Dissenting Opinion by Judge ad hoc Caiceddil@as

223North Sea Continental Shelf, Judgment, 1.C.J. Repi®69 p. 3, at pp. 104, 130 (Separate Opinion of
Judge Ammoun).

224 Case concerning Right of Passage over Indian TayritMerits), Judgment of 12 April 1960: 1.C.J.
Reports 1960p. 6, at p. 90 (Dissenting Opinion of Judge Mor@uitana).

225 Barcelona Traction, Light and Power Company, Limhjtdudgment, 1.C.J. Reports 190 3, at p. 306
(Separate Opinion of Judge Ammoun).

26 gee, for examplenited Parcel Service of America Inc v. Governnntanada(UNCITRAL, Award,

22 November 2002), para. 97 (“a sense of oblig&tdire-Trial Chamber of the Extraordinary Chambers
in the Courts of Cambodia, Criminal Case No. 000092007-EEEC/OICJ (PTC38), Decision on the
Appeals Against the Co-Investigative Judges Ordefaint Criminal Enterprise (JCE), 20 May 2010 gpar
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common meaning: acceptance by States that thedwdror the conduct of others is
in accordance with customary international law. liBE acquiescence, tacit
recognition, consent have one thing in common -y lléexpress subjective attitude
of states either to their own behaviour or to tleddviour of other states in the light

of international law™??’

68. The so-called “subjective element” constitutivecafstomary international law
thus refers to the requirement that the practicguestion has “occurred in such a
way as to show a general recognition that a rulgcastomary international] law or
legal obligation is involved®® While the termopinio juris has undoubtedly become
established in referring to this eleméfitjt is suggested that ‘accepted as law’ may
be the better terff’ The International Court, reflecting the languadéts Statute,
has employed this language in tRéght of Passagease, one of the first cases in
which the Court elaborated on the methodology farceataining customary
international law, when concluding that “in view afl the circumstances of the
case, [it was] satisfied that that practice wasepted as law?" Use of this term
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229 u

53 (“...opinio juris, meaning that what States do and say representawti). See als@ecretariat
memorandumat 17, 18 (“The Commission has often charactdribe subjective element as a sense
among States of the existence or non-existence oblgatory rule ... In certain instances, the
Commission has referred to the subjective elemgeitploying different terminology...” (citations
omitted)).

227 R. Miillerson supranote 85, at 163. See also H. Waldock, ‘Generak&pan Public International Law’,

106 Recueil des Courdl962), 49 (“... the ultimate test [in ascertainagule of customary international
law] must always be: ‘is the practice acceptecaa®1 This is especially true in the international
community, where those who participate in the fdramaof a custom are sovereign States who are the
decision-makers, the law-makers within the comnyufiibeir recognition of the practice as law is in a
very direct way the essential basis of customamy)la

228 North Sea Continental Shelf, Judgment, I.C.J. Ref#69 p. 3, at p. 43, para. 74. See also K. Wolfke,

supranote 6, at 44 (“such practice must give sufficienindation for at least the presumption that the
states concerned have accepted it as legally lghdin

[Plerhaps regrettably” so, writes Crawford: Ja®ford,supranote 37, at 25; Wolfke refers to the Latin
term as “still widely applied, but misleading”, dajming that “[m]isunderstandings arise because tinim,
having a definite meaning in the history of lededdry, is applied by contemporary authors andaas h
been seen, even by the [International] Court, ditferent connotations or shades of meaning”: K.
Wolfke, supranote 6, at 45-46. But see R. Mullerssenpranote 85, at 164 (“Depending on a context we
may speak of will, consent, consensus, belief, isgence, protest, estoppel, or maybe even sorgethin
else. However, as the tewpinio jurisis so well entrenched in international legal przcéind literature, it
would hardly be wise to try to get rid of it").

230 5ee also I.C. MacGibbosypranote 197, at 129 (“/As compared with the teopihio juris,] [tlhe phrase

‘accepted as law’, however, may admit of interpfetain senses which more accurately reflect thaac
processes of evolution from practice or usage stoen, whether viewed from the standpoint of the
exercise of rights or that of the performance digalions”); C. Santullisupranote 37, at 50 (“Le statut
de la Cour internationale de Justice considérerragicle 38 que la coutume est une pratique ‘@ées.
Ainsi le statut rompt-il avec une tradition qui aitnprésentefopinio iuris sive necessitatsomme la
“conscience” d'obéir a une regle de droit”); A. IBelsupranote 17, at 819 (referring to thvaux
préparatoiresof Article 38.1(b) and to the practice of the Gounhen suggesting that “’acceptation’ is not
necessarily restricted to the will of the Statestblan ‘acceptance’, which can be interpreted less
strictly”); K. Skubiszewskisupranote 84, at 839-840.

1 Case concerning Right of Passage over Indian TayritMerits), Judgment of 12 April 1960: 1.C.J.

Reports 1960p. 6, at p. 40 (“This practice having continuegioa period extending beyond a century and
a quarter unaffected by the change of regime ipeesof the intervening territory which occurredemh
India became independent, the Court is, in viewallothe circumstances of the case, satisfied it t
practice was accepted as law by the Parties andives rise to a right and a correlative obligatjon
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from the Statute goes a large way towards overcgntire opinio juris ‘paradox’
referred to above.

69. The following draft conclusion is proposed:

Draft Conclusion 10

Role of acceptance as law

1. The requirement, as an element of customary ietnational law, that
the general practice be accepted as law means thahe practice in
guestion must be accompanied by a sense of legalightion.

2. Acceptance as law is what distinguishes a rul®ef customary
international law from mere habit or usage.

70. Evidencing ‘acceptance as lawlhe motivation behind a certain practice must
be discernible in order to identify a rule of custary international law: “[o]nly by
objectifying the concept odpinio can it have a practical impact on the difficulska
of differentiating ‘legal’ custom from nonlegal ‘age.?** In practice, acceptance
as law has indeed been indicated by or inferrednfeo variety of relevant conduct
undertaken by States. Some practice may thus @éifitee evidence obpinio juris,

or, in other words, be relevant both in establighthe necessary practice and its
‘acceptance as law® In that sense, “[w]hatever states do ... is stascfice which
has two facets or aspects to it: a visible, obselevdbehaviour of states (or other

232 3 L. Slamasupranote 209, at 656. See also M.E. Villigeupranote 84, at 48.

233 5ee als@elimitation of the Maritime Boundary in the GuffMaine Area, Judgment, I.C.J. Reports 1984
p. 246, at 299 (“[the] presence [of customary ruilleshe opinio juris of States can be tested by induction
based on the analysis of a sufficiently extensi @onvincing practice, and not by deduction from
preconceived ideas"Nuclear Tests (Australia v. France), Judgment,J.Reports 1974p. 253, at p. 305
(Separate Opinion of Judge Petrén) (“The conduthese States [that have conducted nuclear atmasphe
tests] proves that their Governments have not bé#re opinion that customary international lawbmide
atmospheric nuclear testsArrest Warrant of 11 April 2000 (Democratic Repuoliif the Conge.
Belgium), Judgment, I.C.J. Reports 20023, at p. 147 (Dissenting Opinion of Judge ad Yian den
Wyngaert); E. Jiménez de Aréchagapranote 179, at 24 (“A large amount of what is désedias the
material element of State practice contains irfitgeimplicit subjective element, an indicationagfinio
juris”); M. Bos, supranote 144, at 30 (“In general, it may be said #mithing within the bracket of State
practice may serve as evidence of [] ‘general praeccepted as laW); J. KammerhoferUncertainty in
International Law: A Kelsenian Perspecti{Routledge, 2010), 63 (“In one sense, all thatestdo or omit
to do can be classified as ‘state practice’, bex#iusir behaviour is what they do. State behavimar
wider sense, however, is also our only guide totwhey want or believe to be the law”); M. Koskemmig
‘Theory: Implications for the Practitioner’, ifheory and International Law: An Introducti@fhe British
Institute of International and Comparative Law, 199, 15 (“In legal practice, there exists no @y
ascertain the presence or absence of the subjettineent which would be separate from the
ascertainment of the existence of consistent carfay behaviour”); B. Conforti, B. Labellappranote
52, at 32 (“The subjective element ... ties togetikthe many different types of State conduct”); K.
Zemaneksupranote 77, at 292-293 (“separating material recqrdBtate practice’ from material
recordingopinio juris, though theoretically perhaps desirable, is pcad$i impossible because the first
may, through its language, evidence the second T;Hitlway, supranote 38, at 58, 62, 70 (“Since the
opinio jurisis a state of mind, there is an evident difficuityattributing it to an entity such as a State] an
it is thus to be deduced from the State’s prononmeres and actions, particularly the actions alleged
constitute the ‘practice’ element of the custom”).
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subjects of international law) and their subjectatitude to this behaviour which
may be implicitly present in the very act or betmawi or which may be conveyed to
other states through different acts of behaviourstibuting, in turn, state practice of
a different kind"?* In any case, it is important that the court obumal should
nevertheless in fact have separately identifiedtthe elements.

71. How to determine the evidence of ‘acceptance as laay depend on the

nature of the rule and the circumstances in whiah ule falls to be applied. There
may, for example be a distinction to be drawn betweases involving the assertion
of a legal right and those acknowledging a legaligattion, and between cases
where the practice concerned consists of condunttlee ground’ as opposed to
verbal practice.

72. Mere adherence to an alleged rule does not genesalifice as evidence of
opinio juris: “such usage does not necessarily prove that acdee themselves as
subject to a legal obligatior?® In the words of the International Court, “actingy,

agreeing to act in a certain way, does not itselfindnstrate anything of a juridical

nature”2®

73. Similarly, although some have suggested that aelaxgmber of concordant

acts?® or the fact that such cases have been occurrieg awconsiderable period of
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B4R, Miillerson supranote 84, at 344. The International Court has adéerred to, for example, “a practice

illustrative of belief” Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United
States of America), Merits, Judgment, I.C.J. Repd®86 p. 14 at p. 108, para. 206). But see M.
KoskenniemiFrom Apology to Utopia: The Structure of Internaitéd Legal Argumenf{Cambridge
University Press, 2005), 388 (“we cannot automdiéafer anything about State wills or beliefs -het
presence or absence of custom — by looking at t#e’S external behaviour. The normative sense of
behaviour can be determined only once we first ktfvinternal aspect’ — that is, how the Statelits
understands its conduct ... doctrine about custotaavys indeterminate because circular. It assumes
behaviour to be evidence of thpinio jurisand the latter to be evidence of which behavisuelevant as
custom”).

235 A M. Weisburdsupranote 67, at 9. See alkegality of the Threat or Use of Nuclear Weaportigory

Opinion, I.C.J. Reports 1996. 226, at pp. 423-424 (Dissenting Opinion ofgki&hahabuddeen) (“It is
also important to have in mind that bare proofetfa@r omissions allegedly constituting State pcact
does not remove the need to interpret such admigsions. The fact that States may feel thattresli
leave them no choice but to do what they do doésuféice to exclude what they do from being claedi
as part of State practice, provided, however, Wit they do is done in the belief that they weating out
of a sense of legal obligation”).

2% North Sea Continental Shelf, Judgment, 1.C.J. Ref969 p. 3, at p. 44, para. 76.
%37 See, for exampleSolombian-Peruvian asylum case, Judgment of Novegdih, 1950: I.C.J. Reports

195Q p. 266, at p. 336 (Dissenting Opinion by Judgev&zlo) (“concordant cases, by their number, would
clearly reveal awpinio juris’); Portugal’s contention in thRight of Passagthat “it would be impossible
to contend that unanimity and uniformity [of praetiof States] do not bear witness to a convictiche
existence of a legal dutgginio juris sive necessisafig Case concerning Right of Passage over Indian
Territory (Merits), Judgment of 12 April 1960: IICReports 196(0. 6, at p. 11); H. Lauterpachithe
Development of International Law by the Internatib@ourt (Stevens, 1958), 380 (“Unless judicial
activity is to result in reducing the legal sigoénce of the most potent source of rules of inteynal law,
namely, the conduct of States, it would appeartti@taccurate principle on the subject consists in
regarding all uniform conduct of Governments (nrappropriate cases, abstention therefrom) as
evidencing th@pinio necessitatis juriexcept when it is shown that the conduct in qoastias not
accompanied by any such intention”), quoted withazorence irNorth Sea Continental Shelf, Judgment,
I.C.J. Reports 1969. 3, at pp. 246-247 (Dissenting Opinion of JuBgeensen).
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time **® may suffice to establish the existenceogiinio juris, this is not so. While
these facts may indeaglve rise tothe acceptance of the practice as falthey do
not embody such acceptance in and of themselveghéddnternational Court had
observed, “even if these instances of action ... waueh more numerous than they
in fact are, they would not, even in the aggregatdfice in themselves to constitute
the opinio juris ... The frequency, or even habitual character of dloes is not in
itself enough”?*°

74. ‘Acceptance as law’ should thus generally not bedemced by the very
practice alleged to be prescribed by customaryrirgBonal law. This provides,
moreover, that the same conduct should not sengparticular case as evidence of
both practice and acceptance of that practice as*faApplying this rule to ‘non-
actual’ practice may also serve to guarantee thatract statements could not, by
themselves, create |ai?

75. Manifestations of ‘acceptance as law[T]he task of ascertaining thepinio,
although difficult, is feasible (and is considenallleviated in the framework of the
modern drafting processf*? An express statement by a State that a given isile
obligatoryqua customary international law, for a start, providdse clearest proof”

2% Case concerning Right of Passage over Indian TasritMerits), Judgment of 12 April 1960: 1.C.J.
Reports 1960p. 6, at p. 83 (Dissenting Opinion of Judge Ardiéfgon) (“A fact observed over a long
period of years ... acquires binding force and assutme character of a rule of law”).

239 gee, for example€Sase concerning Right of Passage over Indian TesritMerits), Judgment of 12 April
1960: I.C.J. Reports 196@. 6, at p. 40 (“This practice having continueera period extending beyond a
century and a quarter unaffected by the changegife in respect of the intervening territory which
occurred when India became independent, the Csyurt view of all the circumstances of the case,
satisfied that that practice was accepted as lathdparties and has given rise to a right and ielztive
obligation”); and p. 82 (Dissenting Opinion of Jedgrmand-Ugon) (“The continual repetition of an act
over a long period does not weaken this usageh@wdntrary, it strengthens it; a relationship dgyve
between the act and the will of the States whiafelauthorized it. The recurrence of these acts swer
long a period engenders, both in the State whicfopas them and in the State which suffers them, a
belief in the respect due to this long-establighetttice (Article 38(1)(b) of the Statute of thel€)”).

240North Sea Continental Shelf, Judgment, I.C.J. Red#69 p. 3, at p. 44, para. 77. See alée Case of
the S.S. “Lotus” (France/TurkeylPClJ, Series A, No. 10, p. 28; Pre-Trial Chanmdie¢he Extraordinary
Chambers in the Courts of Cambodia, Criminal, Q¥s002/19-09-2007-EEEC/OICJ (PTC38), Decision
on the Appeals Against the Co-Investigative Jud@eter on Joint Criminal Enterprise (JCE), 20 May
2010, para. 53 (“A wealth of State practice dogsusoally carry with it a presumption thatinio juris
exists”).

241 5ee also M.H. Mendelsosupranote 71, at 206-207 (“What must, however, be aaid counting the
same act as an instance of both the subjectivéh@nabjective element. If one adheres to the ‘niegasn’
view that it is necessary for both elements totesgnt, and in particular for the subjective elemerte
accompanied by ‘real’ practice, this must necelspreclude treating a statement as both an actand
manifestation of belief (or will)"); M. Byer€Custom, Power and the Power of Rules: International
Relations and Customary International Lé&ambridge University Press, 1999) 136-141.

22 5ee also M.E. Villigersupranote 84, at 19 (“Since such fears [that one bodygpaference, could ‘make’
law through abstract statements of State repretbezghare justified, we may first attempt a syrsiseof
views, proceeding from Judge Read’s argument thaiims may be important as starting points’. Clgarl
the conditions for the formation of customary lawe auch that one instance of practice, or a fetaimtes
in one occasion, cannot create law. Rather, aftpeaBeries of instances is required, and statesrera
conference would lose any value if they were ntdoveed by uniform and consistent practice. Equally
clearly however, these conditions serve as adegadtguards, and the fear of instant customary law
hardly warrants attaching further conditions to $hmgle instances of practice” (citations omitted))

243 M.E. Villiger, supranote 84, at 50.
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that it “believes itself bound by, or that from nam it will adhere to, [that] certain
principle or rule”®** Conversely, when a State says that something isanmile of
customary international law, that is evidence of #bsence of aapinio juris. Such
assertions by States of rights or obligations un@estomary) international law (or
lack thereof) could,inter alia, take the form of an official statement by a
government or a minister of that governméficlaims and legal briefs before court
and tribunals, transmittal statements by which goweents introduce draft
legislation in parliament!® a joint declaration of States through an official
document, or statements made in multilateral comfees such as codification
conventions or debates in the United NatiéHsDiplomatic protests, in particular,
“may, and frequently do, indicate the view of trewl on the matters in questions
entertained by the protesting States: to this extkay may afford evidence of the
acceptance of a practice as la¥®.

76. Evidence of ‘acceptance as law’ (or lack thereofynalso be found in a wide
range of other practic¥? depending on the particular case and considerirag t
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244 B. Sohn,supranote 179, at 235; see also, for examleisdictional Immunities of the State (Germany
v. Italy: Greece intervening), Judgment, |.C.J. &&p2012 p. 99, at pp. 122-123, para. 55; M.E. Villiger,
supranote 84, at 50 (“thexpress statemenf a State that a given rule is obligatory (ortoogry, or
codificatory), furnishes the clearest evidenceoahi¢ State's legal conviction”).

245 see, for exampleSolombian-Peruvian asylum case, Judgment of Novegdih, 1950: I.C.J. Reports
195Q p. 266, at p. 367 (Dissenting Opinion by Judgé@a Caicedo Castilla),egal Consequences for
States of the Continued Presence of South Afridéaimibia (South West Africa) notwithstanding Setguri
Council Resolution 276 (1970), Advisory Opiniof,.J. Reports 197%. 16, at pp. 74-75 (Separate
Opinion of Judge Ammounprosecutor v. Tadj Case No. IT-94-1, Decision on the Defence Motian f
Interlocutory Appeal on Jurisdiction (ICTY Appe&samber), 2 October 1995, paras. 100, 105, 113-114,
120-122.

246 5ee alsdondev International Ltd v. United States of Ame(i€SID, Award, 11 October 2002), para.
111 (“Whether or not explanations given by a signagovernment to its own legislature in the cowfke
ratification or implementation of a treaty can ditage part of thdéravaux preparatoire®f the treaty for
purposes of its interpretation, they can certasfigd light on the purposes and approaches takée to
treaty, and thus can evidenmginio juris’).

247 see, for exampléReservations to the Convention on Genocide, Advi®pinion: I.C.J. Reports 1951
p.15, at p. 26Fisheries Jurisdiction (United Kingdom v. IcelanMerits, Judgment, 1.C.J. Reports 1974
p. 3, at p. 48 (Joint Separate Opinion of Judgestén Bengzon, Jiménez de Aréchaga, Nagendra Singh
and Ruda) (“On a subject where practice is conttadi and lacks precision, is it possible and reabte
to discard entirely as irrelevant the evidence béiStates are prepared to claim and to acquiases i
gathered from the positions taken by them in viéwran preparation for a conference for the cadifion
and progressive development of the law on the stije The least that can be said ... is that such
declarations and statements and the written prégoesamitted by representatives of States are of
significance to determine the views of those Stage® the law or fisheries jurisdiction and thegimio
iuris on a subject regulated by customary internatiawal); Application of the Convention on the
Prevention and Punishment of the Crime of Geno@aesnia and Herzegovina v. Serbia and
Montenegro), Judgment, I.C.J. Reports 200743, at p. 329 (Separate Opinion of Judge Tonika
Jiménez de Aréchagsiipranote 179, at 14, 24 (“the deliberations in a gletentiary conference itself,
even before and independently of the adoptionadfrevention, may themselves result in the emergehce
a consensus of States which, followed by theiragitactice, crystallizes in a customary rule ... The
express or implicit indications @ipinio juris are particularly significant and frequent whentat&
participates in the process of a codification aratyessive development of international law undeitédl
Nations auspices”).

248 C. MacGibbonsupranote 197, at 124.

249 5ee als®ecretariat memorandurat 21-22 (“The Commission has relied upon a %aé materials in
assessing the subjective element for the purpogkenfifying a rule of customary international Igw”
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“[flor a typical custom it suffices that the accapte of the practice as law should
be presumed upon all circumstances of the case usstipn, above all on the
attitude, hence conduct, of the accepting stateddobound by the customary
rule”.?° As was the case with practice (see paragraph 4¥ebthe following list is
non-exhaustive: it is intended to suggest the kifignaterials where the subjective
element may be found:

(a) Intergovernmental (diplomatic) correspondefi¢e, such as a
memorandum from a diplomatic mission to the Ministé Foreign Affairs of the
State to which it is accreditéd or notes exchanged between governments. Here the
language used needs to be carefully analysed itexbrio determine whether the
State is expressing an opinion as to the existefieelegal rule.

(b) The jurisprudence of national codrtsclearly embodies a sense of legal
obligation. Care must be taken, however, as it “rbaydifficult to tell ... whether
this sense of legal obligation derives from inteéroaal law, from domestic law, or
from domestic auto-interpretation of internationdw”.?** Only when such
judgments apply the rule in question in a way whi@monstrates, mostly by way of
its reasoning, that it is accepted as required wrmestomary international law,
could they be relevant as evidence of ‘acceptascaw’.

(c) _The opinions of government legal advisethen they say that something

is or is not in accordance with customary interaasl law?® and such opinion has

been adopted by the government as legally mandated.

Restatement (Third) of the Foreign Relations LathefUnited State€987), 8102, comment (c)
(“Explicit evidence of a sense of legal obligati@ng, by official statements) is not necessapinio juris
may be inferred from acts or omissions”).

%0 K. Wolfke, supranote 6, at 44.

%1 gee, for exampldsisheries case, Judgment of December 18th, 1961.IReports 195%. 116, at pp.
135-136;Case concerning Right of Passage over Indian Tawri(Merits), Judgment of 12 April 1960:
I.C.J. Reports 196(. 6, at p. 42.

%2 gee, for exampleSolombian-Peruvian asylum case, Judgment of Novegdih, 1950: I.C.J. Reports
195Q p. 266, at p. 371 (Dissenting Opinion by Judgé@ad Caicedo Castilla).

23 gee, for examplglurisdictional Immunities of the State (Germanitaly: Greece intervening), Judgment,
I.C.J. Reports 201,2. 99, at p. 135, para. 77 (where the subjeefiement was “demonstrated by the
positions taken by States and the jurisprudeneerafmber of national courts which have made cleatr t
they considered that customary international laguired immunity”);Arrest Warrant of 11 April 2000
(Democratic Republic of the CongoBelgium), Judgment, 1.C.J. Reports 20023, at p. 76 (Joint
Separate Opinion of Judges Higgins, Kooijmans aner§enthal); Special Tribunal for Lebanon, Case No.
STL-11-01/1, Interlocutory Decision on the Applidaliaw: Terrorism, Conspiracy, Homicide,
Perpetration, Cumulative Charging (Appeals ChamtérFebruary 2011, para. 100.

254 p M. Moremensupranote 112, at 274; see aldorest Warrant of 11 April 2000 (Democratic Repaluf
the Congov. Belgium), Judgment, I.C.J. Reports 20p23, at pp. 171-172 (Dissenting Opinion of Judge
ad hoc Van den Wyngaert) (“And even where natitenalrequires the presence of the offender, thiets
necessarily the expression of@pinio juris to the effect that this is a requirement undegrimational law.
National decisions should be read with much cattidvir. Hmoud highlighted this point as well in his
intervention last year, saying that “[n]ationaligidl decisions are an important source of matéiglthey
have to be well scrutinized astional courts usually implement the internal legal preessof the state
involved and are not necessarily experienced orFmesburced to identify the rules of customary
international law” (3183rd meeting, 19 July 2013).

25 See, for exampldrosecutor v. Gati, Case No. IT-98-29-A, Judgment (ICTY Appeals Char30
November 2006, para. 89.
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(d) _Official publications in fields of inteational law, such as military
manuals or instructions to diplomats.

(e) _Internal memoranda by State officialscls as instructions of a Ministry
of Foreign Affairs to its diplomat&’

(f) Treaties (and theitravaux préparatoires may potentially demonstrate
the existence of ‘acceptance as law’ as W&lgiven that “[c]lonventions continue to
be a very important form for the expression of theidical conscience of
peoples™®® For present purposes, such juridical conscioustiesth regard to the
convention as a whole or certain provisions thereitust existoutside the treaty
not just within: for a treaty to serve as evidenck opinio juris, States (and
international organizations), whether parties ot, maust be shown to regard the
rule(s) enumerated in the treaty as binding on tlasmules of law regardless of the
treaty?® This may well be the case when a treaty purpostdé declaratory of
customary international law, explicitly or impligit?! then “the treaty is clear

26 Indeed, it ought to be remembered that such opénits not necessarily become those of the govertymen
and that at times, as the Commission has previaasigidered, “the efforts of legal advisers are
necessarily directed to the implementation of pol{¢yearbook of the International Law Commission,
195Q vol. Il, p. 372, where it was added that “[n]oowid a reproduction of such opinions be of much
value unless it were accompanied by an adequatgsenaf the history leading up to the occasiorhwit
reference to which they were given”).

%7 see, for exampleSolombian-Peruvian asylum case, Judgment of Novegdih, 1950: I.C.J. Reports
195Q p. 266, at p. 372 (Dissenting Opinion by Judgbaad Caicedo Castilla)

28 gee als€Camuzzi International S.A. v. The Argentine ReplISID, Decision on Objections to
Jurisdiction, 11 May 2005), para. 144 (“there isobstacle in international law to the expressiothef
will of States through treaties being at the same &n expression of practice and of dipénio juris
necessary for the birth of a customary rule if¢baditions for it are met”YColombian-Peruvian asylum
case, Judgment of November 20th, 1950: I.C.J. Red950Q p. 266, at pp. 369-370 (Dissenting Opinion
by Judge ad hoc Caicedo Castilla) (“... this artinléhe Bolivarian Agreement has a special meangng a
regards custom in matters of asylum, namely, thdgmonstrates the existence in both Columbia @nd P
of one of the elements which are necessary foexistence of a custom — the psychological elenibat,
opinio juris sive necessitatihe Bolivarian Agreement recognizes asylum, raczes the value of the
principles applied in America; hence it includessé principles as binding. Consequently, their ptecee
by governments or by one individual government iegptheir acceptance by that government as ‘béiag t
law’, that is to say, that they are the applicdale. This is a matter of the utmost importancegsithe
psychological element of custom, which is alwaysligficult to prove, is here entirely proved”);
Prosecutor v. Fofana and Kondem@ase No. SCSL-04-14-A, Judgment (Special CourEferra Leone
Appeals Chamber), 28 May 2008, para. 4D&echo, René Jesus s/incidente de prescripcida decion
penal (Argentinian Supreme Court), causa N° 24.079C]Jul{ 2007, para. llI-A (of the State Attorney-
General’s brief); Appeal Judgment of the ExtraoadynChambers in the Courts of Cambodia (Supreme
Court Chamber), Case number 001/18-07-2007-ECCQ%ebruary 2012, para. 94.

%9 Fisheries case, Judgment of December 18th, 19613.IReports 195%. 116, at p. 148 (Individual
Opinion of Judge Alvarez). See also A.T. Guzmah, Meyer, ‘Customary International Law in the21
Century’, in R.A. Miller, R.M. BratpiesProgress in International LafiMartinus Nijhoff Publishers,
2008), 207 (“looking to treaties as evidence of Céin remain a valuable practice... because treaties c
send credible signals as to what rules statesveeleebe binding on non-parties”).

250 Bearing in mind that, as Weisburd asserts, “itsdoet follow that conclusion of a treaty necesgaril
impliesopinio juris, that is, that the parties believe that the tfegiyovisions would legally bind them
outside the treaty” (A.M. Weisburdupranote 67, at 24). Of course, treaties may senevigence of
customary international law or contribute to therfation thereof not only with regard to rules eirstul
in them, but also with regard to the customary ¢dvreaties.

261 As Baxter explains, “The declaratory treaty is tmesdily identified as such by an express statémoen
that effect, normally in the preamble of the instanmt, but its character may also be ascertained fro

56/68



A/CN.4/672

evidence of the will of States [parties to the ty@afree of the ambiguities and
inconsistencies characteristic of the patchworlewidence of State practice that is
normally employed in proving the state of interoagl law”?? In other words,
when States accept (within the treaty or in theatiegions leading up to it or upon
or after its adoption) that the treaty or certairo\psions in it are declaratory of
existing customary international law, this may senas clear evidence of
‘acceptance as law®? Still, “the evidence of the practice of the pastieonsolidated
in the treaty must be weighed in the balance with cther [consistent and
inconsistent] evidence of customary international |according to the normal
procedure employed in the proof of customary in&ional law”, in particular “past
practice or declarations of the asserting State{¥]Whether the States concerned
have indeed signed and/or ratified the treaty, #éme ability of parties to make
reservations to articles of the treaty, may alsaddevant in assessing the existence
of opinio juris,*®®yet these considerations do not necessarily signatk of it given

preparatory work for the treaty and its draftingtbry”: R.R. Baxtersupranote 191, at 56. See also K.
Wolfke, supranote 119, at 36 (“if a treaty contains an expresgven an indirect, recognition, of an
already existing customary rule, such recognitionstitutes additional evidence of the customarg il
question”). Weisburd correctly explains that “Ewenen this type of statement [that the treaty is
declarative of custom] is an inaccurate descriptibthe state of the law as of the date of thetytea
conclusion, it amounts to an explicit acknowledghignthe parties to the treaty that they woulddmally
bound to the treaty’s rules even if the treatyrtitl exist”: A.M. Weisburdsupranote 67, at 23.
Importantly, however, “complex considerations ... &&v be taken into account in determining whether,
and if so to what extent, a new rule embodied é¢odification convention may be regarded as expressi
of an existing or emerging norm of customary lawy/Auch rule has to be analyzed in its contextiand
the light of the circumstances surrounding its didop It also has to be viewed against the backupicaf
what may be a rapidly developing State practighénsense of the new rule” (. Sinclair, ‘The Impat
the Unratified Codification Convention’, in A. Bad, Siblesz (eds.Realism in Law-Making: Essays on
International Law In Honour of Willem Riphagédartinus Nijhoff Publishers, 1986), 211, 220).

%2R R. Baxtersupranote 191, at 36.

%3 5ee also A.M. Weisburdppranote 67, at 25 (“a treaty is not evidencepinio jurisif the parties
expressly deny in the treaty text asjinio juris as to the legal status of the treaty's rules datie
instrument [i.e. the treaties declare themselvemngered into by the parties purely as an actatejr The
issue is one of the parties’ beliefs. But if belgethe key issue, it would seem to follow thatesaty may
denyopinio juris even without an express statement to that effeéloeitreaty contains other evidence
demonstrating that the parties would not see #atyiis rules as binding but for the treaty. Thiaas to
say that such treaties are not binding as treatids, say that such denialsaginio jurisin the treaty
would preclude the emergence of a customary ruesubject outside the treaty. It is only to g&t
one cannot consider such a treaty itself to beeend of the customary law status of the rules it
establishes”).

BIRR. Baxtersupranote 191, at 43, 44. See also G.M. Danileskipranote 139, at 154 (“it should be
emphasized that codifying conventions, even thdsewexpressly state that they embody existing
customary law, can never be considered as conelesience of customary law”). As the Court opiired
a different context, “... in the field of customanternational law, the shared view of the Partiemdke
content of what they regard as the rule is not ghotlihe Court must satisfy itself that the exiseeatthe
rule in theopinio juris of States is confirmed by practiceMilitary and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States okfoa), Merits, Judgment, 1.C.J. Reports 198614,
at p. 98, para 184.

265 geg, for exampléyorth Sea Continental Shelf, Judgment, I.C.J. Ref®69 p. 3, at pp. 38-39, para. 63,
and p. 42, para. 72; and see p. 130 (SeparateddmhiJudge Ammoun) (“the power to subject the
implementation of ... [a treaty provision] impliesthbsence, in the minds of the signatories to the
Convention, of th@pinio juris sive necessitati$he latter requires consciousness of the bindatgre of
the rule, and it is self-evident that a rule carb®felt to be binding when the right not to apiplig
reserved”). See aldduclear Tests (Australia v. France), Judgment,Jd.®eports 1974p. 253, at p. 305
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that custom and treaty may co-exist independentlpree anothef® In any case,
“Iw]hether a treaty rule is good evidence afinio juris for purposes of customary
law is essentially a question of fact. One hasadwoklat the statements, claims, and
State conduct ..%*" in order to determine it. Another issue is whettter repetition
of a similar or identical provisions in a large nlben of bilateral treaties, may be of
evidence of ‘acceptance as law’. Here too, the ion (and the treaty in which it
is incorporated) would need to be analyzed in tlointext and in the light of the
circumstances surrounding their adoption. This iartipularly so as “[t]he
multiplicity of ... treaties ... is as it were a doukddged weapon®® “the
concordance of even a considerable number of gs@t@r seconstitutes neither
sufficient evidence not even a sufficient presumptithat the international
community as a whole considers such treaties ageewie of general customary law.
On the contrary, there are quite a few cases wiwreh treaties appear to be
evidence of exceptions from general regulatioff8”.

(Separate Opinion of Judge Petrén) (observinglthat treaty which allows for denunciation the
signatories “show(] that they [are] still of theinjn that customary international law [does] naitpbit
[the obligation enumerated in the treaty[Nahimana et al. v. ProsecutaCase No. ICTR-99-52-A,
Judgment (ICTR Appeals Chamber), 28 November 2Bartlyy Dissenting Opinion of Judge Meron),
para. 5 (“The number and extent of the reservatiemsal that profound disagreement persists in the
international community as to whether mere hatedpés or should be prohibited, indicating thatidlet4
of the CERD and Article 20 of the ICCPR do noteefla settled principle. Since a consensus amaiesst
has not crystallized, there is clearly no norm urmestomary international law criminalizing mereéna
speech”)Diplomatic Immunity of Domestic Servants Cé&astrian Supreme Court), OGH 6 Ob 94/71,
judgment of 28 April 1971, SZ 1971 No. 44/56, 204.

266 \Wjith regard to reservations (and, similarly, desiation) see also R.R. Baxtasypranote 191, at 47-53;
ILA London Statement of Principlest 44 (“[Conclusion] 22. The fact that a treagymits reservations to
all or certain of its provisions does not of itsaiéate a presumption that those provisions are not
declaratory of existing customary lawNprth Sea Continental Shelf, Judgment, 1.C.J. Rep#69 p. 3,
at pp. 197-198 (Dissenting Opinion of Judge Moreflih ratifying (on not) codification conventions as
evidence of acceptance as law see, for examgdlair,supranote 261, at 227 (“it is fair to say that
even sparsely ratified codification conventions mel be looked upon, in general, as providing some
evidence obpinio juris on the subject-matter involved. Theality of the evidence will depend on the
provenance of the particular provision which mayrbissue. If theéravaux préparatoire®f a specific
codification convention demonstrate that a paréicprovision was adopted at the codification cariee
on a sharply divided vote, and that the controvénsg engendered may have led a number of States to
refuse to participate in the convention, therdesudy a strong case for discounting the valuéhaf t
provision in the context of later codification affg’).

270, Schachtersupranote 191, at 735.

%8 Barcelona Traction, Light and Power Company, Limhjtdudgment, 1.C.J. Reports 190 3, at p. 306
(Separate Opinion of Judge Ammoun).

259K Wolfke, supranote 119, at 35. See aldbmadou Sadio Diallo, (Republic of Guinea v. Deraticr
Republic of the Congo), Preliminary Objections, gnent, 1.C.J. Reports 200@. 582, at p. 615 (“The
fact invoked by Guinea that various internatiorgie@ments, such as agreements for the promotion and
protection of foreign investments and the Washingionvention, have established special legal régime
governing investment protection, or that provisiomnthis regard are commonly included in contracts
entered into directly between States and foreigastors, is not sufficient to show that there heesnba
change in the customary rules of diplomatic pradectit could equally show the contrary.”); J.L. Ky
supranote 56, at 668 (“Treaties may, under differentuinstances, be evidence for the fulfillment of both
conditions, and, under other circumstances, evielagainst it"); K. Wolfkesupranote 93, at 9-10; H.
Thirlway, supranote 38, at 71LA London Statement of Principlest 47-48 (“There is no presumption
that a succession of similar treaty provisions giise to a new customary rule with the same cdébten
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(g) Resolutions of deliberative organs of intefoaal organizations, such as
the General Assembly and Security Council of thetéth Nations, and resolutions
of international conference®pinio juris may be deduced from the attitudes of
States vis-a-vis such non-binding texts that putpexplicitly or implicitly, to
declare the existing law, as may be expressed lily boting (in favour, against or
abstaining) on the resolution, by joining a consensor by statements made in
connection with the resolutiofi® Such deduction is to be done, however, “with all
due caution?’* as States may, in fact, have various motives wimrsenting to (or
disapproving of) the text of a resolution: indeeds]upport for law-declaring

resolutions ... would have to be appraised in thatligf the conditions surrounding

20 see, for exampleMlilitary and Paramilitary Activities in and againsticaragua (Nicaragua v. United
States of America), Merits, Judgment, I.C.J. Repd®86 p. 14, at pp. 99-100, 101 (“Thipinio juris
may, though with all due caution, be deduced frioer alia, the attitude of the Parties and the attitude of
States towards certain General Assembly resolutiorhe effect of consent to the text of such
resolutions ... may be understood as an acceptartbe #hlidity of the rule or set of rules declalsdthe
resolution by themselves ... the adoption by States [a resolution] affords an indication of thejpinio
juris as to customary international law on the questipRrosecutor v. Tadi Case No. IT-94-1, Decision
on the Defence Motion for Interlocutory Appeal omisdiction (ICTY Appeals Chamber), 2 October
1995, paras. 111, 11Ribyan American Oil Company (LIAMC®) Government of the Libyan Arab
Republi¢ Arbitral Award (1977), 62 ILR, 140, 189 (“... thaid Resolutions, if not a unanimous source of
law, are evidence of the recent dominant trenatefrnational opinion concerning the sovereign right
States over their natural resources ..T@xaco Overseas Petroleum Company and Californiatis il
Company. The Government of the Libyan Arab Repylibitral Award 1977), 53 ILR, 389, 491-495;
P. Tomkasupranote 24, at 210-211; H.W.A. Thirlwagupranote 81, at 65 (“It is suggested ... that in
fact the discussions, and the statements madeltaifloé member States in the discussions, will &mo
always be of greater relevance than the resolytign’Pellet,supranote 17, at 817, 825 (“In the case of
ascertaining a customary rule of general internafitaw ... it is suggested that ... [resolutions addpty
the organs of international organizations] beloragerto the manifestation of tlepinio juristhan to the
formation of a practice ... in assessing their legdilie, the important element is not whiaysay, but
whatthe State®iave had to say about them”); J.E. Alvaemranote 133, at 260 (“GA resolutions can be
an efficient mechanism for finding .opinio juris, especially as compared to the annoying tendehcy o
states to omit any discussion of the concept iim ikateral diplomatic discourse”luman Rights Council
Report of the Working Group on Arbitrary Detenti@# December 2012), A/IHRC/22/44, para. 43. See
also the conclusions of the commission of ltteitut de Droit Internationabn ‘The Elaboration of
General Multilateral Conventions and of Non-contmattnstruments Having a Normative Function or
Objective’ with regard to Resolutions of the Unitddtions General Assembly (1987, available at
http://www.idi-iil.org/idiE/resolutionsE/1987 cair®2_en.PDF “A law-declaring Resolution purports to
state an existing rule of law. In particular, ityrize a means for the determination or interpratatio
international law, it may constitute evidence démational custom, or it may set forth generahgiples
of law” (Conclusion 4); “A Resolution may constiéuévidence of customary law or of one of its
ingredients (custom-creating practiojnio juris), in particular when that has been the intentibStates
in adopting the Resolution or when the procedupgdied have led to the elaboration of a statemént o
law” (Conclusion 20); “Evidence [of internationalstom] supplied by a Resolution is rebuttable”
(Conclusion 21). Rosenne has observed that “[fl@béish whether a given State has in fact conseweted
that resolution, in whole or in part, close exartioraof all the proceedings in the body which adopthe
resolution is needed”: S. Roseneapranote 79, at 112.

" Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United States of America),
Merits, Judgment, I.C.J. Reports 1986 14, at p. 99, para. 188; and see at p. 18§2af&te Opinion of
Judge Ago) (“There are, similarly, doubts whicleéfbound to express regarding the idea ... that the
acceptance of certain resolutions or declaratioagd up in the framework of the United Nations o t
Organization of American States, as well as inlagotontext, can be seen as proof conclusive of the
existence among the States concerned of a condariao juris possessing all the force of a rule of
customary international law”). See also Guideli@eis5.3 and 4.4.2 of the Commissio@side to
Practice on Reservations to Treati@911).
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such action. It is far from clear that voting fotaav-declaring resolution is in itself
conclusive evidence of a belief that the resolutéxpresses a legal ruld® As the
International Court had observed with regard to GRneral Assembly resolutions,
“even if they are not binding, [such resolutionshynsometimes have normative
value. They can, in certain circumstances, provideidence important for
establishing the existence of a rule or the emergef anopinio juris. To establish
whether this is true of a given General Assemblgotation, it is necessary to look
at its content and the conditions of its adoption; it is also necessary to see whether
anopinio juris exists as to it normative charactéf® While an investigation into the
language and specific circumstances of adoptingiweng resolution is indeed
indispensable, it may be suggested that in genevhkre “substantial numbers of
negative votes and abstentions” by States are téobed, a generally heldpinio
juris as to the normative character of the resolutiomissirg; in other words, such
resolution would “fall short of establishing the istence of anopinio juris’.?"*
Similarly, a resolution adopted unanimously (or kan overwhelming and
representative majority) may be evidence of a gelheheld legal convictiod’® In
addition, where a State not only refrains from wegcany objections to the adoption
of a law-declaring resolution but also takes anivacpart in bringing that about,
‘acceptance as law’ of its normative content mayyveell be attributed to i’
Finally, “a series of resolutions [containing caosteint statements] may show the
gradual evolution of thepinio juris required for the establishment of a new ryfé&”
this too, of course, depends on the particularuwritstance$’®

229, Schachtersupranote 191, at 730. See also S. Rosesngranote 79, at 112 (“As often as not a vote is
an indication of a political desideratum and nstatement of belief that that the law actually ieggisuch
a vote or contains any elementapfinio juris sive necessitatis or that the resolution is a statement of
law”); L. Hannikainensupranote 128, at 138 (“The overwhelming majority adahutions of international
organizations are formally recommendations onlys Thwell known to States — they may have very
different reasons to vote for a resolution. Thasesons may include political expediency and theelest
to be singled out as a dissenter. Even if a reisol@mploys legal terminology and speaks of alte3ta
obligations, a State’s affirmative vote cannotdiesh as a definitive proof apinio juris’).

13| egality of the Threat or Use of Nuclear Weaporigory Opinion, I.C.J. Reports 1996 226, at pp.
254-255. See also the synthesized view of the Unaited States Claims Tribunal in tBedcacase (1986):
“United Nations General Assembly resolutions aredi@ctly binding upon States and generally arte no
evidence of customary law. Nevertheless, it is galyeaccepted that such resolutions in certaircisieel
circumstances may be regarded as evidence of castanternational law or can contribute—among other
factors—to the creation of such law” (25 ILM 629 36334).

274 | egality of the Threat or Use of Nuclear Weaporigory Opinion, 1.C.J. Reports 1996. 226, at p. 255, para. 71.
% See alsd.egal Consequences for States of the ContinueceReesof South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolut®#6 (1970), Advisory Opinion, |.C.J. Reports 197.1
16, at p. 79 (Separate Opinion of Judge Ammouegal Consequences of the Construction of a Wall in

the Occupied Palestinian Territory, Advisory Opimi¢.C.J. Reports 2004. 136, at pp. 235, 236
(Separate Opinion of Judge Al-Khasawneh); J. Bajmgpranote 119, at 5 (“The probability of such
type of [General Assembly normative resolutions$¢ove as a declaration of customary law, or as the
basis for the formation of a custom depends, pecisn the majority behind it. If obtained by uiraity,
or by consensus, they represent the internatigrialan better than multilateral treaties, havingkatively
restricted membership”).

28 Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United States of America),
Merits, Judgment, |.C.J. Reports 1986 14, at p. 133, para 264.

27| egality of the Threat or Use of Nuclear Weaporgyigory Opinion, I.C.J. Reports 1996 226, at p.
255, para. 70; see also at p. 532 (Dissenting Opiof Judge Weeramantry) (“The declarations of the
world community’s principal representative body Beneral Assembly, may not themselves make law,
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77. Inaction as evidence of the subjective eleméhtceptance as law’ may also
be established by inaction or abstention, when éhespresent concurrence or
acquiescence in a practié€. In Fitzmaurice’s words, “[c]learly, absence of

but when repeated in a stream of resolutions ..y[thay] provide important reinforcement [to a viefv 0
what a rule of customary international law isI’Egal Consequences of the Construction of a Wahen
Occupied Palestinian Territory, Advisory OpiniorC1J. Reports 20Q4. 136, at p. 236 (Separate Opinion
of Judge Al-Khasawneh) (“[a very large number cfolations adopted by overwhelming majorities or by
consensus repeatedly making the same point] whbildinding, nevertheless produce legal effects and
indicate a constant record of the international mmmity'sopinio juris’); South West Africa, Second
Phase, Judgment, I.C.J. Reports 19666, at p. 292 (Dissenting Opinion of Judge kang‘Of course,
we cannot admit that individual resolutions, deafimns, judgments, decisions, etc., have bindingefo
upon the members of the [international] organizatWhat is required for customary international law
the repetition of the same practice; accordingiythis case resolutions, declarations, etc., orsinee
matter in the same, or diverse, organizations takst place repeatedly. Parallel with such repetiteach
resolution, declaration, etc., being considerethasnanifestation of the collective will of individl
participant States, the will of the internationairanunity can certainly be formulated more quickiga
more accurately as compared with the traditionahoa of the normative process. This collective,
cumulative and organic process of custom-generatorbe characterized as the middle way between
legislation by convention and the traditional pssef custom making, and can be seen to have an
important role from the viewpoint of the developrehinternational law. In short, the accumulatadn
authoritative pronouncements such as resolutiedachtions, decisions, etc., concerning the
interpretation of the Charter by the competent osgaf the international community can be charanteri
as evidence of the international custom referred frticle 38, paragraph bY’); E. Suy, ‘Innovation in
International Law-Making Processes’, in R. St. Jbtatdonald et al (eds.Jhe International Law and
Policy of Human WelfaréSitjhoff & Noordhoff, 1978), 187, 190 (Opinio jurisf may also arise ... through
the mere repetition of principles in subsequendltg®dns to which states give their approval”). Bee S.
Rosennesupranote 79, at 112 (“There is a tendency today foraiiendas of international organs to be
excessively repetitive, and the repeated votiranigert reflex from a policy decision when theussvas
first brought up for discussion”). CfVestern Sahara, Advisory Opinion, |.C.J. Repor&518. 12, at p.
99 (Separate Opinion of Judge Ammoun) (“The Gengsakmbly has affirmed the legitimacy of that
struggle [for liberation from foreign dominatiom at least four resolutions ... which taken together
already constitute a custom”), and p. 121 (Sep#aiaion of Judge Dillard) (“even if a particular
resolution of the General Assembly is not bindithg, cumulative impact of many resolutions when simi
in content, voted for by overwhelming majoritiesldrequently repeated over a period of time maggiv
rise to a generalpinio jurisand thus constitute a norm of customary internafitaw”).

28 Seel egality of the Threat or Use of Nuclear Weaporigory Opinion, |.C.J. Reports 1996 226, at
pp. 254-255, and also at pp. 319-320 (Dissentinigiop of Judge Schwebel) (“{General Assembly
resolutions] adopted by varying majorities, in teeth of strong, sustained and qualitatively imgatrt
opposition ... consisting as it does of States thagltogether much of the world’s military and eoaric
power and a significant percentage of its poputatinore than suffices to deprive the [General As8¢in
resolutions in question of legal authority ... thpettion of resolutions of the General Assemblyhis
vein ... rather demonstrates what the law is not. MWfheed with continuing and significant opposition,
the repetition of General Assembly resolutions isaak of ineffectuality in law formation as it is i
practical effect”);Nuclear Tests (Australia v. France), Judgment,Jd.®eports 1974p. 253, at pp. 435-
436 (Dissenting Opinion of Judge Barwick) (“[it mbg that] resolutions of the United Nations andeoth
expressions of international opinion, however feEgunumerous and emphatic, are insufficient taaver
the view that customary international law now enobsa[a certain rule]”). See also S. Rosesnpranote
79, at 112 (“Consensus is a particularly misleadiotion, as frequently the formal element of ncevetl|
conceal the many reservation buried away in therds; and it often only means agreement on the svord
to be used and on their place in the sentencealasehce of agreement, or even disagreement, an thei
meaning and on the intent of the document as aefhdLA London Statement of Principlest 59.

719 see, for examplénterpretation of Peace Treaties (second phaseyjsady Opinion: 1.C.J. Reports 1950
p. 221, at p. 242 (Dissenting opinion of Judge Ré&the fact that no State has adopted this pasitioat
a State party to a dispute may prevent its arimmaiy the expedient of refraining from appointang
representative on the Commission] is the strong@sfirmation of the international usage or practice
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opposition is relevant only in so far as it impliesnsent, acquiescence or toleration
on the part of the States concerned; but absence of opposition per se will not
necessarily or always imply this. It depends on thke the circumstances are such
that opposition is called for because the absentdt awill cause consent or
acquiescence to be presumed. The circumstanceasoatiavariably of this character,
particularly for instance where the practice orgesaoncerned has not been brought
to the knowledge of other States, or at all evdatks the notoriety from which
such knowledge might be presumed: or again, if ph&ctice or usage concerned
takes a form such that it is not reasonably possibt other States to infer what its

true character is®°

78. Contradictory practice (that is, practice inconsidt with the alleged rule of
customary international law) may evidence a lackasteptance as law®' just as it
may serve to prevent a certain practice from besgprded as settled. On the other
hand, the practice that is not in accordance wittul@ may be an occasion that
reaffirms an opinio juris, if the action is justified in terms that suppatie
customary rulé®

79. Evidence of ‘acceptance as law’ by a particular t&tgor international
organization) may be inconsistent; for example, “Governments and national courts
in the same State may hold different opinions om $hme question, which makes it
even more difficult to identify thepinio juris in that State®?® As with practice,
such ambivalence might undermine the significantéhe opinio juris of that State
(or intergovernmental organization) in attemptimgidentify the existence or not of
a rule of customary international law.

80. The following draft conclusion is proposed:

matters of arbitration which is set forth aboveNiprth Sea Continental Shelf, Judgment, 1.C.J. Rspor
1969 p. 3, at p. 232 (Dissenting Opinion of Judge IsAcRriebke, Erich s/ solicitud de extradicién
(Argentinian Supreme Court), causa No 16.063/9o2ember 1995, para. 90. See also K. Wolskgra
note 6, at 48 (“toleration of a practice by othtes, considering all relevant circumstancesifiestthe
presumption of its acceptance as law”); J.I. Chgrfiniversal International Law’American Journal of
International Law 87 (1993), 529, 536. Judge Hudson wrote of “ikeife of other States to challenge
that conception [of the State that acted, thattfmmevas required by law] at the time” as one ef th
elements of customary international law: M.O. Hudsoipranote 181, at 609.

280 G, Fitzmauricesupranote 174, at 33. See alShe Case of the S.S. “Lotus” (France/TurkeBiC1J, Series
A, No. 10, p. 28 (“only if such abstentions wereséd on their [States] being conscious of havingts tH
abstain would it be possible to speak of an intawnal custom”);North Sea Continental Shelf, Judgment,
I.C.J. Reports 196%. 3, at p. 42, para. 73 (“That non-ratificatroay sometimes be due to factors other
than active disapproval of the convention conceadhardly constitute a basis on which positive
acceptance of its principles can be implied: tlzsoas are speculative, but the facts remain”). |Bako
highlights that “[u]lnder existing international lambsence of protest implies acquiescence onlsaiftite
affects interests [(direct or indirect)] and rigbfsan inactive state”: G.M. Danilenksipranote 139, at
108.

%L gee, for exampléyuclear Tests (Australia v. France), Judgment,J.®eports 1974p. 253, at p. 305
(Separate Opinion of Judge Petrén) (“The conduthese States [that have conducted nuclear atmasphe
tests] proves that their Governments have not bé#re opinion that customary international lawbiade
atmospheric nuclear tests”).

%2 Military and Paramilitary Activities in and againsticaragua (Nicaragua v. United States of America),
Merits, Judgment, I.C.J. Reports 1986 14, at pp. 106, 108-109 (paras. 202, 207).

283 Arrest Warrant of 11 April 2000 (Democratic Repualif the Conge. Belgium), Judgment, 1.C.J. Reports
2002 p. 3, at p. 171 (Dissenting Opinion of Judge ad Ylan den Wyngaert).
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VII.

Draft Conclusion 11
Evidence of acceptance as law

1. Evidence of acceptance of a general practice Esv may take a wide
range of forms. These may vary according to the nate of the rule and
the circumstances in which the rule falls to be apped.

2. The forms of evidence include, but are not linbéd to, statements by
States which indicate what are or are not rules ofustomary international

law, diplomatic correspondence, the jurisprudence fonational courts, the
opinions of government legal advisers, official pulications in fields of
international law, treaty practice, and action in ®nnection with

resolutions of organs of international organizatios and of international

conferences.

3. Inaction may also serve as evidence of acceptanas law.

4. The fact that an act (including inaction) by aState establishes
practice for the purpose of identifying a rule of eistomary international
law does not preclude the same act from being evidee that the practice
in question is accepted as law.

Future programme of work

81. As already announcéd? the third report, in 2015, will continue the
discussion of the two elements of customary international law (‘a general practice’;

‘accepted as law’), and the relationship betweesmttin the light of progress with
the topic in 2014. The next report will addressnrore detail certain particular
aspects touched on in the present report, in pdeiche role of treaties, resolutions
of international organizations and conferences, angkrnational organizations
generally. The third report will also cover the tpistent objector” rule, and
“special” or “regional” customary international laas well as “bilateral custom”.

82. As was recalled in the first report, at its firstdasecond sessions in 1949 and
1950 the Commission, in accordance with the mandatarticle 24 of its Statute,
had on its agenda a topic entitled ‘Ways and meainsnaking the evidence of
customary international law more readily availabl@’his led to a series of
recommendations, which were adopted by the Gerfessémbly and which are still
of importance toda$®

83. As mentioned above, the dissemination and locatibpractice (andopinio
juris) remains an important practical issue in the amstances of the modern
world.? It is therefore proposed that the draft conclusishould be supplemented
by indications as to where and how to find practaoed acceptance as law. This
would describe the various places where practickainio juris may be found, for

284 AJCN.4/663,supranote 1, at para. 102.
285 See als@ecretariat memorandyrat paras. 9-11; A/CN.4/668 pranote 1, at para. 9.
26 gee, for example, S. Rosensepranote 79, at 58-61; O. Cortesypranote 176, at 149-178.
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example in digests and other publications of indidl States, as well as
publications of practice in specific areas of im@tional law.

84. The Special Rapporteur still aims to submit a firggbort in 2016, with revised

draft conclusions and commentaries in light of thebates and decisions of 2014
and 2015, but acknowledges, as some members o€tmemission have said, that
this is an ambitious work programme.
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Annex

Proposed draft conclusions on the identification of
customary international law

Part one
Introduction

Draft conclusion 1

Scope

1. The present draft conclusions concern the methodofry for determining
the existence and content of rules of customary iatnational law.

2. The present draft conclusions are without prejudiceto the methodology
concerning other sources of international law and gestions relating to
peremptory norms of international law (jus cogens).

Draft conclusion 2

Use of terms
For the purposes of the present draft conclusions:

(a) “Customary international law” means those rules of international
law that derive from and reflect a general practice accepted as law;

(b) “International organization” means an intergovernmental
organization;

(c)

Part two
Two constituent elements

Draft conclusion 3

Basic approach

To determine the existence of a rule of customaryternational law and its
content, it is necessary to ascertain whether thers a general practice accepted
as law.
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Draft Conclusion 4

Assessment of evidence

In assessing evidence for a general practice acceptas law, regard must
be had to the context including the surrounding cicumstances.

Part three
A general practice

Draft conclusion 5

Role of practice

The requirement, as an element of customary internéonal law, of a
general practice means that it is primarily the pratice of States that
contributes to the creation, or expression, of rule of customary international
law.

Draft conclusion 6

Attribution of conduct
State practice consists of conduct that is attribtable to a State, whether in
the exercise of executive, legislative, judicial cany other function.

Draft conclusion 7

Forms of practice

1. Practice may take a wide range of forms. It include both physical and
verbal actions.

2. Manifestations of practice include, among others,hte conduct of States
‘on the ground’, diplomatic acts and correspondence legislative acts,
judgments of national courts, official publicationsin the field of international

law, statements on behalf of States concerning cdiation efforts, practice in

connection with treaties, and acts in connection @h resolutions of organs of
international organizations and conferences.

3. Inaction may also serve as practice.

4. The acts (including inaction) of international organizations may also serve
as practice.

Draft conclusion 8

Weighing evidence of practice

1. There is no predetermined hierarchy among the wéous forms of practice.
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2. Account is to be taken of all available practie of a particular State.
Where the organs of the State do not speak with on&ice, less weight is to be
given to their practice.

Draft conclusion 9

Practice must be general and consistent

1. To establish a rule of customary international law,the relevant practice
must be general, meaning that it must be sufficiehy widespread and
representative. The practice need not be universal.

2. The practice must be generally consistent.

3. Provided that the practice is sufficiently generaland consistent, no
particular duration is required.

4. In assessing practice, due regard is to be given the practice of States
whose interests are specially affected.

Part Four
Accepted as Law

Draft conclusion 10

Role of acceptance as law

1. The requirement, as an element of customary ietnational law, that the
general practice be accepted as law means that tipeactice in question must be
accompanied by a sense of legal obligation.

2. Acceptance as law is what distinguishes a rutd customary international
law from mere habit or usage.

Draft conclusion 11

Evidence of acceptance aslaw

1. Evidence of acceptance of a general practice as lanay take a wide range
of forms. These may vary according to the nature ofthe rule and the
circumstances in which the rule falls to be applied

2. The forms of evidence include, but are not limitedo, statements by States
which indicate what are or are not rules of customg international law,
diplomatic correspondence, the jurisprudence of navnal courts, the opinions
of government legal advisers, official publicationsn fields of international law,
treaty practice, and action in connection with restutions of organs of
international organizations and of international canferences.

3. Inaction may also serve as evidence of acceptance law.

4. The fact that an act (including inaction) by aState establishes practice for
the purpose of identifying a rule of customary intenational law does not
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preclude the same act from being evidence that the practice in question is
accepted as law.
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