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Introduction*

1. At its sixty-fifth session, in 2013, the International 
Law Commission decided to include the topic “Protection 
of the environment in relation to armed conflicts” in its 
programme of work and appointed Ms. Marie G. Jacobs-
son as Special Rapporteur for the topic.1

* The Special Rapporteur expresses her deep gratitude for the instru-
mental support of the Cyrus R. Vance Center for International Justice 
and the Director of the Environment Program, Susan M. Kath. Special 
thanks go to Cleary Gottlieb Steen and Hamilton LLP and the Envir-
onmental Law Institute for their invaluable assistance in the research 
for the present report. Cleary Gottlieb would like to dedicate its con-
tributions to the report to Mayar Dahabieh, an associate without whose 
efforts its research would not have been possible. In addition, the Spe-
cial Rapporteur expresses her gratitude for the invaluable research 
done by Stavros Pantazopoulos. The Special Rapporteur also wishes to 
thank Angela Barisic, Amanda Kron, Abby Zeith and Jonathan Öster-
lund for their helpful assistance in the preparation of the present report. 
Special thanks also go to Britta Sjöstedt and Karen Hulme, as well as 
Anne Dienelt, Shirin Shua and Kitty Zheng. The Special Rapporteur 
is indebted to Cymie R. Paine at Rutgers, the State University of New 
Jersey, and Carl Bruch, Co-Director at the Environmental Law Insti-
tute who carried the main responsibility for arranging an international 
seminar on the topic in New York on 24 October 2014. The research 
contributed by colleagues at the Environmental Law Institute and the 
Centre for International Sustainable Development Law is also noted 
with great appreciation. Additional thanks for sharing their knowledge 
and ideas go to participants at that seminar and to those who took part 
in the subsequent informal think tank, and to the Ministry for Foreign 
Affairs of Sweden and the Permanent Mission of Sweden to the United 
Nations in New York for their respective contributions, as well as to 
colleagues from the Nordic countries. Last but not least, the librarians 
without whom the work could not have been done, namely Irina Geras-
simova at the Palais des Nations, Geneva, and personnel at the Library 
of the Government Offices in Stockholm.

2. The topic was first included in the long-term pro-
gramme of work in 2011. Consideration of the topic had 
initiated with informal consultations that had begun dur-
ing the sixty-fourth session of the Commission, in 2012, 
and continued at its sixty-fifth session, in 2013, when the 
Commission held more substantive informal consulta-
tions. Those initial consultations offered members of the 
Commission an opportunity to reflect and comment on 
the road ahead. The elements of the work discussed in-
cluded the scope and general methodology, including the 
division of work into temporal phases, and the timetable 
for future work. The Special Rapporteur presented a pre-
liminary report2 at the Commission’s sixty-sixth session, 
in 2014, on the basis of which the Commission held a 
general debate.3

3. The present report contains a brief summary of the 
debates held in 2014 by the Commission and by the Sixth 
Committee of the General Assembly during its sixty-
ninth session. It also contains a summary of the responses 
received from States with regard to the specific issues 
identified by the Commission as being of particular inter-
est to it.

1 Yearbook … 2013, vol. II (Part Two), para. 131.
2 Yearbook … 2014, vol. II (Part One), document A/CN.4/674.
3 Ibid., vol. II (Part Two), paras. 192–213. For a more com-

prehensive presentation of the debate, see ibid., vol. I, 3227th to 
3231st meetings.
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Chapter I

Purpose of the present report

of compilation of material and analytical work.7 The 
ICRC customary law study has no precedent. With its 
two volumes, 5,000 pages and 161 rules and commen-
taries and supporting material, it is, to quote one author,  
“a remarkable feat”.8 Yet it has been criticized for short-
comings in methodology and reliability.9 In addition, it 
should be underlined that the study is, in and of itself, a 
snapshot of the applicable law at a given time. To miti-
gate the latter temporal shortcoming, additional material 
is continuously placed on the ICRC customary law web 
page.10 In the view of the Special Rapporteur, the work by 
ICRC is far too valuable to neglect or even downplay. It 
is the most comprehensive compilation of legislative and 
regulatory measures, along with expressions of opinio 
juris, available in this field. To the extent that reference is 
made to the ICRC customary law study, it is done on the 
basis of the aforementioned premises. 

8. For obvious reasons, it is far more difficult to acquire 
information on State practice in non-international armed 
conflict. Information on the practice by non-State actors is 
even more difficult to access. Such information is of cer-
tain interest even if it does not constitute State practice in 
the legal sense. The Commission’s discussions in 2014 on 
the topic “Identification of customary international law” 
revealed a clear tendency within the Commission not to 
include practice by nonState actors as part of the concept 
of customary international law. As a result, the Special 
Rapporteur for that topic has suggested a clarifying rule 
stipulating that conduct by other non-State actors (with 
the possible exception of international organizations) not 
be considered “practice” for the purposes of the topic.11

9. All parties to armed conflict are subject to the rules of 
international humanitarian law. Leaving aside the ques-
tion of whether non-State actors are eligible to create or to 
contribute to the formation of customary international law, 
for practical reasons the Special Rapporteur has been un-
able to examine the practice of non-State armed groups.12 

7 Henckaerts and Doswald-Beck (eds.), Customary International 
Humanitarian Law, vols. 1 and 2.

8 Bethlehem, “The methodological framework of the study”, p. 3.
9 See, e.g., Bethlehem, “The methodological framework of the 

study”; Scobbie, “The approach to customary law in the study”; and 
Hampson, “Other areas on international law in relation to the study”. 
See also McCormack, “An Australian perspective on the ICRC cus-
tomary international humanitarian law study”.

10 The most recent update was made on 6 November 2014 and 
encompasses national legislation from Denmark, Djibouti, Poland, 
Somalia and Tajikistan (www.icrc.org/customary-ihl/eng/docs/home).

11 The Special Rapporteur suggested that a new paragraph 3 be in-
cluded in draft conclusion 4 [5] (Requirement of practice), as follows: 
“Conduct by other non-State actors is not practice for the purposes of 
formation or identification of customary international law” (see docu-
ment A/CN.4/682, annex, reproduced in the present volume).

12 In the context of non-international armed conflict, there are some 
non-State armed groups that may be well-organized and well-equipped, 
while others may be ill-equipped and poorly educated. It is rare that 
non-State armed groups use air and missile warfare in non-international 
armed conflict. However, there are indications that this might change, 
given the fact that non-State armed groups are already in possession of 
drones or missiles. There are signs that some non-State armed groups 

4. The focus of the present report is to identify existing 
rules of armed conflict that are directly relevant to the pro-
tection of the environment in relation to armed conflicts. 
The report therefore contains an examination of such 
rules. It also contains draft principles.

5. The law of armed conflict must be interpreted in the 
light of the realities of modern armed conflict. The nature 
of armed conflict varies considerably. Besides classic, 
inter-State wars, the world also faces non-international 
armed conflict, internationalized armed conflict and wars 
by proxy. Yet other descriptions of conflict have entered 
the scene, such as “cyberwar” and “asymmetric warfare”. 
The first test to be done in any given case is to identify 
whether an armed conflict exists at all.4

6. The varied nature of armed conflicts is particularly 
challenging because any application of the law of armed 
conflict must begin with a classification of the conflict in 
question.5 Unless such a classification is made, it is more or 
less impossible to comprehend which rules to apply. Not all 
rules applicable in relation to international armed conflict 
are considered applicable during non-international armed 
conflict. At the same time, it is clear that fundamental prin-
ciples, such as the principle of distinction and the principle 
of humanity (the dictates of public conscience), reflect cus-
tomary law and are applicable in all types of armed con-
flict. In addition, many provisions of international treaties 
reflect rules of a customary law nature and may therefore 
be applicable in all types of armed conflict.6

Method and sources

7. The present report contains information on State 
practice based on the information received directly from 
States. Such information has been obtained through either 
the responses of States to questions posed by the Commis-
sion or their statements on the topic in the debate in the 
Sixth Committee of the General Assembly. In addition, 
information has been obtained from the official websites 
of States and relevant organizations. Such information 
can be characterized as a primary source; however, as 
with any other topic considered by the Commission, such 
information is not comprehensive. A challenge lies in 
selecting which method to use in identifying applicable 
customary law rules. The International Committee of the 
Red Cross (ICRC) has made an impressive effort in this 
respect. Its momentous study on customary international 
humanitarian law (hereinafter, “ICRC customary law 
study”) was published in 2005 following some ten years 

4 For a discussion on a possible definition of “armed conflict”, see 
the preliminary report of the Special Rapporteur, Yearbook … 2014, 
vol. II (Part One), document A/CN.4/674, paras. 69–78.

5 For a summary of the legal need for the classification of conflict, 
see Pejić, “Status of armed conflict”. For a comprehensive discussion 
see the various contributions in Wilmshurst (ed.), International Law 
and the Classification of Conflicts.

6 There are two steps in such an analysis: first, the provision needs to 
be identified as reflecting customary law and, second, the content of the 
rule will make it clear whether or not its customary law status covers 
both types of conflict. (Continued on next page.)

https://ihl-databases.icrc.org/customary-ihl/eng/docs/home
http://undocs.org/A/CN.4/682
http://undocs.org/A/CN.4/674
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During the preparation of the present report, the Special 
Rapporteur has had reason to recall the work of ICRC and 
nongovernmental organizations with regard to the dis-
semination of humanitarian law to such armed groups. 
The non-governmental organization Geneva Call,13 the 
aim of which is to promote respect by armed non-State 
actors for international humanitarian norms in armed 
conflict and other situations of violence, has established 
a directory of humanitarian commitments by armed non-
State actors, which consists of a database in which agree-
ments between such actors and States can be found.14 In 
general, however, not much of this kind of information is 
publicly available. For those reasons, the Special Rappor-
teur has been unable to examine the practice of nonState 
armed groups. This is somewhat regrettable because it 
is in the interaction between States and non-State armed 
groups that evidence of State practice may be identified. 

10. The present report is based on an examination of 
relevant treaties on the law of war and on related disar-
mament treaties. Occasionally, it is difficult to categorize 
treaties as belonging to either type: humanitarian law 
treaties or disarmament treaties. The report contains a 
brief study of specially regulated areas, such as nuclear-
weapon-free zones and natural heritage zones. This is 
done in direct response to suggestions by members of the 
Commission and States. To obtain an overview of those 
types of treaty regimes, it was considered appropriate to 
refer to them in the same report.

11. Furthermore, the report contains a section on rele-
vant case law. Given the amount of case law with a pos-
sible connection to the topic, a careful selection has been 
made of the most pertinent cases.

have their own air force. With respect to naval warfare, it can be noted 
that the naval wing of the Liberation Tigers of Tamil Eelam (LTTE) (the 
Sea Tigers) was important during the Sri Lankan civil war. It has been 
reported that the LTTE craft varied from heavily armed gunboats and 
troop carriers to ocean-going supply vessels and that they possessed 
a radar-evading stealth boat as well as sophisticated communication 
systems. It is further asserted that the Sea Tigers had a diving unit that 
tasked with infiltrating harbours to lay mines. See Manoharan, “Tigers 
with fins: naval wing of the LTTE”.

13 See www.genevacall.org.
14 Available from http://theirwords.org/pages/home.

12. The literature on almost every single aspect of the 
law of armed conflict is immense. To make the report 
both readable and practical, direct references to literature 
in footnotes are strictly limited. A more extensive list of 
the literature consulted can be found in annex II to the 
present report. The report is already heavily loaded with 
footnotes. If considered appropriate, references to com-
ments and analysis by authors that have contributed to the 
doctrine may be elaborated upon in future commentaries 
to draft principles.

13. The present report addresses the use of weapons as 
part of any means of warfare, because all weapons to be 
used in armed conflict are subject to the law of armed con-
flict. Rules and principles on, for example, precautions in 
attack, distinction, proportionality, military necessity and 
humanity apply equally. With few exceptions, such as 
with landmines, the law of armed conflict (jus in bello) 
does not contain specific rules pertaining to specific 
weapons. The report does not discuss the use of weapons 
that are prohibited in international treaties (such as chemi-
cal or biological weapons).

14. Situations of occupation are also not dealt with 
herein. The reason is that occupation often extends beyond 
the time when active military hostilities have ceased. In 
addition, compensation for breaches of the law of occupa-
tion may be linked to both compensation for a breach of a 
jus ad bellum rule and a rule that is connected with the ob-
ligation of the occupying power. There is a close connec-
tion to private property rights. Occupation will therefore 
be addressed in the third report of the Special Rapporteur.

15. The connection between the legal protection of nat-
ural resources and the natural environment may need fur-
ther examination. States have highlighted that connection 
in their statements to the Sixth Committee and, reportedly, 
in their national legislation and regulations. The Security 
Council has, in many resolutions, addressed the connection 
between armed conflict and natural resources and much of 
the work of the United Nations Environment Programme 
(UNEP) focuses on the same issue. That connection relates 
to all three temporal phases of this work: preventive meas-
ures; conduct of hostilities; and reparative measures. A line, 
however, must be drawn; that is to say, natural resources as 
a cause of conflict will not be addressed per se.

Chapter II

Consultations in the Commission at its sixty-sixth session

(Footnote 12 continued.)

16. At its sixty-sixth session, in 2014, the Commission 
held a general debate on the basis of the preliminary re-
port submitted by the Special Rapporteur.15

17. There was broad recognition of the importance of 
the topic and its overall purpose. Members generally 
agreed that the focus of the work should be to clarify the 
rules and principles of international environmental law 

15 Yearbook … 2014, vol. II (Part Two), paras. 192–213. For a more 
comprehensive presentation of the debate, see ibid., vol. I, 3227th 
to 3231st meetings. For information on the phases of work outlined 
by the Special Rapporteur, see Yearbook … 2013, vol. II (Part Two), 
paras. 135–136.

applicable in relation to armed conflicts. Several members 
agreed with the Special Rapporteur that the Commission 
should not modify the law on armed conflict. On the other 
hand, some members were of the view that, in the light of 
the minimal treatment of the environment in the law of 
armed conflict, further elaboration of environmental obli-
gations in armed conflict might be warranted. 

18. There was general support for the temporal, three-
phased approach adopted by the Special Rapporteur, with 
some members indicating that such an approach would 
facilitate the work. It was suggested that the temporal 
distinction would enable the Commission to focus on 

https://www.genevacall.org
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preparation and prevention measures in phase I and rep-
aration and reconstruction measures in phase III. Some 
other members, however, raised concerns regarding an 
overly strict adherence to the temporal approach, noting 
that the Special Rapporteur herself had made clear in her 
report that it was not possible to make a strict differentia-
tion between the phases. In developing guidelines or con-
clusions, several members were of the view that it would 
be difficult and inadvisable to maintain a strict differen-
tiation between the phases, as many relevant rules were 
applicable during all three phases.

19. The weight that should be accorded to phase II, 
namely, obligations relating to the protection of the en-
vironment during an armed conflict, was the subject of 
considerable debate. Several members were of the view 
that phase II should be the core of the project given 
that consideration of the other two phases was inher-
ently linked to obligations arising during armed conflict. 
According to those members, the law of armed conflict 
relevant to the protection of the environment was lim-
ited and did not reflect the present-day realities of armed 
conflict and the risk it poses to the environment. Several 

other members stressed that, as proposed by the Special 
Rapporteur, the Commission should not focus its work 
on phase II, as the law of armed conflict was lex specia-
lis and contained rules relating to the protection of the 
environment.

20. There was also substantial discussion of limitations 
on the scope of the topic. Some members were of the view 
that the issue of weapons should be excluded from the 
topic, as proposed by the Special Rapporteur, while some 
others argued that a comprehensive treatment of the topic 
would necessarily include consideration of weapons. It 
was suggested that it could be clarified that the work on 
the topic was without prejudice to existing rules on spe-
cific weapons.

21. Finally, questions were raised about the proposal to 
consider non-international armed conflicts. While there 
was widespread agreement with the proposal to address 
such conflicts, some members indicated that their inclu-
sion would necessitate study of whether non-State actors 
were bound by the law of armed conflict or by obligations 
that were identified as arising under phases I and III.

Chapter III

Debate in the Sixth Committee of the General Assembly at its sixty-ninth session

22. Some 32 States addressed the topic during the sixty-
ninth session of the Sixth Committee of the General As-
sembly, based on the report of the Commission on the 
work of its sixty-sixth session.16 A large number of States 
indicated the importance of the topic17 and several made 

16 Austria, Official Records of the General Assembly, Sixty
ninth Session, Sixth Committee, 25th meeting (A/C.6/69/SR.25), 
paras. 109–111; Belarus, ibid., 26th meeting (A/C.6/69/SR.26), 
paras. 26–28; Czech Republic, ibid., para. 41; Norway (on behalf of the 
Nordic countries: Denmark, Finland, Iceland, Norway and Sweden), 
ibid., 25th meeting (A/C.6/69/SR.25), paras. 131–134; France, ibid., 
22nd meeting (A/C.6/69/SR.22), para. 33; Greece, ibid., 26th meeting 
(A/C.6/69/SR.26), paras. 32–34; Hungary, ibid., 24th meeting 
(A/C.6/69/SR.24), para. 38; India, ibid., 26th meeting (A/C.6/69/
SR.26), para. 110; Indonesia, ibid., 27th meeting (A/C.6/69/SR.27), 
paras. 67–68; Iran (Islamic Republic of), ibid., 27th meeting (A/C.6/69/
SR.27), paras. 11–13; Israel, ibid., 25th meeting (A/C.6/69/SR.25), 
paras. 86–87; Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53; 
Japan, ibid., 26th meeting (A/C.6/69/SR.26), para. 77; Republic of 
Korea, ibid., 27th meeting (A/C.6/69/SR.27), paras. 73–74; Malay-
sia, ibid., paras. 47–49; Netherlands, ibid., 26th meeting (A/C.6/69/
SR.26), para. 52; New Zealand, ibid., 27th meeting (A/C.6/69/SR.27), 
paras. 2–4; Peru, ibid., 25th meeting (A/C.6/69/SR.25), paras. 122–
126; Poland, ibid., 26th meeting (A/C.6/69/SR.26), para. 61; Por-
tugal, ibid., paras. 6–9; Romania, ibid., paras. 86–87; Russian 
Federation, ibid., 25th meeting (A/C.6/69/SR.25), paras. 99–102; 
Singapore, ibid., 26th meeting (A/C.6/69/SR.26), paras. 66–67; South 
Africa, ibid., para. 96; Spain, ibid., para. 104; Switzerland, ibid., 
paras. 44–45; United Kingdom of Great Britain and Northern Ireland, 
ibid., paras. 15–16; and United States of America, ibid., 27th meeting 
(A/C.6/69/SR.27), paras. 24–25. The statements are also on file with 
the Codification Division. 

17 Norway (on behalf of the Nordic countries, ibid., 25th meeting 
(A/C.6/69/SR.25), para. 131; Czech Republic, ibid., 26th meeting 
(A/C.6/69/SR.26), para. 41; South Africa, ibid., para. 96; India, 
ibid., para. 110; New Zealand, ibid., 27th meeting (A/C.6/69/SR.27), 
paras. 2–4; Republic of Korea, ibid., paras. 73–74, and statement on 
file with the Codification Division; and Poland, ibid., 26th meeting 
(A/C.6/69/SR.26), para. 61, and statement on file with the Codifica-
tion Division.

substantive statements. Three delegations expressed con-
cerns about the feasibility of the topic.18

23. A large number of delegations welcomed the tem-
poral approach adopted by the Special Rapporteur19 and 
agreed that it was not possible to draw a strict dividing 
line between the three phases (i.e. prior to, during and after 
an armed conflict).20 A few delegations reiterated their 
doubts as regards the feasibility of the temporal method-
ology21 and one remarked that a thematic approach might 
be considered instead.22 Three States commented that the 
Commission should consider embarking on a progressive 
development exercise if the existing protection regime 
were held to be insufficient.23

24. The approach of the Special Rapporteur in defining 
and limiting the scope of the topic was welcomed by a 

18 France, ibid., 22nd meeting (A/C.6/69/SR.22), para. 32; Russian 
Federation, ibid., 25th meeting (A/C.6/69/SR.25), para. 99; and Spain, 
ibid., 26th meeting (A/C.6/69/SR.26), para. 104.

19 Norway (on behalf of the Nordic countries), ibid., 25th meeting 
(A/C.6/69/SR.25), para. 133; Portugal, ibid., 26th meeting (A/C.6/69/
SR.26), para. 6; Belarus, ibid., para. 27; Greece, ibid., para. 32; Czech 
Republic, ibid., para. 41; Singapore, ibid., para. 66; India, ibid., 
para. 110; New Zealand, ibid., 27th meeting (A/C.6/69/SR.27), para. 3; 
and Indonesia, ibid., para. 67.

20 Norway (on behalf of the Nordic countries), ibid., 25th meeting 
(A/C.6/69/SR.25), para. 133; Portugal, ibid., 26th meeting (A/C.6/69/
SR.26), para. 6; Singapore, ibid., para. 66; New Zealand, ibid., 
27th meeting (A/C.6/69/SR.27), para. 3; and Indonesia, ibid.,  para. 67.

21 Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53; Russian 
Federation, ibid., 25th meeting (A/C.6/69/SR.25), para. 101; Spain, 
ibid., 26th meeting (A/C.6/69/SR.26), para. 104; and Republic of 
Korea, ibid., 27th meeting (A/C.6/69/SR.27), para. 73.

22 Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53.
23 Portugal, ibid., 26th meeting (A/C.6/69/SR.26), para. 7; Iran 

(Islamic Republic of), ibid., 27th meeting (A/C.6/69/SR.27), para. 11; 
and New Zealand, ibid., 27th meeting (A/C.6/69/SR.27), paras. 2–4 and 
statement on file with the Codification Division.
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number of delegations,24 with others expressing the view 
that the topic should not be unduly limited.25 The issue of 
whether protection of cultural and natural heritage should 
be addressed as part of the topic was raised by a large num-
ber of delegations.26 In addition, various views concerning 
the precise scope of the topic were voiced, including on 
whether to consider issues relating to human rights,27 indig-
enous peoples,28 refugees,29 internally displaced persons30 
and the effect of weapons on the environment.31

25. In relation to the environmental principles identified 
in the Special Rapporteur’s preliminary report, a number 
of delegations emphasized their relevance to the con-
tinued work on the topic.32 The appropriateness of con-
sidering some of those principles in the current context 
was nonetheless questioned by another delegation.33 In 
particular, a number of delegations drew attention to the 
issue of whether the principle of sustainable development 
and the need for environmental impact assessment as part 
of military planning should be included.34 With regard to 
the latter, the view was expressed that an analysis thereof 
would be welcome.35 A number of delegations urged the 
Commission to consider the environmental principles 
identified in the report and their characteristics in order to 
determine their applicability in the context of the topic.36

24 Israel, ibid., 25th meeting (A/C.6/69/SR.25), para. 87; Russian 
Federation, ibid., para. 102; Norway (on behalf of the Nordic coun-
tries), ibid., para. 133; United Kingdom, ibid., 26th meeting (A/C.6/69/
SR.26), para. 16; and Netherlands, ibid., para. 52.

25 Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53; and Peru, 
ibid., 25th meeting (A/C.6/69/SR.25), para. 124.

26 Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53; Israel, ibid., 
25th meeting (A/C.6/69/SR.25), para. 87; Russian Federation, ibid., 
para. 102; Austria, ibid., para. 110; United Kingdom, ibid., 26th meeting 
(A/C.6/69/SR.26), para. 16; Greece, ibid., para. 32; Czech Republic, 
ibid., para. 41; Romania, ibid., para. 87; Malaysia, ibid., 27th meeting 
(A/C.6/69/SR.27), para. 47; and Indonesia, ibid., para. 68.

27 Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53; Israel, 
ibid., 25th meeting (A/C.6/69/SR.25), para. 87; United Kingdom, 
ibid., 26th meeting (A/C.6/69/SR.26), para. 16; Greece, ibid., para. 34; 
Switzerland, ibid., para. 45; South Africa, ibid., para. 96; India, ibid., 
para. 110; and Malaysia, ibid., 27th meeting (A/C.6/69/SR.27), para. 47.

28 Israel, ibid., 25th meeting (A/C.6/69/SR.25), para. 87; Russian 
Federation, ibid., para. 102; United Kingdom, ibid., 26th meeting 
(A/C.6/69/SR.26), para. 16; and United States, ibid., 27th meeting 
(A/C.6/69/SR.27), para. 24.

29 Israel, ibid., 25th meeting (A/C.6/69/SR.25), para. 87; Rus-
sian Federation, ibid., para. 102; India, ibid., 26th meeting (A/C.6/69/
SR.26), para. 110; Iran (Islamic Republic of), ibid., 27th meeting 
(A/C.6/69/SR.27), para. 13; and Malaysia, ibid., para. 47.

30 Russian Federation, ibid., 25th meeting (A/C.6/69/SR.25), 
para. 102; Peru, ibid., para. 124; and Malaysia, ibid., 27th meeting 
(A/C.6/69/SR.27), para. 47.

31 Israel, ibid., 25th meeting (A/C.6/69/SR.25), para. 87; Russian 
Federation, ibid., para. 100; Peru, ibid., para. 124; Portugal, ibid., 
26th meeting (A/C.6/69/SR.26), para. 7; United Kingdom, ibid., 
para. 16; Singapore, ibid., para. 66; and Romania, ibid., para. 87.

32 Peru, ibid., 25th meeting (A/C.6/69/SR.25), paras. 123-126; Bela-
rus, ibid., 26th meeting (A/C.6/69/SR.26), para. 28; Greece, ibid., para. 
33; Malaysia, ibid., 27th meeting (A/C.6/69/SR.27), para. 48; Indone-
sia, ibid., para. 68; and Czech Republic, ibid., 26th meeting (A/C.6/69/
SR.26), para. 41.

33 United States, ibid., 27th meeting (A/C.6/69/SR.27), para. 24.
34 Greece, ibid., 26th meeting (A/C.6/69/SR.26), para. 33; Spain, 

ibid., para. 104; United Kingdom, ibid., para. 16; and United States, 
ibid., 27th meeting (A/C.6/69/SR.27), para. 24.

35 Romania, ibid., 26th meeting (A/C.6/69/SR.26), para. 87.
36 Singapore, ibid., 26th meeting (A/C.6/69/SR.26), paras. 66–67; 

Indonesia, ibid., 27th meeting (A/C.6/69/SR.27), para. 68; and United 
States, ibid., para. 24.

26. While some delegations questioned the need to 
develop definitions of the terms “environment” and 
“armed conflict”,37 others were of the view that such 
definitions could prove useful. The view was also ex-
pressed that the Commission should develop broad 
working definitions in order not to limit prematurely its 
consideration of the topic.38 The definition of “environ-
ment” adopted by the Commission in the principles on 
the allocation of loss in the case of transboundary harm 
arising out of hazardous activities was supported by a 
number of delegations as an appropriate starting point.39 
Concerning the term “armed conflict”, some delegations 
were of the view that the definition contained in inter-
national humanitarian law should be retained.40 The def-
inition provided in the Tadić case41 was also referenced, 
as was the definition contained in the work of the Com-
mission on the effects of armed conflicts on treaties.42 
While some delegations questioned the appropriateness 
of addressing situations of non-international armed con-
flicts and conflicts between organized armed groups or 
between such groups within a State,43 a number of others 
considered that such situations should be addressed.44 
Some delegations expressed the view that situations of 
limited intensity of hostilities should not fall within the 
scope of the topic.45

27. It was observed by some delegations that it was pre-
mature to take a stance on the final form of the work of 
the Commission on the topic.46 Nonetheless, a number of 

37 France, ibid., 22nd meeting (A/C.6/69/SR.22), para. 33; Romania, 
ibid., 26th meeting (A/C.6/69/SR.26), para. 86; and Netherlands, ibid., 
para. 52, and statement on file with the Codification Division.

38 Republic of Korea, ibid., 27th meeting (A/C.6/69/SR.27), 
para. 74, and statement on file with the Codification Divison; New 
Zealand, ibid., para. 4; Malaysia, ibid., para. 48; Switzerland, ibid., 
26th meeting (A/C.6/69/SR.26), para. 44, and statement on file 
with the Codification Division; and Austria, ibid., 25th meeting 
(A/C.6/69/SR.25), para. 110 and statement on file with the Codifica-
tion Division.

39 Austria, ibid., para. 110; and New Zealand, ibid., 27th meeting 
(A/C.6/69/SR.27), para. 4.

40 Austria, ibid., 25th meeting (A/C.6/69/SR.25), para. 110; Bela-
rus, ibid., 26th meeting (A/C.6/69/SR.26), para. 27; Netherlands, ibid., 
para. 52; and France, ibid., 22nd meeting (A/C.6/69/SR.22), para. 33, 
and statement on file with the Codification Division

41 Prosecutor v. Duško Tadić a/k/a “Dule”, Judgment, Case No. IT-
94-1-A72, Appeals Chamber, Decision on the Defence Motion of 
Interlocutory Appeal on Jurisdiction, Decision of 2 October 1995,  
International Tribunal for the Former Yugoslavia, Judicial Reports 
1994–1995, vol. I, pp. 353 et seq., at para. 70. See statement by Swit-
zerland (Official Records of the General Assembly, Sixtyninth Session, 
Sixth Committee, 26th meeting (A/C.6/69/SR.26), para. 44).

42 Republic of Korea, Official Records of the General Assembly, 
Sixty-ninth Session, Sixth Committee, 27th meeting (A/C.6/69/SR.27), 
para. 73.

43 Belarus, ibid., 26th meeting (A/C.6/69/SR.26), para. 28; Iran 
(Islamic Republic of), ibid., 27th meeting (A/C.6/69/SR.27), para. 13; 
Spain, ibid., 26th meeting (A/C.6/69/SR.26), para. 104, and statement 
on file with the Codification Division; and France, ibid., 22nd meeting 
(A/C.6/69/SR.22), para. 33, and statement on file with the Codification 
Division.

44 Austria, ibid., 25th meeting (A/C.6/69/SR.25), para. 110; Portu-
gal, ibid., 26th meeting (A/C.6/69/SR.26), para. 8; Switzerland, ibid., 
para. 44; Indonesia, ibid., 27th meeting (A/C.6/69/SR.27), para. 68; and 
Republic of Korea, ibid., para. 73.

45 Austria, ibid., 25th meeting (A/C.6/69/SR.25), para. 110; Portu-
gal, ibid., 26th meeting (A/C.6/69/SR.26), para. 8; and United King-
dom, ibid., para. 16.

46 Portugal, ibid., 26th meeting (A/C.6/69/SR.26), para. 9; and 
South Africa, ibid., para. 96.
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delegations mentioned their preference for non-binding 
guidelines47 or for a handbook.48

47 Israel, ibid., 25th meeting (A/C.6/69/SR.25), para. 86; United 
Kingdom, ibid., 26th meeting (A/C.6/69/SR.26), para. 16; Singapore, 
ibid., para. 67; and Republic of Korea, ibid., 27th meeting (A/C.6/69/
SR.27), para. 74, and statement on file with the Codification Divison.

48 Italy, ibid., 22nd meeting (A/C.6/69/SR.22), para. 53.

28. During the debate, a number of States gave ex-
amples of national and regional practice in the form of, 
for example, legislation, case law and military manuals. 
The Special Rapporteur remains grateful for those helpful 
comments and encourages other States to provide such 
examples of national practice for the purposes of the work 
of the Commission on this topic. 

Chapter IV

Responses to specific issues on which comments would be of particular interest  
to the Commission

29. In its report on the work of its sixty-sixth session, 
the Commission, in accordance with established practice, 
sought information on specific issues on which comments 
would be of particular interest to it.49 The request partly 
repeated the request made by the Commission at its sixty-
fifth session.50 However, clarification of the request was 
made, whereby the Commission expressed the wish for 
“information from States as to whether they have any in-
struments aimed at protecting the environment in relation 
to armed conflict”, with examples of such instruments 
to include but not be limited to “national legislation and 
regulations; military manuals, standard operating proced-
ures, rules of engagement or status of forces agreements 
applicable during international operations; and environ-
mental management policies related to defence-related 
activities”.51

30. The following States responded to the request of the 
Commission: Austria, Belgium, Cuba, Czech Republic, 
Finland, Germany, Peru, Republic of Korea, Spain and 
United Kingdom of Great Britain and Northern Ireland.

31. Austria commented that it was party to the Conven-
tion on the Prohibition of Military or Any Other Hostile 
Use of Environmental Modification Techniques and to 
the Protocols additional to the Geneva Conventions of 
12 August 1949, and relating to the protection of victims 
of armed conflicts. Austria noted that both contained pro-
visions on the protection of the environment in armed 
conflicts.52

32. In addition, Austria reported that recent amend-
ments to its Criminal Code had criminalized the launch-
ing of an attack in connection with an armed conflict in the 
knowledge that such an attack would cause widespread, 

49 Yearbook … 2014, vol. II (Part Two), para. 31.
50 Ibid. “The Commission requests information from States, by 

31 January 2015, on whether, in their practice, international or domestic 
environmental law has been interpreted as applicable in relation to  
international or non-international armed conflict. The Commission 
would particularly appreciate receiving examples of:

(a) treaties, including relevant regional or bilateral treaties;
(b) national legislation relevant to the topic, including legislation 

implementing regional or bilateral treaties;
(c) case-law in which international or domestic environmental 

law was applied to disputes in relation to armed conflict.”
51 Ibid., para. 32.
52 Note verbale dated 11 March 2015 from the Permanent Mission of 

Austria to the United Nations, addressed to the Secretariat. Austria also 
refers to its statements to the Sixth Committee of the General Assembly 
in 2013 and 2014 (both which were attached to the note verbale).

long-term and severe damage to the natural environment. 
Further regulations drafted by the relevant ministry in-
cluded internal rules for the Armed Forces concerning the 
protection of the environment. Those comprised guide-
lines on: protecting the environment during multinational 
operations and exercises both in Austria and abroad; 
implementing rules for the protection of the environment 
during multinational operations and exercises abroad; 
and implementing rules for exploration and surrender in 
the area of environmental protection during operations 
abroad. In addition, a regulation on duty of the Armed 
Forces to look to environmental protection had also been 
issued. Environmental protection had been included in 
regulations concerning the duty of the army regarding 
tactical and operational processes.

33. Belgium reported that its Penal Code provided that 
war crimes envisaged in the 1949 Geneva Conventions 
and in the 1977 Additional Protocols I and II thereto, as 
well as in article 8, paragraph 2 (f), of the Rome Statute of 
the International Criminal Court, constituted crimes under 
international law and should be punished in accordance 
with the relevant provisions of the Code.53 Among those 
crimes, launching a deliberate attack in the knowledge 
that such an attack would cause widespread, long-term 
and severe damage to the natural environment that would 
be excessive in relation to the concrete and direct military 
advantage anticipated had also been included.54 Belgium 
also reported that it had developed an operational manual 
for all of the operations of its military forces; the manual 
would be published in the near future.

34. Cuba reported that its National Defence Act stipu-
lated that the country’s defence preparedness should be 
compatible with the protection of the environment. That 
included an obligation to reconcile economic develop-
ment with the protection of the environment.55

35. The Czech Republic responded that it had no separate 
national law or regulation concerning the protection of the 
environment in connection with the prohibition of meth-
ods and means of warfare causing widespread, long-term 

53 Note verbale dated 28 April 2015 from the Permanent Mission of 
Belgium to the United Nations, addressed to the Secretariat.

54 Belgium, Penal Code, art. 136 quater, para. 1 (22).
55 Note verbale dated 3 February 2015 from the Permanent Mis-

sion of Cuba to the United Nations, addressed to the Office of the 
Secretary-General.
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or severe damage to the environment.56 However, the obli-
gations arising from the international treaties that formed 
part of the legal order of the Czech Republic (including the 
Convention on the Prohibition of Military or Any Other 
Hostile Use of Environmental Modification Techniques) 
were applied directly on the basis of its Constitution. 

36. The Professional Soldiers Act of the Czech Repub-
lic required soldiers to respect the international rules of 
war and international humanitarian law, as well as na-
tional law. The Field Regulations of the Land Forces of 
the Army of the Czech Republic essentially reiterated 
those obligations but also contained very specific provi-
sions directly relevant to the country’s obligations in re-
lation to the protection of the environment in the context 
of the law of armed conflict. Article 49 contained a gen-
eral rule to the effect that, in the context of all activities 
of the Armed Forces, it was necessary to bear in mind 
the need to respect international humanitarian law and 
the need to protect the population, the environment and 
cultural heritage, among other things. Article 57 declared 
that measures to protect the Armed Forces from the unde-
sirable effects of their own weapons and other equipment 
included measures to protect the environment. Those 
measures were based on conventions adopted that prohib-
ited the use of military and any other means that altered 
the environment. In addition, commanders should, inso-
far as necessary, restrict the use of means and methods of 
warfare that had widespread, long-term or severe effects 
affecting the environment.

37. In addition, the basic regulations of the Armed 
Forces of the Czech Republic mentioned the obligation to 
protect the environment, albeit as a general clause with no 
direct relation to the law of armed conflict.

38. Germany submitted a brief presentation on the Fed-
eral Armed Forces Regulations on Environmental Protec-
tion in Armed Conflicts.57 Measures by the Armed Forces 
to ensure the protection of the environment while on mis-
sion included those on ground and water protection, con-
trol of emissions, the safe disposal of medical waste, a 
closed-cycle economy and waste management. Germany 
advised that, to fulfil their duty of care, the federal Armed 
Forces protected the lives and health of their members as 
well as their other employees, including when they were on 
mission. During missions abroad, German environmental 
law provided the basis for efforts to protect nature and the 
environment. When undertaking tasks, the principle of 
providing the best possible protection for the relevant per-
sonnel while limiting damage as much as possible applied.

39. Germany reported that, in principle, its national law 
applied only to its territory and to federal Armed Forces’ 
watercraft and aircraft. As a general rule, however, Ger-
man national legislation and standards applied to mis-
sions abroad, where German environmental law provided 
the basis for efforts to protect nature and the environment 

56 Note verbale dated 13 February 2015 from the Permanent Mis-
sion of the Czech Republic to the United Nations, addressed to the Sec-
retary of the International Law Commission.

57 Note verbale dated 4 February 2015 from the Permanent Mission 
of Germany to the United Nations, addressed to the Office of Legal 
Affairs of the Secretariat. Germany also referred to its note verbale 
No. 475/2013 (see Yearbook … 2014, vol. II (Part One), document A/
CN.4/674, para. 22).

insofar as international law provisions, intergovernmen-
tal treaties or applicable local law did not stipulate other-
wise. In addition, legal arrangements in relation to the 
protection of the environment were incorporated into the 
instructions for each mission. 

40. Germany stated that, during missions and exercises 
led by the North Atlantic Treaty Organization (NATO), 
the provisions of the NATO Military Principles and Pol-
icies for Environmental Protection58 and its Standardiza-
tion Agreements must be respected.

41. Germany noted that protecting the environment 
was an ongoing task at all leadership levels and part of all 
phases of the planning and conduct of operations, and that 
the legal arrangements were incorporated into the instruc-
tions for each mission. It reported that the designated lead 
nation was responsible for the basic environmental pro-
tection regulations during multinational missions. Apart 
from that, Germany was responsible for rectifying envir-
onmental damage caused by the federal Armed Forces, in 
accordance with applicable international law.

42. Ground and water protection was specifically men-
tioned by Germany. Accidents and incidents involving, 
for example, field tank installations that had caused or 
could cause environmental damage, in particular ground 
or water contamination, were to be documented in an en-
vironmental condition report. 

43. Finland reported that, in general, Finnish environ-
mental law was rarely binding outside Finland but, in 
certain cases, Finnish citizens could be subject to Finn-
ish criminal law when travelling abroad.59 According to 
the environmental policy of the Finnish Armed Forces, 
the Finnish defence forces strove for the same level of 
environmental protection in military crisis management 
as when operating in Finland.60 In addition, the envir-
onmental law of the host State was respected. Finland 
explained that the word “respected” had been carefully 
selected because it did not imply that the local legislation 
would at all times be followed. The principle was that the 
operation came first, meaning that, if conditions were dif-
ficult, a lower level of environmental protection would at 
times be justified. According to Finland, that interpreta-
tion was based on NATO doctrines and used by, for ex-
ample, the forces of the United States of America. 

44. Finland had not taken the stance that Finnish en-
vironmental law should apply to its deployed forces, 
although it expected the same level of engagement when-
ever possible. It pointed out that such application could be 
difficult in practice given that Finnish regulatory control 
was heavily based on a permit system.

58 NATO Military Principles and Policies for Environmental Protec-
tion, MC 469/1, 13 October 2011.

59 Note verbale dated 30 January 2015 from the Permanent Mis-
sion of Finland to the United Nations, addressed to the Office of Legal 
Affairs of the Secretariat.

60 International Organization for Standardization (ISO) standard 
14001. See also Yearbook … 2014, vol. II (Part One), document A/
CN.4/674, paras. 31–33. For more information regarding ISO standards 
on environmental protection, see ISO, “Environmental management: 
the ISO 14000 family of international standards”, available from www 
.iso.org/iso/theiso14000family_2009.pdf.
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45. In response to a second question posed by the Com-
mission, Finland noted that there was plenty of documen-
tation that helped in protecting the environment during 
armed conflict. Reference was made to NATO doctrines 
and Standardization Agreements on how environmental 
issues were to be included in operational planning, as well 
as to the educatory part of NATO school courses.61

46. Finland, Sweden and the United States had together 
developed a manual (joint guidebook) on environmental 
policy in military operations.62 Finland also hosted a bian-
nual conference on defence and the environment.

47. Peru reported that it had no national legislation that 
explicitly addressed the protection of the environment in 
relation to armed conflicts.63 Peru was neither party to 
any international convention that explicitly dealt with the 
topic nor had it been involved in any international dispute 
relating to that topic. 

48. With reference to General Assembly resolution 56/4 
of 5 November 2001, in which the General Assembly had 
declared 6 November each year as the International Day 
for Preventing the Exploitation of the Environment in War 
and Armed Conflict, Peru noted that it had been inspired 
by the principle that the environment needed protection 
against damage that, in times of armed conflict, impaired 
ecosystems and natural resources for a long time, often 
long beyond the period of conflict. Such damage would 
undermine the sustainability upheld in international 
instruments to which Peru was party, such as the Con-
vention on International Trade in Endangered Species of 
Wild Fauna and Flora, the Convention for the Protection 
of the World Cultural and Natural Heritage (World Heri- 
tage Convention), the Convention on Biological Diver-
sity, the Vienna Convention for the Protection of the 
Ozone Layer, the Montreal Protocol on Substances that 
Deplete the Ozone Layer and the United Nations Frame-
work Convention on Climate Change.

49. Given that the framework for peacetime obligations 
to respect the environment was well established, Peru 
suggested that the topic of protection of the environment 
should be studied by analysing the Geneva Conventions in 
accordance with the national and international framework 
for respect of the environment. Consideration should be 
given to treaties concerning the arms trade in times of war 
and its implications for the aforementioned instruments, 
along with its direct impact on human beings, the environ-
ment, ecosystems, public health and sustainability.

50. In analysing the consequences for the environment, 
Peru observed that all negative impacts would need to be 
assessed, including the pollution caused by the leakage 
of fuels and chemicals unleashed by bombs; the indis-
criminate plundering of natural resources by armed con-
tingents; the dangers posed by mines to land, housing and 

61 See Yearbook … 2014, vol. II (Part One), document A/CN.4/674, 
paras. 45–46.

62 Environmental Guidebook for Military Operations (2008). Avail-
able from www.defmin.fi/files/1256/Guidebook_final_printing_ver 
sion.pdf. See also Yearbook … 2014, vol. II (Part One), document A/
CN.4/674, para. 40.

63 Note verbale dated 24 February 2015 from the Permanent Mis-
sion of Peru to the United Nations addressed to the Secretariat.

lives; unexploded ordnance and other remnants of war; 
and the negative impact of mass movements of people on 
water, biodiversity and ecosystems. Peru noted that mass 
displacements of people in conflict zones had led to severe 
deforestation, soil degradation and excessive exploitation 
of underground water resources in the vicinity of huge 
camps established for displaced persons. 

51. New technologies posed unknown threats to the 
environment and would also need to be taken into con-
sideration. Peru underlined that parties to hostilities had 
a responsibility to abide by international rules and agree-
ments, such as the Geneva Conventions, which governed 
the conduct of war. Some of those rules, such as the pro-
hibition against the deliberate destruction of farmland, 
were important for the environment.

52. Peru stressed that it was committed to the recommen-
dations of the Special Rapporteur aimed at implementing 
the principles of prevention and precaution during armed 
conflicts. Those principles were recognized not just in 
the Declaration of the United Nations Conference on the 
Human Environment64 and the Declaration on Environ-
ment and Development (hereinafter, “Rio Declaration”),65 
but also in the country’s 1993 Constitution (currently in 
effect), which recognized the principle of sustainability, 
respect for the right to a balanced and appropriate envir-
onment and the protection of biodiversity, in its national 
environmental policy, which was geared towards steward-
ship of natural resources, and in specific environmental 
legislation embodied in national environment protection 
programmes.

53. Peru provided a non-exhaustive list of regulations 
that could have a bearing on the Special Rapporteur’s 
work. The list covered the following: national law (Law 
regulating the ground transportation of hazardous ma-
terials and waste, and National Regulations governing 
the Ground Transportation of Hazardous Materials and 
Waste, which included the transportation of weaponry); 
a regional treaty (Treaty for the Prohibition of Nuclear 
Weapons in Latin America and the Caribbean (Treaty of 
Tlatelolco)); and multilateral agreements (including the 
Treaty Banning Nuclear Weapon Tests in the Atmosphere, 
in Outer Space and Under Water, the Treaty on the Non-
Proliferation of Nuclear Weapons, the Convention on the 
Prohibition of the Development, Production and Stock-
piling of Bacteriological (Biological) and Toxin Weapons 
and on Their Destruction, the Convention on the Prohibi-
tion of the Development, Production, Stockpiling and Use 
of Chemical Weapons and on Their Destruction and the 
Comprehensive Nuclear-Test-Ban Treaty). 

54. The Republic of Korea submitted information on 
both its national legislation and relevant international 
agreements to which it was party.66 The Act on National 
Defence and Military Installations Projects required 

64 See Report of the United Nations Conference of the Human Envir-
onment, Stockholm 5–16 June 1972 (United Nations publication, Sales 
No. E.73.II.A.14), chap. I.

65 Ibid., Rio de Janeiro, 3–14 June 1992 (United Nations publica-
tion, Sales No. E.93.I.8 and corrigendum), vol. I: Resolutions adopted 
by the Conference, resolution 1, annex I.

66 Note verbale dated 19 February 2015 from the Permanent Mis-
sion of the Republic of Korea to the United Nations addressed to the 
Secretariat.
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permission and reporting in accordance with the Clean 
Air Conservation Act and the Forest Protection Act. Ac-
cording to the Environmental Impact Assessment Act, 
national defence and military facility installation projects 
were subjected to environmental assessment (Strategy 
Environmental Assessment). 

55. The status-of-forces agreement between the Repub-
lic of Korea and the United States, initially signed in 
1966, had no provisions concerning the protection of 
the environment.67 Environmental provisions had, how-
ever, been affixed in 2001 to its subagreements. They 
reflected the increasing concern over the environment, 
in particular with regard to the environmental contami-
nation deriving from the United States military bases. In 
the same year, those countries adopted the Memorandum 
of Special Understandings on Environmental Protection. 
The Memorandum explicitly set forth a policy to remedy 
contamination that presented known imminent and sub-
stantial endangerment to human health.

56. Furthermore, the Republic of Korea reported that its 
rules on the service of military personnel imposed obli-
gations on military personnel to protect the natural eco-
system and environment and to set up measures to prevent 
environmental pollution in the discharge of their duties. 
Under the rules, a commander was obliged to guide mili-
tary personnel in order that they protect the environment. 
The Republic of Korea concluded by referring to its Con-
stitution, according to which generally recognized rules 
of international law had the same effect as its national 
laws. Accordingly, articles 35, paragraph 3, and article 55 
of Protocol Additional to the Geneva Conventions of 
12 August 1949 and relating to the protection of victims 
of international armed conflicts (Additional Protocol I) 
applied.

57. In its response,68 Spain advised that it had no legal 
instrument that specifically regulated the issue of interest 
to the Commission and that Spain was not party to any 
international treaty on the topic. 

58. Spain noted that the only reference to armed conflict 
in Spanish environmental legislation was contained in Act 
No. 26/2007 of 23 October 2007 on environmental lia-
bility.69 The Act regulated the responsibility of operators 
to prevent, avoid and remedy environmental dam-
age, in accordance with the Constitution, the principle 

67 Agreement between the United States of America and the Repub-
lic of Korea (Seoul, 9 July 1966), available from www.usfk.mil/About 
/SOFA/.

68 Note verbale dated 17 March 2015 from the Permanent Mission 
of Spain to the United Nations addressed to the Secretariat.

69 Spain, Official Gazette, No. 255, 24 October 2007, p. 43229.

of prevention and the polluter-pays principle. The Act 
expressly excluded environmental damage resulting from 
an armed conflict, without specifying whether such con-
flict was international or non-international. Also excluded 
were activities of which the main purpose was to serve 
national defence or international security, and activities 
of which the sole purpose was to protect from natural 
disasters.

59. Spain reported that its Penal Code defined a series 
of actions as offences against natural resources and the 
environment and as offences relating to the protection 
of flora and fauna. The section on offences against per-
sons and property to be protected in the event of armed 
conflict stipulated that anyone who, in the context of an 
armed conflict, used or ordered the use of methods or 
means of combat that were prohibited or were intended 
to cause unnecessary suffering or superfluous injury, or 
that were designed to or could reasonably be expected to 
cause excessive, lasting and serious damage to the natural 
environment, thus compromising the health or survival of 
the population, or who ordered that no quarter should be 
given, should be penalized with a term of imprisonment 
between 10 and 15 years, without prejudice to the penalty 
imposed for the resulting damage. Spain further reported 
that there was no national case law of relevance for the 
present topic arising from that legislation.

60. In its response,70 the United Kingdom referred to the 
Standardization Agreements that set out the NATO doc-
trine on the protection of the environment. Two examples 
were Standardization Agreement No. 2581, concerning 
environmental protection standards and norms for mili-
tary compounds in NATO operations and environmental 
protection standards and best practices for NATO camps 
in NATO operations,71 and Standardization Agreement 
No. 2594, on best environmental protection practices 
for sustainability of military training areas.72 The United 
Kingdom also referred to its military doctrine and The 
Manual of the Law of Armed Conflict, issued by the Min-
istry of Defence.73

70 Letter dated 18 February 2015 from the Permanent Mis-
sion of the United Kingdom to the United Nations addressed to the 
Secretary-General.

71 NATO, Standardization Agreement No. 2581, concerning en-
vironmental protection standards and norms for military compounds 
in NATO operations and environmental protection standards and 
best practices for NATO camps in NATO operations, 14 July 2010, 
NSA(JOINT)0769(2010)EP/2581.

72 NATO, Standardization Agreement No. 2594, on best environ-
mental protection practices for sustainability of military training areas, 
31 March 2014, NSA(JOINT)0413(2014)EP/2594.

73 The joint doctrine publication and The Joint Service Manual of 
the Law of Armed Conflict (Joint Service Publication 383, 2004 ed.), are 
available from www.gov.uk/government/collections.

Chapter V

Practice of States and international organizations

61. During the debate in the Sixth Committee, a num-
ber of States referred to their legislation, regulations and 
case law, as well as environmental policy considerations, 
in relation to armed conflicts. For example, New Zealand 

remarked that a draft manual on the law of armed conflict, 
which contained provisions on the relationship between 
the protection of the environment and armed conflict, 
was being prepared to replace the New Zealand Military 

https://www.usfk.mil/About/SOFA/
https://www.usfk.mil/About/SOFA/
http://www.gov.uk/government/collections
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Manual of 1992. The latter already contained provisions 
on protecting the environment from long-term, severe 
and widespread damage. When finalized, the provisions 
of the revised manual would constitute orders issued by 
the Chief of Defence Force pursuant to the Defence Act 
of 1990.74

62. Peru observed in its remarks to the Sixth Committee 
that the principles of precaution and prevention were rec-
ognized by its Constitution, which also acknowledged 
sustainable development and the right to a balanced en-
vironment, as well as the protection of biodiversity.75

63. Malaysia underscored in its statement to the Sixth 
Committee that measures to protect and preserve the 
environment within the administrative and operational 
scope of the Malaysian Armed Forces were generally 
based on national legislation, primarily the Environ-
mental Quality Act of 1974, as well as enabling laws, 
such as the National Forestry Act of 1984 and the Wild-
life Conservation Act of 2010. Moreover, the Malaysian 
Armed Forces were reviewing a number of their rules 
of engagement, with steps being taken to incorporate 
provisions relating to environmental protection, such as 
procedures for the storage and disposal of petrol, oil and 
lubricants, the disposal of waste in the field, a prohibi-
tion against hunting of wildlife in operational areas, and 
appropriate management of military lands that would 
limit environmental degradation.76

64. Poland provided information about national acts 
that had been developed, such as the Ordinance of the 
Minister of National Defence identifying bodies with 
oversight responsibilities for environmental protection. 
Reports on the fulfilment of those requirements by organ-
izational units of the Polish Armed Forces were drawn up 
annually.77

65. Hungary observed that, in addition to being a party 
to several international treaties that directly or indirectly 
ensured the protection of the environment during armed 
conflicts, such as Additional Protocol I to the Geneva Con-
ventions, the World Heritage Convention, the Conven-
tion on the Prohibition of Military or Any Other Hostile 
Use of Environmental Modification Techniques and the 
Rome Statute, relevant NATO standards were considered 
primary applicable legislation. To comply with the prin-
ciples and requirements laid down in those instruments, 
the Ministry of Defence had developed an environmental 
protection doctrine that stipulated a comprehensive sys-
tem of tasks relating to environmental protection based 
on national and European Union laws as well as NATO 
standards.78

66. Romania commented that the Committee for Admin-
istering the Mechanism for Promoting Implementation 

74 New Zealand, Official Records of the General Assembly, Sixty
ninth Session, Sixth Committee, 27th meeting (A/C.6/69/SR.27), 
para. 2.

75 Peru, ibid., 25th meeting (A/C.6/69/SR.25), para. 126.
76 Malaysia, ibid., 27th meeting (A/C.6/69/SR.27), para. 49, and 

statement on file with the Codification Division.
77 Poland, ibid., 26th meeting (A/C.6/69/SR.26), para. 61, and state-

ment on file with the Codification Division.
78 Hungary, ibid., 24th meeting (A/C.6/69/SR.24), para. 38.

and Compliance with the Basel Convention on the Con-
trol of Transboundary Movements of Hazardous Wastes 
and their Disposal could prove useful in accessing ad-
ditional information on the practice of States and inter-
national organizations.79

67. In addition to the information on State practice 
provided by a number of States in direct response to the 
invitation issued by the Commission and during the Sixth 
Committee debate, information was communicated to the 
Commission and to the Special Rapporteur in connec-
tion with her preliminary report issued in 2014.80 This 
strengthened the Special Rapporteur’s conviction that a 
considerable number of States have legislation or regula-
tions in force aimed at protecting the environment in rela-
tion to armed conflicts.81 The Special Rapporteur remains 
grateful for the helpful information already provided and 
expresses the hope that even more States will follow in 
providing such examples of State practice. 

A. Additional information on State practice

68. In addition to the information provided by States in 
their statements to the Sixth Committee and in response to 
the request by the Commission in its annual report, infor-
mation on State practice is also available through the web 
page of ICRC. The ICRC customary international humani-
tarian law web page contains extensive information on the 
codification, interpretation and application of international 
humanitarian law by States. This is second-hand informa-
tion and, for the purposes of the present report, needs to be 
treated as such, given that the Special Rapporteur has not 
been in a position to evaluate the original information pro-
vided by States to ICRC. ICRC itself provides a disclaimer 
of caution, albeit more focused on the comprehensiveness 
of the information than on its content.82 At the same time, 
the information available on the web page is too important 
to be disregarded. For the purposes of the present report, it 
seems sufficient to focus on the State practice upon which 
ICRC has developed the three rules in the ICRC customary 
law study that regulate the protection of the environment, 
namely, rules 43 to 45.83

69. The most extensive practice relates to the obliga-
tion not to cause widespread, long-term and severe dam-
age and to the Convention on the Prohibition of Military 
or Any Other Hostile Use of Environmental Modifica-
tion Techniques. Practice in relation to the application 
of general principles on the conduct of hostilities to 

79 Romania, ibid., 26th meeting (A/C.6/69/SR.26), para. 86.
80 Including practice of some ten States and additional practice of 

regional organizations such as NATO, see Yearbook … 2014, vol. II 
(Part One), document A/CN.4/674, chaps. III and IV.

81 See also Yearbook … 2014, vol. II (Part One), document A/
CN.4/674, para. 24.

82 ICRC provides a disclaimer that the content of the National 
Implementation Database, legislation and case laws, is drawn from in-
formation collected by the Advisory Service and sent to it by States. 
“Whilst the database content is not necessarily exhaustive, it provides 
a comprehensive overview on [international humanitarian law] imple-
mentation measures taken by all States” (www.icrc.org/ihl-nat). The 
Special Rapporteur also notes some inconsistencies in the manner in 
which the information is provided.

83 The text of the rules can be found in Henckaerts, “Study on cus-
tomary international humanitarian law: a contribution to the under-
standing and respect for the rule of law in armed conflict”, p. 202.

http://undocs.org/A/C.6/69/SR.27
http://undocs.org/A/C.6/69/SR.25
http://undocs.org/A/CN.4/674
http://undocs.org/A/CN.4/674
http://undocs.org/A/CN.4/674
http://www.icrc.org/ihl-nat
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the natural environment (rule 43) is more limited; only 
10 States are reported to have included such instructions 
in their military manuals.84 National legislation is, how-
ever, more extensive; reportedly, some 23 States have 
such legislation.85

70. With regard to practice relating to due regard for the 
natural environment in military operations (rule 44), nine 
States have instructions in their military manuals.86 Only 
one has adopted national legislation on this issue.87

71. The reported practice relating to rule 45 (Caus-
ing serious damage to the natural environment) is more 
extensive. The information is divided into two sec-
tions. The first deals with widespread, long-term and 
severe damage, and the second with environmental 
modification techniques, that is, the Convention on the 
Prohibition of Military or Any Other Hostile Use of En-
vironmental Modification Techniques. According to the 
information provided, at least 26 States have regulated 
the question on the protection of the environment re-
lating to widespread, long-term and severe damage in 
their military manuals88 and some 36 have adopted rele-
vant national legislation.89

72. With regard to the second part of the rule (Conven-
tion on the Prohibition of Military or Any Other Hos-
tile Use of Environmental Modification Techniques), 
15 States have included instructions in their military man-
uals90 and 3 have adopted relevant national legislation.91

73. Only one national case law has been reported, the 
so-called Agent Orange case in the United States.92

74. The ICRC customary international humanitarian law 
web page also contains relevant State practice relating to 

84 Australia, Belgium, Burundi, Chad, Côte d’Ivoire, Italy, Mexico, 
Netherlands, United Kingdom and United States.

85 Australia, Belgium, Burundi, Canada, Congo, Czech Republic, 
Democratic Republic of the Congo, Denmark, Finland, France, Geor-
gia, Germany, Iraq, Ireland, Netherlands, New Zealand, Nicaragua, 
Norway, Senegal, Slovakia, South Africa, Spain and United Kingdom.

86 Australia, Burundi, Cameroon, Côte d’Ivoire, Netherlands, 
Republic of Korea, Ukraine, United Kingdom and United States.

87 Denmark.
88 Argentina, Australia, Belgium, Benin, Burundi, Canada, Central 

African Republic, Chad, Colombia, Côte d’Ivoire, France, Germany, 
Italy, Kenya, Netherlands, New Zealand, Peru, Russian Federation, 
South Africa, Spain, Sweden, Switzerland, Togo, Ukraine, United 
Kingdom and United States. The former Socialist Federal Republic of 
Yugoslavia is omitted by the Special Rapporteur.

89 Armenia, Australia, Azerbaijan, Belarus, Belgium, Bosnia and 
Herzegovina, Burundi, Canada, Colombia, Congo, Croatia, Denmark, 
Estonia, Ethiopia, Georgia, Germany, Ireland, Kazakhstan, Kyrgyzstan, 
Mali, Netherlands, New Zealand, Norway, Peru, Republic of Korea, 
Republic of Moldova, Russian Federation, Serbia, Slovenia, South 
Africa, Spain, Tajikistan, Ukraine, United Kingdom, Uruguay and Viet 
Nam. The former Socialist Federal Republic of Yugoslavia is omitted 
by the Special Rapporteur.

90 Australia, Burundi, Canada, Chad, France, Germany, Indonesia, 
Israel, Netherlands, New Zealand, Republic of Korea, Russian Federa-
tion, Sierra Leone, South Africa and Spain.

91 Denmark, Senegal and Uruguay.
92 Vietnam Association for Victims of Agent Orange/Dioxin et al. 

v. Dow Chemical Co. et al. (District Court for the Eastern District of 
New York) Memorandum, Order and Judgment of 28 March 2005, 
373 F. Supp. 2d 7 (2005), affirmed in Court of Appeals for the Second 
Circuit Decision of 22 February 2008, 517 F.3d 76 (2008).

other rules contained in its customary law study.93 Rather 
than a comprehensive overview, the web page provides 
examples of State practice. Of particular interest is the 
State practice reported in relation to the principle of pre-
cautions in attack and the principle of proportionality. 
The United States has noted that both of those principles 
contribute to protecting natural resources from collat-
eral damage.94 Several States appear to have military 
manuals that require them to gather intelligence also 
on the natural environment as part of the principle of 
precautions in attack.95 At least two States make a con-
nection between the protection of works and installa-
tions containing dangerous forces and the protection 
of the environment.96 Natural resources have been con-
sidered by the United States as benefiting from protec-
tion equivalent to that afforded to civilian objects and 
thus immune from intentional attack, while the same 
State has also qualified natural resources as legitimate 
targets in situations where they may be of value to the 
enemy.97 Regarding situations of occupation, the manual 
of the United Kingdom explicitly prohibits the extensive 
destruction of the natural environment that is not justi-
fied by military necessity.98

75. At least five States99 have adopted in their military 
manuals language very similar to article 2, paragraph 4, of 
the Protocol on Prohibitions or Restrictions on the Use of 
Incendiary Weapons (Protocol III), annexed to the Con-
vention on Prohibitions or Restrictions on the Use of Cer-
tain Conventional Weapons Which May Be Deemed to Be 
Excessively Injurious or to Have Indiscriminate Effects 
(hereinafter, “Convention on Certain Conventional Weap-
ons”), while Cameroon, in its manual, has taken it a step 
further by expressly stating that incendiary weapons can-
not be used against the environment.

93 Such information relates to rule 8 (Definition of military objec-
tives), rule 12 (Definition of indiscriminate attacks), rule 14 (Propor-
tionality in attack), rule 15 (Precautions in attack), rule 17 (Choice 
of means and methods of warfare), rule 42 (Works and installations 
containing dangerous forces), rule 50 (Destruction and seizure of prop-
erty of an adversary), rule 51 (Public and private property in occupied 
territory), rule 54 (Attacks against objects indispensable to the sur-
vival of the civilian population), rule 70 (Weapons of a nature to cause 
superfluous injury or unnecessary suffering), rule 71 (Weapons that are 
by nature indiscriminate), rule 74 (Chemical weapons), rule 75 (Riot 
control agents), rule 76 (Herbicides), rule 84 (The protection of civil-
ians and civilian objects from the effects of incendiary weapons), and 
rule 147 (Reprisals against protected objects). The relevant State prac-
tice is found at www.icrc.org/customary-ihl/eng/docs/v2.

94 United States, Department of Defense, Report to Congress on  
International Policies and Procedures regarding the Protection of Nat-
ural and Cultural Resources during Times of War, 19 January 1993, 
p. 202.

95 Australia, Benin, Central African Republic, Peru and Togo. The 
Kenyan Manual contains a similar requirement when evaluating the  
effects of weapons and ammunition.

96 The Israeli Manual on the Rules of Warfare (2006) considers 
“the ban on attacking installations if doing so would damage the en-
vironment” as customary law, and under the Lithuanian Criminal Code 
(1961), as amended in 1998, it is a war crime to undertake “a military 
attack against an object posing a great threat to the environment and 
people—a nuclear plant, a dam, a storage facility of hazardous sub-
stances or other similar object—knowing that it might have extremely 
grave consequences”.

97 United States, Department of Defense, Report to Congress (see 
footnote 94 above), pp. 202 and 204.

98 United Kingdom, Ministry of Defence, The Manual of the Law of 
Armed Conflict (see footnote 73 above), para. 11.91.

99 Australia, Canada, Côte d’Ivoire, Germany and Russian Federation.

https://ihl-databases.icrc.org/customary-ihl/eng/docs/v2
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76. Express prohibition of reprisals against the nat-
ural environment are found in the military manuals of a 
number of States, such as Australia, Canada, Chad, Côte 
d’Ivoire, Croatia, Germany, Hungary, Italy, the Nether-
lands, New Zealand, Peru, Spain, Ukraine and the United 
Kingdom.

B. Secretary-General’s bulletin on observance by 
United Nations forces of international humani-
tarian law

77. The Secretary-General promulgated a bulletin on 
observance by United Nations forces of international hu-
manitarian law in 1999.100 It contains one reference to the 
protection of the environment, repeating the wording of 
article 35, paragraph 3, of Additional Protocol I.101 One 
author considers the customary law nature of the rules 
on the protection of the environment at the time of the 
promulgation of the bulletin to be debateable but notes 
that, one decade later, they were either already or in the 
process of becoming customary international law.102 The 
author points out that prohibitions on employing a method 
of combat intended or expected to cause long-term, wide-
spread and severe damage to the natural environment, on 
destroying objects indispensable to the survival of the 
civilian population, and on attacking installations contain-
ing dangerous forces which may result in their release and 
consequent severe losses among the civilian population, 
were innovative at the time of their adoption in the 1977 
Additional Protocols to the Geneva Conventions and 
remained so at the time of their inclusion in the bulletin. 
She underlines that, given their importance to human sur-
vival and the likely catastrophic consequences that their 
violation would entail for the natural environment and the 
civilian population at large, the three prohibitions were 
included in the bulletin in fine disregard of their less than 
customary international law nature and as a statement of 
the United Nations undertaking to abide by the highest 
standards of international humanitarian law in the con-
duct of its military operations.103

78. Almost a decade later, the United Nations had 
developed environmental policies for its peace opera-
tions through its environmental policy for United Nations 
field missions of June 2009. A few years later, in 2012, 
UNEP, the Department of Peacekeeping Operations and 
the Department of Field Support launched a joint report, 
Greening the Blue Helmets.104 The basis of the report is 

100  ST/SGB/1999/13 of 6 August 1999.
101 The only difference is that the phrase “means of warfare” is 

omitted in the bulletin. Section 6.3 reads: “The United Nations force is 
prohibited from employing methods of warfare which may cause super-
fluous injury or unnecessary suffering, or which are intended, or may 
be expected to cause, widespread, long-term and severe damage to the 
natural environment”.

102 Shraga, “The Secretary-General’s bulletin on the observance by 
the United Nations forces of international humanitarian law: a decade 
later”, p. 368. The author is a former Principal Legal Adviser at the 
United Nations Office of Legal Affairs.

103 Ibid., p. 371. The applicability of the law of occupation is not 
addressed in the Secretary-General’s bulletin, ibid., p. 375.

104 Greening the Blue Helmets, Environment, Natural Resources and 
UN Peacekeeping Operations (UNEP, 2012). Information on the work 
done by the United Nations can be found at www.un.org/en/peacekeep 
ing/issues/environment/approach.shtml. One of its basic documents is 
the Environmental Guidebook for Military Operations (see footnote 62 
above). It is a non-binding guidebook aimed at giving operational 

that United Nations peacekeeping operations should lead 
by example. The report therefore identifies good practice 
and behaviour and shows how peacekeeping operations 
can help to support and build national capabilities for bet-
ter environmental management.105 Given that the focus 
of the present report is on the law of armed conflict, it 
suffices here to mention the broader work by the United 
Nations in the context of peacekeeping operations. There 
are reasons to return to that work in a subsequent report.106

C. Resolutions of the Security Council

79. The Security Council has addressed the protection 
of the environment and natural resources in relation to 
armed conflicts in many of its resolutions. As at 31 De-
cember 2014, the Council had adopted 2,195 resolutions, 
of which 242 (or 11 per cent) addressed natural resources 
in some manner.107 This is a clear indication of the con-
nection between the threat to international peace and se-
curity and the protection of the environment and natural 
resources.

80. Of the 242 resolutions, relatively few explicitly 
address wartime pollution or spoliation of the environ-
ment. Those that do include resolution 540 (1983), to the 
extent that it relates to the obligation to refrain from harm-
ing marine life during the Iran-Iraq war, and resolution 687 
(1991), which concerns presumed liability for environ-
mental damage as a result of the unlawful invasion and il-
legal occupation of Kuwait by Iraq. Resolution 661 (1990) 
should also be mentioned in this context.

81. With the establishment, pursuant to Security 
Council resolutions 687 (1991) and 692 (1991), of the 
United Nations Compensation Commission to adjudicate 
claims, including environmental claims, other resolutions 
are indirectly relevant, namely, resolutions 986 (1995), 
1153 (1998), 1483 (2003) and 1546 (2004), as they relate 
to the general operation of the Commission. Those resolu-
tions will be discussed in a subsequent report on the post-
conflict phase.

82. The Security Council has on several occasions con-
demned the targeting of oil installations, pipelines and 
other facilities.108 In some resolutions, it has referred to 
the need to protect oil installations, albeit without any 
direct reference to the protection of the environment.109

83. The Security Council has in numerous resolutions 
addressed the use of natural resources (gold, diamonds, 
minerals, charcoal and opium poppy, among others) in 
financing armed conflict. Afghanistan stands out as a 

planners “the necessary tools to incorporate environmental considera-
tions throughout the life cycle of the operation”.

105 Greening the Blue Helmets…, p. 5. Another key theme is related 
to “the role that peacekeeping operations play in stabilizing countries 
where violent conflicts are financed by natural resources”.

106 For a recapitulation of the work done by the United Nations, see, 
e.g., Sancin, “Peace operations and the protection of the environment”.

107 In addition to these resolutions, many other resolutions address 
natural resources after conflict; these are not cited herein, since the 
present report is primarily focused on actions in bello.

108 Security Council resolutions 2046 (2012), 2051 (2012) and 2155 
(2014).

109 Security Council resolutions 2046 (2012), 2075 (2012) and 2156 
(2014).

http://undocs.org/ST/SGB/1999/13
http://www.un.org/en/peacekeeping/issues/environment/approach.shtml
http://www.un.org/en/peacekeeping/issues/environment/approach.shtml
http://undocs.org/S/RES/692%20(1991)
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particular case. Although many resolutions are framed in 
the context of terrorism and violence,110 they are an indi-
cation of the role that natural resources play in the context 
of financing terrorism and/or armed conflict.

84. The Security Council has on numerous occasions 
addressed natural heritage and natural resources in the 
context of the conflict in the Central African Republic and 
the Democratic Republic of the Congo. In the preamble 
to resolution 2121 (2013), it condemned the devastation 
of natural heritage and noted that poaching and traffick-
ing of wildlife were among the factors that fuelled the 
crisis in the Central African Republic. In resolution 2127 
(2013), adopted some months later, it condemned the il-
legal exploitation of natural resources in the Central Af-
rican Republic, which contributed to the perpetuation of 
the conflict (para. 16). Moreover, resolution 2134 (2014) 
contains provisions on sanctions for individuals that have 
been providing support for armed groups or criminal net-
works through the illicit exploitation of natural resources, 
including diamonds and wildlife and wildlife products, 
in the Central African Republic (para. 37 (d)). Lastly, in 
resolution 2149 (2014), the Council concluded that one 
of the prioritized tasks within the mandate of the United 
Nations Multidimensional Integrated Stabilization Mis-
sion in the Central African Republic should be to advise 
the transitional authorities on efforts to keep armed groups 
from exploiting natural resources (para. 31 (d)).

85. With regard to the Democratic Republic of the 
Congo, a number of resolutions have been adopted that 
relate to natural resources and the environment. For ex-
ample, Security Council resolutions 1291 (2000), 1304 
(2000), 1323 (2000), 1332 (2000), 1376 (2001), 1991 
(2011), 2021 (2011) and 2053 (2012) all relate to the coun-
try’s natural resources and express the Council’s concern 
at their exploitation. From February 2001 onwards, the 
tone of resolutions concerning the country changed and 
focused on the plunder (or pillage) of its natural resources 
during armed conflict.111

86. The linkage between natural resources and armed 
conflicts has also been emphasized in Security Council 
resolutions on Liberia,112 Libya,113 Sierra Leone114 and 

110 Security Council resolutions 1746 (2007), 1806 (2008), 1817 
(2008), 1917 (2010), 1974 (2011), 2041 (2012), 2069 (2012), 2096 
(2013) and 2160 (2014). Earlier resolutions, including 1659 (2006), 
1662 (2006) and 1868 (2009), are not as explicit about the role of poppy 
in financing the Taliban and Al-Qaida. It should also be noted that the 
resolutions to which reference is made are only some of the relevant 
resolutions on Afghanistan.

111 See, e.g., Security Council resolutions 1341 (2001), 1457 (2003), 
1499 (2003), 1533 (2004), 1565 (2004) and 1592 (2005). It should 
be noted in this context that such pillaging and plundering, although 
not noted by the Security Council specifically in the resolution, is a 
war crime; see, e.g., the Charter of the International Military Tribunal 
(Nürnberg Charter), art. 6 (b), the Statute of the International Tribunal 
for the Former Yugoslavia, Security Council resolution 827 (1993) of 
25 May 1993, annex, art. 3 (e), and Geneva Convention IV, art. 33.

112 Security Council resolutions 1343 (2001) (resolution on Sierra 
Leone, citing Liberia), 1408 (2002) and 1478 (2003).

113 See Security Council resolution 2146 (2014), concerning ban-
ning of illicit crude oil export and safeguarding of the country’s national 
resources, and resolution 2174 (2014), regarding sanctions against in-
dividuals and entities providing support for armed groups through the 
illicit exploitation of crude oil or any other natural resources.

114 Security Council resolution 1306 (2000).

Somalia.115 On specific topics, resolutions on the Kimber-
ley Process,116 as well as those concerning the linkages 
between the illegal exploitation of natural resources and 
the proliferation and trafficking of arms,117 have under-
scored the importance of natural resources and protection 
of the natural environment during armed conflict.

87. In conclusion, whereas a large number of the reso-
lutions deal with areas that fall outside the scope of the 
present topic and while a number of the relevant resolu-
tions bear mainly on the post-conflict phase, which is to 
be dealt with in the Special Rapporteur’s next report, the 
sheer volume of resolutions provides ample evidence of 
the importance that the Security Council has assigned to 
environmental protection in times of armed conflict.

D. Other organizations

88. As indicated in the preliminary report, NATO has a 
wide-ranging ambition to take the protection of the envir-
onment into account in its operational planning and when 
engaging in missions.118 Member States are required to 
follow the NATO Standardization Agreements. So-called 
partnership States often adhere to the same standards, 
partly as a matter of policy and partly because of the 
requirements of interoperability. Some NATO member 
States and partnership States have referred to this in their 
statements to the Sixth Committee of the General As-
sembly and in their responses to the Commission.119

89. The European Union also has adopted standards 
and rules with the aim of greening military operations. 
In 2012, its member States agreed for the first time on 
the European Union military concept on environmental 
protection and energy efficiency for European Union-led 
military operations,120 the aim of which is to establish the 
principles and the responsibilities to meet the require-
ments of environmental protection during such operations. 
The Military Concept aims to provide strategic guidance 
for the consideration of environmental protection during 
all phases of European Union-led military operations. It 
also extends to the protection of cultural property.121 Also 

115 Security Council resolutions 2036 (2012), 2060 (2012), 2111 
(2013) and 2124 (2013).

116 Security Council resolution 1459 (2003), which observes that 
diamonds fuel conflict.

117 Security Council resolution 2117 (2013).
118 Yearbook … 2014, vol. II (Part One), document A/CN.4/674, 

paras. 45–46.
119 See ibid., Finland (para. 32), Germany (para. 22), Denmark 

(para. 30) and NATO (paras. 45 and 46). See also the present report, 
responses by Germany (para. 40 above), Finland (para. 45 above) and 
United Kingdom (para. 60 above). Hungary also referred to the NATO 
Standardization Agreements and other relevant documents in its state-
ment to the Sixth Committee at the sixty-ninth session, Official Records 
of the General Assembly, Sixtyninth Session, Sixth Committee, 24th 
meeting (A/C.6/69/SR.24), para. 38 (see para. 65 above).

120 European Union military concept on environmental protection 
and energy efficiency for European Union-led military operations 
(EEAS 13758/12, dated 14 September 2012). The engagement of the 
European Community in the matter dates back to a time when the Euro-
pean Union (at that time, European Communities) did not have any 
military component. See, e.g., Bothe et al., Protection of the Environ-
ment in Times of Armed Conflict.

121 For a discussion of the concept, see Fischhaber, “Military con-
cept on environmental protection and energy efficiency for EU-led  
operations …”.

http://undocs.org/A/CN.4/674
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adopted was the Concept for European Union-led Mili-
tary Operations and Missions, agreed upon by the Euro-
pean Union Military Committee on 19 December 2014, in 
accordance with which environmental awareness is to be 
considered in all phases of such operations and missions 
and in predeployment training.122

90. The Special Rapporteur has not been in a position 
to obtain information from other regional organizations, 
such as the African Union, and would therefore welcome 
any additional information from those organizations.

E. Conclusions

91. As shown above, a considerable number of States 
have legislation or regulations in force aimed at protect-
ing the environment in relation to armed conflicts. An 
increasing number of States and international organ-
izations have adopted measures to ensure that the en-
vironment is protected during military operations. The 
measures range from policies to legally binding regula-
tions. It is also possible to conclude that the adoption of 
measures relating to the planning of a military operation 

122 European External Action Service document, EEAS 00990/6/14 
Rev.6.

as well as a post-conflict operation is increasingly fre-
quent. The measures are, in many cases, more stringently 
formulated than corresponding national rules applicable 
during an armed conflict as such. In the latter situations, 
States rely on the international treaties by which they are 
bound (such as the Additional Protocols to the Geneva 
Conventions and the Convention on the Prohibition of 
Military or Any Other Hostile Use of Environmental 
Modification Techniques), including well-established 
principles of international humanitarian law.123 Only one 
State, Finland, has stated that the operation comes first, 
by which it means that, if conditions are difficult, a lower 
level of environmental protection is sometimes justi-
fied. According to Finland, its interpretation is based on 
NATO doctrines and is used by, for example, United 
States forces. States have not otherwise addressed 
whether environmental treaties cease to be applicable 
during an armed conflict. Some States (primarily Latin 
American and Caribbean States) have indicated that pro-
visions aimed at protecting the environment and promot-
ing sustainable development enshrined in their national 
legislation (including constitutions) continue to apply 
should an armed conflict occur.

123 See also Yearbook … 2014, vol. II (Part One), document A/
CN.4/674, para. 24.

Chapter VI

Legal cases and judgments

92. International jurisprudence on the protection of the 
environment in relation to armed conflicts is not all that 
extensive, but it does exist.

93. To identify such cases, the Special Rapporteur has 
reviewed the jurisprudence of international and regional 
courts and tribunals.

94. In particular, the analysis aimed to identify existing 
case law that either: (a) applied provisions of interna-
tional humanitarian treaty law that directly or indirectly 
protect the environment during times of armed conflict; or 
(b) considered, explicitly or implicitly, that there is a con-
nection between armed conflicts and the protection of the 
environment. In addition, cases relating to the situation of 
peoples and civilian populations have also been reviewed.

95. The analysis primarily included a thorough review 
of judgments and advisory opinions rendered by the fol-
lowing international courts and tribunals: the International 
Court of Justice, the Permanent Court of International 
Justice, the International Criminal Court, the International 
Tribunal for the Former Yugoslavia, the International Tri-
bunal for Rwanda, the Extraordinary Chambers in the 
Courts of Cambodia and the Special Court for Sierra 
Leone. The jurisprudence of three regional courts has 
also been studied, namely, the African Court on Human 
and Peoples’ Rights, the Inter-American Court of Human 
Rights and the European Court of Human Rights. Given 
that the latter has handed down some 17,000 judgments,124 

124 Ichim, Just Satisfaction under the European Convention on 
Human Rights, p. i.

it was necessary to limit the review to the most pertinent 
cases.125 In addition to the jurisprudence of the courts 
mentioned above, the review also comprised relevant 
jurisprudence of the Nuremberg Military Tribunals, the 
United Nations War Crimes Commission and the Inter-
national Tribunal for the Law of the Sea.126

96. Strictly speaking, a distinction must be made be-
tween the protection of the environment as such and the 
protection of natural objects in the natural environment 
and natural resources.127 This is not without problem. 
The law of occupation applicable during armed conflict 
contains rules governing the protection of property and 
natural resources that are relevant to the discussion of 
the protection of the environment as such. Some of these 
cases are included in the review, partly because they are 
directly relevant and partly to serve as an illustration.

125 See, e.g., Fact sheet on armed conflict, November 2014, pub-
lished by the European Court of Human Rights.

126 The Permanent Court of International Justice and the African 
Court of Human and Peoples’ Rights have not delivered any judgments 
or advisory opinions that meet the criteria described above. In this 
regard, it is worth noting that the “Permanent Court of International 
Justice did not deal with the laws of war in any of its decisions” (Kress, 
“The International Court of Justice and the law of armed conflicts”, 
p. 263). Indeed, “for a range of reasons, States chose … not to use the 
[Permanent Court] as a means of addressing (or mounting pressure in) 
highly contentious disputes” (Tams, “The contentious jurisdiction of 
the Permanent Court”, p. 28). Cases from the United Nations Compen-
sation Commission are not included, since the focus of most of these 
cases is on compensation. They will be dealt with in the Special Rap-
porteur’s next report.

127 See chap. VII of the present report below, on law applicable dur-
ing armed conflict.

http://undocs.org/A/CN.4/674
http://undocs.org/A/CN.4/674
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97. There may also be a close link between human rights 
and international humanitarian law.128 In this respect, it is 
worth considering the following recurring statement of 
the International Court of Justice: 

[T]he protection offered by human rights conventions does not cease 
in case of armed conflict, save through the effect of provisions for dero-
gation of the kind to be found in article 4 of the International Covenant 
on Civil and Political Rights. As regards the relationship between inter-
national humanitarian law and human rights law, there are thus three pos-
sible situations: some rights may be exclusively matters of international 
humanitarian law; others may be exclusively matters of human rights 
law; yet others may be matters of both these branches of international 
law. In order to answer the question put to it, the Court will have to 
take into consideration both these branches of international law, namely 
human rights law and, as lex specialis, international humanitarian law.129

98. This was not the first time that the Court had addressed 
human rights and humanitarian concerns. It had previously 
done so in the Corfu Channel case130 and later, notably, in 
Military and Paramilitary Activities in and against Nicara-
gua.131 The view has also been confirmed by other courts, 
such as the International Tribunal for Rwanda.132

99. The link between the protection of property and live-
lihood brings human rights into the analysis. There is a 
considerable amount of case law that addresses these mat-
ters. Although the protection of property and livelihood 
has a different and much earlier origin than the protection 
of the environment, the case law is of interest because 
the idea of protecting nature and its natural resources has 
a connection with a more recent ambition to protect the 
environment as such.

128 For a comprehensive overview, see Doswald-Beck, Human 
Rights in Times of Conflict and Terrorism.

129 Legal Consequences of the Construction of a Wall in the Occu-
pied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004, 
p. 136, at p. 178, para. 106. The Court quotes this passage in Armed 
Activities on the Territory of the Congo (Democratic Republic of the 
Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 168, at pp. 242–
243, para. 216, stating that “the protection offered by human rights 
conventions does not cease in case of armed conflict, save through the 
effect of provisions for derogation of the kind to be found in article 4 of 
the International Covenant on Civil and Political Rights”.

130 Corfu Channel case, Judgment of April 9th, 1949: I.C.J. Reports 
1949, p. 4, at p. 22. The Court remarked that the obligations incum-
bent upon the Albanian authorities to provide notification of the exist-
ence of a minefield in Albanian territory were not based “on the Hague 
Convention of 1907, No. VIII, which is applicable in time of war, but 
on certain general and well-recognized principles, namely: elementary 
considerations of humanity, even more exacting in peace than in war; 
the principle of the freedom of maritime communication; and every 
State’s obligation not to allow knowingly its territory to be used for acts 
contrary to the rights of other States”.

131 “Article 3 which is common to all four Geneva Conventions of 
12 August 1949 defines certain rules to be applied in the armed conflicts 
of a non-international character. There is no doubt that, in the event 
of international armed conflicts, these rules also constitute a minimum 
yardstick, in addition to the more elaborate rules which are also to apply 
to international conflict; and they are rules which, in the Court’s opin-
ion, reflect what the Court in 1949 called ‘elementary considerations of 
humanity’ (Corfu Channel …)”. Military and Paramilitary Activities in 
and against Nicaragua (Nicaragua v. United States of America), Mer-
its, Judgment, I.C.J. Reports 1986, p. 14, at pp. 113–114, para. 218.

132 “In this respect, it is important to recall a recent statement of the 
[International Committee of the Red Cross] that, ‘It should be stressed 
that in war time international humanitarian law coexists with human 
rights law, certain provisions of which cannot be derogated from. Pro-
tecting the individual visàvis the enemy, (as opposed to protecting the 
individual visàvis his own authorities) is one of the characteristics of the 
law of armed conflict. A State at war cannot use the conflict as a pretext 
for ignoring the provisions of that law’  ”. Prosecutor v. Clément Kay-
ishema and Obed Ruzindana, Case No. ICTR-95-1-T, Trial Chamber, 
International Tribunal for Rwanda, Judgment, 21 May 1999, para. 622.

100. The Inter-American Court of Human Rights has 
also addressed issues relating to the protection of the right 
of indigenous peoples to their lands and natural resources.

A. Cases where the court or tribunal has applied 
provisions of international humanitarian treaty 
law that directly or indirectly protect the environ-
ment during times of armed conflict 

101. The International Court of Justice, in a few of its 
decisions, has applied international humanitarian treaty 
law in addressing the need to protect the environment dur-
ing times of armed conflict. 

102. In its advisory opinion on the Legality of the Threat 
or Use of Nuclear Weapons, the International Court of 
Justice stated that “States must take environmental con-
siderations into account when assessing what is necessary 
and proportionate in the pursuit of legitimate military 
objectives”,133 supporting its approach by referring to the 
terms of principle 24 of the Rio Declaration. The Court 
noted that article 35, paragraph 3, and article 55 of Ad-
ditional Protocol I provided additional protection for the 
environment. It concluded that 

[t]aken together, these provisions embody a general obligation to pro-
tect the natural environment against widespread, long-term and severe 
environmental damage; the prohibition of methods and means of war-
fare which are intended, or may be expected, to cause such damage; 
and the prohibition of attacks against the natural environment by way 
of reprisals.134

103. The Court does not mention the environment in 
the operative section of its advisory opinion but draws 
the general conclusion that “it follows from the above-
mentioned requirements that the threat or use of nuclear 
weapons would generally be contrary to the rules of inter-
national law applicable in armed conflict, and in particular 
the principles and rules of humanitarian law”.135

104. It is clear that the Court has embraced the rules re-
garding the protection of the environment in its analysis. 
At the same time, the formulation is rather sweeping and 
difficult to connect to a particular rule of humanitarian 
law. This sweeping formulation is likely to be due to the 
fact that the Court did not deliver a unanimous advisory 
opinion (it was adopted with the President’s casting vote) 
and has been criticized by some of the dissenting judges.136

133 Legality of the Threat or Use of Nuclear Weapons, Advisory 
Opinion, I.C.J. Reports 1996, p. 226, at p. 242, para. 30. The question 
posed to the Court reads: “Is the threat or use of nuclear weapons in any 
circumstances permitted under international law?”. The question has 
both an element of jus ad bellum and of jus in bello.

134 Ibid., para. 31.
135 Ibid., at pp. 265–266, para. 105, subpara. (2), sect. E. For the pur-

poses of the present report, there is no need to analyse the second part of 
the operative part of the opinion: “However, in view of the current state 
of international law, and of the elements of fact at its disposal, the Court 
cannot conclude definitively whether the threat or use of nuclear weapons 
would be lawful or unlawful in an extreme circumstance of self-defence, 
in which the very survival of a State would be at stake”. This has been 
criticized, inter alia, for conflating jus ad bellum and jus in bello and 
for creating an exception to the application of international humanitarian 
law. See, e.g., Dinstein, War, Aggression and Self-defence, p. 173.

136 See in particular, the dissenting opinion of Judge Higgins, Legal-
ity of the Threat or Use of Nuclear Weapons (see footnote 133 above), 
at pp. 583–584, at paras. 2, 7, 9 and 10.
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105. The Eritrea-Ethiopia Claims Commission has also 
touched upon the issue of directly applying humanitarian 
law in relation to environmental protection. The two-year 
war between the two countries had resulted in extensive 
environmental damage, and Ethiopia sought damages for 
the destruction by the Eritrean forces of gum arabic and 
resin plants, the loss of trees and seedlings and damage 
to terraces.137 Ethiopia primarily argued that the damage 
was the result of a violation by Eritrea of the jus in bello; 
alternatively, it claimed that it was a result of a violation 
of the jus ad bellum. The Commission, however, rejected 
both approaches for lack of proof and stated that the alle-
gations and evidence of destruction of environmental 
resources fell well below the standard of widespread and 
long-lasting environmental damage required for liability 
under international humanitarian law.138

106. In Armed Activities on the Territory of the Congo, 
the International Court of Justice considered that it had 
ample credible and persuasive evidence to conclude that 
officers and soldiers of the Uganda People’s Defence 
Forces were involved in the looting, plundering and 
exploitation of the natural resources of the Democratic 
Republic of the Congo and that the military authorities 
had not taken any measures to put an end to those acts. 
It concluded also that, whenever members of the Uganda 
People’s Defence Forces were involved in the looting, 
plundering and exploitation of natural resources in the ter-
ritory of the Democratic Republic of the Congo, they had 
acted in violation of the jus in bello, which prohibited the 
commission of such acts by a foreign army in the territory 
in which it was present.139

107. The Court found that Uganda was responsible for 
acts of looting, plundering and exploitation of the natural 
resources of the Democratic Republic of the Congo, for 
violating its obligation of vigilance in regard to those acts 
and for failing to comply with its obligations under art-
icle 43 of the Regulations concerning the Laws and Cus-
toms of War on Land as an occupying Power.140

108. It is also noteworthy that, even as early as 1948, 
the United Nations War Crimes Commission stated in the 
Polish Forestry case that the Germans had wilfully felled 
the Polish forests without the least regard to the basic 
principles of forestry and had therefore committed a war 
crime.141

137 Ethiopia/Eritrea, Eritrea–Ethiopia Claims Commission, Final 
Award: Ethiopia’s Damage Claims, 17 August 2009, UNRIAA, 
vol. XXVI (Sales No. B.06.V.7), p. 631, at p. 754, para. 422.

138 Ibid., Partial Award: Central Front Claim—Ethiopia’s Claim 2, 
28 April 2004, UNRIAA, vol. XXVI, p. 155, at pp. 187, para. 100; see 
also ibid., Final Award: Ethiopia’s Damage Claims (see previous foot-
note), at p. 754, para. 425. For a full account of the case, see Murphy, 
Kidane and Snider, Litigating War: Arbitration of Civil Injury by the 
Eritrea–Ethiopia Claims Commission.

139 Armed Activities on the Territory of the Congo (see footnote 129 
above), pp. 251–252, paras. 242 and 245.

140 Ibid., at p. 253, para. 250. Article 43 of the Regulations, reads: 
“The authority of the legitimate power having in fact passed into the 
hands of the occupant, the latter shall take all the measures in his 
power to restore, and ensure, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the 
country”.

141 See Polish Forestry, case No. 7150, in United Nations War 
Crimes Commission, History of the United Nations War Crimes Com-
mission and the Development of the Laws of War, p. 496.

B. Cases where the court or tribunal has considered, 
explicitly or implicitly, that there is a connection 
between armed conflicts and the protection of the 
environment

109. In addition to the cases discussed above, the Inter-
national Court of Justice has considered the explicit or 
implicit connection between armed conflicts and the pro-
tection of the environment on three separate occasions. 
First, in the 1986 Military and Paramilitary Activities in 
and against Nicaragua, the Court indicated that the pro-
tection of human rights, a strictly humanitarian objective, 
could not be compatible with, inter alia, the mining of 
ports or destruction of oil installations.142 Second, in 1995 
Request for an Examination of the Situation, the request 
was dismissed, but the Court noted that its decision was 
“without prejudice to the obligations of States to respect 
and protect the natural environment”.143 Lastly, in its order 
from 2000 concerning the request for provisional meas-
ures in Armed Activities on the Territory of the Congo, 
the Court mentioned that the “resources present on the 
territory of the Congo, particularly in the area of conflict, 
remain extremely vulnerable, and that there is a serious 
risk that the rights at issue in this case … may suffer irrep-
arable prejudice”.144

C. Cases where the court or tribunal has addressed 
the situation of peoples and civilian population

110. The International Court of Justice has dealt with 
the situation of peoples in the Legal Consequences of the 
Construction of a Wall. The Court stated that with the 
construction of the wall there had been “serious repercus-
sions for agricultural production”145 and found that Israel 
had the obligation to make reparation for the damage 
caused by the requisition and destruction of agricultural 
holdings.146

111. The International Criminal Court also addressed 
the situation of peoples in its trials of two Congolese mili-
tia leaders accused of war crimes and crimes against hu-
manity in the attack on the village of Bogoro from January 
to March 2003. The attackers had looted and destroyed 
livestock, religious buildings and homes owned and occu-
pied by the Bogoro population.147 The Court noted that the 
destroyed and looted property belonging to the civilian 

142 Military and Paramilitary Activities in and against Nicaragua 
(see footnote 131 above), pp. 134–135, para. 268.

143 Request for an Examination of the Situation in Accordance with 
paragraph 63 of the Court’s Judgment of 20 December 1974 in the 
Nuclear Tests (New Zealand v. France) Case, I.C.J. Reports 1995, 
p. 288, at p. 306, para. 64.

144 Armed Activities on the Territory of the Congo (Democratic 
Republic of the Congo v. Uganda), Provisional Measures, Order of 
1 July 2000, I.C.J. Reports 2000, p. 111, at p. 128, para. 43.

145 Legal Consequences of the Construction of a Wall (see foot-
note 129 above), at pp. 189–190, para. 133.

146 Ibid., at p. 198, para. 152.
147 Prosecutor v. Germain Katanga, Judgment pursuant to Article 74 

of the Statute, Case No. ICC-01/04-01/07, Trial Chamber, 7 March 
2014, paras. 924 and 932; Prosecutor v. Mathieu Ngudjolo, Judgment 
pursuant to Article 74 of the Statute, Case No. ICC-01/04-02/12, Trial 
Chamber, 18 December 2012, paras. 334 and 338. The decisions of the 
International Criminal Court can be consulted on the Court’s website, 
at www.icc-cpi.int/.

https://www.icc-cpi.int
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population of Bogoro was essential to their daily lives and 
important for their survival.148

112. In several cases, the International Tribunal for the 
Former Yugoslavia has addressed the situation of peo-
ple in circumstances where there has either been wan-
ton destruction of cities, towns or villages or devastation 
not justified by military necessity.149 The Tribunal has 
also touched upon the issue of how certain property or 
economic rights can be considered fundamental enough 
that their denial constitutes persecution, such as cases in 
which the complete destruction of homes and property 
constitutes a destruction of the livelihood of a certain 
population.150

113. The International Tribunal for Rwanda has 
addressed these questions as well, although it is worth 
noting that, as opposed to the Statutes of the International 
Tribunal for the Former Yugoslavia and the International 
Criminal Court, its Statute does not give it the power to 
prosecute individuals for acts against property.151 In sev-
eral cases, however, the International Tribunal for Rwanda 
has discussed the destruction of property and, while not 
addressing its legality per se, has considered it for the pur-
pose of establishing the crime of genocide.152 Most of the 

148 Katanga, Judgment pursuant to Article 74 of the Statute (see 
previous footnote), paras. 952–953 and 1659; see also Prosecutor v. 
Germain Katanga, Judgment pursuant to Article 76 of the Statute, Case 
No. ICC-01/04-01/07, Trial Chamber, 23 May 2014, paras. 44 and 
51–52.

149 Prosecutor v. Milomir Stakić, Judgment, Case No. IT-97-24-T, 
Trial Chamber, 31 July 2003, paras. 761–762; see also Prosecutor v. 
Mladen Naletilic, aka “Tuta” and Vinko Martinovic, aka “Štela”, Judg-
ment, Case No. IT-98-34-T, Trial Chamber, 31 March 2003, para. 578; 
Prosecutor v. Radoslav Brđanin, Judgment, Case No. IT-99-36-T, Trial 
Chamber, 1 September 2004, paras. 600 and 636–639; Prosecutor v. 
Radoslav Brđanin, Judgment, Case No. IT-99-36-A, Appeals Cham-
ber, 3 April 2007, paras. 337 and 340–342; Prosecutor v. Pavle Stru-
gar, Judgment, Case No. IT-01-42-T, Trial Chamber, 31 January 2005, 
paras. 283 and 297; Prosecutor v. Enver Hadžihasanović and Amir 
Kubura, Judgment, Case No. IT-01-47-T, Trial Chamber, 15 March 
2006, paras. 39 and 48; Prosecutor v. Naser Orić, Judgment, Case 
No. IT-03-68-T, Trial Chamber, 30 June 2006, paras. 583, 585 and 
587; Prosecutor v. Milan Martić, Judgment, Case No. IT-95-11-T, Trial 
Chamber, 12 June 2007, paras. 92–93, 355, 360 and 374; Prosecutor v. 
Ljube Boškoski and Johan Tarčulovski, Judgment, Case No. IT-04-82-T, 
Trial Chamber, 10 July 2008, paras. 351 and 380; Prosecutor v. Ante 
Gotovina et al., Judgment (Volume II of II), Case No. IT-06-90-T, Trial 
Chamber, 15 April 2011, paras. 1765–1766.

150 Prosecutor v. Zoran Kupreškić et al., Judgment, Case No. IT-
95-16-T, Trial Chamber, 14 January 2000, Judicial Reports 2000, 
vol. II, p. 1399, at paras. 630–631; see also Prosecutor v. Tihomir 
Blaškić, Judgment, Case No. IT-95-14-A, Appeals Chamber, 29 July 
2004, paras. 146–148; Prosecutor v. Dario Kordić and Mario Čerkez, 
Judgment, Trial Chamber, Case No. IT-95-14/2-T, 26 February 2001, 
paras. 203, 205–207; Stakić (see previous footnote), paras. 763–768; 
Prosecutor v. Blagoje Simić et al., Judgment, Trial Chamber, Case 
No. IT-95-9-T, 17 October 2003, paras. 98–103; Prosecutor v. Miroslav 
Deronjić, Sentencing Judgment, Trial Chamber, Case No. IT-02-61-S, 
30 March 2004, paras. 121–122; Prosecutor v. Momčilo Krajišnik, 
Judgment, Trial Chamber, Case No. IT-00-39-T, 27 September 2006, 
paras. 778 and 783; Prosecutor v. Milan Milutinović et al., Judgment 
(vol. I of IV), Case No. IT-05-87-T, Trial Chamber, 26 February 2009, 
para. 207; Prosecutor v. Vujadin Popović et al., Judgment, Trial Cham-
ber, Case No. IT-05-88-T, 10 June 2010, paras. 986–987; Prosecutor 
v. Vlastimir Đorđević, Judgment (vol. I of II), Trial Chamber, Case 
No. IT-05-87/1-T, 23 February 2011, paras. 1597–1598.

151 Statute of the International Tribunal for the Former Yugoslavia 
(see footnote 111 above), arts. 2–3; Rome Statute, art. 8, para. 2 (b) (iv).

152 Prosecutor v. Jean-Paul Akayesu, Judgment, Case No. ICTR-96-
4-T, Trial Chamber, 2 September 1998, Reports of Orders, Decisions and 
Judgements 1998, vol. I, pp. 44 et seq., at paras. 714–715; Prosecutor 

cases concern the burning and destruction of homes and 
churches; in Emmanuel Rukundo, however, the actions 
also included the killing of cattle and the decimation of 
banana plantations.153

114. In Nuon and Khieu, the Extraordinary Chambers 
in the Courts of Cambodia found certain Khmer Rouge 
officials and soldiers to be guilty of the crime against hu-
manity “of other inhumane acts through forced transfer 
of the population” because they had, among other things, 
“sought to flush out those in hiding by cutting off the 
water supply”.154

115. The Special Court for Sierra Leone, in sev-
eral cases, addressed the situation of people in relation 
to the offence of acts of terrorism under article 4, para-
graph 2 (d), of Protocol Additional to the Geneva Conven-
tions of 12 August 1949, and relating to the Protection 
of Victims of Non-International Armed Conflicts (Addi-
tional Protocol II). In Alex Tamba Brima et al., the Trial 
Chamber concluded that property as such was not pro-
tected from acts of terrorism, but that the “destruction of 
people’s homes or means of livelihood and … their means 
of survival” amounted to such acts.155

116. The situation of indigenous peoples and their prop-
erty rights in the event of armed conflict has been addressed 
by the Inter-American Court of Human Rights on a number 
of occasions. Several cases have examined the destruction 
of the peoples’ communities, houses, livestock, harvests 
and other means of survival, which has led the Court to 
find various human rights violations, inter alia, the right 
to humane treatment and the right to property.156 It should 
be noted that, while some of the cases do not reach the 
threshold of an armed conflict (they refer to “acts of vio-
lence”), the Court’s reasoning regarding the connection 

v. Elizaphan and Gérard Ntakirutimana, Judgment and Sentence, 
Cases Nos. ICTR-96-10 and ICTR-96-17-T, Trial Chamber, 21 Febru-
ary 2003, paras. 828–831; Prosecutor v. Athanase Seromba, Judgment, 
Case No. ICTR-01-66-T, Trial Chamber, 13 December 2006, paras. 334 
and 365; Prosecutor v. François Karera, Judgment and Sentence, Case 
No. ICTR-01-74-T, Trial Chamber, 7 December 2007, paras. 168 and 
539; Prosecutor v. Siméon Nchamihigo, Judgment and Sentence, Case 
No. ICTR-01-63-T, Trial Chamber, 12 November 2008, para. 284.

153 Prosecutor v. Emmanuel Rukundo, Judgment, Case No. ICTR-
2001-70-T, Trial Chamber, 27 February 2009, paras. 106, 108 and 566.

154 Prosecutor v. Nuon Chea and Samphan Khieu, Judgment, Case 
002/01, Trial Chamber, 7 August 2014, paras. 510, 551 and 552.

155 Prosecutor v. Alex Tamba Brima et al., Judgment, SCSL-04-
16-T, Trial Chamber, 20 June 2007, The Law Reports of the Special 
Court for Sierra Leone, vol. I, book I, para. 670; see also Prosecutor v. 
Moinina Fofana and Allieu Kondewa, Judgment, SCSL-04-14-T, Trial 
Chamber, 2 August 2007, paras. 172–173; Prosecutor v. Issa Hassan 
Sesay et al., Judgment, SCSL-04-15-T, Trial Chamber, 2 March 2009, 
para. 115; Prosecutor v. Charles Ghankay Taylor, Judgment, SCSL-03-
01-T, Trial Chamber, 18 May 2012, paras. 2006 and 2192.

156 Plan de Sánchez Massacre v. Guatemala, Judgment (Merits), 
Series C, No. 105, 29 April 2004, paras. 42 (7) and 47; Plan de Sánchez 
Massacre v. Guatemala, Judgment (Reparations), Series C, No. 116, 
19 November 2004, para. 73; Ituango Massacres v. Colombia, Judg-
ment (Preliminary Objections, Merits, Reparations and Costs), Series 
C, No. 148, 1 July 2006, paras. 182–183; Massacres of El Mozote 
and nearby places v. El Salvador, Judgment (Merits, Reparations 
and Costs), Series C, No. 252, 25 October 2012, paras. 136 and 180; 
Santo Domingo Massacre v. Colombia, Judgment (Preliminary Objec-
tions, Merits and Reparations), Series C, No. 259, 30 November 2012, 
paras. 228–229 and 279; Afro-Descendant Communities Displaced 
from the Cacarica River Basin (Operation Genesis) v. Colombia, Judg-
ment (Preliminary Objections, Merits, Reparations and Costs), Series 
C, No. 270, 20 November 2013, paras. 346, 352, 354, 356 and 459.
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between the indigenous peoples and land is of relevance. 
Mayagna (Sumo) Awas Tingni Community v. Nicaragua 
is a landmark case in which the Court discussed at length 
the right of indigenous peoples to their property. While not 
pertaining specifically to the realm of armed conflict, the 
case discussed in detail common law rights to land arising 
out of both cultural and agricultural history and uses. To 
the extent that ownership of land becomes an issue in an 
armed conflict scenario, language such as this could prove 
useful in understanding the legal relationship of indigenous 
or other peoples to the land in question. The case also dis-
cussed the harm that can be done to a people as a result of 
environmentally adverse activities.157

117. Cases of the Inter-American Court of Human 
Rights show that land does not have to be owned to 
receive protection. In particular, the Court has referenced 
article 21 of the American Convention on Human Rights, 
which protects the close relationship between indigenous 
peoples and their lands and with the natural resources 
on their ancestral territories and the intangible elements 
arising from them,158 and the Convention (No. 169) con-
cerning Indigenous and Tribal Peoples in Independent 
Countries of the International Labour Organization.159 In 
Río Negro Massacres v. Guatemala, the Court discussed 
the impact on indigenous communities of the destruction 
of their natural resources and determined that 

the culture of the members of the indigenous communities corresponds 
to a specific way of being, seeing and acting in the world, constituted on 
the basis of their close relationship with their traditional lands and natural 
resources, not only because these are their main means of subsistence, but 
also because they constitute an integral component of their cosmovision, 
religious beliefs and, consequently, their cultural identity.160

157 Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judg-
ment (Merits, Reparations and Costs), Series C, No. 79, 31 August 
2001, paras. 151 and 164. For the discussion of the right to indigenous 
property, see paras. 140 et. seq.

158 The Kichwa Indigenous People of Sarayaku v. Ecuador, Judg-
ment (Merits and Reparations), Series C, No. 245, 27 June 2012, 
paras. 145 and 156.

159 Ibid., para. 163.
160 Río Negro Massacres v. Guatemala, Judgment (Preliminary Ob-

jection, Merits, Reparations and Costs), Series C, No. 250, 4 September 
2012, para. 177, footnote 266. The Court makes a cross-reference to 
the Case of the Yakye Axa Indigenous Community v. Paraguay, Judg-
ment (Merits, Reparations and Costs), Series C, No. 125, 17 June 2005, 
para. 135, and the Case of Chitay Nech et al. v. Guatemala, Judgment, 
Series C, No. 212, 25 May 2010, para. 147. See also Afro-Descendant 
Communities (footnote 156 above), paras. 346, 352, 354, 356 and 459. 
The protection offered by article 21 is also mentioned in the latter case, 
see ibid., para. 346.

118. The European Court of Human Rights has pri-
marily addressed the situation of peoples as a matter of 
private property rights. Protection of the environment 
per se is not addressed.161 In a manner similar to that of 
the Inter-American Court of Human Rights, the Euro-
pean Court has characterized the destruction of homes 
and other property as a violation of the prohibition of in-
human and degrading treatment,162 the right to property163 
and the right to respect for one’s private and family life 
and home.164

119. It is also worth mentioning that, during the Nurem-
berg Trials, acts such as plundering, pillage and spolia-
tion of villages, towns and districts were considered war 
crimes.165 A number of those decisions dealt with situ-
ations of military occupation and discussed how the law 
of armed conflict (notably, the law of military occupation) 
applied to the economic exploitation of natural resources, 
plunder and looting.166 Notably, this case law verified 
that there are limitations to the permissible use of natural 
resources of occupied States.167

161 See, e.g., Menteş and Others v. Turkey, 28 November 1997, Re-
ports of Judgments and Decisions 1997-VIII, paras. 13, 21, 23 and 76; 
Orhan v. Turkey, No. 25656/94, 18 June 2002, paras. 379–380; Isayeva 
and Others v. Russia, Nos. 57947/00 and two others, 24 February 
2005, paras. 171 and 230–233; Esmukhambetov and Others v. Russia, 
No. 23445/03, 29 March 2011, paras. 150 and 174–179; Chiragov and 
Others v. Armenia [GC], No. 13216/05, ECHR 2015, para. 103; Benzer 
and Others v. Turkey, No. 23502/06, 12 November 2013, paras. 133, 
184, 207 and 212–213.

162 Menteş (see previous footnote), para. 76; Benzer (see previous 
footnote), paras. 207 and 212–213.

163 Orhan (see footnote 161 above), paras. 379–380; Esmukhambe-
tov (see footnote 161 above), paras. 174–179.

164 Orhan (see footnote 161 above), paras. 379–380.
165 Trial of the Major War Criminals before the International Mili-

tary Tribunal, vol. I (Nuremberg, 1947), pp. 240–241, 296–297 and 
324–325; Law Reports of Trials of War Criminals, vol. VIII (London, 
His Majesty’s Stationery Office, 1949), p. 31; Trials of War Criminals 
Before the Nuremberg Military Tribunals Under Control Council Law 
No. 10, vol. XI/2 (Washington, D.C., United States Government Print-
ing Office, 1950), pp. 1253–1254; ibid., vol. IV (Washington, D.C., 
United States Government Printing Office, 1950), p. 455; ibid., vol. VII 
(Washington, D.C., United States Government Printing Office, 1953), 
p. 179; ibid., vol. XIV (Washington, D.C., United States Government 
Printing Office, 1952), pp. 698–699 and 746–747.

166 Trial of the Major War Criminals before the International Mili-
tary Tribunal, vol. I (see previous footnote), pp. 240–241, 296–297 and 
324–325.

167 Trials of War Criminals Before the Nuremberg Military Tribu-
nals Under Control Council Law No. 10, vol. VII (see footnote 165 
above), p. 179; ibid., vol. XIV (see footnote 165 above), pp. 698–699 
and 746–747.

Chapter VII

Law applicable during armed conflict

A. Treaty provisions on the protection of the 
environment and the law of armed conflict

120. The need to protect the environment in times of 
armed conflict dates back to ancient times.168 Those early 

168 For a brief historical background, see Hulme, War Torn Environ-
ment: Interpreting the Legal Threshold, pp. 3–4. See also Yearbook … 
2011, vol. II (Part Two), annex V, para. 3.

rules were closely connected with the need of individuals to 
have access to natural resources essential for their survival, 
such as clean water. Given the conditions under which war 
was then conducted, as well as the means and methods 
used, there was limited risk of extensive environmental 
destruction. In pace with military technology developments 
after the Second World War, however, that risk grew. Yet it 
was not until 1976 that the protection of the environment 
as such was addressed in a treaty explicitly applicable in 



158 Documents of the sixty-seventh session

armed conflict. Older treaties made no reference to the en-
vironment and the only protection offered to was through 
property rights and natural resources.169

121. Discussion of the protection of the environment 
in relation to armed conflicts is therefore of recent mod-
ern history, and scholars have written extensively on the 
subject.170 ICRC has also profoundly engaged with the 
topic.171 States, however, have taken a cautious approach 
and attempts to codify new rules have generally been disa-
vowed. This cautious approach should be placed in con-
text, given that States were equally cautious in developing 
other areas of the law on armed conflict. Furthermore, the 
possible connection to issues concerning the use of nuclear 
weapons was of concern.

122. The number of legal instruments relating to the 
law on armed conflict is considerable. Most regulate the 
conduct of hostilities and protection of civilian popula-
tion in international armed conflict. Only a few address 
non-international armed conflict. However, a significant 
development has taken place over the past two decades, as 
a number of treaties have also embraced non-international 
armed conflict in their area of application.172 The most 
notable development was the amendment made to the 
Convention on Certain Conventional Weapons to ensure 
that the Convention would also be applicable in situations 
of non-international armed conflict.

169 None of the following treaties and declarations contains any 
reference to protection of the environment as such: Declaration (IV, 3) 
concerning expanding bullets; Hague Convention II and the Regula-
tions concerning the Laws and Customs of War on Land; Convention 
for the Exemption of Hospital Ships, in Time of War, from The Pay-
ment of all Dues and Taxes Imposed for the Benefit of the State; Hague 
Convention III; Hague Convention IV; Hague Convention V; Hague 
Convention VI; Hague Convention VII; Hague Convention VIII; Hague 
Convention IX; Hague Convention XI; Hague Convention XIII; Dec-
laration Prohibiting the Discharge of Projectiles and Explosives from 
Balloons; Protocol for the Prohibition of the Use in War of Asphyxi-
ating, Poisonous or Other Gases, and of Bacteriological Methods of 
Warfare; Convention on Maritime Neutrality; Treaty for the Limitation 
and Reduction of Naval Armaments, (Part IV, article 22, relating to 
submarine warfare); Treaty on the Protection of Artistic and Scientific 
Institutions and Historic Monuments (Roerich Pact); Procès-verbal re-
lating to the Rules of Submarine Warfare set forth in Part IV of the 
Treaty of London of 22 April, 1930; Agreement for the Prosecution and 
Punishment of the Major War Criminals of the European Axis, and the 
Nürnberg Charter; Affirmation of the Principles of International Law 
recognised by the Charter of the Nürnberg Tribunal, General Assembly 
resolution 95 (I) of 11 December 1946; Convention on the Prevention 
and Punishment of the Crime of Genocide.

170 The compilations of selected literature contained in Yearbook … 
2011, vol. II (Part Two), annex V, appendix II, Yearbook … 2014, vol. II 
(Part One), document A/CN.4/674, annex, and annex II to the present 
report serve as examples of the extensive literature on this topic.

171 For example, by developing Guidelines for Military Manuals and 
Instructions on the Protection of the Environment in Times of Armed 
Conflict, document A/49/323, annex. Important and substantive work 
was done in the context of the ICRC customary law study. See also 
ICRC, report on strengthening legal protection for victims of armed 
conflicts, document 31IC/11/5.1.1, prepared for the thirty-first Inter- 
national Conference of the Red Cross and Red Crescent, Geneva, 
October 2011.

172 This includes the Protocol II to the Convention on Certain Con-
ventional Weapons; Convention on the Prohibition of the Use, Stock-
piling, Production and Transfer of Anti-Personnel Mines and on their 
Destruction; Second Protocol to the Hague Convention of 1954 for 
the Protection of Cultural Property in the Event of Armed Conflict; 
Optional Protocol to the Convention on the Rights of the Child on the 
involvement of children in armed conflict. For a study of the develop-
ment, see Perna, The Formation of the Treaty Law of Non-International 
Armed Conflicts.

123. Nevertheless, many legal and political challenges 
arise when attempts are made to regulate the conduct of 
hostilities in non-international armed conflict. As such, it 
is unsurprising that some of the developments in this area 
of law take place outside the sphere of multilateral treaty 
negotiations, such as in courts and through national legis-
lation. International and regional courts also tend to view 
the matter through the lens of human rights.173

1. Fundamental treaty provisions: Convention on 
the Prohibition of Military or Any Other Hos-
tile Use of Environmental Modification Tech-
niques, Additional Protocol I and the Rome 
Statute

124. The most well-known provisions that are germane 
to the protection of the environment are found in the 
Convention on the Prohibition of Military or Any Other 
Hostile Use of Environmental Modification Techniques, 
in Additional Protocol I and in the Rome Statute. These 
three treaties have been widely ratified. As at 12 Feb-
ruary 2015, there were 174 States parties to Additional 
Protocol I, 76 States parties to the Convention on the Pro-
hibition of Military or Any Other Hostile Use of Environ-
mental Modification Techniques and 123 States parties to 
the Rome Statute.174 As a starting point, it is worth recall-
ing the key articles in these instruments.

125. The most relevant article in the Convention on 
the Prohibition of Military or Any Other Hostile Use of 
Environmental Modification Techniques is article I, para-
graph 1 of which reads:

Each State Party to this Convention undertakes not to engage in 
military or any other hostile use of environmental modification tech-
niques having widespread, long-lasting or severe effects as the means 
of destruction, damage or injury to any other State Party.

126. An environmental modification technique is con-
sidered a “technique for changing—through the deliber-
ate manipulation of natural processes—the dynamics, 
composition or structure of the Earth, including its biota, 
lithosphere, hydrosphere and atmosphere, or of outer 
space” (art. II). This means that the Convention covers a 
very narrowly defined environmental modification tech-
nique. Furthermore, the use of such a technique needs 
to be deliberate. In essence, as one commentator put it, 
“the actual scope of [the Convention on the Prohibition 

173 See chapter VI of the present report, above, on legal cases and 
judgments.

174 An additional 16 States are signatories to the Convention on the 
Prohibition of Military or Any Other Hostile Use of Environmental 
Modification Techniques, 3 to Additional Protocol I and 31 to the Rome 
Statute. Although signatories are not bound by the treaty, it is worth 
recalling that a State that has signed a treaty is obliged to refrain from 
acts which would defeat the object and purpose of a treaty, “until it shall 
have made its intention clear not to become a party to the treaty” (art. 18 
(a) of the Vienna Convention on the Law of Treaties). The United States 
has done so with respect to the Rome Statute. The United States signed 
the Rome Statute on 31 December 2000. On 6 May 2002, the Gov-
ernment of the United States informed the depositary (the Secretary-
General of the United Nations) that it did not intend to become a party 
to the treaty and that, “[a]ccordingly, the United States has no legal 
obligations arising from its signature on December 31, 2000”. Israel (on 
28 August 2002) and the Sudan (on 26 August 2008) have also informed 
the depositary of their intention not to become parties to the treaty and 
that, as a consequence, they have no legal obligations arising from their 
signatures. Multilateral Treaties Deposited with the SecretaryGeneral 
(available from http://treaties.un.org), chap. XVIII.10.

http://undocs.org/A/CN.4/674
http://undocs.org/A/49/323
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of Military or Any Other Hostile Use of Environmental 
Modification Techniques] is fairly narrow”.175 States have 
also shown considerable scepticism towards the review of 
the Convention. Two review conferences have been held, 
in 1984 and 1992. Attempts to hold a third conference 
have not been successful.176

127. In Additional Protocol I to the Geneva Conven-
tions, the most pertinent articles are articles 35 and 55, 
which read:

Article 35. Basic rules

1. In any armed conflict, the right of the Parties to the conflict to 
choose methods or means of warfare is not unlimited.

2. It is prohibited to employ weapons, projectiles and material and 
methods of warfare of a nature to cause superfluous injury or unneces-
sary suffering.

3. It is prohibited to employ methods or means of warfare which 
are intended, or may be expected, to cause widespread, long-term and 
severe damage to the natural environment.

Article 55. Protection of the natural environment

1. Care shall be taken in warfare to protect the natural environ-
ment against widespread, long-term and severe damage. This protec-
tion includes a prohibition of the use of methods or means of warfare 
which are intended or may be expected to cause such damage to the 
natural environment and thereby to prejudice the health or survival of 
the population.

2. Attacks against the natural environment by way of reprisals are 
prohibited.

128. In the Protocol, article 35 appears in part III, sec-
tion I, which deals with methods and means of warfare. 
Article 55 appears under part IV (Civilian population), 
section I, which deals with general protection against 
effects of hostilities, and chapter III thereof, concerning 
civilian objects. The placement of the articles is of rele-
vance. Article 35, paragraph 3, is an absolute prohibition, 
as is the case with the other prohibitive rules in that art-
icle. Article 55 is an obligation of care that stipulates that 
the absolute prohibition against “the use of methods or 
means of warfare which are intended or may be expected 
to cause such damage to the natural environment and 
thereby to prejudice the health or survival of the popula-
tion” is included in that obligation.

129. A few States have made declarations with regard to 
articles 35 and 55. France and the United Kingdom have 
expressed similar understandings of how the risk of envir-
onmental damage is to be assessed, namely, objectively 
and on the basis of the information available at the time.177

175 Schmitt, “Humanitarian law and the environment”, p. 280.
176 In 2013, the Secretary-General invited the States parties to ex-

press their views on the convening of a third review conference but the 
number of positive replies received did not meet the minimum number 
required for affirmative responses. Letter dated 27 January 2014 from 
the Secretary-General addressed to Member States (reference ODA/63-
2013/ENMOD), available from www.unog.ch.

177 France, interpretative declaration made at the time of ratifica-
tion, 11 April 2001: “Le gouvernement de la République française 
considère que le risque de dommage a l’environnement naturel résu-
ltant de l’utilisation des méthodes ou moyens de guerre, tel qu’il 
découle des dispositions des paragraphes 2 et 3 de l’article 35 et 
de celles de l’article 55, doit être analysé objectivement sur la base 
de l´information disponible au moment où il est apprécié” [“The 
Government of the French Republic considers that the risk of dam-
age to the natural environment resulting from the use of methods or 
means of warfare, as it follows from article 35, paragraphs 2 and 3, 

130. Several States have made declarations with re-
gard to the applicability of Additional Protocol I only to 
conventional weapons or to its non-applicability to the 
use of nuclear weapons, namely, Belgium,178 Canada,179 
France,180 Germany,181 Italy,182 the Netherlands,183 Spain184 

and article 55, must be analysed objectively on the basis of the infor-
mation available at the time when it is assessed.”]. United Kingdom, 
reservations, 2 July 2002, regarding art. 35, para. 3, and art. 55: “The 
United Kingdom understands both of these provisions to cover the 
employment of methods and means of warfare and that the risk of en-
vironmental damage falling within the scope of these provisions aris-
ing from such methods and means of warfare is to be assessed objec-
tively on the basis of the information available at the time.” Available 
from the ICRC web page: https://ihl-databases.icrc.org/.

178 Belgium, interpretative declaration made at the time of ratifica-
tion, 20 May 1986: “The Belgian Government, in view of the travaux 
préparatoires for the international instrument herewith ratified, wishes 
to emphasize that the Protocol was established to broaden the protec-
tion conferred by humanitarian law solely when conventional weapons 
are used in armed conflicts, without prejudice to the provisions of inter-
national law relating to the use of other types of weapons.” Available 
from the ICRC web page: https://ihl-databases.icrc.org/.

179 Canada, statement of understanding upon ratification, 20 No-
vember 1990: “It is the understanding of the Government of Canada 
that the rules introduced by Protocol I were intended to apply exclu-
sively to conventional weapons. In particular, the rules so introduced do 
not have any effect on and do not regulate or prohibit the use of nuclear 
weapons.” Available from the ICRC web page: https://ihl-databases 
.icrc.org/.

180 France (see footnote 177 above): “Se référant au projet de pro-
tocole rédigé par le comité international de la Croix-Rouge qui a con-
stitué la base des travaux de la conférence diplomatique de 1974–1977, 
le gouvernement de la République française continue de considérer que 
les dispositions du protocole concernent exclusivement les armes clas-
siques, et qu’elles ne sauraient ni réglementer ni interdire le recours à 
l’arme nucléaire, ni porter préjudice aux autres règles du droit inter-
national applicables à d’autres activités, nécessaires à l’exercice par la 
France de son droit naturel de légitime défense” [“Having reference to 
the draft protocol drawn up by the International Committee of the Red 
Cross, which formed the basis for the work of the Diplomatic Confer-
ence of 1974–1977, the Government of the French Republic continues 
to consider that the provisions of the Protocol relate exclusively to con-
ventional weapons, and that they can neither regulate nor prohibit the 
use of nuclear weapons, nor prejudice other rules of international law 
applicable to other activities necessary for the exercise by France of its 
inherent right of self-defence.”].

181 Federal Republic of Germany, declaration made at the time of 
ratification, 14 February 1991: “It is the understanding of the Federal 
Republic of Germany that the rules relating to the use of weapons intro-
duced by Additional Protocol I were intended to apply exclusively to 
conventional weapons without prejudice to any other rules of interna-
tional law applicable to other types of weapons.” Available from the 
ICRC web page: https://ihl-databases.icrc.org/.

182 Italy, declaration made at the time of ratification, 27 February 
1986: “It is the understanding of the Government of Italy that the rules 
relating to the use of weapons introduced by Additional Protocol I were 
intended to apply exclusively to conventional weapons. They do not 
prejudice any other rule of international law applicable to other types of 
weapons.” Available from the ICRC web page: https://ihl-databases.
icrc.org/.

183 Netherlands, declaration made at the time of the ratification (for 
the Kingdom’s territory within Europe and the Netherlands Antilles 
and Aruba), 26 June 1987: “It is the understanding of the Govern-
ment of the Kingdom of the Netherlands that the rules introduced by 
Protocol I relating to the use of weapons were intended to apply and 
consequently do apply solely to conventional weapons, without preju-
dice to any other rules of international law applicable to other types of 
weapons.” Available from the ICRC web page: https://ihl-databases.
icrc.org/.

184 Spain, interpretative declaration made at the time of ratification, 
21 April 1989: “It is the understanding [of the Government of Spain] 
that this Protocol, within its specific scope applies exclusively to con-
ventional weapons, and without prejudice to the rules of International 
Law governing other types of weapons.”  Available from the ICRC 
web page: https://ihl-databases.icrc.org/.

https://www.unog.ch
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
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and the United Kingdom.185 Ireland186 has made a refer-
ence to the advisory opinion of the International Court 
of Justice on the Legality of the Threat or Use of Nuclear 
Weapons,187 and the Holy See has expressed concern over 
the inadequacy of the Additional Protocol given the ruin-
ous devastation that would ensue from nuclear war.188 
Some of those declarations and reservations were made 
after the Court had handed down its advisory opinion. 
During the Court’s proceedings, a considerable number 
of States submitted written statements and comments, in 
some of which the legality of the threat or use of nuclear 
weapons was also assessed by reference to rules that 
afford protection to the environment.189 It should be noted 
that many statements and comments also provided an ana-
lysis of other pertinent international conventions.

131. The third treaty that contains a directly relevant pro-
vision on the protection of the environment during armed 
conflicts is the Rome Statute. Its article 8, paragraph 2 (b) 
(iv), includes among serious violations of the laws and cus-
toms applicable in international armed conflict within the 
established framework of international law, the act of:

Intentionally launching an attack in the knowledge that such attack 
will cause incidental loss of life or injury to civilians or damage to 
civilian objects or widespread, long-term and severe damage to the nat-
ural environment which would be clearly excessive in relation to the 
concrete and direct overall military advantage anticipated.190

185 United Kingdom, reservation made at the time of ratification 
(see footnote 177 above), 28 January 1998: “It continues to be the 
understanding of the United Kingdom that the rules introduced by the 
Protocol apply exclusively to conventional weapons without prejudice 
to any other rules of international law applicable to other types of weap-
ons. In particular, the rules so introduced do not have any effect on and 
do not regulate or prohibit the use of nuclear weapons.” Available from 
the ICRC web page: https://ihl-databases.icrc.org/.

186 Ireland, declarations and reservation in relation to Additional 
Protocol I, 19 May 1999: “In view of the potentially destructive effect 
of nuclear weapons, Ireland declares that nuclear weapons, even if not 
directly governed by Additional Protocol I, remain subject to existing 
rules of international law as confirmed in 1996 by the International Court 
of Justice in its advisory opinion on the Legality of the Threat or Use 
of Nuclear Weapons.” With respect to article 55, Ireland declared that: 
“In ensuring that care shall be taken in warfare to protect the natural en-
vironment against widespread, long-term and severe damage and taking 
account of the prohibition of the use of methods or means of warfare 
which are intended or may be expected to cause such damage to the nat-
ural environment thereby prejudicing the health or survival of the popula-
tion, Ireland declares that nuclear weapons, even if not directly governed 
by Additional Protocol I, remain subject to existing rules of international 
law as confirmed in 1996 by the International Court of Justice in its ad-
visory opinion on the Legality of the Threat or Use of Nuclear Weapons. 
Ireland will interpret and apply this Article in a way which leads to the 
best possible protection for the civilian population.” Available from the 
ICRC web page: https://ihl-databases.icrc.org/.

187 See footnote 133 above.
188 Holy See, declaration at the time of ratification, 21 November 

1985. Available from the ICRC web page: https://ihl-databases.icrc.org/.
189 States that delved into an analysis of rules furnishing protec-

tion to the environment, but nevertheless found that the threat or use 
of force would not be illegal in any circumstance include France, the 
United Kingdom and the United States. Views to the contrary were 
taken, e.g., by Egypt, the Islamic Republic of Iran, the Marshall Islands, 
Nauru and the Solomon Islands. The written statements and comments 
are available from www.icj-cij.org/en/case/95/written-proceedings.

190 The caveat that must be made with this provision (and several 
other provisions in the Rome Statute) is that for the purposes of secur-
ing accountability for war crimes (i.e., serious violations), it imports 
a standard of military necessity much higher than that traditionally 
understood from international humanitarian law. Furthermore, the ref-
erences “clearly excessive” and “overall military advantage” are not the 
standards within international humanitarian law. These were comprom-
ises at the United Nations Diplomatic Conference of Plenipotentiaries 

132. Only one State, France, made a declaration that 
directly refers to the protection of the environment in re-
lation to armed conflicts upon ratification of the Rome 
Statute.191 The connection between the protection of the 
environment and the use of nuclear weapons is made clear 
in the declaration. New Zealand,192 Egypt193 and Swe-
den194 also raised the applicability of the Rome Statute to 
the use of nuclear weapons, while the United Kingdom 
explicitly referred to its statement made upon ratification 
of Additional Protocol I.195

(a) Belligerent reprisals

133. Although considerably restricted, a belligerent 
reprisal is still and under certain circumstances a lawful 

on the Establishment of an International Criminal Court so as to ensure 
that the Court’s judges do not apply the standard too strictly and put 
themselves in the military commanders’ shoes ex post.

191 France declared that “the risk of damage to the natural environ-
ment as a result of the use of methods and means of warfare, as envis-
aged in article 8, paragraph 2 (b) (iv), must be weighed objectively on 
the basis of the information available at the time of its assessment”. 
It had also stated that: “The provisions of article 8 of the Statute, in 
particular paragraph 2 (b) thereof, relate solely to conventional weap-
ons and can neither regulate nor prohibit the possible use of nuclear 
weapons nor impair the other rules of international law applicable to 
other weapons necessary to the exercise by France of its inherent right 
of self-defence, unless nuclear weapons or the other weapons referred 
to herein become subject in the future to a comprehensive ban and are 
specified in an annex to the Statute by means of an amendment adopted 
in accordance with the provisions of articles 121 and 123”. France, in-
terpretative declaration upon ratification, 9 June 2000, United Nations, 
Treaty Series, vol. 2187, pp. 614–616.

192 New Zealand stated in a declaration that “it would be inconsist-
ent with principles of international humanitarian law to purport to limit 
the scope of article 8, in particular article 8(2) (b), to events that involve 
conventional weapons only” (para. 1). New Zealand finds support for 
this view in the advisory opinion of the International Court of Justice on 
the Legality of the Threat or Use of Nuclear Weapons, Advisory Opin-
ion, I.C.J. Reports 1996, p. 226, (paras. 2–3). New Zealand, interpreta-
tive declaration upon ratification, 7 September 2000, United Nations, 
Treaty Series, vol. 2187, pp. 622–623.

193 Upon signature, Egypt declared that its understanding of article 8 
shall be as follows “[t]he provisions of the Statute with regard to the war 
crimes referred to in article 8 in general and article 8, paragraph 2 (b) in 
particular shall apply irrespective of the means by which they were per-
petrated or the type of weapon used, including nuclear weapons, which 
are indiscriminate in nature and cause unnecessary damage, in contra-
vention of international humanitarian law”. Egypt also stated that “Art-
icle 8, paragraph 2 (b) (xvii) and (xviii) of the Statute shall be applic-
able to all types of emissions which are indiscriminate in their effects 
and the weapons used to deliver them, including emissions resulting 
from the use of nuclear weapons”. Egypt, declaration upon signature, 
26 December 2000, Multilateral Treaties Deposited with the Secretary-
General (available from http://treaties.un.org), chap. XVIII.10.

194 Sweden made a general statement with regard to the war crimes 
specified in article 8 of the Statute which relate to the methods of warfare, 
by recalling the advisory opinion of the International Court of Justice on 
the Legality of the Threat or Use of Nuclear Weapons (see footnote 133 
above), and “in particular paragraphs 85 to 87 thereof, in which the Court 
finds that there can be no doubt as to the applicability of humanitarian 
law to nuclear weapons”. Sweden, declaration made upon ratification, 
28 June 2001, United Nations, Treaty Series, vol. 2187, p. 631.

195 The United Kingdom declared that “[t]he United Kingdom 
understands the term ‘the established framework of international law’, 
used in article 8 (2) (b) and (e), to include customary international law 
as established by State practice and opinio juris. In that context the 
United Kingdom confirms and draws to the attention of the Court its 
views as expressed, inter alia, in its statements made on ratification of 
relevant instruments of international law, including the Protocol Addi-
tional to the Geneva Conventions of 12th August 1949, and relating to 
the Protection of Victims of International Armed Conflicts (Protocol I) 
of 8th June 1977”. United Kingdom, declaration upon ratification, 
4 October 2001, United Nations, Treaty Series, vol. 2187, p. 633.

https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://ihl-databases.icrc.org/applic/ihl/ihl-search.nsf/content.xsp
https://www.icj-cij.org/en/case/95/written-proceedings
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tool during armed conflict. It may be used as a retaliatory 
action by one of the parties to the conflict against another. 
There is no legal definition of the concept but its meaning 
is reasonably clear.

134. The ICRC customary law study describes a bel-
ligerent reprisal as “an action that would otherwise be 
unlawful but that in exceptional cases is considered law-
ful under international law when used as an enforcement 
measure in reaction to unlawful acts of an adversary”.196 
Others have described the concept in different words.197

135. The Commission addressed the term “reprisals” in 
its work on State responsibility when it had to determine 
the boundary between countermeasures and reprisals. 

196 ICRC customary law study, vol. I, p. 513.
197 See, for example: 
“Belligerent reprisals consist of acts which, if they could not be jus-

tified as reprisals, would constitute violations of the law which regu-
lates the conduct of war or armed conflict … The better view is … 
that belligerent reprisals may lawfully be taken only in response to a 
prior violation of the law of armed conflict and not in retaliation for an 
unlawful resort to force” (Greenwood, “The twilight of the law of bel-
ligerent reprisals”, pp. 40–42).

“Because reprisals are a reaction to a prior serious violation of inter-
national humanitarian law, ‘anticipatory’ reprisals or ‘counter-reprisals’ 
are not permissible, nor can belligerent reprisals be a reaction to a viola-
tion of another type of law. In addition, as reprisals are aimed at induc-
ing the adversary to comply with the law, they may not be carried out 
for the purpose of revenge or punishment”. ICRC customary law study, 
vol. I, p. 515.

“Reprisals are stern measures taken by one State against another for 
the purpose of putting an end to breaches of the law of which it is the 
victim or to obtain reparation for them. Although such measures are in 
principle against the law, they are considered lawful by those who take 
them in the particular circumstances in which they are taken, i.e., in 
response to a breach committed by the adversary.

In this particular context we do not intend to deal with reprisals in 
general, but only in the context of armed conflict, i.e., in jus in bello. 
In the law of armed conflict, reprisals exercised by the belligerents can 
be defined as compulsory measures, derogating from the ordinary rules 
of such law, taken by a belligerent following unlawful acts to its det-
riment committed by another belligerent and which intend to compel 
the latter, by injuring it, to observe the law” (Zimmermann, “Part V, 
Section II—Repression of breaches of the Conventions and of this 
Protocol”, paras. 3426–3427).

“Unlawful reprisals do not render lawful the recourse to counter-
reprisals by the adversary consisting of measures which are, even as a 
reprisal, prohibited.

The prohibition of reprisals cannot be suspended because of ma-
terial violation of treaties of humanitarian law. This might be derived 
directly from the definition of reprisals, the raison d’être of the spe-
cific above-mentioned prohibitions. Any doubt which might arise from 
Article 60 of the Vienna Convention of 29 May 1969 on the Law of 
Treaties, which provides for termination or suspension after a material 
breach of a treaty, is removed by the same article. Indeed this article 
states that its provisions are subject to specific treaty provisions applic-
able in the event of a breach (paragraph 4), in particular those relating 
to the protection of the human person in treaties of a humanitarian char-
acter, including provisions prohibiting reprisals (paragraph 5)”. Ibid., 
paras. 3458–3459.

“At most, such measures [reprisals] could now be envisaged in the 
choice of weapons and in methods of combat used against military 
objectives”. Pilloud and Pictet, “Article 51: Protection of the civilian 
population”, para. 1985.

In List et al. (The Hostages Trial) in 1947/48, the United States 
Military Tribunal at Nuremberg held that: “A reprisal is a response to 
an enemy’s violation of the laws of war which would otherwise be a 
violation on one’s own side.” United States Military Tribunal Nurem-
berg, The Hostages Trial, Judgment of 19 February 1948, in Trials of 
War Criminals Before the Nuremberg Military Tribunals Under Control 
Council Law No. 10, vol. XI/2 (see footnote 165 above), p. 1248.

The Commission noted that the term “reprisals” in recent 
times had been limited to action taken in time of interna-
tional armed conflict:

More recently, the term “reprisals” has been limited to action taken 
in time of international armed conflict; i.e. it has been taken as equiva-
lent to belligerent reprisals. The term “countermeasures” covers that 
part of the subject of reprisals not associated with armed conflict, and 
in accordance with modern practice and judicial decisions the term is 
used in that sense in this chapter.198

136. Although reprisals are not strictly prohibited dur-
ing armed conflict, their use is severely restricted under 
international law. First, reprisals against protected per-
sons are absolutely prohibited under all circumstances. 
The same is true for collective punishment of protected 
civilians. Reprisals are also forbidden against protected 
objects.199 Additional Protocol I and the Convention on 
Certain Conventional Weapons list prohibited targets by 
including historical monuments, works of art or places of 
worship, objects indispensable to the survival of the civil-
ian population, attacks against the natural environment 
by way of reprisals, and works or installations contain-
ing dangerous forces (i.e. dams, dykes and nuclear elec-
trical generating stations), even where they are military 
objectives.200 There is still no treaty-based (conventional) 
prohibition or restriction of reprisals relating to the means 
and methods of warfare as such.201

137. Article 55, paragraph 2, of Additional Protocol I 
clearly stipulates that attacks against the natural environ-
ment by way of reprisals are prohibited. As noted above, 
article 55 is placed in section I of part IV (Civilian popu-
lation), which deals with general protection against ef-
fects of hostilities and, more specifically, in chapter III, 
entitled “Civilian objects”. This implies a perception of 
the environment as a civilian object.202

(b) Scope of application

138. The provisions of Additional Protocol I are applic-
able in international armed conflict, as identified in art-
icle 2 common to the 1949 Geneva Conventions. Such 
conflicts also include armed conflicts in which peoples are 
fighting against colonial domination and alien occupation 
and against racist regimes in the exercise of their right of 
self-determination.203 This raises two questions: whether 
there is any corresponding customary rule with the same 
content that would also be applicable to non-parties to the 
Protocol, and whether the content of such corresponding 
customary rules is applicable also in non-international 
armed conflict.

198 Para. (3) of the commentary to chapter II (Countermeasures) of 
part three of the draft articles on responsibility of States for interna-
tionally wrongful acts, Yearbook … 2001, vol. II (Part Two) and corri-
gendum, para. 77, at p. 128.

199 Kalshoven, Belligerent Reprisals, pp. 321–322, and Reflections 
on the Law of War: Collected Essays. At page 767 of the latter, he writes 
the following: “The Geneva Conventions of 1949 categorically prohibit 
reprisals against protected persons and objects in situations of interna-
tional armed conflict” (originally published in Kalshoven, “Belligerent 
reprisals revisited”).

200 Additional Protocol I, arts. 54, para. 4; 55, para. 2; and 56, para. 4.
201 Kalshoven, Belligerent Reprisals, p. 323.
202 See ICRC customary law study, vol. I, p. 525.
203 Additional Protocol I, art. 1, paras. 3–4.
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139. The Convention on the Prohibition of Military or 
Any Other Hostile Use of Environmental Modification 
Techniques does not expressly address whether it is ap-
plicable in international and/or non-international armed 
conflict. The Convention obliges States “not to engage 
in military or any other hostile use of environmental 
modification techniques having widespread, long-lasting 
or severe effects as the means of destruction, damage or 
injury to any other State Party” (art. 1, para. 1). This is 
an inter-State obligation and clearly covers a situation 
in which two States are engaged in an armed conflict. It 
says nothing about a parallel obligation when one State is 
engaged in a non-international armed conflict on its own 
territory or whether it is applicable when a coalition of 
States is operating on the territory of another State that 
has consented to their involvement in the conflict.

140. The Rome Statute covers both international and 
non-international armed conflict but makes a clear dis-
tinction between crimes committed in international armed 
conflict and crimes committed in non-international armed 
conflict (art. 8). Paragraph 2 (b) (iv) of article 8, cited 
above, is applicable in international armed conflict. There 
is no corresponding provision applicable in non-interna-
tional armed conflict (art. 8, para. 2 (c)). That the Inter-
national Criminal Court does not have jurisdiction over 
“widespread, long-term and severe damage to the natural 
environment” in noninternational armed conflict does not 
necessarily imply that it would be lawful to cause such 
damage. The Statute deals only with crimes under the jur-
isdiction of the Court. Hence, a conclusion a contrario 
cannot automatically be drawn.

2. Other treaties referring to the protection  
of the environment in relation to armed conflicts

141. Apart from the above-mentioned treaties, the 
protection of the environment is also addressed in other 
treaties on the law of armed conflict. Of relevance is the 
fourth preambular paragraph of the Convention on Cer-
tain Conventional Weapons.204 The paragraph repeats 
the wording of article 35, paragraph 3, of Additional 
Protocol I in that it is prohibited to employ methods or 
means of warfare which are intended, or may be expected, 
to cause widespread, long-term and severe damage to the 
natural environment. Protocol III to the Convention on 
Certain Conventional Weapons, on the use of incendiary 
weapons, states that “it is prohibited to make forests or 
other kinds of plant cover the object of attack by incendi-
ary weapons except when such natural elements are used 
to cover, conceal or camouflage combatants or other mili-
tary objectives, or are themselves military objectives”. 
No State has made a statement that specifically mentions 
the environment in the context of the use of incendiary 
weapons.205

204 The fourth preambular paragraph reads: “Also recalling that it is 
prohibited to employ methods or means of warfare which are intended, 
or may be expected, to cause widespread, long-term and severe damage 
to the natural environment.”

205 It is noteworthy that the Protocol was preceded by a resolution 
adopted in 1974 on napalm and other incendiary weapons and all aspects 
of their possible use, in which the General Assembly: “Condemn[ed] 
the use of napalm and other incendiary weapons in armed conflicts in 
circumstances where it may affect human beings or may cause damage 
to the environment and/or natural resources”. General Assembly reso-
lution 3255 B (XXIX) of 9 December 1974, para. 1.

142. The Technical Annex to Protocol II to the Con-
vention on Certain Conventional Weapons, on the use of 
mines, booby traps and other devices, requires that the 
marking of mines “should be visible, legible, durable 
and resistant to environmental effects as far as possible” 
(para. 1 (d)), thus protecting the weapon from the envir-
onment rather than the other way around.

143. A similar requirement is found in the Technical 
Annex to Protocol V to the Convention on Certain Con-
ventional Weapons (para. 2 (i)). In addition, States are 
required to apply appropriate explosive ordnance log-
ging, tracking and testing procedures, which should in-
clude information on, among other things, “where the 
explosive ordnance has been, under what conditions it has 
been stored, and to what environmental factors it has been 
exposed” (para. 3 (b) (v)).

144. It is noteworthy that treaties that have the character 
of disarmament treaties reveal an increasing awareness 
of the need to take environmental aspects into account 
in the handling and destruction processes. The Conven-
tion on the Prohibition of the Development, Production 
and Stockpiling of Bacteriological (Biological) and Toxin 
Weapons and on Their Destruction (1972) obliges each 
State party to observe all necessary safety precautions to 
protect populations and the environment in implementing 
their undertakings and, inter alia, to destroy, or to divert 
to peaceful purposes, all agents, toxins, weapons, equip-
ment and means of delivery specified in article I of the 
Convention (art. II). The Convention on the Prohibition 
of the Development, Production, Stockpiling and Use of 
Chemical Weapons and on Their Destruction (1993) con-
tains a number of environmental safeguard requirements 
throughout the entire destruction process.206 The Conven-
tion on the Prohibition of the Use, Stockpiling, Produc-
tion and Transfer of Anti-Personnel Mines and on their 
Destruction (1997) allows a State party that considers that 
it will be unable to destroy or ensure the destruction of 
all antipersonnel mines that it has undertaken to destroy 
or ensure the destruction of to request an extension of the 
deadline. Such a request should contain information on 
“the humanitarian, social, economic, and environmental 
implications of the extension” (art. 5, para. 4 (c)). In ad-
dition and as a matter of transparency, each State party 
should report to the Secretary-General of the United Na-
tions the environmental standards to be observed when the 
mines are destroyed (art. 7, para. 1 (f)). The Convention 
on Cluster Munitions (2008) likewise imposes the obli-
gation on States to ensure that destruction methods com-
ply with applicable international standards for protecting 
public health and the environment (art. 3, para. 2) and that 
signs and other hazardous area boundary markers should, 
as far as possible, be visible, legible, durable and resistant 
to environmental effects (art. 4, para. 2 (c)). Any request 
for extension of the time frame for destruction should 
contain an evaluation of the environmental implications 
of the proposed extension (art. 4, para. 6 (h)). In addition 
and as a matter of transparency, States are obliged to re-
port the environmental standards used in their programme 
for destruction (art. 7, para. 1 (e) and (f)).

206 See arts. IV, para. 10, V and VII, para. 3, and Annex on Imple-
mentation and Verification, specifically parts IV (A), para. 32, VI, 
para. 7, and X, para. 50.



 Protection of the environment in relation to armed conflicts 163

145. In summary, it can be noted that there are limited 
treaty provisions under the law of armed conflict that are 
of direct relevance to the protection of the environment 
during armed conflicts. There is a notably long list of 
treaties and resolutions that do not contain any reference 
to the protection of the environment.207 At the same time, 
it should be noted that provisions in early treaties may 
very well contribute to the protection of the environment, 
while their main objective may have been to protect civil-
ian property.

B. Principles

146. The most fundamental principles of the law of 
armed conflict are the principles of distinction, propor-
tionality and precautions in attack, as well as the rules on 
military necessity.208 All of them are reflected in specific 
provisions in treaties on the law of armed conflict. The 
Martens clause, or, in other words, the principle of hu-
manity, will be addressed in the Special Rapporteur’s next 
report because this principle is of overarching character 
and therefore particularly relevant in analysing also the 
pre-conflict and post-conflict phases.

207 Geneva Convention I; Geneva Convention II; Geneva Con-
vention III; Geneva Convention IV; Resolutions of the Diplomatic 
Conference, Final Record of the Diplomatic Conference of Geneva of 
1949, vol. I (Federal Political Department, Bern, 1950), pp. 361–362; 
Additional Protocol II; Hague Convention for the Protection of Cul-
tural Property in the Event of Armed Conflict; resolution XXIII on 
human rights in armed conflicts adopted by the International Confer-
ence on Human Rights on 12 May 1968, Final Act of the International 
Conference on Human Rights, Teheran, 22 April to 13 May 1968, A/
CONF.32/41; Convention on the Non-Applicability of Statutory Lim-
itations to War Crimes and Crimes against Humanity; Resolution by 
the Institute of International Law on “The distinction between mili-
tary objectives and non-military objectives in general and particularly 
the problems associated with weapons of mass destruction” adopted 
on 9 September 1969, Yearbook, vol. 53 (1969), Session of Edinburgh 
(1969), Part II, p. 375 (available from www.idi-iil.org, Publications 
and works/Resolutions), also Schindler and Toman, The Laws of 
Armed Conflicts, pp. 265–266; European Convention on the Non-
Applicability of Statutory Limitation to Crimes against Humanity and 
War Crimes; Annex I to Additional Protocol I to the Geneva Conven-
tions; Regulations concerning identification, as amended on 30 No-
vember 1993; Convention for the Elimination of Mercenarism in 
Africa; Resolution on small-calibre weapon systems of 28 September 
1979, adopted at the United Nations Conference on Prohibitions or 
Restrictions on the Use of Certain Conventional Weapons which May 
Be Deemed to Be Excessively Injurious or to Have Indiscriminate 
Effects, document A/CONF.95/15; Final Act of the United Nations 
Conference on Prohibitions or Restrictions on the Use of Certain 
Conventional Weapons Which May Be Deemed to Be Excessively 
Injurious or to Have Indiscriminate Effects, 10 October 1980, docu-
ment A/CONF.95/15, annex I; Convention on Certain Conventional 
Weapons and amended article 1 thereof, and Protocols I, II, III and 
IV thereto; International Convention against the Recruitment, Use, 
Financing and Training of Mercenaries; Statute of the International 
Tribunal for the Former Yugoslavia (see footnote 111 above); Statute 
of the International Tribunal for Rwanda, Security Council resolution 
955 (1994), annex; Second Protocol to the Hague Convention of 1954 
for the Protection of Cultural Property in the Event of Armed Conflict; 
Optional Protocol to the Convention on the Rights of the Child on the 
involvement of children in armed conflict; Additional Protocol III to 
the Geneva Conventions; Agreement between the United Nations and 
the Government of Sierra Leone on the Establishment of a Special 
Court for Sierra Leone (Freetown, 16 January 2002), United Nations, 
Treaty Series, vol. 2178, No. 38342, p. 138; Arms Trade Treaty.

208 The prohibition to employ weapons, projectiles and material and 
methods of warfare of a nature to cause superfluous injury or unneces-
sary suffering is not addressed in the present report, since this rule aims 
at protecting the combatants from the certain detrimental consequences 
of the choice of means or methods of warfare. It is not related to the 
protection of civilians or civilian objects.

1. Principle of distinction

147. The principle of distinction is a fundamental rule 
of the law of armed conflict. It exists to ensure respect 
for and protection of the civilian population and civilian 
objects. At the same time, it identifies what may be law-
fully targeted during an armed conflict. Accordingly, it is 
both a prohibitive and a permissive rule.

148. The principle of distinction is codified in article 48 
of Additional Protocol I as a basic rule and obliges parties 
to the conflict to direct their operations only against mili-
tary objectives.209 The principle is supported by article 51 
of Additional Protocol I, which provides additional pro-
tection for the civilian population,210 and by article 52, 
which makes it clear that civilian objects may not be the 
object of attack or reprisals. The principle is considered to 
be a rule of customary law both in international and non-
international armed conflict, the repeated violations of it 
notwithstanding.211 It covers both means and methods of 
warfare and is confirmed by international case law.212 It is 
repeated in military manuals and handbooks.213

149. Article 52, paragraph 1, of Additional Protocol I 
specifies that civilian objects shall not be the object of 
attack or of reprisals and that civilian objects are “all 
objects which are not military objectives as defined in 
paragraph 2”.214 The article provides that, 

[i]n so far as objects are concerned, military objectives are limited 
to those objects which by their nature, location, purpose or use make 
an effective contribution to military action and whose total or partial 
destruction, capture or neutralization, in the circumstances ruling at the 
time, offer a definite military advantage. 

209 Article 48 (Basic rule) reads: “In order to ensure respect for and 
protection of the civilian population and civilian objects, the Parties to 
the conflict shall at all times distinguish between the civilian popula-
tion and combatants and between civilian objects and military objec-
tives and accordingly shall direct their operations only against military 
objectives.”

The principle of distinction had a long legal history before it was 
codified in Additional Protocol I, but this historical background is not 
addressed in the present report. The term “military objective” had not 
been defined before the adoption of the Additional Protocol I.

210 Article 51 makes it clear that the civilian population or individual 
civilians shall not be the object of attack and that indiscriminate attacks 
are prohibited (see paras. 2 and 4).

211 The ICRC customary law study correctly remarks that violations 
of the principle are often condemned by the Security Council, vol. I, 
p. 7.

212 See, for example, Legality of the Threat or Use of Nuclear Weap-
ons (see footnote 133 above), p. 257, and Ethiopia/Eritrea, Eritrea–
Ethiopia Claims Commission, Partial Award: Western Front, Aerial 
Bombardment and Related Claims, Eritrea’s Claims, 1, 3, 5, 9–13, 14, 
21, 25 and 26, decision of 19 December 2005, UNRIAA, vol. XXVI 
(Sales No. B.06.V.7), pp. 291–349.

213 See examples in ICRC customary law study, vol. I, p. 4, note 9.
214 Article 52 (General protection of civilian objects) reads: “1. Civil-

ian objects shall not be the object of attack or of reprisals. Civilian 
objects are all objects which are not military objectives as defined in 
paragraph 2.

“2. Attacks shall be limited strictly to military objectives. In so far 
as objects are concerned, military objectives are limited to those objects 
which by their nature, location, purpose or use make an effective contri-
bution to military action and whose total or partial destruction, capture 
or neutralization, in the circumstances ruling at the time, offers a defi-
nite military advantage.

“3. In case of doubt whether an object which is normally dedicated 
to civilian purposes, such as a place of worship, a house or other dwell-
ing or a school, is being used to make an effective contribution to mili-
tary action, it shall be presumed not to be so used.”

http://undocs.org/A/CONF.32/41;
http://undocs.org/A/CONF.32/41;
https://www.idi-iil.org/en/
http://undocs.org/A/CONF.95/15;
http://undocs.org/A/CONF.95/15;
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The formulation in paragraph 2 of article 52 indicates that 
a civilian object is a “thing”, as opposed to a more abstract 
configuration. At the same time, private land, crops and 
natural resources may very well be considered civilian 
objects. It is sometimes difficult to distinguish between 
the protection of the environment as such and the protec-
tion of natural objects and natural resources. To give an 
example, assume that a fisher has exclusive fishing rights 
to the marine resources in a bay or particular sea area and 
a belligerent uses the area in violation of the law of armed 
conflict by dumping dangerous, long-lasting chemicals, 
although this action offers no definite military advantage. 
Does this mean that the use violates the fisher’s private 
(economic) rights only, or could it also be a violation of 
the obligation of care to protect the natural environment 
against widespread, long-term and severe damage?215

150. The prohibition of attacks against civilian objects, 
the civilian population and civilians is repeated in other 
treaties, such as Protocol II to the Convention on Certain 
Conventional Weapons, on the use of mines, booby traps 
and other devices.

151. It is possible to conclude that the natural environ-
ment is civilian in nature and therefore not in itself a mili-
tary objective. As with other civilian objects, it may be 
subject to attack if it is turned into a military objective. 
The following draft principle is therefore suggested:

“Draft principle 1

“The natural environment is civilian in nature and 
may not be the object of an attack, unless and until 
portions of it become a military objective. It shall be 
respected and protected, consistent with applicable 
international law and, in particular, international humani- 
tarian law.”

2. Principle of precautions in attack

152. The obligation to take precautions in attack in ac-
cordance with Additional Protocol I must not be confused 
with the precautionary principle or approach often referred 
to in environmental treaties. They are two different legal 
concepts that stem from different sources and are to be 
applied in different contexts. The precautionary principle 
demands action, even without scientific certainty as to any 
harm. This stands in contrast to another environmental 
law principle, namely, the principle of prevention. This 
principle focuses on harm based on actual or constructive 
knowledge.216 Both principles were addressed in 2014 in 
the preliminary report.217 The applicability of the prin-
ciples outside situations of armed conflict is beyond doubt 
and verified in case law.218 The extent of their application 
depends on the legal basis for their applicability and the 
factual circumstances at hand. One issue concerns whether 
the principles are applicable also during an armed conflict. 
A distinction will have to be made between the applic-
ability of the principles outside situations of armed conflict 
and their possible applicability to the conduct of hostilities.

215 See Additional Protocol I, art. 55.
216 See Yearbook … 2014, vol. II (Part One), document A/CN.4/674, 

para. 137.
217 Ibid., paras. 133–147.
218 Ibid.

153. Although general applicability of the principles 
cannot be excluded, there is little indication that they 
would be applicable during the conduct of hostilities as 
such, at least as they are understood in a peacetime envir-
onmental law context.

154. At the same time, it is important to recall that an im-
portant element of the law of armed conflict is the require-
ment to take precautionary measures in order to spare 
the civilian population, individual civilians and civilian 
objects. The obligation to take precautions against the ef-
fect of attacks is of a relatively new date, and its aim is to 
protect civilian populations from the effects of attack.219 
The customary law status of the rule has been affirmed in 
various forums.220 Article 57, paragraph 2, of Additional 
Protocol I contains an elaborate list of what is meant by 
such precautions, which are required to be taken in plan-
ning, deciding or conducting an attack.221 The environ-
ment is not mentioned in the article but, to the extent that 
the environment is considered a civilian object, it will be 
covered under the precautionary measures to be applied in 
relation to such object.

155. “Precautions in attack”, as the rule often is re-
ferred to, do not have a standing of their own. The pre-
cise meaning of “feasible precautions” is not found in 
Additional Protocol I but has to be applied in a con-
text of other legal rules. This stands in contrast to the 

219 Rogers, Law on the Battlefield, pp. 120–121.
220 Ethiopia/Eritrea, Eritrea–Ethiopia Claims Commission, Partial 

Award (see footnote 212 above), p. 330.
221 Article 57 (Precautions in attack) reads:
“1. In the conduct of military operations, constant care shall be 

taken to spare the civilian population, civilians and civilian objects.
“2. With respect to attacks, the following precautions shall be taken:
“(a) Those who plan or decide upon an attack shall: 

“(i) Do everything feasible to verify that the objectives to be 
attacked are neither civilians nor civilian objects and are not subject 
to special protection but are military objectives within the meaning 
of paragraph 2 of Article 52 and that it is not prohibited by the pro-
visions of this Protocol to attack them; 

“(ii) Take all feasible precautions in the choice of means and 
methods of attack with a view to avoiding, and in any event to mini-
mizing, incidental loss of civilian life, injury to civilians and dam-
age to civilian objects; 

“(iii) Refrain from deciding to launch any attack which may be 
expected to cause incidental loss of civilian life, injury to civilians, 
damage to civilian objects, or a combination thereof, which would 
be excessive in relation to the concrete and direct military advantage 
anticipated;
“(b) An attack shall be cancelled or suspended if it becomes appar-

ent that the objective is not a military one or is subject to special protec-
tion or that the attack may be expected to cause incidental loss of civil-
ian life, injury to civilians, damage to civilian objects, or a combination 
thereof, which would be excessive in relation to the concrete and direct 
military advantage anticipated;

“(c) Effective advance warning shall be given of attacks which may 
affect the civilian population, unless circumstances do not permit.

“3. When a choice is possible between several military objectives 
for obtaining a similar military advantage, the objective to be selected 
shall be that the attack on which may be expected to cause the least 
danger to civilian lives and to civilian objects.

“4. In the conduct of military operations at sea or in the air, each 
Party to the conflict shall, in conformity with its rights and duties under 
the rules of international law applicable in armed conflict, take all rea-
sonable precautions to avoid losses of civilian lives and damage to 
civilian objects.

“5. No provision of this Article may be construed as authorizing any 
attacks against the civilian population, civilians or civilian objects.”

http://undocs.org/A/CN.4/674
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precautionary principle, which is an autonomous prin-
ciple (some say an approach).

156. Feasible precautions are defined in article 3, para-
graph 10, of the amended Protocol II to the Convention 
on Certain Conventional Weapons as “those precautions 
which are practicable or practically possible taking into 
account all circumstances ruling at the time, including 
humanitarian and military considerations”.222 Although 
the requirement to take feasible precautions reflects cus-
tomary law, the precision reflected in article 3 is not neces-
sarily a reflection of a generally applicable interpretation 
of the rule.223 It is worth noting that States have expressed 
their interpretation of the term “feasible precautions” 
upon ratification of Additional Protocol I.224

157. Nevertheless, there is a basic common sense 
rationale behind the two concepts, that is, every action 
requires some planning and moderation. At the same time, 
they may need to act based upon available information.

158. The aim of the obligation to take precautions in 
attack is, as noted, to enhance the protection of the civilian 

222 See also article 1, para. 5, of Protocol III to the Convention on 
Certain Conventional Weapons, which states: “ ‘Feasible precautions’ 
are those precautions which are practicable or practically possible tak-
ing into account all circumstances ruling at the time, including humani-
tarian and military considerations.”

223 The heading of article 3 of the amended Protocol II makes it clear 
that it sets out “[g]eneral restrictions on the use of mines, booby-traps 
and other devices”. The formulation is unchanged from the original text 
in Protocol II to the Convention on Certain Conventional Weapons.

224 For example, upon ratification of Additional Protocol I, Spain 
interpreted the term “feasible” as meaning that “the matter to which ref-
erence is made is practicable or practically possible taking into account 
all circumstances at the time when the situation arises, including humani- 
tarian and military considerations”. Belgium declared that: “in view of 
the travaux préparatoires, the expression ‘feasible precautions’ in Art-
icle 41 must be interpreted in the same way as the ‘feasible precautions’ 
mentioned in Articles 57 and 58, that is, those that can be taken in the 
circumstances prevailing at the moment, which include military con-
siderations as much as humanitarian ones”. The Netherlands declared 
that: “[T]he word ‘feasible’ is to be understood as practicable or practic-
ally possible, taking into account all circumstances ruling at the time, 
including humanitarian and military considerations”. Algeria stated 
that the expressions “ ‘feasible precautions’ (Art. 41, para. 3), ‘every-
thing feasible’ (Art. 57. para. 2) and ‘to the maximum extent feasible’ 
(Art. 58) are to be interpreted as referring to precautions and measures 
which are feasible in view of the circumstances and the information and 
means available at the time”, Algeria, interpretative declaration made 
at the time of accession, 16 August 1989, at para. 1. Canada stated that: 
“[T]he word ‘feasible’ means that which is practicable or practically 
possible, taking into account all circumstances ruling at the time, in-
cluding humanitarian and military considerations”. Germany stated that 
it understood the word “feasible” to mean “that which is practicable or 
practically possible, taking into account all circumstances ruling at the 
time including humanitarian and military considerations”. The United 
Kingdom stated that it understood the term “feasible” as used in the 
Protocol to mean “that which is practicable or practically possible, tak-
ing into account all circumstances ruling at the time, including humani-
tarian and military considerations”. The United Kingdom further stated 
that the obligation mentioned in article 57, para. 2 (b), of the 1977 Ad-
ditional Protocol I only applied to “those who have the authority and 
practical possibility to cancel or suspend the attack”. France stated that 
it considered that the term “feasible” as used in the Protocol meant “ce 
qui est realisable ou ce qui est possible en pratique, compte tenu des 
circonstances du moment, y compris les considerations d’ordre human-
itaire et militaire” [“that which can be realized or which is possible 
in practice, taking into account all circumstances ruling at the time, 
including humanitarian and military considerations”]. The declarations 
and understandings in relation to Additional Protocol I can be consulted 
on the ICRC website, at http://ihl-databases.icrc.org.

population, individual civilians and civilian objects in 
order to ensure that they are not subject to incidental loss 
of life, injury and damage. It can be said to buttress the 
rule that only military objectives may be targeted.

159. The rule reflects the reality that civilians and civil-
ian objects cannot be entirely protected in time of war. 
Incidental loss and damage will occur.

160. The following draft principle is proposed:

“Draft principle 2

“During an armed conflict, fundamental principles 
and rules of international humanitarian law, including 
the principles of precautions in attack, distinction and 
proportionality and the rules on military necessity, shall 
be applied in a manner so as to enhance the strongest 
possible protection of the environment.”

3. Principle of proportionality

161. The third fundamental principle of relevance to the 
present report is the principle of proportionality, a rule of 
customary international law. The principle is reflected in 
article 51, paragraph 5 (b), of Additional Protocol I, and 
repeated in its article 57. In addition, the Rome Statute 
provides that, within the established framework of in-
ternational law, a war crime is: “intentionally launching 
an attack in the knowledge that such attack will cause 
incidental loss of life or injury to civilians or damage 
to civilian objects … which would be clearly excessive 
in relation to the concrete and direct overall military 
advantage anticipated” (art. 8, para. 2 (b) (iv)).225 Need-
less to say, there is an ongoing debate on what is con-
sidered “concrete and direct overall military advantage”. 
States generally accept the principle but avoid providing 
information on its precise application. At the same time, 
it has been underlined that it should be interpreted with 
a bona fide outcome in mind. The Special Rapporteur 
is of the view that it is not the task of the Commission 
to attempt to establish the parameters of the application 
of the principle, the implications of which are always 
likely to be debated both within and outside the legal and 
military communities. Furthermore, evaluation of what 
is “proportionate” may well develop over time. Such a 
development is likely to be influenced both by increased 
scientific knowledge and by advancement in strategic 
and tactical military thinking, as well as technological 
development. In addition, societal values change over 
time and are also likely to influence the understanding of 
the concept. It therefore suffices to refer to the existence 
of the principle as such.

162. The International Court of Justice has emphasized 
the importance of this principle in protecting the environ-
ment. In Legality of the Threat or Use of Nuclear Weap-
ons, it did not consider that “the treaties [on international 
humanitarian law] in question could have intended to 
deprive a State of the exercise of its right of self-defence 
under international law because of its obligations to pro-
tect the environment”, and continued by stating:

225 See also the comments in footnote 190 above.
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Nonetheless, States must take environmental considerations into 
account when assessing what is necessary and proportionate in the pur-
suit of legitimate military objectives. Respect for the environment is 
one of the elements that go to assessing whether an action is in con-
formity with the principles of necessity and proportionality.226

163. It is interesting to note that the Court refers to 
principle 24 of the Rio Declaration in support of this 
conclusion. Principle 24 reads: “Warfare is inherently 
destructive of sustainable development. States shall there-
fore respect international law providing protection for the 
environment in times of armed conflict and cooperate in 
its further development, as necessary.”

164. The following draft principle is therefore suggested:

“Draft principle 3

“Environmental considerations must be taken into 
account when assessing what is necessary and propor-
tionate in the pursuit of lawful military objectives.”

165. In addition to the treaty provisions and principles 
of international humanitarian law referred to above, the 
Special Rapporteur will address below relevant rules in 
the ICRC customary law study and some international 
manuals on the law of armed conflict.

C. ICRC study on customary international  
humanitarian law

166. As mentioned in the introduction to the present 
report, the momentous ICRC customary law study was 
published in 2005 after some 10 years of compilation of 
material and analytical work.227 The study has no prece-
dent. In addition to the documents on State practice made 
available by the study, ICRC has also drawn conclusions 
with regard to the status of the law it examined. As a result, 
the study contains three rules relating to the protection of 
the environment. They appear in under part II, “Specific-
ally protected persons and objects”. The first is rule 43, 
which states that the general principles on the conduct of 
hostilities apply to the natural environment. ICRC con-
cludes that “State practice establishes this rule as a norm 
of customary international law applicable in both interna-
tional and non-international armed conflicts”.228

167. Rule 43 is based on the principle of distinction, the 
prohibition of destruction of property not justified by mili-
tary necessity, the principle of proportionality and other 
rules affording protection to the natural environment.

168. The second, rule 44, addresses the obligation of 
due regard for the natural environment in military opera-
tions. It reads:

Methods and means of warfare must be employed with due regard 
to the protection and preservation of the natural environment. In the 
conduct of military operations, all feasible precautions must be taken to 
avoid, and in any event to minimise, incidental damage to the environ-
ment. Lack of scientific certainty as to the effects on the environment of 
certain military operations does not absolve a party to the conflict from 
taking such precautions.229

226 Legality of the Threat or Use of Nuclear Weapons (see foot-
note 133 above), p. 242, para. 30.

227 ICRC customary law study, vol. I.
228 Ibid., p. 143.
229 Ibid., p. 147.

169. ICRC considers that State practice establishes this 
rule “as a norm of customary international law applicable 
in international, and arguably also in non-international, 
armed conflicts”.230

170. Rule 44 is based on the obligation to take all feas-
ible precautions to avoid or minimize damage to the en-
vironment, the precautionary principle and the continued 
application of (international) environmental law during 
armed conflict.

171. The third, rule 45, refers to a situation in which 
there is a risk of causing serious damage to the natural 
environment. It reads:

The use of methods or means of warfare that are intended, or may be 
expected, to cause widespread, long-term and severe damage to the nat-
ural environment is prohibited. Destruction of the natural environment 
may not be used as a weapon.231

172. ICRC concludes that this rule also reflects cus-
tomary international law applicable in international, and 
arguably also in non-international, armed conflicts. Ac-
cording to the commentary attached to rule 45, 

it appears that the United States is a “persistent objector” to the first part 
of this rule. In addition, France, the United Kingdom and the United 
States are persistent objectors with regard to the application of the first 
part of this rule to the use of nuclear weapons.232

173. Rule 45 is based on article 35, paragraph 3, of Ad-
ditional Protocol I, which prohibits the employment of 
“methods or means of warfare which are intended, or may 
be expected, to cause widespread, long-term and severe 
damage to the natural environment”, and on extensive 
State practice prohibiting the deliberate destruction of the 
natural environment as a form of weapon.

174. There is yet another rule of direct relevance, 
rule 42, which concerns works and installations contain-
ing dangerous forces. It reads:

Particular care must be taken if works and installations containing 
dangerous forces, namely dams, dykes and nuclear electrical generat-
ing stations, and other installations located at or in their vicinity are 
attacked, in order to avoid the release of dangerous forces and conse-
quent severe losses among the civilian population.233

175. ICRC considers that State practice establishes this 
rule as a norm of customary international law applic-
able in both international and non-international armed 
conflicts.234

176. Rule 42 is based on the detailed rules contained 
in article 56 of Additional Protocol I and in article 15 of 
Additional Protocol II. The first sentence of the two pro-
visions is identical:

Works or installations containing dangerous forces, namely dams, 
dykes and nuclear electrical generating stations, shall not be made the 
object of attack, even where these objects are military objectives, if 
such attack may cause the release of dangerous forces and consequent 
severe losses among the civilian population.

230 Ibid.
231 Ibid., p. 151.
232 Ibid.
233 Ibid., p. 139.
234 Ibid.
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177. It should be noted that Additional Protocol I con-
tains several exceptions to this clear-cut prohibition, stip-
ulating that the special protection against attack provided 
by paragraph 1 of article 56 shall cease in essence if the 
objects listed are turned into military objectives by being 
used in regular, significant and direct support of military 
operations. A similar exception is not found in Additional 
Protocol II.

178. Rule 42 contains an obligation of particular care 
that in one respect goes beyond the formulation found in 
article 56 of Additional Protocol I and article 15 of Addi-
tional Protocol II, given that it also includes other installa-
tions located at or in the vicinity of works and installations 
containing dangerous forces. ICRC is of the view that the 
rule should equally apply to other installations, such as 
chemical plants and petroleum refineries, and explains: 

The fact that attacks on such installations may cause severe dam-
age to the civilian population and the natural environment implies that 
the decision to attack such installations, in case they become military 
objectives, requires that all necessary precautions be taken when attack-
ing them.235

179. Undeniably, the conclusions reached by ICRC are 
more than a qualified guess. They are built on extensive 
and widespread State practice and represent practice from 
all geographical areas and all major legal systems. Never-
theless, as mentioned above, the methodology and con-
clusions of the Study have been criticized.236

D. Manuals on international law 
applicable in armed conflict

180. It is not uncommon for legal, military and tech-
nical experts to analyse and develop suggestions on the 
identification and development of international law ap-
plicable in armed conflict. The tradition dates back to 
the nineteenth century. For obvious reasons, the resultant 
military manuals (originally of a national character, later 
to be elaborated as international manuals) are not bind-
ing on States or any other party to an armed conflict, yet 
they have played a notable role in the development of cus-
tomary international humanitarian law. The manuals are 
often a reflection of operational needs and realities and 
have therefore frequently come to serve as a basis for na-
tional practice or as inspiration for rules of engagement 
at the national or international level. Given that States 
are increasingly reluctant to enter into new binding treaty 
agreements on international humanitarian law while at 
the same time needing to adjust their operational policies, 
such manuals may reveal a trend, that is, a possible tran-
sition from “soft law” into practice by States. The rules 
are often a reflection of existing practice (although not 
necessarily accompanied by opinio juris and they may 
(or may not) develop into customary international law. 
Given that international experts often draft the manuals 
together with experts from ICRC, the manuals tend to 
reflect different concerns and most often reflect existing 
national manuals and rules of engagement. The final text 
is therefore always a compromise. It is therefore worth 
considering what some of the most prominent manuals 

235 Ibid., p. 142.
236 See chapter I of the present report, above. For the rules relating 

to the protection of the natural environment, see Hulme, “Natural 
environment.

have to say about the protection of the environment in 
relation to armed conflicts, namely, the San Remo Man-
ual on International Law Applicable to Armed Conflicts 
at Sea of 1994 (hereinafter, “San Remo Manual”),237 the 
Manual on the Law of NonInternational Armed Conflict 
of 2006 (hereinafter, “NIAC Manual”),238 the Manual on 
International Law Applicable to Air and Missile Warfare 
of 2009 (hereinafter, “HPCR Manual”)239 and the Tallinn 
Manual on the International Law Applicable to Cyber 
Warfare of 2012 (hereinafter, “Tallinn Manual”).240

1. San Remo Manual

181. The San Remo Manual refers to the protection of 
the environment in several instances.241 It can be said to 
be the most broad-minded of all of the manuals in terms 
of the protection of the environment during armed con-
flicts. This should considered in the light of the back-
ground of the development of the law of the sea resulting 
in the adoption of the United Nations Convention on the 
Law of the Sea, whereby new jurisdictional zones (the 
exclusive economic zone and archipelagic waters) were 
introduced together with recognition of a 12 nautical 
mile territorial sea and a new definition of the continen-
tal shelf. This changed the legal character of important 
areas of operations for States engaged in armed conflict. 
The previous division of the maritime space into either a 
narrow sea territory (internal waters and territorial sea) 
or the high seas was replaced by a three-tiered division 
of the maritime water column: sovereign waters; areas in 
which the coastal State had well-defined sovereign rights 
and clearly stipulated jurisdictional rights; and areas in 
which the principle of the freedom of the high seas was 
applicable without any further restrictions.242 The exclu-
sive economic zone was characterized as having a sui 
generis legal status.243 It was in the sui generis areas that 
the coastal States enjoyed exclusive jurisdiction with re-
gard to the protection of the environment, save for the im-
munity of warships and other government ships operated 
for non-commercial purposes.

237 Doswald-Beck, ed., San Remo Manual on International Law Ap-
plicable to Armed Conflicts at Sea (hereinafter, “San Remo Manual”). 
The text was adopted in 1994. Some of the experts who participated in 
the work on the San Remo Manual also took part in the work on the 
HPCR Manual.

238 Schmitt et al., The Manual on the Law of Non-International 
Armed Conflict with Commentary. The Manual reflects the results of 
a major project launched by the International Institute of International 
Law under the directorship of Dieter Fleck. According to the foreword, 
the project itself is not entirely finished, ibid. at p. ii. Although it should 
therefore be read with caution, it seems worthy of referring to it within 
the context of the present topic.

239 Harvard School of Public Health, Program on Humanitarian 
Policy and Conflict Research, Manual on International Law Applicable 
to Air and Missile Warfare. The final text was adopted in 2009.

240 Schmitt, ed., The Tallinn Manual on the International Law Ap-
plicable to Cyber Warfare. The text was finalized in 2012.

241 For a discussion on the developments in the protection of the en-
vironment in the naval context, see Heintschel von Heinegg and Don-
ner, “New developments in the protection of the natural environment in 
naval armed conflicts”.

242 The area of operations in the air space was affected to the extent 
that States extended their territorial seas. Certain seabed areas of opera-
tions became also subject to a new legal regime due to the modified 
rules regarding the continental shelf.

243 For the application of the provisions of Part VII of the United 
Nations Convention on the Law of the Sea, concerning the high seas, 
see articles 6 and 58 of the Convention.
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182. It should be recalled that, at the time of the elab-
oration of the San Remo Manual, the Iran-Iraq war and 
the Iraq/Kuwait war were fresh in the minds of many. In 
addition, the protection of the environment during armed 
conflict was also subject to much attention at the United 
Nations.244 

183. The San Remo Manual includes “damage to or the 
destruction of the natural environment” in its definition of 
collateral casualties or collateral damage.245 It was the first 
time that “natural environment” had been included in the 
definition of “collateral damage”. The commentary makes 
it clear that this was intentional so as to ensure that collat-
eral damage applied also to the natural environment. Dif-
ferent standards were to be used in assessing whether an 
attack would cause excessive collateral damage; probable 
incidental damage to civilian life would be considered 
with more care than that to the environment.246 

184. The San Remo Manual also introduces the appli-
cation of the principle of due regard247 into the naval war 
context. This imposes an additional duty on the belliger-
ent States to observe not only the law of armed conflict at 
sea, but also to “have due regard for the rights and duties 
of the coastal State, inter alia, for the exploration and 
exploitation of the economic resources of the exclusive 
economic zone and the continental shelf and the protec-
tion and preservation of the marine environment”.248

185. Moreover, it introduces an obligation for a bellig-
erent to notify the coastal State if the belligerent considers 
it necessary to lay mines in the exclusive economic zone 
or the continental shelf of a neutral State.249 

186. The San Remo Manual furthermore addresses the 
protection of the environment in the section on basic rules 

244 See Yearbook … 2011, vol. II (Part Two), annex V, paras. 10–16.
245 Rule 13 (c) reads: “ ‘collateral casualties’ or ‘collateral damage’ 

means the loss of life of, or injury to, civilians or other protected per-
sons, and damage to or the destruction of the natural environment or 
objects that are not in themselves military objectives”.

246 San Remo Manual, explanation of rule 13, para. 13.10.
247 For a discussion on the principle of due regard in the law of the 

sea context, see, e.g., Soons, Marine Scientific Research and the Law 
of the Sea, and Walker, Definitions for the Law of the Sea: Terms not 
Defined by the 1982 Convention.

248 Rule 34 reads: “If hostile actions are conducted within the exclu-
sive economic zone or on the continental shelf of a neutral State, bel-
ligerent States shall, in addition to observing the other applicable rules 
of the law of armed conflict at sea, have due regard for the rights and 
duties of the coastal State, inter alia, for the exploration and exploi-
tation of the economic resources of the exclusive economic zone and 
the continental shelf and the protection and preservation of the marine 
environment. They shall, in particular, have due regard for artificial 
islands, installations, structures and safety zones established by neutral 
States in the exclusive economic zone and on the continental shelf.” It 
should be noted that “neutral” is defined in rule 13 (d) of the San Remo 
Manual as “any State not party to the conflict”. The definition and its 
implication was controversial; see the accompanying explanation of 
rule 13, paras. 13.11–13.14.

249 Rule 35 reads: “If a belligerent considers it necessary to lay 
mines in the exclusive economic zone or the continental shelf of a 
neutral State, the belligerent shall notify that State, and shall ensure, 
inter alia, that the size of the minefield and the type of mines used do 
not endanger artificial islands, installations and structures, nor interfere 
with access thereto, and shall avoid so far as practicable interference 
with the exploration or exploitation of the zone by the neutral State. 
Due regard shall also be given to the protection and preservation of the 
marine environment”.

and target discrimination. Rule 44 states that: “Methods 
and means of warfare should be employed with due regard 
for the natural environment taking into account the rele-
vant rules of international law. Damage to or destruction of 
the natural environment not justified by military necessity 
and carried out wantonly is prohibited.” This is a general 
obligation that is not reflected in the wording of any of the 
existing treaties. The closest formulation is to be found in 
article 55 of Additional Protocol I.250 Article 55 reflects the 
general point that the choice of methods and means of war-
fare is not unlimited. Seventeen years after the adoption of 
Additional Protocol I, the San Remo Manual took this one 
step further, with rule 44 the result of lengthy discussions. 
A reference to the “due regard formula” without any quali-
fications was not accepted, primarily owing to the lack of 
“hard law” rules to the contrary.251 

187. Lastly, enemy vessels and aircraft are exempt from 
attack if they are designated or adapted exclusively for 
responding to pollution incidents in the marine environ-
ment.252 Such vessels are also exempt from capture.253 
Both rules are innovative.254 

2. NIAC Manual 

188. The NIAC Manual contains only one rule on the 
protection of the natural environment, which provides 
that “damage to the natural environment during mili-
tary operations must not be excessive in relation to the 
military advantage anticipated from those operations”.255 
The authors of the NIAC Manual claim that the rule con-
tained in articles 35, paragraph 3, and 55 of Additional 
Protocol I, which addresses damage to the natural envir-
onment in terms of “widespread, long-term, and severe 
damage” in the context of international armed conflict, 
has not been accepted as customary international law in 
either international or non-international armed conflict. 

189. At the same time, it is asserted that “the natural 
environment is a civilian object” and, as such, parts of 
the environment therefore benefit from all the rules re-
garding protection of civilian objects. It is noted that, 
just as other civilian objects, they “may become mili-
tary objectives by virtue of their nature, location, pur-
pose or use”.256 The NIAC Manual also notes that the 
Convention on the Prohibition of Military or Any Other 
Hostile Use of Environmental Modification Techniques 

250 The placement of the article in part IV (Civilian population), 
section I (Protection against the effect of hostilities), under chapter III 
(Civilian objects), is relevant in this context.

251 San Remo Manual, explanation of rule 44, paras. 44.1–44.10.
252 The relevant part of rule 47 of the Manual reads: “The following 

classes of enemy vessels are exempt from attack: … (h) vessels desig-
nated or adapted exclusively for responding to pollution incidents in the 
marine environment.” There is no parallel rule in the HPCR Manual; 
see rule 47 which deals with the protection of civilian aircraft in gen-
eral terms.

253 The relevant part of rule 136 reads: “The following vessels are 
exempt from capture: … (g) vessels designed or adapted exclusively for 
responding to pollution incidents in the marine environment when actu-
ally engaged in such activities.” There is no parallel rule in the HPCR 
Manual but see rule 67, under which aircraft granted safe conduct are 
exempt from capture as prize.

254 San Remo Manual, explanation of rule 47, para. 47.52 (h), and 
explanation of rule 136, para. 136.1.

255 NIAC Manual, rule 4.2.4.
256 Ibid., commentary to rule 4.2.4, para. 1.
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prohibits “modifying” the environment as a method of 
combat if doing so results in widespread, long-lasting or 
severe effects on the environment.257 This indicates that 
the authors consider the Convention applicable also in a 
non-international armed conflict.

3. HPCR Manual

190. The HPCR Manual contains the most restrictive 
formulations with regard to the protection of the envir-
onment. It explicitly addresses the environment in two 
rules under its section M, entitled “Specific protection of 
the natural environment”. The rules are worth quoting in 
extenso. The first, rule 88, is a general rule providing that 
“[t]he destruction of the natural environment carried out 
wantonly is prohibited”. The second, rule 89, concerns the 
specifics of air or missile operations; it states that “[w]hen 
planning and conducting air or missile operations, due re-
gard ought to be given to the natural environment”.

191. The two rules were the result of an intense debate 
among the experts who produced the HPCR Manual.258 
Earlier drafts of the HPCR Manual contained several more 
rules with regard to the protection of the environment. The 
only two that endured were the above-mentioned rules 88 
and 89. They represent the lowest common denominator. 
This does not mean, however, that the rules and principles 
protecting the environment are weaker than the bare min-
imum standard reflected in rules 88 and 89. First, some 
States are bound by treaty rules that take their obligations 
further than what is contained in rules 88 and 89. Second, 
States may restrict their military choices at the national 
level, for example through national laws or regulations, 
rules of engagement and national environmental policies, 
thereby increasing environmental protection.259 

192. During the elaboration of the HPCR Manual, refer-
ences to standards of the Convention on the Prohibition of 
Military or Any Other Hostile Use of Environmental Modi-
fication Techniques were removed, partly because they 
were not considered to reflect customary law. This included 
the words “widespread, long-lasting or severe”, contained 
in article I, paragraph 1, of the Convention. This is under-
standable, given that the use of “or” instead of “and” (as in 
Additional Protocol I) has long been subject to resistance 
and criticism, and the wording can therefore hardly claim 
customary law status. Slightly more troubling is the inabil-
ity of the experts to agree to include wording reflected in 
articles 35 and 55 of Additional Protocol I. At present, there 
are 174 parties to the Protocol. This includes four of the 
five permanent members of the Security Council. The fifth, 
the United States, has only signed the Protocol. Few of the 
174 States have made declarations and/or reservations in 
relation to articles 35 and 55. The most significant declara-
tions and reservations relate to the non-applicability of the 
Protocol to other than conventional weapons (i.e. the use of 
nuclear weapons).260 

257 Ibid., commentary to rule 4.2.4, para. 2.
258 The project was launched by the Program on Humanitarian 

Policy and Conflict Research at Harvard University in 2003 with the 
aim of restating existing international law applicable to air and missile 
warfare.

259 Yearbook … 2014, vol. II (Part One), document A/CN.4/674, 
paras. 23–47.

260 See paragraph 126 above.

193. As mentioned above, the San Remo Manual includes 
“damage to and destruction of the natural environment” in 
its definition of collateral casualties or collateral damage. 
In contrast, the HPCR Manual does not explicitly include 
the natural environment in its definition of collateral dam-
age. Its definition reads: “ ‘Collateral damage’ means inci-
dental loss of civilian life, injury to civilians and damage to 
civilian objects or other protected objects or a combination 
thereof, caused by an attack on a lawful target.”261

194. This does not however, mean that the natural en-
vironment is excluded from being subject to “collateral” 
damage. To the extent that it is considered a civilian 
object or other protected object or a combination thereof, 
it would indeed be subject to such damage. There is no 
explanation in the commentary as to why the reference 
was deleted.262 

195. There are two other significant differences between 
the San Remo and HPCR Manuals. The first relates to the 
area of operations. This is quite logical. Although the 
law of armed conflict applies to all situations in which 
an armed conflict is occurring, there is a distinction to be 
made between operations on the territories of the bellig-
erents and operations on the territory of a non-belligerent 
(neutral) State.263 Clearly, naval operations cannot be 
conducted without consideration of such a State’s sov-
ereign rights and prescribed jurisdiction in an exclusive 
economic zone. This does not mean, however, that mili-
tary operations may not be conducted in the exclusive 
economic zone of a non-belligerent (neutral) State. It sim-
ply means that the outcome of the test of reasonableness 
(based on the due regard principle) may be different than 
it would have been had the operation been conducted on 
the high seas.264 This is reflected in the San Remo Man-
ual, but there is no need for a similar differentiation in 
the HPCR Manual because there is no such thing as an 
exclusive economic zone in airspace. 

196. The second obvious difference is found between 
the section on basic rules and target discrimination 
(rule 44 in the San Remo Manual) and the two rules in the 
HPCR Manual. 

197. It is not likely that modern naval operations would 
be conducted in isolation from other military operations. 
On the contrary, they are likely to be held jointly with air 
forces. Assuming that a State wishes to incorporate both 
the San Remo Manual and the HPCR Manual into its mili-
tary handbook, how would the discrepancy between the 
rules in the two manuals be reconciled? The experts did 
address the interaction of air and naval warfare.265 This 
included a discussion on the protection of the environ-
ment, as formulated in the San Remo Manual. The views 
expressed by some experts notwithstanding, the wording 

261 HPCR Manual, rule 1 (l).
262 Ibid., commentary to the definition of “collateral damage”, p. 33, 

para. 2.
263 There is no reason to address these rules for the purposes of the 

present report.
264 Note that the exclusive economic zone and the high seas are con-

sidered international waters.
265 The discussion was based on a critical analysis, presented by one 

of the experts, Professor Wolff Heintschel von Heinegg. He had previ-
ously also participated in the work whose outcome was the San Remo 
Manual.

http://undocs.org/A/CN.4/674
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in rule 44 of the San Remo Manual differs from that in 
the HPCR Manual and, more specifically, there are three 
significant differences. First, according to the San Remo 
Manual, methods and means of warfare “should be 
employed with due regard for the natural environment”, 
compared with “due regard ought to be given” in rule 89 
of the HPCR Manual. Second, there is no reference in the 
HPCR Manual to the idea that “relevant rules of interna-
tional law” should be taken into account. Third, there is 
no reference to “military necessity” in the HPCR Manual.

198. The reference to “due regard” appears in both 
documents.266 It is not entirely clear what is meant in this 
context. As pointed out, “due regard” has its origin in the 
law of the sea, where it has served as a basic principle to 
ensure the freedom of the high seas since the days of the 
Netherlands legal scholar and philosopher, Hugo Grotius. 
It was introduced in the San Remo Manual to illustrate 
the balance of rights and obligations of parties involved 
in armed conflict and those that are not. The principle is 
also applicable mutatis mutandis to exclusive economic 
zones.267

199. Lastly, it should be mentioned that the HPCR 
Manual deliberately does not address the issue of reprisals 
because the experts convened to produce it decided that 
the Manual was to be “designed for operational use in the 
conduct of hostilities (jus in bello)” and not “implementa-
tion and enforcement of the law in the relations between 
States”.268 

4. Tallinn Manual

200. The Tallinn Manual is of considerable interest 
when it comes to the protection of the environment dur-
ing armed conflict. It is worth recalling that cyberwarfare 
is subject to the same set of rules as any other kind of 
warfare.269 

201. The Tallinn Manual refers to the protection of the 
environment on several occasions. Most importantly, it 
contains a specific section on the natural environment. 
Rule 83 makes it clear that “the natural environment is 
a civilian object and as such enjoys general protection 
from cyber attacks and their effects”. The accompany-
ing commentary explains that the rule adequately reflects 

266 The expression occasionally appears in treaties, such as in: Ad-
ditional Protocol I, art. 64, para. 1; Geneva Convention III, annex I, 
sect. II, para. 1; and Geneva Convention IV, art. 95.

267 United Nations Convention on the Law of the Sea, arts. 87 and 
58.

268 HPCR Manual, introduction, sect. D. Other themes were also 
excluded, two of which are of relevance for the discussion of the pro-
tection of the environment in relation to armed conflict, namely, indi-
vidual criminal responsibility and human rights.

269 The Group of experts drafting the Tallinn Manual concluded that 
general principles of international law apply in cyberspace (see Tallin 
Manual, p. 13). The same conclusion has been drawn by the Group of 
Governmental Experts on Developments in the Field of Information 
and Telecommunications in the Context of International Security, es-
tablished by the General Assembly. The Group based its recommenda-
tions on the premise that international law is applicable to information 
and communication technologies, see document A/68/98, in particular 
paras. 11, 16, 19, and 23. The Secretary-General of the United Nations 
expressed appreciation of “the report’s focus on the centrality of the 
Charter of the United Nations and international law as well as the im-
portance of States exercising responsibility” (ibid., foreword).

customary law in international armed conflict because it 
“is based on the principle of distinction as well as the pro-
hibition on attacking civilian objects”.270

202. Rule 83 furthermore proclaims the following: 
“States Party to Additional Protocol I are prohibited from 
employing cyber methods or means of warfare which are 
intended, or may be expected, to cause widespread, long-
term, and severe damage to the natural environment.”

203. The formulation reflects the fact that the experts 
convened to produce the Manual were divided as to 
whether the prohibitions in article 35, paragraph 3, and 
article 55, paragraph 1, of Additional Protocol I reflected 
customary international law. They decided to overcome 
their divergence of views by drafting the correspond-
ing rule to apply only to States that were parties to the 
Protocol.271 

204. There is no explicit clause stating that wanton 
destruction of the environment is prohibited. It is clear, 
however, from the commentary that the experts presumed 
that this would be the case. It is explained that “wanton” 
means that “the destruction is the consequence of a delib-
erate action taken maliciously, that is, the action cannot be 
justified by military necessity”,272 and suggested that “it 
would be unlawful to use cyber means to trigger a release 
of oil into a waterway simply to cause environmental 
damage”.273

205. Although Additional Protocol I does not apply to 
non-international armed conflict, certain experts took the 
position that its provisions on the environment apply as a 
matter of customary law in such conflicts.

206. The Tallinn Manual repeats the prohibition of 
reprisals under Additional Protocol I by stating that the 
natural environment and dams, dykes and nuclear electri-
cal generating stations may not be the object of a cyberat-
tack by way of reprisal.274

207. Based on the State practice, relevant conven-
tions and legal doctrine the following draft principle is 
proposed:

“Draft principle 4

“Attacks against the natural environment by way of 
reprisals are prohibited.”

E. Conclusions

208. There has been no development on the protection 
of the environment in relation to armed conflicts in the 
field of treaty law. Only three treaties directly address the 

270 Tallinn Manual, commentary to rule 83, para. 1. There was full 
agreement that the environment is a civilian object and protected as 
such until it becomes a military objective.

271 This is a technique that was used on a couple of occasions to 
overcome the different views on whether a particular provision reflects 
customary international law.

272 Tallinn Manual, commentary to rule 83, para. 5.
273 Ibid.
274 Ibid., rule 47. It is correctly noted that the concept of reprisals 

does not exist in non-international armed conflict, ibid., commentary 3 
to rule 47, para. 3.

http://undocs.org/A/68/98
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matter: the Convention on the Prohibition of Military or 
Any Other Hostile Use of Environmental Modification 
Techniques, Additional Protocol I and, albeit in a differ-
ent manner, the Rome Statute. Given the number of States 
parties to those treaties, it appears possible to conclude 
that the relevant provisions in those treaties are standard-
setting. This is the conclusion in the ICRC customary law 
study. At the same time, some States have made reser-
vations, interpretative declarations or statements to those 

provisions. They fall generally into two categories: one 
relates to the use of nuclear weapons, the other to the tar-
geting process. This means that States will continue to 
have different views on the precise implications of the 
provisions, such as the threshold of the prescribed envir-
onmental damage.

209. At the same time, other treaties reveal an increas-
ing ambition to protect the environment.

Chapter VIII

Protected zones and areas

A. Demilitarized zones

210. It is not uncommon for physical areas to be 
assigned a special legal status as a means to protect and 
preserve the area. This can be done through international 
agreements or through national legislation. Under certain 
conditions, such areas are not only protected in peacetime, 
but also are immune from attack during an armed conflict. 
Environmental damage in the zone resulting from armed 
activities will not occur, provided that prohibitions con-
cerning the zone are respected.

211. The first category that comes to mind is that of 
demilitarized zones. The term “demilitarized zones” has 
a special meaning in the context of the law of armed con-
flict. Such zones are established by the parties to the con-
flict and it implies that the parties are prohibited from 
extending their military operations to that zone if such 
extension is contrary to the terms of their agreement.275 
The ICRC customary law study considers that the rule re-
flects a norm of customary law in both international and 
non-international armed conflicts.276 Demilitarized zones 
are frequently established for various reasons (military, 
humanitarian, political); for example, as a measure to 
prevent a conflict from worsening or as a step towards a 
peace treaty. The political dimension of a legally desig-
nated demilitarized zone is evidenced by the importance 
that the Security Council attaches to such zones. Breaches 
of agreements on demilitarized zones are often criticized 
by the Security Council and parties are called upon to 
adhere to them.

212. There are also other kinds of demilitarized zones. 
Such zones may have been set up in peacetime and may 
be unrelated to an ongoing armed conflict. They may be 
referred to as demilitarized zones, zones of peace, areas 
for peaceful purposes, nuclear-weapon-free zones and 
nuclear-free zones, to mention but a few examples. Some 
members of the Commission have referred to the rele-
vance of such zones in the course of the discussion of the 
topic under review, and it is against that background that 
the following comments are made.

213. The concept of “demilitarization” has no clear-cut 
authoritative definition in public international law, yet is 

275 Additional Protocol I, art. 60, para. 1.
276 ICRC customary law study, vol. I, pp. 120–121. Making a 

demilitarized zone an object of attack is a grave breach of Additional 
Protocol I. See Additional Protocol I, art. 85, para. 3 (d).

a well-established notion both within and outside a legal 
context. As to the terms used, it is clear that international 
law does not require that a particular area must have been 
subject to any form of militarization before it can obtain 
demilitarized status.277 

214. Demilitarization has often been defined in terms 
of an obligation on a State not to station military forces 
or not to maintain military installations in certain areas 
of its territory. It is often asserted that demilitarization 
carries with it a duty to disarm and/or a prohibition on 
arms in the demilitarized area, and is thus an infringe-
ment of a State’s territorial sovereignty. According to 
that view, demilitarization is not construed as preventing 
a State from using its right to defend its territory from 
external threats.278 The numerous examples of demilita-
rized areas in history and in the world of today279 clearly 
indicate, however, that they are not, and cannot, be 
treated as equivalent cases. It would appear pertinent to 
categorize them with regard to the legal status of terri-
tory subject to a demilitarization regime,280 and possible 
to determine three primary categories, the first of which 
comprises demilitarized areas under the sovereignty of 
a State, such as the Åland Islands regime or the Sval-
bard Archipelago. A second category of demilitarized 
areas consists of those placed under the control of a lim-
ited group of States or international organs, such as the 
demilitarized zone between the Democratic People’s 
Republic of Korea and the Republic of Korea. The third 
category would comprise demilitarized areas outside 

277 It goes without saying that “peaceful purposes” and “demilita-
rization” are not synonyms. Hence it is not sufficient to assign an area 
to be used for “peaceful purposes” and thereby automatically achieve 
the result that the area in question has become “demilitarized”. Fur-
thermore, a “zone of peace” is not unanimously defined, although 
the existence and contents of such zones have been well researched 
(see, e.g., Subedi, Land and Maritime Zones of Peace in International 
Law).

278 See, e.g., the definition in Delbrück, “Demilitarization”, p. 150. 
A similar definition is found in Björkholm and Rosas, Ålandsöarnas 
Demilitarisering och Neutralisering (in Swedish). The Åland Islands 
are both demilitarized and neutralized. Björkholm and Rosas list as 
further examples of demilitarized and neutralized areas Spitzbergen, 
Antarctica and the Strait of Magellan. Ibid., p. 17. See Hannikainen, 
“The continued validity of the demilitarised and neutralised status of 
the Åland Islands”, p. 616.

279 See, e.g., Delbrück, “Demilitarization”, pp. 150–152. On demili-
tarized areas in Europe, see Ahlström, Demilitariserade och Neutral-
iserade Områden i Europa [Demilitarized and Neutralized Areas in 
Europe], in Swedish.

280 For a different way of categorizing, see Black et al., Neutraliza-
tion and World Politics, p. xi.
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national jurisdiction, such as the international seabed 
area and outer space.281 

215. The term “zones of peace” could be held to be 
conceptually distinct from demilitarized areas, but con-
ceptual differences have been blurred by the recent de-
velopment of transforming “zones of peace” into legally 
binding treaties. Accordingly, there exists a grey area.282 
“Peaceful purposes” is yet another concept that lacks a 
legal definition. It follows from some treaties, such as the 
Antarctic Treaty,283 which consider “peaceful purposes” 
more of a policy concept than a legal concept. It does not 
in itself carry with it particular legal obligations. The con-
cept is, however, an indicator of the object and purpose 
of a treaty.284 

216. The United Nations Convention on the Law of the 
Sea introduced the application of the concepts “peace-
ful use” and “peaceful purposes” in the law of the sea 
context. Similar provisions cannot be found in preceding 
treaties on the law of the sea. The Convention provides 
that the “high seas shall be reserved for peaceful pur-
poses” (art. 88). The introduction of the notion of peace-
ful purposes does not mean that military activities are 
banned on the high seas and other sea or seabed areas.285 
The dispute settlement procedure of the Convention 
bears evidence of this. The compulsory dispute settle-
ment mechanism is applicable to such activities unless 
a State declares in writing that it does not accept the 
compulsory procedures entailing binding decisions 
provided for by the Convention (art. 298, para. 1 (b)). 

281 See United Nations Convention on the Law of the Sea, art. 141; 
Treaty on Principles Governing the Activities of States in the Explora-
tion and Use of Outer Space, including the Moon and Other Celestial 
Bodies (as of 1 January 2015, the Treaty had 103 parties, including all 
nuclear States); and Treaty on the Prohibition on the Emplacement of 
Nuclear Weapons and Other Weapons of Mass Destruction on the Sea-
Bed and the Ocean Floor and in the Subsoil Thereof.

282 See, e.g., Subedi, Land and Maritime Zones of Peace in Interna-
tional Law, and Prawitz, “The concept of nuclear-weapon-free zones, 
with special reference to East Asia”, p. 651. Subedi has described 
“zones of peace” as attempts “to insulate the areas within them from 
militarization and outside interference that stops short of outright 
aggression”, see p. xli.

283 Art. I. Antarctica is undoubtedly demilitarized. It is not included 
in any of the three categories because of the different views of States 
with respect to its status.

284 It encumbers “measures of a military nature” but is not limited 
to, or identical to, such measures. See, for example, report of the Secre-
tary-General, Study on the naval arms race, A/40/535, paras. 186–188 
(referring to articles 88, 242, para. 1, and 246, para. 3, of the United 
Nations Convention on the Law of the Sea). Note that the notion “mili-
tary purpose” is found, e.g., in the Statute of the International Atomic 
Agency, article III (A) 5, but also in other Agency statutes (see Pinto, 
“Maritime security and the 1982 United Nations Convention on the 
Law of the Sea”, p. 32 and footnotes 94–95), likewise without being 
defined. It is not an easy task to define “peaceful purposes”, as proved 
by Subedi. If international law in general offers little contribution to the 
meaning of “peaceful purposes”, the Antarctic Treaty offers more, and 
indeed Subedi also reverts to the Antarctic Treaty after having failed 
in finding a specific definition elsewhere. Subedi, Land and Maritime 
Zones of Peace in International Law, p. 59.

285 Article 58, para. 2, provides that article 88 applies insofar as such 
activities are not incompatible with that part of the Convention (i.e. 
Part V) that deals with the exclusive economic zone. It should be noted 
that article 141, which deals with the peaceful purposes objective in re-
lation to the Area, is worded differently in that it provides that the Area 
shall be open to use exclusively for peaceful purposes. It is noteworthy 
that the Convention places an obligation on the Review Conference to 
ensure the use of the Area exclusively for peaceful purposes (art. 147, 
para. 2).

Most international lawyers agree that article 88 does not 
prohibit military activities.286 From this conclusion, it 
follows that military activities at sea do not necessarily 
contravene the peaceful purposes objective. Conse-
quently, a military activity can be considered compatible 
with the peaceful purposes objective and therefore could 
be considered a legal activity.

217. The traditional freedom of the high seas rele-
vant in this context is the right to peaceful military use 
of the high seas. That right has strongly survived in the 
post-Second World War legal order. Few lawyers, and to 
an even lesser degree State practice, consider military 
patrolling, military manoeuvres or even weapon testing 
as contrary to the freedom of the high seas, let alone the 
peaceful purposes objective in article 88 of the United 
Nations Convention on the Law of the Sea. Other pro-
visions of the Convention strengthen the interpretation 
that peaceful military use of the high seas is highly safe-
guarded. Having said that, it should be recalled that any 
use of the high seas is subject to the principle of due re-
gard as set forth in article 87, paragraph 2, of the Con-
vention. As regards the application of the principle of 
due regard, its application to areas designated exclusive 
economic zones are more complex than its application to 
high seas areas. Some countries have claimed that for-
eign military manoeuvres in their exclusive economic 
zone are prohibited.287 To find provisions banning a cer-
tain military use of the high seas, one has to go to another 
system of rules: primarily the Charter of the United Na-
tions, according to which no act of aggression is allowed, 
but also, for example, environmental and disarmament 
treaties. Article 88 of the Convention does not intend to 
demilitarize the high seas. This is underlined by the fact 
that attempts have been made to demilitarize specific 
areas of the sea, such as the Indian Ocean, by means of 
special agreements in parallel to the already established 
basic rule that the high seas shall be reserved for peaceful 
purposes.288 Article 301 of the Convention also addresses 

286 Pinto, “Maritime security and the 1982 United Nations Conven-
tion on the Law of the Sea”, p. 35.

287 For example, when ratifying the Convention in 1988, Brazil 
stated that it understood that the provisions of the United Nations Con-
vention on the Law of the Sea “do not authorize other States to carry 
out military exercises or manoeuvres, in particular those involving the 
use of weapons and explosives … without the consent of the coastal 
State” (quoted from Division for Ocean Affairs and the Law of the Sea, 
Office of Legal Affairs, The Law of the Sea: Declarations and state-
ments with respect to the United Nations Convention on the Law of the 
Sea and to the Agreement relating to the Implementation of Part XI of 
the United Nations Convention on the Law of the Sea of December 10 
1982, United Nations publication Sales No. E.97.V.3, p. 22). A similar 
statement had been made upon its signature of the United Nations Con-
vention on the Law of the Sea (ibid., p. 4). India, upon ratification in 
1995, made a statement almost identical to that of Brazil, with the addi-
tion that India also includes the continental shelf (ibid., p. 31). Contrary 
to the Brazilian view, Germany has stated, in 1994 that the rights and 
jurisdiction of the coastal State in the exclusive economic zone “do not 
include the rights (sic) to obtain notification of military exercises or 
manoeuvres or to authorize them” (ibid., p. 29). Italy made the same 
declaration in 1995 (ibid., p. 31). Authors who take as a starting point 
the principle of the freedom of the high seas and the wording of the 
Convention that, according to article 88, the high seas shall be reserved 
for “peaceful purposes” tend to support the Brazilian interpretation.

288 Churchill and Lowe, The Law of the Sea, pp. 313–314. See 
the corresponding article on the seabed, which reads “exclusively for 
peaceful purposes”*. As to the connection between the Indian Ocean as 
a zone of peace and the Antarctic Treaty, see, e.g., Moneta, La Antartida 
en el sistema international del futuro (in Spanish), pp. 22–23.

http://undocs.org/A/40/535
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the peaceful uses of the sea, although those words are 
mentioned only in the title and refer simply to the obli-
gation to refrain from the use of force.

218. Maritime areas that are part of a demilitarized or 
nuclear-weapon-free zone provide a particular legal chal-
lenge, given the special status of an exclusive economic 
zone. Although it is possible to categorize exclusive eco-
nomic zones as a category sui generis, for the purpose 
of navigation as well as military activity they are con-
sidered international waters.289 The legal consequence is 
that States cannot regulate areas outside their sovereignty 
or mandate of jurisdiction in a manner that is binding for 
third States.

B. Nuclear-weapon-free zones

219. In 1975, the General Assembly adopted the def-
inition of a “nuclear-weapon-free zone”. This requires a 
treaty or a convention as a base.290 This probably remains 
the case as regards the establishment of a nuclear-weapon-
free zone, whereas it does not describe the reality of today 
as regards the establishment of peace zones, that is, zones 
of peace which can be established also on other grounds, 
although of course their legal implications will be limited. 
A zone of peace can therefore be regarded as a lighter 
concept, such as the stage before an area is made a legally 
binding nuclear-free zone or a demilitarized zone. Land 
and maritime zones of peace and nuclear-free or nuclear-
weapon-free zones are, or attempt to be, regional confi-
dence-building and disarmament measures. Their value 
has been debated and often either embraced or strongly 
criticized.291 Yet not only are they increasing in number, 
but there is a tendency to transform them or to reformu-
late their bases into legally binding treaties. The Treaty 
of Tlatelolco and the Treaty of Rarotonga belong to the 
earliest examples. Since 1996, several nuclear-weapon-
free zones and zones of peace have been established.292 
It has been claimed that the international community 
encourages the establishment of such zones.293 Some of 

289 Archipelagic waters are a category of their own and will not be 
addressed here.

290 The definition is found in General Assembly resolu-
tion 3472 (XXX) B, of 11 December 1975, entitled “Comprehensive 
study of the question of nuclear-weapon-free zones in all its aspects”. For 
a limited definition of “nuclear-weapon State”, see Treaty on the Non-
Proliferation of Nuclear Weapons, art. IX, para. 3. Subedi notes that the 
concept “zones of peace” first appeared in international law in the 1970s, 
Subedi, Land and Maritime Zones of Peace in International Law, p. xlii.

291 Although Subedi does not give any references in his conclusion, 
the Special Rapporteur agrees with his description as regards the two 
schools of thought in this context, namely, those who regard the estab-
lishment of regional zones as unnecessary because “the [United Na-
tions] is striving to achieve world peace” and those who see “no relation 
of opposition between zonal and universal approach to peace; the zonal 
approach is both complementary and supplementary to the universal 
approach”, Subedi, Land and Maritime Zones of Peace in International 
Law, p. xliv. There is also, however, another dimension that has to do 
with control (particularly by the major powers).

292 The General Assembly has adopted numerous resolutions on 
the matter, see for example resolution 60/58 on nuclear-weapon-free 
southern hemisphere and adjacent areas. For examples of literature on 
the subject, see Subedi, Land and Maritime Zones of Peace in Inter-
national Law and Prawitz, “The concept of nuclear-weapon-free zones, 
with special reference to East Asia”. 

293 Prawitz, “The concept of nuclear-weapon-free zones, with spe-
cial reference to East Asia”, p. 661 and note 46, referring to the prin-
ciples and objectives for nuclear non-proliferation and disarmament 

the zones apply to the sovereign territories of the parties, 
such as the African Nuclear-Weapon-Free Zone Treaty 
(Treaty of Pelindaba), the Treaty on a Nuclear-Weapon-
Free Zone in Central Asia (Treaty of Semipalatinsk) and 
the Treaty on the South-East Asia Nuclear-Weapon-Free 
Zone (Treaty of Bangkok). 

220. The above-mentioned treaties are all legally bind-
ing, and some provide for the accession of States located 
outside the area of application of the treaty. It has been 
considered of great importance that nuclear-power States 
located geographically outside the area of application 
accede to the so-called “guarantee protocols”.294 It is not-
able that none pretends to establish objective regimes 
valid erga omnes in that all of them contain accession, 
withdrawal and review clauses.

221. One of the most sensitive issues in negotiating 
peace zone treaties has always been the area of application. 
The Treaty of Bangkok includes the exclusive economic 
zones of the parties to the Treaty and the airspace over the 
continental shelf (art. 1 (a) and (b)). At the same time, the 
Treaty provides that none of its provisions shall prejudice 
the rights of or the exercise of those rights by any other 
States under the provisions of the United Nations Con-
vention on the Law of the Sea (art. 2 of the Convention). 
Freedom of the high seas and the rights of passage are ex-
plicitly mentioned in the Treaty. The Treaty of Pelindaba 
also contains a “non-prejudice” clause with regard to the 
rights or exercise of rights under the principle of the free-
dom of the seas (art. 2, para. 2). Both treaties also have 
compliance mechanisms and impose obligations on the 
parties to cooperate with the International Atomic Energy 
Agency.

222. In addition, the General Assembly has on several 
occasions adopted resolutions establishing zones of peace 
or nuclear-weapon-free zones in areas of the sea, such as 
the Indian Ocean and the southern hemisphere (i.e. the 
South Atlantic) and adjacent areas.295 General Assembly 
resolutions are not legally binding but do signal a political 
ambition. Initially, none of the five nuclear-weapon States 
that are permanent members of the Security Council was 
happy with the establishment of such sea area peace zones. 
Their views in fact mirrored a difference in perspective 
regarding the law of the sea. The States initially averse to 
them have, despite this and always at a late stage, decided 
to participate in the discussions on the establishment of 
such zones. 

adopted at the Review and Extension Conference of the Parties to the 
Treaty on the Non-Proliferation of Nuclear Weapons, contained in 
document NPT/CONF.1995/32/DEC.2, annexed to Final Document of 
the 1995 Review and Extension Conference of the Parties to the Treaty 
on the Non-Proliferation of Nuclear Weapons, Part I, Organization and 
work of the Conference, NPT/CONF.1995/32 (Part I). 

294 It has also been proposed that nuclear-weapon-free zones be  
established in other areas, such as the Middle East and North-East Asia. 
Prawitz, “The concept of nuclear-weapon-free zones, with special 
reference to East Asia”, pp. 668–669, and Subedi, Land and Maritime 
Zones of Peace in International Law, pp. 115–134.

295 Implementation of the Declaration of the Indian Ocean as a Zone 
of Peace, General Assembly resolution 50/76 of 12 December 1995, 
which recalled a number of other resolutions such as resolution 2832 
(XXVI) of 16 December 1971, resolution 49/82 of 15 December 
1994, and zone of peace and cooperation of the South Atlantic, reso-
lution 50/18 of 27 November 1995.

http://undocs.org/NPT/CONF.1995/32/DEC.2
http://undocs.org/NPT/CONF.1995/32
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223. On the basis of the discussion above, it is not pos-
sible to conclude that demilitarized zones or nuclear-
weapon-free zones will automatically continue to exempt 
the area concerned from all military activities and thereby 
indirectly spare the environment. Every treaty needs to be 
analysed on the basis of its wording, objective and pur-
pose. However, if a demilitarized zone is established as 
a treaty “declaring, creating or regulating a permanent 
regime or status or related permanent rights” such as a 
treaty “neutralizing part of the territory of a State”, it may 
be a considered a treaty that continues to operate during 
armed conflict, according to the draft articles on the effect 
of armed conflict on treaties.296 

C. Natural heritage zones and areas 
of major ecological importance

224. In 2014, some members of the Commission sug-
gested that cultural heritage should be included in the 
present report, because to do otherwise would lead to 
inconsistencies. Most speakers, however, remained of 
the view that cultural heritage should be excluded. In 
summing up the debate, the Special Rapporteur under-
lined that the issues relating to cultural property, cultural 
heritage and natural landscape were complex. There 
exists an intricate relationship between environment 
and cultural heritage, in particular when speaking of 
the aesthetic or characteristic aspects of the landscape. 
This relates also to indigenous peoples’ rights to their 
environment as a cultural and natural resource.297 There 
is a gap between the protection of cultural property and 
cultural heritage in relation to armed conflicts. This gap 
is caused by the fact that the World Heritage Conven-
tion of the United Nations Educational, Scientific and 
Cultural Organization, by including in the definition of 
cultural heritage (art. 1) “works of man or the combined 
works of nature and man” (such as aesthetic aspects of 
landscapes), provides a broader definition (in this re-
spect) than the term “cultural property” under the Hague 
Convention for the Protection of Cultural Property in 
the Event of Armed Conflict298 and the Second Protocol 
to the Hague Convention of 1954 for the Protection of 
Cultural Property in the Event of Armed Conflict. In this 
context, it is worth recalling that the Commission has 
included “non-service values such as aesthetic aspects 
of the landscape” in the definition of the environment in 
the draft principles of the allocation of loss in the case of 

296 Yearbook … 2011, vol. II (Part Two), draft articles on the effects 
of armed conflicts on treaties, para. 100, art. 7 and annex (Indicative list 
of treaties referred to in article 7, subpara. (b).

297 The situation of the Marsh Arab community after the Ba’athist 
drainage projects under Saddam Hussein, begun during the Iran–Iraq 
war in the 1980s, provides a tragic example of a situation in which a 
lack of protection of the environment during armed conflict may carry 
with it devastating consequences for the peoples that are dependent on 
the land for their survival. See Roselli, “At the intersection of human 
rights and the environment in Iraq’s Southern Marshes”. See also Inter-
national Law and Policy Institute, “Protection of the natural environ-
ment in armed conflict: an empirical study”, pp. 21–23.

298 That Convention renders clear that there are certain movables or 
immovables that are different from the rest due to their great import-
ance to the cultural heritage of peoples. The Convention thus singles 
out “cultural property” from the mass of civilian property. Within the 
category of cultural property, it then goes on to differentiate immova-
bles of very great importance. However, this latter type of property of 
very great importance does not correspond fully to the concept of “cul-
tural heritage”.

transboundary harm arising out of hazardous activities. 
This includes the enjoyment of nature because of its nat-
ural beauty and the recreational attributes and opportu-
nities associated with it.299 

225. In this context, particular weight should be given 
to the protection of areas of major ecological importance 
that are susceptible to the adverse consequences of hos-
tilities.300 A proposal to furnish special protection to areas 
of major ecological importance was made at the time of 
the drafting of the Additional Protocols to the Geneva 
Conventions, when a conference working group sub-
mitted a proposal providing that “[p]ublicly recognized 
nature reserves with adequate markings and boundaries 
declared as such to the adversary shall be protected and 
respected except when such reserves are used specific-
ally for military purposes”.301 The proposal—formulated 
in the infancy of international environmental law—was 
not adopted.

226. The proposal should be viewed against the com-
parable system of specially protected areas that exists 
for cultural property. The Second Protocol to the Hague 
Convention of 1954 for the Protection of Cultural Prop-
erty in the Event of Armed Conflict establishes a sys-
tem of so-called “enhanced protection”, under which 
cultural property of special significance for humanity is 
entered on a list and the parties to the Protocol undertake 
never to use it to back up military operations (art. 10). A 
similar system of listed sites also exists under the World 
Heritage Convention, which requires States “not to take 
any deliberate measures which might damage directly 
or indirectly the cultural and natural heritage” (art. 6, 
para. 3). It also provides for the inscription on the List of 
World Heritage in Danger of any world heritage endan-
gered by “the outbreak or the threat of an armed con-
flict” (art. 11, para. 4). 

227. Moreover, the World Heritage Convention 
imposes duties on States parties in relation to natural 
heritage properties as well. Under that instrument, the 
World Heritage Committee establishes and updates a 
world heritage list of cultural heritage and natural heri-
tage properties (the World Heritage List) considered of 
outstanding universal value. Listing requires the con-
sent of the State concerned. In addition, the Committee 
maintains the List of World Heritage in Danger, which 
includes sites for the conservation of which major opera-
tions are necessary and for which assistance has been 
requested under the Convention.302 A property forming 

299 Para. (20) of the commentary to principle 2 (Use of terms) of 
the draft principles of the allocation of loss in the case of transbound-
ary harm arising out of hazardous activities, Yearbook … 2006, vol. II 
(Part Two), p. 69. See also Yearbook … 2014, vol. II (Part One), docu-
ment A/CN.4/674, paras. 79–80.

300 Droege and Tougas, “The protection of the natural environment 
in armed conflict—existing rules and need for further legal protection”, 
p. 43.

301 See Pilloud and Pictet, “Article 55: Protection of the natural 
environment”, p. 664, paras. 2138–2139. The proposal on draft art-
icle 48 ter came from the working group of Committee III.

302 In accordance with article 2, natural heritage is defined and delin-
eated into three main categories: natural features; geological and physi-
ographical formations; and natural sites. Article 2 provides as follows:

“For the purposes of this Convention, the following shall be con-
sidered as ‘natural heritage’:

http://undocs.org/A/CN.4/674
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part of the cultural and natural heritage is listed only if 
it is “threatened by serious and specific dangers”, in-
cluding the outbreak of an armed conflict, as expressly 
stated in article 11, paragraph 4 (see art. 2). 

—natural features consisting of physical and biological formations 
or groups of such formations, which are of outstanding universal value 
from the aesthetic or scientific point of view; 

—geological and physiographical formations and precisely deline-
ated areas which constitute the habitat of threatened species of animals 
and plants of outstanding universal value from the point of view of 
science or conservation; 

—natural sites or precisely delineated natural areas of outstanding 
universal value from the point of view of science, conservation or nat-
ural beauty.”

228. At present, 197 properties forming part of natural 
heritage are listed on the World Heritage List.303 Some of 
these are included in the List of World Heritage in Danger 
in accordance with article 11, paragraph 4, of the World 
Heritage Convention.

229. The following draft principle is proposed:

“Draft principle 5

“States should designate areas of major ecologi-
cal importance as demilitarized zones before the com-
mencement of an armed conflict, or at least at its outset.”

303 For the properties listed on the World Heritage List, see http://
whc.unesco.org.

Chapter IX

Future programme of work

230. The third report of the Special Rapporteur will in-
clude proposals on post-conflict measures, including co-
operation, sharing of information and best practices, and 
reparative measures.

231. The third report will attempt to close the circle of 
all three temporal phases and will consist of three parts. 
The first will focus on the law applicable after an armed 
conflict. The second will address issues that have not yet 
been discussed, such as occupation. The third will contain 
a summary analysis of all three phases. This will hope-
fully assist the Commission in deciding how to proceed 
with the topic. The Special Rapporteur wishes to reiterate 
that, should there be a need to continue with enhanced 
progressive development or codification as a result of the 
work undertaken, a decision would need to be taken by 
the Commission, or by States, at a subsequent stage. It 
would be well within the scope of article 1 of the statute 

of the Commission, namely, that the Commission “shall 
have for its object the promotion of the progressive devel-
opment of international law and its codification”.

232. The Special Rapporteur will continue consulta-
tions with other entities, such as ICRC, the United Na-
tions Educational, Scientific and Cultural Organization 
and UNEP, as well as regional organizations. It would 
also be of great value if the Commission were to reiterate 
its request to States to provide examples of rules of inter-
national environmental law, including regional and bilat-
eral treaties, which have continued to apply in times of 
international or non-international armed conflict as well 
as post-armed conflict. Furthermore, it would also be of 
assistance if States could continue to provide examples 
of national legislation relevant to the topic and case law 
in which international or national environmental law has 
been applied.
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Annex I

Protection of the environment in relation to armed conflicts: proposed draft principles 

DRAFT PRINCIPLES

Principle 1

The natural environment is civilian in nature and may 
not be the object of an attack, unless and until portions of 
it become a military objective. It shall be respected and 
protected, consistent with applicable international law 
and, in particular, international humanitarian law.

Principle 2

During an armed conflict, fundamental principles and 
rules of international humanitarian law, including the 
principles of precautions in attack, distinction and pro-
portionality and the rules on military necessity, shall be 
applied in a manner so as to enhance the strongest pos-
sible protection of the environment. 

Principle 3

Environmental considerations must be taken into 
account when assessing what is necessary and proportion-
ate in the pursuit of lawful military objectives. 

Principle 4

Attacks against the natural environment by way of 
reprisals are prohibited.

Principle 5

States should designate areas of major ecological im-
portance as demilitarized zones before the commence-
ment of an armed conflict, or at least at its outset.

PREAMBLE

Scope of the principles

The present principles apply to the protection of the 
environment in relation to armed conflicts.

Purpose

These principles are aimed at enhancing the protection 
of the environment in relation to armed conflicts through 
preventive and restorative measures. 

They also are aimed at minimizing collateral damage 
to the environment during armed conflict.

Use of terms304

For the purposes of the present principles 

(a) “armed conflict” means a situation in which there 
is resort to armed force between States or protracted resort 
to armed force between governmental authorities and 
organized armed groups or between such groups within 
a State;

(b) “environment” includes natural resources, both 
abiotic and biotic, such as air, water, soil, fauna and flora 
and the interaction between the same factors, and the 
characteristics of the landscape.

304 Submitted in the preliminary report, Yearbook … 2014, vol. II 
(Part One), document A/CN.4/674 , chap. VII.

http://undocs.org/A/CN.4/674
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