
215

IDENTIFICATION OF CUSTOMARY INTERNATIONAL LAW

[Agenda item 6]

DOCUMENT A/CN.4/695 and Add.1

Fourth report on identification of customary international law, 
by Sir Michael Wood, Special Rapporteur*

[Original: English] 
[8 March 2016]

* The Special Rapporteur thanks Mr. Omri Sender for his invaluable assistance with the preparation of the present report. The Special Rapporteur 
would also like to take this opportunity to thank Mr. Jean-Baptiste Merlin for his work on the topic as French-speaking contact point proposed by 
the Société Française pour le Droit International (French Society of International Law).

Multilateral instruments cited in the present report

Source

Vienna Convention on the Law of Treaties between States and International Organizations  
or Between International Organizations (Vienna, 21 March 1986)

                     A/CONF.129/15.

Works cited in the present report

aKehurst, Michael
“Custom as a source of international law”, BYBIL 1974–1975, 

vol. 47 (1977), pp. 1–53.

allott, Philip
“Language, method and the nature of international law”, BYBIL, 

vol. 45 (1971), pp. 79–136.

baxter, R. R.
“Treaties and custom”, Collected Courses of The Hague Academy 

of International Law, 1970-I, vol. 129, pp. 25–105.

bos, Maarten
“The identification of custom in international law”, GYBIL. Berlin, 

Duncker and Humblot, vol. 25 (1982), pp. 9–53.

CONTENTS

  Page

Multilateral instruments cited in the present report ........................................................................................................................................  215

Works cited in the present report ....................................................................................................................................................................  215

 Paragraphs 

IntroductIon ............................................................................................................................................................................  1–10 217

Chapter  

 I. suggestIons by states and others on the draft conclusIons provIsIonally adopted ..............................................  11–29 218

 II. proposed amendments to the draft conclusIons In the lIght of comments receIved  .............................................  30–37 222

 III. maKIng the evIdence of customary InternatIonal laW more readIly avaIlable  .....................................................  38–49 223

 Iv. future programme of WorK  ......................................................................................................................................  50–53 226

annexes

 I. Proposed amendments to the draft conclusions in the light of comments received  .........................................................................  222

 II. Identification of customary international law: bibliography .............................................................................................................  228



216 Documents of the sixty-eighth session

brIggs, Herbet W. 
“Official interest in the work of the International Law Commission: 

Replies of Governments to requests for information or com-
ment”, AJIL, vol. 48 (1954), pp. 603

The International Law Commission. Ithaca, New York, Cornell Uni-
versity Press, 1965.

caflIsch, Lucius 
“The CAHDI model plan for the classification of documents con-

cerning State practice in the field of public international law”, in 
Council of Europe, ed., The CAHDI Contribution to the Devel-
opment of Public International Law: Achievements and Future 
Challenges. Leiden, Brill Nijhoff, 2016, pp. 12–18.

danIlenKo, Gennady M.
Law-making in the International Community. Dordrecht, Martinus 

Nijhoff, 1993.

ferrarI bravo, Luigi
“Méthodes de recherche de la coutume internationale dans la pra-

tique des Etats”, Collected Courses of The Hague Academy of 
International Law, 1985-III, vol. 192 (1986), pp. 233–330.

gaebler, Ralph F., and Alison A. shea, eds. 
Sources of State Practice in International Law, 2nd rev. ed. Leiden, 

Brill Nijhoff, 2014.

graefrath, B. 
“The International Law Commission tomorrow: Improving its 

organization and methods of work”, AJIL, vol. 85 (1991), 
pp. 595–612.

green, James A. 
The Persistent Objector Rule in International Law. Oxford, Oxford 

University Press, 2016.

jennIngs, Sir Robert 
“The identification of international law”, in Bin Cheng, ed., Inter-

national Law: Teaching and Practice. London, Stevens and 
Sons, 1982, pp. 3–9.

“Universal international law in a multicultural world”, in Maarten 
Bos and Ian Brownlie, eds., Liber Amicorum for Lord Wilber-
force. Oxford, Clarendon, 1987, pp. 39–52.

jIménez de aréchaga, Eduardo
“International law in the past third of a century”, Collected Courses 

of The Hague Academy of International Law, 1978-I, vol. 159 
(1979), pp. 2–343.

lIang, Yuen-Li 
“Notes on legal questions concerning the United Nations—The 

second session of the International Law Commission: Review 
of its work by the General Assembly”, AJIL, vol. 45 (1951), 
pp. 509–525.

macgIbbon, Iain
“The scope of acquiescence in international law”, BYBIL 1954, 

vol. 31 (1956), pp. 143–186.

meron, Theodor 
“The continuing role of custom in the formation of international 

humanitarian law”, AJIL, vol. 90 (1996), p. 238–249.

mersKy, Roy M., and Jonathan pratter 
“A comment on the ways and means of researching customary inter-

national law a half-century after the International Law Com-
mission’s work”, International Journal of Legal Information, 
vol. 24 (1996), pp. 302–309.

parry, C.  
“[Review:] Ways and means of making the evidence of customary 

international law more readily available: Preparatory work with-
in the purview of article 24 of the Statute of the International 
Law Commission (Memorandum submitted by the Secretary- 
General)”, International Law Quarterly (1950), vol. 3, 
pp. 462–464.

preuss, Lawrence 
“[Review:] Ways and means of making the evidence of customary 

international law more readily available. Memorandum submit-
ted by the Secretary-General (A/CN.4/6)”, AJIL, vol. 43 (1949), 
pp. 834–835.

pulKoWsKI, Dirk
“Theoretical premises of ‘regionalism and the unity of international 

law’ ”, in Mariano J. Aznar and Mary E. Footer, eds., Select Pro-
ceedings of the European Society of International Law, vol. IV: 
Regionalism and International Law. Valencia, 13–15 Septem-
ber 2012. Oxford, Hart, 2015, pp. 77–86.

rosenne, Shabtai
Practice and Methods of International Law. London, Oceana Pub-

lications, 1984. 

schWarzenberger, Georg 
“The inductive approach to international law”, Harvard Law Re-

view, vol. 60 (1947), pp. 539–570.

sepúlveda-amor, Bernardo
“Comments on Fawcett and Obregón”, in Mariano J. Aznar and 

Mary E. Footer, eds., Select Proceedings of the European Soci-
ety of International Law, vol. IV: Regionalism and International 
Law. Valencia, 13–15 September 2012. Oxford, Hart, 2015, 
pp. 39–44. 

sur, Serge
“Sources du droit international—La coutume”, Juris Classeur du 

Droit international, vol. 118 (1989) (fasc. 13).

tomKa, peter

“Custom and the International Court of Justice”, The Law and 
Practice of International Courts and Tribunals, vol. 12 (2013), 
pp. 195–216.

treves, Tullio
“Customary international law”, in Rüdiger Wolfrum, ed., Max 

Planck Encyclopedia of Public International Law, vol. 9. Ox-
ford, Oxford University Press, 2012, pp. 937–957.

WaldocK, Sir Humphrey
“General course on public international law”, Collected Courses 

of The Hague Academy of International Law, 1962-II, vol. 106, 
pp. 1–251.

Watts, Arthur 
The International Law Commission 1949–1998, vol. III. Oxford, 

Oxford University Press, 1999.

WolfKe, Karol
Custom in present international law, 2nd ed. Dordrecht, Martinus 

Nijhoff, 1993.

Wood, Michael, and Omri sender 
“State practice”, Rüdiger Wolfrum, ed., Max Planck Encyclopedia 

of Public International Law. 2017, available from https://opil 
.ouplaw.com/home/mpil.

yee, Sienho 
“Report on the ILC project on ‘Identification of customary inter-

national law’ ”, Chinese Journal of International Law, vol. 14 
(2015), pp. 375–398

http://opil.ouplaw.com/home/epil
http://opil.ouplaw.com/home/epil


 Identification of customary international law 217

1. In 2012, the International Law Commission placed 
the topic “Formation and evidence of customary inter-
national law” in its current programme of work,1 and held 
an initial debate on the basis of a preliminary note by the 
Special Rapporteur.2

2. In 2013, the Commission held a general debate3 on 
the basis of the Special Rapporteur’s first report4 and 
a memorandum by the Secretariat.5 The Commission 
changed the title of the topic to “Identification of cus-
tomary international law”.6

3. In 2014, the Commission considered the Special 
Rapporteur’s second report,7 and confirmed its support 
for the “two-element” approach to the identification of 
customary international law. Following the debate, the 
11 draft conclusions proposed in the second report were 
referred to the Drafting Committee, which provisionally 
adopted eight draft conclusions.8

4. A third report by the Special Rapporteur,9 prepared for 
the Commission’s sixty-seventh session in 2015, sought 
to complete the set of draft conclusions. In doing so, it 
addressed certain matters not covered in the second report, 
and others to which it was agreed the Commission would 
return in 2015. In particular, it analysed further the issue 
of the relationship between the two constituent elements; 
contained more detailed enquiries into inaction as a form of 
practice and/or evidence of acceptance as law (opinio juris), 
and the relevance of practice of international organizations; 
examined the role of treaties and resolutions, judicial de-
cisions and teachings; and explored particular customary 
international law and the persistent objector rule. 

5. The Commission debated the Special Rapporteur’s 
third report from 13 to 21 May 2015.10 The members of 
the Commission reiterated their support for the “two-ele-
ment” approach; and there was general agreement that the 
outcome of the topic should be a set of practical conclu-
sions with commentaries, aiming at assisting practitioners 
and others in the identification of rules of customary inter-
national law. It was suggested, moreover, that the draft 
conclusions proposed in the report would benefit from 
further specification, and many particular proposals were 
voiced in this regard.

6. Following the debate, the draft conclusions pro-
posed in the third report were referred to the Drafting 

1 Yearbook … 2012, vol. II (Part Two), para. 19.
2 Ibid., vol. II (Part One), document A/CN.4/653. 
3 Yearbook … 2013, vol. I, 3181st–3186th meetings; see also ibid., 

vol. II (Part Two), pp. 64 et seq., paras. 66−107.
4 Ibid., vol. II (Part One), document A/CN.4/663. 
5 Ibid., document A/CN.4/659.
6 Ibid., vol. I, 3186th meeting. 
7 Yearbook … 2014, vol. II (Part One), document A/CN.4/672. 
8 Ibid., vol. I, 3242nd meeting; the full text of the Chair’s interim 

report of 7 August 2014 may be found at https://legal.un.org/ilc, Annual 
Sessions, under the information on the sixty-sixth session of the Com-
mission. The Drafting Committee was unable to consider two draft 
conclusions because of a lack of time, and one draft conclusion was 
omitted.

9 Yearbook … 2015, vol. II (Part One), document A/CN.4/682.
10 Ibid., vol. I, 3250th to 3254th meetings; ibid., vol II (Part Two), 

pp. 28 et seq., paras. 62–107. 

Committee, which provisionally adopted eight additional 
draft conclusions as well as additional paragraphs for two 
of the draft conclusions adopted at the previous session. 
On 29 July 2015, the Chair of the Drafting Committee 
presented to the plenary a report on the work of the Com-
mittee on the topic at the sixty-seventh session, which 
contained the full set of 16 draft conclusions provision-
ally adopted by the Committee at the sixty-sixth and sixty 
seventh sessions.11 

7. On 6 August 2015, the Commission took note of draft 
conclusions 1 to 16 as provisionally adopted by the Draft-
ing Committee.12 It was anticipated that the Commission 
would, at its next session, consider the adoption on first 
reading of the draft conclusions as well as the commen-
taries thereto. 

8. In addition, the Commission requested the Secre-
tariat to prepare a memorandum on the role of decisions 
of national courts in the case law of international courts 
and tribunals of a universal character for the purpose of 
identification of customary international law. The memo-
randum considers the travaux préparatoires of Article 38, 
paragraph 1, of the Statute of the International Court of 
Justice before proceeding to analyse the case law of vari-
ous international courts and tribunals in order to deduce 
some general observations. These are consistent with the 
Commission’s treatment of national court decisions in the 
present topic as both a form of State practice or evidence 
of acceptance as law (opinio juris), and as a subsidiary 
means for determining the existence or content of cus-
tomary international law.13 

9. In the debate in the Sixth Committee in 2015, delega-
tions generally commended the Commission for the work 
accomplished on this topic thus far and for the pragmatic 
approach taken. In particular, delegations reiterated their 
support for the general approach followed in the draft con-
clusions provisionally adopted by the Drafting Committee 
and looked forward to a first reading of the draft conclu-
sions by the Commission during the sixty-eighth session. 
Valuable comments and suggestions were made with re-
spect to matters addressed in the draft conclusions.14 In 
addition, following information from other States received 
previously, a detailed written statement was received from 
Switzerland in response to the Commission’s request to 
States for information related to the topic.

10. The present report seeks to address, in chapter I, some 
of the main comments and suggestions that have been made 
by States and others in relation to the 16 draft conclusions 

11 Identification of customary international law: Text of the draft 
conclusions provisionally adopted by the Drafting Committee (A/
CN.4/L.869). See also the Chair’s statement of 29 July 2015,  at https://
legal.un.org/ilc, Annual Sessions, under the information on the sixty-
seventh session of the Commission.

12 Yearbook … 2015, vol. II (Part Two), pp. 27–28, para. 60.
13 Document A/CN.4/691, reproduced in the present volume.
14 The Sixth Committee discussed the report of the Commission at its 

17th to 26th meetings, on 2, 3, 4, 6, 9 to 11 November 2015 (A/C.6/70/
SR.17–26). See also topical summary prepared by the Secretariat of the 
discussion held in the Sixth Committee of the General Assembly during 
its seventieth session (A/CN.4/689; available from the website of the 
Commission), paras. 15–27.

Introduction

http://undocs.org/A/CN.4/SR.3242
http://legal.un.org/ilc
file:///\\conf-share1\Home\Lenthall\International%20Law%20Commission\2016%20II%201\A\CN.4\L.869
file:///\\conf-share1\Home\Lenthall\International%20Law%20Commission\2016%20II%201\A\CN.4\L.869
http://legal.un.org/ilc
http://legal.un.org/ilc
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provisionally adopted by the Drafting Committee in 2014 
and 2015. It is suggested that the Commission review the 
draft conclusions (and accompanying commentaries) in the 
light of such comments before adopting the draft conclu-
sions on first reading. In chapter II, the Special Rapporteur 
proposes some minor modifications to the texts provision-
ally adopted by the Drafting Committee, which could be 
made at the present stage if the Commission so decides.15 

15 A similar procedure was proposed by the Special Rapporteur 
on responsibility of international organizations in his seventh report 

Chapter III then concerns ways and means to make the evi-
dence of customary international law more readily avail-
able, a matter that the Commission had of course dealt 
with some sixty-five years ago. The chapter recalls the 
background of that prior work, as a basis for further con-
sideration of the matter within the Commission at present. 
Finally, chapter IV contains suggestions concerning the fu-
ture programme of work on the topic.

(Yearbook … 2009, vol. II (Part One), A/CN.4/610, para. 4 et seq.) and 
taken up by the Commission. 

chapter I

Suggestions by States and others on the draft conclusions provisionally adopted

11. The Special Rapporteur has consulted widely on the 
draft conclusions provisionally adopted by the Drafting 
Committee, and participated in various meetings at which 
they were discussed, including a meeting of the Asian-
African Legal Consultative Organization (AALCO) infor-
mal expert group on customary international law held in 
Bangi, Malaysia in August 2015.16 In particular, repre-
sentatives in the debate in the Sixth Committee provided 
a wealth of valuable suggestions, for which the Special 
Rapporteur is very grateful. As indicated below, some of 
the points raised may be addressed in the commentaries. 
Others could be considered this year, at the first reading 
stage, and yet others may be more appropriate for consid-
eration on second reading. The Special Rapporteur would 
welcome the views of members of the Commission on 
the following points; his own views, provided below, are 
for the most part tentative and, of course, subject to the 
debate in the Commission.

12. A question was raised with respect to the use of the 
term “conclusions” to describe the Commission’s output 
on the present topic; some asked whether the term “guide-
lines” would not be more appropriate, given the objective 
of providing practical guidance on the way in which the 
existence or otherwise of rules of customary international 
law, and their content, are to be determined. The Special 
Rapporteur suggests that this be considered at second 
reading, in the light of the nature of the texts then adopted. 

13. It was also suggested that draft conclusion 1 
(“Scope”) is not, stricto sensu, a conclusion on the iden-
tification of customary international law, and that its con-
tent, which is of an introductory nature, could be taken 
up in the general commentary that the Special Rapporteur 
will propose to the Commission. The Special Rapporteur 
tends to agree with this suggestion, which is along the 
same lines as the Drafting Committee’s 2015 decision 
under the topic “Protection of the environment in relation 
to armed conflict”.17 Such a change could be made either 
this year or on second reading.

16 Some of the contributions to the meeting in Bangi are to be pub-
lished in Chinese Journal of International Law, vol. 15 (2016). See 
also Yee, “Report on the ILC project on ‘Identification of customary 
international law’ ”. 

17 The proposal of the Special Rapporteur on the topic “Protection of 
the environment in relation to armed conflict” to this effect was adopted 
by the Drafting Committee in 2015. See the statement of the Chair of 

14. One delegation in the Sixth Committee suggested 
that the draft conclusions should be more detailed. As 
the Special Rapporteur has indicated in the past, and 
as the ensuing discussions in the Commission have 
shown, the need to achieve a balance between making 
the draft conclusions clear and concise on the one hand, 
and comprehensive on the other, needs constantly to 
be borne in mind. Several draft conclusions proposed 
in the second and third reports were indeed expanded 
following the debates in plenary and in the Drafting 
Committee. Other important nuances, it is hoped, will 
be brought out in the draft commentaries. It is the aim 
of the Special Rapporteur that the latter will provide the 
necessary additional depth and detail, and that they will 
be read together with the draft conclusions as an indis-
soluble whole. Any further specific suggestions in this 
respect would be welcome.

15. A concern was voiced in the Sixth Committee that 
the reference in the draft conclusions to a wide array of 
potential types of evidence of customary international law 
might be taken to suggest that customary international 
law was easily created or inferred. While this concern is 
understandable, the reference to multiple forms of State 
practice and various manifestations of State behaviour 
through which acceptance as law (opinio juris) may be 
made known simply reflects the fact that States exercise 
their powers in various ways and do not confine them-
selves only to some types of acts. This does not imply 
that the existence of rules of customary international law 
is lightly to be assumed, particularly when in principle 
“those who participate in the formation of a custom are 
sovereign States who are the decision-makers, the law-
makers within the community. Their recognition of the 
practice as law is in a very direct way the essential basis 
of customary law”.18 It is the intention of the Special Rap-
porteur that, in line with the draft conclusions provision-
ally adopted, the draft commentaries make it clear that 
establishing the existence and content of a rule of cus-
tomary international law entails a search for a practice 
that has gained such acceptance among States that it may 
be considered to be the expression of a legal right or obli-
gation. The test must always be: is there a general practice 
that is accepted as law?

the Drafting Committee of 30 July 2015 at https://legal.un.org/ilc, under 
the information on the sixty-seventh session of the Commission, p. 2. 

18 Waldock, “General course on public international law”, p. 49.

http://legal.un.org/ilc


 Identification of customary international law 219

16. Several delegations suggested that the formation 
of customary international law should not be overlooked 
in the draft conclusions and commentaries, recalling that 
the topic was originally entitled “Formation and evidence 
of customary international law”. The Special Rapporteur 
would concur, in particular as the identification of the ex-
istence and content of a rule of customary international 
law may well involve consideration of the processes by 
which it has developed. The draft conclusions indeed 
refer in places, explicitly or otherwise, to the formation 
of rules of customary international law, and it is intended 
that the draft commentaries will also do so. At the same 
time, the aim of the topic is to assist in the determina-
tion of the existence (or not) and content as of a particular 
time of rules of customary international law. The task that 
faces counsel, judges or arbitrators concerns identifying 
the law as it is, or was, at a particular time, as opposed to 
how the law developed over time or might develop in the 
future. As has previously been agreed, it is not the aim 
of the topic to explain the myriad of influences and pro-
cesses involved in the development of rules of customary 
international law over time, especially given the desire is 
to keep such processes flexible, as they inherently are.

17. Closely connected is the reference by some delega-
tions to the difficulty that often arises in identifying the 
precise moment when a critical mass of practice accompa-
nied by acceptance as law (opinio juris) has accumulated, 
and a rule of customary international law has thus come 
into being. One delegation mentioned the similar chal-
lenge associated with an enquiry into the exact time when 
treaty parties might acquire a sense of being under a legal 
obligation extending also to nonparties. These comments 
reflect the fact that the creation of customary international 
law is not an event that occurs at a particular moment, but 
rather “emanates from an ‘intensive dialectic process’ be-
tween different actors of the international society”.19 But 
again, the draft conclusions seek to provide guidance as 
to whether, at a given moment, it may be said that such 
process had occurred.20 Much depends upon the point in 
time at which evidence is considered.

18. Several delegations provided very helpful com-
ments on the process of assessment of evidence for the 
two constituent elements, currently dealt with in draft con-
clusion 3. It is intended that these will be reflected in the 
commentary, which would seek to explain the reference in 
the draft conclusion to “overall context, the nature of the 
rule, and the particular circumstances in which the evi-
dence in question is to be found”. As suggested by some 
delegations, the commentaries would clarify, moreover, 
that the requirement for a separate inquiry for each of the 
two constituent elements of customary international law 
does not exclude the possibility that, in some cases, the 

19 James Crawford, “The identification and development of cus-
tomary international law”, keynote speech, Spring Conference of the 
International Law Association, British Branch, 23 May 2014 (citing 
Allott, “Language, method and the nature of international law”, pp. 103 
and 129).

20 See also Wolfke, Custom in Present International Law, p. 54 
(“Writers are, in general, in agreement that the moment of formation 
of a custom—and hence the moment in which a customary rule begins 
to have binding effect—cannot be ascertained, since it is practically 
speaking intangible. We can ascertain only whether at a precise moment 
the custom exists, and at most, upon analysis of practice, make certain 
anticipations concerning the evolution of a particular custom.”). 

same material may be used to ascertain both practice and 
acceptance as law (opinio juris).

19. A concern was raised that the reference in draft con-
clusion 4, paragraph 2, to the practice of international or-
ganizations as “also” creative or expressive of customary 
international law puts such practice on the same level as 
the practice of States, notwithstanding the inclusion of the 
words “[i]n certain cases”. This, it was argued, does not 
find support in existing international law, where the prac-
tice of international organizations (with the exception of 
the European Union), while it may play an important in-
direct role, does not contribute directly to the formation, 
or expression, of customary international law. A sugges-
tion was made in this connection to delete paragraph 2 and 
either to explain in the commentary the roles that inter-
national organizations do play, or deal with the matter in a 
separate draft conclusion. Others, however, supported the 
present text of paragraph 2, and some suggested that inter-
national organizations should not be treated in isolation 
(also providing some drafting proposals to that effect). 
It was also noted that at present the reference to inter-
national organizations is not entirely consistent through-
out the draft conclusions as a whole, since in places the 
latter refer explicitly to State practice alone. 

20. The Special Rapporteur continues to consider that 
the practice of international (intergovernmental) organ-
izations as such, in certain cases, may contribute to the 
creation, or expression, of customary international law. 
The relevance of such practice is difficult to deny in the 
case of the European Union or, in fact, in any case where 
member States may direct an international organization 
to execute on their behalf actions falling within their own 
competences. The relevance of practice by international 
organizations should not be controversial, moreover, if it 
is accepted that the practice of international organizations 
in their relations among themselves, at least, could give 
rise or attest to rules of customary international law bind-
ing in such relations.21 At the same time, as several del-
egations have also emphasized, given that international 
organizations are not States, and vary greatly (not just 
in their powers, but also in their membership and func-
tions), in each case their practice must be appraised with 
caution. This should be made clear in the commentary 
to the current paragraph 2. Alternatively, apart from the 
possible changes mentioned in paragraph 19 above, the 
language of paragraph 2 may be revisited, either now, or 
on second reading after States have had a chance to see 

21 This notion appears to be accepted in the 1986 Vienna Convention 
on the Law of Treaties between States and International Organizations 
or Between International Organizations, which refers in its preamble 
to the “codification and progressive development of the rules relating 
to treaties between States and international organizations or between 
international organizations”, and in which it is affirmed (also in the 
preamble) that “rules of customary international law will continue to 
govern questions not regulated by the provisions of the present Con-
vention”; see also art. 38 of the Convention. It may also be noteworthy 
that the European Bank for Reconstruction and Development’s current 
standard terms and conditions for loan, guarantee and other financing 
agreements recognize that the sources of public international law that 
may be applicable in the event of dispute between the Bank and a party 
to a financing agreement include “forms of international custom, in-
cluding the practice of States and international financial institutions* 
of such generality, consistency and duration as to create legal obliga-
tions”: European Bank for Reconstruction and Development, Standard 
Terms and Conditions (1 December 2012), sect. 8.04 (b) (vi) (c)).
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the accompanying draft commentary. The Special Rap-
porteur would welcome the further views of members of 
the Commission on this.

21. A couple of delegations were concerned that the 
wording of draft conclusion 4, paragraph 3, dealing with 
the conduct of actors other than States and international 
organizations, was too strict, in that it does not adequately 
recognize the important contribution that such actors may 
make to international practice related to their work and 
the possible development of customary international law. 
Reference was made in this context to the International 
Committee of the Red Cross (ICRC) in particular. The 
Special Rapporteur would like to draw attention to the 
words “but may be relevant when assessing the practice 
[of States and international organizations]”, found in para-
graph 3, which acknowledge that, although the conduct 
of “other actors” is not directly creative, or expressive, 
of customary international law, it may very well have an 
important (albeit indirect) role in the development and 
identification of customary international law. In fact, it 
was the work of ICRC and its significant contribution to 
the development of customary international humanitarian 
law (by stimulating or recording practice and acceptance 
as law (opinio juris) by States)22 that to a large extent 
inspired the text of paragraph 3.

22. The revised references in the draft conclusions to 
inaction as a form of practice and/or evidence of accept-
ance as law (opinio juris), following the closer examina-
tion of the issue by the Commission in 2015, were widely 
supported. A large number of delegations underlined 
again that the relevance of inaction as evidence of accept-
ance as law (opinio juris) had to be assessed with caution: 
States are not to be expected to react to everything, and 
attributing legal significance to their inaction depended 
on the particular circumstances of each situation. Support 
was expressed in this connection for the development of 

22 See also Prosecutor v. Duško Tadić a/k/a “Dule”, Case No. IT-94-1, 
Decision on the Defence Motion for Interlocutory Appeal on Jurisdic-
tion, Appeals Chamber, International Tribunal for the Former Yugo-
slavia, 2 October 1995, Judicial Reports 1994–1995, para. 109 (“As is 
well known, the ICRC has been very active in promoting the develop-
ment, implementation and dissemination of international humanitarian 
law. From the angle that is of relevance to us, namely the emergence 
of customary rules on internal armed conflict, the ICRC has made a 
remarkable contribution by appealing to the parties to armed conflicts 
to respect international humanitarian law. It is notable that, when con-
fronted with non-international armed conflicts, the ICRC has promoted 
the application by the contending parties of the basic principles of hu-
manitarian law. In addition, whenever possible, it has endeavoured to 
persuade the conflicting parties to abide by the Geneva Conventions of 
1949 or at least by their principal provisions. When the parties, or one 
of them, have refused to comply with the bulk of international humani-
tarian law, the ICRC has stated that they should respect, as a minimum, 
common article 3. This shows that the ICRC has promoted and facili-
tated the extension of general principles of humanitarian law to internal 
armed conflict. The practical results the ICRC has thus achieved in 
inducing compliance with international humanitarian law ought there-
fore to be regarded as an element of actual international practice; this is 
an element that has been conspicuously instrumental in the emergence 
or crystallization of customary rules”); Meron, “The continuing role of 
custom in the formation of international humanitarian law”, pp. 245 and 
247 (“The ICRC is of course neither a State nor an intergovernmental 
organization, but an association under Swiss civil law. Thus, it is not a 
direct participant in the making of international law, which under the 
prevailing theory of sources is still reserved to States, with some allow-
ance for the role of intergovernmental organizations … [however, it] 
influences State practice and thus, indirectly, the development of cus-
tomary law”).

draft conclusion 10, paragraph 3, by the Drafting Com-
mittee in 2015, and it was suggested that the accompa-
nying commentary further clarify the requirements for 
attributing probative value to inaction. The Special Rap-
porteur agrees, and will seek to make clear in the draft 
commentary not only that it is essential that a reaction to 
the relevant practice would have been called for, but also 
that where a State does not or cannot have been expected 
to know of a certain practice, or has not yet had a reason-
able time to respond, its inaction cannot to be attributed 
to a belief on its part that such practice is mandated (or 
permitted) under customary international law.

23. One delegation was concerned that draft conclu-
sion 7, paragraph 2 (which in its current form provides 
that where the practice of a particular State varies, the 
weight to be given to that practice may be reduced), 
might disadvantage States where the independence of the 
judiciary and the juxtaposition of Government and parlia-
ment might lead to different views, or at least to different 
nuances being expressed. The Special Rapporteur would 
note in this connection that States do generally attempt to 
speak with one voice on matters of international affairs, 
and that the draft conclusion does not seek to take any 
position with respect to the internal order of any State. 
More specifically, and as the draft commentary would 
seek to make clear, the word “may” in the draft conclu-
sion indicates that an assessment of a State’s practice as 
a whole needs to be approached with care. One example 
where such an approach is evident may be found in the 
Fisheries Case, where the International Court of Justice 
held with respect to the relevant practice that “too much 
importance need not be attached to the few uncertainties 
or contradictions, real or apparent … They may be easily 
understood in the light of the variety of facts and condi-
tions prevailing in the long period”.23 In any event, such 
assessment should take account of the constitutional posi-
tion of the relevant State organs, including the question 
which of them has the final say in the relevant matter.24 

24. An observation was made that, while draft conclu-
sion 12 stated correctly that resolutions cannot, in and of 
themselves, constitute customary international law, the 
same was true of treaties, yet the draft conclusion dealing 
with the latter (draft conclusion 11) did not contain such 
an express statement. The drafting of draft conclusion 11 
reflects an understanding that the basic rule according to 
which a treaty cannot in principle create obligations for 
third parties is well understood; the guidance felt neces-
sary to be provided in draft conclusion 11 rather has to do 
with how treaties may shed light on the existence and con-
tent of rules of customary international law.25 The com-

23 Fisheries Case, Judgment of December 18th, 1951, I.C.J. Reports 
1951, p. 116, at p. 138.

24 See, for example, Jurisdictional Immunities of the State (Germany 
v. Italy: Greece intervening), Judgment, I.C.J. Reports 2012, p. 99, at 
p. 136, para. 83 (where the Court noted that “under Greek law” the view 
expressed by the Greek Special Supreme Court prevailed over that of 
the Hellenic Supreme Court). 

25 It should also be noted that the International Court of Justice 
remarked in the North Sea Continental Shelf cases that, if “a very wide-
spread and representative participation in the convention …,  provided 
it included that of States whose interests were specially affected”, is 
registered, that “might” suffice of itself to transform a conventional rule 
into a rule of customary international law (North Sea Continental Shelf, 
Judgment, I.C.J. Reports 1969, p. 3, at p. 42, para. 73). In other words, a 
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mentary would explain, however, that the words “if it is 
established that” make it clear that ascertaining whether 
a conventional formulation does in fact correspond to 
an alleged rule of customary international law cannot be 
done just by looking at the text of the treaty; in each case 
the existence of the rule must be confirmed by practice 
(and acceptance as law (opinio juris)).

25. Several delegations stressed that great caution 
should be used when assessing the relevance and signifi-
cance of resolutions of international organizations and 
intergovernmental conferences in the identification of 
customary international law. It was agreed that, as noted 
in the third report, only some resolutions may be evi-
dence of existing or emerging law, depending on various 
factors which must be carefully assessed in each case. 
The Special Rapporteur intends that the commentary 
will explain further the cautious language of draft con-
clusion 12, and specify what factors are to be taken into 
account. It is also intended that, as suggested in the Sixth 
Committee, the particular relevance of the General As-
sembly as a forum of near universal participation would 
be highlighted in this context.

26. Some delegations suggested that a separate con-
clusion, or at least a specific reference in the commen-
tary accompanying draft conclusion 14 (“Teachings”), 
should be devoted to the role of the Commission’s output 
in the identification of customary international law. Such 
output, it was said, did not seem to equate to scholarly 
work given the Commission’s status and relationship with 
States as a subsidiary organ of the General Assembly. 
The Special Rapporteur agrees that the Commission does 
hold a special place in the present context and recalls that 
this was also highlighted by members of the Commission 
in the debate in 2015. It is intended that the draft com-
mentary would recognize the particular value that may 
attach to a determination by the Commission affirming 
the existence and content of a rule of customary inter-
national law (or a conclusion by the Commission that no 
rule exists), and explain why this is so. Furthermore, the 
importance of the Commission’s work as a catalyst for 
State practice and expressions of legal opinion is alluded 
to in other draft conclusions, in particular those dealing 
with forms of practice, forms of evidence of acceptance as 
law (opinio juris), and the potential relevance of treaties. 
As noted by one delegation, the Commission’s work may 
also feed into resolutions of the General Assembly. The 
commentaries to the relevant draft conclusions would 
seek to capture these points. 

27. The inclusion of a draft conclusion on the persis-
tent objector rule was supported by almost all delega-
tions that addressed the matter in the Sixth Committee, 
indicating widespread agreement that the rule does form 
part of the corpus of international law.26 Some delega-

multilateral treaty might, in certain circumstances, “because of its own 
impact” (ibid., para. 70), give rise to a rule of customary international 
law. As has recently been written, however, “the Court was careful not 
to determine definitely whether the method was even a possible one … 
In any event, widespread participation in a codification convention has 
never, in the jurisprudence of the Court, been sufficient on its own for 
the confirmation of a customary rule”, Tomka, “Custom and the Inter-
national Court of Justice”, p. 207. 

26 For illustration in State practice and the case law of inter-
national courts and tribunals, see Yearbook … 2015, vol. II (Part One), 

tions, however, expressed concern that recognizing the 
rule in the draft conclusions may destabilize customary 
international law or be invoked as a means to avoid cus-
tomary international law obligations. The Special Rap-
porteur intends, in this connection, that the commentary, 
like draft conclusion 15 itself, would emphasize the 
stringent requirements associated with the rule and, in 
particular, that once a rule of customary international 
law has come into being, an objection not voiced ear-
lier will not avail a State wishing to exempt itself from 
its binding force. Several delegations suggested that the 
draft commentary should refer to the question of persis-
tent objection vis-à-vis rules of jus cogens. However, the 
Commission decided at an early stage not to deal with 
jus cogens as part of the present topic and has now taken 
it up as a separate topic.

28. One delegation questioned the need for an objection 
to an emerging rule of customary international law to be 
repeated and maintained (including after the rule has come 
into being) in order to secure persistent objector status. It 
was suggested, instead, that once a State had made it clear 
that it did not wish to be bound by an emerging rule, it had 
no obligation to reiterate that stance time and again; the 
State would lose its status of persistent objector only when 
its subsequent practice or legal views explicitly expressed 
support for the new rule and deviated from its earlier posi-
tion. While this approach does have its appeal, it seems 
to disregard the legal force that may sometimes attach to 
silence (when it amounts to acquiescence), and to down-
play the importance of inaction in both the development and 
the identification of rules of customary international law. 
Nevertheless, there is no requirement that States constantly 
object: it is intended that the commentary will make clear 
that objection should be expected only as and when the cir-
cumstances are such that a restatement of the objection is to 
be expected (i.e. where silence or inaction may lead to the 
conclusion that the State has given up its objection).27 As 

document A/CN.4/682, paras. 86–87 and accompanying footnotes; 
Green, The Persistent Objector Rule in International Law, in general, 
but particularly chapter two (p. 55: “[T]here is … more than enough 
evidence to support the existence of the persistent objector rule today. 
The State acceptance and usage of the rule, especially when taken 
alongside the increasingly notable judicial endorsement of it and its 
ubiquity in scholarship, confirms that the rule is indeed a secondary 
rule of the international legal system”). See also Wolfke, Custom in 
Present International Law, pp. 66–67 (“The argument that, in prac-
tice, such objections [by a persistent objector] are rarely upheld and the 
objectors finally join the general practice and the arising custom does 
not undermine the principle of persistent objector. On the contrary, it 
confirms the consensual basis of customary international law. It shows 
merely that for extra-legal reasons, the so-called ‘societal context’, it is 
in practice difficult, if not impossible, for individual States to abstain à 
la longue from the general evolution of international law”); Danilenko, 
Law-Making in the International Community, p. 112 (“Experience 
shows that community pressure often results in situations where object-
ing States are compelled to recognize new rules which have won broad 
support in the framework of the international community. However, 
the possibility of effective preservation of the persistent objector status 
should not be confused with the legally recognized right not to agree 
with new customary rules.”).

27 See also Delimitation of the Maritime Boundary in the Gulf of 
Maine Area, Judgment, I.C.J. Reports 1984, p. 246, at p. 305, para. 130; 
Bos, “The identification of custom in international law”, p. 37 (“it 
should be emphasized that silence may not always be taken to mean 
acquiescence: for States cannot be deemed to live under an obligation 
of permanent protest against anything not pleasing them. For legal con-
sequences to ensue, there must be good reason to require some form 

(Continued on next page.)
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was also suggested, this requirement should be approached 
in a balanced and pragmatic manner.

29. Some delegations expressed concern that refer-
ring to rules of particular customary international law, 
which by definition apply only among a limited number 
of States, might be taken to encourage fragmentation of 
international law. While such concerns are understand-
able, it is undisputed that rules of particular customary 
international law exist (as is confirmed, inter alia, in the 
case law of the International Court of Justice).28 Even 
if they are not all that frequently encountered in prac-
tice, rules of particular customary international law 
sometimes play a significant role in inter-State relations, 
accommodating differing interests and values peculiar 
to some States only. Guidance as to how such rules are 
to be identified (including the clarification that stricter 
criteria apply) may thus prove useful. The Special Rap-
porteur would like the commentaries to make clear, how-
ever, that it is not to be excluded that rules of particular 

of action”); MacGibbon, “The scope of acquiescence in international 
law”, p. 143 (“Acquiescence thus takes the form of silence or absence 
of protest in circumstances which generally call for a positive reaction 
signifying an objection”). This is consistent with the approach adopted 
in draft conclusion 10, paragraph 3, dealing with inaction as a form of 
evidence of acceptance as law (opinio juris).

28 See Yearbook … 2015, vol. II (Part One), document A/CN.4/682, 
para. 80. 

customary international law may evolve over time into 
rules of general customary international law.29 

29 See also “Fragmentation of international law: difficulties arising 
from the diversification and expansion of international law”, report of 
the Study Group of the International Law Commission finalized by Mar-
tti Koskenniemi (A/CN.4/L.682 and Corr. 1 and Add.1) (available from 
the website of the Commission, documents of the fifty-eighth session; 
the final text will be published as an addendum to Yearbook … 2006, 
vol. II (Part One)), para. 201 (“these regional influences appear signifi-
cant precisely because they have lost their originally geographically 
limited character and have come to contribute to the development of 
universal international law”); Jennings, “Universal international law in 
a multicultural world”, p. 41 (“[The universality of international law] 
is not to say, of course, that there is no room for regional variations, 
perhaps even in matters of principle … Every law, including the law 
within the sovereign State, readily accommodates such variations. Uni-
versality does not mean uniformity. It does mean, however, that such a 
regional international law, however variant, is a part of the system as a 
whole and not a separate system, and it ultimately derives its validity 
from the system as a whole.”); Sepúlveda-Amor, “Comments on Faw-
cett and Obregón”, p. 39 (“Remarkably, some of the doctrines and rules 
that originated in this region [of Latin America] in the nineteenth and 
twentieth centuries were regarded in many quarters, at first, as extra-
vagant and contrary to the laws of civilised nations. Ultimately, how-
ever, some of them came to be embraced as part and parcel of general 
international law. The uti possidetis juris principle is a paradigmatic 
example.”); Pulkowski, “Theoretical premises of ‘regionalism and the 
unity of international law’ ”, pp. 84–85 (“regionalism does not affect 
legal unity in ways that are qualitatively different from other phenom-
ena of modern international lawmaking. Regional law is a sub-variant 
of particular international law [ranging from plurilateral treaties with 
limited adherence, to quasi-universal multilateral conventions], and as 
such is neither more nor less prone to creating disorder in the inter-
national system than other forms of particularism.”).

chapter II

Proposed amendments to the draft conclusions in the light of comments received 

(Footnote 27 continued.)

30. In the light of suggestions made since the sixty-
seventh session, the Special Rapporteur proposes that a 
limited number of minor modifications be made to the 
text of the draft conclusions provisionally adopted by the 
Drafting Committee in 2014 and 2015. As noted above, 
other possible changes may well be considered, either this 
year or upon second reading. For convenience, the sug-
gested amendments to the draft conclusions are set out 
(and marked-up) in the annex to the present report.

31. In draft conclusion 3 (“Assessment of evidence for 
the two elements”), paragraph 2, it is suggested that the 
text be clarified and its context be emphasized by replac-
ing the words “Each element is to be separately ascer-
tained”, which refer to the two constituent elements of 
customary international law, with “Each of the two elem-
ents is to be separately ascertained”.

32. In draft conclusion 4 (“Requirement of practice”), 
paragraph 1, it is suggested that small amendments be 
made in order to indicate better not only whose practice 
is primarily relevant for the identification of customary 
international law, but also the role of such practice. This 
would provide clearer guidance and better correspond to 
the title of the draft conclusion. Among the amendments 
suggested, replacing the words “formation, or expression” 
with the words “expressive, or creative” draws inspiration 
from the language of the International Court of Justice in 
the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) 

case, where the actual practice of States was referred to as 
“expressive, or creative, of customary rules”.30 It would 
also serve to focus the paragraph on the task of identi-
fication of a rule. The paragraph could thus read: “The 
requirement, as a constituent element of customary inter-
national law, of a general practice refers primarily to the 
practice of States as expressive, or creative, of rules of 
customary international law.”

33. If draft conclusion 4, paragraph 1, is amended in this 
way, corresponding changes would be made to draft con-
clusion 4, paragraph 2, and draft conclusion 4, paragraph 3.

34. In draft conclusion 6 (“Forms of practice”), para-
graph 2, it is suggested that the words “conduct in con-
nection with resolutions adopted by an international 
organization or at an intergovernmental conference” be 
deleted. While such conduct may sometimes be relevant as 
State practice, in practice it is more often useful as evidence 
of acceptance as law (opinio juris) or lack thereof, and draft 
conclusion 6, paragraph 2, in any case does not give an ex-
haustive list of forms of practice. The reference to “conduct 
in connection with resolutions” would of course remain in 

30 Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment, 
I.C.J. Reports 1982, p. 18, at p. 46, para. 43 (“it should be borne in 
mind that, as the Court itself made clear in that [1969] Judgment, it was 
engaged in an analysis of the concepts and principles which in its view 
underlay the actual practice of States which is expressive, or creative, 
of customary rules”).
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draft conclusion 10, paragraph 2, which lists possible forms 
of evidence of acceptance as law (opinio juris).

35. In draft conclusion 9 (“Requirement of acceptance 
as law (opinio juris)”), paragraph 1, it is suggested that 
the words “undertaken with” be replaced by the words 
“accompanied by”. The words “undertaken with” could 
more easily be read to encompass the legal opinion both 
of States carrying out the relevant practice and those in a 
position to react to it; they were also employed recently 
by the International Court of Justice, in its 2012 judgment 
in the Jurisdictional Immunities of the State case.31

31 See Jurisdictional Immunities of the State (footnote 24 above), 
para. 55 (“the point is that the grant of immunity in such a case is 
not accompanied by the requisite opinio juris and therefore sheds no 
light upon the issue currently under consideration by the Court”), and 
para. 77 (“[t]hat practice is accompanied by opinio juris, as demon-
strated by the positions taken by States and the jurisprudence of a num-
ber of national courts which have made clear that they considered that 
customary international law required immunity”).

36. In draft conclusion 12 (“Resolutions of international 
organizations and intergovernmental conferences”), para-
graph 1, it is suggested to replace the word “cannot” by 
the words “does not”, since this would better reflect the 
factual rather than normative nature of the statement, and 
is better drafting.

37. In draft conclusion 12, paragraph 2, it is suggested, 
first, that the word “establishing” be replaced with the 
word “determining”, for greater consistency within the 
draft conclusions as a whole (the word “determine” is 
used in draft conclusions 1, 2, 13, 14, and 16 in connection 
with rules of customary international law). It is also sug-
gested that the words “or contribute to its development”, 
be deleted to better focus the draft conclusion on the iden-
tification of customary international law; the potential 
contribution of resolutions of international organizations 
and intergovernmental conferences to the development of 
the law could be covered in the commentary.

chapter III

Making the evidence of customary international law more readily available 

38. The practical challenges of access to evidence in order 
to ascertain the practice of States and their opinio juris have 
long been recognized. Such difficulties, which of course 
are closely linked to the nature of customary international 
law as lex non scripta,32 were also acknowledged by the 
Committee on the Progressive Development of Inter-
national Law and its Codification (the Committee of Sev-
enteen) in 1947.33 The Committee therefore recommended 
in its report to the General Assembly that the Commission 
“consider ways and means for making the evidences of 
customary international law more readily available”,34 and 

32 See also Rosenne, Practice and Methods of International Law, 
p. 56 (“[t]he evidence of customary law [given that it is essentially 
based on practice] is therefore scattered, elusive, and on the whole 
unsystematic”); Mersky and Pratter, “A comment on the ways and 
means of researching customary international law …”, p. 304. 

33 Sir Dalip Singh, Chair of the Committee, explained that “the 
evidence of customary international law was not easily available in  
contradistinction to the evidence of scientific international law which 
was always laid down in books” (A/AC.10/SR.27, p. 11). It was 
observed at about that time, in connection with the identification of 
customary international law, that “[n]othing could be worse than the 
current repetition of quotations from the very limited repertoire of 
diplomatic notes which are taken over from one textbook into another 
and only rarely supplemented by casual personal excursions of writers 
into the unknown wilderness of State papers”: Schwarzenberger, “The 
inductive approach to international law”, p. 564.

34 Report of the Committee on the Progressive Development of Inter-
national Law and its Codification, A/331, para. 18 (“In connection with 
the development of customary international law, as well as with the de-
velopment of the law through the judicial process, the Committee desired 
to recommend that the [Commission] consider ways and means for mak-
ing the evidences of customary international law more readily available 
by the compilation of digests of State practice, and by the collection and 
publication of the decisions of national and international courts on inter-
national law questions.”). A memorandum on the methods for encour-
aging the progressive development of international law and its eventual 
codification submitted to the Committee by its secretariat suggested that, 
“[w]hile customary international law develops as a result of State prac-
tice and its growth is not dependent upon conscious international efforts, 
the United Nations can stimulate its development through taking steps to 
render more accessible the evidence of the practice of States in the form 
of digests of international law … [a useful approach for ascertaining and 
compiling such digests] might be the consideration of methods whereby 

this led to the inclusion of article 24 in the Statute of the 
Commission (1947), within the section entitled “Codifica-
tion of international law”. Article 24 stipulates that:

The Commission shall consider ways and means for making the evi-
dence of customary international law more readily available, such as 
the collection and publication of documents concerning State practice 
and of the decisions of national and international courts on questions of 
international law, and shall make a report to the General Assembly on 
this matter.35

39. The question of the implementation of article 24 
was among the first items on the Commission’s agenda.36 
In this connection, the Commission had before it at its 
first session a memorandum submitted by the Secretary-
General entitled “Ways and means of making the evidence 
of customary international law more readily available: 
Preparatory work within the purview of article 24 of the 
Statute of the International Law Commission”.37 The 

the materials containing such evidences can be made more readily avail-
able” (A/AC.10/7 and Corr.1–2, pp. 5–6).

35 The task assigned to the Commission under article 24 of its Statute 
was “distinct from the other functions of the Commission, namely, the 
progressive development and the codification of international law … 
[it] relates exclusively to evidence of customary international law, yet 
it is concerned not merely with any particular topic but with the whole 
range of customary international law. The task, specifically stated, is to 
explore ways and means of remedying the present unsatisfactory state 
of documentation. This is made clearer by the French text, which speaks 
of ‘documentation’, than by the English text, which employs the word 
‘evidence’ ”: Ways and means of making the evidence of customary 
international law more readily available: Preparatory work within the 
purview of article 24 of the Statute of the International Law Commis-
sion, Memorandum submitted by the Secretary-General (A/CN.4/6 and 
Corr.1; United Nations publication, Sales No. 1949.V.6), p. 5.

36 Yearbook … 1949, Report to the General Assembly (docu-
ment A/925), p. 277, at pp. 283–284, paras. 35–37. See also, more gen-
erally, Briggs, The International Law Commission, pp. 203–206.

37 A/CN.4/6 and Corr.1 (see footnote 35 above). The Commission also 
had before it a working paper prepared by the Secretariat based on the 
memorandum (Working Paper based on Part III of the preparatory work 
done by the Secretariat upon ways and means of making the evidence 
of customary international law more readily available (A/CN.4/6), A/
CN.4/W.9; incorporated in Yearbook … 1949, 31st meeting, footnote 10).

http://undocs.org/A/AC.10/SR.27
http://undocs.org/A/AC.10/51
http://undocs.org/A/AC.10/7
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memorandum comprised three parts: (a) a short intro-
duction on “The problem of making the evidence of cus-
tomary international law more readily available”; (b) an 
extensive survey of “The existing state of the evidence 
of customary international law and suggestions hitherto 
made for its improvement”; and (c) an evaluation of the 
state of the evidence of customary international law at 
that time and possible “ways and means” to improve it.38 
Following a debate on the memorandum and the topic 
more broadly, the Commission invited one of its mem-
bers, Mr. Manley O. Hudson, to prepare a working paper 
on the subject for consideration during the Commission’s 
second session.39 

40. On the basis of Hudson’s working paper,40 the 
Commission observed in its 1950 report to the General 
Assembly that “[e]vidence of the practice of States is 
to be sought in a variety of materials”, but considered it 
impractical to enumerate “all the numerous types of ma-
terials which reveal State practice on each of the many 
problems of international relations”.41 Instead it found it 
useful to list and survey “[w]ithout any intended exclu-
sion, certain rubrics”, or types, of evidence of customary 
international law: texts of international instruments; deci-
sions of international courts; decisions of national courts; 
national legislation; diplomatic correspondence; opinions 
of national legal advisers; and practice of international 
organizations.42 

41. As for the availability of such evidence, the Com-
mission suggested that this 

may be considered in three aspects. First, availability for meeting the needs 
of particular groups of persons [these being private individuals engaged 
in the exploration of international law, government and international offi-
cials]. Second, the extent to which materials already published are avail-
able throughout the world. Third, the extent to which materials not yet 
published may be made available throughout the world.43 

In this connection, it was noted, inter alia, that extensive 
collections of published materials “are to be found only in 
great libraries of international law” that “[u]nfortunately 
… are few and far between”; and that, while 

38 The memorandum was said to be “the most complete and usable 
biographical manual which has appeared in this field … admirably 
accomplishes its immediate purpose in providing full data and a 
sound and progressive program[me] for the work of the International 
Law Commission and the General Assembly”: Preuss, “[Review:] 
Ways and means of making the evidence of customary international 
law more readily available. Memorandum submitted by the Secretary-
General (A/CN.4/6)”, p. 835. See also Mersky and Pratter, “A com-
ment on the ways and means of researching customary international 
law …”, p. 308 (“This is an impressive survey of the documentation 
of international law relevant to custom. There is not room here to go 
into the details of its content. It is enough to say that this document 
can still today be fully recommended as a resource for law librarians 
and other researchers.”). 

39 Commission members, with one exception, were very apprecia-
tive of the memorandum: see Yearbook … 1949, 31st and 32nd meet-
ings, pp. 228–235. The decision by the Commission reads: “It was 
decided that no Rapporteur should be appointed to deal with the ques-
tion of ways and means for making customary international law more 
readily available, but that a member of the Commission should prepare 
a working paper on that subject to be submitted to the second session of 
the International Law Commission” (p. 235, para. 54).

40 Yearbook … 1950, vol. II, document A/CN.4/16 and Add.1.
41 Ibid., document A/1316, p. 368, para. 31.
42 Ibid., pp. 368–372, paras. 32–78.
43 Ibid., p. 372, para. 80.

it is extremely difficult to estimate the present availability of many of 
the principal collections of evidence of customary international law, 
which have been published … [i]n many instances, stocks probably do 
not exist to be drawn upon for meeting present or future demands.44

42. Against this background, the Commission then sug-
gested “specific ways and means” for making the evidence 
of customary international law more readily available. 
These included: (a) distribution, as wide as possible and 
for a price as low as possible, of publications relating to 
international law issued by organs of the United Nations, 
and prompt publication of the texts of international in-
struments registered with, or filed and recorded by the 
Secretariat; (b) authorization of the Secretariat, insofar as 
has not yet been done, to prepare and distribute widely 
various publications containing legal materials from the 
various States and covering their practice (and that of the 
United Nations), reporting international arbitral awards 
and outlining significant developments; (c) publication 
of occasional digests of the reports of the International 
Court of Justice; (d) the General Assembly calling to the 
attention of Governments the desirability of their publish-
ing digests of their diplomatic correspondence and other 
materials relating to international law; and (e) considera-
tion by the General Assembly to the desirability of an 
international convention concerning the general exchange 
of official publications relating to international law and 
international relations.45

43. Most of these recommendations have been acted 
upon,46 giving rise to some important documentation fre-
quently consulted by international lawyers. Publication 
of State practice (and of other evidence of such practice, 
as may be found in scholarly writings, documents stem-
ming from international organizations, and decisions of 
international courts and tribunals) has greatly expanded, 
in part also thanks to “manifestations of zeal” of private 
national or international institutes.47 The growing inten-
sity of international relations has also made the practice 
and positions of States better known; and powerful new 
means to collect, preserve and disseminate data have 
mitigated in the digital era many of the difficulties of 
accessing and collating published information that were 
foreseen in 1949–1950.48 

44 Ibid., paras. 82–83.
45 Ibid., pp. 373–374, paras. 90–94.
46 See also General Assembly resolution 487 (V) of 12 De-

cember 1950, inviting the Secretary-General to consider and report 
upon some of the Commission’s recommendations; Liang, “Notes on 
legal questions concerning the United Nations”, pp. 510–514.

47 The Commission had observed in 1950 that “[r]esults of the 
fruitful activities of non-official scientific bodies have appeared in 
the numerous reviews, and recent years have seen the launching of 
yearbooks or journals of international law in a number of countries. 
Despite these manifestations of zeal, it seems doubtful that many na-
tional or international institutes exist which may be relied upon for the 
sustained effort involved in the publication of useful compendiums of 
the evidence of customary international law. Few of them can undertake 
and continue a long-range programme of solid work; their personnel 
changes rapidly, their interest is easily deflected, and their funds are 
seldom adequate”: Yearbook … 1950, vol. II, document A/1316, p. 373, 
para. 89. But the position is very different today.

48 See also Treves, “Customary international law”, para. 80 
(“Important changes in the availability of manifestations of inter-
national practice have been brought about in recent times by electronic 
means of knowledge now widely available. Such means have made it 
possible for a very high number of States to make their practice acces-
sible, remedying, at least as far as recent practice is concerned, the 
lack of balance of printed collections. They have also, admittedly only 

http://undocs.org/A/CN.4/16
http://undocs.org/A/CN.4/16/add.1
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44. The work of the Commission has itself made, and 
continues to make, the evidence of customary international 
law more readily available. As has been observed, 

[t]oday, the process of codification furnishes an easy and convenient 
way of discovering the actual practice of States

 given that 

[t]he observations of governments on drafts elaborated by the 
International Law Commission, the discussions in the Sixth Committee 
of the General Assembly, the statements of representatives of States 
in plenipotentiary codification conferences constitute a sort of public 
enquiry about the practice of States and about their views as to the rules 
which are followed or ought to be followed on a certain subject; this is 
an evidence “free of the ambiguities and inconsistencies characteristic 
of the patchwork of evidence of State practice”.49 

The regular publication by the United Nations of informa-
tion supplied by Governments in response to requests by 
the Commission is important.50

45. At the same time, the expanded number of States 
(and international organizations), the far greater volume 
of international intercourse, and the multiple formats of 
evidence now in existence, pose significant challenges to 
a thorough enquiry into the practice and opinio juris of 
States. The sheer quantity of available material is daunt-
ing: even thirty years ago, one author was of the view 
that “one difficulty now is the embarrassingly rich and 
varied range of evidences, in these days of digests and 
national practices, and almost daily spat of resolutions, 

in part, made less acute the unfavourable position of those (govern-
ment officials or scholars) who do not have access to the relatively few 
large and well organized libraries where the printed materials can be 
accessed. Lastly, electronic means have made practice available almost 
at the time the manifestations concerned come into being, thus elimi-
nating the information gap existing between those States that have at 
their disposal well organized foreign services and other States, as well 
as most scholars.”).

49 Jiménez de Aréchaga, “International law in the past third of a cen-
tury”, p. 26 (quoting Baxter, “Treaties and custom”, p. 36). See also 
Preuss, “Ways and means …”, p. 835 (suggesting at the time that given 
the lack of adequate documentation of much State practice, “[t]he de-
velopment of a veritable corpus juris gentium is possible only under the 
guidance and direction of some such central agency as the International 
Law Commission, acting with the full cooperation of governments”).

50 See also Briggs, “Official interest in the work of the International 
Law Commission …”, pp. 605 and 612 (referring to a document sub-
mitted by the United States of America in response to the Commission’s 
work on the law of treaties when remarking that “[i]t seems unfortu-
nate that the document has not yet been published by the United States 
or issued as a United Nations document”, and adding more generally 
with respect to replies from Governments to the Commission’s requests 
for information that “[i]t is unfortunate for the professional student of 
international law that these materials are mostly issued only in imper-
manent mimeographed form and are of limited availability. These fac-
tors underline the pressing need for a United Nations Juridical Year-
book in which these and comparable materials might be printed so 
as to form a readily available and permanent record of contemporary 
developments in international law”). Comments by Governments on 
the Commission’s draft texts have sometimes been published by in-
dividual Governments or privately (for example, “Comments by cer-
tain Governments on the provisional articles concerning the régime of 
the high seas and the draft articles on the régime of the territorial sea 
adopted by the United Nations International Law Commission at its 
seventh session in 1955”, AJIL, vol. 50 (1956), pp. 992–1049), but this 
has not been done comprehensively or consistently. The Secretariat has 
now begun publishing on the website of the Commission, for each topic 
under consideration, not only comments and observations received on 
first-reading products of the Commission, but also other responses from 
Governments received following requests from the Commission during 
the deliberations on the topic. 

recommendations, and assertions from some more or less 
authoritative body or other”.51 Such challenges are com-
pounded by the absence of a common classification sys-
tem to compare and contrast the practice of States and 
others.52

46. In addition, despite the great mass of materials that 
is now at hand, coverage of State practice remains limited 
given that many official documents and other indications 
of governmental action are still unpublished and thus una-
vailable.53 This may sometimes reflect a political choice,54 
but more often derives from the simple fact that publish-
ing State practice systematically “requires considerable 
resources, and relatively few States have succeeded in 
sustaining publication of comprehensive material over an 
extended period”.55

47. As has been written,

For a legal system so heavily dependent on customary international 
law, and thus on State practice as evidence of that law, improvements 
in ways and means of making that practice more widely available 
are necessary if the rule of law in international affairs is to prosper. 
The International Law Commission fully recognized the importance 
of State practice being widely available, and its report [in 1950] did 
much to prompt action towards that end. Two developments, however, 
now threaten the full attainment of the objectives set in 1950 by the 
Commission: first, the enormous proliferation in the available material 
on the many aspects of international law and relations, and second the 
rising costs associated with its accumulation, storage, and distribution. 

51 Jennings, “The identification of international law”, p. 5 (referring 
in particular to the ascertainment of opinio juris). See also Graefrath, 
“The International Law Commission tomorrow …”, p. 606 (“[t]oday, 
State practice and legal activities have become so extensive and tech-
nical, and information is so voluminous and scattered”); Mersky and 
Pratter, “A comment on the ways and means of researching customary 
international law …”, p. 304 (“[t]he reality is that the recorded evidence 
of a State practice is scattered throughout a literature as vast as inter-
national law itself”); Gaebler and Shea, Sources of State Practice in 
International Law, p. 4 (“comprehensiveness of coverage seems to be 
an ever more elusive goal”). 

52 The exception of the model plan for the classification of docu-
ments concerning State practice in the field of public international law, 
adopted by the Committee of Ministers of the Council of Europe in 
1968 (Resolution (68) 17 of 28 June 1968) and amended in 1997 (Rec-
ommendation No. R (97) 11 of 12 June 1997), bears mention in this 
context: See Caflisch, “The CAHDI Model Plan for the Classification 
of Documents Concerning State Practice in the Field of Public Inter-
national Law”.

53 See also Akehurst, “Custom as a source of international law”, 
p. 13 (“Much of the evidence of State practice is hidden in unpublished 
archives. Consequently one can never prove a rule of customary law in 
an absolute manner but only in a relative manner – one can only prove 
that the majority of the evidence available supports the alleged rule.”).

54 See also Treves, “Customary international law”, para. 79 (“[r]eluc- 
tance to make available manifestations of practice by a number of 
secretive States, both large and small, and selectivity as to the docu-
ments made available, reflect a political choice between the desire to 
avoid criticism and to make it easier to contradict previous practice, 
on the one hand, and the desire to exercise leadership and influence the 
customary process, on the other”).

55 Wood and Sender, “State practice”, para. 30. See also Ferrari 
Bravo, “Méthodes de recherche de la coutume internationale dans la 
pratique des Etats”, p. 310; Sur, “Sources du droit international – La 
coutume”, para. 57. But see Treves, “Customary international law”, 
para. 78 (“It has been observed that the collections of State practice 
give an unbalanced view, as they concern the practice of the relatively 
small group of the main powers. While there is some truth in this obser-
vation, it must also be stressed that the main powers engage in relations 
with most other States, so that the practice of almost all States is, at 
least in part, reflected in these collections. Moreover, in recent times 
a number of collections and reviews of practice of smaller and third 
world States have begun to appear.”).
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With the added impact in recent years of revolutionary developments in 
global information technology, the subject covered in the Commission’s 
1950 report might repay renewed attention.56 

48. For the Commission to consider once more ways 
and means for making the evidence of customary inter-
national law more readily available, after over sixty-five 
years and taking into account the significant changes 
that have occurred in this context since 1949–1950, may 
indeed prove useful; it could well assist those attempting 
to identify the existence and content of rules of customary 
international law. Several States speaking at the Sixth 
Committee in 2015 have already voiced their support for 
such an undertaking. 

56 Watts, The International Law Commission 1949–1998, p. 2106. 
Briggs, too, has suggested that “[a]s the French version of Article 24 indi-
cates, the International Law Commission is not limited to making a single 
report in this field”: Briggs, The International Law Commission, p. 206.

49. The Special Rapporteur would welcome the 
thoughts of members of the Commission on whether, and 
if so how, the matter should be revisited. In any event, as 
an initial step, the Special Rapporteur suggests that the 
Secretariat be requested to provide an account of the evi-
dence currently available by updating the “General sur-
vey of compilations and digests of evidence of customary 
international law” that formed part of its 1949 memo-
randum, including, if appropriate, its recommendations.57 

57 It probably remains true, that, as in 1950 “[t]he part of the Com-
mission must … inevitably be limited to direction. The actual work 
[of making the evidence of customary international law more readily 
available] must be carried out by Governments, the Secretariat and 
individuals, either independently or in combination. And, without the 
co-operation of Governments, at least to the extent of opening their 
archives, relatively little can be achieved”: Parry, “[Review:] Ways and 
means of making the evidence of customary international law more 
readily available …”, p. 463.

chapter Iv

Future programme of work 

50. It is proposed that the Commission’s final outcome on 
the present topic could consist of three components: a set of 
conclusions, with commentaries; a further review of ways 
and means for making the evidence of customary inter-
national law more readily available; and a bibliography.

51. If the Commission is able to complete the first read-
ing of the draft conclusions, with commentaries, at its 
sixty-eighth session in 2016, a second reading could take 
place in 2018. Following the sixty-eighth session, States 
(and others, including international organizations) would 
have adequate time to consider and comment on the draft 
adopted on first reading. States and international organ-
izations should be invited to send to the Commission writ-
ten comments on the draft conclusions and commentaries 
by 31 January 2018, at the latest. It is hoped that States 
will also offer initial observations during the Sixth Com-
mittee debate in 2016.

52. The question of ways and means for making the 
evidence of customary international law more readily 

available could continue to be considered in the period 
between the end of the Commission’s sixty-eighth session 
and its session in 2018, with a view to refining the output 
on this matter. This could be done in the light of a Secre-
tariat memorandum as proposed at paragraph 49 above, as 
well as suggestions from States, interested international 
organizations, non-governmental organizations, and aca-
demic institutions.

53. The Special Rapporteur is preparing a draft bibli-
ography on the topic, which will initially be circulated to 
Commission members informally at the sixty-eighth ses-
sion. It is proposed that, amended in the light of any sug-
gestions that members may make, the draft bibliography 
will be circulated as an annex to the present report. It will 
then be revised by 2018 to ensure that it is up-to-date, 
representative, and user-friendly. This will be done in the 
light of suggestions from members of the Commission, 
States, international organizations, and academic and 
other institutions.
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annex I

Proposed amendments to the draft conclusions 

2. Forms of State practice include, but are not lim-
ited to: diplomatic acts and correspondence; conduct in 
connection with resolutions adopted by an international 
organization or at an intergovernmental conference; con-
duct in connection with treaties; executive conduct, in-
cluding operational conduct “on the ground”; legislative 
and administrative acts; and decisions of national courts.

[…]

Draft conclusion 9. Requirement of acceptance  
as law (opinio juris)

1. The requirement, as a constituent element of cus-
tomary international law, that the general practice be 
accepted as law (opinio juris) means that the practice in 
question must be undertaken with accompanied by a 
sense of legal right or obligation.

[…]

Draft conclusion 12. Resolutions of international 
organizations and intergovernmental conferences

1. A resolution adopted by an international organiza-
tion or at an intergovernmental conference cannot does 
not, of itself, create a rule of customary international law.

2. A resolution adopted by an international organiza-
tion or at an intergovernmental conference may provide 
evidence for establishing determining the existence and 
content of a rule of customary international law, or con-
tribute to its development.

Words suggested for deletion are struck through; sug-
gested additions are in bold.

Draft conclusion 3. Assessment of evidence  
for the two elements

[…]

2. Each of the two elements is to be separately ascer-
tained. This requires an assessment of evidence for each 
element.

Draft conclusion 4. Requirement of practice 

1. The requirement, as a constituent element of cus-
tomary international law, of a general practice refers 
means that it is primarily to the practice of States as 
expressive, or creative, that contributes to the formation, 
or expression, of rules of customary international law.

2. In certain cases, the practice of international or-
ganizations also contributes to the formation, or expres-
sion, or creation, of rules of customary international law.

3. Conduct of other actors is not practice that contrib-
utes to the formation, or expression, or creation, of rules 
of customary international law, but may be relevant when 
assessing the practice referred to in paragraphs 1 and 2.

Draft conclusion 6. Forms of practice

[…]
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annex II

Identification of customary international law: bibliography

The subject of identification of customary international 
law is one on which a great deal has been written, and the 
present bibliography does not seek to be exhaustive.

Part A lists writings dealing with identification of cus-
tomary international law in general, including textbooks. 
Part B contains studies on particular aspects of the identi-
fication of customary international law, which correspond 
in part to issues dealt with by some of the draft conclu-
sions on the identification of customary international law. 
Part C is dedicated to studies relevant to the identification 
of customary international law in different fields.

A. General studies on customary international law

1. documents

InternatIonal laW assocIatIon, London Statement of 
Principles Applicable to the Formation of General 
Customary International Law, with commentary, reso-
lution 16/2000 on formation of general customary inter-
national law, adopted at the Sixty-ninth Conference 
of the International Law Association, in London, on 
29 July 2000.

InternatIonal laW commIssIon, Article 24 of the Statute 
of the International Law Commission, Working 
Paper by Manley O. Hudson, Special Rapporteur, 
Yearbook … 1950, vol. II, document A/CN.4/16.

———, Formation and evidence of customary inter-
national law: Elements in the previous work of the 
International Law Commission that could be par-
ticularly relevant to the topic, Memorandum by the 
Secretariat, Yearbook … 2013, vol. II (Part One), 
document A/CN.4/659.

———, First report on formation and evidence of cus-
tomary international law, by Sir Michael Wood, Special 
Rapporteur, ibid., document A/CN.4/663. 

———, Second report on identification of customary 
international law, by Sir Michael Wood, Special 
Rapporteur, Yearbook … 2014, vol. II (Part One), 
document A/CN.4/672.

———, Third report on identification of customary inter-
national law by Michael Wood, Special Rapporteur, 
Yearbook … 2015, vol. II (Part One), document A/
CN.4/682.

———, Fourth report on identification of customary 
international law, by Sir Michael Wood, Special 
Rapporteur, document A/CN.4/695 reproduced in the 
present volume.

———, The role of decisions of national courts in the 
case-law of international courts and tribunals of a uni-
versal character for the purpose of the determination 
of customary international law, Memorandum by the 
Secretariat, document A/CN.4/691 reproduced in the 
present volume.

2. booKs
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du droit international: travaux de séminaire tenu à 
Palma, les 20–21 mai 2005, Brussels, Bruylant, 2006, 
pp. 75–80.

braIllon, C., “La théorie classique de la coutume et le 
rôle nouveau de l’opinio juris”: discours de la justice 
en droit international et en droit interne”, Revue de 
la faculté de droit de l’Université de Liège, vol. 54 
(2009), pp. 663–675.

casella, P. B., “Contemporary trends on opinio juris and 
the material evidence of customary international law”, 
Zanzibar Yearbook of Law, vol. 3 (2013), pp. 27–49.

cheng, B., “Opinio juris: a key concept in international 
law that is much misunderstood”, in S. Yee and W. 
Tieya, eds., International Law in the Post-Cold War 
World: Essays in Memory of Li Haopei, London, 
Routledge, 2001, pp. 56–76.

dahlman, C., “The function of opinio juris in customary 
international law”, Nordic Journal of International 
Law, vol. 81 (2012), pp. 327–339.

elIas, O., “The nature of the subjective element in 
customary international law”, International and 
Comparative Law Quarterly, vol. 44 (1995), 
pp. 501–520.

gIannattasIo, A. R. C., “A ‘opinio juris sive necessita-
tis’: do elemento subjetivo consuetudinário à inter-
subjetividade jurídica”, in P. Borba Casella and A. de 
Carvalho, eds., Direito Internacional: Homenagem a 
Adherbal Meira Mattos, São Paulo, Quartier Latin, 
2009, pp. 575–617.



 Identification of customary international law 237

guggenheIm, P., “L’origine de la notion de l’‘opinio juris 
sive necessitatis’ comme deuxième élément de la cou-
tume dans l’histoire du droit des gens”, in Hommage 
d’une génération de juristes au Président Basdevant, 
Paris, Pedone, 1960, pp. 258–262. 

huesa vInaIxa, R., El Nuevo Alcance de la “Opinio 
Iuris” en el Derecho Internacional Contemporaneo, 
Valencia, Tirant lo Blanch, 1991.

———, “Le rôle de l’opinio iuris”, in R. Huesa Vinaixa 
and K. Wellens, eds., L’influence des sources sur l’unité 
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