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all injury was actual (ibid., para. 35). In that connec-
tion, he noted that in paragraph 27 of his third report
the Special Rapporteur described the occurrence of loss
or injury as ‘‘a pure question of fact’’, whereas in
paragraph 34, he referred to loss or injury as being
‘“‘material or non-material’’. In his own view, what
distinguished liability from responsibility was, precisely,
that liability was concerned with material loss or injury,
whereas responsibility was concerned, first and
foremost, with a legal loss or injury resulting from the
breach of an obligation. With those reservations, he
found the definition of the scope of the topic proposed
by the Special Rapporteur generally acceptable.

53. In section 2 of his schematic outline, the Special
Rapporteur proposed a regime for prevention.
Paragraph 1 of that section contained a reference to loss
or injury: it should be made clearer that whereas a
regime of compensation applied if a loss or injury ac-
tually occurred, a regime of prevention could apply only
with respect to continuation of the activity concerned.
In the same paragraph, the Special Rapporteur had em-
phasized the duty of the acting State to take remedial or
preventive measures in order to avoid future loss or in-
jury. While that was an essential part of any regime of
prevention, the Special Rapporteur had perhaps given
too much prominence to the procedures to be followed
in adopting such measures. It was most important to
recognize that the international responsibility of a State
was not engaged if it failed to follow the recommended
procedures. 1t might, in fact, be possible for a State to
determine the remedial measures to be taken without
any reference to those procedures.

54. In section 3, paragraph 3, of the outline, the
Special Rapporteur referred to the rights and obliga-
tions of the States parties under the draft articles. In
that context it would be more appropriate to speak of
satisfying interests than of satisfying rights and obliga-
tions. The regime of reparation proposed by the Special
Rapporteur in section 4 appeared somewhat limited. In
paragraph 3 of that section, it was stated that the
reparation due was to be ascertained in accordance with
the shared expectations of the States concerned and the
principles set out in section 5, taking into account the
factors set out in sections 6 and 7. The concept of shared
expectations was unsatisfactory. In section 4, para-
graph 4, it was defined as a sort of consensus between
the States concerned, expressed in exchanges between
them or implied by common legislative or other stan-
dards or patterns of conduct observed by the States con-
cerned or even by the international community. That
definition raised the problem of the different stages of
development of different countries. The standards ap-
plied in industrialized countries might not be applicable
in developing countries. In any event, the concept of
shared expectations contributed little to a regime of
reparation,

55. One of the main principles set out in section 5, to
be applied in ascertaining the reparation due to the af-
fected State, was that an innocent victim should not be
left to bear his loss or injury. While he considered the

word ‘‘innocent’’ to be more literary than legal, the
principle itself was essential. However, a number of
other concepts referred to, such as those of adequate
protection, freedom of choice compatible with adequate
protection and liberal recourse to inferences to establish
whether an activity did, or might, give rise to loss or in-
jury, seemed somewhat questionable.

56. It was difficult to see what role could be played by
the factors set out in sections 6 and 7 in determining
reparations. A number of the provisions in those sec-
tions could be better developed as specific provisions of
the regimes of prevention or compensation, or as
general principles to be placed at the beginning of the
draft. Alternatively, if they were to serve merely as
guidelines, they could be included in an annex to the ar-
ticles. Part II of section 7, for example, could be
developed as an aspect of the regime of reparation or
compensation.

57. He found the schematic outline proposed by the
Special Rapporteur generally acceptable.

The meeting rose at 6.10 p.m.

1740th MEETING

Tuesday, 6 July 1982, at 10 a.m.
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Question of treaties concluded between States and
international organizations or between two or more
international organizations (continued)* (A/CN.4/
L.341)

[Agenda item 2]

DRAFT ARTICLES SUBMITTED BY THE
DRAFTING COMMITTEE

ArTICLE 2, subparas. | (¢ bis) and (#), ARTICLE §,
ARTICLE 7, para. 4, ARTICLE 20, para. 3, ARTICLES 27
to 36, 36 bis, 37 to 80 and ANNEX.'

1. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the texts of article 2,
subparagraphs 1 (¢ bis) and (4); article 5; article 7,
paragraph 4; article 20, paragraph 3; articles 27 to 36,
36 bis and 37 to 80 and the annex, as well as the titles of
the corresponding parts and sections of the draft,
adopted by the Drafting Committee (A/CN.4/L.341).

2. The texts and titles proposed by the Drafting Com-
mittee were the following:

* Resumed from the 1728th meeting.

‘ For the texts of draft articles 2, 7 and 20, adopted on second
reading, and the original text of draft article 5, see Yearbook ... 1981,
volo HHPant Two), pp. 120 ¢f seq. For the text of draft articles 27 to 80
and the annex, adopled on first reading, see Yearbook ... 1980, vol. 11
(Part Two), pp. 71 ef seq.
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[PART |
INTRODUCTION

Article 2.  Use of terms

1. For the purposes of the present articles:

(¢ bis) ‘‘powers’’ means a document emanating from the competent
organ of an infernational organization and designating a person or
persons to represent the organmization for negotiating, adopting or
authenticating the text of a treaty, for expressing the consent of the
organization to be bound by a treaty or for accomplishing any other
act with respect to a treaty;

(h) **third State’’ and ‘‘third organization'’ mean respectively:
(i) a State, or
(ii) an international organization,

not a party to the treaty;

Article 5. Treaties constituting international organizations and
treaties adopted within an international organization

The present articles apply to any treaty which is the constituent in-
strument of an international organization and to any treaty adopted
within an international organization, without prejudice to any rele-
vant rules of the organization.

[Part {1
CONCLUSION AND ENTRY INTO FORCE OF TREATIES

SLCTION T CONCIUSION O TRLALES

Article 7. Full powers and powers

4. A person is considered as represeating an international
organization for the purpose of expressing the consent of that
organization to be bound by a (reaty if:

(a) he produces appropriate powers; or

(b) it appears from the practice of the competent organs of the
organization or from other circumstances that that person is con-
sidered as representing the organization tor such purpose without hav-
ing to produce powers,

[SLCTION 2 RESLRVATIONS

Article 20. Acceptance of and objection to reservations

3. When a (reaty is a constituent instrumeat of an international
organization and unless it otherwise provides, a reservation requires
the acceptance of the competent organ of that organization.

[Paki 11

OBSERVANCE, APPLICATION AND
INTERPRETATION OF TREATIES

SECTION [ OBSLRVANCE OF TRIATIS
Article 27.  Internal law of States, rules

of international organizations and observance of treaties

1. A State party to a treaty may not invoke the provisions of its in-
ternal law as justification for its faiture to perform the treaty.

2. Aninternational organization party to a treaty may not invoke
the rules of the organization as juslification for its failure to perform
the treaty.

3. The rules contained in the preceding paragraphs are without
prejudice to article 46.

SLCTION 2, APPLICATION Ol TREATIES

Article 28. Non-retroactivity of treaties

Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or
fact which took place or any situation which ceased (o exist before the
date of the entry into force of the treaty with respect to that party.

Article 29.  Territorial scope of treaties

Unless a different intention appears from the treaty or is otherwise
established, a treaty between one or more States and one or more in-
ternational organizations is binding upon each State party in respect
of its enlire territory.

Article 30. Application of successive treaties
relating to the same subject-matter

1. The rights and obligations of States and international organiza-
tions parties (0 successive treaties relating to the same subject-matter
shall be determined in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to be
considered as incompatible with, an earlier or later treaty, the provi-
sions of that other treaty prevail.

3.  When all the parties to the earlier treaty are parties also to the
later treaty but the earlier treaty is not terminated or suspended in
operation under article 59, the earlier treaty applies only to the extent
that its provisions are compatible with those of the later treaty.

4.  When the parties to the later treaty do not inciude all the parties
to the earlier one:

(a) as hetween two parties, each of which is a party to both treaties,
the same rule applies as in paragraph 3;

(H) as between a party to both treaties and a party to only one of the
treaties, the treaty to which both are parties governs their mutual
rights and obligations.

§. Paragraph 4 is without prejudice (o article 41, or to any ques-
tion of the termination or suspension of the operation of a treaty
under article 60 or to any question of responsibility which may arise
for a State or Yor an international organization from the conclusion or
application of a treaty the provisions of which are incompatible with
its obligations towards another State or an organization or, as the case
may be, towards another organization or a State not party to that
treaty, under another treaty.

6. The preceding paragraphs are without prejudice to Article 103
of the Charter of the United Nations.

SECHON 3. INTERPRETATION Ot 1RLALILS

Article 31.  General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the trealy in their
context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty
shall comprise, in addition to the text, including its preamble and an-
nexes:

(a) any agreement relating to the treaty which was made between ali
the parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in con-
nection with the conclusion of the treaty and accepted by the other
parties as an instrument related (o the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the in-
terpretation of the treaty or the application of its provisions;
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(b) amy subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations
between the parties.

4. A special meaning shall be given to a term if it is established
that the parties so intended.

Article 32.  Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, in-
cluding the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resuiting from the ap-
plication of article 31, or to determine the meaning when the inter-
pretation according 1o article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.

Article 33.  Interpretation of treaties
authenticated in two or more languages

1. When a trealy has been authenticaled in two or more
languages, the textis equally authoritative in each language, uniess the
treaty provides or the parties agree that, in case ol divergence, a par-
ticular text shall prevail.

2. A version of the (reaty in a language other than one ol those in
which the text was authenticated shall be considered an authentic text
only if the treaty so provides or the parlies so agree.

3. The terms of the treaty are presumed (o have the same meaning
in each authentic test.

4. Excepl where a particular text prevails in accordance with
paragraph 1, when a comparison of the authentic texts discloses a dif-
ference of meaning which the application of articles 31 and 32 does
not remove, the meaning which best reconciles the texts, having regard
to the object and purpose ol the treaty, shall be adopted.

SECTION 4 TRLATIES AND THIRD STATLS OR FTHIRD OROGANIZATIONS
Article 34, General rule regarding third States
and third organizations

A treaty does not create either obligations or rights for a third State
or a third organization without the consent of that State or that
organization.

Article 35. Treaties providing for obligations
Jfor third States or third organizations

1. An obligation arises for a third State from a provision of a
treaty if the parties to the treaty intend the provision to be the means
of establishing the obligation and the third State expressly accepts that
obligation in writing.

2. An obligation arises for a third organization from a provision
of a treaty if the parties to the treaty intend the provision to be the
means of establishing the obligation and the third organization ex-
pressly accepts that obligation in writing. Acceptance by the third
organization of such an obligation shall be governed by the relevant
rules of that organization.

Article 36. Treaties providing for rights
Jfor third States or third organizations

1. A right arises for a third State from a provision of a treaty if the
parties to the treaty intend the provision te accord that right either to
the third State, or to a group of States to which it belongs, or to all
States, and if the third State assents thereto. Its assent shall be pre-
sumed so long as the contrary is not indicated, unless the treaty other-
wise provides.

2. A right arises for a third organization from a provision of a
treaty if the parties to the treaty intend the provision to accord that
right either to the third organization, or to a group of international
organizations to which it belongs, or to all organizations, and the
third organization assents thereto. Its assent shall be governed by the
relevant rules of the organization.

3. A State or an international organization exercising a right in ac-
cordance with paragraph I or 2 shall comply with the conditions for
its exercise provided for in the treaty or established in conformity with
the treaty.

Article 36 bis. Obligations and rights arising for States members
of an international organization from a treaty to which it is a party

Obligations and rights arise for States members of an international
organization from the provisions of a treaty to which that organiza-
tion is a party when the parties to the treaty intend those provisions (o
be the means of establishing such obligations and according such
rights and have defined their conditions and effects in the treaty or
have otherwise agreed thereon, and il:

(a) the States members of the organization, by virtue of the con-
stituent instrument of that organization or otherwise, have
unanimously agreed 1o be bound by the said provisions of the treaty;
and

(b) the assent ol the States members of the organization to be
bound by the relevant provisions of the treaty has been duly brought
to the knowledge of the negotiating States and negoliating organiza-
tions,

Article 37.  Revocation or modification of obligations or rights

of third States or third vganizations

1. When an obligation has arisen for a third State in conformity
with paragraph 1 of article 35, the obligation may be revoked or
modified only with the consent of the parties to the treaty and of the
third State, unless it is established that they had otherwise agreed.

2.  When an obligation has arisen for a third organization in con-
formity with paragraph 2 ol article 35, the obligation may be revoked
or modified only with the consent of the parties to the treaty and of
the third organization, unless it is established that they had otherwise
agreed.

3. When a right has arisen for a third State in conformity with
paragraph 1 of article 36, the right may not be revoked or modified by
the parlies if it is established that the right was intended not to be
revocable or subject to modification without the consent of the third
State.

4. When a right has arisen lor a third organization in conformity
with paragraph 2 of article 36, the right may not be revoked or
modified by the parties if it is established that the right was intended
not to be revocable or subject to modification without the consent of
the third organization.

5. The consent of an international organization party to the treaty
or of a third organization, as provided for in the foregoing
paragraphs, shall be governed by the relevant rules of that organiza-
tion.

Article 38. Rules in a treaty hecoming binding on third States
or third organizations through international custom

Nothing in articles 34 to 37 precludes a rule set forth in a treaty
from becoming binding upon a third State or a third organization as a
customary rule of international law, recognized as such.

PART IV
AMENDMENT AND MODIFICATION OF TREATIES

Article 39. General rule regarding the amendment of treaties

1. A treaty may be amended by agreement between the parties.
The rules laid down in part 11 apply to such an agreement except in so
far as the treaty may otherwise provide.

2. The consent of an international organization to an agreement
provided for in paragraph 1-shall be governed by the relevant rules of
that organization.

Article 40. Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment of
multilateral treaties shall be governed by the following paragraphs.
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2. Any proposal to amend a multilateral (reaty as between all the
parties must be notified to all the contracting States and contracting
organizations or, as the case may be, to all the contracting organiza-
tions, each one of which shall have the right (o take part in:

(a) the decision as to the action to be taken in regard 10 such pro-
posal;

(b) the negotiation and conclusion of any agreement for the amend-
meni of the treaty.

3. Every State or international organization entitled to become a
party to the treaty shall also be entitled to become a party to the treaty
as amended.

4, The amending agreement does not bind any party to the treaty
which does not become a party 10 the amending agreement; article 30,
paragraph 4 (b), applies in relation to such a party.

5. Any Siate or international organization which becomes a party
to the treaty after the entry into force of the amending agreement
shall, failing an expression of a different intention by that State or
organization:

(a) be considered as a party (o the trealy as amended; and

(b) be considered as a party (o the unamended treaty in relation to
any party to the treaty not bound by the amending agreement.

Article 41.  Agreement to modify multilateral treaties
between certain of the parties only

1. Two or more of the parties to a multilateral treaty may con-
clude an agreement {0 modify the treaty as between themselves alone
if:

(a) the possibility of such a modification is provided for by the
reaty: or

(b) the modification in question is not prohibited by the treaty and:

(i) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their obligations;

(ii) does not retate to a provision derogation from which is incom-
patible with the effective execution of the object and pur-
pose of the treaty as a whole.

2. Unless in a case falling under paragraph 1 (a) the treaty other-
wise provides, the parties in question shall notify the other parties of
their intention to conclude the agreement and of the modification 10
the treaty for which it provides.

Par1 vV

INVALIDITY, TERMINATION AND SUSPENSION
OF THE OPERATION OF TREATIES

SECTION 1. GENERAL PROMVISIONS

Article 42.  Validity and continuance in force of treaties

1. The validity of a treaty or of the consent of a State or an inter-
national organization 1o be bound by a treaty may be impeached only
through the application of the present articles.

2. The termination of a treaty, its denunciation or the withdrawal
of a party, may take place only as a result of the application of the
provisions of the treaty or of the present articles. The same rule ap-
plies 10 suspension of the operation of a treaty.

Article 43.  Obligations imposed by international law

independently of a treaty

The invalidity, termination or denunciation of a treaty, the
withdrawal of a party from it or the suspension of its operation, as a
result of the application of the present articles or of the provisions of
the treaty, shall not in any way impair the duty of any State or of any
international organization to fulfil any obligation embodied in the
treaty to which that State or that organization would be subject under
international law independently of the treaty.

Article 44. Separability of treaty provisions

1. A right of a party, provided for in a treaty or arising under ar-
ticle 56, to denounce, withdraw from or suspend the operation of the
treaty, may be exercised only with respect to the whole treaty unless
the treaty otherwise provides or the parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing from or
suspending the operation of a treaty recognized in the present articles
may be invohed only with respect to the whole treaty except as pro-
vided in the following paragraphs or in article 60.

3. If the ground relates solely to particular clauses, it may be in-
vohed onfy with respect to those clauses where:

(a) the said clauses are separable from the remainder of the treaty
with regard to their application;

(b) it appears from the treaty or is otherwise established that accep-
tance of those clauses was not an essential basis of the consent of the
other party or parties to be bound by the treaty as a whole; and

(¢) continued performance of the remainder of the treaty would not
be unjust.

4. In cases falling under articles 49 and 50, the State or the inter-
national organization entitled to invoke the fraud or corruption may
do so with respect either to the whole freaty or, subject to para-
graph 3, to the particular clauses alone,

5. In cases falling under articles 51, 52 and 53, no separation of
the provisions of the treaty is permitted.

Article 45. Loss of a right to invoke a ground for invalidating,
terminating withdrawing from or suspending the operation of a
treary

1. A State may no longer invoke a ground for invalidating, ter-
minating, withdrawing from or suspending the operation of a treaty
under articles 46 (o 50 or articles 60 and 62 if, atter becoming aware
of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains
in force or continues in operation, as the case may be; or

(b} it must by reason of its conduct be considered as having ac-
quiesced in the validity of the treaty or in its maintenance in force or in
operation, as the case may be.

2.  An international organization may no fonger invoke a ground
for invalidating, terminating, withdrawing from or suspending the
operation of a treaty under articles 46 to 50 or articles 60 and 62 if,
after becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains
in force or continues in operation, as the case may be; or

(&) it must by reason of the conduct of the competent organ be con-
sidered as having renounced the right 10 invoke that ground.

SECTION 2 INVALIDITY OF IREATIES
Article 46.  Provisions of internal law of a State and rules of an inter-
national organization regarding competence to conclude treaties

1. A State may not invoke the fact that its consent 10 be bound by
a treaty has been expressed in violation of a provision of its internal
law regarding competence (o conclude treaties as invalidating its con-
sent unless that violation was manifest and concerned a rule of its
internal law of fundamental importance.

2. Inthe case of paragraph 1, a violation is manifest if it would be
objectively evident to any State or an) international organization
referring in good faith to normal practice of States in the matter.

3. An international organization may not invoke the fact that its
consent to be bound by a treaty has been expressed in violation of the
rules of the organization regarding competence to conclude treaties as
invalidating its consent unless that violation was manifest and con-
cerned a rule of fundamental importance.

4. In the case of paragraph 3, a violation is manifest if it is or

ought to be within the knowledge of any contracting State or any con-
tracting organization.
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Article 47. Specific restrictions on authority to express the
consent of a State or an international organization

If the authority of a representative to express the consent of a State
or of an international organization 10 be bound by a particular treaty
has been made subject to a specific restriction, his omission to observe
that restriction may nol be invoked as invalidating the consent ex-
pressed by him unless the restriction was nolified (0 (he other
negotiating States and negotiating organizations or, as the case may
be, (o the other negotiating organizations and negotiating States prior
to his expressing such consent,

Article 48. Error

1. A State or an international organization may invoke an error in
a treaty as invalidating its conseni to be bound by the treaty if the
error relales (o a fact or situation which was assumed by that State or
that organization to exist al the time when the treaty was concluded
and formed an essential basis of the consent of that State or that
organization to be bound by the (reaty.

2. Paragraph 1 shall not apply if the State or international
organization in question contributed by its own conduct to the error
or if the circumstances were such as to put that State or that organiza-
tion on notice of a possible error.

3. Ancerror relating only to the wording of the text of a treaty does
not affect its validily; article 79 then applies.

Article 49. Fraud

A State or an international organization induced (o conclude a
treaty by the fraudulent conduct of a negotiating State or a
negotialing organization may invoke the fraud as invalidating its con-
sent 10 be bound by the treaty.

Article 50. Corruption of a representative of a State
or of an international organization

A State or an international organization the expression of whose
consent to be bound by a treaty has been procured through the corrup-
tion of its representative directly or indirectly by a negotiating State or
a negotiating organization may invoke such corruption as invalidating
its consent to be bound by the treaty.

Article 51. Coercion of a representative of a State
or of an international organization

The expression by a State or an international organization of con-
sent to be bound by a treaty which has been procured by the coercion
of the representative of that State or that organization through acts or
threats directed against him shail be without any legal effect.

Article 52, Coercion by the threat or use of force

A treaty is void if its conclusion has been procured by the threat or
use of force in violation of the principles of international law em-
bodied in the Charter of the United Nations.

Article 53.  Treaties conflicting with a peremptory norm
of general international law
(jus cogens)

A treaty is void if, at the time of its conclusion, it conflicts with a
peremptory norm of general international faw. For the purpose of the
present articles, a peremptory norm of general international law is a
norm accepted and recognized by the international community of
States as a whole as a norm from which no derogation is permitted
and which can be modified only by a subsequent norm of general in-
ternational law having the same character.

SECTION 3. TERMINATION AND SUSPENSION O THE OPERATION
OF TREATIES

Article 54. Termination of or withdrawal from a treaty
under its provisions or by consent of the parties

The termination of a treaty or the withdrawal of a party may take
place:

(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties, after consultation with
the other contracting States and the other contracting organizations
or, as the case may be, with the other contracting organizations.

Article 55. Reduction of the parties to a multilateral treaty
below the number necessary for its entry into force

Unless the treaty otherwise provides, a multilateral treaty does not
terminate by reason only of the fact that the number of the parties
falls below the number necessary for its entry into force.

Article 56. Denunciation of or withdrawal from a treaty containing
no provision regarding termination, denunciation or withdrawal

1. A treaty which contains no provision regarding its termination
and which does not provide for denunciation or withdrawal is not sub-
ject to denunciation or withdrawal unless:

(a) it is established that the parties intended to admit the possibility
of denunciation or withdrawal; or

(b) a right of denunciation or withdrawal may be implied by the
nature of the treaty.

2. A party shall give not less than twelve months’ notice of its in-
tention (o denounce or withdraw from a treaty under paragraph 1.

Article 57. Suspension of the operation of a treaty
under its provisions or by consent of the parties

The operation of a treaty in regard to all the parties or to a par-
ticular party may be suspended:

(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties, after consultation with
the other contracting States and the other contracting organizations
or, as the case may be, with the other contracting organizations.

Article 58. Suspension of the operation of a multilateral treaty
by agreement between certain of the parties only

1. Two or more parties to a multilateral treaty may conclude an
agreement to suspend the operation of provisions of the treaty, tem-
porarily and as between themselves alone, if:

(a) the possibility of such a suspension is provided for by the (reaty;
or

(b) the suspension in question is not prohibited by the treaty and:

(i) does not affect the enjoyment by the other parties of their

rights under the treaty or the performance of their obligations;

(ii) is not incompatible with the object and purpose of the treaty.

2. Unless in a case falling under paragraph I (a) the treaty other-
wise provides, the parties in question shall notify the other parties of
their intention to conclude the agreement and of those provisions of
the treaty the operation of which they intend to suspend.

Article 59. Termination or suspension of the operation
of a treaty implied by conclusion of a later treaty

1. A treaty shall be considered as terminated if all the parties to it
conclude a later treaty relating to the same subject-matter and:

(a) it appears from the later treaty or is otherwise established that
the parties intended that the matter should be governed by that treaty;
or

(b) the provisions of the later treaty are so far incompatible with
those of the earlier one that the two treaties are not capable of being
applied at the same time.

2. The earlier treaty shall he considered as only suspended in
operation if it appears from the later treaty or is otherwise established
that such was the intention of the parties.

Article 60. Termination or suspension of the operation
of a treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties en-
titles the other to invoke the breach as a ground for terminating the
treaty or suspending its operation in whole or in part.
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2. A material breach of a multilateral treaty by one of the parties
entitles:
(a) the other parties by unanimous agreement to suspend the opera-
tion of the treaty in whole or in part or to terminate it either:
(i) in the relations between themselves and the defaulting State or
international organization, or
(ii) as between all the parties;

(b) a party especially affected by the breach to invoke it as a ground
for suspending the operation of the treaty in whole or in part in the
relations between itself and (he defaulting State or international
organization;

(c) any party other than the defaulting State or international
organization to invoke the breach as a ground for suspending the
operation of the treaty in whole or in part with respect to itself if the
treaty is of such a character that a material breach of its provisions by
one party radically changes the position of every party with respect to
the further performance of its ohligations under the treaty.

3. A material breach of a treaty, for the purposes of this article,
consists in:

(a) a repudiation of the treaty not sanctioned by the present ar-
ticles; or

(b) the violation of a provision essenlial to the accomplishment of
the object or purpose of the treaty.

4. The foregoing paragraphs are without prejudice to any provi-
sion in the treaty applicable in the event of a breach.

5. Paragraphs 1 to 3 do not apply to provisions relating to the pro-
tection of the human person contained in treaties of a humanitarian
character, in particular to provisions prohibiting any form of reprisals
against persons protected by such treaties.

Article 61. Supervening impossibility of performance

1. A party may invoke the impossibility of performing a treaty as
a ground for (erminating or withdrawing from it if the impossibility
results from the permanent disappearance or destruction of an object
indispensable for the execulion of the treaty. If the impossibility is
temporary, it may be invoked only as a ground for suspending the
operation of the trealy.

2. Impossibility of performance may not be invoked by a party as
a ground for terminating, withdrawing from or suspending the opera-
tion of a treaty if the impossibility is the result of a breach by that
party either of an obligation under the treaty or of any other inter-
national obligation owed to any other party (o the treaty.

Article 62, Fundamental change of circumstances

1. A fundamental change of circumstances which has occurred
with regard to those existing at the time of the conclusion of a treaty,
and which was no( foreseen by the parties, may not be invoked as a
ground for terminating or withdrawing from the treaty unless:

(@) the existence of those circumstances constituted an essential
basis of the consent of the parties to be bound by (he treaty; and

(b) the effect of the change is radically to transform the extent of
obligations still to be performed under the (reaty.

2. A fundamental change of circumstances may not be invoked as
a ground for terminating or withdrawing from a treaty between two or
more States and one or more international organizations, if the treaty
establishes a boundary.

3. A fundamental change of circumstances may not be invoked as
a ground for terminating or withdrawing from a ftreaty if the fun-
damental change is the result of a breach by the party invoking it
either of an obligation under the treaty or of any other international
obligation owed to any other party (o the treaty.

4. If, under the foregoing paragraphs, a party may invoke a fun-
damental change of circumstances as a ground for terminating or
withdrawing from a treaty, it may also invoke the change as a ground
for suspending the operation of the treaty.

Article 63. Severance of diplomatic or consular relations

The severance of diplomatic or consular relations between States
parties (o a treaty between two or more States and one or more inter-

national organizations does not affect the legal relations established
between those States by the treaty except in so far as the existence of
diplomatic or consular relations is indispensable for the application of
the treaty.

Article 64. Emergence of a new peremptory norm
of general international law
(jus cogens)

If a new peremptory norm of general international law emerges, any
existing treaty which is in conflict with that norm becomes void and
terminates.

SECTION 4. PROCEDURL

Article 65. Procedure to be followed with respect to invalidity,
termination, withdrawal from or suspension of the operation of
a treaty

1. A party which, under the provisions of the present articles, in-
vokes either a defect in its consent to be bound by a treaty or a ground
for impeaching the validity of a treaty, terminating it, withdrawing
from it or suspending its operation, must notify the other parties of its
claim. The noltification shall indicate the measure proposed to be
taken with respect to the treaty and the reasons therefor.

2. I, after the expiry of a period which, except in cases of special
urgency, shall not be less than three months after the receipt of the
notification, no party has raised any objection, the party making the
notification may carry out in the manner provided in article 67 the
measure which it has proposed.

3. When an objection is raised by any other party, the parties shall
seek a solution through the means indicated in Article 33 of the
Charter of (he United Nations.

4, The noltification or objection made by an international
organization shall be governed by the relevant rules of that organiza-
tion,

5. Nothing in the foregoing paragraphs shall affect the rights or
obligations of the parties under any provisions in force binding the
parties with regard to the settlement of disputes.

6. Without prejudice to article 45, (he fact that a State or an inter-
national organization has not previously made the notification
prescribed in paragraph 1 shall not prevent it from making such
notification in answer (0 another party claiming performance of the
treaty or alleging its violation.

Article 66. Procedures for arbitration and conciliation

If, under paragraph 3 of article 65, no solution has been reached
within a period of 12 months following the date on which the objec-
tion was raised, the following procedures shall be followed:

(a) any one of the parties to a dispute concerning the application or
the interpretation of article 53 or article 64 may, by written notifica-
tion to the other party or parties to the dispute, submit it to arbitra-
tion in accordance with the provisions of the annex to the present ar-
ticles, unless the parties by common consent agree (o submit the
dispute (o another arbitration procedure;

(b) any one of the parties to a dispute concerning the application or
the interpretation of any of the other articles in part V of the present
articles may set in motion the conciliation procedure specified in the
annex to the present articles by submitting a request to that effect (o
the Secretary-General of the United Nations, unless the parties by
common consent agree (0 submit the dispute to another conciliation
procedure.

Article 67. Instruments for declaring invalid, terminating,
withdrawing from or suspending the operation of a treaty

1. The notification provided for under article 65, paragraph 1,
must be made in writing.

2. Any act declaring invalid, terminating, withdrawing from or
suspending the operation of a treaty pursuant to the provisions of the
treaty or of paragraphs 2 or 3 of article 65 shall be carried out through
an instrument communicated to the other parties. If the instrument
emanating from a State is not signed by the Head of State, Head of
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Government or Minister for Foreign Affairs, the representative of the
State communicating it may be called upon to produce full powers. If
the instrument emanates from an international organization, the
representative of the organization communicating it may be called
upon 1o produce powers.

Article 68. Revocation of notifications and instruments
provided for in articles 65 and 67

A notification or instrument provided for in articles 65 or 67 may be
revoked at any time before it takes effect.

SECTION 5 CONSEQUENCES OF THE INVALIDITY, TERMINATION
OR SUSPENSION OF THE OPERATION OF A TREATY

Article 69. Consequences of the invalidity of a treaty

1. A treaty the invalidity of which is established under the present
articles is void. The provisions of a void treaty have no legal force.

2. If acts have nevertheless been performed in reliance on such a
treaty:

(a) each party may require any other party to establish as far as
possible in their mutual relations the position that would have existed
if the acts had not been performed;

(b) acts performed in good faith before the invalidity was invoked
are not rendered unlawful by reason only of the invalidity of the
treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does
not apply with respect to the party to which the fraud, the act of cor-
ruption or the coercion is imputable.

4. In the case of the invalidity of the consent of a particular State
or a particular international organization to be bound by a
multilateral treaty, the foregoing rules apply in the refations between
that State or that organization and the parties to the treaty.

Article 70. Consequences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties otherwise
agree, the termination of a treaty under its provisions or in accordance
with the present articles:

(a) releases the parties from any obligation further to perform the
treaty;

(b) does not affect any right, obligation or legal situation of the
parties created through the execution of the treaty prior to its termina-
tion.

2. If a State or an international organization denounces or
withdraws from a multilateral treaty, paragraph 1 applies in the rela-
tions between that State or that organization and each of the other
parties (o the treaty from the datc when such denunciation or
withdrawal takes effect.

Article 71. Consequences of the invalidity of a treaty which con-
flicts with a peremptory norm of general international law

1. In the case of a treaty which is void under article 53 the parties
shall:

(@) eliminate as far as possible the consequences of any act per-
formed in reliance on any provision which conflicts with the peremp-
tory norm of general international law; and

(b) bring their mutual relations into conformity with the peremp-
tory norm of genera! international law.

2. 1nthe case of a treaty which becomes void and terminates under
article 64, the termination of the treaty:

(a) releases the parties from any obligation further to perform the
treaty;

(b) does not affect any right, obligation or legal situation of the
parties created through the execution of the treaty prior to its termina-
tion; provided that those rights, obligations or situations may
thereafter be maintained only to the extent that their maintenance is
not in itself in conflict with the new peremptory norm of general inter-
national law.

Article 72. Consequences of the suspension
of the operation of a treaty

1. Unless the treaty otherwise provides or the parties otherwise
agree, the suspension of the operation of a treaty under its provisions
or in accordance with the present articles:

(a) releases the parties between which the operation of the treaty is
suspended from the obligation to perform the treaty in their mutual
relations during the period of suspension;

(b) does not otherwise affect the legal relations between the parties
established by the treaty.

2. During the period of the suspension the parties shall refrain
from acts tending to obstruct the resumption of the operation of the
treaty.

ParT VI
MISCELLANEOUS PROVISIONS

Article 73. Cases of succession of States, responsibility of a State or
of an international organization, outbreak of hostilities, termina-
tion of the existence of an organization and termination of partici-
pation by a State in the membership of an organization

1. The provisions of the present articles shall not prejudge any
question that may arise in regard to a trealy between one or more
States and one or more international organizations from a succession
of States or from the international responsibility of a State or from the
outbreak of hostilities between States parties to that treaty.

2. The provisions of the present articles shall not prejudge any
question that may arise in regard to a treaty from the international
responsibility of an international organization, from the termination
of the existence of the organization or from the termination of par-
ticipation by a State in the membership of the organization.

Article 74. Diplomatic and consular relations
and the conclusion of treaties

The severance or absence of diplomatic or consular relations be-
tween two or more States does not prevent the conclusion of treaties
between two or more of those States and one or more international
organizations. The conclusion of such a treaty does not in itself affect
the situation in regard to diplomatic or consufar relations.

Article 75. Case of an aggressor State

The provisions of the present articles are without prejudice to any
obligation in relation to a treaty between one or more States and one
or more international organizations which may arise for an aggressor
State in consequence of measures taken in conformity with the
Charter of the United Nations with reference to that State's aggres-
sion.

Parrt VII

DEPOSITARIES, NOTIFICATIONS,
CORRECTIONS AND REGISTRATION

Article 76.  Depositaries of treaties

1. The designation of the depositary of a treaty may be made by
the negotiating States and the negotiating organizations or, as the case
may be, the negotiating organizations, either in the treaty itself or in
some other manner. The depositary may be one or more States, an in-
ternational organization or the chief administrative officer of the
organization.

2. The functions of the depositary of a treaty are international in
character and the depositary is under an obligation to act impartially
in their performance. In particular, the fact that a treaty has not
entered into force between certain of the parties or that a difference
has appeared between a State or an international organization and a
depositary with regard to the performance of the latter’s functions
shall not affect that obligation.
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Article 77. Functions of depositaries

1. The functions of a depositary, unless otherwise provided in the
treaty or agreed by the contracting States and contracting organiza-
tions or, as the case may be, by the contracting organizations, com-
prise in particular:

(a) keeping custody of the original text of the treaty, of any full
powers and powers delivered to the depositary;

(b) preparing certified copies of the original text and preparing any
further text of the treaty in such additional languages as may be re-
quired by the treaty and transmitting them to the parties and to the
States and international organizations or, as the case may be, to the
organizations entitled to become parties to the (reaty;

(c) receiving any signatures to the treaty and receiving and keeping
custody of any instruments, notifications and communications
relating to it;

(d) examining whether the signature or any instrument, natification
or communication relating to the treaty is in due and proper form and,
if need be, bringing the matter to the attention of the State or interna-
tional organization in question;

(e) informing the parties and the States and international organiza-
tions or, as the case may be, the organizations entitled to become par-
ties to the treaty of acts, notifications and communications relating to
the (reaty;

(f) informing the States and international organizations or, as the
case may be, the organizations entitled to become parties to the treaty
when the number of signatures or of instruments of ratification, in-
struments relating to an act of formal confirmation, or instruments of
acceptance, approval or accession required for the entry into force of
the treaty has been received or deposited;

(g) registering the treaty with the Secretariat of the United Nations;

(h) performing the functions specified in other provisions of the
present articles.

2. In the event of any difference appearing between a State or an
international organization and the depositary as to the performance of
the latter’s functions, the depositary shall bring the question to the at-
tention of:

(a) the signatory States and organizations and the contracting
States and contracting organizations; or

(b) where appropriate, the competent organ of the organization
concerned.

Article 78. Notifications and communications

Except as the trealy or the present articles otherwise provide, any
notification or communication to be made by any State or any inter-
national organization under the present articles shall:

(a) if there is no depositary, be transmitted direct to the States and
organizations or, as the case may be, to the organizations for which it
is intended, or if there is a depositary, to the latter;

(b) be considered as having been made by the State or organization
in question only upon its receipt by the State or the organization to
which it was transmitted or, as the case may be, upon its receipt by the
depositary;

(¢) if transmitted to a depositary, be considered as received by the
State or organization for which it was intended only when the latter
State or organization has been informed by the depositary in ac-
cordance with article 77, paragraph 1 (e).

Article 79. Correction of errors in texts
or in certified copies of treaties

1. Where, after the authentication of the text of a treaty, the
signatory States and international organizations and the contracting
States and contracting organizations are agreed that it contains an er-
ror, the error shall, unless the said States and organizations decide
upon some other means of correction, be corrected:

(@) by having the appropriate correction made in the text and caus-
ing the correction to be initialled by duly authorized representatives;

(b) by executing or exchanging an instrument or instruments setting
out the correction which it has been agreed to make; or

(c) by executing a corrected text of the whole treaty by the same
procedure as in the case of the original fext.

2. Where the treaty is one for which there is a depositary, the lat-
ter shall notify the signatory States and international organizations
and the contracting States and contracting organizations of the error
and of the proposal to correct it and shall specify an appropriate time-
limit within which objection to the proposed correction may be raised.
If, on the expiry of the time-limit:

(a) no objection has been raised, the depositary shall make and in-
itial the correction in the text and shall execute a procés-verbal of the
rectification of the text and communicate a copy of it to the parties
and to the States and organizations entitled to become parties to the
treaty;

(b) an objection has been raised, the depositary shall communicate
the objection to the signatory States and organizations and to the con-
tracting States and contracting organizations.

3. The rules in paragraphs 1 and 2 apply also where the text has
been authenticated in two or more languages and it appears that there
is a lack of concordance which the signatory States and international
organizations and the contracting States and contracting organiza-
tions agree should be corrected.

4. The corrected text replaces the defective text ab initio, unless
the signatory States and international organizations and the contrac-
ting States and contracting organizations otherwise decide.

5. The correction of the text of a treaty that has been registered
shall be notified to the Secretariat of the United Nations.

6. Where an error is discovered in a certified copy of a treaty, the
depositary shall execute a procés-verbal specifying the rectification
and communicate a copy of it to the signatory States and international
organizations and to the contracting States and contracting organiza-
tions.

Article 80. Registration and publication of treaties

1. Treaties shall, after their entry into force, be transmitted to the
Secretariat of the United Nations for registration or filing and record-
ing, as the case may be, and for publication.

2. The designation of a depositary shall constitute authorization
for it to perform the acts specified in the preceding paragraph.

ANNEX

Arbitration and conciliation procedures established
in application of article 66

I. ESTABLISHMENT OF THE ARBITRAL TRIBUNAL
OR CONCILIATION COMMISSION

1. A list consisting of qualified jurists, from which the parties (0 a
dispute may choose the persons who are to constitute an arbitral
tribunal or, as the case may be, a conciliation commission, shall be
drawn up and maintained by the Secretary-General of the United Na-
tions. To this end, every State which is a Member of the United
Nations or a State party to the present articles and any international
organization to which the present articles have become applicable
shall be invited to nominate two persons, and the names of the persons
so nominated shall constitute the list, a copy of which shall be
transmitted to the President of the International Court of Justice. The
term of a person on the list, including that of any person nominated to
fill a casual vacancy, shall be five years and may be renewed. A person
whose term expires shall continue to fulfil any function for which he
shall have been chosen under the following paragraphs.

2. When notification has been made under article 66, paragraph
(a), the dispute shall be brought before an arbitral (ribunal. When a
request has been made to the Secretary-General under article 66,
paragraph (b), the Secretary-General shall bring the dispute before a
conciliation commission. Both the arbitral tribunal and the concilia-
tion commission shall be constituted as follows:

The States and international organizations which constitute one of
the parties to the dispute shall appoint by common consent:
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(a) one arbitrator or, as the case may be, one conciliator, who may
or may not be chosen from the list referred to in paragraph 1; and

(b) one arbitrator or, as the case may be, one conciliator, who shall
be chosen from among those included in the list and shall not be of the
nationality of any of the States or nominated by any of the organiza-
tions which constitute that party to the dispute.

The States and international organizations which constitute the
other party to the dispute shall appoint two arbitrators or, as the case
may be, two conciliators, in the same way.

The four persons chosen by the parties shall be appointed within
sixty days following the date on which the other party to the dispute
receives notification under article 66, paragraph (a), or on which the
Secretary-General receives the request for conciliation.

The four persons so chosen shall, within sixty days following the
date of the last of their own appointments, appoint from the list a
fifth arbitrator or, as the case may be, conciliator, who shall be chair-
man,

If the appointment of the chairman, or of any of the arbitrators or,
as the case may be, conciliators, has not been made within the period
prescribed above for such appointment, it shall be made by the
Secretary-General of the United Nations within sixty days following
the expiry of that period. The appointment of the chairman may be
made by the Secretary-General either from the list or from the
membership of the International Law Commission. Any of the
periods within which appointments must be made may be extended by
agreement between the parties to the dispute. If the United Nations is
a party or is included in one of the parties to the dispute, the
Secretary-General shall transmit the above-mentioned request to the
President of the International Court of Justice, who shall perform the
functions conferred upon the Secretary-General under this sub-
paragraph.

Any vacancy shall be filled in the manner prescribed for the initial
appointment.

The appointment of arbitrators or conciliators by an international
organization provided for in paragraphs 1 and 2 shall be governed by
the relevant rules of that organization.

11. FUNCTIONING OF THE ARBITRAL TRIBUNAL

3. Unless the parties to the dispute otherwise agree, the Arbitral
Tribunal shall decide its own procedure, assuring to each party to the
dispute a full opportunity to be heard and to present its case.

4. The Arbitral Tribunal, with the consent of the parties to the
dispute, may invite any interested State or international organization
to submit to it its views orally or in writing.

5. Decisions of the Arbitral Tribunat shall be adopted by a major-
ity vote of the members. In the event of an equality of votes, the chair-
man shall have a casting vote.

6. When one of the parties to the dispute does not appear before
the Tribunal or fails to defend its case, the other party may request the
Tribunal to continue the proceedings and to make its award. Before
making its award, the Tribunai must satisfy itself not only that it has
jurisdiction over the dispute but also that the claim is well founded in
fact and law.

7. The award of the Arbitral Tribunal shall be confined to the
subject-matter of the dispute and state the reasons on which it is
based. Any member of the Tribunal may attach a separate or dis-
senting opinion to the award.

8. The award shall be final and without appeal. it shall be com-
plied with by all parties to the dispute.

9. The Secretary-General shall provide the Tribunal with such
assistance and facilities as it may require. The expenses of the
Tribunal shall be borne by the United Nations.

1H. FUNCTIONING OF THE CONCILIATION COMMISSION

10. The Conciliation Commission shall decide its own procedure.
The Commission, with the consent of the parties to the dispute, may
invite any party to the treaty to submit to it its views orally or in

writing. Decisions and recommendations of the Commission shall be
made by a majority vote of the five members.

11. The Commission may draw the attention of the parties to the
dispute to any measures which might facilitate an amicable settlement.

12. The Commission shall hear the parties, examine the claims
and objections, and make proposals to the parties with a view to
reaching an amicable settlement of the dispute.

13. The Commission shall report within twelve months of its con-
stitution. 1ts report shall be deposited with the Secretary-General and
transmitted to the parties to the dispute, The report of the Commis-
sion, including any conclusions stated therein regarding the facts or
questions of law, shall not be binding upon the parties and it shall
have no other character than that of recommendations submitted
for the consideration of the parties in order to facilitate an amicable
settlement of the dispute.

14. The Secretary-General shall provide the Commission with
such assistance and facilities as it may require. The expenses of the
Commission shall be borne by the United Nations.

CONSIDERATION BY THE COMMISSION
OF THE DRAFT ARTICLES

3. Mr. SUCHARITKUL (Chairman of the Drafting
Committee) said that the Drafting Committee was sub-
mitting, in document A/CN.4/L.341, the text of the
draft articles it had adopted on the law of treaties be-
tween States and international organizations or between
international organizations, which had been referred to
it by the Commission during the current session, namely
article 2, subparagraph 1 (#), articles 27 to 36, 36 bis,
37 to 80 and the annex. Pursuant to a decision of the
Commission, the Drafting Committee had also examin-
ed article S, which had been added to the draft only at
the previous session, as well as its consequential effects
on article 20. The document therefore included the texts
of article 5 and of a new paragraph 3 to be added to ar-
ticle 20. Furthermore, in its consideration of certain of
the articles referred to it at the current session, in par-
ticular article 47, the Committee had seen fit, taking in-
to account the debate in the Commission on those ar-
ticles, to recommend that changes should be made to
two of the articles which had been adopted on second
reading at the preceding session of the Commission,
relating to the ‘‘powers’ of the representative of an
international organization. Therefore new versions
of article 2, subparagraph 1 (¢ bis), and article 7,
paragraph 4, were included in the document for the
consideration of the Commission.

4. He thanked all the members of the Drafting Com-
mittee, and in particular the Special Rapporteur,
Mr. Reuter, for their co-operation, which had enabled
the Committee 10 complete its work on the topic in vir-
tually record time. That might make it possible for the
Commission to finish the second reading of the draft ar-
ticles at its present session, as requested by the General
Assembly in its resolution 36/114.

5. The Committee had been guided in its work by a
number of criteria, which explained many of the draft-
ing changes made. First, as the Commission itself had
done throughout its work on the topic, the Committee
had kept constantly in mind the intention to preserve as
far as possible the spirit of the 1969 Vienna Convention



