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is understood that the inclusion of certain crimes in the
Code does not affect the status of other crimes under inter-
national law, and that the adoption of the Code does not in
any way preclude the further development of this impor-
tant area of law.

B. Recommendation of the Commission

47. The Commission considered various forms which
the draft Code of Crimes against the Peace and Security
of Mankind could take; these included an international
convention, whether adopted by a plenipotentiary confer-
ence or by the General Assembly; incorporation of the
Code in the statute of an international criminal court; or
adoption of the Code as a declaration by the General
Assembly.

48. The Commission recommends that the General
Assembly select the most appropriate form which would
ensure the widest possible acceptance of the draft Code.

C. Tribute to the Special Rapporteur,
Mr. Doudou Thiam

49. At its 2454th meeting, on 5 July 1996, the Commis-
sion, after adopting the text of the articles of the draft
Code against the Peace and Security of Mankind on sec-
ond reading, adopted the following resolution by accla-
mation:

The International Law Commission,

Having adopted the draft Code of Crimes against the Peace and
Security of Mankind,

Expresses to the Special Rapporteur, Mr. Doudou Thiam, its deep
appreciation and warm congratulations for the outstanding contribution
he has made to the preparation of the draft Code by his tireless efforts
and devoted work, and for the results achieved in the elaboration of the
draft Code of Crimes against the Peace and Security of Mankind.

D. Articles of the draft Code of Crimes against
the Peace and Security of Mankind

50. The text of, and commentaries to, draft articles 1 to
20 as finally adopted by the Commission at its
forty-eighth session are reproduced below.

DRAFT CODE OF CRIMES AGAINST
THE PEACE AND SECURITY OF MANKIND

PART ONE

GENERAL PROVISIONS

Article 1. Scope and application
of the present Code

1. The present Code applies to the crimes against
the peace and security of mankind set out in part two.

2. Crimes against the peace and security of man-
kind are crimes under international law and punish-

able as such, whether or not they are punishable
under national law.

Commentary

(1) As the first article in the draft Code of Crimes
against the Peace and Security of Mankind, article 1
addresses as a preliminary matter the scope and applica-
tion of the provisions of the Code.

(2) Paragraph 1 restricts the scope and application of
the Code to those crimes against the peace and security of
mankind that are set out in part two. This provision is not
intended to suggest that the Code covers exhaustively all
crimes against the peace and security of mankind, but
rather to indicate that the scope and application of the
Code are limited to those crimes dealt with in part two.

(3) The phrase "crimes against the peace and security of
mankind" should be understood in this provision of the
Code as referring to the crimes listed in part two. The
Commission considered adding to the end of paragraph 1
the phrase "hereinafter referred to as crimes against the
peace and security of mankind" so as to dispel any
possible misunderstanding. It, however, felt that such
an addition would make the paragraph unnecessarily
cumbersome.

(4) The Commission decided not to propose a general
definition of crimes against the peace and security of
mankind. It took the view that it should be left to practice
to define the exact contours of the concept of crimes
against peace, war crimes and crimes against humanity, as
identified in article 6 of the Charter of the Niiraberg
Tribunal.33

(5) Paragraph 2 addresses two fundamental principles
relating to individual responsibility for the crimes against
the peace and security of mankind under international
law.

(6) The opening clause of paragraph 2 indicates that
international law provides the basis for the criminal char-
acterization of the types of behaviour which constitute
crimes against the peace and security of mankind under
part two. Thus, the prohibition of such types of behaviour
and their punishability are a direct consequence of inter-
national law.

(7) This provision is consistent with the Charter and the
Judgment of the Niiraberg Tribunal.34 Article 6 of the
Charter authorized the Nuraberg Tribunal to try and pun-
ish individuals for three categories of crimes under inter-
national law, namely crimes against peace, war crimes
and crimes against humanity. In its Judgment, the N urn-
berg Tribunal recognized the existence of duties incum-
bent upon individuals by virtue of international law.
"That international law imposes duties and liabilities
upon individuals as well as upon States has long been

33 Charter of the International Military Tribunal annexed to the Lon-
don Agreement of 8 August 1945 for the prosecution and punishment
of the major war criminals of the European Axis (United Nations,
Treaty Series, vol. 82, p . 279).

34 The General Assembly unanimously affirmed the Nurnberg Prin-
ciples in its resolution 95 (I).
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recognized."35The Nurnberg Tribunal also recognized
that individuals could incur criminal responsibility and be
liable to punishment as a consequence of violating their
obligations under international law. In this regard, the
Nurnberg Tribunal expressly stated "that individuals
can be punished for violations of international law."36

(8) The Commission recognized the general principle of
the direct applicability of international law with respect to
individual responsibility and punishment for crimes under
international law in Principle I of the Nurnberg Principles.
Principle I provides that "Any person who commits an act
which constitutes a crime under international law is
responsible therefor and liable to punishment." As indi-
cated in the commentary to this provision, "The general
rule underlying Principle I is that international law may
impose duties on individuals directly without any inter-
position of internal law."37 This principle was also articu-
lated in article 1 of the draft Code of Offences against the
Peace and Security of Mankind adopted by the Commis-
sion in 1954 (hereinafter referred to as the "1954 draft
Code").38

(9) The concluding clause of paragraph 2 confirms that
international law applies to crimes against the peace and
security of mankind irrespective of the existence of any
corresponding national law. The result is the autonomy of
international law in the criminal characterization of the
types of behaviour which constitute crimes against the
peace and security of mankind under part two.

(10) The said clause states that the characterization, or
the absence of characterization, of a particular type of
behaviour as criminal under national law has no effect on
the characterization of that type of behaviour as criminal
under international law. It is conceivable that a particular
type of behaviour characterized as a crime against the
peace and security of mankind in part two might not be
prohibited or might even be imposed by national law. It is
also conceivable that such behaviour might be character-
ized merely as a crime under national law, rather than as a
crime against the peace and security of mankind under
international law. None of those circumstances could
serve as a bar to the characterization of the type of con-
duct concerned as criminal under international law. The
distinction between characterization as a crime under
national law and characterization as a crime under inter-
national law is significant since the corresponding legal
regimes differ. This distinction has important implications
with respect to the non bis in idem principle addressed in
article 12.

(11) This provision is consistent with the Charter and
the Judgment of the Nurnberg Tribunal. The Charter of
the Nurnberg Tribunal expressly referred to the relation-
ship between international law and national law with
respect to the criminal characterization of particular con-
duct only in relation to crimes against humanity. Article 6,

35 Nazi Conspiracy and Aggression: Opinion and Judgment (Wash-
ington, United States Government Printing Office, 1947), p. 52.

36 Ibid.
37 Yearbook . . . 1950, vol. II, p. 374, document A/1316, para. 99.
38 See footnote 12 above. Article 1 stated that "Offences against the

peace and security of mankind, as defined in this Code, are crimes
under international law, for which the responsible individuals shall be
punished".

subparagraph (c) of the Charter characterized as crimes
against humanity certain types of conduct "whether or not
in violation of the domestic law where perpetrated". In its
Judgment, the Nurnberg Tribunal recognized in general
terms what is commonly referred to as the supremacy of
international criminal law over national law in the context
of the obligations of individuals. In this regard, the Nurn-
berg Tribunal stated that "the very essence of the Charter
is that individuals have international duties which tran-
scend the national obligations of obedience imposed by
the individual State".39

(12) The Commission recognized the general principle
of the autonomy of international law over national law
with respect to the criminal characterization of conduct
constituting crimes under international law in Principle II
of the Nurnberg Principles which stated as follows: "The
fact that internal law does not impose a penalty for an act
which constitutes a crime under international law does
not relieve the person who committed the act from
responsibility under international law."

(13) It must be pointed out that the clause under consid-
eration concerns only the criminal characterization of cer-
tain types of conduct as constituting crimes against the
peace and security of mankind under part two. It is with-
out prejudice to national competence in relation to other
matters of criminal law or procedure, such as the penal-
ties, evidentiary rules, etc., particularly since national
courts are expected to play an important role in the imple-
mentation of the Code.

Article 2. Individual responsibility

1. A crime against the peace and security of man-
kind entails individual responsibility.

2. An individual shall be responsible for the crime
of aggression in accordance with article 16.

3. An individual shall be responsible for a crime
set out in article 17,18,19 or 20 if that individual:

(a) Intentionally commits such a crime;

(b) Orders the commission of such a crime which
in fact occurs or is attempted;

(c) Fails to prevent or repress the commission of
such a crime in the circumstances set out in article 6;

(d) Knowingly aids, abets or otherwise assists,
directly and substantially, in the commission of such a
crime, including providing the means for its commis-
sion;

(e) Directly participates in planning or conspiring
to commit such a crime which in fact occurs;

(/) Directly and publicly incites another individual
to commit such a crime which in fact occurs;

(g) Attempts to commit such a crime by taking
action commencing the execution of a crime which

39 Nazi Conspiracy and Aggression . . . (see footnote 35 above),
p. 53.
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does not in fact occur because of circumstances inde-
pendent of his intentions.

Commentary

(1) The principle of individual responsibility for crimes
under international law was clearly established at Nurn-
berg. The Charter of the Niirnberg Tribunal provided for
the trial and punishment of persons who committed
crimes against peace, war crimes or crimes against
humanity.40 The Ntlrnberg Tribunal confirmed the direct
applicability of international criminal law with respect to
the responsibility and punishment of individuals for vio-
lations of this law:

It was submitted that international law is concerned with the actions
of sovereign States, and provides no punishment for individuals . . . In
the opinion of the Tribunal, [this submission] must be rejected. That
international law imposes duties and liabilities upon individuals as well
as upon States has long been recognized.41

The Nurnberg Tribunal further concluded that "individ-
uals can be punished for violations of international
law".42 The principle of individual responsibility and
punishment for crimes under international law recognized
at Nurnberg is the cornerstone of international criminal
law. This principle is the enduring legacy of the Charter
and the Judgment of the Nurnberg Tribunal which gives
meaning to the prohibition of crimes under international
law by ensuring that the individuals who commit such
crimes incur responsibility and are liable to punishment.
The principle of individual responsibility and punishment
for crimes under international law was reaffirmed in the
statute of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of
the Former Yugoslavia since 199143 (art. 7, para. 1 and
art. 23, para. 1) and the statute of the International Crimi-
nal Tribunal for the Prosecution of Persons Responsible
for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide
and Other Such Violations Committed in the Territory of
Neighbouring States between 1 January and 31 December
I99444 (art £ p a r a j an(i a r t 22, para. 1). This principle
was also reaffirmed by the Commission in the Nurnberg
Principles (Principle I) and in the 1954 draft Code (art. 1).
The punishment of individuals for the crimes covered by
the Code is addressed in article 3 (Punishment) and dis-
cussed in the commentary thereto.

(2) The principles of individual criminal responsibility
which determine whether an individual can be held
accountable for a crime against the peace and security of
mankind are set forth in articles 2 to 7 of part one. As the
first article in this series of articles, article 2 deals with a
number of important general principles concerning indi-

40 Charter of the Niirnberg Tribunal, art. 6.
41 Nazi Conspiracy and Aggression . . . (see footnote 35 above),

p. 52.
42 Ibid., p . 53.
43 Hereinafter referred to as the "International Tribunal for the

Former Yugoslavia". Reference texts are reproduced in Basic Docu-
ments, 1995 (United Nations publication, Sales No. E/F.95.III.P.1).

44 Hereinafter referred to as the "International Tribunal for Rwanda".
Security Council resolution 955 (1994) of 8 November 1994, annex.

vidual criminal responsibility. Paragraph 1 establishes the
general principle of individual responsibility for the
crimes covered by the Code. Paragraph 2 reaffirms this
principle with respect to the crime of aggression as pro-
vided in article 16 which deals with the forms of partici-
pation. Paragraph 3 addresses the various forms of par-
ticipation by which an individual incurs responsibility for
the other crimes listed in part two of the Code.

(3) Paragraph 1 reaffirms the principle of individual
responsibility for crimes under international law with
respect to crimes against the peace and security of man-
kind. This is clearly indicated by the recognition of the
fact that such a crime "entails individual responsibility".
Notwithstanding the scope and application of the Code
provided for in article 1, paragraph 1, article 2, para-
graph 1, is formulated in general terms to reaffirm the
general principle of individual criminal responsibility
with respect to all crimes against the peace and security of
mankind irrespective of whether such crimes are listed in
the Code. The Commission considered that it was impor-
tant to reaffirm this general principle in relation to all
crimes against the peace and security of mankind to avoid
any question concerning its application to crimes of such
a character that were not listed in part two. The Commis-
sion adopted a restrictive approach to the inclusion of
crimes in part two while recognizing that there might be
other crimes of the same character that were not presently
covered by the Code.

(4) Paragraph 1 also indicates that the scope of applica-
tion of the Code ratione personae is limited to "individ-
uals" meaning natural persons. It is true that the act for
which an individual is responsible might also be attribut-
able to a State if the individual acted as an "agent of the
State", "on behalf of the State", "in the name of the State"
or as a de facto agent, without any legal power. For this
reason, article 4 (Responsibility of States) establishes that
the criminal responsibility of individuals is "without
prejudice to any question of the responsibility of States
under international law."

(5) Paragraph 2 deals with individual responsibility for
the crime of aggression. In relation to the other crimes
included in the Code, paragraph 3 indicates the various
manners in which the role of the individual in the com-
mission of a crime gives rise to responsibility: he shall be
responsible if he committed the act which constitutes the
crime; if he attempted to commit the act; if he failed to
prevent the commission of the act; if he incited the com-
mission of the act; if he participated in the planning of the
act; if he was an accomplice in its commission. In relation
to the crime of aggression, it was not necessary to indicate
these different forms of participation which entail the
responsibility of the individual, because the definition of
the crime of aggression in article 16 already provides all
the elements necessary to establish the responsibility.
According to that article, an individual is responsible for
the crime of aggression when, as a leader or organizer, he
orders or actively participates in the planning, prepara-
tion, initiation or waging of aggression committed by a
State. The crime of aggression has particular features
which distinguish it from the other offences under the
Code. Aggression can be committed only by individuals
who are agents of the State and who use their power to
give orders and the means it makes available in order to
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commit this crime. All the situations listed in paragraph 3
which would have application in relation to the crime of
aggression are already found in the definition of that
crime contained in article 16. Hence the reason to have a
separate paragraph for the crime of aggression in article 2.

(6) Paragraph 3 addresses the various ways in which an
individual incurs responsibility for participating in or
otherwise contributing significantly to a crime set out in
articles 17 (Crime of genocide), 18 (Crimes against
humanity), 19 (Crimes against United Nations and associ-
ated personnel) or 20 (War crimes), namely, by the com-
mission of a crime (subparagraph (a)), by complicity in a
crime (subparagraphs (b) to if)) or by the attempt to com-
mit a crime (subparagraph (g)). Participation only entails
responsibility when the crime is actually committed or at
least attempted. In some cases it was found useful to men-
tion this requirement in the corresponding subparagraphs
in order to dispel possible doubts. It is of course under-
stood that the requirement only extends to the application
of the Code and does not purport to be the assertion of a
general principle in the characterization of participation
as a source of criminal responsibility.45

(7) Subparagraph (a) addresses the responsibility of the
individual who actually "commits such a crime". This
subparagraph provides that an individual who performs
an unlawful act or omission is criminally responsible for
this conduct under the subparagraph. As recognized by
the Nurnberg Tribunal, an individual has a duty to comply
with the relevant rules of international law and therefore
may be held personally responsible for failing to perform
this duty. Subparagraph (a) is intended to cover two pos-
sible situations in which an individual "commits" a crime
by means of an act or an omission depending on the rule
of law that is violated. In the first situation, an individual
incurs criminal responsibility for the affirmative conduct
of performing an act in violation of the duty to refrain
from performing such an act. In the second situation, an
individual incurs criminal responsibility for an omission
by failing to perform an act in violation of the duty to per-
form such an act. While recognizing that the word "com-
mit" is generally used to refer to intentional rather than
merely negligent or accidental conduct, the Commission
decided to use the phrase "intentionally commits" to fur-
ther underscore the necessary intentional element of
crimes against the peace and security of mankind. The
principle of individual criminal responsibility under
which an individual who commits a crime is held account-
able for his own conduct set forth in subparagraph (a) is
consistent with the Charter of the Nurnberg Tribunal
(art. 6), the Convention on the Prevention and Punish-
ment of the Crime of Genocide (art. II), the Geneva Con-
ventions of 12 August 1949,46 the statute of the Interna-
tional Tribunal for the Former Yugoslavia (art. 7, para. 1)
and the statute of the International Tribunal for Rwanda

45 This limitation does not in any way affect the application of the
general principles independently of the Code or of similar provisions
contained in other instruments, notably article III of the Convention on
the Prevention and Punishment of the Crime of Genocide.

46 See the article common to the four Geneva Conventions: Geneva
Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, art. 49; Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea, art. 50; Geneva Convention relative
to the Treatment of Prisoners of War, art. 129; Geneva Convention
relative to the Protection of Civilian Persons in Time of War, art. 146.

(art. 6, para. 1). This principle is also consistent with the
Nurnberg Principles (Principle I) adopted by the Com-
mission.

(8) Subparagraph (b) addresses the responsibility of the
superior who "orders the commission of such a crime".
This subparagraph provides that an individual who orders
the commission of a crime incurs responsibility for that
crime. This principle of criminal responsibility applies to
an individual who is in a position of authority and uses his
authority to compel another individual to commit a crime.
The superior who orders the commission of the crime is
in some respects more culpable than the subordinate who
merely carries out the order and thereby commits a crime
that he would not have committed on his own initiative.
The superior contributes significantly to the commission
of the crime by using his position of authority to compel
the subordinate to commit a crime. The superior who
orders the subordinate to commit a crime fails to perform
two essential duties which are incumbent upon every
individual who is in a position of authority. First, the
superior fails to perform the duty to ensure the lawful
conduct of his subordinates. Secondly, the superior vio-
lates the duty to comply with the law in exercising his
authority and thereby abuses the authority that is inherent
in his position.

(9) The principle of the criminal responsibility of a
superior for purposes of the Code applies only to those
situations in which the subordinate actually carries out or
at least attempts to carry out the order to commit the
crime, as indicated by the phrase "which in fact occurs or
is attempted". In the first case, the criminal responsibility
of a superior is limited to situations in which a subordi-
nate actually carries out the order to commit a crime. This
limitation on the criminal responsibility of a superior for
the crimes contained in articles 17 to 20 is a consequence
of the limited scope of the Code which covers only those
crimes under international law which are of such a char-
acter as to threaten international peace and security, as
discussed in paragraph (6) above. Notwithstanding the
absence of criminal responsibility under the Code, the
superior who gives an order to commit a crime which is
not carried out would still be subject to the penal or disci-
plinary measures provided by national law. In the second
case, the criminal responsibility of a superior is extended
to include situations in which a subordinate attempts and
fails to carry out the order to commit a crime since the
subordinate would incur criminal responsibility in such a
situation under subparagraph (g). It would clearly be a
travesty of justice to hold the subordinate responsible for
attempting to commit a crime pursuant to the order of his
superior while permitting the superior to escape respon-
sibility as a result of the subordinate's failure to success-
fully carry out the orders. The principle of individual
criminal responsibility under which an individual who
orders the commission of a crime is held accountable for
that crime set forth in subparagraph (b) is consistent with
the Geneva Conventions of 12 August 1949,47 the statute
of the International Tribunal for the Former Yugoslavia
(art. 7, para. 1) and the statute of the International Tribu-
nal for Rwanda (art. 6, para. 1). As indicated in paragraph
(6) above, the limitations contained in this subparagraph
do not affect the application of the general principles of

47 Ibid.
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individual criminal responsibility independently of the
Code or of a similar provision contained in another instru-
ment.
(10) Subparagraph (c) addresses the responsibility of
the superior who "fails to prevent or repress the commis-
sion of such a crime" by a subordinate "in the circum-
stances set out in article 6". This subparagraph reaffirms
the responsibility of a superior for the failure to perform
his duty to prevent or repress the commission of a crime
by his subordinate in the circumstances set out in article 6
(Responsibility of the superior). This principle of individ-
ual criminal responsibility is addressed in article 6 and
discussed in the commentary thereto.
(11) Subparagraph (d) addresses the criminal respon-
sibility of the accomplice who "assists . . . in the commis-
sion of such a crime". This subparagraph provides that an
individual who "aids, abets or otherwise assists" in the
commission of a crime by another individual incurs
responsibility for that crime if certain criteria are met. The
accomplice must knowingly provide assistance to the per-
petrator of the crime. Thus, an individual who provides
some type of assistance to another individual without
knowing that this assistance will facilitate the commis-
sion of a crime would not be held accountable under sub-
paragraph (d). In addition, the accomplice must provide
the kind of assistance which contributes directly and sub-
stantially to the commission of the crime, for example by
providing the means which enable the perpetrator to com-
mit the crime. Thus, the form of participation of an
accomplice must entail assistance which facilitates the
commission of a crime in some significant way. In such a
situation, an individual is held responsible for his own
conduct which contributed to the commission of the crime
notwithstanding the fact that the criminal act was carried
out by another individual. The principle of individual
criminal responsibility for complicity in the commission
of a crime set forth in subparagraph (d) is consistent with
the Charter of the Nurnberg Tribunal (art. 6), the Conven-
tion on the Prevention and Punishment of the Crime of
Genocide (art. Ill, subpara. (e)), the statute of the Interna-
tional Tribunal for the Former Yugoslavia (art. 7, para. 1)
and the statute of the International Tribunal for Rwanda
(art. 6, para. 1). This principle is also consistent with the
Nurnberg Principles (Principle VII) and the 1954 draft
Code (art. 2, para. 13 (iii)).
(12) The Commission concluded that complicity could
include aiding, abetting or assisting ex post facto, if this
assistance had been agreed upon by the perpetrator and
the accomplice prior to the perpetration of the crime.
(13) Subparagraph (e) addresses the responsibility of
the planner or the co-conspirator who "participates in
planning or conspiring to commit such a crime". This sub-
paragraph provides that an individual who participates
directly in planning or conspiring to commit a crime
incurs responsibility for that crime even when it is actu-
ally committed by another individual. The term "directly"
is used to indicate that the individual must in fact partici-
pate in some meaningful way in formulating the criminal
plan or policy, including endorsing such a plan or policy
proposed by another. The planner who formulates the
detailed plans for carrying out a crime is in some respects
more culpable that the perpetrator who carries out a plan
to commit a crime that he would not otherwise have com-
mitted. Similarly, the individuals who conspire to commit

a crime contribute significantly to the commission of the
crime by participating jointly in formulating a plan to
commit a crime and by joining together in pursuing their
criminal endeavour. The phrase "which in fact occurs"
indicates that the criminal responsibility of an individual
who, acting alone or with other individuals, participates
in planning a crime set out in articles 17 to 20 is limited
to situations in which the criminal plan is in fact carried
out. Subparagraph (e) of article 2 sets forth a principle of
individual responsibility with respect to a particular form
of participation in a crime rather than creating a separate
and distinct offence or crime.48

(14) Subparagraph (e) is intended to ensure that high-
level government officials or military commanders who
formulate a criminal plan or policy, as individuals or as
co-conspirators, are held accountable for the major role
that they play which is often a decisive factor in the com-
mission of the crimes covered by the Code. This principle
of individual responsibility is of particular importance for
the crimes set forth in articles 17 to 20 which by their very
nature often require the formulation of a plan or a system-
atic policy by senior government officials and military
commanders. Such a plan or policy may require more
detailed elaboration by individuals in mid-level positions
in the governmental hierarchy or the military command
structure who are responsible for ordering the implemen-
tation of the general plans or policies formulated by sen-
ior officials. The criminal responsibility of the mid-level
officials who order their subordinates to commit the
crimes is provided for in subparagraph (b). Such a plan or
policy may also require a number of individuals in low-
level positions to take the necessary action to carry out the
criminal plan or policy. The criminal responsibility of the
subordinates who actually commit the crimes is provided
for in subparagraph (a). Thus, the combined effect of sub-
paragraphs (a), (b) and (e) is to ensure that the principle
of criminal responsibility applies to all individuals
throughout the governmental hierarchy or the military
chain of command who contribute in one way or another
to the commission of a crime set out in articles 17 to 20.

(15) The principle of individual criminal responsibility
for formulating a plan or participating in a common plan
or conspiracy to commit a crime was recognized in the
Charter of the Nurnberg Tribunal (art. 6), the Convention
on the Prevention and Punishment of the Crime of Geno-
cide (art. Ill, subpara. (£)), the statute of the International
Tribunal for the Former Yugoslavia (art. 7, para. 1 (plan-
ning)) and the statute of the International Tribunal for
Rwanda (art. 6, para. 1 (planning)). The Commission also
recognized conspiracy as a form of participation in a
crime against peace in the Nurnberg Principles (Principle
VI) and more generally in the 1954 draft Code (art. 2,
para. 13 (i)).49

4 8 This is consistent with the Judgment of the Nurnberg Tribunal
which treated conspiracy as a form of participation in a cr ime against
peace rather than as a separate crime. Nazi Conspiracy and
Aggression . . . (see footnote 35 above), p . 56 .

4 9 Instead of the French term complot, the Commiss ion preferred the
term entente, which was taken from article III of the Convent ion on the
Prevention and Punishment of the Crime of Genocide and differed, in
French at least, from the term used in the 1954 draft Code and in Prin-
ciple VI of the Nurnberg Principles. Entente and complot were both
translations of the word "conspiracy", which was used in the English
version of the subparagraph.
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(16) Subparagraph (f) addresses the responsibility of
the instigator who "incites another individual to commit
such a crime". This subparagraph provides that an indi-
vidual who directly and publicly incites another individ-
ual to commit a crime incurs responsibility for that crime.
Such an individual urges and encourages another individ-
ual to commit a crime and thereby contributes substan-
tially to the commission of that crime. The principle of
individual criminal responsibility set forth in this sub-
paragraph applies only to direct and public incitement.
The element of direct incitement requires specifically urg-
ing another individual to take immediate criminal action
rather than merely making a vague or indirect suggestion.
The equally indispensable element of public incitement
requires communicating the call for criminal action to a
number of individuals in a public place or to members of
the general public at large. Thus, an individual may com-
municate the call for criminal action in person in a public
place or by technological means of mass communication,
such as by radio or television.50 This public appeal for
criminal action increases the likelihood that at least one
individual will respond to the appeal and, moreover,
encourages the kind of "mob violence" in which a number
of individuals engage in criminal conduct. Private incite-
ment to commit a crime would be covered by the principle
of individual criminal responsibility relating to individ-
uals who jointly plan or conspire to commit a crime set
forth in subparagraph (e). The phrase "which in fact
occurs" indicates that the criminal responsibility of an
individual for inciting another individual to commit a
crime set out in articles 17 to 20 is limited to situations in
which the other individual actually commits that crime, as
discussed in paragraph (6) above. The principle of
individual criminal responsibility for incitement was rec-
ognized in the Charter of the Niirnberg Tribunal (art. 6
(instigation)), the Convention on the Prevention and
Punishment of the Crime of Genocide (art. Ill, sub-
parade)), the statute of the International Tribunal for the
Former Yugoslavia (art. 7, para. 1 (instigation)) and the
statute of the International Tribunal for Rwanda (art. 6,
para. 1 (instigation)). This principle was also recognized
by the Commission in the 1954 draft Code (art. 2,
para. 13 (ii)).

(17) Subparagraph (g) addresses the responsibility of
an individual who "attempts to commit such a crime".
This subparagraph provides for the criminal responsibil-
ity of an individual who forms the intent to commit a
crime, commits an act to carry out this intention and fails
to successfully complete the crime only because of some
independent factor which prevents him from doing so.
Thus, an individual incurs criminal responsibility for
unsuccessfully attempting to commit a crime only when
the following elements are present: (a) intent to commit a
particular crime; (b) an act designed to commit it; and (c)
non-completion of the crime for reasons independent of
the perpetrator's will. The phrase "by taking action com-
mencing the execution of a crime" is used to indicate that
the individual has performed an act which constitutes a

50 The tragic events in Rwanda demonstrated the even greater effect
of communicating the call for criminal action by technological means
of mass communication which enable an individual to reach a much
larger number of people and to repeat the message of incitement. See
final report of the Commission of Experts established pursuant to Secu-
rity Council resolution 935 (1994) (document S/1994/1405, annex).

significant step towards the completion of the crime. The
phrase "which does not in fact occur" recognizes that the
notion of attempt by definition only applies to situations
in which an individual endeavours to commit a crime and
fails in this endeavour. The Commission decided to rec-
ognize this exception to the requirement that a crime in
fact occurred which applies to the other principles of indi-
vidual criminal responsibility set forth in paragraph 3 for
two reasons. First, a high degree of culpability attaches to
an individual who attempts to commit a crime and is
unsuccessful only because of circumstances beyond his
control rather than his own decision to abandon the crimi-
nal endeavour. Secondly, the fact that an individual has
taken a significant step towards the completion of one of
the crimes set out in articles 17 to 20 entails a threat to
international peace and security because of the very seri-
ous nature of these crimes. The principle of individual
criminal responsibility for attempt was recognized in the
Convention on the Prevention and Punishment of the
Crime of Genocide (art. Ill, subpara. (d)). This principle
was also recognized by the Commission in the 1954 draft
Code (art. 2, para. 13 (iv)).

Article 3. Punishment

An individual who is responsible for a crime
against the peace and security of mankind shall be
liable to punishment. The punishment shall be com-
mensurate with the character and gravity of the
crime.

Commentary

(1) As discussed in the commentary to article 2, the
Charter and the Judgment of the Nurnberg Tribunal
clearly established the principle that an individual not
only incurs responsibility, but is also liable to punishment
for conduct which constitutes a crime under international
law. The Charter provided for the punishment of individ-
uals responsible for violations of international law which
constituted crimes under international law, namely,
crimes against peace, war crimes or crimes against
humanity. In its Judgment, the Tribunal explicitly recog-
nized that "individuals can be punished for violations of
international law". It also emphasized that "Crimes
against international law are committed by men, not by
abstract entities, and only by punishing individuals who
commit such crimes can the provisions of international
law be enforced."51 Thus, international criminal law per-
forms the same three essential functions as national crimi-
nal law, by providing the rule of law which establishes the
standard of conduct for individuals, by providing for the
principle of individual responsibility and for the principle
of punishment for violations of that standard and, accord-
ingly, a deterrent against such violations.

(2) Article 3 consists of two closely related provisions.
The first provision sets out the general principle whereby
anyone who commits a crime against the peace and secu-
rity of mankind is responsible for that crime. The second,
more specific, provision concerns the punishment which

51 Nazi Conspiracy and Aggression . . . (see footnote 35 above),
p. 53.
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such responsibility entails, namely, the applicable penalty,
which must be proportionate to the character and gravity
of the crime in question.

(3) The character of a crime is what distinguishes that
crime from another crime. A crime of aggression is to be
distinguished from a crime against humanity, which is to
be distinguished from a war crime. The gravity of a crime
is inferred from the circumstances in which it is commit-
ted and the feelings which impelled the author. Was the
crime premeditated? Was it preceded by preparations
(stratagem or ambush)? The gravity is also inferred from
the feelings which impelled the individual, and which are
generally called the motive. It, too, is inferred from the
way in which it was executed: cruelty or barbarity. An
individual may not only have intended to commit a crimi-
nal act, but also, in so doing, to inflict maximum pain or
suffering on the victim. Hence, while the criminal act is
legally the same, the means and methods used differ,
depending on varying degrees of depravity and cruelty.
All of these factors should guide the court in applying the
penalty.

(4) The authors of the Code have not specified a penalty
for each crime, since everything depends on the legal sys-
tem adopted to try the persons who commit crimes against
the peace and security of humanity.

(5) In the case of a system of universal jurisdiction, it is
each State declaring that it is competent that will deter-
mine the applicable penalty; the penalty may, for exam-
ple, involve a maximum and a minimum, and may or may
not admit extenuating or aggravating circumstances.

(6) In this case, the court may, in applying the penalty,
determine from the scale of penalties established by the
State the most appropriate penalty and decide whether or
not there are extenuating or aggravating circumstances.

(7) If, on the other hand, jurisdiction lies with an inter-
national court, the applicable penalty shall be determined
by an international convention, either in the statute of the
international court or in another instrument if the statute
of the international court does not so provide. It is, in any
event, not necessary for an individual to know in advance
the precise punishment so long as the actions constitute a
crime of extreme gravity for which there will be severe
punishment. This is in accord with the precedent of pun-
ishment for a crime under customary international law or
general principles of law as recognized in the Judgment of
the Nurnberg Tribunal52 and in article 15, paragraph 2, of
the International Covenant on Civil and Political Rights.

Article 4. Responsibility of States

The fact that the present Code provides for the
responsibility of individuals for crimes against the
peace and security of mankind is without prejudice to
any question of the responsibility of States under
international law.

Commentary

(1) Although, as made clear by article 2, the Code
addresses matters relating to the responsibility of individ-
uals for the crimes set out in part two, it is possible,
indeed likely, as pointed out in the commentary to arti-
cle 2, that an individual may commit a crime against the
peace and security of mankind as an "agent of the State",
"on behalf of the State", "in the name of the State" or even
in a de facto relationship with the State, without being
vested with any legal power.

(2) The "without prejudice" clause contained in arti-
cle 4 indicates that the Code is without prejudice to any
question of the responsibility of a State under interna-
tional law for a crime committed by one of its agents. As
the Commission already emphasized in the commentary
to article 19 of the draft on State responsibility, the pun-
ishment of individuals who are organs of the State

certainly does not exhaust the prosecution of the international respon-
sibility incumbent upon the State for internationally wrongful acts
which are attributed to it in such cases by reason of the conduct of its
organs.53

The State may thus remain responsible and be unable to
exonerate itself from responsibility by invoking the pros-
ecution or punishment of the individuals who committed
the crime.

Article 5. Order of a Government or a superior

The fact that an individual charged with a crime
against the peace and security of mankind acted pur-
suant to an order of a Government or a superior does
not relieve him of criminal responsibility, but may be
considered in mitigation of punishment if justice so
requires.

Commentary

(1) Crimes under international law by their very nature
often require the direct or indirect participation of a
number of individuals at least some of whom are in posi-
tions of governmental authority or military command.
This is particularly true with respect to the crimes under
international law which are of such gravity or magnitude,
are committed on such a massive or widespread scale or
are committed on such a planned or systematic basis as to
constitute a threat to international peace and security and
thereby qualify for inclusion in the Code.

(2) The principles of individual criminal responsibility
set forth in article 2 address the various ways in which an
individual incurs criminal responsibility for directly or
indirectly contributing to the commission of a crime cov-
ered by the Code. The provisions concerning superior
orders, command responsibility and official position con-
tained in articles 5 to 7 are intended to ensure that the
principles of individual criminal responsibility apply
equally and without exception to any individual through-
out the governmental hierarchy or military chain of com-
mand who contributes to the commission of such a crime.

52 Nazi Conspiracy and Aggression . . . (see footnote 35 above),
pp. 49-51.

53 Yearbook . . . 1976, vol. II (Part Two), p. 104, para. (21) of the
commentary to article 19.
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Thus, for example, a governmental official who plans or
formulates a genocidal policy, a military commander or
officer who orders a subordinate to commit a genocidal
act to implement such a policy or knowingly fails to pre-
vent or suppress such an act and a subordinate who carries
out an order to commit a genocidal act contribute to the
eventual commission of the crime of genocide. Justice
requires that all such individuals be held accountable.

(3) Article 5 addresses the criminal responsibility of a
subordinate who commits a crime while acting pursuant
to an order of a Government or a superior. The govern-
ment official who formulates a criminal plan or policy and
the military commander or officer who orders the com-
mission of a criminal act in the implementation of such a
plan or policy bear particular responsibility for the even-
tual commission of the crime. However, the culpability
and the indispensable role of the subordinate who actually
commits the criminal act cannot be ignored. Otherwise
the legal force and effect of the prohibition of crimes
under international law would be substantially weakened
by the absence of any responsibility or punishment on the
part of the actual perpetrators of these heinous crimes and
thus of any deterrence on the part of the potential perpe-
trators thereof.

(4) The plea of superior orders is most frequently
claimed as a defence by subordinates who are charged
with the type of criminal conduct covered by the Code.
Since the Second World War the fact that a subordinate
acted pursuant to an order of a Government or a superior
has been consistently rejected as a basis for relieving a
subordinate of responsibility for a crime under interna-
tional law. In this regard, the Charter of the Niirnberg
Tribunal provided in article 8 that

The fact that the defendant acted pursuant to order of his Government
or of a superior shall not free him from responsibility, but may be
considered in mitigation of punishment if the Tribunal determines that
justice so requires. 4

Most of the major war criminals tried by the Niirnberg
Tribunal raised as a defence the fact that they were acting
pursuant to the orders of their superior. The Niirnberg Tri-
bunal rejected the plea of superior orders as a defence and
stated:

The provisions of this Article [article 8] are in conformity with the law
of all nations. That a soldier was ordered to kill or torture in violation
of the international law of war has never been recognized as a defense
to such acts of brutality, though, as the Charterhere provides, the order
may be urged in mitigation of the punishment.55

The defence of superior orders has been consistently
excluded in the relevant legal instruments adopted since
the Charter of the Niirnberg Tribunal, including the Char-
ter of the International Military Tribunal for the Far East
(Tokyo Tribunal) (art. 6),56 Control Council Law No. 10
(art. 4)57 and, more recently, the statute of the Interna-

54 Charter of the Niirnberg Tribunal, supra note 33.
55 Nazi Conspiracy and Aggression . . . (see footnote 35 above),

p. 53 .
56 Documents on American Foreign Relations (Princeton University

Press, 1948), vol. VIII, pp . 354 et seq.
57 Law relating to the punishment of persons guilty of war crimes,

crimes against peace and against humanity, enacted at Berlin on
20 December 1945 (Allied Control Council, Military Government Leg-
islation (Berlin, 1946)).

tional Tribunal for the Former Yugoslavia (art. 7) and the
statute of the International Tribunal for Rwanda (art. 6).
The absence of a defence based on the mere existence of
superior orders was also recognized by the Commission
in the Niirnberg Principles (Principle IV) and the 1954
draft Code (art. 4).

(5) Notwithstanding the absence of any defence based
on superior orders, the fact that a subordinate committed
a crime while acting pursuant to an order of his superior
was recognized as a possible mitigating factor which
could result in a less severe punishment in the Charter of
the Niirnberg Tribunal and the subsequent legal instru-
ments referred to in the preceding paragraph. The mere
existence of superior orders will not automatically result
in the imposition of a lesser penalty. A subordinate is sub-
ject to a lesser punishment only when a superior order in
fact lessens the degree of his culpability. For example, a
subordinate who is a willing participant in a crime irre-
spective of an order of his superior incurs the same degree
of culpability as if there had been no such order. In such a
situation, the existence of the superior order does not
exert any undue influence on the behaviour of the subor-
dinate. In contrast, a subordinate who unwillingly com-
mits a crime pursuant to an order of a superior because of
the fear of serious consequences for himself or his family
resulting from a failure to carry out that order does not
incur the same degree of culpability as a subordinate who
willingly participates in the commission of the crime. The
fact that a subordinate unwillingly committed a crime
pursuant to an order of a superior to avoid serious conse-
quences for himself or his family resulting from the fail-
ure to carry out that order under the circumstances at the
time may justify a reduction in the penalty that would
otherwise be imposed to take into account the lesser
degree of culpability. The phrase "if justice so requires"
is used to show that even in such cases the imposition of
a lesser punishment must also be consistent with the inter-
ests of justice. In this regard, the competent court must
consider whether a subordinate was justified in carrying
out an order to commit a crime to avoid the consequences
resulting from a failure to carry out that order. Thus, the
court must weigh the seriousness of the consequences that
in fact resulted from the order having been carried out, on
the one hand, and the seriousness of the consequences
that would have most likely resulted from the failure to
carry out the order under the circumstances at the time, on
the other. At one end of the scale, the court would have no
reason to show any mercy for a subordinate who commit-
ted a heinous crime pursuant to a superior order in the
absence of an immediate or otherwise significant risk of
serious consequences resulting from the failure to comply
with that order. At the other end of the scale, a court may
decide that justice requires imposing a lesser punishment
on a subordinate who committed a serious crime pursuant
to a superior order only to avoid an immediate or other-
wise significant risk of equally or more serious conse-
quences resulting from a failure to comply with that
order.58

58 See H. Lauterpacht, "The law of nations and the punishment of
war crimes", The British Yearbook of International Law 1944, vol. 21
(1944), p. 73.
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(6) Article 5 reaffirms the principle of individual crimi-
nal responsibility under which a subordinate is held
accountable for a crime against the peace and security of
mankind notwithstanding the fact that he committed such
a crime while acting under the orders of a Government or
a superior. It also reaffirms the possibility of considering
superior orders as a mitigating factor in determining the
appropriate punishment when justice so requires. The text
of the article is based on the relevant provisions contained
in the Charter of the Nurnberg Tribunal, the statute of the
International Tribunal for the Former Yugoslavia and the
statute of the International Tribunal for Rwanda. It is
intended to reaffirm the existing rule of international law
under which the mere fact that an individual committed a
crime while acting pursuant to the order of his Govern-
ment or his superior will not shield him from criminal
responsibility for his conduct but may constitute a miti-
gating factor in certain situations when justice so requires.

Article 6. Responsibility of the superior

The fact that a crime against the peace and security
of mankind was committed by a subordinate does not
relieve his superiors of criminal responsibility, if they
knew or had reason to know, in the circumstances at
the time, that the subordinate was committing or was
going to commit such a crime and if they did not take
all necessary measures within their power to prevent
or repress the crime.

Commentary

(1) Military commanders are responsible for the con-
duct of members of the armed forces under their com-
mand and other persons under their control. This principle
of command responsibility was recognized in the Con-
vention respecting the Laws and Customs of War on Land
(The Hague Convention IV of 1907)59 and reaffirmed in
subsequent legal instruments.60 It requires that members
of the armed forces be placed under the command of a
superior who is responsible for their conduct. A military
commander may be held criminally responsible for the
unlawful conduct of his subordinates if he contributes
directly or indirectly to their commission of a crime. A
military commander contributes directly to the commis-
sion of a crime when he orders his subordinate to carry out
a criminal act, such as killing an unarmed civilian, or to
refrain from performing an act which the subordinate has
a duty to perform, such as refraining from providing food
for prisoners of war which results in their starvation. The
criminal responsibility of a military commander in this
first situation is addressed in article 2. A military com-
mander also contributes indirectly to the commission of a
crime by his subordinate by failing to prevent or repress
the unlawful conduct. The criminal responsibility of a
military commander in this second situation is addressed
in article 6.

(2) The criminal responsibility of a military commander
for failing to prevent or repress the unlawful conduct of
his subordinates was not provided for in the Charter of the
Nurnberg Tribunal or recognized by the Tribunal. How-
ever, this type of criminal responsibility was recognized
in several judicial decisions after the Second World War.
The United States Supreme Court, in the Yamashita case,
gave an affirmative answer to the question whether the
laws of war imposed on an army commander a duty to
take such appropriate measures as were within his power
to control the troops under his command and prevent
them from committing acts in violation of the laws of war.
The court held that General Yamashita was criminally
responsible because he had failed to take such meas-
ures.61 Similarly, the United States Military Tribunal, in
The German High Command Trial, stated that

Under basic principles of command authority and responsibility, an
officer who merely stands by while his subordinates execute a criminal
order of his superiors which he knows is criminal, violates a moral obli-
gation under International Law. By doing nothing he cannot wash his
hands of international responsibility.62

In addition, in the Hostages Trial, the United States Mili-
tary Tribunal stated that

a corps commander must be held responsible for the acts of his subor-
dinate commanders in carrying out his orders and for acts which the
corps commander knew or ought to have known about.63

For its part, the Tokyo Tribunal decided that it was the
duty of all those on whom responsibility rested to secure
proper treatment of prisoners and to prevent their
ill-treatment.64

(3) An individual incurs criminal responsibility for the
failure to act only when there is a legal obligation to act
and the failure to perform this obligation results in a
crime. The duty of commanders with respect to the con-
duct of their subordinates is set forth in article 87 of
Protocol I. This article recognizes that a military com-
mander has a duty to prevent and to suppress violations of
international humanitarian law committed by his subordi-
nates. This article also recognizes that a military com-
mander has a duty, where appropriate, to initiate
disciplinary or penal action against alleged offenders who
are his subordinates. The principle of individual criminal
responsibility under which a military commander is held
responsible for his failure to prevent or repress the unlaw-
ful conduct of his subordinates is elaborated in article 86
of Protocol I. This principle is also contained in the statute
of the International Tribunal for the Former Yugoslavia
(art. 7) and the statute of the International Tribunal for
Rwanda (art. 6).

(4) Article 6 confirms the individual criminal respon-
sibility of the superior who is held accountable for a crime
against the peace and security of mankind committed by
his subordinate if certain criteria are met. The text of this

59 See article 1 of the Regulations annexed thereto.
60 Article 43 of the Protocol Additional to the Geneva Conventions

of 12 August 1949, and relating to the Protection of Victims of Interna-
tional Armed Conflicts (hereinafter Protocol I), and article 1 of the
Protocol Additional to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of Non-International Armed
Conflicts (hereinafter Protocol II).

1 See Law Reports of Trials of War Criminals (15-volume series,
prepared by the United Nations War Crimes Commission) (London,
H.M. Stationery Office, 1947-1949) vol. IV, p . 43 ; and United States
Reports (Washington, D.C.), vol. 327 (1947), pp. 14-15.

62 Law Reports . . . (see footnote 61 above), vol. XII, p . 75.
63 Trials of War Criminals before the Nuernberg Military Tribunals

under Control Council Law No. 10 (Nuernberg, October 1946-April
1949) (15-volume series) (Washington, D.C., US Government Printing
Office, 1949-1953), case No. 7, vol. XI, p. 1303.

64 Law Reports . . . (see footnote 61 above), vol. XV, p. 73 .
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article is based on the three instruments mentioned in the
preceding paragraph. The article begins by referring to the
fact that a crime has been committed by a subordinate
does not relieve his superiors of their own responsibility
for contributing to the commission of the crime. It recog-
nizes that the subordinate incurs criminal responsibility
for his direct participation in the criminal conduct as set
forth in article 2. It further recognizes that holding a sub-
ordinate accountable for the perpetration of a crime does
not relieve his superiors of any criminal responsibility
they may have incurred by failing to perform their duty to
prevent or repress the crime. The duty of a superior to
repress the unlawful conduct of his subordinates includes
the duty, where appropriate, to initiate disciplinary or
penal action against an alleged offender. The criminal
responsibility of a superior for the failure to perform the
duty to punish a subordinate who engages in unlawful
conduct was expressly recognized in the statute of the
International Tribunal for the Former Yugoslavia and the
statute of the International Tribunal for Rwanda. The
principle of the individual criminal responsibility of a
superior only applies to the conduct of his subordinate or
other person under his control. Thus, a superior incurs
criminal responsibility only when he fails to prevent or
repress the unlawful conduct of such individuals. The ref-
erence to "his superiors" indicates that this principle
applies not only to the immediate superior of a subordi-
nate, but also to his other superiors in the military chain of
command or the governmental hierarchy if the necessary
criteria are met. The reference to "superiors" is suffi-
ciently broad to cover military commanders or other civil-
ian authorities who are in a similar position of command
and exercise a similar degree of control with respect to
their subordinates.65 In addition, the reference to "a crime
against the peace and security of mankind" indicates that
the responsibility of a superior for the unlawful conduct of
his subordinate extends not only to war crimes, but also to
the other crimes listed in part two of the Code.

(5) Article 6 provides two criteria for determining
whether a superior is to be held criminally responsible for
the wrongful conduct of a subordinate. First, a superior
must have known or had reason to know in the circum-
stances at the time that a subordinate was committing or
was going to commit a crime. This criterion indicates that
a superior may have the mens rea required to incur crimi-
nal responsibility in two different situations. In the first
situation, a superior has actual knowledge that his subor-
dinate is committing or is about to commit a crime. In this
situation, he may be considered to be an accomplice to the
crime under general principles of criminal law relating to
complicity. In the second situation, he has sufficient rel-
evant information to enable him to conclude under the cir-
cumstances at the time that his subordinates are commit-
ting or are about to commit a crime. In this situation, a
superior does not have actual knowledge of the unlawful
conduct being planned or perpetrated by his subordinates,
but he has sufficient relevant information of a general

65 "Unfortunately history is full of examples of civilian authorities
which have been guilty of war crimes; thus not only military authorities
are concerned." (C. Pilloud and others. Commentary on the Additional
Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949:
Commentary on the Protocol Additional to the Geneva Conventions of
12 August 1949 and relating to the Protection of Victims of Interna-
tional Armed Conflicts (Protocol I) (Geneva, ICRC, Martinus Nijhoff,
1987), p. 1010, footnote 16.)

nature that would enable him to conclude that this is the
case. A superior who simply ignores information which
clearly indicates the likelihood of criminal conduct on the
part of his subordinates is seriously negligent in failing to
perform his duty to prevent or suppress such conduct by
failing to make a reasonable effort to obtain the necessary
information that will enable him to take appropriate
action. As indicated in the commentary to article 86 of
Protocol I, "this does not mean that every case of negli-
gence may be criminal. . . [T]he negligence must be so
serious that it is tantamount to malicious intent".66 The
phrase "had reason to know" is taken from the statutes of
the ad hoc tribunals and should be understood as having
the same meaning as the phrase "had information
enabling them to conclude" which is used in Protocol I.
The Commission decided to use the former phrase to
ensure an objective rather than a subjective interpretation
of this element of the first criterion.

(6) The second criterion requires that a superior failed
to take all necessary measures within his power to prevent
or repress the criminal conduct of his subordinate. This
second criterion is based on the duty of a superior to com-
mand and to exercise control over his subordinates. A
superior incurs criminal responsibility only if he could
have taken the necessary measures to prevent or to
repress the unlawful conduct of his subordinates and he
failed to do so. This second criterion recognizes that there
may be situations in which a military commander knows
or has reason to know of the unlawful conduct of his sub-
ordinates, but he is incapable of preventing or repressing
this conduct. The Commission decided that, for the
superior to incur responsibility, he must have had the
legal competence to take measures to prevent or repress
the crime and the material possibility to take such meas-
ures. Thus, a superior would not incur criminal respon-
sibility for failing to perform an act which was impossible
to perform in either respect.

Article 7. Official position and responsibility

The official position of an individual who commits
a crime against the peace and security of mankind,
even if he acted as head of State or Government, does
not relieve him of criminal responsibility or mitigate
punishment.

Commentary

(1) As indicated in the commentary to article 5, crimes
against the peace and security of mankind often require
the involvement of persons in positions of governmental
authority who are capable of formulating plans or policies
involving acts of exceptional gravity and magnitude.
These crimes require the power to use or to authorize the
use of the essential means of destruction and to mobilize
the personnel required for carrying out these crimes. A
government official who plans, instigates, authorizes or
orders such crimes not only provides the means and the
personnel required to commit the crime, but also abuses
the authority and power entrusted to him. He may, there-
fore, be considered to be even more culpable than the sub-
ordinate who actually commits the criminal act. It would

66 Ibid, p. 1012.
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be paradoxical to allow the individuals who are, in some
respects, the most responsible for the crimes covered by
the Code to invoke the sovereignty of the State and to hide
behind the immunity that is conferred on them by virtue
of their positions particularly since these heinous crimes
shock the conscience of mankind, violate some of the
most fundamental rules of international law and threaten
international peace and security.

(2) The official position of an individual, including a
head of State, was excluded as a defence to a crime under
international law or as a mitigating factor in determining
the commensurate punishment for such a crime in the
Charter of the Nurnberg Tribunal which in article 7 states:

The official position of defendants, whether as Heads of State or
responsible officials in government departments, shall not be consid-
ered as freeing them from responsibility or mitigating punishment.67

(3) In accordance with this provision, the Nurnberg Tri-
bunal rejected the plea of act of State and that of immunity
which were submitted by several defendants as a valid
defence or ground for immunity:

It was submitted tha t . . . where the act in question is an act of State,
those who carry it out are not personally responsible, but are protected
by the doctrine of the sovereignty of the State. In the opinion of the
Tribunal, [this submission] must be rejected.

. . . The principle of international law, which under certain circum-
stances, protects the representatives of a State, cannot be applied to acts
which are condemned as criminal by international law. The authors of
these acts cannot shelter themselves behind their official position in
order to be freed from punishment in appropriate proceedings.

. . . [T]he very essence of the Charter is that individuals have inter-
national duties which transcend the national obligations of obedience
imposed by the individual State. He who violates the laws of war cannot
obtain immunity while acting in pursuance of the authority of the State
if the State in authorizing action moves outside its competence under
international law.68

(4) The official position of an individual has been con-
sistently excluded as a possible defence to crimes under
international law in the relevant instruments adopted
since the Charter of the Nurnberg Tribunal, including the
Charter of the Tokyo Tribunal (art. 6), Control Council
Law No. 10 (art. 4) and, more recently, the statute of the
International Tribunal for the Former Yugoslavia (art. 7)
and the statute of the International Tribunal for Rwanda
(art. 6). The absence of such a defence was also recog-
nized by the Commission in the Nurnberg Principles
(Principle III) and the 1954 draft Code (art. 3).

(5) Article 7 reaffirms the principle of individual crimi-
nal responsibility under which an official is held account-
able for a crime against the peace and security of mankind
notwithstanding his official position at the time of its
commission. The text of this article is similar to the
relevant provisions contained in the Charter of the Nurn-
berg Tribunal, the statute of the International Tribunal for
the Former Yugoslavia and the statute of the International
Tribunal for Rwanda. The phrase "even if he acted as head
of State or Government" reaffirms the application of the
principle contained in the article to the individuals who
occupy the highest official positions and therefore have
the greatest powers of decision.

(6) Article 7 is intended to prevent an individual who
has committed a crime against the peace and security of
mankind from invoking his official position as a circum-
stance absolving him from responsibility or conferring
any immunity upon him, even if he claims that the acts
constituting the crime were performed in the exercise of
his functions. As recognized by the Nurnberg Tribunal in
its Judgment, the principle of international law which
protects State representatives in certain circumstances
does not apply to acts which constitute crimes under
international law. Thus, an individual cannot invoke his
official position to avoid responsibility for such an act. As
further recognized by the Nurnberg Tribunal in its Judg-
ment, the author of a crime under international law cannot
invoke his official position to escape punishment in
appropriate proceedings. The absence of any procedural
immunity with respect to prosecution or punishment in
appropriate judicial proceedings is an essential corollary
of the absence of any substantive immunity or defence.
It would be paradoxical to prevent an individual from
invoking his official position to avoid responsibility for a
crime only to permit him to invoke this same considera-
tion to avoid the consequences of this responsibility.

(7) The Commission decided that it would be inappro-
priate to consider official position as a mitigating factor in
the light of the particular responsibility of an individual in
such a position for the crimes covered by the Code. The
exclusion of official position as a mitigating factor is
therefore expressly reaffirmed in the article. The official
position of an individual has also been excluded as a miti-
gating factor in determining the commensurate punish-
ment for crimes under international law in almost all of
the relevant legal instruments, including the Charter of
the Nurnberg Tribunal, Control Council Law No. 10, the
statute of the International Tribunal for the Former Yugo-
slavia and the statute of the International Tribunal for
Rwanda. The Charter of the Tokyo Tribunal was the only
legal instrument which indicated the possibility of con-
sidering official position as a mitigating factor when
justice so required.

Article 8. Establishment of jurisdiction

Without prejudice to the jurisdiction of an interna-
tional criminal court, each State Party shall take such
measures as may be necessary to establish its jurisdic-
tion over the crimes set out in articles 17, 18, 19 and
20, irrespective of where or by whom those crimes
were committed. Jurisdiction over the crime set out in
article 16 shall rest with an international criminal
court. However, a State referred to in article 16 is not
precluded from trying its nationals for the crime set
out in that article.

Commentary

(1) Article 8 is the first in a series of articles contained
in part one which address procedural and jurisdictional

69

67 See footnote 33 above.
68 Nazi Conspiracy and Aggression . . . (see footnote 35 above),

pp. 52-53.

Judicial proceedings before an international criminal court would
be the quintessential example of appropriate judicial proceedings in
which an individual could not invoke any substantive or procedural
immunity based on his official position to avoid prosecution and pun-
ishment.
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issues relating to the implementation of the Code. In this
regard, article 8 addresses as a preliminary matter the
establishment of the jurisdiction of a court to determine
the question of the responsibility and, where appropriate,
the punishment of an individual for a crime covered by
the Code by applying the principles of individual criminal
responsibility and punishment contained in articles 2 to 7
of part one in relation to the definitions of the crimes set
out in articles 16 to 20 of part two.

(2) Article 8 establishes two separate jurisdictional
regimes: one for the crimes set out in articles 17 to 20 and
another for the crime set out in article 16. The first regime
provides for the concurrent jurisdiction of national courts
and an international criminal court for the crimes set out
in articles 17 to 20, namely, the crime of genocide, crimes
against humanity, crimes against United Nations and
associated personnel and war crimes. The second regime
provides for the exclusive jurisdiction of an international
criminal court with respect to the crime of aggression set
out in article 16 subject to a limited exception. The Com-
mission decided to adopt a combined approach to the
implementation of the Code based on the concurrent juris-
diction of national courts and an international criminal
court for the crimes covered by the Code with the excep-
tion of the crime of aggression, as discussed below.

(3) As the twentieth century draws to a close, the world
remains plagued by the all too frequent occurrence of the
most serious crimes that are of concern to the interna-
tional community as a whole, including the crime of
genocide, crimes against humanity, crimes against United
Nations and associated personnel and war crimes. Since
the Second World War, States have adopted a number of
multilateral conventions in an effort to respond to these
particularly serious crimes. The relevant conventions rely
at least in part on national jurisdiction for the prosecution
and punishment of offenders (for example, the Conven-
tion on the Prevention and Punishment of the Crime
of Genocide, article VI; the Geneva Conventions of
12 August 1949, in particular, the Geneva Convention for
the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field (hereinafter "first
Geneva Convention"), article 49; the Geneva Convention
for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea (here-
inafter "second Geneva Convention"), article 50; the
Geneva Convention relative to the Treatment of Prisoners
of War (hereinafter "third Geneva Convention"), arti-
cle 129; and the Geneva Convention relative to the Pro-
tection of Civilian Persons in Time of War (hereinafter
"fourth Geneva Convention"), article 146 ; the Interna-
tional Convention on the Suppression and Punishment of
the Crime of Apartheid, article V; and the Convention on
the Safety of United Nations and Associated Personnel,
article 14).

(4) There are only two conventions which expressly
provide for the possibility of the prosecution and punish-
ment of offenders by an international criminal court,
namely, the Convention on the Prevention and Punish-
ment of the Crime of Genocide (art. VI) and the Conven-
tion on the Suppression and Punishment of the Crime of
Apartheid (art. V). However, these Conventions also
envisage a role for national courts in the prosecution and
punishment of offenders by providing for the concurrent,

rather than the exclusive, jurisdiction of an international
court. In the draft statute for an international criminal
court which it recently elaborated,70 the Commission also
opted for an international criminal court with concurrent
jurisdiction that would complement rather than replace
the jurisdiction of national courts.71 Similarly, the statute
of the International Tribunal for the Former Yugoslavia
and the statute of the International Tribunal for Rwanda
provide for the concurrent jurisdiction of the international
tribunals and national courts. Thus, the international com-
munity has recognized the important role to be played by
an international criminal court in the implementation of
international criminal law while at the same time recog-
nizing the continuing importance of the role to be played
by national courts in this respect. As a practical matter it
would be virtually impossible for an international crimi-
nal court to single-handedly prosecute and punish the
countless individuals who are responsible for crimes
under international law not only because of the frequency
with which such crimes have been committed in recent
years, but also because these crimes are often committed
as part of a general plan or policy which involves the
participation of a substantial number of individuals in
systematic or massive criminal conduct in relation to a
multiplicity of victims.

(5) The Commission considered that the effective
implementation of the Code required a combined
approach to jurisdiction based on the broadest jurisdiction
of national courts together with the possible jurisdiction
of an international criminal court. The article therefore
establishes the principle of the concurrent jurisdiction of
the national courts of all States parties to the Code based
on the principle of universal jurisdiction and the jurisdic-
tion of an international criminal court for the crimes set
out in articles 17 to 20 of part two. This approach recog-
nizes, on the one hand, that no permanent international
criminal court is in existence at the present stage of devel-
opment of international society and, on the other hand,
that the General Assembly has recently decided to estab-
lish a preparatory committee to continue work on the
draft statute for an international criminal court elaborated
by the Commission.72

(6) The first provision of article 8 establishes the prin-
ciple of the concurrent jurisdiction of the national courts
of the States parties to the Code and an international
criminal court for the crimes set out in articles 17 to 20
of part two. As regards national court jurisdiction, the
first provision of the article is a corollary of article 9
which establishes the obligation of a State party to extra-
dite or prosecute an individual who is allegedly respon-
sible for such a crime. In this regard, the provision is
intended to secure the possibility for the custodial State to
fulfil its obligation to extradite or prosecute by opting for
the second alternative with respect to such an individual.
This alternative for the custodial State consists of the
prosecution of that individual by its competent national
authorities in a national court. It is meaningful only to the
extent that the courts of the custodial State have the nec-
essary jurisdiction over the crimes set out in articles 17 to
20 to enable that State to opt for the prosecution alterna-

70 Yearbook . .. 1994, vol. II (Part Two), p . 26, para. 91 .
71 See the preamble to the draft statute (ibid.).
72 General Assembly resolution 50/46.
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native. Failing such jurisdiction, the custodial State would
be forced to accept any request received for extradition
which would be contrary to the alternative nature of the
obligation to extradite or prosecute under which the cus-
todial State does not have an absolute obligation to grant
a request for extradition. Moreover, the alleged offender
would elude prosecution in such a situation if the custo-
dial State did not receive any request for extradition
which would seriously undermine the fundamental pur-
pose of the out dedere autjudicare principle, namely, to
ensure the effective prosecution and punishment of
offenders by providing for the residual jurisdiction of the
custodial State.

(7) Jurisdiction over the crimes covered by the Code is
determined in the first case by international law and in the
second case by national law. As regards international law,
any State party is entitled to exercise jurisdiction over an
individual allegedly responsible for a crime under inter-
national law set out in articles 17 to 20 who is present in
its territory under the principle of "universal jurisdiction"
set forth in article 9. The phrase "irrespective of where or
by whom those crimes were committed" is used in the
first provision of the article to avoid any doubt as to the
existence of universal jurisdiction for those crimes.

(8) As regards the crime of genocide, the Commission
noted that the Convention on the Prevention and Punish-
ment of the Crime of Genocide (art. VI) restricted
national court jurisdiction for this crime to the State in
whose territory the crime occurred. The provision extends
national court jurisdiction over the crime of genocide set
out in article 17 to every State party to the Code. The
Commission considered that such an extension was fully
justified in view of the character of the crime of genocide
as a crime under international law for which universal
jurisdiction existed as a matter of customary law for those
States that were not parties to the Convention and there-
fore not subject to the restriction contained therein.
Unfortunately, the international community had repeat-
edly witnessed the ineffectiveness of the limited jurisdic-
tional regime provided by the Convention for the prosecu-
tion and punishment of individuals responsible for the
crime of genocide during the last half century since its
adoption. The impunity of such individuals remained vir-
tually the rule rather than the exception notwithstanding
the fundamental aims of the Convention. Moreover, this
impunity deprived the prohibition of the crime of geno-
cide of the deterrent effect that was an essential element
of criminal law due to the absence of any real prospect of
enforcing the principles of individual responsibility and
punishment for this crime in most instances. This regret-
table state of affairs was only partly due to the non-exist-
ence of the international penal tribunal envisaged in arti-
cle VI of the Convention which, as a practical matter,
could not possibly have prosecuted and punished all of the
individuals who were responsible for crimes of genocide
committed at various times and in various places in the
course of recent history. The Commission considered that
a more effective jurisdictional regime was necessary to
give meaning to the prohibition of genocide as one of the
most serious crimes under international law which had
such tragic consequences for humanity and endangered
international peace and security.

(9) The provision is intended to give effect to the enti-
tlement of States parties to exercise jurisdiction over the

crimes set out in articles 17 to 20 under the principle of
universal jurisdiction by ensuring that such jurisdiction is
appropriately reflected in the national law of each State
party. The phrase "shall take such measures as may be
necessary" defines the relevant obligation of a State party
in flexible terms to take account of the fact that constitu-
tional and other national law requirements for the exer-
cise of criminal jurisdiction vary from State to State.
Thus, a State party is required to take those measures, if
any, that are necessary to enable it to exercise jurisdiction
over the crimes set out in articles 17 to 20 in accordance
with the relevant provisions of its national law.

(10) In addition, the provision is intended to require a
State party to enact any procedural or substantive meas-
ures that may be necessary to enable it to effectively exer-
cise jurisdiction in a particular case with respect to an
individual who is allegedly responsible for a crime set out
in articles 17 to 20. Article 8 substantially reproduces
paragraph 3 of article 2 of the draft articles on the preven-
tion and punishment of crimes against diplomatic agents
and other internationally protected persons provisionally
adopted by the Commission at its twenty-fourth ses-
sion.74 As indicated in paragraph (11) of the commentary
to the said provision, the intention is

to provide for the exercise of jurisdiction in a broad sense, that is as
regards both substantive and procedural criminal law. In order to elim-
inate any possible doubts on the point, the Commission decided to
include . . . a specific requirement, such as is found in The Hague and
the Montreal Conventions and in the Rome draft, concerning the estab-
lishment of jurisdiction.75

(11) The recognition of the principle of the universal
jurisdiction of the national courts of States parties to the
Code for the crimes set out in articles 17 to 20 does not
preclude the possibility of the jurisdiction of an interna-
tional criminal court for those crimes, as indicated by the
opening clause of the first provision which states that it is
"without prejudice to the jurisdiction of an international
criminal court". The possible jurisdiction of an interna-
tional criminal court for the crimes set out in articles 17 to
20 was formulated as a without prejudice clause in view
of the fact that the international legal system does not yet
include such a court with jurisdiction over the crimes set
out in the Code, as such, in contrast to the International
Tribunal for the Former Yugoslavia and the International
Tribunal for Rwanda which have jurisdiction over the
crimes set out in their respective statutes. The jurisdiction
of these tribunals extends to many of the crimes under
international law set out in part two of the Code, but not
as crimes against the peace and security of mankind under
the Code. Thus, the provision and indeed the Code do not

7 3 In this regard, article V of the Convent ion on the Prevention and
Punishment of the Crime of Genocide states as follows:

"The Contracting Parties undertake to enact, in accordance with
their respective Constitutions, the necessary legislation to give effect
to the provisions of the present Convention, and, in particular, to pro-
vide effective penalties for persons guilty of genocide or of any of" the
acts enumerated in article I II ."

The Geneva Conventions of 12 August 1949 also contain a common
provision under which States parties "undertake to enact any legislation
necessary to provide effective penal sanctions for persons commit t ing,
or ordering to be committed, any of the grave b reaches" (first Geneva
Convention, art. 49; second Geneva Convent ion, art. 50; third Geneva
Convention, art. 129; fourth Geneva Convention, art. 146).

7 4 Yearbook . . . 1972, vol. II, pp . 312 et seq., document A/8710 /
Rev . l .

75 Ibid., p . 316.
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apply to those tribunals which are governed by their
respective statutes.

(12) The provision envisages the concurrent jurisdic-
tion of an international criminal court in relation to the
crimes set out in articles 17 to 20 to complement the
national court jurisdiction envisaged for those crimes and
thereby enhance the effective implementation of the Code
in that respect. The priority to be given to national court
jurisdiction or international court jurisdiction is not
addressed in the article since this question would no doubt
be addressed in the statute of the international criminal
court. The term "international criminal court" is used to
refer to a competent, impartial and independent court or
tribunal established by law in accordance with the right of
an accused to be tried by such a judicial body which is rec-
ognized in the International Covenant on Civil and Politi-
cal Rights (art. 14, para. 1). In addition, this term should
be understood as referring to a court established with the
support of the international community. An international
criminal court could effectively exercise jurisdiction over
the crimes covered by the Code and thereby alleviate
rather than exacerbate the threat to international peace
and security resulting from those crimes only if it had the
broad support of the international community. The provi-
sion envisaged the jurisdiction of an international crimi-
nal court established with the broad support of the inter-
national community without indicating the method of
establishment for such a court. In this regard, the Com-
mission noted that this question was presently under con-
sideration within the framework of the United Nations in
connection with the draft statute for an international
criminal court adopted by the Commission at its forty-
sixth session.

(13) The second and third provisions of the article com-
prise a separate jurisdictional regime for the crime of
aggression set out in article 16. This jurisdictional regime
provides for the exclusive jurisdiction of an international
criminal court for the crime of aggression with the singu-
lar exception of the national jurisdiction of the State
which has committed aggression over its own nationals.
The term "international criminal court" has the same
meaning in the first and second provision of the article in
relation to the two separate jurisdictional regimes envis-
aged for the crimes set out in articles 17 to 20 in the first
instance and the crime set out in article 16 in the second
instance. Thus, the criteria for an international criminal
court discussed in the context of the first jurisdictional
regime are equally applicable in the present context.

(14) The second provision of the article establishes the
principle of the exclusive jurisdiction of an international
criminal court in determining the responsibility and,
where appropriate, the punishment of individuals who are
responsible for the crime of aggression set out in arti-
cle 16 subject to the singular exception recognized in the
third provision of the article which is discussed below.
This principle of exclusive jurisdiction is the result of the
unique character of the crime of aggression in the sense
that the responsibility of an individual for participation in
this crime is established by his participation in a suffi-
ciently serious violation of the prohibition of certain con-
duct by States contained in Article 2, paragraph 4, of the
Charter of the United Nations. The aggression attributed
to a State is a sine qua non for the responsibility of an

individual for his participation in the crime of aggression.
An individual cannot incur responsibility for this crime in
the absence of aggression committed by a State. Thus, a
court cannot determine the question of individual crimi-
nal responsibility for this crime without considering as a
preliminary matter the question of aggression by a State.
The determination by a national court of one State of the
question of whether another State had committed aggres-
sion would be contrary to the fundamental principle of
international law par in parent imperium non habet.
Moreover, the exercise of jurisdiction by the national
court of a State which entails consideration of the com-
mission of aggression by another State would have seri-
ous implications for international relations and interna-
tional peace and security.

(15) The third provision of the article recognizes a sin-
gular national court jurisdiction exception to the other-
wise exclusive jurisdiction of an international criminal
court under the second jurisdictional regime for the crime
of aggression. The only State that could try an individual
for the crime of aggression in its national courts under this
provision is the State referred to in article 16, namely the
State whose leaders participated in the act of aggression.
This is the only State which could determine the respon-
sibility of such a leader for the crime of aggression with-
out being required to also consider the question of aggres-
sion by another State. Thus, the national courts of such a
State could determine the responsibility of an individual
for the crime of aggression under the Code or under such
relevant provisions of national criminal law as may be
applicable. The determination of the responsibility of the
leaders for their participation in the crime of aggression
by the national courts of the State concerned may be
essential to a process of national reconciliation. In addi-
tion, the exercise of national jurisdiction by a State with
respect to the responsibility of its nationals for aggression
would not have the same negative consequences for inter-
national relations or international peace and security as
the exercise of national jurisdiction in the same respect. In
the event that the proceedings fail to meet the necessary
standard of independence and impartiality, the national
court proceedings would not preclude a subsequent trial
by an international criminal court in accordance with the
exception to the principle non bis in idem set out in arti-
cle 12, paragraph 2 {a) (ii). Since the national court juris-
diction for the crime of aggression, as a limited exception
to the otherwise exclusive jurisdiction of an international
criminal court, is formulated in permissive rather than
obligatory terms, there is no corresponding obligation for
a State party to establish the jurisdiction of its national
courts with respect to this crime under the article.

Article 9. Obligation to extradite or prosecute

Without prejudice to the jurisdiction of an interna-
tional criminal court, the State Party in the territory
of which an individual alleged to have committed a
crime set out in article 17,18,19 or 20 is found shall
extradite or prosecute that individual.
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Commentary

(1) Article 8 of the Code envisages the establishment of
two separate jurisdictional regimes for the crimes set out
in articles 17 to 20 in the first instance and for the crime
set out in article 16 in the second instance. In the first
instance, the national courts of States parties would be
entitled to exercise the broadest possible jurisdiction over
genocide, crimes against humanity, crimes against United
Nations and associated personnel and war crimes under
the principle of universal jurisdiction. In addition, an
international criminal court would be entitled to exercise
concurrent jurisdiction over those crimes in accordance
with its statute. In the second instance, an international
criminal court would have exclusive jurisdiction over the
crime of aggression with the singular exception of the
national court jurisdiction of the State which committed
aggression. Article 9 addresses the obligation of a State
party to extradite or prosecute an individual alleged to
have committed a crime covered by part two other than
aggression in the context of the jurisdictional regime
envisaged for those crimes, as indicated by the reference
to articles 17 to 20. Article 9 does not address the transfer
of an individual with respect to any crime covered by the
Code to an international criminal court under either juris-
dictional regime or the extradition of an individual with
respect to the crime of aggression to the State which com-
mitted aggression under the exception to the second juris-
dictional regime, as discussed below.

(2) Article 9 establishes the general principle that any
State in whose territory an individual alleged to have
committed a crime set out in articles 17 to 20 of part two
is bound to extradite or prosecute the alleged offender.
The aut dedere autjudicare principle is reflected in sev-
eral of the relevant conventions referred to in the com-
mentary to the previous article. The fundamental purpose
of this principle is to ensure that individuals who are
responsible for particularly serious crimes are brought to
justice by providing for the effective prosecution and pun-
ishment of such individuals by a competent jurisdiction.

(3) The obligation to prosecute or extradite is imposed
on the custodial State in whose territory an alleged
offender is present.76 The custodial State has an obliga-
tion to take action to ensure that such an individual is
prosecuted either by the national authorities of that State
or by another State which indicates that it is willing to
prosecute the case by requesting extradition. The custo-
dial State is in a unique position to ensure the implemen-
tation of the Code by virtue of the presence of the alleged
offender in its territory. Therefore the custodial State has
an obligation to take the necessary and reasonable steps to
apprehend an alleged offender and to ensure the prosecu-
tion and trial of such an individual by a competent juris-
diction. The obligation to extradite or prosecute applies to
a State which has custody of "an individual alleged to
have committed a crime". This phrase is used to refer to a
person who is singled out, not on the basis of unsubstan-

tiated allegations, but on the basis of pertinent factual
information.

(4) The national laws of various States differ concern-
ing the sufficiency of evidence required to initiate a crimi-
nal prosecution or to grant a request for extradition. The
custodial State would have an obligation to prosecute an
alleged offender in its territory when there was sufficient
evidence for doing so as a matter of national law unless it
decided to grant a request received for extradition. The
element of prosecutorial discretion under which an
alleged offender may be granted immunity from prosecu-
tion in exchange for giving evidence or assisting with the
prosecution of another individual whose criminal conduct
is considered to be more serious, which is recognized in
some legal systems, is precluded with respect to the
crimes covered by the Code. Crimes under international
law constitute the most serious crimes that are of concern
to the international community as a whole. This is
particularly true with respect to the crimes against the
peace and security of mankind covered by the Code. It
would be contrary to the interests of the international
community as a whole to permit a State to confer immu-
nity on an individual who was responsible for a crime
under international law such as genocide. The question of
considering cooperation with the prosecution as a rel-
evant mitigating factor to be taken into account in deter-
mining an appropriate punishment is discussed in the
commentary to article 15.

(5) Whereas the sufficiency of evidence required to
institute national criminal proceedings is governed by
national law, the sufficiency of evidence required to grant
an extradition request is addressed in the various bilateral
and multilateral treaties. In terms of the sufficiency of
evidence required for extradition, the Model Treaty on
Extradition (art. 5, para. 2 (b)) requires as a minimum "a
statement of the offence for which extradition is
requested and a description of the acts or omissions con-
stituting the alleged offence, including an indication of
the time and place of its commission". In this regard, the
relevant provision that is common to the Geneva Conven-
tions of 12 August 1949 refers to the notion of a prima
facie case.78

(6) The custodial State has a choice between two alter-
native courses of action either of which is intended to
result in the prosecution of the alleged offender. The cus-
todial State may fulfil its obligation by granting a request
for the extradition of an alleged offender made by any
other State or by prosecuting that individual in its national
courts. Article 9 does not give priority to either alternative
course of action. The custodial State has discretion to
decide whether to transfer the individual to another juris-
diction for trial in response to a request received for extra-
dition or to try the alleged offender in its national courts.
The custodial State may fulfil its obligation under the first
alternative by granting a request received for extradition
and thereby transferring to the requesting State the
responsibility for the prosecution of the case. However,
the custodial State is not required to grant such a request

76 The Geneva Conventions of 12 August 1949 expressly provide
for "the obligation to search for persons alleged to have committed, or
to have ordered to be committed, such grave breaches" (first Geneva
Convention, art. 49; second Geneva Convention, art. 50; third Geneva
Convention , art. 129; fourth Geneva Convention, art. 146).

77 General Assembly resolution 45/116, annex.
78 First Geneva Convention, art. 49; second Geneva Convention,

art. 50; third Geneva Convention , art. 129; and fourth Geneva Conven-
tion, art. 146.
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if it prefers to entrust its own authorities with the prosecu-
tion of the case. Moreover, the custodial State is not
required to give priority to a request for extradition made
by a particular State if the custodial State receives a plu-
rality of requests from more than one State. The draft arti-
cle adopted on first reading79 recommended that particu-
lar consideration should be given to a request from the
State in whose territory the crime was committed. The
Special Rapporteur proposed on second reading that con-
sideration should be given to including in a specific pro-
vision the priority of the request of the territorial State.
However, the Drafting Committee considered that this
question was not ripe for codification. Thus, the State
which has custody of the alleged offender is given the dis-
cretion to determine where the case will be prosecuted.
The discretion of the custodial State in this respect is con-
sistent with the Model Treaty on Extradition (art. 16).

(7) The custodial State may fulfil its obligation under
the second alternative by prosecuting the alleged offender
in its national courts. Any State party in whose territory an
alleged offender is present is competent to try the case
regardless of where the crime occurred or the nationality
of the offender or the victim. The physical presence of the
alleged offender provides a sufficient basis for the exer-
cise of jurisdiction by the custodial State. This excep-
tional basis for the exercise of jurisdiction is often
referred to as "the principle of universality" or "universal
jurisdiction". In the absence of a request for extradition,
the custodial State would have no choice but to submit the
case to its national authorities for prosecution. This resid-
ual obligation is intended to ensure that alleged offenders
will be prosecuted by a competent jurisdiction, that is to
say, the custodial State, in the absence of an alternative
national or international jurisdiction.

(8) The introductory clause of article 9 recognizes a
possible third alternative course of action by the custodial
State which would fulfil its obligation to ensure the pros-
ecution of an alleged offender who is found in its territory.
The custodial State could transfer the alleged offender to
an international criminal court for prosecution. Article 9
does not address the cases in which a custodial State
would be permitted or required to take this course of
action since this would be determined by the statute of the
future court. The article merely provides that the obliga-
tion of a State to prosecute or extradite an individual
alleged to have committed a crime set out in articles 17 to
20 of the Code is without prejudice to any right or obliga-
tion that such a State may have to transfer such an individ-
ual to an international criminal court. For similar reasons,
article 9 does not address the transfer of an individual
alleged to have committed a crime of aggression to an
international criminal court under the separate jurisdic-
tional regime envisaged for this crime in article 8. More-
over, it does not address the extradition of an individual
for the same crime to the State that committed aggression
based on the limited exception to the exclusive jurisdic-
tion of an international criminal court for this crime. The
exceptional national court jurisdiction for the crime of
aggression is formulated in permissive rather than obliga-
tory terms in article 8. It would be for each State party to
decide whether to provide for the jurisdiction of its
national courts with respect to this crime and whether to

79 Initially adopted as article 6 (see footnote 16 above).

include this crime in its bilateral or multilateral extradi-
tion agreements with other States.

(9) The obligation to extradite or prosecute an alleged
offender under article 9 is further addressed in article 10
and article 8, respectively, with a view to facilitating and
ensuring the effective implementation of either option.

Article 10. Extradition of alleged offenders

1. To the extent that the crimes set out in articles
17,18,19 and 20 are not extraditable offences in any
extradition treaty existing between States Parties, they
shall be deemed to be included as such therein. States
Parties undertake to include those crimes as extra-
ditable offences in every extradition treaty to be
concluded between them.

2. If a State Party which makes extradition condi-
tional on the existence of a treaty receives a request for
extradition from another State Party with which it has
no extradition treaty, it may at its option consider the
present Code as the legal basis for extradition in
respect of those crimes. Extradition shall be subject to
the conditions provided in the law of the requested
State.

3. States Parties which do not make extradition
conditional on the existence of a treaty shall recognize
those crimes as extraditable offences between them-
selves subject to the conditions provided in the law of
the requested State.

4. Each of those crimes shall be treated, for the
purpose of extradition between States Parties, as if it
had been committed not only in the place in which it
occurred but also in the territory of any other State
Party.

Commentary

(1) The provisions of articles 8 and 10 are corollaries of
those of article 9. The obligation of a State party to "extra-
dite or prosecute" is formulated in the alternative in arti-
cle 9 to provide the custodial State with two possible
courses of action when it finds an alleged offender in its
territory, namely, either to grant a request received from
another State to extradite the alleged offender to its terri-
tory for trial or to prosecute the alleged offender in its
national courts. The custodial State will only have a gen-
uine choice between these two alternatives, assuming that
it receives a request for extradition, if it is capable of
implementing either course of action. The implementa-
tion by the custodial State of the two possible courses of
action is therefore addressed in articles 8 and 10.

(2) The provisions of article 10 are intended to enable
the custodial State to select and effectively implement the
first alternative. They do not, however, indicate a prefer-
ence for either course of action. The custodial State may
fulfil its obligation under the first alternative by granting
an extradition request received from another State that is
seeking to try the alleged offender for a crime set out in
articles 17 to 20 of part two. The aim of article 10 is to
ensure that the custodial State will have the necessary
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legal basis to grant a request for extradition and thereby
fulfil its obligation under article 9 in a variety of situa-
tions. Paragraph 1 addresses the situation in which there
is an extradition treaty in effect between the States con-
cerned which does not cover the crime for which extradi-
tion is sought. Paragraph 2 deals with the situation in
which, under the law of the requested State, extradition is
conditional on the existence of an extradition treaty and
there is no such treaty when the extradition request is
made. Paragraph 3 addresses the situation where under
the law of the concerned States extradition is not condi-
tional on the existence of a treaty. In all of these situations,
article 9 provides the custodial State with the necessary
legal basis to grant a request for extradition.

(3) Under some treaties and national laws, the custodial
State may only grant requests for extradition coming from
the State in which the crime occurred. However, several
anti-terrorism conventions contain provisions which are
designed to secure the possibility for the custodial State,
notwithstanding any such restriction, to grant requests for
extradition received from certain States which have an
obligation to establish their primary jurisdiction over the
relevant offences.80 The more recent Convention on the
Safety of United Nations and Associated Personnel also
secures the possibility for the custodial State to grant such
a request received from a State that intends to exercise
jurisdiction on a permissive basis, for example, the pas-
sive personality principle. Paragraph 4 secures the pos-
sibility for the custodial State to grant a request for extra-
dition received from any State party to the Code with
respect to the crimes covered in part two. This broader
approach is consistent with the general obligation of
every State party to establish its jurisdiction over the
crimes set out in articles 17 to 20 in accordance with arti-
cle 8 and finds further justification in the fact that the
Code does not confer primary jurisdiction on any particu-
lar States nor establish an order of priority among extradi-
tion requests.

(4) Article 10 substantially reproduces the text of arti-
cle 15 of the Convention on the Safety of United Nations
and Associated Personnel. Similar provisions are also
found in a number of other conventions, including the
Convention for the Suppression of Unlawful Seizure of
Aircraft (art. 8), the Convention for the Suppression of
Unlawful Acts Against the Safety of Civil Aviation
(art. 8), and the International Convention against the Tak-
ing of Hostages (art. 10).

80 The question whether these provisions also extend to States seek-
ing to exercise jurisdiction on a permissive basis has been raised in rela-
tion to article 10, paragraph 4, of the International Convention against
the Taking of Hostages in the following terms:

"This provision was added to the Hague Convention and each of the
subsequent anti-terrorism conventions to cover the case of any
requirement which may exist in treaties or domestic laws wherein
extradition may only be had when the offence was committed in the
territory of the requesting State. It may be noted that this fiction
relates only to those States which are required to establish primary
jurisdiction pursuant to Article 5( 1). It would not appear to relate to
those States which have established their jurisdiction pursuant to that
provision on a permissive basis, that is to say, the passive personality
principle, and over stateless persons resident in their territory."
(J. J. Lambert, Terrorism and Hostages in International Law: A
Commentary on the Hostages Convention 1979, p. 243.)

Article 11. Judicial guarantees

1. An individual charged with a crime against the
peace and security of mankind shall be presumed
innocent until proved guilty and shall be entitled with-
out discrimination to the minimum guarantees due to
all human beings with regard to the law and the facts
and shall have the rights:

(a) In the determination of any charge against him,
to have a fair and public hearing by a competent, inde-
pendent and impartial tribunal duly established by
law;

(b) To be informed promptly and in detail in a lan-
guage which he understands of the nature and cause of
the charge against him;

(c) To have adequate time and facilities for the
preparation of his defence and to communicate with
counsel of his own choosing;

(d) To be tried without undue delay;
(e) To be tried in his presence, and to defend him-

self in person or through legal assistance of his own
choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance
assigned to him and without payment by him if he
does not have sufficient means to pay for it;

(/) To examine, or have examined, the witnesses
against him and to obtain the attendance and exami-
nation of witnesses on his behalf under the same con-
ditions as witnesses against him;

(g) To have the free assistance of an interpreter if
he cannot understand or speak the language used in
court;

(h) Not to be compelled to testify against himself or
to confess guilt.

2. An individual convicted of a crime shall have
the right to his conviction and sentence being reviewed
according to law.

Commentary

(1) The 1954 draft Code did not address the procedures
to be followed in the investigation and prosecution of
alleged perpetrators of the crimes referred to therein. The
draft Code was envisaged as an instrument of substantive
criminal law to be applied by a national court or possibly
an international criminal court in accordance with the
rules of procedure and evidence of the competent national
or international jurisdiction.

(2) Rules of criminal procedure and evidence are char-
acterized by their complexity and their diversity in vari-
ous legal systems. The lack of uniformity of the pro-
cedural and evidentiary rules of various domestic
jurisdictions is a consequence of the rules having been
adopted primarily at the national level to facilitate and
regulate the administration of justice by national courts in
the context of the legal system of a particular State. In
addition, the ad hoc international criminal tribunals have
operated under specific rules of procedure and evidence
adopted for each of the tribunals. Thus, in the absence of
a uniform code of criminal procedure and evidence, the
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procedural and evidentiary rules that are required to con-
duct judicial proceedings are tailor-made for the courts of
each jurisdiction and vary accordingly. The difficulty of
reconciling the different rules for conducting criminal
proceedings in the civil law and the common law systems
has been encountered by the Commission in elaborating
the draft statute for an international criminal court.

(3) The Commission maintains the position that persons
charged with a crime contained in the Code should be
tried in accordance with the rules of procedure and evi-
dence of the competent national or international jurisdic-
tion. Notwithstanding the diversity of procedural and evi-
dentiary rules that govern judicial proceedings in various
jurisdictions, every court or tribunal must comply with a
minimum standard of due process to ensure the proper
administration of justice and respect for the fundamental
rights of the accused. There are various national, regional
and international standards concerning the administration
of justice and the right to a fair trial that must be applied
by a particular court or tribunal. The Commission consid-
ered it appropriate to ensure that the trial of an individual
for a crime covered by the Code would be conducted in
accordance with the minimum international standard of
due process.

(4) The principle that a person charged with a crime
under international law has the right to a fair trial was rec-
ognized by the Niirnberg Tribunal after the Second World
War. Article 14 of the Charter of the Niirnberg Tribunal
sets forth certain uniform procedural rules with a view to
ensuring a fair trial for every defendant.81 The Niirnberg
Tribunal confirmed the right of a defendant to receive a
fair trial in its Judgment which stated as follows: "With
regard to the constitution of the court, all that the defend-
ants are entitled to ask is to receive a fair trial on the facts
and law."82 The Commission recognized the general prin-
ciple of fair trial in relation to persons charged with
crimes under international law in its formulation of the
Niirnberg Principles. Principle V states that "Any person
charged with a crime under international law has the right
to a fair trial on the facts and law."83

(5) The principles relating to the treatment to which any
person accused of a crime is entitled, and to the proced-
ural conditions under which his guilt or innocence can be
objectively established have been recognized and further
developed in a number of international and regional
instruments adopted after the Second World War, includ-
ing: the International Covenant on Civil and Political
Rights (art. 14); the Convention for the Protection of
Human Rights and Fundamental Freedoms (European
Convention on Human Rights) (arts. 6 and 7); the Ameri-
can Convention on Human Rights (arts. 5, 7 and 8); the
African Charter on Human and Peoples' Rights (art. 7);
the Geneva Conventions of 12 August 1949 (art. 3, com-
mon to the four Conventions); and Protocols I (art. 75)
and II (art. 6) to the Geneva Conventions of 12 August
1949.

(6) The Commission considered that an instrument of a
universal character, such as the Code, should require

81 See footnote 33 above.
82 Nazi Conspiracy and Aggression .

p. 4 8 .
83 See footnotes 10 and 12 above.

. (see footnote 35 above) , at

respect for the international standard of due process and
fair trial set forth in article 14 of the International Cov-
enant on Civil and Political Rights. The essential provi-
sions of article 14 of the Covenant are therefore repro-
duced in article 11 to provide for the application of these
fundamental judicial guarantees to persons who are tried
by a national court or an international court for a crime
against the peace and security of mankind contained in
the Code. However, some provisions of the Covenant
have been omitted or slightly modified for purposes of the
Code, as explained below.

(7) Paragraph 1 indicates the scope of application of
the judicial guarantees provided for in article 11. These
guarantees are to apply to "An individual charged with a
crime against the peace and security of mankind". The
provision is framed in non-restrictive terms so as to indi-
cate that it applies irrespective of which competent court
or tribunal may be called upon to try an individual for
such a crime.

(8) The opening clause of paragraph 1 also provides
that an individual who is accused of a crime covered by
the Code is presumed innocent with respect to that accu-
sation. The prosecution has the burden of proving the
responsibility of the individual for the crime concerned as
a matter of fact and law. If the court is not satisfied that
the prosecution has met its burden of proof, then the court
must find that the person is not guilty as charged. This
presumption of innocence is consistent with article 14,
paragraph 2 of the International Covenant on Civil and
Political Rights.

(9) This clause is also intended to ensure that the mini-
mum judicial guarantees listed in article 11 will apply
equally to any person who is accused of a crime covered
by the Code. Every person charged with a criminal
offence is entitled as a human being to the right to a fair
trial. The phrase "shall be entitled without discrimination
to the minimum guarantees due to all human beings with
regard to the law and the facts" confirms the equal protec-
tion of the law with respect to the fundamental judicial
guarantees that are essential to ensure a fair trial. This
phrase is formulated as a non-discrimination clause to
emphasize the prohibition of any discrimination. The ref-
erence to "the law and the facts" is to be understood as
relating to "the applicable law" and "the establishment of
the facts". The principle of the equal protection of the law
with respect to the right to a fair trial is consistent with
article 14, paragraph 3, of the International Covenant on
Civil and Political Rights.

(10) The expression "minimum guarantees" is used in
the opening clause of paragraph 1 to indicate the non-
exhaustive character of the list of judicial guarantees set
forth in paragraph 1, subparagraphs (a) to (/?)• Thus, a per-
son charged with a crime under the Code may be provided
additional guarantees other than those expressly identi-
fied. Furthermore, each of the guarantees listed represents
the minimum international standard for a fair trial and
does not preclude the provision of more extensive protec-
tion with respect to the guarantees that are included in the
list.

(11) Paragraph 1 (a) sets forth the fundamental right of
the accused to a fair and public trial conducted by a court
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which is competent, independent, impartial and duly
established by law. The right to a public trial subjects the
proceedings to public scrutiny as a safeguard against any
procedural irregularities. The Commission notes, how-
ever, that article 14, paragraph 1, of the International Cov-
enant on Civil and Political Rights permits a court to
exclude the public or the press from the proceedings in a
limited number of exceptional circumstances. The com-
petence of the court is a prerequisite for its authority to
conduct the proceedings and to render a valid judgement
in the case. The independence and impartiality of the
court is essential to ensure that the merits of the charges
against the accused are determined, as a matter of fact and
law, in a fair and objective manner. The court must be
duly established by law to ensure its legal authority and
the proper administration of justice. This provision is
drawn from article 14, paragraph 1, of the Covenant.

(12) The text of paragraph 1 (a) adopted on first read-
ing^4 contained a specific reference to a court established
"by law or by treaty" to take into account the possibility
of a permanent international criminal court being estab-
lished in the future by means of a treaty. The Commission
has deleted the phrase "by treaty" in view of the establish-
ment of two ad hoc international criminal tribunals by
means of resolutions adopted by the Security Council
under Chapter VII of the Charter of the United Nations.
The Commission recognized that there were various
methods by which an international criminal jurisdiction
could be established. The essential requirement for pur-
poses of the judicial guarantees required for a fair trial is
that the court be "duly established by law".

(13) Paragraph 1 (b) guarantees the right of the accused
to be informed promptly, meaningfully and in sufficient
detail of the charges against him. This is the first of a
series of rights that are intended to enable the accused to
defend against the charges. The accused must be informed
promptly of the charges against him to be able to respond
thereto at any preliminary proceeding and to have
adequate time to prepare his defence. The accused must
be informed of the nature and cause of the charges in a
meaningful way so as to be able to fully comprehend the
alleged wrongdoing and to respond to the allegations.
This requires that the accused be informed of the charges
in sufficient detail and in a language that he understands.
The provision is drawn from article 14, paragraph 3 (a),
of the International Covenant on Civil and Political
Rights.

(14) Paragraph 1 (c) is intended to ensure that the
accused will have a sufficient opportunity and the neces-
sary means to effectively exercise the right to defend
against the charges. This right will only be meaningful if
the accused is guaranteed the time, the facilities, and the
legal advice that may be required to prepare and present a
defence during the trial. It was emphasized in the Com-
mission that the freedom of the accused to communicate
with his counsel would apply equally to defence counsel
chosen by the accused or assigned by the court under
paragraph 1 (e). The provision is drawn from article 14,
paragraph 3 (b), of the International Covenant on Civil
and Political Rights.

84 Initially adopted as article 8 (see footnote 16 above).

(15) Paragraph 1 (d) guarantees the right of the
accused to be tried without undue delay. A person who
has been charged but not convicted of a crime should not
be deprived of liberty or bear the burden of alleged
wrongdoing for an extended period of time as a conse-
quence of any unreasonable delay in the judicial process.
The international community as well as the victims of the
serious crimes covered by the Code also have a strong
interest in ensuring that justice is done without undue
delay. This provision is drawn from article 14, paragraph
3 (c), of the International Covenant on Civil and Political
Rights.

(16) Paragraph 1 (e) provides for the right of the
accused to be present during the trial and to defend him-
self against the charges. There is a close relationship
between the right of the accused to attend the proceedings
and to offer a defence to the charges. The presence of the
accused during the proceedings makes it possible for him
to view the documentary or other physical evidence, to
know the identity of the witnesses for the prosecution and
to hear their testimony against him. The accused must be
informed of the evidence presented in support of the
charges against him in order to be able to defend against
those charges. The accused may present his own defence
to the court or engage the counsel of his choice to repre-
sent him before the court in defending against the
charges.

(17) There may be situations in which an accused pre-
fers to be represented by counsel and to receive legal
assistance in defending against the charges, but lacks the
necessary means to pay for such assistance. In such a
situation, the accused would be entitled to receive the
legal assistance of a defence counsel assigned by the
court without being required to pay for this assistance. An
accused who is not represented by counsel must be
informed of the right to assigned counsel and to free legal
assistance if he does not have sufficient means to pay for
it. This provision is based on article 14, paragraph 3 (d),
of the International Covenant on Civil and Political
Rights. Article 11 does not reproduce the qualifying
phrase "in any case where the interests of justice so
require" or the related phrase "in any such case" which
appear in the Covenant. The Commission considered that
the appointment of counsel for the defence, either by the
accused or ex officio by the court, was necessary in all
cases, by reason of the extreme seriousness of the crimes
covered by the Code and the probable severity of the
commensurate punishment.

(18) Paragraph 1 (f) seeks to ensure the right of the
accused to defend against the charges in relation to the
presentation of witness testimony during the trial. It guar-
antees that the defence will have an opportunity to ques-
tion the witnesses who testify against the accused. It also
guarantees the right of the defence to obtain the attend-
ance of witnesses on behalf of the accused and to question
these witnesses under the same conditions as the prosecu-
tion with respect to its witnesses. This provision is drawn
from article 14, paragraph 3 (e), of the International Cov-
enant on Civil and Political Rights.

(19) Paragraph 1 (g) seeks to ensure the ability of the
accused to understand what takes place during the pro-
ceedings by providing for the right to free interpretation
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if the proceedings are conducted in a language that the
accused does not understand or speak. The accused must
be able to comprehend the testimony or other evidence
presented in support of the charges against him during the
trial in order to be able to effectively exercise the right to
defend against those charges. Furthermore, the accused
has the right to be heard and to free interpretation to
enable him to do so if he is unable to speak or understand
the language in which the proceedings are being con-
ducted. The right of the accused to the assistance of an
interpreter applies not only to the hearing before the trial
court, but to all phases of the proceedings. This provision
is drawn from article 14, paragraph 3 (J), of the Interna-
tional Covenant on Civil and Political Rights.

(20) Paragraph 1 (h) prohibits the use of a threat, tor-
ture or other means of coercion to force the accused to tes-
tify against himself during the proceedings or to obtain a
confession. The use of coercive measures to compel an
individual to make incriminating statements constitutes a
denial of due process and is contrary to the proper admin-
istration of justice. Furthermore, the reliability of any
information obtained by such means is highly suspect.
This provision is drawn from article 14, paragraph 3 (g),
of the International Covenant on Civil and Political
Rights.

(21) Paragraph 2 provides that any individual who is
convicted of a crime covered by the Code is entitled to
have the conviction and the resulting sentence reviewed
according to law. The right of appeal was not envisaged in
the article as adopted on first reading.85 The Charter of the
Nuraberg Tribunal did not provide for the right of a
defendant to appeal a conviction or sentence to a higher
tribunal. The Niimberg Tribunal was established as the
highest court of international criminal jurisdiction to try
the major war criminals of the European Axis.86 There
was no "higher tribunal" competent to review its judge-
ments. The Commission noted the legal developments
that had taken place since Niiraberg concerning the recog-
nition of the right of appeal in criminal cases in the Inter-
national Covenant on Civil and Political Rights and in the
statute of the International Tribunal for the Former Yugo-
slavia and the statute of the International Tribunal for
Rwanda established by the Security Council. It was also
recalled that the draft statute for an international criminal
court elaborated by the Commission provided for the right
of appeal. The Commission considered it appropriate to
provide for a right of appeal for persons convicted of a
crime covered by the Code, given the serious nature of
these crimes and the commensurate severity of the corre-
sponding punishment. The right of appeal extends to both
the conviction and the sentence imposed by the court of
first instance. This provision is drawn from article 14,
paragraph 5, of the Covenant. The reference to a "higher
tribunal" contained in the Covenant is not reproduced in
the provision to avoid possible confusion since the appeal
may be conducted by a higher court which is part of the
same judicial structure comprising a single "tribunal" as
in the case of the two ad hoc tribunals established by the
Security Council. The essence of the right of appeal is the
right of a convicted person to have the adverse judgement

85 ibid.
86 Charter of the Niimberg Tribunal (see footnote 33 above), art. 1.

and the resulting punishment reviewed by a "higher" judi-
cial body which has the authority as a matter of law to
conduct such a review and, where appropriate, to reverse
the decision or revise the punishment with binding legal
effect. The provision does not address the hierarchical
structure of a particular national or international criminal
justice system since a national criminal justice system is
governed by the national law of the State concerned and
an international criminal justice system is governed by
the constituent instrument which provided for the estab-
lishment of the international tribunal or court.

Article 12. Non bis in idem

1. No one shall be tried for a crime against the
peace and security of mankind of which he has already
been finally convicted or acquitted by an international
criminal court.

2. An individual may not be tried again for a
crime of which he has been finally convicted or acquit-
ted by a national court except in the following cases:

(a) By an international criminal court, if:

(i) The act which was the subject of the judgement
in the national court was characterized by that
court as an ordinary crime and not as a crime
against the peace and security of mankind; or

(ii) The national court proceedings were not
impartial or independent or were designed to
shield the accused from international criminal
responsibility or the case was not diligently
prosecuted;

(b) By a national court of another State, if:

(i) The act which was the subject of the previous
judgement took place in the territory of that
State; or

(ii) That State was the main victim of the crime.

3. In the case of a subsequent conviction under
the present Code, the court, in passing sentence, shall
take into account the extent to which any penalty
imposed by a national court on the same person for
the same act has already been served.

Commentary

(1) Criminal law provides a standard of conduct which
the individual must respect bearing in mind the threat of
prosecution and punishment for violations of this stand-
ard. Just as every State has an interest in effectively
enforcing its criminal law by prosecuting and punishing
the individuals who are responsible for violations of this
law, the international community has an interest in ensur-
ing that the individuals who are responsible for the inter-
national crimes covered by the Code are brought to jus-
tice and punished.

(2) The concurrent jurisdiction envisaged in article 8
for an international court and the national courts of States
parties to the Code with respect to the crimes set out in
articles 17 to 20 of part two gives rise to the possibility
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that a person could be tried and punished more than once
for the same crime. In addition, this possibility is not com-
pletely ruled out with respect to the crime of aggression
set out in article 16 since the exclusive jurisdiction of an
international criminal court envisaged for this crime does
not preclude a limited exception for the national courts of
the State which committed aggression according to article
8. The possibility of multiple trials conducted in the
national courts of different States as well as an interna-
tional criminal court raises the question of whether the
non bis in idem principle should be applicable under inter-
national law. The Commission recognized that this ques-
tion involved theoretical and practical issues. In theoreti-
cal terms, it was noted that this principle was applicable
in internal law and that its implementation in relations
between States gave rise to the problem of respect by one
State for final judgements pronounced in another State,
since international law did not make it an obligation for
States to recognize a criminal judgement handed down in
a foreign State. In practical terms, it was pointed out that
a State could provide a shield for an individual who had
committed a crime against the peace and security of man-
kind and who was present in its territory by acquitting him
in a sham trial or by convicting and sentencing him to a
penalty which was not at all commensurate with the seri-
ousness of the crime, but which would enable him to
avoid a conviction or a harsher penalty in another State
and, in particular, in the State where the crime was com-
mitted or in the State which was the main victim of the
crime.

(3) The application of the non bis in idem principle
under international law is necessary to prevent a person
who has been accused of a crime from being prosecuted
or punished more than once for the same crime. This fun-
damental guarantee protects an individual against multi-
ple prosecutions or punishments by a given State for the
same crime and is reflected in the International Covenant
on Civil and Political Rights (art. 14, para. 7). A person
who has been duly tried and acquitted of criminal charges
should not lightly be required to go through the ordeal of
a criminal prosecution a second time. In addition, a person
who has been duly tried and convicted of a crime should
be subject to a punishment that is commensurate to the
crime only once. To impose such a punishment on an indi-
vidual on more than one occasion for the same crime
would exceed the requirements of justice.

(4) The Commission decided to include the non bis in
idem principle in the article subject to certain exceptions
which were intended to address the various concerns
regarding the principle. The Commission has struck an
appropriate balance between, on the one hand, the need to
preserve to the maximum extent possible the integrity of
the non bis in idem principle and, on the other hand, the
requirements of the proper administration of justice. The
Commission noted that the application of this principle at
the international level is provided for in the statute of the
International Tribunal for the Former Yugoslavia (art. 10)
and the statute of the International Tribunal for Rwanda
(art. 9). The Commission also recalled that this principle
has been included in the draft statute for an international
criminal court (art. 42).

(5) Article 12 provides for the application of the non bis
in idem principle in relation to the crimes covered by the

Code in two different situations depending on whether an
individual is first prosecuted by an international criminal
court or a national court.

(6) Paragraph 1 addresses the situation in which an
individual has already been tried for a crime covered by
the Code as such by an international criminal court and
has been either convicted or acquitted of the crime. In
such a case, the non bis in idem principle applies fully and
without any exception to the decisions of the international
criminal court. Thus, an individual who has already been
tried by an international court for a crime under the Code
could not be tried again for the same crime by any other
court, whether national or international. This paragraph is
intended to take into account the possible establishment
of an international criminal court that would be entrusted
with the implementation of the Code. In this context the
term "international criminal court" is used to refer to an
international court that is competent to prosecute individ-
uals for crimes under the Code and has been established
by or with the support of the States parties to the Code or
the international community at large, as discussed in the
commentary to article 8.

(7) The phrase "finally convicted or acquitted" is used
in paragraphs 1 and 2 to indicate that the non bis in idem
principle would apply only to a final decision on the mer-
its of the charges against an accused which was not sub-
ject to further appeal or review. In particular, the word
"acquitted" is used to refer to an acquittal as a result of a
judgement on the merits, not as a result of a discharge of
proceedings.

(8) Paragraph 2 addresses the situation in which an
individual has already been tried for a crime by a national
court and has been either convicted or acquitted of the
crime by that court. It provides that an individual may not
be tried for a crime under the Code arising out of the same
act (or omission) that was the subject of the previous
criminal proceedings before the national court. While
paragraph 1 does not recognize any exceptions to the non
bis in idem principle with respect to the judgement of an
international criminal court, paragraph 2 of the same arti-
cle does not require as strict an application of this princi-
ple with respect to the judgements of national courts.
Paragraph 2 affirms this principle with respect to national
court judgements while at the same time envisaging cer-
tain limited exceptions set forth in subparagraphs (a)
and (b).

(9) Paragraph 2 provides for the application of the non
bis in idem principle to a final decision of a national court
on the merits of the case which is not subject to further
appeal or review. The application of this principle with
respect to a final conviction does not require the imposi-
tion of a commensurate punishment or the complete or
partial enforcement of such a punishment. The failure to
impose a punishment that is proportional to the crime or
to take steps to enforce a punishment may indicate an
element of fraud in the administration of justice. The
Commission decided to preserve the non bis in idem prin-
ciple in paragraph 2 to the maximum extent possible and
to address the possibility of the fraudulent administration
of justice under the exception to the principle provided
for in subparagraph 2 (a) (ii).
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(10) Subparagraph 2 (a) recognizes two exceptional
cases in which an individual could be tried by an interna-
tional criminal court for a crime under the Code notwith-
standing the prior decision of a national court. First, an
individual may be tried by an international criminal court
for a crime against the peace and security of mankind aris-
ing out of the same act that was the subject of the previous
national court proceedings if the individual was tried by a
national court for an "ordinary" crime rather than one of
the more serious crimes under the Code. In such a case,
the individual has not been tried or punished for the same
crime but for a "lesser crime" that does not encompass the
full extent of his criminal conduct. Thus, an individual
could be tried by a national court for murder and tried a
second time by an international criminal court for the
crime of genocide based on the same act under subpara-
graph 2 (a) (i).

(11) Secondly, an individual could be tried by an inter-
national criminal court for a crime set out in the Code aris-
ing out of the same act or even for the same crime that was
the subject of the previous national court decision if "the
national court proceedings were not impartial or inde-
pendent or were designed to shield the accused from inter-
national criminal responsibility or the case was not dili-
gently prosecuted". In such a case, the individual has not
been duly tried or punished for the same act or the same
crime because of the abuse of power or improper admin-
istration of justice by the national authorities in prosecut-
ing the case or conducting the proceedings. The interna-
tional community should not be required to recognize a
decision that is the result of such a serious transgression
of the criminal justice process. It is important to note that
these exceptions only permit subsequent proceedings by
an international criminal court. Subparagraph 2 (a) (ii) is
similar to the corresponding provisions contained in the
statute of the International Tribunal for the Former Yugo-
slavia (art. 10, para. 2) and the statute of the International
Tribunal for Rwanda (art. 9, para. 2).

(12) Subparagraph 2 (b) recognizes two exceptional
cases in which an individual could be tried by a national
court for a crime under the Code notwithstanding the prior
decision of a national court of another State. These two
exceptions recognize that although any State party to the
Code would be competent to prosecute an alleged
offender, there are two categories of States which have a
particular interest in ensuring the effective prosecution
and punishment of the offenders. First, the State in the ter-
ritory of which the crime was committed has a strong
interest in the effective prosecution and punishment of the
responsible individuals because the crime occurred within
its territorial jurisdiction. The territorial State is more
directly affected by the crime in this respect than other
States. Secondly, the State which was the primary target
of the crime, the nationals of which were the primary vic-
tims of the crime or the interests of which were directly
and significantly affected also has a strong interest in the
effective prosecution and punishment of the responsible
individuals. The State which is the "main victim" of the
crime has incurred a greater and more direct injury as a
result of the crime as compared to other States. Subpara-
graphs 2 (b) (i) and 2 (b) (ii) provide that the territorial
State or the State which was the victim or whose nationals
were the victims may institute criminal proceedings
against an individual for a crime set out in the Code even

though that individual has already been tried by the
national court of another State for the same crime. Either
State has the option of instituting subsequent proceedings
if, for example, it considers that the previous decision did
not correspond to a proper appraisal of the acts or their
seriousness. Neither State is under an obligation to do so
if it is satisfied that justice has already been done.

(13) Paragraph 3 requires a court that convicts an indi-
vidual of a crime under the Code in a subsequent proceed-
ing to take into account in imposing an appropriate pen-
alty the extent to which any penalty has already been
imposed and enforced against the individual for the same
crime or the same act as a result of a previous trial. There
are two ways in which the court could take into account
the extent of enforcement of the previous penalty. First,
the court could impose a penalty that is fully commensu-
rate to the crime set out in the Code for which the individ-
ual has been convicted in the subsequent proceeding and
further indicate the extent to which this penalty is to be
implemented in the light of the punishment that has
already been enforced. Secondly, the court could deter-
mine the penalty that would be commensurate to the
crime and impose a lesser penalty to reflect the previous
punishment. Under the second approach the court could
still indicate the fully commensurate penalty to demon-
strate that justice had been done and to seek a degree of
uniformity in punishing persons convicted of crimes cov-
ered by the Code. This paragraph is equally applicable in
the event of a subsequent conviction by a national court
or an international criminal court. It is similar to the cor-
responding provisions contained in the statute of the
International Tribunal for the Former Yugoslavia (art. 10,
para. 3) and the statute of the International Tribunal for
Rwanda (art. 9, para. 3).

Article 13. Non-retroactivity

1. No one shall be convicted under the present
Code for acts committed before its entry into force.

2. Nothing in this article precludes the trial of
anyone for any act which, at the time when it was com-
mitted, was criminal in accordance with international
law or national law.

Commentary

(1) The fundamental purpose of criminal law is to pro-
hibit, to punish and to deter conduct which is considered
to be of a sufficiently serious nature to justify the charac-
terization of an act or omission as a crime. This law pro-
vides a standard of conduct to guide the subsequent
behaviour of individuals. It would clearly be unreason-
able to determine the lawfulness of the conduct of an indi-
vidual based on a standard that was not in existence at the
time the individual decided to pursue a particular course
of action or to refrain from taking any action. The pros-
ecution and punishment of an individual for an act or
omission that was not prohibited when the individual
decided to act or to refrain from acting would be mani-
festly unjust. The prohibition of the retroactive applica-
tion of criminal law is reflected in the principle nullum
crimen sine lege. This principle has been embodied in a
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number of international instruments, such as the Univer-
sal Declaration of Human Rights (art. 11, para. 2), the
International Covenant on Civil and Political Rights
(art. 15, para. 1), the European Convention on Human
Rights (art. 7, para. 1), the American Convention on
Human Rights (art. 9) and the African Charter on Human
and Peoples' Rights (art. 7, para. 2).

(2) The principle of the non-retroactivity of criminal
law is recognized with respect to the Code in article 13.
This principle would be violated if the Code were to be
applied to crimes committed before its entry into force.
Paragraph 1 is intended to avoid any violation of the
principle by limiting the application of the Code to acts
committed after its entry into force. It would therefore not
be permissible to try and possibly convict an individual
for a crime "under the present Code" as a consequence of
an act committed "before its entry into force".

(3) Paragraph 1 applies only to criminal proceedings
instituted against an individual for an act as a crime
"under the present Code". It does not preclude the institu-
tion of such proceedings against an individual for an act
committed before the entry into force of the Code on a dif-
ferent legal basis. For example, a person who committed
an act of genocide before the Code entered into force
could not be prosecuted for a crime against the peace and
security of mankind under that instrument. This individ-
ual could, however, be subject to criminal proceedings for
the same act on a separate and distinct legal basis. Such an
individual could be tried and punished for the crime of
genocide under international law (Convention on the Pre-
vention and Punishment of the Crime of Genocide, cus-
tomary law or national law) or the crime of murder under
national law. The possibility of instituting criminal pro-
ceedings for an act committed before the entry into force
of the Code on independent legal grounds provided by
international law or national law is addressed in para-
graph 2.

(4) The principle of non-retroactivity, as outlined in
article 13, applies also to the imposition of a penalty
which is heavier than the one that was applicable at the
time when the criminal offence was committed.

(5) In formulating paragraph 2 of article 13, the Com-
mission was guided by two considerations. On the one
hand, it did not want the principle of non-retroactivity set
out in the Code to prejudice the possibility of prosecution,
in the case of acts committed before the entry into force
of the Code, on different legal grounds, for example a pre-
existing convention to which a State was a party, or again,
under customary international law. Hence the provision
contained in paragraph 2. On the other hand, the Commis-
sion did not want this wider possibility to be used with
such flexibility that it might give rise to prosecution on
legal grounds that are too vague. For this reason, it pre-
ferred to use in paragraph 2 the expression "in accordance
with international law" rather than less concrete expres-
sions such as "in accordance with the general principles of
international law".

(6) Paragraph 2 also envisages the possibility of the
prosecution of an individual for a crime under pre-exist-
ing national law. However, the term "national law" should

be understood as referring to the application of national
law in conformity with international law.

Article 14. Defences

The competent court shall determine the admis-
sibility of defences in accordance with the general
principles of law, in the light of the character of each
crime.

Commentary

(1) Article 14 entrusts the competent court with the
determination of the question of the admissibility of any
defence which may be raised by an accused in a particular
case with respect to a crime against the peace and security
of mankind. It provides for the competent court to per-
form this task in accordance with "general principles of
law" and having regard to the character of each crime.

(2) The title of the article is "defences". Different legal
systems classify in different ways the range of possible
responses that an accused can make to an accusation of
crime. In some national legal systems a distinction is
drawn between justifications (faits justicatifs) and
excuses {faits excusatoires). Thus self-defence is a justi-
fication, eliminating in all respects the criminal character
of the act in question. By comparison duress, if admitted
in relation to a particular crime, is merely an excuse
which may exculpate a particular accused. Other legal
systems do not make such a systematic distinction, using
the general description "defence" to cover both justifica-
tions and excuses. Article 14 is intended to cover all such
pleas.

(3) The competent court is required to consider two cri-
teria in making the determination required by article 14.
First, the court must consider the validity of the defence
raised by the accused under general principles of law.
This first criterion limits the possible defences to crimes
covered by the Code to those defences that are well-estab-
lished and widely recognized as admissible with respect
to similarly serious crimes under national or international
law. Secondly, the court must consider the applicability of
the defence to the crime covered by the Code with which
an accused is charged in a particular case in the light of
the character of that crime.

(4) The Charter of the Nurnberg Tribunal did not recog-
nize any defences to crimes against peace, war crimes or
crimes against humanity. The Nurnberg Tribunal acquit-
ted some defendants based on its conclusion that there
was insufficient evidence to establish with the necessary
degree of certitude that these individuals were guilty of
the crimes with which they were charged.87 This relates
to onus of proof, not to defences in the sense explained in
paragraph (2) above.

(5) Since Nurnberg, the international community has
adopted a number of relevant conventions which also do

For example, the Nurnberg Tribunal found the defendant Schacht
not guilty as charged because the evidence provided by the prosecution
with respect to the elements of the definition of the crime concerned
was not sufficient to establish his guilt beyond a reasonable doubt. Nazi
Conspiracy and Aggression . . . (see footnote 35 above), p. 137.
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not recognize any defences to crimes. The Convention on
the Prevention and Punishment of the Crime of Genocide
reaffirmed the principle of individual criminal respon-
sibility for the crime of genocide without recognizing any
possible defences to this crime. The Geneva Conventions
of 12 August 1949 and the more recent Protocol I thereto
recognized the principle of individual criminal respon-
sibility for grave breaches of the Conventions and the
Protocol without recognizing any defences to those grave
breaches. The International Convention on the Suppres-
sion and Punishment of the Crime of Apartheid recog-
nized the principle of individual criminal responsibility
for the crime of apartheid without recognizing any
defences to this crime.

(6) The United Nations War Crimes Commission com-
piled the judicial decisions of almost 2,000 war crime tri-
als conducted by nine countries at the end of the Second
World War as well as the relevant legislation adopted by
a number of countries, and drew certain conclusions with
respect to the admissibility of defences or extenuating cir-
cumstances with respect to crimes under international
law.88 It would be for the competent court to decide
whether the facts involved in a particular case constituted
a defence under the article or extenuating circumstances
under article 15 in the light of the jurisprudence of the
Second World War as well as subsequent legal develop-
ments.

(7) A classic defence to a crime is self-defence. It is
important to distinguish between the notion of self-
defence in the context of criminal law and the notion of
self-defence in the context of Article 51 of the Charter of
the United Nations. The notion of self-defence in the
criminal law context relieves an individual of responsibil-
ity for a violent act committed against another human
being that would otherwise constitute a crime such as
murder. In contrast, the notion of self-defence in the con-
text of the Charter refers to the lawful use of force by a
State in the exercise of the inherent right of individual or
collective self-defence, and which would therefore not
constitute aggression by that State. Since aggression by a
State is a sine qua non for individual responsibility for a
crime of aggression under article 16, an individual could
not be held responsible for such a crime in the absence of
the necessary corresponding action by a State, as dis-
cussed in the commentary to article 16.

(8) Self-defence was recognized as a possible defence
in some of the war crime trials conducted after the Second
World War. The United Nations War Crimes Commission
concluded that "A plea of self-defence may be success-
fully put forward, in suitable circumstances, in war crime
trials as in trials held under municipal law." The plea of

8 8 Law Reports . . . (see footnote 61 above) , vol . XV, p . 155.
8 9 Ibid., p . 177. The Judge Advocate acting in the trial of Willi

Tessman and others before the British Military Court in Germany in
1947 described the general requirements for a valid claim of self-
defence:

"The law permits a m a n to save his own life by despatching that of
another, but it mus t be in the last resort. He is expected to retreat to
the ut termost before turning and killing his assailant; and, of course,
such considerat ions as the nature of the weapon in the hands of the
accused, the quest ion whether the assailant had any weapon and so
forth, have to be considered. In other words , was it a last resort? Had
he retreated to the uttermost before ending the life of another human
b e i n g ? " (Ibid.)

self-defence may be raised by an accused who is charged
with a crime of violence committed against another
human being resulting in death or serious bodily injury.
The notion of self-defence could relieve an accused of
criminal responsibility for the use of force against another
human being resulting in death or serious injury if this use
of force was necessary to avoid an immediate threat of his
own death or serious injury caused by that other human
being. The right of an individual to act in self-defence is
implicitly recognized in the saving clause contained in the
Convention on the Safety of United Nations and Associ-
ated Personnel (art. 21).*

(9) An issue often discussed in the context of defences
to crimes under international law is that of "superior
orders". Article 5 of these articles makes it clear that
superior orders do not constitute a defence; article 7,
similarly, precludes an accused from relying on his or her
official position by way of defence. Superior orders may,
however, sometimes be relevant in relation to the separate
issue of duress or coercion.

(10) Duress or coercion was recognized as a possible
defence or extenuating circumstance in some of the war
crime trials conducted after the Second World War.91 The
United Nations War Crimes Commission concluded that
duress generally required three essential elements,
namely:

(a) the act charged was done to avoid an immediate danger both serious
and irreparable; (b) there was no other adequate means of escape; (c)
the remedy was not disproportionate to the evil.92

Although superior orders per se was excluded as a
defence by the Charter and the Judgment of the Nurnberg
Tribunal, the existence of such orders could be a relevant
factor in determining the existence of the necessary
conditions for a valid plea of duress. In this regard, the
Nurnberg Tribunal stated:

That a soldier was ordered to kill or torture in violation of the interna-
tional law of war has never been recognized as a defense to such acts
of brutality, though, as the Charter here provides, the order may be
urged in mitigation of the punishment. The true test, which is found in
varying degrees in the criminal law of most nations, is not the existence
of the order, but whether moral choice was in fact possible.93

Clearly an individual who was responsible in some meas-
ure for the existence or the execution of an order or whose
participation exceeded the requirements thereof could not
claim to have been deprived of a moral choice as to his
course of conduct.94 The plea of duress may be raised by

9 0 See M.-C. Bourloyannis-Vrailas, "The Convent ion on the Safety
of United Nat ions and Associated Personnel" , International and Com-
parative Law Quarterly, vol . 44 , part 3 (July 1995), pp . 560 et seq., in
particular, pp . 586-587.

9 1 The United States Military Tribunal which conducted the Ein-
satzgruppen Trial stated as follows:

"Let it be said at once that there is no law which requires that an inno-
cent man must forfeit his life or suffer serious harm in order to avoid
committ ing a crime which he condemns . The threat, however, mus t
be imminent, real and inevitable. N o court will punish a man w h o ,
with a loaded pistol at his head, is compelled to pull a lethal lever."
(Law Reports . . . (see footnote 61 above) , vol . XV, p . 174.)
" Ibid.
9 3 Nazi Conspiracy and Aggression . . . (see footnote 35 above),

pp. 53-54.
9 4 The United States Military Tribunal which conducted the trial in

the I.G. Farben Case discussed the relevance of superior orders in deter-
mining the validity of a "defence of necessi ty" as follows:
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an accused who is charged with various types of criminal
conduct. There are different views as to whether even the
most extreme duress can ever constitute a valid defence or
extenuating circumstance with respect to a particularly
heinous crime, such as killing an innocent human being.
This question requires consideration of whether an indi-
vidual can ever be justified in taking the life of one human
being in order to save another human being or, in other
words, whether the remedy of saving a human being is
inherently disproportionate to the evil of killing another
human being under the third element.95 Duress which
does not constitute a valid defence that relieves an indi-
vidual of all responsibility for criminal conduct may none
the less constitute an extenuating circumstance resulting
in the imposition of a lesser punishment.

(11) Military necessity, was recognized as a possible
defence or extenuating circumstance in very limited
situations in some of the war crime trials conducted after
the Second World War. The United States Military Tribu-
nal which conducted the German High Command Trial
rejected the doctrine of military necessity as a general
defence to war crimes96 and as a defence to certain types
of war crimes, such as "the compulsory recruitment of
labour from an occupied territory . . . for use in military
operations".97 However, the Tribunal recognized a plea of
military necessity as a defence in relation to charges of
spoliation because the prohibition of this type of devasta-
tion was formulated in terms of conduct that was not jus-
tified by military necessity.98 Similarly, the United States

"From a consideration of the IMT, Flick, and Roechling judgments,
we deduce that an order of a superior officer or a law or governmen-
tal decree will not justify the defence of necessity unless, in its opera-
tion, it is of a character to deprive the one to whom it is directed of a
moral choice as to his course of action. It follows that the defence of
necessity is not available where the party seeking to invoke it was,
himself, responsible for the existence or execution of such order or
decree, or where his participation went beyond the requirements
thereof, or was the result of his own initiative." (Trials of War Crimi-
nals . . . (see footnote 63 above), vol. VIII (1952), p . 1179.)

The United Nations War Crimes Commission characterized the plea
considered in that case as one of coercion or duress, rather than neces-
sity, based on the alleged facts considered by the court (Law
Reports... (see footnote 61 above), vol. XV, pp. 155-157 and
170-171).

95 For example, the Judge Advocate acting in the trial of Robert
Holzer and others before a Canadian Military Court in Germany, in
1946, stated that:

"There is no doubt on the authorities that compulsion is a defence
when the crime is not of a heinous character. But the killing of an
innocent person can never be justified." (Law Reports . . . (ibid.),
vol. XV, p. 173.)

The Judge Advocate acting in the trial of Valentin Fuerstein and others
before a British Military Court in Germany, in 1948, also expressed the
view that coercion or duress could not justify killing another human
being (ibid.).

96 Law Reports . . . (ibid.), vol. XII.
"We content ourselves on this subject [the doctrine of military neces-
sity] with stating that such a view would eliminate all humanity and
decency and all law from the conduct of war and it is a contention
which this Tribunal repudiates as contrary to the accepted usages of
civilized nations." (Ibid., p . 93.)
97 Ibid.
9 8 The United States Military Tribunal discussed the plea of military

necessity in relation to the charge of spoliation as follows:
"The devastation prohibited by the Hague Rules and the usages of
war is that not warranted by military necessity. This rule is clear
enough but the factual determination as to what constitutes military
necessity is difficult. Defendants in this case were in many instances
in retreat under arduous conditions wherein their commands were in

Military Tribunal which conducted the Hostages Trial
rejected military necessity as a defence in relation to rules
of international law which did not explicitly recognize
any such exception.99 In contrast, the Tribunal acquitted
the defendant Rendulic of charges of wanton destruction
of private and public property under the military necessity
exception which was expressly provided for in the rel-
evant Regulation.100-101 The United Nations War Crimes
Commission concluded that the plea of military necessity
was more often rejected than accepted as a defence or an
extenuating circumstance with the notable exceptions of
the High Command Trial and the Hostages Trial.102

(12) A mistake of fact was also recognized as a possible
defence or extenuating circumstance in some of the war
crime trials conducted after the Second World War. The
United Nations War Crimes Commission concluded that
"A mistake of fact, however, may constitute a defence in
war crime trials just as it may in trials before municipal
courts."103 A plea of mistake of fact requires a material
fact which relates to an element of the crime. In addition,
a mistake of fact must be the result of a reasonable and
honest error of judgement rather than ignoring obvious
facts.104

(13) There is no indication that there is a minimum age
requirement for individual criminal responsibility under

serious danger of being cut off. Unde r such c i rcumstances , a com-
mander mus t necessarily make quick decis ions to mee t the part icular
situation of his command . A great deal of lat i tude mus t be accorded
to him under such c i rcumstances . W h a t consti tutes devastat ion
beyond mili tary necessity in these situations requires detailed proof
of an operational and tactical nature. We do not feel that in this case
the proof is ample to establish the guilt of any defendant herein on
this charge ." (Ibid., vol . XII , pp . 93-94.)
99 "Mili tary necessity or expediency do not justify a violation of

positive rules. International L a w is prohibi t ive law. Art ic les 4 6 , 4 7 and
50 of the Hague Regulat ions of 1907 m a k e no such except ions to its
enforcement. The rights of the innocent populat ion therein set forth
must be respected even if mili tary necessity or expediency decree
otherwise ." (Ibid., vol . VIII , p . 66-67.)

100 Annexed to The Hague Convent ion IV of 1907.
101 "The Hague Regulat ions prohibi ted ' T h e destruction or seizure of

enemy property except in cases where this destruct ion or seizure is
urgently required by the necessit ies of war . ' Article 23 (g). The Hague
Regulat ions are mandatory provis ions of International Law. The prohi-
bitions therein contained control and are superior to military necessit ies
of the mos t urgent nature except where the Regulat ions themselves spe-
cifically provide the contrary. The destruct ions of public and private
property by retreating mili tary forces which would give aid and comfort
to the enemy, may constitute a situation coming within the except ions
contained in Article 23 (g)." (LawReports .. . (see footnote 61 above) ,
vol. VIII , p . 69.)

102 Ibid., vol . XV, pp . 176-177.
103 Ibid., p . 184.
104 The United States Military Tribunal which conducted the Hos-

tages Trial recognized mistake of fact as a possible exculpatory factor
in the following circumstances:

"In determining the guilt or innocence of any a rmy c o m m a n d e r when
charged with a failure or refusal to accord a bel l igerent status to cap-
tured member s of the resistance forces, the situation as it appeared to
him must be given the first considerat ion. Such c o m m a n d e r wi l l not
be permitted to ignore obvious facts in arriving at a conclusion. One
trained in mili tary science will ordinarily have no difficulty in arriv-
ing at a correct decision and if he wilfully refrains from so doing for
any reason, he will be held criminally responsible for wrongs com-
mitted against those entitled to the rights of a bell igerent . W h e r e
room exists for an honest error in judgement , such a rmy c o m m a n d e r
is entitled to the benefit thereof by virtue of the presumpt ion of his
innocence ." (Ibid.)
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international law. None the less the competent court may
have to decide whether the youth of the accused at the
time the alleged crime occurred should be considered to
constitute a defence or extenuating circumstance in a par-
ticular case.105 The United Nations War Crimes Commis-
sion did not conduct an exhaustive analysis of the ages of
the persons convicted in the war crime trials conducted
after the Second World War, but noted that persons as
young as 15 years of age were convicted and punished in
some of these trials.1

Article 15. Extenuating circumstances

In passing sentence, the court shall, where appro-
priate, take into account extenuating circumstances in
accordance with the general principles of law.

Commentary

(1) The general principle of the liability of an individual
to punishment fora crime covered by the Code is set forth
in article 3. The competent court which convicts an indi-
vidual of such a crime is entrusted with the task of deter-
mining an appropriate punishment for that crime in
accordance with the relevant provisions of its applicable
substantive and procedural law. In this regard, the court is
required to take into account the character and gravity of
the crime in considering the punishment to be imposed in
accordance with article 3.

(2) Whereas article 3 is intended to ensure that the pun-
ishment contemplated by the court is commensurate with
the crime, article 15 is intended to ensure that the court
considers any relevant extenuating circumstances or miti-
gating factors before taking a decision on the question of
punishment. The interests of justice are not served by
imposing an excessive punishment which is dispropor-
tionate to the character of the crime or the degree of cul-
pability of the convicted person or which fails to take into
account any extenuating circumstances that lessen the
degree of culpability or otherwise justify a less severe
punishment.

(3) The competent court must engage in a two-step pro-
cess in considering whether it is appropriate to impose a
less severe punishment on a convicted person as a conse-
quence of extenuating circumstances. First, the court
must determine the admissibility of the extenuating cir-
cumstance raised by the accused under general principles

105 The general principle of a minimum age requirement for criminal
responsibility was recognized in Rule 4.1 of the United Nations Stand-
ard Minimum Rules for the Administration of Juvenile Justice (The
Beijing Rules). The Beijing Rules did not, however, establish an inter-
national standard for the age of criminal responsibility. Moreover, the
definition of a juvenile for purposes of excluding the application of
criminal law varies greatly in different legal systems, ranging from 7
years to 18 years or above. The commentary to Rule 4.1 suggests that
the current trend is to consider

"whether a child can live up to the moral and psychological compo-
nents of criminal responsibility; that is, whether a child, by virtue of
her or his individual discernment and understanding, can be held
responsible for essentially anti-social behaviour". (General Assem-
bly resolution 40/33 , annex.)
106 Law Reports . . . (see footnote 61 above), vol. XV, p . 185.

of law. This criterion limits the possible extenuating cir-
cumstances for crimes covered by the Code to those cir-
cumstances that are well-established and widely recog-
nized as admissible with respect to similarly serious
crimes under national or international law. Secondly, the
court must determine whether there is sufficient evidence
of the extenuating circumstance in a particular case.

(4) The extenuating circumstances to be taken into
account by the court vary depending on the facts of a par-
ticular case. The court is to be guided by general princi-
ples of law in determining the extenuating circumstances
which may merit consideration in a particular case. These
circumstances pertain to general categories of factors
which are well-established and widely recognized as less-
ening the degree of culpability of an individual or other-
wise justifying a reduction in punishment. For example,
the court may take into account any effort made by the
convicted person to alleviate the suffering of the victim or
to limit the number of victims, any less significant form
of criminal participation of the convicted person in rela-
tion to other responsible individuals or any refusal to
abuse a position of governmental or military authority to
pursue the criminal policies. The Niirnberg Tribunal con-
sidered such mitigating factors in deciding to impose
prison sentences rather than the death penalty on some
convicted persons.107 The extensive jurisprudence of the
military tribunals and the national courts which con-
ducted the subsequent war crime trials after the trial of the
major war criminals by the Niirnberg Tribunal at the end
of the Second World War could provide some guidance to
the competent court in determining the general principles
which govern the question of the admissibility of
defences or extenuating circumstances with respect to the
crimes covered by the Code under articles 14 and 15
respectively, as discussed in the commentary to article 14.
In this regard, the United Nations War Crimes Commis-
sion noted that in the subsequent war crime trials con-
ducted after the Second World War some convicted per-
sons entered pleas for mitigation of sentence based on
their age, experience and family responsibilities.108

Moreover, the fact that the accused provided substantial
cooperation in the prosecution of other individuals for
similar crimes could also constitute a mitigating factor, as
provided for in the Rules of Procedure and Evidence of
the International Tribunal for the Former Yugoslavia
(Rule 101)109 and of the International Tribunal for
Rwanda (Rule 101).110

PART TWO

CRIMES AGAINST THE PEACE AND
SECURITY OF MANKIND

Article 16. Crime of aggression

An individual who, as leader or organizer, actively
participates in or orders the planning, preparation,

107 Nazi Conspiracy and Aggression ... (see footnote 35 a b o v e ) ,
p p . 1 3 4 , 1 5 8 - 1 5 9 and 161.

108 Law Reports .. . (see footnote 61 above), vol. XV, p . 187.
109 Document IT/32/Rev.8, p . 62.
110 Document ITR/3/Rev.l , p . 9 1 .
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initiation or waging of aggression committed by a
State shall be responsible for a crime of aggression.

Commentary

(1) The characterization of aggression as a crime
against the peace and security of mankind contained in
article 16 of the Code is drawn from the relevant provi-
sion of the Charter of the Niirnberg Tribunal as interpreted
and applied by the Nurnberg Tribunal. Article 16
addresses several important aspects of the crime of
aggression for the purpose of individual criminal respon-
sibility. The phrase "An individual . . . shall be respon-
sible for a crime of aggression" is used to indicate that the
scope of the article is limited to the crime of aggression
for the purpose of individual criminal responsibility.
Thus, the article does not address the question of the
definition of aggression by a State which is beyond the
scope of the Code.

(2) The perpetrators of an act of aggression are to be
found only in the categories of individuals who have the
necessary authority or power to be in a position poten-
tially to play a decisive role in committing aggression.
These are the individuals whom article 16 designates as
"leaders" or "organizers", an expression that was taken
from the Charter of the Nurnberg Tribunal. These terms
must be understood in the broad sense, that is to say, as
referring, in addition to the members of a Government, to
persons occupying high-level posts in the military, the
diplomatic corps, political parties and industry, as recog-
nized by the Nurnberg Tribunal, which stated that: "Hitler
could not make aggressive war by himself. He had to have
the cooperation of statesmen, military leaders, diplomats
and businessmen".111

(3) The mere material fact of participating in an act of
aggression is, however, not enough to establish the guilt
of a leader or organizer. Such participation must have
been intentional and have taken place knowingly as part
of a plan or policy of aggression. In this connection, the
Nurnberg Tribunal stated, in analysing the conduct of
some of the accused, that:

When they, with knowledge of his aims, gave him their cooperation,
they made themselves parties to the plan he had initiated. They are not
to be deemed innocent because Hitler made use of them, if they knew
what they were doing.112

111 Nazi Conspiracy and Aggression . . . (see footnote 35 above),
p. 55.

112 Ibid. However, the Tribunal found Schacht, Doenitz and
Bormann innocent of certain charges of crimes against peace, stating
that:

"It is clear that Schacht was a central figure in Germany's rearma-
ment program, and the steps which he took, particularly in the early
days of the Nazi regime, were responsible for Nazi Germany's rapid
rise as a military power. But rearmament of itself is not criminal
under the Charter. To be a crime against peace under Article 6 of the
Charter it must be shown that Schacht carried out this rearmament as
part of the Nazi plans to wage aggressive wars." (Ibid., pp. 135-136.)

With regard to the second defendant, the Tribunal stated:
"Although Doenitz built and trained the German U-boat arm, the evi-
dence does not show he was privy to the conspiracy to wage aggres-
sive wars or that he prepared and initiated such wars. He was a line
officer performing strictly tactical duties. He was not present at the
important conferences when plans for aggressive wars were
announced and there is no evidence that he was informed about the
decisions reached there." (Ibid., p. 137.)

(4) Article 16 refers to "aggression committed by a
State". An individual, as leader or organizer, participates
in that aggression. It is this participation that the article
defines as a crime against the peace and security of man-
kind. In other words, it reaffirms the criminal responsibil-
ity of the participants in a crime of aggression. Individual
responsibility for such a crime is intrinsically and inextri-
cably linked to the commission of aggression by a State.
The rule of international law which prohibits aggression
applies to the conduct of a State in relation to another
State. Therefore, only a State is capable of committing
aggression by violating this rule of international law
which prohibits such conduct. At the same time, a State is
an abstract entity which is incapable of acting on its own.
A State can commit aggression only with the active par-
ticipation of the individuals who have the necessary
authority or power to plan, prepare, initiate or wage
aggression. The Nurnberg Tribunal clearly recognized the
reality of the role of States and individuals in stating that:

Crimes against international law are committed by men, not by abstract
entities, and only by punishing individuals who commit such crimes
can the provisions of international law be enforced.113

Thus, the violation by a State of the rule of international
law prohibiting aggression gives rise to the criminal
responsibility of the individuals who played a decisive
role in planning, preparing, initiating or waging aggres-
sion. The words "aggression committed by a State"
clearly indicate that such a violation of the law by a State
is a sine qua non condition for the possible attribution to
an individual of responsibility for a crime of aggression.
Nonetheless, the scope of the article is limited to par-
ticipation in a crime of aggression for the purpose of indi-
vidual criminal responsibility. It therefore does not relate
to the rule of international law which prohibits aggression
by a State.

(5) The action of a State entails individual responsibil-
ity for a crime of aggression only if the conduct of the
State is a sufficiently serious violation of the prohibition
contained in Article 2, paragraph 4, of the Charter of the
United Nations. In this regard, the competent court may
have to consider two closely related issues, namely,
whether the conduct of the State constitutes a violation of
Article 2, paragraph 4, of the Charter and whether such
conduct constitutes a sufficiently serious violation of an
international obligation to qualify as aggression entailing
individual criminal responsibility. The Charter and the
Judgment of the Nurnberg Tribunal are the main sources
of authority with regard to individual criminal respon-
sibility for acts of aggression.

(6) Several phases of aggression are listed in article 16.
These are: the order to commit aggression, and, subse-
quently, the planning, preparation, initiation and waging
of the resulting operations. These different phases are not
watertight. Participation in a single phase of aggression is
enough to give rise to criminal responsibility.

As to the third defendant, the Tribunal suggested the possibility of
inferring knowledge by virtue of a person's position:

"The evidence does not show that Bormann knew of Hitler's plans to
prepare, initiate or wage aggressive wars. He attended none of the
important conferences when Hitler revealed piece by piece those
plans for aggression. Nor can knowledge be conclusively inferred
from the positions he held." (Ibid., p. 164.)
113 See footnote 51 above.
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Article 17. Crime of genocide

A crime of genocide means any of the following acts
committed with intent to destroy, in whole or in part,
a national, ethnic, racial or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to mem-

bers of the group;
(c) Deliberately inflicting on the group conditions

of life calculated to bring about its physical destruc-
tion in whole or in part;

(d) Imposing measures intended to prevent births
within the group;

(e) Forcibly transferring children of the group to
another group.

Commentary

(1) The Charter of the Ntirnberg Tribunal recognized in
article 6, subparagraph (c), two distinct categories of
crimes against humanity. The first category of crimes
against humanity relating to inhumane acts is addressed in
article 18. The second category of crimes against human-
ity relating to persecution is addressed in article 17 in the
light of the further development of the law concerning
such crimes since Ntirnberg.

(2) The Charter and the Judgment of the Nurnberg Tri-
bunal defined the second category of crimes against
humanity as "persecutions on political, racial or religious
grounds in execution of or in connection with any crime
within the jurisdiction of the Tribunal". The Ntirnberg
Tribunal convicted some of the defendants of crimes
against humanity based on this type of conduct and, thus,
confirmed the principle of individual responsibility and
punishment for such conduct as a crime under interna-
tional law.114 Shortly after the Judgment of the Nurnberg
Tribunal, the General Assembly affirmed that the perse-
cution type of crimes against humanity or "genocide"115

constituted a crime under international law for which
individuals were subject to punishment.116 The General
Assembly subsequently recognized that genocide had
inflicted great losses on humanity throughout history in
adopting the Convention on the Prevention and Punish-
ment of the Crime of Genocide to provide a basis for the
international cooperation required to liberate mankind
from this odious scourge.

(3) The fact that the General Assembly had recognized
the extreme gravity of the crime of genocide as early as
1946 and had drafted an international convention on its
prevention and punishment as early as 1948 made it
essential to include this crime in the Code and also facili-
tated the Commission's task. The Convention on the Pre-
vention and Punishment of the Crime of Genocide has
been widely accepted by the international community and
ratified by the overwhelming majority of States. More-

114 Nazi Conspiracy and Aggression . . . (see footnote 35 above),
pp.84, 129-131 and 144-146.

115 The term "genocide" was first coined by Raphael Lemkin. See
R. Lemkin, Axis Rule in Occupied Europe (Washington, Carnegie
Endowment for International Peace, 1944), pp. 79-95.

116 General Assembly resolution 96 (I).

over, the principles underlying the Convention have been
recognized by ICJ as binding on States even without any
conventional obligation.117 Article II of the Convention
contains a definition of the crime of genocide which rep-
resents an important further development in the law relat-
ing to the persecution category of crimes against human-
ity recognized in the Charter of the Ntirnberg Tribunal. It
provides a precise definition of the crime of genocide in
terms of the necessary intent and the prohibited acts. The
Convention also confirms in article I that genocide is a
crime under international law which may be committed in
time of peace or in time of war. Thus, the Convention
does not include the requirement of a nexus to crimes
against peace or war crimes contained in the Charter of
the Nurnberg Tribunal which referred to "persecutions
. . . in execution of or in connection with any crime
within the jurisdiction of the Tribunal". The definition of
genocide contained in article II of the Convention, which
is widely accepted and generally recognized as the
authoritative definition of this crime, is reproduced in
article 17 of the Code. The same provision of the Conven-
tion is also reproduced in the statute of the International
Tribunal for the Former Yugoslavia and the statute of the
International Tribunal for Rwanda. Indeed the tragic
events in Rwanda clearly demonstrated that the crime of
genocide, even when committed primarily in the territory
of a single State, could have serious consequences for
international peace and security and, thus, confirmed the
appropriateness of including this crime in the Code.

(4) The definition of the crime of genocide set forth in
article 17 consists of two important elements, namely the
requisite intent (mens red) and the prohibited act (actus
reus). These two elements are specifically referred to in
the initial phrase of article 17 which states that "A crime
of genocide means any of the following acts committed
with intent to . . ." . Whereas the first element of the def-
inition is addressed in the opening clause of article 17, the
second element is addressed in subparagraphs (a) to (e).

(5) As regards the first element, the definition of the
crime of genocide requires a specific intent which is the
distinguishing characteristic of this particular crime under
international law. The prohibited acts enumerated in sub-
paragraphs (a) to (e) are by their very nature conscious,
intentional or volitional acts which an individual could
not usually commit without knowing that certain conse-
quences were likely to result. These are not the type of
acts that would normally occur by accident or even as a
result of mere negligence. However, a general intent to
commit one of the enumerated acts combined with a gen-
eral awareness of the probable consequences of such an
act with respect to the immediate victim or victims is not
sufficient for the crime of genocide. The definition of this
crime requires a particular state of mind or a specific
intent with respect to the overall consequences of the pro-
hibited act. As indicated in the opening clause of
article 17, an individual incurs responsibility for the
crime of genocide only when one of the prohibited acts is
"committed with intent to destroy, in whole or in part, a
national, ethnic, racial or religious group, as such".

117 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951,
p. 15.
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(6) There are several important aspects of the intent
required for the crime of genocide. First, the intention
must be to destroy a group and not merely one or more
individuals who are coincidentally members of a particu-
lar group. The prohibited act must be committed against
an individual because of his membership in a particular
group and as an incremental step in the overall objective
of destroying the group. It is the membership of the indi-
vidual in a particular group rather than the identity of the
individual that is the decisive criterion in determining the
immediate victims of the crime of genocide. The group
itself is the ultimate target or intended victim of this type
of massive criminal conduct.118 The action taken against
the individual members of the group is the means used to
achieve the ultimate criminal objective with respect to the
group.

(7) Secondly, the intention must be to destroy the group
"as such", meaning as a separate and distinct entity, and
not merely some individuals because of their membership
in a particular group. In this regard, the General Assembly
distinguished between the crimes of genocide and homi-
cide in describing genocide as the "denial of the right of
existence of entire human groups" and homicide as the
"denial of the right to live of individual human beings" in
its resolution 96 (I).

(8) Thirdly, the intention must be to destroy a group "in
whole or in part". It is not necessary to intend to achieve
the complete annihilation of a group from every corner of
the globe. None the less the crime of genocide by its very
nature requires the intention to destroy at least a substan-
tial part of a particular group.

(9) Fourthly, the intention must be to destroy one of the
types of groups covered by the Convention on the Preven-
tion and Punishment of the Crime of Genocide, namely, a
national, ethnic, racial or religious group. Political groups
were included in the definition of persecution contained
in the Charter of the Nurnberg Tribunal, but not in the def-
inition of genocide contained in the Convention because
this type of group was not considered to be sufficiently
stable for purposes of the latter crime. None the less per-
secution directed against members of a political group
could still constitute a crime against humanity as set forth
in article 18, subparagraph (e) of the Code. Racial and
religious groups are covered by the Charter of the Nurn-
berg Tribunal and the Convention. In addition, the Con-
vention also covers national or ethnical groups. Article 17
recognizes the same categories of protected groups as the
Convention. The word "ethnical" used in the Convention
has been replaced by the word "ethnic" in article 17 to
reflect modern English usage without in any way affect-
ing the substance of the provision. Furthermore, the Com-
mission was of the view that the article covered the pro-
hibited acts when committed with the necessary intent
against members of a tribal group.

118 "The main characteristic of genocide is its object: the act must be
directed toward the destruction of a group. Groups consist of individ-
uals, and therefore destructive action must, in the last analysis, be taken
against individuals. However, these individuals are important not per
se but only as members of the group to which they belong."
(N. Robinson, The Genocide Convention: A Commentary (New York,
Institute of Jewish Affairs, World Jewish Congress, 1960), p. 58.)

(10) As recognized in the commentary to article 5, the
crimes covered by the Code are of such magnitude that
they often require some type of involvement on the part
of high level government officials or military command-
ers as well as their subordinates. Indeed the Convention
on the Prevention and Punishment of the Crime of Geno-
cide explicitly recognizes in article IV that the crime of
genocide may be committed by constitutionally respon-
sible rulers, public officials or private individuals. The
definition of the crime of genocide would be equally
applicable to any individual who committed one of the
prohibited acts with the necessary intent. The extent of
knowledge of the details of a plan or a policy to carry out
the crime of genocide would vary depending on the posi-
tion of the perpetrator in the governmental hierarchy or
the military command structure. This does not mean that
a subordinate who actually carries out the plan or policy
cannot be held responsible for the crime of genocide
simply because he did not possess the same degree of
information concerning the overall plan or policy as his
superiors. The definition of the crime of genocide
requires a degree of knowledge of the ultimate objective
of the criminal conduct rather than knowledge of every
detail of a comprehensive plan or policy of genocide. A
subordinate is presumed to know the intentions of his
superiors when he receives orders to commit the prohib-
ited acts against individuals who belong to a particular
group. He cannot escape responsibility if he carries out
the orders to commit the destructive acts against victims
who are selected because of their membership in a par-
ticular group by claiming that he was not privy to all
aspects of the comprehensive genocidal plan or policy.
The law does not permit an individual to shield himself
from criminal responsibility by ignoring the obvious. For
example, a soldier who is ordered to go from house to
house and kill only persons who are members of a par-
ticular group cannot be unaware of the irrelevance of the
identity of the victims and the significance of their mem-
bership in a particular group. He cannot be unaware of the
destructive effect of this criminal conduct on the group
itself. Thus, the necessary degree of knowledge and intent
may be inferred from the nature of the order to commit the
prohibited acts of destruction against individuals who
belong to a particular group and are therefore singled out
as the immediate victims of the massive criminal conduct.

(11) With regard to the second element of the definition
of genocide, the article sets forth in subparagraphs (a) to
(e) the prohibited acts which are contained in article II of
the Convention on the Prevention and Punishment of the
Crime of Genocide. Whereas the 1954 draft Code used
the word "including" in article 2, paragraph 10, to indi-
cate an illustrative rather than an exhaustive list of acts
constituting genocide, the Commission decided to use the
wording of article II of the Convention to indicate that the
list of prohibited acts contained in article 17 is exhaustive
in nature. The Commission decided in favour of that solu-
tion having regard to the need to conform with a text
widely accepted by the international community.

(12) As clearly shown by the preparatory work for the
Convention on the Prevention and Punishment of the
Crime of Genocide,119 the destruction in question is the

119 See Report of the Ad Hoc Committee on Genocide, 5 April-
10 May 1948 (Official Records of the Economic and Social Council,
Third year, Seventh Session, Supplement No. 5(E/794)).
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material destruction of a group either by physical or by
biological means, not the destruction of the national, lin-
guistic, religious, cultural or other identity of a particular
group. The national or religious element and the racial or
ethnic element are not taken into consideration in the
definition of the word "destruction", which must be taken
only in its material sense, its physical or biological sense.
It is true that the draft Convention prepared by the Secre-
tary-General at the second session of the General Assem-
bly in 1947120 and the draft convention of the prevention
and punishment of the crime of genocide, prepared by the
Ad Hoc Committee on Genocide, contained provisions on
"cultural genocide"121 covering any deliberate act com-
mitted with the intent to destroy the language, religion or
culture of a group, such as prohibiting the use of the lan-
guage of the group in daily intercourse or in schools or the
printing and circulation of publications in the language of
the group or destroying or preventing the use of libraries,
museums, schools, historical monuments, places of wor-
ship or other cultural institutions and objects of the group.
However, the text of the Convention, as prepared by the
Sixth Committee and adopted by the General Assembly,
did not include the concept of "cultural genocide" con-
tained in the two drafts and simply listed acts which come
within the category of "physical" or "biological" geno-
cide.122 Subparagraphs (a) to (c) of the article list acts of
"physical genocide", while subparagraphs (d) and (e) list
acts of "biological genocide".

(13) As regards subparagraph (a), the phrase "killing
members of the group" was drawn from article II, sub-
paragraph (a) of the Convention on the Prevention and
Punishment of the Crime of Genocide.123

(14) With regard to subparagraph (b), the phrase "caus-
ing serious bodily or mental harm to members of the
group" was drawn from article II, subparagraph (b) of the
Convention on the Prevention and Punishment of the
Crime of Genocide. This subparagraph covers two types
of harm that may be inflicted on an individual, namely,
bodily harm which involves some type of physical injury
and mental harm which involves some type of impairment
of mental faculties. The bodily harm or the mental harm
inflicted on members of a group must be of such a serious
nature as to threaten its destruction in whole or in part.

(15) Regarding subparagraph (c), the phrase "deliber-
ately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part"
was drawn from article II, subparagraph (c), of the Con-
vention on the Prevention and Punishment of the Crime of
Genocide.124 It was suggested that deportation should be
included in subparagraph (c). The Commission, however,

1 2 0 Document E/447.
1 2 1 Article HI (footnote 119 above).
1 2 2 Nonetheless some of the acts referred to in this paragraph could

constitute a cr ime against the peace and security of mankind in certain
circumstances, for example , a cr ime against humanity under article 18,
subparagraph (e) or (/) or a wa r crime under article 20 , subparagraph (e)
(iv).

"The act o f ' k i l l i n g ' (subparagraph (a)) is broader than 'murder ' ;
and it was selected to correspond to the French word 'meur t re ' , which
implies more than 'assassinat ' ; otherwise it is hardly open to various
interpretations." (Robinson, op. cit. (see footnote 118 above), p . 63.)

"The word 'del iberately ' w a s included there to denote a precise
intention of the destruction, i.e., the premeditat ion related to the crea-
tion of certain condit ions of life . . . It is impossible to enumerate in

considered that this subparagraph covered deportation
when carried out with the intent to destroy the group in
whole or in part.

(16) As regards subparagraph (d), the phrase "imposing
measures intended to prevent births within the group"
was drawn from article II, subparagraph (d)t of the Con-
vention on the Prevention and Punishment of the Crime
of Genocide.125 The phrase "imposing measures" is used
in this subparagraph to indicate the necessity of an
element of coercion.126 Therefore this provision would
not apply to voluntary birth control programmes spon-
sored by a State as a matter of social policy.

(17) With regard to subparagraph (e), the phrase "for-
cibly transferring children of the group to another group",
was drawn from article II, subparagraph (e) of the Con-
vention on the Prevention and Punishment of the Crime
of Genocide. The forcible transfer of children would have
particularly serious consequences for the future viability
of a group as such. Although the article does not extend
to the transfer of adults, this type of conduct in certain cir-
cumstances could constitute a crime against humanity
under article 18, subparagraph (g) or a war crime under
article 20, subparagraph (a) (vii). Moreover, the forcible
transfer of members of a group, particularly when it
involves the separation of family members, could also
constitute genocide under subparagraph (c).

(18) The article clearly indicates that it is not necessary
to achieve the final result of the destruction of a group in
order for a crime of genocide to have been committed. It
is enough to have committed any one of the acts listed in
the article with the clear intention of bringing about the
total or partial destruction of a protected group as such.

(19) The Commission noted that a court that was called
upon to apply the definition of the crime of genocide con-
tained in the article in a particular case might find it nec-
essary to have recourse to other relevant provisions con-
tained in the Convention on the Prevention and
Punishment of the Crime of Genocide either as conven-
tional or as customary international law. For example, if a
question should arise as to whether the crime of genocide
set forth in the article could be committed in time of
peace, the court could find the authoritative answer to this
question in article I of the Convention which confirmed
this possibility.

advance the 'conditions of life' that would come within the prohibition
of article II; the intent and probability of the final aim alone can deter-
mine in each separate case whether an act of genocide has been com-
mitted (or attempted) or not. Instances of genocide that could come
under subparagraph (c) are such as placing a group of people on a sub-
sistence diet, reducing required medical services below a minimum,
withholding sufficient living accommodations, etc., provided that these
restrictions are imposed with intent to destroy the group in whole or in
part." (Ibid., pp. 60 and 63-64.)

12 "The measure imposed need not be the classic action of steriliza-
tion; separation of the sexes, prohibition of marriages and the like are
measures equally restrictive and produce the same results." (Ibid.,
p. 64.)

The Committee on the Elimination of Discrimination against
Women has recognized compulsory sterilization or abortion as a viola-
tion of the Convention on the Elimination of all Forms of Discrimina-
tion against Women (Report of the Committee on the Elimination of
Discrimination against Women (Official Records of the General Assem-
bly, Forty-seventh Session, Supplement No. 38 (A/47/38)), chap. I,
para. 22).
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(20) The Commission also noted that the fact that the
article was drawn from the Convention on the Prevention
and Punishment of the Crime of Genocide did not in any
way affect the autonomous nature of that legal instrument.
Furthermore, the Commission drew attention to article 4
of the Code which expressly provided that it was "without
prejudice to any question of the responsibility of States
under international law". This would include any question
relating to the responsibility of a State for genocide
referred to in article IX of the Convention.

Article 18. Crimes against humanity

A crime against humanity means any of the follow-
ing acts, when committed in a systematic manner or
on a large scale and instigated or directed by a Gov-
ernment or by any organization or group:

(a) Murder;
(b) Extermination;
(c) Torture;
(d) Enslavement;
(e) Persecution on political, racial, religious or eth-

nic grounds;
if) Institutionalized discrimination on racial, eth-

nic or religious grounds involving the violation of fun-
damental human rights and freedoms and resulting in
seriously disadvantaging a part of the population;

(g) Arbitrary deportation or forcible transfer of
population;

(h) Arbitrary imprisonment;
(/) Forced disappearance of persons;
(/) Rape, enforced prostitution and other forms of

sexual abuse;
(A) Other inhumane acts which severely damage

physical or mental integrity, health or human dignity,
such as mutilation and severe bodily harm.

Commentary

(1) Article 18 recognizes certain inhumane acts as con-
stituting crimes against humanity.

(2) The definition of crimes against humanity contained
in article 18 is drawn from the Charter of the Nurnberg
Tribunal, as interpreted and applied by the Nurnberg Tri-
bunal, taking into account subsequent developments in
international law since Nurnberg.

(3) The opening clause of this definition establishes the
two general conditions which must be met for one of the
prohibited acts to qualify as a crime against humanity
covered by the Code. The first condition requires that the
act was "committed in a systematic manner or on a large
scale". This first condition consists of two alternative
requirements. The first alternative requires that the inhu-
mane acts be "committed in a systematic manner" mean-
ing pursuant to a preconceived plan or policy. The imple-
mentation of this plan or policy could result in the
repeated or continuous commission of inhumane acts.
The thrust of this requirement is to exclude a random act

which was not committed as part of a broader plan or
policy. The Charter of the Nurnberg Tribunal did not
include such a requirement. Nonetheless the Nurnberg
Tribunal emphasized that the inhumane acts were com-
mitted as part of the policy of terror and were "in many
cases . . . organized and systematic"127 in considering
whether such acts constituted crimes against humanity.

(4) The second alternative requires that the inhumane
acts be committed "on a large scale" meaning that the acts
are directed against a multiplicity of victims. This
requirement excludes an isolated inhumane act commit-
ted by a perpetrator acting on his own initiative and
directed against a single victim. The Charter of the Nurn-
berg Tribunal did not include this second requirement
either. Nonetheless the Nurnberg Tribunal further empha-
sized that the policy of terror was "certainly carried out on
a vast scale" in its consideration of inhumane acts as
possible crimes against humanity. The term "mass scale"
was used in the text of the draft Code as adopted on first
reading129 to indicate the requirement of a multiplicity of
victims. This term was replaced by the term "large scale"
which is sufficiently broad to cover various situations
involving a multiplicity of victims, for example, as a
result of the cumulative effect of a series of inhumane acts
or the singular effect of an inhumane act of extraordinary
magnitude. The first condition is formulated in terms of
the two alternative requirements. Consequently, an act
could constitute a crime against humanity if either of
these conditions is met.

(5) The second condition requires that the act was
"instigated or directed by a Government or by any organ-
ization or group". The necessary instigation or direction
may come from a Government or from an organization or
a group.130 This alternative is intended to exclude the
situation in which an individual commits an inhumane act
while acting on his own initiative pursuant to his own
criminal plan in the absence of any encouragement or
direction from either a Government or a group or organi-
zation. This type of isolated criminal conduct on the part
of a single individual would not constitute a crime against
humanity. It would be extremely difficult for a single
individual acting alone to commit the inhumane acts as
envisaged in article 18. The instigation or direction of a
Government or any organization or group, which may or
may not be affiliated with a Government, gives the act its
great dimension and makes it a crime against humanity
imputable to private persons or agents of a State.131

1 2 7 Nazi Conspiracy and Aggression . . . (see footnote 35 above),
p. 84.

1 2 8 Ibid.
1 2 9 See footnote 16 above.
1 3 0 The Nurnberg Tribunal declared the cr iminal character of several

organizations which were established for the purpose of and used in
connection with the commission of cr imes against peace , w a r cr imes or
crimes against humanity. The Charter and the Judgment of the Nurn-
berg Tribunal recognized the possibility of criminal responsibility
based on the membership of an individual in such a criminal organiza-
tion. (Charter of the Nurnberg Tribunal, articles 9 and 10; and Nazi
Conspiracy and Aggression . . . (see footnote 35 above), p . 84.) The
Code does not provide for any such collective criminal responsibility as
indicated by article 2.

131 Regarding the defendants Streicher and von Schirach, see Nazi
Conspiracy and Aggression . . . (ibid.), pp . 129 and 144.
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(6) The definition of crimes against humanity contained
in article 18 does not include the requirement that an act
was committed in time of war or in connection with
crimes against peace or war crimes as in the Charter of the
Nurnberg Tribunal. The autonomy of crimes against
humanity was recognized in subsequent legal instruments
which did not include this requirement. The Convention
on the Prevention and Punishment of the Crime of Geno-
cide did not include any such requirement with respect to
the second category of crimes against humanity, as dis-
cussed in the commentary to article 17. Similarly, the
definitions of the first category of crimes against human-
ity contained in the legal instruments adopted since Nurn-
berg do not include any requirement of a substantive con-
nection to other crimes relating to a state of war, namely,
Control Council Law No. 10 adopted shortly after the
Berlin Protocol as well as the more recent statute of the
International Tribunal for the Former Yugoslavia (art. 5)
and the statute of the International Tribunal for Rwanda
(art. 3).132 The absence of any requirement of an interna-
tional armed conflict as a prerequisite for crimes against
humanity was also confirmed by the International Tribu-
nal for the Former Yugoslavia: "It is by now a settled rule
of customary international law that crimes against
humanity do not require a connection to international
armed conflict."133

(7) As regards the prohibited acts listed in article 18, the
first such act consists of murder which is addressed in
subparagraph (a). Murder is a crime that is clearly under-
stood and well defined in the national law of every State.
This prohibited act does not require any further explana-
tion. Murder was included as a crime against humanity in
the Charter of the Nurnberg Tribunal (art. 6, subpara. (c)),
Control Council Law No. 10 (art. II, subpara.(c)), the stat-
ute of the International Tribunal for the Former Yugosla-
via (art. 5) and the statute of the International Tribunal for
Rwanda (art. 3) as well as the Nurnberg Principles (Prin-
ciple VI) and the 1954 draft Code (art. 2, para. 11).

(8) The second prohibited act addressed in subpara-
graph (b) is extermination. The first two categories of
prohibited acts consist of distinct and yet closely related
criminal conduct which involves taking the lives of inno-
cent human beings. Extermination is a crime which by its
very nature is directed against a group of individuals. In
addition, the act used to carry out the offence of extermi-
nation involves an element of mass destruction which is
not required for murder. In this regard, extermination is
closely related to the crime of genocide in that both
crimes are directed against a large number of victims.
However, the crime of extermination would apply to
situations that differ from those covered by the crime of
genocide. Extermination covers situations in which a
group of individuals who do not share any common char-
acteristics are killed. It also applies to situations in which

132 See Report of the Secretary-General pursuant to paragraph 5 of
Security Council resolution 955 (1994) (document S/1995/134), note 5.
See also V. Morris and M. P. Scharf, An Insider s Guide to the Interna-
tional Criminal Tribunal for the Former Yugoslavia: A Documentary
History and Analysis (Irvington-on-Hudson (New York), Transnational
Publishers, 1995), vol. l , p . 8 1 .

133 Prosecutor v. DuSko Tadid aka "Dule ", Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction, International Tribunal
for the Former Yugoslavia, case No . IT-94-1-AR72, Appeals Chamber,
decision of 2 October 1995, p . 73 , para. 141.

some members of a group are killed while others are
spared. Extermination was included as a crime against
humanity in the Charter of the Nurnberg Tribunal (art. 6,
subpara. (c)), Control Council Law No. 10 (art. II, sub-
para. (c)), the statute of the International Tribunal for the
Former Yugoslavia (art. 5) and the statute of the Interna-
tional Tribunal for Rwanda (art. 3) as well as the Nurn-
berg Principles (Principle VI) and the 1954 draft Code
(art. 2, para. 11).

(9) Another third prohibited act addressed in subpara-
graph (c) is torture. This prohibited act is defined in the
Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (art. 1, para. I).134 It
is true that the definition in the Convention limits the
scope of that Convention to acts committed in an official
capacity or with official connivance. But article 1, para-
graph 2, contemplates that the term "torture" may have a
broader application under other international instruments.
In the context of crimes against humanity committed not
only by Governments but by organizations or groups this
is appropriate here. For the present purposes, acts of tor-
ture are covered if committed in a systematic manner or
on a mass scale by any Government, organization or
group. Torture was included as a crime against humanity
in Control Council Law No. 10 (art. II, subpara.(c)), the
statute of the International Tribunal for the Former Yugo-
slavia (art. 5) and the statute of the International Tribunal
for Rwanda (art. 3).

(10) The fourth prohibited act consists of enslavement
under subparagraph (d). Enslavement means establish-
ing or maintaining over persons a status of slavery, servi-
tude or forced labour contrary to well-established and
widely recognized standards of international law, such as:
the Slavery Convention (slavery); the Supplementary
Convention on the Abolition of Slavery, the Slave Trade,
and Institutions and Practices Similar to Slavery (slavery
and servitude); the International Covenant on Civil and
Political Rights (slavery and servitude); and ILO Conven-
tion No. 29, concerning Forced or Compulsory Labour
(forced labour). Enslavement was included as a crime
against humanity in the Charter of the Nurnberg Tribunal
(art. 6, subpara. (c)), Control Council Law No. 10 (art. II,
subpara. (c)), the statute of the International Tribunal for
the Former Yugoslavia (art. 5) and the statute of the Inter-
national Tribunal for Rwanda (art. 3) as well as the Nurn-
berg Principles (Principle VI) and the 1954 draft Code
(art. 2, para. 11).

(11) The fifth prohibited act consists of persecution on
political, racial, religious or ethnic grounds under

134 Article 1 of the Convention contains the following definition:
"1. For the purposes of this Convention, the term 'torture'

means any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is sus-
pected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind,
when such pain or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person
acting in an official capacity. It does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions."

"2. This article is without prejudice to any international instru-
ment or national legislation which does or may contain provisions of
wider application."
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subparagraph (e). The inhumane act of persecution may
take many forms with its common characteristic being the
denial of the human rights and fundamental freedoms to
which every individual is entitled without distinction as
recognized in the Charter of the United Nations (Arts.l
and 55) and the International Covenant on Civil and Po-
litical Rights (art. 2). The provision would apply to acts of
persecution which lacked the specific intent required for
the crime of genocide under article 17. Persecution on
political, racial or religious grounds was included as a
crime against humanity in the Charter of the Nurnberg
Tribunal (art. 6, subpara. (c)), Control Council Law
No. 10 (art. II, subpara.(c)), the statute of the International
Tribunal for the Former Yugoslavia (art. 5) and the statute
of the International Tribunal for Rwanda (art. 3) as well as
the Nurnberg Principles (Principle VI) and the 1954 draft
Code (art. 2, para. 11).

(12) The sixth prohibited act is institutionalized dis-
crimination on racial, ethnic or religious grounds involv-
ing the violation of human rights and fundamental
freedoms and resulting in seriously disadvantaging a part
of the population under subparagraph (f). The fifth and
sixth categories of prohibited acts consist of distinct and
yet closely related criminal conduct which involves the
denial of the human rights and fundamental freedoms of
individuals based on an unjustifiable discriminatory cri-
terion. Whereas both categories of prohibited acts must be
committed in a systematic manner or on a large scale to
constitute a crime against humanity under article 18, the
sixth category of prohibited acts further requires that the
discriminatory plan or policy has been institutionalized,
for example, by the adoption of a series of legislative
measures denying individuals who are members of a par-
ticular racial, ethnic or religious group of their human
rights or freedoms. The prohibited act covered by
subparagraph (J) consists of three elements: a discrimina-
tory act committed against individuals because of their
membership in a racial, ethnic or religious group, which
requires a degree of active participation; the denial of
their human rights and fundamental freedoms, which
requires sufficiently serious discrimination; and a conse-
quential serious disadvantage to members of the group
comprising a segment of the population. It is in fact the
crime of apartheid under a more general denomination.135

Institutionalized discrimination was not included as a
crime against humanity in the previous instruments. For

135 Article II of the International Convention on the Suppression and
Punishment of the Crime of Apartheid defines this crime as follows:

"For the purpose of the present Convention, the term 'the crime of
apartheid', which shall include similar policies and practices of
racial segregation and discrimination as practised in southern Africa,
shall apply to the following inhuman acts committed for the purpose
of establishing and maintaining domination by one racial group of
persons over any other racial group of persons and systematically
oppressing them:

"(a) Denial to a member or members of a racial group or groups
of the right to life and liberty of person:

"(i) By murder of members of a racial group or groups;

"(ii) By the infliction upon the members of a racial group or
groups of serious bodily or mental harm, by the infringe-
ment of their freedom or dignity, or by subjecting them to
torture or to cruel, inhuman or degrading treatment or pun-
ishment;

"(iii) By arbitrary arrest and illegal imprisonment of the members
of a racial group or groups;

this reason, the Commission decided to limit this crime to
racial, ethnic or religious discrimination. The Commis-
sion noted that such racial discrimination was character-
ized as a crime against humanity in the International Con-
vention on the Suppression and Punishment of the Crime
of Apartheid (art. I).

(13) The seventh prohibited act is arbitrary deportation
or forcible transfer of population under subparagraph (g).
Whereas deportation implies expulsion from the national
territory, the forcible transfer of population could occur
wholly within the frontiers of one and the same State. The
term "arbitrary" is used to exclude the acts when commit-
ted for legitimate reasons, such as public health or well
being, in a manner consistent with international law.
Deportation was included as a crime against humanity in
the Charter and the Judgment of the Nurnberg Tribunal
(art. 6, subpara. (c)), Control Council Law No. 10 (art. II,
subpara. (c)), the statute of the International Tribunal for
the Former Yugoslavia (art. 5) and the statute of the Inter-
national Tribunal for Rwanda (art. 3) as well as the Nurn-
berg Principles (Principle VI) and the 1954 draft Code
(art. 2, para. 11).

(14) The eighth prohibited act is "arbitrary imprison-
ment" under subparagraph (h). The term "imprisonment"
encompasses deprivation of liberty of the individual and
the term "arbitrary" establishes the requirement that the
deprivation be without due process of law. This conduct
is contrary to the human rights of individuals recognized
in the Universal Declaration of Human Rights (art. 9) and
in the International Covenant on Civil and Political
Rights (art. 9). The latter instrument specifically provides
that "No one shall be deprived of his liberty except on
such grounds and in accordance with such procedure as
are established by law." Subparagraph (h) would cover
systematic or large-scale instances of arbitrary imprison-
ment such as concentration camps or detention camps or
other forms of long-term detention. "Imprisonment" is
included as a crime against humanity in Control Council
Law No. 10 (art. II, subpara. (c)) as well as the statute of
the International Tribunal for the Former Yugoslavia

"(6) Deliberate imposition on a racial group or groups of living
conditions calculated to cause its or their physical destruction in
whole or in part;

"(c) Any legislative measures and other measures calculated to
prevent a racial group or groups from participation in the political,
social, economic and cultural life of the country and the deliberate
creation of conditions preventing the full development of such a
group or groups, in particular by denying to members of a racial
group or groups basic human rights and freedoms, including the right
to work, the right to form recognized trade unions, the right to edu-
cation, the right to leave and to return to their country, the right to a
nationality, the right to freedom of movement and residence, the
right to freedom of opinion and expression, and the right to freedom
of peaceful assembly and association;

"(rf) Any measures, including legislative measures, designed to
divide the population along racial lines by the creation of separate
reserves and ghettos for the members of a racial group or groups, the
prohibition of mixed marriages among members of various racial
groups, the expropriation of landed property belonging to a racial
group or groups or to members thereof;

"(e) Exploitation of the labour of the members of a racial group
or groups, in particular by submitting them to forced labour;

"(/) Persecution of organizations and persons, by depriving them
of fundamental rights and freedoms, because they oppose apartheid."
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(art. 5) and the statute of the International Tribunal for
Rwanda (art. 3).

(15) The ninth prohibited act is forced disappearance of
persons under subparagraph (i). In 1992, the General
Assembly expressed its deep concern regarding the
enforced disappearance of persons which occurred "in
many countries" in adopting the Declaration on the Pro-
tection of All Persons from Enforced Disappearance.136

The problem of the disappearance of persons was also
addressed in the Inter-American Convention on the
Forced Disappearance of Persons.137 The term "forced
disappearance of persons" is used as a term of art to refer
to the type of criminal conduct which is addressed in the
Declaration and the Convention. Forced disappearance
was not included as a crime against humanity in the pre-
vious instruments. Although this type of criminal conduct
is a relatively recent phenomenon, the Code proposes its
inclusion as a crime against humanity because of its
extreme cruelty and gravity.

(16) The tenth prohibited act consists of rape, enforced
prostitution and other forms of sexual abuse under sub-
paragraph (j). There have been numerous reports of rape
committed in a systematic manner or on a large scale in
the former Yugoslavia. In this regard, the General Assem-
bly unanimously reaffirmed that rape constitutes a crime
against humanity under certain circumstances.138

Furthermore, the National Commission for Truth and Jus-
tice concluded, in 1994, that sexual violence committed
against women in a systematic manner for political rea-
sons in Haiti constituted a crime against humanity.139

Rape, enforced prostitution and other forms of sexual
abuse are forms of violence that may be specifically
directed against women and therefore constitute a viola-
tion of the Convention on the Elimination of All Forms of
Discrimination against Women.140 Rape was included as

1 3 6 The General Assembly referred to situations in which
"persons are arrested, detained or abducted against their will or
otherwise deprived of their liberty by officials of different branches
or levels of Government , or by organized groups or private individ-
uals acting on behalf of, or with the support, direct or indirect, con-
sent or acquiescence of the Government , followed by a refusal to dis-
close the fate or whereabouts of the persons concerned or a refusal to
acknowledge the deprivation of their liberty, which places such per-
sons outside the protection of law." (General Assembly resolution
47/133.)
1 3 7 Article II of the Convent ion contains the following definition:

"For the purposes of this Convent ion, forced disappearance is
considered to be the act of depriving a person or persons of his or
their freedom, in whatever way, perpetrated by agents of the state or
by persons or groups of persons acting with the authorization, sup-
port, or acquiescence of the state, followed by an absence of infor-
mation or a refusal to acknowledge that deprivation of freedom or to
give information on the whereabouts of that person, thereby imped-
ing his or her recourse to the applicable legal remedies and pro-
cedural guarantees ."
1 3 8 General Assembly resolution 50/192.
1 3 9 Haiti , Commiss ion Nat ionale de Verite et de Justice, SI M PA

RELE, 29septembre 1991-14 octobre 1994 (1995) .
1 4 0 The Commit tee on the Eliminat ion of Discrimination against

Women stated:
"The Convent ion in article 1 defines discrimination against women .
The definition of discr iminat ion includes gender-based violence, that
is, violence that is directed against a w o m a n because she is a w o m a n
or that affects w o m e n disproportionately. It includes acts that inflict
physical , men ta l or sexual harm or suffering, threats of such acts,
coercion and other deprivat ions of liberty . . . Gender-based vio-
lence, which impairs o r nullifies the enjoyment by w o m e n of human

a crime against humanity in Control Council Law No. 10
(art. II, subpara. (c)), the statute of the International Tri-
bunal for the Former Yugoslavia (art. 5) and the statute of
the International Tribunal for Rwanda (art. 3). While not-
ing that persecution on gender grounds could also consti-
tute a crime against humanity under subparagraph (e) if
the two general criteria were met, the Commission
decided to limit the possible grounds for persecution to
those contained in existing legal instruments. Similarly,
the Commission noted that gender-based discrimination
might also constitute a crime against humanity under sub-
paragraph (J), although not necessarily a crime against the
peace and security of mankind.141

(17) The eleventh and last prohibited act consists of
"other inhumane acts" which severely damage the physi-
cal or mental integrity, the health or the human dignity of
the victim, such as mutilation and severe bodily harm,
under subparagraph (k). The Commission recognized
that it was impossible to establish an exhaustive list of the
inhumane acts which might constitute crimes against
humanity. It should be noted that the notion of other inhu-
mane acts is circumscribed by two requirements. First,
this category of acts is intended to include only additional
acts that are similar in gravity to those listed in the preced-
ing subparagraphs. Secondly, the act must in fact cause
injury to a human being in terms of physical or mental
integrity, health or human dignity. The subparagraph pro-
vides two examples of the types of acts that would meet
these two requirements, namely, mutilation and other
types of severe bodily harm. The Charter of the Niirnberg
Tribunal (art. 6, subpara. (c)), Control Council Law
No. 10 (art. II, subpara. (c)), the statute of the Interna-
tional Tribunal for the Former Yugoslavia (art. 5) and the
statute of the International Tribunal for Rwanda (art. 3) as
well as the Nurnberg Principles (Principle VI) also
included "other inhumane acts".

Article 19. Crimes against United Nations
and associated personnel

1. The following crimes constitute crimes against
the peace and security of mankind when committed
intentionally and in a systematic manner or on a large
scale against United Nations and associated personnel
involved in a United Nations operation with a view to
preventing or impeding that operation from fulfilling
its mandate:

(a) Murder, kidnapping or other attack upon the
person or liberty of any such personnel;

(b) Violent attack upon the official premises, the
private accommodation or the means of transporta-

rights and fundamental freedoms under general international law or
under human rights conventions, is discrimination within the mean-
ing of article 1 of the Convention." (Report of the Committee on the
Elimination of Discrimination against Women (see footnote 126
above), chap. I, paras. 6 and 7.)

Gender-based persecution or discrimination entailing the denial
of human rights and fundamental freedoms is contrary to the Charter of
the United Nations; the International Covenant on Civil and Political
Rights; the Convention on the Political Rights of Women; the Declara-
tion on the Elimination of Discrimination against Women (General
Assembly resolution 2263 (XXII)); and the Convention on the Elimina-
tion of All Forms of Discrimination against Women.
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tion of any such personnel likely to endanger his or her
person or liberty.

2. This article shall not apply to a United Nations
operation authorized by the Security Council as an
enforcement action under Chapter VII of the Charter
of the United Nations in which any of the personnel are
engaged as combatants against organized armed
forces and to which the law of international armed
conflict applies.

Commentary

(1) The United Nations was established for the purpose
of, inter alia, maintaining the international peace and
security of mankind and to that end taking effective col-
lective measures to prevent and remove threats to the
peace and to suppress acts of aggression or other breaches
of the peace under Article 1 of the Charter of the United
Nations. The Secretary-General stated that

whereas, in the past, working under the banner of the United Nations
has provided its personnel with safe passage and an unwritten guarantee
of protection, this is no longer the case, and such personnel are often at
risk simply by virtue of their affiliation with organizations of the United
Nations system.142

The seriousness and the magnitude of the dramatic
increase in attacks on United Nations and associated per-
sonnel has been underscored not only by the Secretary-
General, but also by the Security Council and the General
Assembly. In the landmark report entitled "An Agenda for
Peace" the Secretary-General called attention to the prob-
lem of ensuring the safety of United Nations personnel
deployed in conditions of strife for preventive diplomacy,
peacemaking, peace-keeping, peace-building or humani-
tarian purposes due to the unconscionable increase in the
number of fatalities resulting from attacks on such per-
sonnel.143 The Security Council commended the Secre-
tary-General for calling attention to this problem, recog-
nized that it was increasingly necessary to deploy United
Nations forces and personnel in situations of real danger
in discharging its responsibility for the maintenance of
international peace and security and further demanded
that States take prompt and effective action to deter and,
where necessary, to prosecute and to punish all those
responsible for attacks and other acts of violence against
such forces and personnel.144 The General Assembly also
expressed grave concern on a number of occasions about
the growing number of fatalities and injuries among
United Nations peacekeeping and other personnel result-
ing from deliberate hostile actions in dangerous areas of
deployment.145 In addition, the General Assembly
acknowledged the vital importance of the involvement of
United Nations personnel in preventive diplomacy, peace-
making, peacekeeping, peace-building and humanitarian
operations and resolutely condemned any hostile actions
against such personnel, including the deliberate attacks
against United Nations peacekeeping operations which
have resulted in a disturbing number of casualties.146

142 Document A/AC.242/1 , para. 4.
143 Document A/47/277-S/24111; see Official Records of the Secu-

rity Council, Forty-seventh Year, Supplement for April, May and June
1992, document S/24111, para. 66.

144 Document S/25493.
145 General Assembly resolutions 47/120, 47/72 and 48/37.
146 General Assembly resolution 47/72.

Consequently the General Assembly unanimously
adopted the Convention on the Safety of United Nations
and Associated Personnel in 1994 with a view to deter-
ring and, when necessary, ensuring the effective prosecu-
tion and punishment of the individuals who are respon-
sible for such attacks.

(2) Attacks against United Nations and associated per-
sonnel constitute violent crimes of exceptionally serious
gravity which have serious consequences not only for the
victims, but also for the international community. These
crimes are of concern to the international community as a
whole because they are committed against persons who
represent the international community and risk their lives
to protect its fundamental interest in maintaining the
international peace and security of mankind. These per-
sonnel are taking part in, present in an official capacity in
the area of or otherwise associated with a United Nations
operation which is "conducted in the common interest of
the international community and in accordance with the
principles and purposes of the Charter of the United
Nations", as recognized in the preamble to the Conven-
tion on the Safety of United Nations and Associated Per-
sonnel. Attacks against such personnel are in effect
directed against the international community and strike at
the very heart of the international legal system established
for the purpose of maintaining international peace and
security by means of collective security measures taken to
prevent and remove threats to the peace. The international
community has a special responsibility to ensure the
effective prosecution and punishment of the individuals
who are responsible for criminal attacks against United
Nations and associated personnel which often occur in
situations in which the national law-enforcement or
criminal justice system is not fully functional or capable
of responding to the crimes. Moreover, these crimes by
their very nature often entail a threat to international
peace and security because of the situations in which such
personnel are involved, the negative consequences for the
effective performance of the mandate entrusted to them
and the broader negative consequences on the ability of
the United Nations to perform effectively its central role
in the maintenance of international peace and security. In
terms of the broader negative implications of such
attacks, there may be an increasing hesitancy or unwill-
ingness on the part of individuals to participate in United
Nations operations and on the part of Member States to
make qualified personnel available to the Organization
for such operations. For these reasons, the Commission
decided to include this category of crimes in the Code.

(3) Crimes against United Nations and associated per-
sonnel are addressed in article 19 which consists of two
paragraphs. The first paragraph contains the definition of
these crimes for purposes of the Code. The second para-
graph limits the scope of application of this definition by
excluding attacks committed in certain situations.

(4) The opening clause of paragraph 1 of the article
establishes the general criterion which must be met for
crimes against United Nations and associated personnel
to constitute a crime against the peace and security of
mankind under the Code, namely, the criminal attacks
must be committed either in a systematic manner or on a
large scale. The first alternative criterion requires that the
crimes be committed "in a systematic manner", meaning
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pursuant to a preconceived plan or policy. This alternative
may be met by a series of attacks which are actually car-
ried out, by a single attack which is carried out as the first
in a series of planned attacks, or by a single attack of
extraordinary magnitude carried out pursuant to a precon-
ceived policy or plan, such as the murder of the mediator
entrusted with resolving the conflict situation as in the
case of the assassination of Count Beraadotte. The second
alternative criterion requires that the crimes be committed
"on a large scale", meaning that the criminal acts are
directed against a multiplicity of victims either as a result
of a series of attacks or a single massive attack resulting
in extensive casualties. This dual criterion also appears in
article 18 and is discussed in greater detail in the com-
mentary thereto which is equally applicable to article 19
in this respect. While any attack against United Nations
and associated personnel is reprehensible, this criterion
ensures that such an attack also entails the necessary
threat to international peace and security required to con-
stitute a crime covered by the Code. However, conduct
which does not meet the general criterion required for
purposes of the Code would still constitute a crime under
the Convention on the Safety of United Nations and Asso-
ciated Personnel which does not require any such cri-
terion and is not affected by this provision. This is recog-
nized in the opening phrase of paragraph 1 which states
that "The following crimes* constitute crimes against the
peace and security of mankind". As in the case of the
other crimes covered by part two, the fact that the Code
does not extend to certain conduct is without prejudice to
the characterization of that conduct as a crime under
national or international law, including the Convention.

(5) For the purposes of article 19, a crime is committed
only when the accused is shown to have done one of the
acts referred to in paragraph 1, subparagraphs (a) and (b),
with the necessary intent. As to this intent, two elements
are required. The first is that the attack on United Nations
personnel must have been carried out "intentionally". The
term "intentionally" is used to convey the requirement
that the perpetrator of the crime must in fact have been
aware that the personnel under attack were members of or
associated with a United Nations operation. It is in this
sense that the word "intentionally" is used, for example,
in article 2 of the Convention on the Protection and Pun-
ishment of Crimes against Internationally Protected Per-
sons, including Diplomatic Agents.147 It is used in the
same sense in article 9 of the Convention on the Safety of
United Nations and Associated Personnel. There is thus a
requirement of an attack on United Nations or associated
personnel as such. In addition, however, article 19
requires that the attack should have been committed "with
a view to preventing or impeding that operation from ful-
filling its mandate". No such requirement is contained in
the Convention on the Safety of United Nations and Asso-

147 As the Commission indicated in the commentary to article 2,
"[t]he word 'intentional' . . . both to make clear that the offender
must be aware of the status as an internationally protected person
enjoyed by the victim as well as to eliminate any doubt regarding
exclusion from the application of the article of certain criminal acts
which might otherwise be asserted to fall within the scope of sub-
paragraphs (a) or (b), such as the serious injury of an internationally
protected person in an automobile accident as a consequence of the
negligence of the other party". (Yearbook . . . 1972, vol. II, docu-
ment A/8710/Rev.l, p. 316, para. (8).)

ciated Personnel, which seeks to protect United Nations
and associated personnel against all intentional attacks.
But in the context of a code of crimes against the peace
and security of mankind, the Commission took the view
that the only attacks against such personnel which should
be covered were those calculated or intended to prevent
or impede the operation itself. Whether this was so in any
particular case would be a question of fact. The broader
scope of Article 9 of the Convention is of course not
affected.

(6) The two categories of prohibited acts are set out in
paragraph 1, subparagraphs (a) and (b). The first category
of acts consists of serious acts of violence perpetrated
against a protected person, namely, "murder, kidnapping
or other attack upon the person or liberty of any such per-
sonnel". The second category of acts consists of serious
acts of violence upon particular places or modes of trans-
portation which endanger a protected person, namely, a
"violent attack upon the official premises, the private
accommodation or the means of transportation of any
such personnel likely to endanger his or her person or lib-
erty". These two categories of prohibited acts consisting
of serious violent attacks are drawn from the definition of
crimes contained in the Convention on the Safety of
United Nations and Associated Personnel (art. 9, paras. 1
(a) and 1 (b)). The ancillary crimes contained in the Con-
vention are not reproduced in article 19 since such crimes
are addressed in article 2 in relation to all of the crimes
covered by the Code.

(7) The potential victims of the crimes covered by arti-
cle 19 are limited to United Nations148 and associated
personnel, as indicated by the reference to crimes com-
mitted against such personnel.149 These terms are defined
in the Convention on the Safety of United Nations and
Associated Personnel and should be understood as having
the same meaning in article 19. In addition, the crimes
must be committed against protected persons who are
"involved in a United Nations operation". The term

1 4 8 Article 1, subparagraph (a) of the Convent ion on the Safety of
United Nat ions and Associated Personnel contains the following defi-
nition:

"(a) 'United Nat ions personnel ' means :

"(i) Persons engaged or deployed by the Secretary-General of
the United Nat ions as members of the military, police or
civilian components of a United Nat ions operation;

"(ii) Other officials and experts on mission of the United Nat ions
or its specialized agencies or the International Atomic
Energy Agency who are present in an official capacity in
the area where a United Nat ions operation is being con-
ducted;".

1 4 9 Article 1, subparagraph (6) of the Convent ion contains the fol-
lowing definition:

"(Jb) 'Associated personnel ' means:

"(i) Persons assigned by a Government or an intergovernmental
organization with the agreement of the competent organ of
the United Nations;

"(ii) Persons engaged by the Secretary-General of the United
Nat ions or by a specialized agency or by the International
Atomic Energy Agency;

"(iii) Persons deployed by a humanitarian non-governmental
organization or agency under an agreement with the Secre-
tary-General of the United Nat ions or with a specialized
agency or with the International Atomic Energy Agency,

"to carry out activities in support of the fulfilment of the mandate of
a United Nat ions operation;".
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"involved" is used to cover the various categories of pro-
tected persons who are taking part in, present in an official
capacity in an area of or otherwise associated with a
United Nations operation as indicated in the definitions of
the protected persons contained in the Convention. The
term "United Nations operation" is defined in the Con-
vention and should be understood as having the same
meaning in article 19.150

(8) Paragraph 2 is intended to avoid characterizing as
criminal any conduct that is directed against personnel
involved in a United Nations operation which is mandated
under Chapter VII of the Charter of the United Nations to
take part in an enforcement action and is in fact taking
part in a combat situation against organized armed forces
to which the law of international armed conflict
applies.151 This paragraph is designed to ensure that
United Nations personnel are covered by the article unless
they are covered by the law of international armed con-
flict which is addressed in article 20.

Article 20. War crimes

Any of the following war crimes constitutes a crime
against the peace and security of mankind when com-
mitted in a systematic manner or on a large scale:

(a) Any of the following acts committed in violation
of international humanitarian law:

(i) Wilful killing;

(ii) Torture or inhuman treatment, including bio-
logical experiments;

(iii) Wilfully causing great suffering or serious
injury to body or health;

(iv) Extensive destruction and appropriation of
property, not jusitfied by military necessity
and carried out unlawfully and wantonly;

(v) Compelling a prisoner of war or other pro-
tected person to serve in the forces of a hostile
Power;

(vi) Wilfully depriving a prisoner of war or other
protected person of the rights of fair and reg-
ular trial;

(vii) Unlawful deportation or transfer of unlawful
confinement of protected persons;

150 Article 1, subparagraph (c) of the Convention contains the fol-
lowing definition:

"(c) 'United Nations operation' means an operation established
by the competent organ of the United Nations in accordance with the
Charter of the United Nations and conducted under the United
Nations authority and control:

"(i) Where the operation is for the purpose of maintaining or
restoring international peace and security; or

"(ii) Where the Security Council or the General Assembly has
declared, for the purposes of this Convention, that there
exists an exceptional risk to the safety of the personnel par-
ticipating in the operation;".

151 For the discussion of international humanitarian law, see the advi-
sory opinion rendered by ICJ in response to the request by the General
Assembly in its resolution 49/75 K (Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p . 226, in
particular p . 256, para. 75).

(viii) Taking of hostages;
(b) Any of the following acts committed wilfully in

violation of international humanitarian law and caus-
ing death or serious injury to body or health:

(i) Making the civilian population or individual
civilians the object of attack;

(ii) Launching an indiscriminate attack affecting
the civilian population or civilian objects in
the knowledge that such attack will cause
excessive loss of life, injury to civilians or
damage to civilian objects;

(iii) Launching an attack against works or instal-
lations containing dangerous forces in the
knowledge that such attack will cause exces-
sive loss of life, injury to civilians or damage
to civilian objects;

(iv) Making a person the object of attack in the
knowledge that he is hors de combat;

(v) The perfidious use of the distinctive emblem
of the red cross, red crescent or red lion and
sun or of other recognized protective signs;

(c) Any of the following acts committed wilfully in
violation of international humanitarian law:

(i) The transfer by the Occupying Power of
parts of its own civilian population into the
territory it occupies;

(ii) Unjustifiable delay in the repatriation of pris-
oners of war or civilians;

(d) Outrages upon personal dignity in violation of
international humanitarian law, in particular humili-
ating and degrading treatment, rape, enforced prosti-
tution and any form of indecent assault;

(e) Any of the following acts committed in viola-
tion of the laws or customs of war:

(i) Employment of poisonous weapons or other
weapons calculated to cause unnecessary suf-
fering;

(ii) Wanton destruction of cities, towns or vil-
lages, or devastation not justified by military
necessity;

(iii) Attack, or bombardment, by whatever
means, of undefended towns, villages, dwell-
ings or buildings or of demilitarized zones;

(iv) Seizure of, destruction of or wilful damage
done to institutions dedicated to religion,
charity and education, the arts and sciences,
historic monuments and works of art and
science;

(v) Plunder of public or private property;
(/) Any of the following acts committed in violation

of international humanitarian law applicable in
armed conflict not of an international character:

(i) Violence to the life, health and physical or
mental well-being of persons, in particular
murder as well as cruel treatment such as
torture, mutilation or any form of corporal
punishment;
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(ii) Collective punishments;
(iii) Taking of hostages;
(iv) Acts of terrorism;
(v) Outrages upon personal dignity, in particular

humiliating and degrading treatment, rape,
enforced prostitution and any form of inde-
cent assault;

(vi) Pillage;
(vii) The passing of sentences and the carrying out

of executions without previous judgement
pronounced by a regularly constituted court,
affording all the judicial guarantees which
are generally recognized as indispensable;

(g) In the case of armed conflict, using methods or
means of warfare not justified by military necessity
with the intent to cause widespread, long-term and
severe damage to the natural environment and
thereby gravely prejudice the health or survival of the
population and such damage occurs.

Commentary

(1) For the title of this article, the Commission preferred
to retain the expression "war crimes" rather than the
expression "violations of humanitarian law applicable in
armed conflict". Although the second expression is
legally more correct, the Commission preferred the first,
which is shorter. When consulted, as of the submission of
the first reports, the Commission preferred the expression
"war crimes". The expressions "violations of the laws and
customs of war" and "violations of the rules of humanitar-
ian law applicable in armed conflict" are, however, also
used in the body of the report.

(2) The war crimes referred to in the Charter of the
Nurnberg Tribunal under the general heading of "viola-
tions of the laws and customs of war" did not involve any
general definition.

(3) The authors of the Charter of the Nurnberg Tribunal
worked on the basis of a list, stating, however, that the list
was not restrictive.152 The Nurnberg Tribunal also stated
that the violations listed were already covered by The
Hague Convention IV of 1907, as well as by the Geneva
Convention for the Amelioration of the Wounded and
Sick in Armies in the Field of 1929.

(4) Article 20 reproduces, inter alia, the categories of
war crimes provided for by The Hague Convention IV of
1907 and the Geneva Convention for the Amelioration of
the Wounded and Sick in Armies in the Field of 1929 as
well as the Geneva Conventions of 12 August 1949 and
the Protocols Additional thereto. However, the Commis-
sion considered that the above-mentioned acts must also
meet the general criteria indicated in the chapeau of arti-
cle 20 or, in other words, that they must have been com-
mitted in a systematic manner or on a large scale in order

152 The list of war crimes included, but was not limited, to:

"murder, ill-treatment or deportation to slave labour or for any other
purpose of civilian population of or in occupied territory, murder or
ill-treatment of prisoners of war or persons on the seas, killing of
hostages, plunder of public or private property, wanton destruction of
cities, towns or villages, or devastation not justified by military
necessity".

to constitute crimes under the Code, that is to say, crimes
against the peace and security of mankind.

(5) These general criteria for war crimes under the Code
are based on the view that crimes against the peace and
security of mankind are the most serious on the scale of
international offences and that, in order for an offence to
be regarded as a crime against the peace and security of
mankind, it must meet certain additional criteria which
raise its level of seriousness. These general criteria are
provided for in the chapeau of the article: the crimes in
question must have been committed in a systematic man-
ner or on a large scale.

(6) This additional requirement is the result of the fact
that, until the Judgment of the Nurnberg Tribunal, the
word "crime" in the expression "war crimes" was not
taken in its technical sense, that is to say, as meaning the
most serious on the scale of criminal offences, but, rather,
in the general sense of an offence, that is to say, the
non-fulfilment of an obligation under criminal law,
regardless of the seriousness of such non-fulfilment. The
Commission thus deemed it necessary to raise the level of
seriousness that a war crime must have in order to qualify
as a crime against the peace and security of mankind.
Hence its criteria of an act committed in a systematic
manner or on a large scale.

(7) A crime is systematic when it is committed accord-
ingly to a preconceived plan or policy. A crime is commit-
ted on a large scale when it is directed against a multiplic-
ity of victims, either as a result of a series of attacks or of
a single massive attack against a large number of victims.

(8) Not every war crime is thus a crime against the
peace and security of mankind. An offence must have the
general characteristics described above in order to consti-
tute a crime against the peace and security of mankind.

(9) The list of crimes referred to in article 20 has not
been made up ex nihilo. Most of the acts are recognized
by international humanitarian law and are listed in differ-
ent instruments.

(10) The first category of war crimes addressed in sub-
paragraph (a) consists of grave breaches of international
humanitarian law as embodied in the Geneva Conven-
tions of 12 August 1949. Subparagraphs (a) (i) to (a) (iii)
cover grave breaches of the four Geneva Conventions,
namely, the first Geneva Convention (art. 50); the second
Geneva Convention (art. 51); the third Geneva Conven-
tion (art. 130); and the fourth Geneva Convention (art.
147). Subparagraph (a) (iv) covers grave breaches that
are common to the first, second and fourth Geneva Con-
ventions. Subparagraphs (a) (v) and (a) (vi) cover grave
breaches that are common to the third and fourth Geneva
Conventions. Subparagraphs (a) (vii) and (a) (viii) cover
grave breaches of the fourth Geneva Convention. The
provisions of subparagraph (a) should be understood as
having the same meaning and scope of application as the
corresponding provisions contained in the Geneva Con-
ventions.153 This provision closely resembles the corre-
sponding provision contained in the statute of the Interna-
tional Tribunal for the Former Yugoslavia (art. 3).

153 In this regard, the authoritative commentaries to the Geneva
Conventions would be equally applicable to these provisions (The
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(11) The second and third categories of war crimes
addressed in subparagraphs (b) and (c) cover the grave
breaches listed in Protocol I. As to the second category,
subparagraph (b) covers the grave breaches contained in
article 85, paragraph 3, of Protocol I. The opening clause
of this paragraph reproduces two general criteria con-
tained in article 85, paragraph 3, namely, the acts must be
committed wilfully and must cause death or serious injury
to body or health. Subparagraphs (b) (i) to (b) (v) cover
the grave breaches listed in article 85, paragraph 3, sub-
paragraphs (a) to (c), (e) and (/), respectively. As
regards the third category, subparagraph (c) covers the
grave breaches listed in article 85, paragraph 4, of Proto-
col I. The opening clause of this subparagraph reproduces
the general criterion contained in article 85, paragraph 4,
namely, the acts must be committed wilfully. Subpara-
graphs (c) (i) and (c) (ii) cover the grave breaches con-
tained in article 85, paragraph 4, subparagraphs (a) and
(b) of Protocol I. Subparagraphs (b) and (c) should be
understood as having the same meaning and scope of
application as the corresponding provisions contained in
the Protocol.156 These subparagraphs are formulated in
general terms and do not reproduce the references to the
specific articles of Protocol I which provide the underly-
ing standard of conduct for purposes of the grave breaches
provisions contained in article 85. Nonetheless the rel-
evant standard of conduct is equally applicable to these
subparagraphs.

(12) The fourth category of war crimes addressed in
subparagraph (d) consists of "outrages upon personal
dignity in violation of international humanitarian law, in
particular humiliating and degrading treatment, rape,
enforced prostitution and any form of indecent assault".
This type of conduct clearly constitutes a grave breach of
the four Geneva Conventions of 12 August 1949 under
subparagraphs (a) (ii) and (a) (iii). None the less the Com-
mission considered that it was important to reaffirm
explicitly the criminal nature of such conduct as a war
crime when committed in armed conflict of an interna-
tional character in view of the unprecedented reports of
this type of criminal conduct having been committed in a
systematic manner or on a large scale in the former Yugo-
slavia. This provision is drawn from article 4, para-

Geneva Conventions of 12 August 1949: Commentary (Geneva,
ICRC); vol . I, Geneva Convent ion for the Amelioration of the Condi-
tion of the Wounded and Sick in Armed Forces in the Field (1952);
vol . II, Geneva Convent ion for the Ameliorat ion of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea
(1960); vol . I l l , Geneva Convention relative to the Treatment of Prison-
ers of War (1960); vol . IV, Geneva Convention relative to the Protection
of Civilian Persons in Time of War (1958)).

1 5 4 Subparagraph (e) (iii) covers the remaining grave breach listed in
article 85 , paragraph 3 (d).

1 5 5 Other provisions of article 20 cover the remaining grave breaches
listed in article 85 , paragraph 4 of Protocol I: subparagraph (a) (vi) cov-
ers the grave breach listed in article 85, paragraph 4 (e); subparagraph
(a) (vii) covers the grave breach relating to deportation or transfer listed
in article 85, paragraph 4 (a); subparagraph (d) covers the grave breach
listed in article 85 , paragraph 4 (c); and subparagraph (e) (iv) covers the
grave breach listed in article 85, paragraph 4 (d). The grave breach
listed in article 85, paragraph 4 (c), is covered not only as a war crime
under the more general language contained in subparagraph (d) of arti-
cle 20 , but also as a crime against humanity under article 18, subpara-
graph (/) of which does not require the existence of an armed conflict.

1 5 6 In this regard, the authoritative commentary to Protocol I would
be equally applicable to these provisions (Commentary on the Addi-
tional Protocols . . . op . cit. (see footnote 65 above)) .

graph 2 (e), of Protocol II, which characterizes this con-
duct as a violation of the fundamental guarantees to
which all protected persons are entitled during an armed
conflict of a non-international character. The Commis-
sion noted that the fundamental guarantees provided for
by the law applicable to armed conflict of a non-interna-
tional character constitutes a minimum standard of
humanitarian treatment of protected persons which is
applicable to any type of armed conflict, whether interna-
tional or non-international in character. This is clearly
recognized in article 3 common to the Geneva Conven-
tions of 12 August 1949 and article 4, paragraph 2, of
Protocol II.

(13) The fifth category of war crimes addressed in sub-
paragraph (e) consists primarily of serious violations of
the laws and customs of war on land as embodied in The
Hague Convention IV of 1907 and the Regulations
annexed thereto. The Commission noted that subpara-
graph (e) (iv) would cover, inter alia, the cultural prop-
erty protected by the Convention for the Protection of
Cultural Property in the Event of Armed Conflict, as well
as the literary and artistic works protected by the Berne
Convention for the Protection of Literary and Artistic
Works. This provision is based on the Charter of the
Niirnberg Tribunal (art. 6, subpara. (<?)) and the statute of
the International Tribunal for the Former Yugoslavia
(art. 3). In contrast to those instruments, this provision
provides an exhaustive list of violations of the laws or
customs of war to provide a greater degree of certainty in
terms of the conduct covered by the Code. In addition,
subparagraph (e) (iii) covers the grave breach listed in
article 85, paragraph 3 (d) of Protocol I, concerning
demilitarized zones. The term "demilitarized zone" has
the same meaning in the provision as in article 60 of
Protocol I.157

(14) The sixth category of war crimes addressed in sub-
paragraph (f) consists of serious violations of interna-
tional humanitarian law applicable in non-international
armed conflict contained in article 3 common to the
Geneva Conventions of 12 August 1949 and article 4 of
Protocol II. The provisions of this subparagraph should
be understood as having the same meaning and scope of
application as the corresponding provisions contained in
the Geneva Conventions and Protocol II.158 Subpara-
graph if) (i) covers violations of article 3, paragraph 1 (a),
common to the Geneva Conventions and of article 4,
paragraph 2 (a), of Protocol II. Subparagraph (/) (ii)

157 "It is quite clear that the drafters of Article 60 did not have such
zones in mind, even though they provided that demili tarized zones
could be created already in t ime of peace. In fact, such different types
of demilitarized zones, created by treaty . . . are not created for war t ime
but for peacet ime, or at least for an armist ice.

"In fact, this is the essential character of the zones created in Arti-
cle 60: they have a humanitarian and not a political aim; they are spe-
cially intended to protect the populat ion living there against at tacks.
Admittedly, there is nothing to prevent a demili tar ized zone created by
a peace treaty, armistice or any other international agreement , from
becoming a demilitarized zone in accordance with Article 60 in the case
of armed conflict, provided this is done by m e a n s of a new agreement . "
(Commentary on the Additional Protocols ... (see footnote 65 above) ,
(Protocol I), p . 709.)

158 In this regard, the authoritative commentar ies to the Geneva Con-
ventions and Protocol II would be equally applicable to these provi-
sions (see footnotes 153 and 65 above , respectively).
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covers violations of article 4, paragraph 2 (b), of Proto-
col II. Subparagraph (J) (iii) covers violations of article 3,
paragraph 1 (b), common to the Geneva Conventions and
of article 4, paragraph 2 (c), of Protocol II.159 Subpara-
graph (J) (iv) covers violations of article 4, paragraph 2
(d), of Protocol II. Subparagraph (J) (v) covers violations
of article 3, paragraph 1 (c), common to the Geneva Con-
ventions and of the more detailed article 4, paragraph 2
(e\ of Protocol II. Subparagraph (J) (vi) covers violations
of article 4, paragraph 2 (g), of Protocol II. Subparagraph
(J) (vii) covers violations of article 3, paragraph 1 (d),
common to the Geneva Conventions. The subparagraph is
drawn from the statute of the International Tribunal for
Rwanda (art. 4), which is the most recent statement of the
relevant law. The Commission considered this subpara-
graph to be of particular importance in view of the fre-
quency of non-international armed conflicts in recent
years. The Commission noted that the principle of indi-
vidual criminal responsibility for violations of the law
applicable in internal armed conflict had been reaffirmed
by the International Tribunal for the Former Yugo-
slavia.160

(15) The seventh category of war crimes addressed in
subparagraph (g) covers war crimes which have their
basis in articles 35 and 55 of Protocol I. Violations of
these provisions are not characterized as a grave breach
entailing individual criminal responsibility under the
Protocol. The subparagraph contains three additional
elements which are required for violations of the Protocol
to constitute a war crime covered by the Code. First, the
use of the prohibited methods or means of warfare was
not justified by military necessity. The term "military
necessity" is used in the provision to convey the same
meaning as in the relevant provisions of existing legal
instruments, for example, article 23 (g) of the Regulations
annexed to The Hague Convention IV of 1907,161 the

159 These violations when committed in an armed conflict of an
international character would be covered by the identical provision con-
tained in subparagraph (d) of article 20 .

1 6 0 Prosecu tor v. Dusko Tacbd aha "Dule", . . . (see footnote 133
above), p . 68 .

161 Article 23 states that "it is expressly forbidden:

"g) To destroy or seize the enemy ' s property, unless such destruc-
tion or seizure be imperatively demanded by the necessities of
war" .

grave breaches provisions contained in articles 50,51 and
147 of the first, second and fourth Geneva Conventions,
respectively, article 33 of the first Geneva Convention1

and article 53 of the fourth Geneva Convention.163 Sec-
ondly, the conduct was committed with the specific
"intent to cause widespread, long-term and severe dam-
age to the natural environment and thereby gravely
prejudice the health or survival of the population". In this
regard, the provision requires that the conduct should
result in more serious consequences for the population in
order to constitute a war crime covered by the Code,
namely, gravely prejudicial consequences as compared to
prejudicial consequences required for a violation of
Protocol I. Thirdly, the subparagraph requires that such
damage actually occurred as a result of the prohibited
conduct. The Commission considered that this type of
conduct could constitute a war crime covered by the Code
when committed during an international or a non-interna-
tional armed conflict. Thus, the subparagraph applies "in
the case of armed conflict", whether of an international or
a non-international character, in contrast to the more lim-
ited scope of application of Protocol I to international
armed conflict. The opening clause of the subparagraph
does not include the phrase "in violation of international
humanitarian law" to avoid giving the impression that this
type of conduct necessarily constitutes a war crime under
existing international law in contrast to the preceding sub-
paragraphs.164

162 Article 33 of the first Geneva Convention prohibits the diversion
of buildings or materials belonging to enemy medica l units subject to a
limited exception "in case of urgent military necessity". The commen-
tary to this article refers to "the exception of urgent military necessi ty"
as "an accepted principle of international law". (The Geneva Conven-
tions of 12 August 1949: Commentary . . . (see footnote 153 above) ,
vol. I p . 275).

163 Article 53 recognizes an exception to the prohibited destruction
of certain property "where such destruction is rendered absolutely nec-
essary by military operations".

164 The Guidelines for Military Manuals and Instructions on the Pro-
tection of the Environment in Times of Armed Conflict prepared by
ICRC state that

"Destruction of the environment not justified by military necessity
violates international humanitarian law. Under certain circum-
stances, such destruction is punishable as a grave breach of interna-
tional humanitarian l aw" (document A/49 /323 , annex, para. 8) .


