UNITED NATIONS

GENERAL
ASSEMBLY

a

a—

1 l"ll

Distr,
LIM.TED

A/CN.4/L,90
22 June, 1960

Original: FRENCH/ENGLISH

INTERNATION.:L LAW COMMISSION
Twelfth sossion '
Ltem 2 of the Agenda

PROVISIONAL DRAFT ARTICIES RETATING TO
CONSULAR INTERCOURSE AND IMMUNITIES

Toxts prepared by the Drafting Committee and submitted to the
Commission for its cgonsideration

Articlie 1

Replaco sub-sections (£) to (k) by the fellowing provisions:

(£) Tho term "eonsul', except in article 6, means any person duly appointed
by the sending State t0 exercise consular functions in the receiving State as
consul-genocral, consul, viee-consul or consular agent, and authorized to exorcise
those functions in conformity with artieles 1l e¢r 12 of this draft. 4 consul may
bo a carocr consul or ap honorary consul,

(g) The exprossion "head of post" means any person appointed by the sending
State to take charge of a consulate;

(h) The expression "members of the consulate!! mecans the head of consular
post and thc mombers of the consuler staff;

(1) The oxprossion VYeonsular official! means any parson<, inecluding tho head
of post, who exercises consular functions in the recelving State and who is not a
membor of a diplomztio mission;

(i) Tho expression "employeec of the consulate!" means any person who performs.

administrative or technical work in a consulate, or belongs to the sorvice staff;
(k) The cxpression "members of the consular staff" means the consular
officials (othor than the head of post) and the employcos of the consulate;

(1) Tho expression "private staff" moans the persons cmployed in the privato
gorvico of mombors of the consulate,

60=16163
(14 p. ).
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CHAPTER I
SECTION I: CONSUIAR INTERCOURSE IN GENERAL (eontimuod from oloventh sossion)

Articlec 19

Appointmont_ of tho consular staff
Subjoet to tho provisions of articles 9, 19 a and 20, tho scnding Stato may

frooly appoint tho mcmbors of the consular staff,

Articlc 19 a
Sizo of staff
In tho absonce of agrcomont as to Utho sizo of tho econswlar staff, tho

rocolving Statc may rofusc to accopt a sizo oxceoding whet is roasonablo and normal,
‘having rogord to elroumstancos and conditions in tho consular distriet, and to the
noods of tho particular consuvlato,

Articlc 20

Persons deocmed unaccoptable
1, Tho rocolving Stato may at any timc notify tho sending Statc that a momber of
tho consular staff is not accoptablo, In such case, tho sonding State shall, as
 tho easo may be, rocall tho porson concornod or tormiuatc his functions with tho
consulato,.
2o J&f tho sonding Ste’o rcefuscs or fails within a roasonablo poriod to carxy oub
its obligations undor paragraph 1 of this articlc, tho rocolving Stato may rcfuso
to rocognizc the porson concerncd as a member of the consular staflf,

Articlec 21

Notifigation of tho arrival of membors of tho consulato
and of tho tormination of their functions

l, Tho arrival of members of tho consulato aftor thoir appointment to tho
cansulate, and the tormination of thoir functions with tho consulato, shall bo
aotifiod.to thoe Ministry of Forcign Affairs, or tho authority dosignatod by that
Ministry. The samc shall apply in tho caso of tho arrival of mombors of thoir
familios and of thoir privato staff, and in tho ovont of tho lattor coasing to
form part of tholr houscholds,

2. A similor notification shall bec givon whenover mombors of tho consular sbaff
a0 looally ongeged or dischargod,
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JECTION IL: CONSULAR PRIVIIEGES AND IMMUNITLES

Articlo 22 (incorporating article 23)
Uso _of tho national flag and of tho State coat-of-nrms
1., Tho consulato shall have tho right to fly the national flag and to display
tho Statc coat~of-arms, with an inscription idontifying the consulate, on tho
building occupiod by the consulato and at or ncar the ontranco door,

2. Tho hoad of post shall havo thoe right to fly tho national flag on his moans of
trangport,

SUB~SECTION A: CONSUIAR PREMISES AND ARCHLIVES

Articlo 24 (adopted at elovonth scssion)
Accommodation

Articlo 25
Inviolability of consular promiscs
L, Tho consular promisos shall be inviolablo, The agoents of the xosoiving State
may not ontor thom, savoe with tho consont of tho hoad of post.

2 Tho rocolving State is undor a special duty to take all appropriate steps to
protoct tho consular promisos against any intrusion or damage and to provent any
disturbanco of tho poaco of tho consulato or impalrmont of its dignity.

3. Tho consular promisos and thoir furnishings shall be immuno from any soaxch,
roquisition, attachmont or oxocution,

Articly 26
Bxomption in rospoct of tho consular promises from taxation

The sonding State and tho hoad of post shall bo oxempt from all taxes and dues

loviod by the rocoiving Stato or by any torritoriszl or local authority in rospoet

of the oonsular promisos, whothor ownod or leascd, othor than such as reprosont
paymont for spocific sorvicos rondered,

Articlo 27
Inviolability of the official corrospondonco, asrchivos and documonts

Tho official correspondonce, archivos cnd documonts of tho consulate shall bo
invioclablo,
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SUB~SECTION B: FACIIITATION OF THE WORK OF THE CONSULATE, FREEDOM OF
MOVEMENT AND COMMIJNLCATION

Avrticlo 28
Facilitios
Thoe rocolving State shall accord full facilities foxr the performance of tho
consular functions.

Articlo 28a

Froc movemont

Subjoet to its laws and rogulations concorning zonos, ontry into which is
prohibitod or rogulatod for roasons of national sceurity, tho reeoiving Stato shall
onsurc to,all mombors of tho consulatc froodom of movement and travol in its
torritory.

Articlo 29
Froedom of communigation
1, Tho recoiving Stato shall permit and protoet frec sommunieatinn on the pars
of tho consulato for all offleinl surposos. In communicating with the Govormmont,
tho diplomatic missions and tho othor consulates of tho sonding State, whsrovor
situatoud, tho consulatc may omploy all appropriatc moans, including diplomatioc or

othor speelsl couriors, tho consular bog and messagos in ciphor,

2o Tho,bogs containing-tho consular corrospondenec shall not bo opencd or
dotainod,

3s Thosc bags, which must boar visiblo oxtornal marks of their charactor, may
only contain documents or articlos intended for official usce.

Article 30

Communication with tho authoritios of the roeciving Stato
1., In tho oxoreisc of the functions dofined in article 4, consuls may addross
the authoritios which aro compotont undor tho law of the rocoiving State,
2. Nevortholoss, consuls may not addross tho Ministry of Foroign Affairs of tho
rocoiving Stato unless tho sending State has no diplomatic mission to that Stato.
3« °Tho procoduro to bo observed by consuls in communicating with tho authoritios
éf the rocoiving Stato shall bo dotoxrminod by tho rolevant intornational agrcomonts
ond by tho laws and usagos of tho reeciving Stato,
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Articlo 30a

i
1

Communication and contact with nationals of thc scending State
/To bo insorted aftor article 4 as articlo 4 tor./

1

i

't

ﬁ l. With a viow to facilitating the oxcrecise of the consular funetions relating
ﬁ to the protoction of tho nationals of the sending Stato who aro presont in tho

| consuler district:

ﬁ (a) Notionals of tho sonding State shall be froo to commnicate with and to
i have accoss to the competont consul, and the consul shall be froce to

i

comminicato with and, whore appropriatc, to havo aceess to tho said
natlionals;

| (b) Tho compotont authoritios shall inform tho compotent consul of tho

! gonding Stato without unduc dolay if, within his distriet, a naticnal
of that Stato is committod to custody ponding trial or to prison, Any
| communications addrossod by the porson in custody or in prison to the

j consul shall bo forwardod by tho said authorities without unduc doclay;
% (¢) Tho consul shall bo pormittod to visit a national of the sonding Stateo
i who is in custody or imprisoned, to convorse with him and to arrange

ﬁ for his logal roprosontation. He may alzo visit any national of tho
sonding Stato who is imprisoncd witain his distreict in pursuance of a
Judanent,

2e Tha froodoms roforrod to in paragraprh 1 of this artioclo shall be oxoreised

1n conformity with tho laws and rogulatioas of tho rocolwving Stato, subjoct to

tho proviso, howovor, that the said laws and rogulations rmst not aullify thosec

froacdoms,

Articlo 31

iy : Lovying of consulor foos and chargos and oxcmption
of such foos and characs from baxes and dues

1 3¢ Tho consulato is ontitlod to lovy in tho torritory of the rocoiving State the
{ foos and chargos providod by the law of the sonding State for consular acts,

| & Noithor the rocoiving State nor any torritorial or local authority shall lovy
any tox or duc on thoe consuler foos and ohafgos roferred to in paragraph 1 or in
Fospact of tho lssuance of rceocipts rolating thoreto,
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SUB~SECTION C: FERSONAL PRIVIIEGES AND IMMUNITIES

Article 32

Spoeial protection and respoct duo to consuls
Tho roc¢olving Stato is bound to accord spuecicl protoction to consuls by
rvosson of thoir official podition, and to troat thom with duc rospoet., It shall
take all roasonablo stops to prevent any attack on their persons, froodom or dignity.

Article 33
Porsonal inviolability
le Consulor officials who are not nationals of the roceiving Stato and do nob
carry on any gainful private activity shall not be liable to arrest or dotontion
ponding trial, oxcopt in the casoc of an offeonce punishable by o maximum sontonco
of not loss than 5 yoars'! Iimprisonment,

2, Save in tho oasc spocificd in paragraph 1 abovo, the officials roferrod to in
thet paragraph shall not be committed to prison or subjcected to any othor
rostriction upon their porsonal frocdom oxcept in cxocution of a final sonteneco of
at least two yecars! imprisonment,

3, In tho ovent of eximinal proccodings being instituted against a consular
official of the sonding Stateo, that official shall appear before the compotont
authoritios., Novortheless tho procecedings shall bo conducted with the rospoct
duo to him by rcason of his official position and, oxcopt in tho caso qpferrod to
in paragraph 1 of this article, in a mannor which will hampor thc oxoroiso of
consular functions as litbtlo as possiblo,

4, in the ovont of the arrost or dotontion pending trial of, or of eriminal
procccdings boing institutod against, a mombor of #ho consuler steff, the rocoiving
Statc shall notify the head of tho consular post, Should tho latter bo himself
tho objoet of tho said moasuros, tho rocoiving State shall notify tho diplomatic
reoprogontativo of tho sonding Stato.

Articlc 34
Immunity from jurisdiction
Mombors of tho consulato shall not be amoncblo to tho jurisdiction of the
judiclal or admlalstrative authoritios of tho rocciving State in rospoct of aots
porformod in tho oxoreise of thoir functions,
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Artieclo 35

Exomption from obligations in thc matter of
roglstration of alions and residonec and work pexmits

Mombors of tho consulate, membors of thoir familiocs and thoir priveto staff
shall bo oxompt from all obligations under local logislation in tho mattor of tho
roglstration of alions, residence pormits and work pormits,

Article 36
Soeial sceurity oxomption
1. Subjoct to tho provisions of paragraph 3 of thls articlc, the members of tho
consulato and the membors of thoir familios bolonging to their houschold, shall ho
cxonpt from the social socurity systom in forec in that Stato.

| 2o Tho oxomption provided for in poragraph 1 of this article shall also apply

, bo mombors of tho private staff who arc in tho solo amploy of membors of thoe
+ consulnte, providod

(a) that thoy are not nationals of or pormanontly rcsidont in the
roecoiving Stave, and
(b) +that they are covorcd by the social sceourity sysbom of the sending
Stato or of a third State.
3., Mombors of tho consulate who omploy porsons to whom tho oxomption providod
for in paragraph 2 of this artlclc doos not apply shall be subjeot to tho
obligations which tho social security laws of the receiving State imposo upon
amployors .
4, Tho oxompbion providod for in paragraphs 1 and 2 of this articlo shall not
procludo voluntary participation in tho social sceurity system, provided that
such porticipation is allowed by the laws of tho rocoiving Statoe,

Axticle 37
Exomption from taxatilon
Xe Mombors of tho consulatc and mombors of thoir familios, provided thoy do
not carry on any gainful private activity, shall bo exompt from cll taxes and
duos, porsonal or roal, lovied by tno Stato or by any territorial or local
authority, save
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(a) indirocet taxos incorporated in tho prico of goods or sorvices;

(b} taxcs and duos on privatoc immovablo proporty, situated in the
torritory of tho rocoiving Stato, unlcess hold by a mombor of tho
consulato on behalf of his Governmont for tho purposes of the
consulato;

(e} ostato, sucoossion or inhcritanco dutivs and dutios on transfors,
lovied by the rocelving Statc, subjcet, howovor, to tho provisions of
artliclo 44 concerning tho sucecssion to movable proporty loft by
memboxs of tho consulate or by mombers of tholr familios:

(d) tostos and duos on privatc incomo having its sourco in tho recoiving
Stato;

(c} chorgos loviod for speeific sorviecs provided by the rogeclving Stato
oxr by publie sorvices;

(f) roglstration, court or r.ucord foos, mortgage duss and stamp duty,
subjoet to tho provisions of article 26,

2, Mombors of tho privatc staff who arc in the soloc omploy of mombors of tho
consulatc shall bo oxomph from taxos and ducs on the wagos thoy grocoive for tholr
sorvicos,
Articloc 38
Exomptiop from gustoms duhies

Tho roceiving State shall, in aceordanco with the provisions of 1its
Joglslation, zrant to mombers of tho consulatc who do ot carry on any galnful
privato activity, oxomption from customs dutios, and from o}l othor chargos and
baxos cnargoablo at tho time of customs clearanco, on articlos intonded

{a) for tho nso of a consulato of tho sonding Stato;

{1) for the porsonal usc of moembers of the consmlate, and of membors
of thoir familius bolonging to thoir housoholds, including articlos
intondod for their ostablishmonbs,
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Article 39
Exemption from personal services and coentributions
The receiving State ghall
(2) exempt members of the consulate, members of their families, and members
of the private stoff who are in the sole erploy of members of the
consulate from all personal services and frow all public service of

any kind whatsoever;
(b) exempt the persons referred to in sub-parcgreph (a) of this axticle
from such military obligations as those connected with requisitioning,

texation and billeting.

Article 40
Liability to give evidence
Z?b be placed after article 3£7
1. DMoembers of the consnloto are liable to attend os witnesser in the course of

judicial or administrative proceedings. Nevertheless, if they should decline

to do 80, no coercive nmeasure nay be applied with respect to then.

2, The authority requiring the evidence of s consuler official shall take all
roasonable steps to avoid intericrence with the performance of his oificial duties
and shall, where possible and permissible, arrange for the teking of such testimony
at his residence or office,

3. lembers of the consulate nay decline to give evidence concerning matters
connected with the oexercise of their funcvions and to produce official correg=
pondence and documents relaving thereto, In this cose also, the authority
requiring the evidence shall refrain from toking any coorcive measures with respect

to them.
Axrticle 4l

Aoquisition of netionality
lHombers of the consulote ond members of their families belonging to their
households shall not, solely by the operation of the law of the receiving State,

acquire the nationality of that State.
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Article 42

Members of the consulate and of the private staff who are
nationals of the receiving State

1, Consulsr officials who are nationals of the receiving State shall enjoy
immunity from jurisdicdion only in respect of officinl acts performed in the
exercise of their functions., They may in addition enjoy any privileges and
immunities  granted to them by the receiving State.

2. Other members of the consulate and members of the private staff who are
naiionals of the receiving State shall enjoy only the privileges and immunities

granted to them by the receiving State.

Articlo 43

Duration of consular priviloges and immunites

l, Each member of the consulate shall enjoy the privileges and immunities provided
by the present articles as soon as he eniers the territory of the receiving State on
proceeding to take up his post, or if already in its territory, as soon as his
appointment is notified to the Ministry of Foreign Affairs aor to the authority
designeted by thot linistry.

2, Persuny belonging %o the household of a membexr of the consulate shall enjoy
such privileges and immunities as soon as they enter the territory of the receiving
State, whether they are accompanying the said membexr of the consulate or proceeding
to join him., If such a person is in the territory of the receiving State at the
noment when he joins the houschold of the member of the consulate, he shall enjoy
the privileges and immunities as soon as his name is notified to the linistry of
Foreign Affairs or to the authority designated by that liinistry.

3., VWhen the functions of n member of the consulatec have come to an end, his
privileges and immunities, and those of the members of his household, shall normally
coase at ihe moment when the persons in question leave the country, or on expiry

of o reasoneble period in which to do so, but shall subsist until that time, even
in oase of armed conflict. The privileges and immunities of e moember of the
oonsulate who is discharged by the sending State shell come to an end on the date

on which the discharge tekes effect. However, in respect of acts perfoxmed by
members of the consulate in the exercise of their functions, immunity from

jurisdiction shall continue tc subsist without limitation of time,
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Articlo 44
Egtete of o member of the consulate or of a member of hig family
/to be inserted after article 38/

In the event of the death of a member of the consulate or of a member of his

family who was not o national of the receiving State, and did not carry on any
gainful private activity there, the receiving State,
(a) sheoll permit the export of the movable property of the dccsased,
with the exéeéﬁion of any such property acquired in the covutry
and the export of which was prohibited at the time of his death;
(b) shall only levy estate, succession or inheritance duties on

immovable property situated in its territory,

article 45
Obligations of +third States

1. If a consular officinl passes through or is in the territory of g third State

while proceeding to take up or to return to his post, or when returning to his
oyn country, the third State shall accord toc him the personal inviolability which
he enjoys by virtue of artiole 33 above, and such other immunities as may be
required to ensure his transit or return.

24 The third Stote shall acoord the necessary facilities to the members of the
family of such consular official who accompany him or who travel separately +o
Join him or to return to their own country.

3. In the circumstances specified in paragraph 1 above, third States shall not
hinder the *ransit through their territories of other members of the oconsulate
and of members of their families.

4. Third States shall acoord to correspondence and to other official communications
in transit, including messages in code or cipher, the same freedom and protection

as are accorded by the receiving State.

SECTION IIL: DUTIES OF THE CONSULATE AND OF ITS MEMBERS TOWARDS THE RECEIVING
STATE

Article 46

Repect for the laws and regulations of
the receiving State

l. VWithout prejudice to the exercise of the consular functions or the privileges
and immunities recognized by the present articles and by other relevant internatiomal
agreements, it is the duty of all persons enjoying consular privileges end immunitles
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to respect the laws and regulations of the receiving Stabe. They also have a

duty not to interfere in the internal affeirs of that State.

2, The consular premises shall not be used in any nanner incompatible with the
consular functions as specified in the present articles or in other rules of
international law.

3. The rule laid down in paragraph 2 above shall not exclude the possibility of
offices of other institutions or agencies being installed in the consular premises,
provided that the premises assigned to such offices are separate from those used
by the consulgate, In thot event, the said offices shall not, for the purposes

of the present articles, be deemed to form part of the consular premises.
[lrticle 47 - omitted/

Article 48

Obligations of the receiving Stale in certain special cases

(to be inserted after article 4 as article 4 bis)
The receiving State sholl have the duty

(2) in the case of the death in its territory of o national of the sending State,
to send a copy of the death certificate to the consulate in whose district
the death occurred;

(b) to inform the competent consulate without delay of any cases where the
appointment of a guardion or trustee appears to be in the interests of a
minor or other porson laooking full capacity who is a national of the
sending State; '

(c) if o vessel flying the flag of the sending State is wrecked or runs aground
on the coast or in the territorial sea of the receiving Stete, to inform

without delay the consulate nearest to the scene of the occurrence.
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SECTION IV: END OF CONSULAR RELATIONS AND IM:UNITIES

Article 49

Terminaetion of e consul's funections

1, The functions of +the head of post sihnll be terminated on the following grounds,
anongst others:

(a) his recall or dischorge by the sending State;

(b) the withdrawal of his exequatur;

(¢) +the severonce of consular relations,
2, Except in the case referred to in paragraph 1(b), the functions of consular
officials other than the head of post shall be terminated on the same grounds,
In nddition, their Punctions shcll be terminated if the receiving State gives notice
under article 20 esbove that it considers the seid functions to bhe terminated.

Article 50

lunintenance of econsular reletions in the svent of

the seversngce of diplomatic relations
The severance of diplomatic relations shall not ipso facto involve the
svverance of consuler relations,
Note: It is understood that this article may later be combined with the provision
of article 2, paragrapn 2, if tihe Commission mpproves the latter,

Article 51
2zt to leave the territory of the receiving State
and fecilitation of departure
1., Subject to the application of the provisions of oarticle 33, the recriving State
shall allow ‘the members of the consulate whose functions have terminnted, the members

of their femilies and the private staff in their sole employ, to leave its territory,
even in case of armed conflict,

2. The receiving State shall grant to all the persons referred to in paragreph 1

of this article the necessary facilities for their departure as soon as they are
ready to leave, It shall protest them up to the moment when they leave its
territory, If need be, the receiving State sholl place at their disposal the
necessary means of transport for themselves and their personal effects,

' 3+ The provisions of parcgraph 2 of this article shall not apply where a member

of the ‘consulete is discharged locelly by the sending State,
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Article 52
Protecetion of cpnsu}gp-premises and archivesg and of the interests
of the sending State

1, In the event of the severance of consular relations between the sending Siete

and the receiving State,
| (a) the receiving State shall, even in case of crmed conflict, respect and
protect the consuleor premiseg, together with the consuler property end archives;

(b} +the sending State may entrust ithe custody of the consular premises and
of the consular »nroperty ond orchives to the oconsulates or diplometic mission of
e thixrd State ecceptable to the receiving State;

(c¢) +the sonding Stote mey entrust the protection of its interests to the
consulates or diplomatic mission of o third State acceptable to the receiving Stete.
2. The provisions of paragraph 1 cf the present article shall apply elso if o
consulate of tihe sending Stete is closed temporerily or permanently, and the sending
State has no diplomatic mission or other consulete in the receiving Stote,

3, If the sending State is not represented in the receiving Stete by o diplomatic
nigsion but has esnother consulate in that State, tlict consulate maoy be entrusted
with the custody of the archives of the consulate which has been closed and, with
the consent of tie receiving Stote, with the exercise of consular functions in the
district of that consulate,

SECTION V

Lrticle 53

Non-discrimination

l. In the applicotion of the present articles, the receiving State shall not
discriminate os between States.

2, However, discrimination shcll not be regarded as toking place where the action
of the receiving State consists in the gront, on o basis of reciprocity, of
privileges cond immunities more extensive then those provided for in the present

artiecles,





