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on behalf of an entity which, or an individual who, had 
suffered injury as the result of an internationally wrongful 
act must have a genuine link with the victim of that act. in 
the case of a natural person, the most obvious link was that 
of nationality. For corporate entities, it was also important 
for there to be a genuine link between the state seeking to 
exercise diplomatic protection and the victim. the com-
mission referred to that as nationality, but could also call 
it something else. the problem was the link between the 
state trying to exercise diplomatic protection and the vic-
tim of the internationally wrongful act. For that reason, he 
endorsed a flexible formulation such as the one proposed 
by Mr. Brownlie. the usual wording used to designate that 
link was “state of nationality”, the state with which, in 
accordance with its municipal law, the corporation had 
established a genuine link, whether by virtue of incorpo-
ration of the corporation, the establishment of its siège 
social or any other way consistent with international law. 
in a case in which several states claimed that they had 
that genuine link, it would be necessary to consider which 
genuine link took precedence. the commission could not 
allow for all the scenarios that might arise. it must remain 
flexible and produce a wide range of criteria which could 
then be identified case by case.

The meeting rose at 1 p.m.

2762nd MEETING

Friday, 23 May 2003, at 10.05 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. Baena 
soares, Mr. Brownlie, Mr. chee, Mr. daoudi, Mr. 
dugard, Mr. economides, Ms. escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. kabatsi, Mr. kamto, Mr. 
kateka, Mr. Mansfield, Mr. Melescanu, Mr. Momtaz, 
Mr. Pambou-tchivounda, Mr. Pellet, Mr. sreenivasa Rao, 
Mr. Rodríguez cedeño, Mr. Rosenstock, Mr. Yamada.

Diplomatic protection� (continued) (A/CN.4/529, 
 sect. A, A/CN.4/530 and Add.�,2 A/CN.4/L.63�)

[agenda item 3]

Fourth report oF the special rapporteur (continued)

1. Mr. YaMada, following up on the discussion on 
draft article 17, paragraph 2, on the definition of the state 

1 For the text of articles 1 to 7 of the draft articles on diplomatic 
protection and the commentaries thereto provisionally adopted by the 
commission at its fifty-fourth session, see Yearbook … 2002, vol. ii 
(Part two), chap. V, sect. c.

2 Reproduced in Yearbook … 2003, vol. ii (Part one).

of nationality of a corporation, thanked Mr. economides, 
Mr. Brownlie and Mr. Melescanu for introducing the ele-
ment of a genuine, effective or appropriate link. He rec-
ognized that the current trend in international private law 
was to focus more on the domicile of a corporation than 
on its nationality as an element indicating its link with a 
state. However, as Mr. Brownlie had pointed out, the main 
question in the field of international private law was the 
applicable law, not the nationality of the corporation.

2. For the purpose of diplomatic protection, however, 
the commission must spell out a clear rule of internation-
al law which set out criteria for the nationality of corpora-
tions. article 1, paragraph 1, as provisionally adopted by 
the commission at its fifty-fourth session, in 2002,3 stip-
ulated the basic principle that it was the state of national-
ity which was entitled to exercise diplomatic protection 
both for natural persons and for legal persons. accord-
ingly, regardless of whether municipal law recognized the 
nationality of a corporation or not, a rule of international 
law must be written that defined such nationality.

3. the question was therefore whether draft article 17, 
paragraph 2, which the special Rapporteur in his fourth 
report (a/cn.4/530 and add.1) had based on Barcelona 
Traction and which set out both “incorporation” and “reg-
istered office” as criteria, adequately reflected customary 
law, or whether there was a legal vacuum which must be 
filled with a view to the progressive development of in-
ternational law.

4. While he recognized the rationale for relying on the 
element of a link between the corporation and the state, 
whether it was “genuine”, “effective” or “appropriate”, 
he hesitated to consider it an independent, alternative 
element. When the commission had defined the state 
of nationality of natural persons in article 3, adopted in 
2002, it had not introduced the link concept. the com-
mission should follow the same approach for the nation-
ality of corporations, since introducing the link element 
would cause complications. For instance, Microsoft, an 
american corporation incorporated in the state of Wash-
ington and with its registered office in Redmond, Wash-
ington, earned 27 per cent of its revenue from activities 
outside the United states and had very close links with 
58 other states and territories. again, the Hong kong 
and shanghai Banking corporation (HsBc), a British 
corporation with its headquarters in London, still had its 
de facto headquarters in Hong kong and, together with 
chartered Bank, had even functioned as a central bank 
of Hong kong until Hong kong reverted back to china. 
it maintained 9,500 offices in 80 states and territories on 
every continent. all those states could be said to have 
an appropriate link with Microsoft and HsBc. Further-
more, it was most likely that a corporation would suffer 
injury as a result of an internationally wrongful act of the 
state with which it had the closest link and in the terri-
tory of that state. if that state was deemed to be the state 
of nationality of the corporation because of that link, the 
regime of diplomatic protection ceased to function. He 
had a problem with Mr. Brownlie’s formulation referring 
to “an appropriate link”, while the formulation proposed 
by Mr. economides relied on municipal law, which did 
not always recognize the nationality of corporations. Mr. 

3 see footnote 1 above.
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Melescanu’s formulation also brought in the link element 
as an alternative criterion and he had cited the case of a 
swiss corporation with majority Romanian shareholders. 
He understood why Mr. Melescanu would not want the 
swiss Government to exercise diplomatic protection in 
that case, but assumed that what Mr. Melescanu had had 
in mind was a case where injury had occurred in Roma-
nia. He wondered what his position would be if the injury 
had been caused in Japan. in any case, if the commission 
decided to introduce a link element as an alternative cri-
terion, it would have to address the question of multiple 
nationality and formulate a new article dealing with that 
situation.

5. He had no problem with draft article 19. He took it 
that the special Rapporteur had formulated that article 
separately from draft article 18 because, unlike article 
18, it dealt with a situation that was not an exception to 
draft article 17, paragraph 1. He had difficulty visualiz-
ing a case where the corporation was not injured and the 
shareholders were injured directly, but article 19 appeared 
to assume that case. since the question of diplomatic pro-
tection of the corporation did not arise in that case, article 
19 was not an exception to article 17. article 18, subpara-
graph (b), also envisaged a situation where the question of 
the diplomatic protection of the corporation did not arise. 
For example, if sony corporation of Japan suffered an in-
jury in Japan as a result of a wrongful act of the Japanese 
Government, that fell outside the scope of the diplomatic 
protection of legal persons as defined in article 1. it could 
therefore not be an exception to article 17. that left the 
question of the diplomatic protection of sony’s foreign 
shareholders. if that were to be dealt with, it would be 
more appropriate to move article 18, subparagraph (b), to 
article 19.

6. turning to draft article 20, he had no problem with 
the substance of the first sentence, although its formula-
tion would have to be brought into line with the final for-
mulation of article 17, paragraph 2. However, the proviso 
in square brackets seemed to contradict article 18, sub-
paragraph (a). according to subparagraph (a), the state 
of nationality of the corporation was no longer entitled to 
exercise diplomatic protection when the corporation had 
ceased to exist, whereas according to the proviso in article 
20, the state of nationality was still eligible to exercise 
diplomatic protection on behalf of the defunct corpora-
tion. that proviso should therefore be deleted.

7. Mr. cHee said that he could support draft arti- 
cle 17, paragraph 1. He also endorsed article 17, para-
graph 2, which was consistent with Barcelona Traction. 
He recalled that icJ had not viewed the “genuine link” 
as an alternative criterion for determining the state of na-
tionality of a corporation, but as an element additional to 
the two criteria of incorporation and registered office. 

8. With regard to draft article 18, he could accept the 
wording chosen by the special Rapporteur for subpara-
graph (a), which was consistent with the customary for-
mulation used by the court, although he would have pre-
ferred it to speak of the corporation going bankrupt rather 
than of it ceasing to exist. as to subparagraph (b), he be-
lieved that shareholders in both the subsidiaries and the 
parent company should be protected from injury caused 
by the internationally wrongful act of a state.

9. He endorsed article 19 as drafted by the special Rap-
porteur because, as the latter had pointed out, it was a sav-
ings clause that provided an additional source of law to 
ensure that shareholders’ rights and interests were protect-
ed by their state of nationality. He also endorsed article 20 
as it stood, although, like Mr. Brownlie, he would prefer 
to replace the criterion of the date of official presenta-
tion of the claim by the date on which a judgement was 
awarded, which seemed more appropriate in the case of 
legal persons.

10. Finally, he recommended that draft articles 17 to 20 
should be referred to the drafting committee.

11. Mr. BRoWnLie, commenting on Mr. Yamada’s ar-
gument as illustrated by the example of sony corpora-
tion, said that, if the commission focused exclusively on 
one or the other of the two criteria given in article 17, 
paragraph 2, namely, incorporation or registered office, 
rather than attaching the same importance to the link ele-
ment, it might overly restrict the incidence of nationality. 
Moreover, if it insisted that both those criteria should be 
met, that would exclude many cases and restrict the pos-
sibilities for a state to exercise diplomatic protection on 
behalf of a corporation. there was no easy answer, for it 
was impossible to list criteria in advance. that was why he 
had suggested the idea of “appropriate link”, which made 
it possible to envisage other situations where the exercise 
of diplomatic protection would be permissible.

12. He did not agree with Mr. chee’s comment that the 
choice of the two criteria mentioned in article 17, para-
graph 2, was justified by Barcelona Traction. in that case, 
icJ had not decided on the nationality of the canadian 
corporation because it had had to do so.

13. Mr. YaMada, replying to Mr. Brownlie, recog-
nized that he had been referring to an extreme case and 
acknowledged the need to strike a balance between the 
two extremes.

14. Mr. cHee said that he was not at all eager to merge 
the two criteria of state of incorporation and state of reg-
istered office and had no objection to their being treated 
separately. He recalled that draft article 17 established a 
general rule concerning the link between a state and a 
corporation. 

15. Mr. MeLescanU explained that, in his proposal, 
“link” was not an additional criterion, but simply an ele-
ment to be taken into account when examining other cri-
teria. He did not understand the concern aroused by the 
example he had cited of a swiss company whose major-
ity shareholders were Romanian, and he feared that, by 
dwelling on the idea of the nationality of a corporation, 
the commission might find itself adopting a decision that 
brutally contradicted the provisions adopted on the diplo-
matic protection of natural persons.

16. Mr. econoMides said that the savings clause in 
draft article 19 did not resolve the question of the right of 
the state of nationality of the shareholders to protect the 
latters’ own rights in that it excluded the question to which 
it referred from the scope of codification. it would be bet-
ter to deal with that question either in a separate provision 
or as an exception to article 19. 
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17. Mr. daoUdi joined in congratulating the special 
Rapporteur on his fourth report. He agreed with the view 
expressed by Mr. kamto in 2002 that it was international 
law that stipulated the rule of nationality and munici-
pal law that governed the attribution of nationality. the 
“genuine link” criterion could indeed restrict the scope 
of diplomatic protection and leave many corporations 
unprotected, unless the national state of the sharehold-
ers was allowed to protect them or the corporation when 
the link of nationality was not established. draft article 
18 guaranteed that right in the event of two exceptions 
taken from Barcelona Traction, whereas draft article 19 
indicated that that was a proper right of the shareholders, 
not the corporation. that left a number of corporations 
without diplomatic protection. some members wanted to 
give the state of nationality of the shareholders the right 
to exercise diplomatic protection on behalf of the corpo-
ration, but the amendments proposed to draft article 17, 
paragraph 2, did not do that. it was therefore preferable 
to clarify that point before referring the paragraph to the 
drafting committee. 

18. With regard to draft article 18, he had no objection 
to providing for an exception in the two situations spe-
cifically cited by the special Rapporteur in two separate 
articles, but he agreed with the special Rapporteur about 
competing claims by states for the exercise of protection. 
draft article 19 posed no problem since it codified the 
most common situation, that of an individual shareholder 
whose subjective right had been harmed, which corre-
sponded to the general rules set forth in the part of the 
draft articles devoted to the diplomatic protection of natu-
ral persons. With regard to draft article 20, he felt that the 
draft articles should not accord more favourable treatment 
in the matter of continuous nationality to legal persons 
than to natural persons. He therefore supported its referral 
to the drafting committee. 

19. Mr. RodRÍGUeZ cedeÑo, referring to draft ar-
ticle 17, paragraph 2, said that the concept of the state 
of nationality of a corporation should be construed fairly 
broadly, even if that meant departing from the Barcelona 
Traction judgment. the criteria for determining national-
ity should be sought in municipal law, but in some cases 
that could give rise to the problem of multiple national-
ity. it must therefore be made clear that there could be 
only one state that had the right to exercise diplomatic 
protection as the state of nationality of the corporation, 
even though there might be many claims relating in one 
way or another to a single case. that solution might be 
difficult to translate into a rule, but it could be explained 
in the commentary. the pre-eminence of the state that 
was deemed to be the state of nationality should be based 
on a genuine link with the corporation, but with a fairly 
broad interpretation of that link and bearing in mind, as 
Mr. Brownlie had recalled, that icJ had not gone to the 
heart of the matter because the issue of the nationality of 
a corporation had not come up in the Barcelona Traction 
case. Perhaps a working group should look into all those 
questions before draft article 17 was referred to the draft-
ing committee. 

20. draft article 19 could be viewed as yet another ex-
ception to the rule in article 17—one which related to 
direct injury suffered by shareholders and which could 

be included in article 18. that provision was acceptable, 
but its scope should be defined, and a clear-cut distinc-
tion must therefore be drawn between the infringement 
of the rights of shareholders owing to injury suffered by 
the corporation and the direct infringement of the rights 
conferred on shareholders by statutory rules and company 
law, of which examples were given in the Barcelona Trac-
tion judgment (para. 47). the commentary might be the 
place to explain that problem as well. as to the matter of 
which legal order would be called on to decide on those 
rights of shareholders, it must be the municipal law of the 
state in which the corporation was incorporated, including 
when the corporation was incorporated in the wrongdoing 
state, in which case the special Rapporteur believed that 
the general principles of the law could be invoked. 

21. Mr. addo said that draft articles 19 and 20 were 
acceptable as long as the words in square brackets at the 
end of article 20 were deleted. 

22. Ms. escaRaMeia said that the informal proposal 
by Mr. Gaja on draft article 17 had the merit of solving at 
least two problems for those who did not want to expand 
the diplomatic protection of corporations: the connection 
with municipal law and the states whose municipal law 
did not assign nationality to corporations. since the posi-
tions of members of the commission were deeply split 
over draft article 17, paragraph 2, however, a working 
group should perhaps be asked to deal with that provision. 
draft article 18, on the other hand, could now be referred 
to the drafting committee. 

23. draft article 19 raised one problem of form and sev-
eral of substance. the problem of form concerned its rela-
tionship to other provisions. draft article 19 was explicitly 
presented as an exception to articles 17 and 18, although 
in reality it was an exception on the same level as those in 
article 18. the special Rapporteur dealt with that excep-
tion separately because he was extremely faithful to the 
Barcelona Traction decision and because the exception 
related to a slightly different situation, one that could even 
be dealt with in the part of the draft on natural persons. it 
would be preferable to transpose it to article 18, however, 
or at least to reconsider the relationship between the three 
provisions. 

24. on the substance of draft article 19, the special 
Rapporteur was right not to enunciate the content of the 
direct rights of shareholders, but it should nevertheless be 
explained in the commentary that it was for the laws of the 
state in which the corporation was incorporated to deter-
mine the content of those rights. as to which legal system 
was to determine that there had been a violation of the 
rights of shareholders, the special Rapporteur was again 
right in saying that it should be the state of incorporation 
there as well, although, referring to the ELSI case, he also 
considered the possibility of invoking the general princi-
ples of law in certain cases. the commission should give 
some thought to that possibility because some national 
systems might not define very clearly what constituted 
a violation of those direct rights, and it might therefore 
be useful to refer to general principles of law taken from 
several common systems of law. sometimes companies 
incorporated under the law of a given state but, for certain 
aspects such as dispute settlement, decided to adopt the 
law of another state or international law. it should perhaps 
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be stated in the commentary that, if the injury to the direct 
rights of the shareholders related to those aspects, it was 
system of law chosen by the founding shareholders that 
should apply. With the inclusion of those clarifications in 
the commentary, article 19 could be referred to the draft-
ing committee. 

25. For draft article 20 on the continuous nationality of 
corporations, the special Rapporteur applied the same 
criteria as for continuous nationality of natural persons, 
while adapting them to take account of the fact that cor-
porate persons changed nationality much less easily than 
natural persons. that approach might cause problems, 
however, if, in relation to draft article 17, paragraph 2, the 
strict rule of incorporation was abandoned in favour of an 
appropriate link, which might result in the designation of 
the state of nationality of the shareholders or of a major-
ity of them as the state of nationality of the corporation. 
shares were traded frequently and majorities changed, 
however, hence the need for caution in respect of the cri-
teria for determining the nationality of corporations. the 
proviso set out in square brackets in article 20 was justi-
fied by the “grey area in time” which the special Rappor-
teur mentioned in paragraph 104 of his report, and during 
which both the state of nationality of the corporation and 
the state of nationality of the shareholders could bring 
claims. article 20 should thus be referred to the drafting 
committee with the square brackets around the final part 
deleted and with the necessary clarifications given in the 
commentary. 

26. Mr. GaLicki, referring to draft article 17, para- 
graph 2, said there was agreement on the rule that the state 
of nationality of a corporation was the state in which the 
corporation was incorporated. He therefore proposed that 
the disputed part of the provision, which introduced the 
criterion of registered office, should be replaced by the 
phrase “or which, in another way, recognizes the acqui-
sition of its nationality by that corporation”, which was 
similar to the wording proposed by Mr. Brownlie. the 
text proposed by the special Rapporteur for draft arti-
cle 19 was entirely acceptable. draft article 20, on the 
other hand, raised first of all a problem of language. if 
nationality was considered to be the decisive factor, then 
the phrases “a corporation which was incorporated under 
its laws” and “the state of incorporation of the defunct 
company” should be replaced by the words “a corporation 
which has its nationality” and “the state of nationality of 
the defunct company”, respectively. But article 20 also 
posed a problem of substance owing to the fact that, as 
had been pointed out, the proviso in square brackets might 
be at variance with draft article 18, subparagraph (a). in 
respect of a single situation, namely, when a corporation 
“ceases to exist as a result of the injury”, subparagraph 
(a) stipulated that the state of nationality of the share-
holders could exercise diplomatic protection, thereby 
automatically excluding the state of incorporation, since 
there could not be multiple nationality, yet the second part 
of article 20 stated that the state of incorporation could 
continue to present a claim in respect of the corporation. 
one way of removing that contradiction might be to di-
vide article 20 into two paragraphs, the second to consist 
of the bracketed part of the text, from which the words 
“provided that” would be deleted, and to add the words 
“with the exception provided in article 20, paragraph 2” 

at the end of draft article 18, subparagraph (a), after the 
word “incorporation”. of course, the right accorded to 
the state of incorporation in paragraph 2 would prevail 
over the right granted to the state of the nationality of the 
shareholders in draft article 18, subparagraph (a). 

27. Mr. FoMBa said that draft article 19 raised, inter 
alia, the question of the distinction between rights and 
interests and the procedural consequences of that distinc-
tion, as well as the more fundamental question whether 
there was always a very clear-cut distinction between the 
rights of a corporation and the rights of the sharehold-
ers. there was room for doubt in that regard if reference 
was made to paragraphs 88 and 91 of the report of the 
special Rapporteur, as well as to paragraph 89, which in-
dicated that, even in the ELSI case, icJ had failed to ex-
pound on the rules of customary international law on the 
rights of the shareholders to organize, control and manage 
a company. did such rules really exist, and were they not 
primarily rules of municipal law? in paragraph 90 of his 
report, the special Rapporteur indicated that the proposed 
text left unanswered the questions of the content of the 
shareholders’ rights and of the applicable legal order. on 
the first question, starting from the observation that the 
Barcelona Traction decision mentioned only the most 
obvious rights of shareholders by way of illustration, the 
special Rapporteur took the view that it was for the courts 
to determine, in each individual case, the limits of such 
rights. on the second question, paragraph 92 of the report 
contained intellectually stimulating arguments, but raised 
questions that were difficult to resolve in practice. 

28. the main question raised in draft article 20 was that 
of the situation of practice with regard to the admissibil-
ity, establishment and application of the principle of the 
continuous nationality of corporations. it was the answer 
to that question that should be given consideration and 
that must determine the course to be followed. there were 
two possibilities. the first was that, by its nature, content 
and functioning, nationality was the same for both natural 
and legal persons and was equally important in both cases, 
so that parallels could be drawn and identical solutions 
found; the second was that no such parallels existed and 
a cautious and clear-sighted approach had to be taken in 
establishing the same rule for the two categories. contrary 
to what the special Rapporteur stated in paragraph 103 of 
his report, the issue was thus much more one of logic than 
one of equity. article 20 appeared to be based on an anal-
ogy in relation to the sociological and legal issues under-
lying the nationality of natural and legal persons, but only 
a more in-depth analysis of practice would show whether 
that was really true.

29. in conclusion, he believed that the proposals made 
by the special Rapporteur in draft articles 19 and 20 were 
not without theoretical and practical importance, but that 
they should be examined more closely and carefully, tak-
ing into account the conclusions to be reached by the com-
mission on the questions raised during the discussion and, 
if necessary, within the framework of a working group. 

30. Mr. aL-BaHaRna noted that, in his fourth report, 
the special Rapporteur dealt extensively with the Barce-
lona Traction decision and the underlying principles. in 
that decision, icJ had distinguished between two entities, 
the company and the shareholders. establishing a close 
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and permanent connection between the company and, in 
the case in question, canada, the court had expounded the 
principle that the right of diplomatic protection in respect 
of a corporation might be exercised by the state under 
the laws of which the corporation was incorporated and 
in the territory of which it had its registered office. While 
rejecting the applicability of the Nottebohm principle, the 
court had nevertheless accepted that in two exceptional 
situations, diplomatic protection could be exercised by 
the state of nationality of shareholders, although it had 
declined to recognize the existence of a secondary right of 
diplomatic protection, even when the state of incorpora-
tion declined to exercise that right. the special Rapporteur 
recognized that the court’s decision had been subjected to 
criticism and that it might be necessary to depart from it 
and to formulate a rule that accorded more fully with the 
realities of foreign investment and encouraged foreign in-
vestors to turn to the procedures of diplomatic protection 
rather than to the protection of bilateral arrangements. 
He also recalled that, in the decision, the court had not 
been codifying international law, but settling a dispute. 
nevertheless, in paragraph 27 of his report, the special 
Rapporteur characterized the Barcelona Traction deci-
sion as an accurate statement of the law on the diplomatic 
protection of corporations, a contradiction which led him 
to provide seven options for the commission in relation 
to the nationality of corporations and the formulation of 
rules on the diplomatic protection of companies and/or 
shareholders. 

31. in his view, option 1 (the state of incorporation) was 
the best one because it was the safest one in that it adopted 
the rule expounded in Barcelona Traction, whereas op-
tion 4 (the state of economic control), which some mem-
bers seemed to support, had disadvantages, as explained 
in paragraphs 32 to 36 of the report. He therefore en-
dorsed the text proposed by the special Rapporteur for 
draft article 17, paragraph 2, the phrase in square brackets 
being retained—and the square brackets thus being de-
leted—with the word “and”. the criterion of registered 
office was perhaps superfluous, since registration was the 
natural consequence of incorporation, but, for the sake of 
consistency with the wording used by icJ, it should be 
maintained. 

32. With regard to draft article 18, he proposed that the 
word “place” in subparagraph (a) should be replaced by 
the word “state”. draft article 19 was acceptable, as was 
draft article 20, subject to removal of the square brackets 
at the end. He was open to a more flexible definition of 
the link between corporations and their state of national-
ity that went beyond Barcelona Traction, but the propos-
als by Mr. Brownlie and Mr. Gaja were not helpful. Mr. 
Brownlie’s proposal was very wide, whereas a definition 
must be precise and succinct. 

33. Mr. GaJa read out his proposal for a new text for 
draft article 17:

“a state according to whose law a corporation was 
formed and in which it has its registered office is en-
titled to exercise diplomatic protection as the state of 
nationality in respect of an injury to the corporation.”

34. the proposal aimed to take into account the con-
cerns expressed about the fact that some states might not 

have any rules on the nationality of corporations. another 
purpose was to establish a rule for the sole purpose of 
diplomatic protection and not to superimpose new criteria 
of nationality on those used by member states. 

35. Mr. PeLLet said that Mr. Gaja’s proposal did 
not meet his concerns at all. Mr. Brownlie’s proposal 
was more conducive to a compromise, as were those of 
Mr. economides and Mr. Melescanu.

36. the cHaiR invited the special Rapporteur to sum 
up the debate on draft article 17.

37. Mr. dUGaRd (special Rapporteur) pointed out 
that draft article 17, paragraph 1, reaffirmed the basic 
principle of Barcelona Traction. Most of the members 
had endorsed it; the discussion on the subject had dealt 
with drafting questions. He therefore recommended that 
it should be referred to the drafting committee. 

38. as far as draft article 17, paragraph 2, was con-
cerned, however, the debate had taken a new turn, and it 
had now been suggested that criteria other than state of 
incorporation, registered office and siège social should 
be adopted. some of the proposals, such as Mr. Gaja’s, 
were cautious. that was also the case with Mr. Brownlie’s, 
which he interpreted as making criteria more flexible so 
as to cover the siège social, but not including a reference 
to the state of nationality of the shareholders. the pro-
posals by Mr. economides and Mr. Melescanu were more 
radical and implied lifting the corporate veil in order to 
identify the state with which the corporation was most 
closely connected and which thus established the locus of 
the economic control of the corporation. that approach 
would be difficult to reconcile with Barcelona Traction; 
it would be in line with the Nottebohm case, which em-
phasized the principle of the link with the state. as the 
commission had not followed the Nottebohm test in draft 
article 3 with regard to natural persons, however, it might 
be illogical to do so for legal persons.

39. the other problem which had been raised related 
to dual protection, or situations where both the state of 
incorporation and the state of the siège social exercised 
diplomatic protection for the same corporation, a notion 
which had been supported by several judges in the Bar-
celona Traction case. in any event, there would not be a 
multiplicity of states able to act, contrary to what might 
be the case if the commission were to recognize the state 
of nationality of the shareholders, and, as had been noted 
by Judge Jessup, whom he had cited in paragraph 104 of 
the report, “the Respondent can eliminate one claimant by 
showing that a full settlement has been reached with the 
other” [p. 200]. in its judgment in Barcelona Traction, 
however, icJ had clearly been hostile to the notion of dual 
protection or of a secondary right to protection in respect 
of the corporation and shareholders, a point which had 
been made in paragraph 88 of the judgment, which stated 
that “where it is a question of an unlawful act committed 
against a company representing foreign capital, the gen-
eral rule of international law authorizes the national state 
of the company alone to make a claim”. that might be 
interpreted to mean that there were several national states 
which alone might make a claim, or that only one state 
might make such a claim. 
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40. to pursue its work on paragraph 2, the commis-
sion could either continue the debate in plenary, which he 
did not recommend, or refer the paragraph to the draft-
ing committee or a working group on the subject. Many 
members had supported the underlying idea in paragraph 
2, if not necessarily as formulated, namely a provision 
which emphasized formal links between the corporation 
and the state exercising diplomatic protection. However, 
if many members supported the proposal to include the 
notion of genuine link, notably by establishing the place 
of the economic control of the corporation, then the is-
sue should be examined in a working group. He thought 
that it would be useful to take a vote on whether the mat-
ter should be referred to the drafting committee or to a 
working group. 

41. Following a vote on whether draft article 17, para-
graph 2, should be referred to the drafting committee or 
whether a working group should be set up to consider the 
matter in depth, the cHaiR said that, since a slight major-
ity was in favour of the second option, the matter would 
be considered by an open-ended working group, which 
the special Rapporteur would chair.

It was so decided.

42. Mr. dUGaRd (special Rapporteur) said that, in the 
light of Mr. Gaja’s proposal that the two paragraphs should 
be merged, it might be wise to withhold a final decision on  
draft article 17, paragraph 1, until the working group had 
reached a decision. He urged the members of the com-
mission to attend the working group to avoid reopening 
the debate on the entire issue later in plenary.

43. Mr. kaMto said that it would be preferable for 
the working group to focus exclusively on paragraph 2, 
even if it meant that the drafting committee would con-
sider later whether or not the two paragraphs should be 
merged. the concept of nationality was at the heart of dip-
lomatic protection, as was clearly shown in paragraph 1, 
which adopted the wording used in Barcelona Traction. 
He therefore hoped that the commission would not lose 
sight of that fundamental idea, which absolutely must be 
included in the draft article. 

44. the cHaiR confirmed that the working group 
would focus on draft article 17, paragraph 2. 

International liability for injurious consequences 
arising out of acts not prohibited by international 
law (international liability in case of loss from trans-
boundary harm arising out of hazardous activities) 
(A/CN.4/529, sect. D, A/CN.4/53�4)

[agenda item 6]

First report oF the special rapporteur 

45. Mr. sreenivasa Rao (special Rapporteur), intro-
ducing his first report on the legal regime for allocation 
of loss in case of transboundary harm arising out of haz-

� see footnote 2 above.

ardous activities (a/cn.4/531), said that the report was 
divided into three parts, which he would consider one by 
one.

46. Part i of the report summarized the work of the 
commission on the question of international liability and, 
in particular, the work of the two previous special rappor-
teurs on the topic, Mr. Quentin-Baxter and Mr. Barboza. 
the draft articles prepared in by the Working Group of the 
commission at its forty-eighth session, in 1996, had dealt, 
inter alia, with a regime of negotiated liability aimed at 
reaching an equitable settlement on the basis of “the prin-
ciple that the victim of harm should not be left to bear the 
entire loss”.5

47. in the course of the commission’s work, differences 
of opinion had arisen on four important aspects of the is-
sue that remained unresolved, the first of which was the 
linkage between prevention and liability in the approach 
adopted by Mr. Quentin-Baxter and Mr. Barboza. How-
ever, that question had been resolved by a decision of the 
commission at its forty-ninth session to deal with the two 
topics separately.6 as a consequence, the commission had 
been able to adopt, at its fifty-third session, in 2001, the 
draft preamble and a set of 19 draft articles on prevention 
of transboundary harm from hazardous activities.7 the 
other three issues had been (a) state liability and the role 
of strict liability as the basis for creating an international 
regime; (b) the scope of activities and the criteria for de-
limiting “transboundary damage”; and (c) the threshold 
of damage.

48. First, it had been felt that the emphasis placed on 
state liability was misplaced. it had been feared that, in 
the absence of established scientifically substantiated 
international standards for the determination of adverse 
transboundary effects in various spheres, the suggested 
approach could amount to absolute liability for non- 
prohibited activities, which would be unacceptable to 
states (para. 18 of the report). it had also been felt ap-
propriate not to place undue emphasis on strict or absolute 
liability at the international level, where states adopted a 
more pragmatic approach to compensation, without rely-
ing upon any one consistent concept of liability.

49. the two previous special rapporteurs had been care-
ful to limit the scope of activities, placing the emphasis 
on the physical consequences of transboundary activities. 
to that end, while it had decided not to draw up a list of 
activities to which the draft articles would apply, the com-
mission had set clear delimiting criteria, excluding from 
the scope of the articles, inter alia, harm caused to the 
global commons and leaving that issue for possible sub-
sequent examination on the basis of a separate mandate 
from the General assembly. He referred to that matter in 
paragraph 28 of his report.

50. With regard to the threshold of damage triggering 
the obligations imposed by the regime of prevention, the 
commission had considered that the threshold should be 
“significant” harm. Given that there was a wide consen-
sus in favour of fixing such a threshold under any model 

5 Yearbook … 1996, vol. ii (Part two), annex i, p. 102 (art. 21).
6 Yearbook … 1997, vol. ii (Part two), p. 59, paras. 165 and 168 (a).
7 Yearbook … 2001, vol. ii (Part two), para. 97, pp. 146–148.
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of allocation of loss in case of injury arising from haz-
ardous activities, the report recommended accepting the 
same threshold of “significant harm” for triggering the 
obligation to compensate. as the special Rapporteur stat-
ed in paragraph 37 of his report, the Working Group on 
international Liability for injurious consequences aris-
ing out of acts not Prohibited by international Law set 
up at the commission’s fifty-fourth session, in 2002, to 
settle the direction of the work remaining on the subject 
of international liability had recommended that the com-
mission should limit the scope of the topic to the same 
activities as were covered by the regime of prevention, but 
that it should also concentrate on harm caused for a vari-
ety of reasons, but not involving state responsibility; that 
it should deal with the topic of allocation of loss among 
different actors involved in the hazardous activities; and 
that it should include within the scope of the topic loss to 
persons, property (including the elements of state patri-
mony and national heritage), and the environment within 
national jurisdiction.8

51. Finally, part i of the report noted three broad policy 
considerations which had been the basis for considera-
tion of the topic of international liability, namely: (a) that 
each state must have as much freedom of choice within 
its territory as was compatible with the rights and inter-
ests of other states; (b) that the protection of such rights 
and interests required the adoption of measures of pre-
vention and, if injury occurred, measures of reparation; 
and (c) that, insofar as was consistent with the two pre-
ceding principles, the innocent victim should not be left 
to bear his or her loss or injury unaided (paras. 43–46). 
the draft articles adopted in 20019 already addressed the 
first objective and, partially, the second. the challenge 
now facing the commission was to address the remain-
ing elements of the policy, namely, encouraging states to 
conclude international agreements and adopt legislation 
and implementing mechanisms for prompt and effective 
remedial measures, including compensation in case of 
significant transboundary harm.

52. While there was general support for the proposition 
that any regime of liability and compensation should aim 
at ensuring that the innocent victim was not left to bear 
the loss resulting from transboundary harm arising from 
hazardous activity, it was nevertheless acknowledged that 
full and complete compensation might not be possible in 
every case, for a variety of reasons. at the same time, any 
regime for allocation of loss should be intended to provide 
incentives for all those concerned with the hazardous op-
erations to take preventive or protective measures in order 
to avoid damage; to compensate damage caused to any 
victim; and to serve an economic function, by internal-
izing costs.

53. in accordance with the recommendations of mem-
bers of the commission and states in the General assem-
bly, section a of part i of the report began with a review of 
sectoral and regional treaties and other instruments provid-
ing for sharing of risk and costs of economic loss result-
ing from any transboundary harm (paras. 47–113). those 
included the convention on civil Liability for damage 
Resulting from activities dangerous to the environment, 

8 Yearbook … 2002, vol. ii (Part two), p. 91, paras. 447 and 448.
9 see footnote 7 above.

of 1993, which had not yet been ratified, but which, as a 
model, offered important pointers for the commission’s 
work, particularly on the definition of damage; the Ba-
sel Protocol on Liability and compensation for damage 
Resulting from transboundary Movements of Hazardous 
Wastes and their disposal; and instruments establishing 
the liability regimes governing damage from oil pollution 
and nuclear activities and the liability regime governing 
outer space activities. 

54. new instruments were being negotiated, particu-
larly in the european context. other international and re-
gional instruments in force providing for the creation of 
liability and compensation regimes included the conven-
tion on Biological diversity and its cartagena Protocol 
on Biosafety and the Bamako convention on the Ban of 
the import into africa and the control of transboundary 
Movement and Management of Hazardous Wastes within 
africa, to cite only a few.

55. those instruments, some of which were not yet in 
force or had not been widely ratified, nevertheless had a 
number of common features, addressed in section B of 
part ii of the report (paras. 114–121), namely: 

(a) that state liability was an exception, accepted 
only in the case of outer space activities; 

(b) that liability in the case of damage which was not 
nominal or negligible but more than appreciable or de-
monstrable was channelled through a single entity and, 
in the case of stationary operations, to the operator of the 
installation. However, other possibilities existed. For in-
stance, in the case of ships, the owner, not the operator, 
bore liability. the real underlying principle did not seem 
to be that the “operator” was always liable, but that it was 
the party with the most effective control of the risk at the 
time of the accident who was made primarily liable;

(c) the liability of the person in control of the activity 
was strict, but limited, in the case of hazardous or danger-
ous activities. that was justified as a necessary reflection 
of the “polluter pays” principle, which, however, could 
in certain cases be replaced by the principle of equitable 
sharing of risk, with a large element of state subsidy;

(d) Where the obligation to compensate was based on 
strict liability, it was also usual to limit the liability to 
amounts that would be generally insurable. Under most of 
the schemes, the operator was obliged to obtain insurance 
and other suitable financial securities in order to take ad-
vantage of the scheme. the scheme of limited liability 
was, of course, open to criticism as not capable of pro-
viding sufficient incentive to the operator to take stricter 
measures of prevention. if the limits were set too low, 
it could even become a licence to pollute. Furthermore, 
the system might not be able to meet all the legitimate 
demands and claims of innocent victims for reparation in 
case of injury;

(e) Most liability regimes concerning dangerous ac-
tivities provided for additional funding sources to meet 
claims of damages. states took a share in the allocation of 
loss. the other shares, however, were allocated to a com-
mon pool of funds created by contributions either from 
operators of the same type of dangerous activities or from 
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entities for whose direct benefit the dangerous or hazard-
ous activity was carried out;

( f ) strict liability had been recognized in a number of 
countries around the world belonging to all the legal sys-
tems. it was arguably a general principle of international 
law or, in any case, could be considered as a measure of 
progressive development of international law. in the case 
of activities which were not dangerous but still carried the 
risk of causing significant harm, there was perhaps a bet-
ter case for liability to be linked to fault or negligence;

(g) on its own merits, fault-based liability might per-
haps better serve the interests of the innocent victims and 
should be retained as an option for liability. it was not 
unusual in such cases to give the victim an opportunity to 
have recourse to liberal rules of evidence and inference. 
By reversing the burden of proof, the operator might be 
required to prove that he had taken all the care expected 
of a reasonable and prudent person, proportional to the 
risk of the operation.

56. section c of part ii of the report (paras. 122–149) 
addressed a few important questions concerning the re-
gimes of civil liability, which were rooted in the develop-
ment of the law in each state and its application by their 
domestic jurisdictions, which varied considerably from 
state to state, depending upon the system of law prevail-
ing. 

57. thus, the question of the causal link between the 
damage caused and the activity alleged to have given rise 
to it and the related issues concerning foreseeability, prox-
imity or direct loss were not treated uniformly. it was to be 
noted that there was no support for providing for liability 
for damage to the environment per se. Furthermore, in the 
case of damage to the environment or natural resources, 
there was agreement to recognize a right of compensation 
or reimbursement for costs incurred by way of reasonable 
or, in some cases, “approved” or “authorized” preventive 
or responsive measures of reinstatement (para. 131). the 
“reasonableness” criterion was defined to include those 
measures found in the law of the competent court to be 
appropriate, proportionate and cost-effective. 

58. an analysis of the civil liability regime showed that 
the legal issues involved were complex and could be re-
solved only in the context of the merits of a specific case. 
the outcome would also depend on the jurisdiction in 
which the case was instituted and the applicable law. While 
it was possible to negotiate specific treaty arrangements 
to settle the legal regime applicable for the operation of 
an activity, it was, in his view, not possible to draw any 
general conclusions on the system of civil liability. such 
an exercise, if it was considered desirable, would properly 
belong to forums concerned with the harmonization and 
progressive development of private international law.

59. it was against that background that, in part iii of 
the report (paras. 150–153), he put forward a few submis-
sions for consideration. While the schemes examined had 
common elements, each was tailor-made for its own con-
text. it did not follow that in every case the best solution 
was to negotiate a liability convention, still less one based 
on any particular set of elements. the duty could equally 
well be discharged, if considered appropriate, by allowing 
the plaintiff to sue in the most favourable jurisdiction or 

by negotiating an ad hoc settlement. it was best to give 
states sufficient flexibility to develop schemes of liability 
to suit their particular needs. accordingly, the model of 
allocation of loss that the commission might wish to en-
dorse should be both general and residual. 

60. Having regard to the earlier work of the commis-
sion on the topic, in paragraph 153 of his report, he put 
forward various submissions with a view to developing 
that model. if those recommendations were generally ac-
ceptable, they could provide a basis for formulating more 
precise draft articles on the topic of international liabil-
ity, with a view to the commission’s fully discharging its 
mandate. Members might also like to comment on the 
type of instrument that would be suitable and the manner 
in which the commission could best discharge its man-
date. one possibility would be to draft a few articles and 
to recommend that they should be adopted as a protocol to 
the draft framework convention on the regime of preven-
tion. However, he would go along with any suggestions 
that met with the approval of most members. 

The meeting rose at 1 p.m.

2763rd MEETING

Tuesday, 27 May 2003, at 10.05 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. Baena 
soares, Mr. Brownlie, Mr. chee, Mr. daoudi, Mr. dugard, 
Mr. economides, Ms. escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. kabatsi, Mr. kateka, Mr. kolodkin, 
Mr. koskenniemi, Mr. Mansfield, Mr. Melescanu, Mr. 
Momtaz, Mr. opertti Badan, Mr. Pambou-tchivounda, 
Mr. Pellet, Mr. sreenivasa Rao, Mr. Rodríguez cedeño, 
Mr. Rosenstock, Ms. Xue, Mr. Yamada.

International liability for injurious consequences 
arising out of acts not prohibited by international 
law (international liability in case of loss from 
trans-boundary harm arising out of hazard-
ous activities) (continued) (A/CN.4/529, sect. D, 
A/CN.4/53��)

[agenda item 6]

First report oF the special rapporteur (continued)

1. Ms. escaRaMeia said she hoped that the viability 
of the entire project would not again be at issue, in view of 

1 Reproduced in Yearbook … 2003, vol. ii (Part one).
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