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the topic.16 in 2001, the commission had adopted the 
final text of the 19 draft articles on prevention proposed 
by the special Rapporteur. in 2002, a new working group 
had begun studying the second part of the topic on liability 
and had submitted a report in which it had recommended 
that the scope of liability should continue to be restricted 
to the activities dealt with in the part on prevention. the 
Working Group had reaffirmed the importance of the role 
of the state and its obligation to ensure that there were 
regimes of international and national liability to guarantee 
equitable loss allocation.17 in his first report on the legal 
regime of allocation of loss in case of transboundary harm 
arising out of hazardous activities, the special Rapporteur 
adopted many of the Working Group’s recommendations, 
such as those relating to the duties of the state and the 
need to ensure that the legal regime to be recommended 
was without prejudice to the law of state responsibility.

52. in part ii of his report, the special Rapporteur re-
ferred to a set of international instruments and sectoral 
and regional arrangements constituting models of alloca-
tion of loss. states had concluded a number of conven-
tions and other international instruments which covered a 
wide range of environmental aspects and dealt generally 
with international liability arising out of transboundary 
harm caused by various types of activities, including nu-
clear and space activities, activities in antarctica, and the 
transport of hydrocarbons and noxious and hazardous sub-
stances. He also referred to principle 13 of the Rio decla-
ration calling on states to develop national law regarding 
liability and compensation for the victims of pollution and 
other environmental damage and to cooperate to develop 
further international law regarding liability and compen-
sation.18 He himself did not dispute the judgement by the 
special Rapporteur in paragraph 114 of his report, but the 
list of instruments was not exhaustive. the commission 
should give those instruments further consideration, pref-
erably on the basis of a separate list which would serve 
as a reference, in order to come up with some common 
principles and factors that could constitute a legal regime 
on allocation of loss.

53. the summations and submissions contained in part 
iii of the report showed that the purpose of the study of 
the topic should be to draft rules governing the allocation 
of loss that transboundary harm might have caused de-
spite prevention efforts or when prevention had not been 
possible. such loss should be allocated between the op-
erator and those who authorized, managed or benefited 
from the activity, in accordance with the “polluter pays” 
principle. those rules should be designed to ensure that 
innocent victims, whether natural or legal persons or 
states, were not left to bear the loss caused by transbound-
ary harm. the principle that the innocent victim should be 
protected was no doubt generally acceptable, but, as the 
special Rapporteur pointed out in paragraph 44 of his re-
port, full compensation might not be possible in all cases. 
the regime to be established should therefore be designed 
to encourage all parties concerned to take preventive and 
protective measures in order to avoid damage. there were, 
of course, states which were unwilling to accept any form 

16 Ibid., paras. 162 and 168 (a).
17 Yearbook … 2002, vol. ii (Part two), p. 91, paras. 447 and 455.
18 see footnote 5 above.

of liability not arising out of the breach of an obligation 
under internal law or international law. However, the treat-
ment of the subject from the viewpoint of the allocation 
of loss between the different players, including the state, 
might be a generally accepted solution to the problem of 
liability not involving a wrongful act.

54. With regard to the respective roles of the state and 
the operator, it was the operator, whether private or public, 
which must assume primary liability, but, in order to facil-
itate the compensation of innocent victims, loss should be 
shared by the different players responsible for the trans-
boundary harm through the establishment of special com-
pensation or insurance schemes. if harm in any way gave 
rise to the liability of the state, such liability could only 
be secondary or residual in relation to that of the operator, 
unless the state itself was the main operator of the activ-
ity. the residual liability of the state could, for example, 
be the result of its function of monitoring the activity or of 
the fact that the private operator concerned could not fully 
compensate the victims. in such a case, the state could as-
sume that liability by contributing to a compensation fund 
or an insurance scheme.

55. the criterion of significant harm adopted in the draft 
articles on prevention should be used as the threshold of 
harm as of which the regime of allocation of loss would 
apply. “Ultrahazardous” activities, such as nuclear activi-
ties and the transport of oil, might require a more restric-
tive criterion, but for the time being there did not have to 
be a separate regime for those activities, which were in 
any event covered by their own sectoral regimes.

Organization of work of the session (continued)*

[agenda item 2]

56. Mr. kateka (chair of the drafting committee) 
announced that Mr. economides would replace Mr. Baena 
soares on the drafting committee for the topic of the re-
sponsibility of international organizations. 

The meeting rose at 1 p.m.

2767th MEETING

Wednesday, 4 June 2003, at 10.05 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. Brownlie, 
Mr. chee, Mr. daoudi, Mr. dugard, Mr. economides, 
Ms. escarameia, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. 
kabatsi, Mr. kateka, Mr. kolodkin, Mr. koskenniemi, 

* Resumed from the 2764th meeting.
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Mr. Mansfield, Mr. Melescanu, Mr. Momtaz, Mr. 
opertti Badan, Mr. Pambou-tchivounda, Mr. Pellet, Mr. 
sreenivasa Rao, Mr. Rodríguez cedeño, Mr. Rosenstock, 
Mr. Yamada.

International liability for injurious consequences aris-
ing out of acts not prohibited by international law 
(international liability in case of loss from trans-
boundary harm arising out of hazardous activities) 
(continued) (A/CN.4/529, sect. D, A/CN.4/53��)

[agenda item 6]

First report oF the special rapporteur (continued)

1. Mr. aL-BaHaRna, continuing his statement from 
the previous meeting, noted that some members of the 
commission, as well as several delegations in the sixth 
committee, clearly supported the proposal to extend the 
topic to areas beyond national jurisdiction. it seemed to be 
acknowledged that the issue should be discussed further.

2. the global commons was a different matter. it did not 
fall within the scope of the present topic and, moreover, 
had not been dealt with in the draft articles on prevention 
of transboundary harm from hazardous activities adopted 
by the commission at its fifty-third session.2 However, it 
could be taken up as a separate topic at a later stage if the 
commission thought necessary. 

3. in formulating the concept of a legal regime for al-
location of loss, a fair balance should be struck between 
the rights and obligations of the operator, the beneficiary 
and the victim, as well as any other actors who might be 
involved. 

4. the recommendations made by the Working Group 
established at the commission’s fifty-fourth session, in 
2002,3 had focused on models for allocation of loss, to 
which the special Rapporteur referred in paragraph 37 
of his report (a/cn.4/531). they had gained general 
approval in the commission and were largely reflected 
in chapter iii. With regard to the submission in para- 
graph 153, subparagraph (d), he was not sure that state 
liability was an exception and was accepted only in the 
case of outer space activities. the commission had yet to 
explore other models for allocation of loss based on vari-
ous treaties and international instruments and it should 
not close the door too soon on such a possibility. as for 
subparagraph (e), the test of reasonableness should be ac-
cepted in preference to that of strict proof. With reference 
to subparagraph (f), he agreed that liability could either 
be joint and several or could be equitably apportioned. He 
also believed that the principles in subparagraphs (g) and 
(h) would further strengthen the legal regime of liability 

1 Reproduced in Yearbook … 2003, vol. ii (Part one).
2 see 2762nd meeting, footnote 7.
3 see 2763rd meeting, footnote 2.

and that the principle in subparagraph (i) should be ac-
ceptable. in line with that principle, states should seek to 
harmonize their laws of compensation, for, as the special 
Rapporteur noted in paragraph 45 of his report, harmoni-
zation could be a means of avoiding conflicts of law and 
contributed to creating certain shared expectations on a 
regional basis.4 the submission in subparagraph (j) about 
compensation for damage to persons and property and 
damage to the environment and natural resources seemed 
fair and should be acceptable, whereas the limitations in 
subparagraph (k) required further consideration.

5. the liability regime should take the form of guide-
lines to states for negotiating allocation of loss, but he 
remained open to the suggestion that the draft articles 
should take the form of a convention similar to the one 
adopted for the draft articles on prevention. once the arti-
cles were complete, they would need to be cemented by an 
international dispute settlement mechanism that provided 
for conciliation and arbitration procedures, perhaps simi-
lar to those for the prevention regime.

6. Finally, he supported the special Rapporteur’s inten-
tion to speed up the conclusion of work on the topic. the 
commission should not spend any more time arguing 
about the viability of the topic for the purposes of codi-
fication or progressive development. the General as-
sembly had approved the topic at its fifty-sixth session, in 
2001,5 and the time for such arguments was past. as was 
indicated in paragraph 36 of the report, the assembly had 
urged the commission in 2001 to proceed promptly to the 
study on liability.6 the debate in the sixth committee in 
2002 had been constructive and supportive. He therefore 
endorsed the proposal to establish a working group.

Statement by the Legal Counsel

7. the cHaiR invited Mr. Hans corell, Under-secretary-
General for Legal affairs, Legal counsel, to brief the 
commission on the latest legal developments in the 
United nations.

8. Mr. coReLL (Under-secretary-General for Legal 
affairs, Legal counsel) congratulated the newly elected 
members of the commission and also the commission on 
having added three new topics to its agenda. He looked 
forward to the results of its work and recalled that the 
General assembly, in paragraphs 4 and 5 of its resolu-
tion 57/21, had reiterated its invitation to Governments to 
provide information on state practice for two topics on 
the commission’s agenda. such inputs were certainly val-
uable and he wished to emphasize that without them the 
commission did not receive the requisite guidance.

9. in paragraph 8 of the same resolution, the General 
assembly noted the commission’s position on cost- 
saving measures and encouraged it to continue taking 
such measures. He trusted the commission would bear 
that in mind not only when considering the duration of its 

4 P. W. Birnie and a. e. Boyle, International Law and the Environ-
ment, 2nd ed. (oxford University Press, 2002), p. 279.

5 General assembly resolution 56/82 of 12 december 2001, 
para. 3.

6 Ibid.
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next session and whether it should be a single or split ses-
sion but also when planning its weekly programmes and 
conducting its meetings. it was a matter of some concern 
to him that the commission’s use of conference services 
had dropped to 80 per cent of available time in 2002, a 
matter that he would be discussing with the committee 
for Programme and coordination and the advisory com-
mittee on administrative and Budgetary Questions on his 
return to new York.

10. in paragraph 57 of his report entitled “improving 
the performance of the department of General assembly 
affairs and conference services”,7 the secretary-General 
had introduced a policy of “enforcing page limits”, un-
der which the 20-page limit would henceforth serve as a 
guideline for all reports not originating in the secretariat. 
despite his objections as the Legal counsel, the depart-
ment had been determined to apply those guidelines very 
strictly. consequently, he had had to request specific 
waivers, which had been granted, for all the reports of 
special rapporteurs. it was meaningless if the commis-
sion could not develop its thinking in the space needed 
when its work generated the major documents adopted by 
the sixth committee.

11. the Rome statute of the international criminal court 
had entered into force on 1 July 2002, and the first session 
of the assembly of states Parties had taken place from 
3 to 10 september 2002. the first session had resumed in 
February 2003 for the election of judges. eighteen had 
been elected in accordance with an innovative procedure, 
involving complex maximum and minimum voting re-
quirements, which had successfully ensured an adequate 
regional and gender distribution in the court’s composi-
tion. the judges had been inaugurated at a solemn cere-
mony held in the Hague on 11 March, and Judge Philippe 
kirsch of canada had been elected President of the court. 
at its resumed session on 21 april, the assembly of states 
Parties had by consensus elected Mr. Luis Moreno ocampo 
of argentina as Prosecutor. at the same meeting, 10 of 
the 12 members of the committee on Budget and Finance 
had been elected. the remaining two members, from the 
Group of eastern european states, would be elected in 
september. nominations had been invited for members 
of the Board of directors of the trust Fund for victims 
and their families. the judges were expected to appoint 
the Registrar of the court soon, thereby filling the last 
remaining principal position on the court.

12. the assembly of states Parties would be holding its 
second session at United nations Headquarters from 8 to 
12 september 2003, at which time it would also hold the 
first meeting of the special working group on the crime of 
aggression which was to continue work on the definition 
of that crime.

13. the purpose of the special court for sierra Leone 
set up on 16 January 2002 pursuant to security council 
resolution 1315 (2000) of 14 august 2000 was to prose-
cute persons who bore the greatest responsibility for com-
mitting crimes against humanity, war crimes and other se-
rious violations of international humanitarian law, as well 

7 a/57/289. the department of General assembly affairs and con-
ference services was renamed the department of General affairs and 
conference Management as of 16 January 2003.

as certain crimes under the relevant laws of sierra Leone. 
Unusually, the court had been set up by an agreement 
between the United nations and the Government of 
sierra Leone, and its expenses were covered by volun-
tary contributions from the international community. the 
Prosecutor, Mr. david crane, acted independently as a 
separate organ of the court. the Government of sierra 
Leone had appointed Mr. desmond da silva as deputy 
Prosecutor, while the secretary-General had appointed 
the Registrar, Mr. Robin Vincent. the secretary-General 
had also appointed two trial chamber and three appeals 
chamber judges, while the Government had appointed 
one trial chamber and two appeals chamber judges. the 
judges had elected Mr. Geoffrey Robertson of australia as 
their President. again unusually, a management commit-
tee composed of representatives of the Government, the 
United nations and the major contributors had been over-
seeing the court’s non-judicial functions since January 
2002. on 10 March 2003, the Prosecutor had announced 
that he had indicted seven individuals, five of whom 
were currently in court custody; one had reportedly been 
murdered in Liberia, and active efforts were being made 
to secure the arrest of the seventh. the trials might begin 
in 2003.

14. the commission would recall that negotiations 
had begun in 1999 between the secretary-General and 
the Government of cambodia on United nations assist-
ance in drafting a national law for a special national court 
to try khmer Rouge leaders and for the participation of 
foreign judges and prosecutors in the proceedings. the 
secretary-General had reluctantly discontinued the nego-
tiations in February 2002. in paragraph 1 of its resolution 
57/228 a of 18 december 2002, the General assembly 
had requested the secretary-General to resume them, and 
exploratory meetings had been held in new York in Janu-
ary 2003, following which he, as the Legal counsel, had 
travelled to cambodia in March to conduct detailed ne-
gotiations with the Government. the result had been the 
draft agreement between the United nations and the Roy-
al Government of cambodia concerning the Prosecution 
under cambodian Law of crimes committed during the 
Period of democratic kampuchea, which the General as-
sembly had approved in its resolution 57/228 B of 13 May 
2003. He would be signing the agreement in Phnom Penh 
on 6 June, after which it would have to be ratified by the 
relevant constitutional authorities of cambodia and would 
enter into force once the necessary legal requirements had 
been met on both sides. in the meantime, much work re-
mained to be done, especially to prepare for the practical 
implementation of the agreement and to raise the neces-
sary funding. the General assembly had decided that the 
assistance to be provided to the Government by the United 
nations should be funded from voluntary contributions, 
although it could be argued that, as a matter of consti-
tutional principle, courts should be financed by assessed 
contributions.

15. the commission would recall that the General as-
sembly, in paragraph 2 of its resolution 57/16 of 19 no-
vember 2002, had decided to reconvene the ad Hoc com-
mittee on Jurisdictional immunities of states and their 
Property to make a final attempt at consolidating areas of 
agreement and resolving outstanding issues with a view 
to drafting a generally acceptable instrument based on the 
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draft articles on jurisdictional immunities of states and 
their property adopted by the commission at its forty-
third session8 and on the discussions of the open-ended 
working group of the sixth committee and the ad Hoc 
committee. outstanding issues had included the criteria 
for determining the commercial character of a contract or 
transaction under article 2, paragraph 2; the concept of a 
state enterprise or other entity in relation to commercial 
transactions under article 10, paragraph 3; contracts of 
employment under article 11; pending issues relating to 
articles 13 and 14; pending issues relating to the effect 
of an arbitration agreement under article 17; and issues 
concerning measures of constraint against state property 
under article 18. there had also been issues concerning 
criminal proceedings in the context of the draft articles, 
as well as the relationship of the draft articles with other 
agreements.

16. informal consultations on article 2, paragraph 2, 
had been coordinated by Mr. Yamada; those on article 10, 
paragraph 3, and article 11, criminal proceedings and the 
relationship with other agreements had been coordinated 
by Mr. Bliss, Legal adviser to the Permanent Mission of 
australia to the United nations; and those on articles 13, 
14 and 17 and on measures of constraint under article 18 
had been coordinated by Mr. Hafner of austria, chair of 
the ad Hoc committee.

17. Under Mr. Hafner’s able chairship, the ad Hoc com-
mittee had successfully completed its work. the full text 
of the draft articles and understandings was contained in 
the ad Hoc committee’s report to the General assembly.9 
the ad Hoc committee had referred back to the assem-
bly the matter of the final form of the draft articles. 

18. in its resolution 57/27 of 19 november 2002, the 
General assembly had renewed the mandate of the ad 
Hoc committee on international terrorism, which had 
been established under assembly resolution 51/210 of 
17 december 1996, and which, under assembly reso-
lution 54/110 of 9 december 1999, was to consider the 
drafting of a comprehensive convention on international 
terrorism. the substantial progress achieved in negotia-
tions launched in late 2000 was reflected in the reports 
of the ad Hoc committee.10 despite that progress, seri-
ous difficulties remained on the key elements of the fu-
ture convention, namely the definition of terrorism; the 
relationship of the draft convention to existing and future 
instruments on international terrorism; and differentiation 
between terrorism and the right of peoples to self-deter-
mination and to combat foreign occupation.

19. Work on the convention had been very nearly fin-
ished by october 2001, but events in the Middle east had 
poisoned the climate for negotiation, and, until the politi-
cal atmosphere improved, little progress was likely to be 
made. the ad Hoc committee had met from 31 March to 
2 april 2003 and continued its work on the convention, in 
spite of the divergent viewpoints. the sixth committee 

8 Yearbook … 1991, vol. ii (Part two), document a/46/10, p. 13, 
para. 28.

9 Official Records of the General Assembly, Fifty-seventh Session, 
Supplement No. 22 (a/57/22), annex.

10 Ibid., Fifty-sixth Session, Supplement No. 37 (a/56/37); ibid., 
Fifty-seventh Session, Supplement No. 37 (a/57/37); ibid., Fifty-eighth 
Session, Supplement No. 37 (a/58/37).

would carry on with that work at the fifty-eighth session 
of the General assembly. the ad Hoc committee also 
had on its agenda the draft international convention for 
the suppression of acts of nuclear terrorism, an initiative 
of the Russian Federation, but the project was so closely 
linked to the work on the comprehensive convention that 
he thought it unlikely that one endeavour would move 
ahead without the other. 

20. since February 2000, the ad Hoc committee had 
also been concerned with the convening of a high-level 
conference on terrorism. some delegations had expressed 
support for such a conference, which could, inter alia, 
focus on concrete measures to strengthen the existing 
framework of international cooperation; look into preven-
tive measures such as promotion of cooperation among 
national law enforcement authorities; and develop a 
definition of terrorism. other delegations, however, had 
doubts about the practical benefits of such a conference 
and considered that the outcome of work on the compre-
hensive convention should be awaited before convening a 
conference. 

21. the United nations secretariat had made strong ef-
forts to draw attention to existing anti-terrorism conven-
tions. special treaty events had been held at Headquarters 
in november 2001 and november 2002, with particular 
emphasis on the main anti-terrorism instruments. another 
such event was to be held in late 2003. in 2001, the office 
of Legal affairs had published a collection of internation-
al instruments related to the prevention and suppression 
of international terrorism,11 and in 2002, it had issued a 
compendium of national laws in that field.12 it maintained 
close cooperation with the terrorism Prevention Branch 
of the United nations office on drugs and crime in 
Vienna. 

22. the security council had been active in the anti-
terrorism effort. on 20 January 2003, it had held a spe-
cial ministerial meeting whose main objective had been 
to give new impetus to the struggle against terrorism. as a 
result of that high-level meeting, the security council had 
adopted resolution 1456 (2003), annexed to which was a 
declaration on combating terrorism. in the declaration, 
the security council encouraged Member states of the 
United nations to cooperate in resolving all outstanding 
issues with a view to the adoption, by consensus, of the 
draft comprehensive convention on international terror-
ism and the draft international convention for the suppres-
sion of acts of nuclear terrorism.

23. on 6 March 2003, the counter-terrorism committee 
established in accordance with security council resolu-
tion 1373 (2001) of 28 september 2001, had held a meet-
ing with representatives of 60 international, regional and 
subregional organizations to exchange views on adopting 
a coordinated approach to combating international terror-
ism. in his opening address, the secretary-General had 
stressed the need to develop an international programme 
of action to fight terrorism and uphold the rule of law and 

11 International Instruments related to the Prevention and 
Suppression of International Terrorism (United nations publication, 
sales no. e.01.V.3).

12 National Laws and Regulations on the Prevention and Suppres-
sion of International Terrorism (United nations publication, sales 
no. e/F.02.V.7).
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the importance of fighting poverty and injustice so as to 
address the conditions used as justifications by terrorists. 
Many references had been made to promoting the ratifica-
tion and appropriate implementation of the 12 anti-terror-
ism conventions.13 a communiqué issued at the end of the 
meeting had emphasized exchange of information, com-
plementarity and giving priority to counter-terrorism ini-
tiatives. a follow-up meeting to be hosted by oas would 
be held later in the year in Washington, d.c. 

24. another matter of great concern was the protection 
of United nations personnel. the cable traffic at Head-
quarters brought news every day of the difficult and ex-
posed situation of staff in the field, and, sadly, many staff 
members lost their lives every year. the ad Hoc commit-
tee on the scope of Legal Protection under the conven-
tion on the safety of United nations and associated Per-
sonnel had met for a week in March 2003 to continue its 
discussion of measures to enhance the existing protective 
legal regime for United nations and associated personnel. 
the committee had focused on the secretary-General’s 
recommendation that the scope of the convention be ex-
tended to all United nations operations and to associated 
personnel from non-governmental organizations. it was a 
cause of serious concern that United nations staff mem-
bers were now being deliberately targeted by participants 
in armed conflict. 

25. the United nations convention on the Law of the 
sea, which had had its genesis in the commission’s work 
in the 1950s, now had 142 Parties, including the european 
communities. a report prepared for the forthcoming fifty-
eighth session of the General assembly and available on 
the website of the office of Legal affairs covered all the 
latest developments in relation to the law of the sea. the 
website of the office’s division for ocean affairs and 
the Law of the sea had recently been updated and offered 
most official documents in all the official languages. 

26. the twentieth anniversary of the opening of the 
convention for signature had been commemorated from 
9 to 10 december 2002, and the thirteenth meeting of 
the states Parties would be held from 9 to 13 June 2003. 
the commission on the Limits of the continental shelf 
had received its first submission and would be holding 
its twelfth and thirteenth sessions from 28 april to 2 May 
2003 and from 25 to 29 august 2003, respectively. the 
second round of informal consultations on the conserva-
tion and management of straddling fish stocks and highly 
migratory fish stocks was to be held from 21 to 25 July 
2003 at United nations Headquarters. While the latest po-

13 convention on offences and certain other acts committed on 
Board aircraft; convention for the suppression of Unlawful seizure of 
aircraft; convention for the suppression of Unlawful acts against the 
safety of civil aviation; convention on the Prevention and Punishment 
of crimes against internationally Protected Persons, including diplo-
matic agents; international convention against the taking of Hostages; 
convention on the Physical Protection of nuclear Material; Protocol 
for the suppression of Unlawful acts of Violence at airports serv-
ing international civil aviation, supplementary to the convention for 
the suppression of Unlawful acts against the safety of civil aviation; 
convention for the suppression of Unlawful acts against the safety of 
Maritime navigation; Protocol for the suppression of Unlawful acts 
against the safety of Fixed Platforms Located on the continental shelf; 
convention on the Marking of Plastic explosives for the Purpose of 
detection; international convention for the suppression of terrorist 
Bombings; international convention for the suppression of the Financ-
ing of terrorism.

litical events and international crises tended to attract at-
tention, the materials and meetings he had just mentioned 
conveyed a gloomy message about the state of the world’s 
oceans, and it was to be hoped that awareness of the prob-
lem would be heightened.

27. the thirty-sixth session of UncitRaL was to be 
held in Vienna from 30 June to 11 July 2003. the mem-
bership of UncitRaL had been increased from 36 to 60 
under General assembly resolution 57/20, of 19 novem-
ber 2002. the session would address the adoption of the 
draft model legislative provisions on privately financed 
infrastructure projects, arbitration, electronic commerce 
and the draft legislative guide on insolvency law. 

28. information on publications, including the ques-
tion of responsibility for maintaining the Repertory of 
Practice of United Nations Organs, technical support, 
websites, and other activities that might be of interest to 
the commission would be provided to members in writ-
ing. Finally, he wished to raise an issue about which the 
legal advisers of the United nations system, whose an-
nual meeting he chaired, had recently expressed concern. 
they had observed that the internet was basically operat-
ing without any international legal regime, although in the 
past, when communication systems that had international 
consequences had been developed, states had got together 
to regulate the new phenomenon. While regulation of the 
internet was primarily a policy issue, the legal advisers 
wished nevertheless to convey three of their concerns to 
the commission. First, the internet was of fundamental 
importance as an instrument of communication, com-
merce, political and cultural expression, education and 
scientific cooperation. second, national laws and court 
systems were not able to provide a sufficient legal frame-
work for much of the activity on the internet. third, it was 
urgent to develop a legal architecture and international in-
stitutions that favoured the further development of inter-
net activities within an environment of legal certainty, re-
spect for the rule of law and respect for their international 
character. Website hijacking—for example, when persons 
seeking information on women’s issues found themselves 
in a highly objectionable environment—was one of the 
many problems that had to be dealt with.

29. the cHaiR thanked the Legal counsel for his valu-
able report on the activities of the office of Legal affairs. 
of particular interest had been the information on the 
work of the international criminal court and other in-
ternational tribunals, jurisdictional immunities of states, 
the law of the sea, terrorism, protection of United nations 
personnel and the new phenomenon of internet activity. 

30. Mr. BRoWnLie asked for further information on 
the problems with the world’s oceans.

31. Mr. coReLL (Under-secretary-General for Legal 
affairs, Legal counsel) said that the report prepared for 
the fifty-eighth session of the General assembly dealt 
with a variety of aspects of the overall problem, and he 
would merely mention a few. depletion of the ocean’s re-
sources was an unexplained and disturbing phenomenon. 
coral reefs, which served as nurseries to many varieties 
of fish, had suddenly and inexplicably become bleached. 
Both land-based and sea-based pollution had to be tackled. 
in the aftermath of the recent Prestige disaster, thought 
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needed to be given to flag state jurisdiction, namely, how 
to deal with a situation in which states had no proper au-
thority over ships flying their flags. Were global warm-
ing and depletion of the glaciers, with the corresponding 
potential rise in the ocean’s level, part of natural cycles or 
were they the result of human interventions? 

32. Mr. dUGaRd said that special rapporteurs of the 
international Law commission fulfilled very different 
functions from special rapporteurs of other bodies. For 
the commission on Human Rights, for example, special 
rapporteurs wrote reports that facilitated political debate, 
whereas the studies done by special rapporteurs of the in-
ternational Law commission formed the very basis for 
that body’s work. the submission of very brief reports 
would be difficult to contemplate, since that would only 
restrict the commission’s debates and thus the progress 
of its work. He appealed to the Legal counsel to use his 
influence to try to persuade members of the Fifth com-
mittee of the special nature of the commission’s work. 

33. there was no need to recall that members of the 
commission were unhappy that their honoraria had been 
withdrawn as from 2002, but he wished to place on record 
his personal view that the withdrawal of the honoraria 
of the special rapporteurs was exploitative and unfair. 
it meant that they had to work for several months each 
year, in addition to during the commission’s sessions, for 
no remuneration whatsoever, and in many instances that 
they were denied the possibility of employing research 
assistants. 

34. as to the anti-terrorism measures described by the 
Legal counsel, a dangerous phenomenon had followed 
the adoption of security council resolution 1373 (2001) 
invoking chapter Vii of the charter of the United nations 
to direct states to take action to suppress terrorism. Many 
states had gone overboard in the adoption of domestic 
legislation. one state, for example, had simply defined 
terrorism as an illegal act, while others had defined it 
as an unlawful act involving violence designed to influ-
ence government policy, which in effect meant that any 
anti-governmental activity fell within the ambit of terror-
ism. Yet human rights standards had to be balanced with 
measures to suppress international terrorism. according-
ly, when working on the definition of international ter-
rorism, the international community should also work to 
prevent states from taking advantage of the opportunity 
to settle domestic disputes by taking firm action against 
the opposition. 

35. Ms. escaRaMeia asked the Legal counsel to 
provide details on any steps being taken to follow up the 
proposal in paragraph 62 of the secretary-General’s re-
port “improving the performance of the department of 
General assembly affairs and conference services”14 for 
a study of the practical and cost implications of replacing 
summary records with digital recordings. it would be very 
bad for the commission if the summary records were re-
placed. she would also appreciate an explanation of what 
was meant in paragraph 54 by the reference to a “new 
system of improved advance upstream planning”.15 did 
it entail the page limit on reports of special rapporteurs 

14 see footnote 7 above.
15 Ibid.

and the replacement of summary records? What could 
be done to avoid such developments? the commission 
would probably address those issues in its report, and the 
sixth committee might also take them up in its resolution 
relating to the commission. the very practice of request-
ing a waiver of the 20-page limit was a repetitive task re-
quiring considerable work in the codification division 
and in other bodies. in her view, the page limit should 
be waived once and for all. Would the Legal counsel be 
meeting with senior officials in the department to discuss 
changing that practice? it was disturbing that the waiver 
practice might remain unchanged despite the commis-
sion’s expression of concern. 

36. With regard to the reference to the need for a legal 
regime for the internet, had the Legal counsel discussed 
the issue with other bodies within and outside the United 
nations system, requested studies from them or consulted 
any internet experts? How far had the plan matured? 

37. Mr. MeLescanU, noting that the legal advisers 
had decided they should convey their legal concerns about 
the internet inter alia to the commission, asked whether 
they had done so to other bodies in the United nations sys-
tem or to internet experts. Was the commission expected 
merely to take note of the legal concerns expressed, or was 
more concrete action wanted, and if so, in what form?

38. Mr. sreenivasa Rao said it was quite surprising to 
learn that a 20-page limit had been placed on the length 
of reports of special rapporteurs and that a waiver was 
required for any report that exceeded that limit. in the 
case of his own report, he could have shortened it from 
the current 52 pages to 20, but then it would have taken 
three sessions, and thus three years, for him to present it 
in its entirety. surely that would not be in the interest of 
efficiency. if members were to grasp the topic quickly, 
they needed to have all the material at once, something 
that would be impossible if the report was restricted to 
a certain number of pages. nor would a special rappor-
teur be able to obtain the reaction of the other members to 
the subject matter as a whole. the discussion would lose 
itself in constant requests for clarifications, which were 
unnecessary when all the material was available. With the 
20-page limit, the topic would require a time frame that 
was inefficient and, as such, unacceptable. 

39. another issue was the assistance special rapporteurs 
needed and were normally entitled to. Honoraria were only 
a modest contribution to meeting their needs. if they were 
not forthcoming, that too would have an adverse impact 
on the efficiency of the commission’s work and, indeed, 
on its very purpose. the honoraria must be seen in the 
broader context, and not merely as a cost-cutting question. 
apparently, the United nations had begun to undervalue 
the aspects of its work on legal issues. this was a danger-
ous development.

40. Mr. MansFieLd said that the need to coordinate 
issues relating to the oceans and the law of the sea in-
volved the responsibilities and mandates of a wide range 
of United nations bodies that were separate legal entities 
answerable to their members, and that even the secre-
tary-General had no authority to order such coordination. 
another problem was that Member states gave different 
levels of instructions. He hoped the Legal counsel could 
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provide some positive news on how the legal and struc-
tural issue could be addressed. if the commission were 
to take up the question of the internet, it would raise the 
same kind of problem, namely, some mechanism would 
be needed to deal with the separate legal existence of the 
various United nations specialized agencies and find a 
way to adopt a coordinated approach.

41. Mr. PeLLet thanked the Legal counsel for engag-
ing in what he personally had always regarded as a very 
useful exchange of views. the suggestion to discontinue 
the work on the Repertory of Practice of United Nations 
Organs and to ask an academic institution to maintain it 
was completely absurd, the product of bureaucratic inven-
tiveness gone mad. academic institutions could not take 
on such a task. on the contrary, it was up to the secretariat 
to provide the commission with data on the Repertory of 
Practice. it was inconceivable for such work to be done 
otherwise than from within. 

42. His other concern was the very serious threat hang-
ing over the secretariat of the commission. as he under-
stood it, it was planned—in another fit of bureaucratic 
delirium—to have the secretariat of the commission serv-
iced by some sort of bureaucratic monster, a secretariat 
in charge of all United nations conferences. that, too, 
sounded like a completely insane idea. it was inconceiv-
able that those who serviced and assisted the commission 
should have no idea about international law. the com-
mission’s staff had very extensive legal training that was 
invaluable and indispensable. if the proposed idea was 
really taken further, the commission must issue a very 
strong formal protest.

43. He associated himself fully with the comments by 
Mr. dugard and Mr. sreenivasa Rao regarding the obsta-
cles to the work of special rapporteurs. everything seemed 
to suggest that the commission was being subjected to the 
whims of people who had no idea of what the commis-
sion did; even assuming that they had a slight idea of what 
its purpose was, the way the commission was treated did 
not testify to any high esteem for its work. the current de-
velopments, far from being encouraging, were worrisome 
and, indeed, alarming.

44. Mr. MoMtaZ, referring to the convention on the 
safety of United nations and associated Personnel, said 
that the threats hanging over such personnel were very 
worrying. He gathered that negotiations were under way 
to extend the scope of the convention. the Legal counsel 
had spoken of the need to extend the scope of the conven-
tion to include not only all United nations activities but 
also all field staff of non-governmental organizations. He 
could not imagine what the obstacles were to such a step, 
or why negotiations had not been successful to date.

45. Mr. koskennieMi said he was concerned about 
the emphasis the office of Legal affairs placed on the 
issue of terrorism and the suggestion that regulation of 
the internet might be of great importance in the future. 
those two subjects came from a very narrow sector of the 
international community and reflected the concerns of the 
developed world. international terrorism quickly faded to 
insignificance when compared to other problems. Given 
the enormous disparities in wealth between the developed 
and the developing countries, and in view of the—pre-
ventable—death every year of millions of children due to 

malnutrition, the priorities of the international community 
or, for that matter, of the office of Legal affairs should 
not be terrorism or the internet. clearly, it was not easy 
for the office of Legal affairs to address development 
issues, but he could cite two examples it might find in-
structive. one was in the field of law and development. 
He was personally associated with the asian develop-
ment Bank, whose legal office had embarked upon a very 
successful, wide-ranging programme on law and devel-
opment in east asia, where legal cultures were not well 
rooted in the traditional economic and social systems. the 
other example had to do with the Global compact, the 
secretary-General’s initiative of several years earlier, in 
which the secretary-General himself had undertaken to 
work with transnational corporations on standards and 
good governance practices in their activities in the devel-
oping world. one of the attractions of the Global compact 
was that it did not aim to create legally binding standards, 
although there was in fact an undercurrent in the debate 
that binding standards on good governance and trans-
parency might be envisaged at some point. thus, such 
avenues did exist, and he suggested that, in order to get 
their priorities right, the United nations and the office of 
Legal affairs might do some useful work there.

46. Mr. GaLicki said it was gratifying that the tradi-
tion of the Legal counsel meeting with the commission 
every year had been continued at the present session. 

47. He endorsed Mr. Pellet’s remarks. it was incon-
ceivable for the commission to be serviced by a general 
unit of the department of General assembly affairs and 
conference Management. it was worth noting that, at the 
meeting on the subject in the sixth committee, all the rep-
resentatives of states had spoken out against such a meas-
ure. the commission had long had excellent experience 
working with the secretariat of the codification division 
and was aware of the burden of servicing the session, pre-
paring reports, and so on. He asked the Legal counsel 
to provide additional information on recent developments 
and to inform all those concerned that the members of 
the commission were strongly opposed to such a change, 
which would be very detrimental to its work. He entirely 
agreed with Mr. Pellet about the need for a strong protest, 
which should be included in the commission’s report. 

48. Mr. coReLL (Under-secretary-General for Legal 
affairs, Legal counsel), replying to Mr. dugard, who had 
raised the issue of the length of reports, said the decision to 
enforce page limits had been taken by the department of 
General assembly affairs and conference Management, 
in response to requests by Member states that the work 
of the General assembly should be made more relevant, 
more coordinated and less bureaucratic. at the coordina-
tion meetings convened by the Under-secretary-General 
for General assembly affairs and conference Manage-
ment, he consistently emphasized that simply reducing 
the length of reports served no purpose, as a meaningful 
discussion of the contents would thereby be precluded. 
While it was regrettable that such an obvious point needed 
making, it had to be said that his requests for waivers had 
never yet been turned down. 

49. on the question of terrorism, the secretary-General 
himself had on a number of occasions highlighted the is-
sue of protection of human rights. Human rights stand-
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ards must be borne firmly in mind when the commission 
started to address the question of terrorism; failure to do 
so would result in the creation of precisely the kind of 
society that the terrorists would like to see, and the whole 
purpose of the exercise would be defeated. in his own—
perhaps simplistic—view, terrorist acts were acts already 
criminalized in the penal code of every Member state. 
the real issue was the different context in which crimes 
of terrorism were committed, since the victims were in-
nocent people unconnected with the purposes of the per-
petrators. nevertheless, irrespective of whether the crime 
was an act of terrorism or an “ordinary” crime, the same 
human rights standards must be observed—a point that 
had been stressed by the United nations High commis-
sioner for Human Rights.

50. He was not apprised of the details of the measures 
proposed in paragraph 62 of the secretary-General’s re-
port, to which Ms. escarameia had referred. the propos-
als represented one possible means of making the work of 
the General assembly more efficient. the effects of those 
across-the-board measures on the various bodies would 
need to be evaluated. as he had already stated, his inten-
tion was to bring the views expressed at the present meet-
ing, as reflected in the summary record, to the attention 
of the Under-secretary-General for General assembly af-
fairs and conference Management. 

51. the internet was a remarkable tool that could be put 
to the service of all humankind, but also one that could 
be abused. it was thus important that all those who had a 
mandate in any particular field should be aware that they 
might be under an obligation to take up the matter. the 
issue, which was basically one of policy, had been dis-
cussed for several years by the legal advisers to the entire 
United nations system, including its specialized agencies. 
on the copyright aspects, for example, the Legal adviser 
of WiPo was taking measures to bring the various con-
cerns to the attention of the relevant bodies, and he him-
self had addressed a WiPo body on behalf of his fellow 
legal advisers. the other legal advisers would also raise 
the issue in their respective organizations. However, it was 
not for him, as Legal counsel, to take steps that were ba-
sically political: it was for Member states to take those 
steps. the most he could do was to raise the question in 
the bodies with which he interacted, and that was why he 
had raised it in the commission, which might or might not 
wish to discuss it. the legal advisers had agreed, not on 
steps to be taken, but on talking points. the talking points 
on the internet issue had been circulated to members of 
the commission.

52. on the question of honoraria, in cases where they 
had already been earned before the General assembly had 
taken its decision, he had taken the very firm position that 
the organization must honour its commitment. However, 
the question of the legality of the decision of the General 
assembly was a different matter and had proved to be less 
straightforward than it might at first appear. nonetheless, 
the issue had given rise to such extensive debate that he 
was confident the General assembly, and the Fifth com-
mittee in particular, would return to it.

53. as to the coordination of ocean affairs, the legal ad-
visers had very efficient means of communicating impor-
tant developments via the internet. the idea put forward at 

the previous session of the General assembly had been to 
seek better coordination of ocean issues at the secretariat 
level. the intention was not to bring everything together 
under a single umbrella: agencies such as Fao, Unesco 
and iMo should be allowed to continue to work with their 
own special expertise within the area of the law of the sea. 
nonetheless, there were some areas, such as refugee is-
sues, oil transportation and flag state jurisdiction, where 
a gap between mandates needed to be bridged. after the 
new mandate had functioned for a year or so, it might 
perhaps become clearer how the new ideas put forward 
had been addressed by Member states. He had requested 
the division for ocean affairs and the Law of the sea to 
come up with further ideas, to enable terms of reference to 
be drafted with a view to enhancing the various mandates 
and providing a further basis for interaction.

54. there had indeed been a proposal to discontinue 
publication of the Repertory of Practice of United Nations 
Organs in its present form. one idea had been to consult 
with academia, and in that context he had had the benefit 
of Mr. Pellet’s advice in the latter’s professorial capacity. 
the emerging message seemed to be that the activity was 
not one that could be easily undertaken by any academic 
institution. that view would be brought to the attention 
of the legislative bodies when the matter was discussed 
in the Fifth and sixth committees at the next session of 
the General assembly, as would the views concerning bu-
reaucracy and the secretariat of the sixth committee. the 
problem was one of scarce financial resources.

55. Mr. Momtaz had asked for information about the 
negotiations in connection with the convention on the 
safety of United nations and associated Personnel. the 
director and the deputy director of the codification di-
vision might be better qualified than himself to give a 
precise answer to that question, and the chair might thus 
wish to give one or the other the floor to respond. 

56. the socio-economic issues raised by Mr. koskenniemi 
were certainly on the agenda, and the secretary-General 
never failed to draw attention to them in major interna-
tional forums. However, while he fully agreed with Mr. 
koskenniemi’s comments regarding development issues, 
it had to be asked to what extent the office of Legal af-
fairs was mandated to deal with those matters. the office 
had only 160 staff members and, in his view, it should 
not undertake services of general assistance in law and 
development, which were already provided by other units 
within the organization. its task was to offer guidance in 
locating such assistance: legal advisers requested by for-
eign ministers to identify possibilities for technical assist-
ance were able to access such information instantaneously 
via the office’s website. However, it was in UndP and 
the World Bank, bodies with the mandate and the means, 
rather than the office of Legal affairs, that the expertise 
needed to formulate programmes was to be found. sim-
ilarly, iLo and oHcHR were the bodies best placed to 
help states enhance their human rights legislation. While 
in kosovo and east timor—to cite just two examples—
the office of Legal affairs had reviewed every regulation 
from a constitutional perspective, to ascertain whether it 
was in accordance with the charter of the United nations, 
the relevant resolution and human rights standards, it had 
not tried to second-guess the technical solutions in, for in-
stance, banking legislation. in short, he had tried to take a 
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strategic view, singling out knowledge, language, money 
and need as the key elements which, if combined, could 
lead to the creation of projects.

57. Mr. Galicki had asked about the current status of 
the proposal regarding the commission secretariat. the 
advisory committee on administrative and Budgetary 
Questions had examined the proposal, and it had been for-
warded to the Fifth committee. to what extent the Fifth 
committee would consult the sixth committee remained 
to be seen. in any case, a decision on the matter would be 
taken at the next General assembly.

The meeting rose at noon.

2768th MEETING

Thursday, 5 June 2003, at 10 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. Brownlie, 
Mr. chee, Mr. daoudi, Mr. dugard, Mr. economides, 
Ms. escarameia, Mr. Fomba, Mr. Gaja, Mr. Galicki, 
Mr. kabatsi, Mr. kateka, Mr. kolodkin, Mr. kosken-
niemi, Mr. Mansfield, Mr. Melescanu, Mr. Momtaz, Mr. 
opertti Badan, Mr. Pambou-tchivounda, Mr. Pellet, Mr. 
sreenivasa Rao, Mr. Rodríguez cedeño, Mr. Rosenstock, 
Mr. Yamada.

Diplomatic protection� (continued)* (A/CN.4/529, 
sect. A, A/CN.4/530 and Add.�,2 A/CN.4/L.63�)

[agenda item 3]

report oF the DraFting committee

1. Mr. kateka (chair of the drafting committee), 
introducing the report of the drafting committee on the 
topic of diplomatic protection (a/cn.4/L.631), said that 
the committee had held five meetings from 8 to 14 May 
and on 28 May 2003. the committee had begun its work 
on the topic at the commission’s fifty-fourth session and 
had adopted, on first reading, articles 1 to 7 covering Parts 
one and two of the draft articles. at the current session, 
the committee had turned its attention primarily to the 
draft articles on the rule on the exhaustion of local rem-
edies. it had also discussed several draft articles on the 
diplomatic protection of legal persons, but, owing to the 

* Resumed from the 2764th meeting.
1 For the text of articles 1 to 7 of the draft articles on diplomatic 

protection and the commentaries thereto provisionally adopted by the 
commission at its fifty-fourth session, see Yearbook … 2002, vol. ii 
(Part two), chap. V, sect. c.

2 Reproduced in Yearbook ... 2003, vol. ii (Part one).

lack of time, had been able to work only on one such pro-
vision. it had therefore decided to postpone the referral of 
the provision to the plenary until the next session so that 
all the provisions on legal persons could be submitted in 
a single package.

2. With regard to the structure of the draft articles, he re-
called that draft articles 1 to 7, which had been adopted at 
the preceding session, dealt with general provisions (Part 
one) and natural persons (Part two). at the current ses-
sion, the committee had decided to include the articles 
on the exhaustion of local remedies in a separate part so 
that they would apply both to the part on natural persons 
and to the future part on legal persons. the structure of 
the draft articles would thus include Part three on legal 
persons, followed by Part Four on the exhaustion of local 
remedies rule. When the committee had considered the 
three draft articles on that rule, it had not yet had before 
it the draft articles constituting the future Part three, and 
it had therefore renumbered the draft articles it had con-
sidered to follow on those already adopted on first read-
ing (1 to 7). the three draft articles previously proposed 
by the special Rapporteur as articles 10, 11 and 14 thus 
became articles 8, 9 and 10, respectively. a footnote to 
the committee’s report nevertheless explained that those 
three provisions would again be renumbered when Part 
three of the draft articles had been completed. as to the 
title of Part Four, the committee had decided on “Local 
remedies” rather than “exhaustion of local remedies” so 
that that part and article 8 [10] would not have the same 
title. 

3. the titles and texts of the draft articles adopted by the 
drafting committee read as follows:

DIPLOMATIC PROTECTION

Article 8 [10]. Exhaustion of local remedies

�. A State may not bring an international claim in respect of an 
injury to a national or other person referred to in article 7 [8]* 
before the injured person has, subject to article �0 [�4], exhausted 
all local remedies.

2. “Local remedies” means the remedies which are as of right 
open to the injured person before the judicial or administrative 
courts or bodies, whether ordinary or special, of the State alleged to 
be responsible for the injury.

Article 9 [11]. Classification of claims

Local remedies shall be exhausted where an international claim, 
or request for a declaratory judgement related to the claim, is 
brought preponderantly on the basis of an injury to a national or 
other person referred to in article 7 [8].*

Article 10 [14]. Exceptions to the local remedies rule

Local remedies do not need to be exhausted where:

(a) The local remedies provide no reasonable possibility of 
effective redress;

(b) There is undue delay in the remedial process which is 
attributable to the State alleged to be responsible;

(c) There is no relevant connection between the injured per-
son and the State alleged to be responsible, or the circumstances 
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