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3232nd MEETING

Wednesday, 30 July 2014, at 10.05 a.m.

Chairperson: Mr. Kirill GEVORGIAN

Present: Mr.  Caflisch, Mr.  Candioti, Mr.  El-Murtadi 
Suleiman Gouider, Ms.  Escobar Hernández, Mr.  For-
teau, Mr.  Gómez Robledo, Mr.  Hassouna, Mr.  Hmoud, 
Ms.  Jacobsson, Mr.  Kamto, Mr.  Kittichaisaree, 
Mr.  Laraba, Mr.  Murase, Mr.  Murphy, Mr.  Niehaus, 
Mr.  Nolte, Mr.  Park, Mr.  Peter, Mr.  Petrič, Mr.  Saboia, 
Mr. Singh, Mr. Šturma, Mr. Tladi, Mr. Valencia-Ospina, 
Mr.  Vázquez-Bermúdez, Mr.  Wisnumurti, Sir  Michael 
Wood.

Provisional application of treaties (continued) 
(A/CN.4/666, Part II, sect. E, A/CN.4/675)

[Agenda item 8]

Second report of the Special Rapporteur (continued)

1.  The CHAIRPERSON invited the Commission to 
resume its consideration of the second report on the pro-
visional application of treaties (A/CN.4/675).

2.  Mr. EL-MURTADI SULEIMAN GOUIDER empha-
sized the importance of the provisional application of 
treaties as a practical way of ensuring legal security. States 
had accorded considerable importance to the effects of 
provisional application in discussions within the Sixth 
Committee; it had been generally accepted that consent-
ing to application obliged a State to abide by the rights 
and obligations contained in a treaty as if it had come 
into force. However, some difficulties in the application 
of treaties remained to be overcome. The travaux pré-
paratoires for the 1969 Vienna Convention provided little 
insight into article 25 thereof or its intended application. 
The provisional application of treaties varied from one 
State to another and could only be in conformity with each 
State’s own legislation; however, a comparative study of 
domestic law would be too time-consuming and have no 
practical advantage for States. In its judgment in the case 
concerning Maritime Delimitation and Territorial Ques-
tions between Qatar and Bahrain, the International Court 
of Justice had ruled that provisions of the Constitution of 
Bahrain had been violated by State practice.

3.  He endorsed the Special Rapporteur’s intended 
focus on the legal effects that the provisional application 
of treaties had at international level. It was important to 
understand the practice of different States. The Commis-
sion had hoped to receive more responses to its enquiries 
in that regard, and more information would be required 
before the Special Rapporteur could reach conclusions on 
the subject.

4.  It was possible that the nature of the issue and discrep-
ancies in the principles that States followed accounted for 
the lack of coherent practice. In Libya, as in other coun-
tries, the simple fact of signing and ratifying a treaty was 

often sufficient for it to apply provisionally, without a 
need for specific provisions to that effect.

5.  Other factors affecting the issue of provisional ap-
plication included customary international law for States 
that were not party to the 1969 Vienna Convention, the 
relationship between article 25 and other articles of that 
Convention, and the differences between bilateral and 
multilateral treaties.

6.  Mr.  FORTEAU said that the deductive approach 
taken by the Special Rapporteur in his second report had 
some advantages, but also gave rise to certain doubts con-
cerning the nature of the conclusions drawn that required 
further clarification. Indeed, it was not clear whether the 
conclusion contained in the second report were hypoth-
eses, presumptions, preliminary conclusions or final con-
clusions. Moreover, they needed to be substantiated by 
relevant practice. Future reports should pursue a more 
inductive approach. That was true in at least four respects.

7.  First, in his view, article 25 of the 1969 Vienna Con-
vention did not allow for a treaty to be applied provision-
ally on the basis of a unilateral declaration by a State. The 
State might consider itself bound, and could be bound as 
a matter of international law, but such a unilateral com-
mitment did not fall within the provisional application 
of treaties. However, article  25 did require an agree-
ment between negotiating States. Second, he expressed 
doubt concerning the conclusion, drawn in paragraph 82 
of the second report, and based on the guiding principles 
applicable to unilateral declarations of States capable of 
creating legal obligations adopted by the Commission in 
2006,275 that provisional application could not be revoked 
arbitrarily: on the contrary, the letter of article 25 of the 
1969 Vienna Convention accorded States the uncondi-
tional right to end provisional application. The guiding 
principles did not therefore seem to apply in the specific 
context of the provisional application of treaties. Third, 
paragraphs 60 to 64 of the second report, concerning the 
opposability ratione personae of treaties applied provi-
sionally, were somewhat confusing.

8.  Fourth, he refuted the Special Rapporteur’s asser-
tion that article 70 of the 1969 Vienna Convention would 
apply as such to the cessation of the provisional applica-
tion of a treaty, and that therefore performance obligations 
under provisional application would produce legal effects 
after a treaty ceased to be applied provisionally. While 
there were certainly some points of convergence between 
the law of treaties in force and the law of treaties applied 
provisionally, they were not identical. The law of treaties 
in force might apply to the provisional application of 
treaties mutatis mutandis, but that needed to be confirmed 
by assessing the relevant practice. The very essence of 
the topic was to identify whether and to what extent it 
resulted from State practice that the regime of treaties in 
force (including article 70 of the 1969 Vienna Conven-
tion) applied to treaties applied provisionally.

9.  Analysing relevant State practice was crucial to the 
topic and should be a particular focus of the Special Rap-
porteur’s work. That included close scrutiny of domestic 

275 Yearbook … 2006, vol. II (Part Two), pp. 161 et seq., para. 176.
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practice: despite the fact that States could not invoke do-
mestic law to circumvent international commitments, 
much could be learned from examining the status of pro-
visional application in domestic legislation. Domestic 
case law should likewise be taken into consideration 
for the evidence of State practice and opinio juris that it 
could reveal; the practice of depositary States and inter-
national State practice should also be examined closely. 
Only a detailed study of relevant practice would enable 
the Commission to identify the regime for the provisional 
application of treaties. Rather than waiting for States to 
provide information on their practice, the Special Rappor-
teur should seek it out.

10.  Furthermore, contrary to what was stated in para-
graphs 91 to 95 of the second report, it could not be said 
that the existing regime concerning the responsibility of 
States for internationally wrongful acts applied whole-
sale to the provisional application of treaties. Article 13 
of the articles on responsibility of States for internation-
ally wrongful acts276 explicitly referred to international 
obligations “in force” at the time that an act occurred, 
but a treaty being applied provisionally was not formally 
in force. Nor could common law apply automatically: 
modifications would be needed and the treaty must be 
interpreted such as to ensure that its provisional applica-
tion was meaningful. Such questions should be explored 
in detail.

11.  Finally, it must be stressed that during the Commis-
sion’s discussions on subsequent agreements and subse-
quent practice in relation to the interpretation of treaties, 
reservations had been expressed over the fact that, in the 
draft conclusions adopted (see draft conclusion 9277), the 
concept of “agreement” was used in a broader sense than 
in the 1969 Vienna Convention, rather than in the strict 
legal sense of an agreement that created rights and obli-
gations or was legally opposable to its parties. In line with 
a recent award made by the Permanent Court of Arbitra-
tion in the Matter of the Bay of Bengal maritime boundary 
arbitration between the People’s Republic of Bangladesh 
and the Republic of India, only “authentic agreements” 
were considered “agreements” in the sense of article 31 of 
the 1969 Vienna Convention (para. 165 of the award). In 
paragraph 35 of his second report, the Special Rapporteur 
referred to negotiating States that “agree” to apply a treaty 
provisionally, in accordance with the Convention, but the 
exact meaning of the term “agree” in that context must be 
determined. As a fundamental issue relating to the regime 
applicable to agreements that were not treaties, the matter 
should be considered in depth.

12.  Ms.  ESCOBAR HERNÁNDEZ, noting that the 
legal consequences of the provisional application of 
treaties were probably of most interest to States, endorsed 
the approach taken by the Special Rapporteur to break the 
topic down into four main areas: the source of obligations; 
rights and obligations created by provisional application; 
and the termination of obligations. It would be useful to 

276 General Assembly resolution 56/83 of 12  December  2001, 
annex. See the draft articles on responsibility of States for internation-
ally wrongful acts adopted by the Commission at its fifty-third session 
and the commentaries thereto in Yearbook … 2001, vol. II (Part Two) 
and corrigendum, pp. 26 et seq., paras. 76–77.

277 See the 3215th meeting above, p. 76, paras. 8–11.

make that structure even more explicit in any conclusions 
or recommendations that might be drafted.

13.  The provisional application of treaties, provided for 
in the 1969 Vienna Convention and regulated by interna-
tional law, established a link between States; that link had 
legal effects. The aim of provisional application was not 
to replace the entry into force of a treaty, but to anticipate 
it. As such, the effects of provisional application could 
not be considered distinct from the effects of the treaty 
once in force, nor analysed differently. Provisional appli-
cation could not substantively alter the content of a treaty. 
It could not be used by those who had not taken part in its 
negotiation, nor could it give rise to a legal regime sep-
arate from that provided for in the treaty itself. It sim-
ply meant that all or some of a treaty’s provisions would 
apply sooner, but their effects remained the same, both 
domestically and internationally. She doubted whether 
the domestic and international obligations arising from 
the provisional application of a treaty could be separated, 
as the Special Rapporteur suggested in his second report. 
Although drawing a distinction between them might shed 
light on States’ motivation for applying a treaty provi-
sionally, it was irrelevant to analysing the obligations 
themselves.

14.  The identification of four types of situations in 
which a treaty might be applied provisionally was 
undeniably useful in explaining how provisional appli-
cation might come about, but less so in identifying its 
effects, which would not depend on the form in which 
States expressed their will to apply a treaty provision-
ally. She questioned some of the statements made in the 
second report concerning the nature of that will: para-
graphs  35  (d), 36, 38 and 54, in particular, reflected a 
tendency to regard provisional application as the result 
of a State’s unilateral declaration. Although the second 
report seemed to restrict such effects to situations in 
which a treaty contained no obligation concerning its 
provisional application, she did not share that conclu-
sion. Rather, provisional application should be seen 
as a specific aspect of the law of treaties based on the 
consent or agreement of States or international organ-
izations, which could be deduced from article 25 of the 
1969 Vienna Convention. The two options provided in 
that article—a specific treaty provision or another form 
of agreement between negotiating States—both relied 
on consent between parties; neither could therefore be 
viewed as a unilateral act stricto sensu. Even an indi-
vidual declaration by a State indicating that it would (or 
would not) apply a treaty not yet in force would be based 
on the relevant agreed provision of the treaty in ques-
tion. The examples used in the second report to support 
the view that provisional application could be a unilat-
eral act were not convincing.

15.  Practice suggested that provisional application of a 
treaty need be neither uniform nor universal. The Special 
Rapporteur seemed to accept the possibility of a “multi-
layer” model, as did she; however, the matter should be 
considered in terms of both the distinction between bilat-
eral and multilateral treaties and the different legal effects 
that might arise between States that accepted—implicitly 
or explicitly—or rejected the provisional application of a 
particular treaty.
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16.  With regard to international responsibility, she 
agreed that violation of a treaty being applied provision-
ally gave rise to international responsibility in the same or 
a similar manner as for a treaty in force; however, as the 
issue was of significant importance, it would be useful for 
the Special Rapporteur to consider it in more detail in a 
future report.

17.  While she agreed that, in studying aspects of inter-
national law, the Commission should focus on the interna-
tional legal system, and that it was not the Commission’s 
task to undertake a comparative study of domestic law 
relevant to the topic, a descriptive analysis of various na-
tional practices could prove interesting and add value to 
the Commission’s work, enabling it to give States specific 
examples of how provisional application operated in prac-
tice. Moreover, domestic law formed part of State prac-
tice. To that end, it might be necessary to ask States again 
to provide the Commission with relevant information.

18.  Mr. PARK said that he concurred with the Special 
Rapporteur’s proposal to base the Commission’s consid-
eration of the topic on two premises: that the legal effects 
of the provisional application of a treaty were not the same 
as the treaty’s entry into force, and that, despite its tem-
porary nature, the provisional application of a treaty pro-
duced legal effects. Those premises were well illustrated 
by the decision on jurisdiction of an arbitral tribunal of 
the International Centre for Settlement of Investment Dis-
putes in the proceedings between Ioannis Kardassopoulos 
v. Georgia.

19.  If it was accepted that provisional application pro-
duced legal effects, then the question arose as to which 
of the provisions of the 1969 Vienna Convention that 
applied following the entry into force of a treaty were ap-
plicable, mutatis mutandis, to its provisional application. 
Articles 45, 54, 60 and 70 of the Convention seemed to 
apply to provisional application only to the extent that 
doing so was acceptable or reasonable.

20.  When considering the possible legal effects of pro-
visional application, the Commission had to reconcile the 
objective of enhancing the legitimacy and legal certainty 
of provisional application with that of responding appro-
priately to potential concerns of States that there might be 
a lesser incentive to ratify a treaty when it was recognized 
that provisional application produced legal effects.

21.  Although the Special Rapporteur indicated in para-
graph  18 of his second report that he did not intend to 
carry out a comparative study of domestic law require-
ments for the provisional application of treaties, it was 
worth noting that, in practice, the provisional application 
of treaties was always in conformity with domestic law—
in particular constitutional law. It was therefore important 
for the Commission to study the provisions of the 1969 
Vienna Convention that related to domestic law, such as 
article  46, and it should devote at least one clause in a 
future guideline to the relationship between domestic law 
and the provisional application of treaties.

22.  The provisional application of a treaty resulted from 
an agreement between negotiating States if provided for 
in the treaty itself, by means of a separate agreement or if 

the negotiating States “in some other manner so agreed”. 
That formulation presented negotiating States with a broad 
range of options, which could include an implicit agree-
ment or a unilateral declaration by a State. It was necessary 
to consider carefully whether the mere fact of making a 
unilateral declaration could, of itself, result in a provisional 
application, since, on the one hand, article 25 of the 1969 
Vienna Convention did not expressly refer to unilateral 
declarations, and on the other, such authorization risked 
compromising the legal certainty of the law of treaties.

23.  In his view, a unilateral declaration to apply a treaty 
provisionally produced its effects only in the case where 
the negotiating parties had explicitly provided for that 
mechanism in the text of the treaty. The obligations arising 
from provisional application were thus derived, not from 
the unilateral declaration itself but from the agreement be-
tween the States concerned. That view was reflected in the 
opinion of Mr. W. Michael Reisman of 28 June 2006278 
before a tribunal of the Permanent Court of Arbitration 
concerning arbitral jurisdiction under the Energy Charter 
Treaty with respect to the Russian Federation in Yukos 
Universal Limited (Isle of Man) v. the Russian Federa-
tion, of which he read out an excerpt, and was consistent 
with article 27 of the 1969 Vienna Convention.

24.  Article 25, paragraph 2, of the 1969 Vienna Con-
vention, which concerned the termination of the pro-
visional application of a treaty, applied to multilateral 
treaties and, mutatis mutandis, to bilateral treaties. It 
allowed States a certain amount of discretion with regard 
to termination primarily because it might be impossible 
for a State to ratify a treaty despite having applied it pro-
visionally, and termination should be possible on those 
grounds. However, even if the Commission allowed for 
the possibility or the need to unilaterally terminate the 
provisional application of a treaty, the pacta sunt serv-
anda principle continued to apply and served as a deter-
rent to the abuse of such termination. Moreover, the ex 
nunc effects of the termination of a treaty, which were 
set out in article 70 of the Convention, were generally 
recognized as the codification of a rule of customary 
international law. Although, in practice, the obligations 
arising from the provisional application of a treaty were 
less definitive in nature than those resulting from its 
entry into force, he agreed with the Special Rapporteur 
that article 70, as a rule of customary international law, 
must be applied by analogy to the provisional applica-
tion of treaties. That said, there could be cases in which 
certain obligations continued to be binding, as stipulated 
in article  70, paragraph  (1)  (b), of the Convention, in 
order to protect the interests or the confidentiality of a 
third party, as well as to protect legal certainty.

25.  Notwithstanding, in the absence of an express agree-
ment between the parties to a treaty, it was not always cer-
tain which obligations fell into the category described in 
article 70, paragraph (1) (b). Given that uncertainty, the 
conferral of a wide amount of discretion with regard to 
unilateral termination would jeopardize legal certainty 
in the area of the provisional application of treaties. 

278 Yukos Universal Limited (Isle of Man) v. the Russian Federation, 
Interim Award on Jurisdiction and Admissibility of 30 November 2009, 
para. 318.
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Consequently, it was desirable to limit, as far as possible, 
the right to unilaterally terminate the provisional appli-
cation provided for in article 25, paragraph 2, of the 1969 
Vienna Convention. For example, that right might be 
recognized solely in the event of the non-ratification of 
a treaty by a State. Such a solution would be consistent 
with article 26 and the principles relating to the validity 
of treaties based on their interpretation.

26.  A breach of a treaty that was applied provisionally 
could entail the international responsibility of the State, 
as indicated in article 73 of the 1969 Vienna Convention. 
In such cases, the injured State had at least two possible 
means of recourse: it could invoke either the international 
responsibility of the offending State or else the rules for 
terminating the provisional application of a treaty that 
were set out in article 25, paragraph 2, of the Convention.

27.  Mr.  HASSOUNA said that the Special Rapporteur 
should elaborate on the relationship between provisional 
application and entry into force, since some States saw 
those two procedures as separate and governed by distinct 
legal regimes, while others saw them as legally indistin-
guishable. In view of the fact that, during the discussion 
in the Sixth Committee, many States had indicated that 
recourse to provisional application should be subject to the 
relevant provisions of domestic law, the Special Rappor-
teur should clarify the situations in which domestic law 
was either relevant or irrelevant. Doing so did not require 
a comparative study of States’ domestic legislation on the 
provisional application of treaties, nor was it the Commis-
sion’s role to undertake such a study. Rather, its role was 
to identify the practice of States in the area of international 
law, and domestic law was relevant in that matter only to 
the extent that it involved the application of international 
law concepts, rights, obligations or procedures. 

28.  Since it was a well-accepted proposition that the 
provisional application of treaties produced binding legal 
effects, the Special Rapporteur should focus his efforts 
in future reports on situations of uncertainty surrounding 
those legal effects. The two conditions set out in article 25 
of the 1969 Vienna Convention could be interpreted as 
meaning that when a State made a unilateral decision to 
provisionally apply a treaty, and when such application 
was not provided for in the treaty itself, the other States 
parties had to agree to its unilateral undertaking. Yet the 
excerpt concerning unilateral declarations from the judg-
ment of the International Court of Justice in the Nuclear 
Tests (Australia v. France) case, which was reproduced 
in paragraph  37 of the second report, indicated that no 
subsequent acceptance of the unilateral declaration by 
other States was required. If that interpretation applied to 
a unilateral declaration of the provisional application of a 
treaty, then the Special Rapporteur should clarify how it 
could be reconciled with the two possibilities envisaged 
in article 25 of the 1969 Vienna Convention. Similarly, 
the relationship or distinction between a unilateral under-
taking and a provisional application of a treaty should 
also be clarified.

29.  It was not clear from the second report when States 
could terminate or revoke provisional application agree-
ments without consequences, and when such action might 
incur State responsibility. The Special Rapporteur pointed 

out that unilateral declarations of provisional application 
could not be revoked arbitrarily. It would thus be appro-
priate to explain in the commentary the standard test for 
arbitrariness and the circumstances that might give rise to 
assertions of arbitrary revocation.

30.  Paragraph  70 of the second report stated that the 
regime resulting from the termination of provisional 
application must be, mutatis mutandis, the same as that 
resulting from the termination of a treaty. However, it was 
not clear whether the regime in question was that of do-
mestic or international law. Paragraph 75 of the second 
report, which referred to the practice of Mexico, seemed 
to suggest that what was meant was the domestic law 
regime. Since it was not self-evident, the answer to that 
question should be clearly explained in the commentary.

31.  The question concerning the duration of the provi-
sional application of a treaty was an important one. Did 
the fact that a State had provisionally applied a treaty and 
was not subsequently in a position to ratify it imply the 
treaty’s de facto termination? Or did its provisional appli-
cation extend indefinitely? Likewise, did the fact that a 
treaty could not be denounced or terminated mean that 
its provisional application could not be terminated either? 
Such questions required clarification by the Special 
Rapporteur.

32.  The remaining unanswered questions that had been 
set out by the Special Rapporteur in his first report279 and 
that should be addressed in future reports included: the 
issue of flexibility in relation to provisional application; 
the procedural requirements for provisional application; 
the relationship of provisional application to other provi-
sions of the 1969 Vienna Convention; and the nature and 
drafting of treaties for which guidelines or model clauses 
on provisional application would apply.

33.  The Commission should renew its request to States 
to provide it with information on their practice relating to 
the provisional application of treaties. In the meantime, 
the Special Rapporteur could independently research 
cases from international courts and arbitral bodies that 
had adjudicated disputes on the provisional application of 
treaties, consult the work of academic writers, and obtain 
relevant information from the bilateral relations main-
tained by legal advisers and other officials of his Govern-
ment with their counterparts in other States.

34.  Ms. JACOBSSON said that she supported the Spe-
cial Rapporteur’s proposal to exclude from the topic the 
legal effects of the provisional application of treaties at 
the domestic level and the conclusion that the provisional 
application of treaties created a legal relationship and 
therefore produced legal effects. She also shared his view 
that a comparative analysis of domestic law was not ne-
cessary. In view of his contention that the entry into force 
of a treaty fell under a different legal regime than its pro-
visional application, it would be helpful if, in a future re-
port, he could elaborate on the difference between the two, 
which was not always obvious. Similarly, the distinction 
between a unilateral act of a State and the provisional ap-
plication of a treaty required further consideration, since 

279 Yearbook … 2013, vol. II (Part One), document A/CN.4/664.
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a unilateral act of a State could not create any rights for 
that State beyond what was accepted by other States, but 
it might create obligations, while the provisional appli-
cation of a treaty could entail the conferral of rights on 
the State that had decided to apply a treaty provisionally.

35.  In paragraph  35 of his second report, the Special 
Rapporteur identified four types of situations relating to 
provisional application that were covered by article 25 of 
the 1969 Vienna Convention. An interesting example of 
the fourth type of situation, namely, when a treaty said 
absolutely nothing about provisional application, was 
that of the declaration made by the Syrian Arab Repub-
lic280 upon accession to the Convention on the prohibi-
tion of the development, production, stockpiling and use 
of chemical weapons and on their destruction. That ex-
ample, described in paragraphs 66 to 68 of the second re-
port, raised a number of questions that might be addressed 
in the Commission’s future deliberations on the topic. 

36.  A State could avail itself of the international law 
mechanism of the provisional application of a treaty under 
article 25 if provisional application was provided for in the 
treaty itself or if the States that had negotiated the Con-
vention on the prohibition of the development, produc-
tion, stockpiling and use of chemical weapons and on their 
destruction had in some other manner so agreed. Since a 
commitment to dismantle weapons of mass destruction 
was incompatible with provisional arrangements, it was 
easy to understand why the Convention did not contain 
any such provision and why there were no indications that 
the negotiating parties had agreed in some other manner 
to allow for such arrangements. Nevertheless, given the 
declaration made by the Syrian Arab Republic in its note 
of accession that it would apply the Convention provi-
sionally for one month prior to its entry into force for that 
State, the Secretary-General of the United Nations, in his 
capacity as depositary of the treaty, had informed all the 
other parties to the Convention of that declaration. As the 
implementing body of the Convention on the prohibition 
of the development, production, stockpiling and use of 
chemical weapons and on their destruction, the Organisa-
tion for the Prohibition of Chemical Weapons, by means 
of its Executive Council, had accepted the declaration of 
the Syrian Arab Republic. It had done so based on the 
extraordinary nature of the situation and the fact that no 
State party had declared its opposition after having been 
notified of it by the depositary, although the Council had 
also specified that its decision was not intended to create a 
precedent. An indirect consensus among all States parties 
had thus been found to exist. And although the preroga-
tive of interpretation belonged to the parties to a treaty, 
not to an organ established by the treaty, unless expressly 
provided therein, it sometimes fell to such an organ to 
take a stance on a particular treaty provision without any 
guidance from the States parties as a whole. However, 
she wondered whether such a prerogative extended to the 
interpretation and application of article  25 of the 1969 
Vienna Convention and whether, in availing itself of that 
prerogative, the Executive Council had spoken on behalf 
of all the States parties to the Convention.

280 Depositary notification No. C.N.592.2013.TREATIES-XXVI.3, 
14 September 2013. Available from https://treaties.un.org (Depositary, 
then Depositary Notifications).

37.  The procedure for accepting the provisional ap-
plication of the Convention by the Syrian Arab Repub-
lic raised a number of interesting legal questions. One 
question was whether the declaration by the Syrian Arab 
Republic and its implementation should be treated as a 
provisional application of a treaty under the 1969 Vienna 
Convention or as a unilateral act of State in which the 
Syrian Arab Republic unilaterally imposed obligations 
on itself that were intended to have erga omnes effect. 
In light of the Commission’s previous work on unilateral 
acts of States, the declaration appeared to meet all the cri-
teria for being considered a unilateral act. Other questions 
were whether silence or acquiescence on the part of States 
parties was ever to be construed as meeting the “in some 
other manner so agreed” criterion of article 25; how the 
distinction between negotiating States and States parties 
should be determined and applied; and whether the Syr-
ian Arab Republic could have withdrawn its legal under-
taking to apply the treaty provisionally without any legal 
consequences.

38.  Admittedly, the case of the Syrian Arab Republic 
and its accession to the Convention on the prohibition 
of the development, production, stockpiling and use of 
chemical weapons and on their destruction was a rather 
unusual one involving high political stakes, the threat of 
the use of force, a previous history of chemical weapons 
use and serious violations of international law. It had 
also involved two major international organizations: the 
United Nations Organization and the Organisation for the 
Prohibition of Chemical Weapons—each with its own 
mandate, internal structure and role to play.

39.  With regard to the legal consequences of the breach 
of a treaty applied provisionally, she supported the Special 
Rapporteur’s conclusion, in paragraph 95 of his second 
report, that he would not go into further detail on the re-
sponsibility regime, but would merely reiterate the applic-
ability of the existing legal regime. At the same time, she 
proposed that this point be made in an explicit reference 
to be included in the eventual outcome of the Commis-
sion’s work on the topic. She would welcome additional 
analysis concerning other potential legal consequences of 
the breach of a treaty applied provisionally, to which the 
Special Rapporteur had alluded in paragraphs 86 to 90 of 
his second report.

40.  Lastly, she supported the Special Rapporteur’s plan 
to address in future reports the provisional application of 
treaties by international organizations, since agreements 
between the European Union and third States could serve 
as interesting examples of legally acceptable solutions to 
the provisional application of treaties between two parties.

41.  Mr. CANDIOTI said that he agreed with the Special 
Rapporteur’s approach of focusing on the legal effects 
of the provisional application of treaties. He also agreed 
that a clear distinction should be made between the pro-
visional entry into force of a treaty and the provisional 
application of that treaty. 

42.  He further agreed that, at least at the present stage, 
the Commission should deal with the topic solely from 
an international law perspective and not consider ques-
tions relating to the domestic law of States. However, 



	 3232nd meeting—30 July 2014	 167

such questions could not be ignored. He shared Mr. Park’s 
views on the matter, in particular with regard to the rele-
vance of articles 27 and 49 of the 1969 Vienna Conven-
tion. However, the Commission must seek primarily to 
clarify the scope, modalities and effects of provisional 
application within the framework of the international law 
of treaties in order, among other things, to contribute to a 
better understanding of the implications for States of any 
decision to apply a treaty provisionally.

43.  Other aspects of the topic which had given rise to 
comment in the Sixth Committee included the ways in 
which consent might be expressed to provisional appli-
cation. As the 1969 Vienna Convention and the Vienna 
Convention on the Law of Treaties between States and 
International Organizations or between International Or-
ganizations (1986 Vienna Convention) dealt with treaties 
concluded in written form, a joint notification or declara-
tion of provisional application should be recorded in one 
or more written instruments and made known to the other 
States entitled to become parties to the treaty. A written 
agreement provided the authors themselves with greater 
certainty and transparency and allowed other actual or 
potential parties to the treaty to become aware of the situ-
ation created.

44.  He endorsed the distinction drawn by the Special 
Rapporteur between, on the one hand, an agreement on 
provisional application concluded between two or more 
States that had approved or signed a treaty and, on the 
other, a unilateral notification of provisional application 
by one such State. In his view, article  25 of the 1969 
Vienna Convention envisaged only the scenario of a pro-
visional application arising from an agreement, either 
provided for in the treaty itself or resulting from a subse-
quent decision of two or more negotiating States. He did 
not consider that such an agreement should be described 
as a parallel agreement. It was an agreement that should 
remain within the treaty regime in question, as was the 
case with agreements that arose as a result of the formu-
lation and acceptance of reservations to the provisions of 
the treaty. In any event, the feasibility of a provisional 
application, if it was not expressly authorized under the 
treaty, would depend on the characteristics and content 
of the treaty concerned and would have to be compatible 
with that treaty’s object and purpose.

45.  The Special Rapporteur’s thoughts on the eventual-
ity of a unilateral declaration of provisional application 
should be assessed in light of the Commission’s guiding 
principles applicable to unilateral declarations of States 
capable of creating legal obligations. Nonetheless, the 
effects of a unilateral declaration might be more limited 
than, and in any event different from, those arising from 
an agreement between one or more negotiating States. 

46.  Accordingly, the two scenarios should be treated 
separately. First, all the aspects of the provisional appli-
cation of a treaty agreed by two or more negotiating States 
should be clarified. Then, the effects of provisional appli-
cation decided unilaterally should be considered. It would 
also be necessary to analyse the consequences of the dis-
tinction set forth in article 25 of the 1969 Vienna Conven-
tion between the provisional application of a treaty and 
provisional application of part of a treaty.

47.  On the other hand, he saw no prima facie obstacles 
to the project dealing with the provisional application of 
treaties between States and international organizations or 
between international organizations, in accordance with 
article 25 of the 1986 Vienna Convention, which was sub-
stantially identical to article 25 of the 1969 Convention.

48.  He agreed on the need to gather more information 
on the attitude and practice of States and, possibly, inter-
national organizations. It would perhaps be useful to pre-
pare a questionnaire on State practice focusing on specific 
points of interest.

49.  A further matter was the question of the final form 
of the Commission’s work on the topic. The Special Rap-
porteur appeared to favour the drafting of conclusions, 
recommendations or guidelines. However, in the 2011 
syllabus prepared by Mr. Gaja, which had given rise to 
the topic, the possibility had been mentioned of prepar-
ing draft articles to develop and supplement article  25 
of the 1969 Vienna Convention. It had been further sug-
gested that model clauses be drafted to provide guidance 
to States wishing to apply a treaty provisionally.281 In his 
view, the Special Rapporteur should keep all options open 
as to the final form of the Commission’s work, and con-
sider the possibility of reflecting the conclusions of his 
third report in draft articles.

50.  Mr.  VÁZQUEZ-BERMÚDEZ said that the Com-
mission, through its work on the topic, could make a 
valuable contribution to a better understanding of the pro-
visional application of treaties and to the clarification of 
a number of issues, including the ways in which negotiat-
ing States or international organizations agreed to apply 
treaties provisionally, the scope of provisional application 
and the legal nature of the rights and obligations arising 
from provisional application.

51.  States had expressed keen interest in the topic. 
They had highlighted the fact that provisional applica-
tion produced a series of legal effects requiring clarifica-
tion and had suggested that the Commission analyse the 
ways in which consent to the provisional application of a 
treaty could be expressed. Accordingly, the Commission 
needed to conduct as comprehensive an analysis as pos-
sible of the various aspects of provisional application, in 
particular those features that distinguished it from other 
legal concepts. In that regard, it was important to differ-
entiate between provisional application and provisional or 
interim agreements. Provisional application should also 
be distinguished from treaty-related agreements creating 
committees to prepare the mechanisms provided for under 
the treaty in question, such as the Preparatory Committee 
on the Establishment of an International Criminal Court.

52.  As provisional application was a practice to which 
States had frequent recourse, it was essential that its legal 
nature and effects be clarified. As Mr. Forteau had pointed 
out, it was also important to elucidate the legal nature 
of agreements providing for provisional application in 
order to determine the norms that were applicable and the 
regime of provisional application thus established.

281 Yearbook  …  2011, vol.  II (Part  Two), annex  III, p.  200, 
paras. 11–12.
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53.  Likewise, States and international organizations 
should have a clear idea as to the different clauses on provi-
sional application that could be included in treaties or paral-
lel agreements. Some of the most complex of those clauses 
could create various provisional application regimes, ac-
cording to the actions of States in applying the provisions 
contained therein. Depending on the clause in question, 
provisional application could represent either an obligation 
or merely an option for negotiating States or organizations.

54.  It should be noted that provisional application could 
coexist with a reservation to a treaty, if the reservation 
were made at the time of signature, for example, and the 
treaty applied provisionally from the time of signature or 
adoption of the treaty.

55.  It might be appropriate to take account of domestic 
legislation, insofar as that legislation determined recourse 
to provisional application. Practice varied greatly in that re-
gard: in some States, provisional application was limited to 
treaties dealing with specific matters, such as trade; in oth-
ers, provisional application was not permitted; and in yet 
others, recourse was had to provisional application even in 
the absence of specific legislation in that connection.

56.  As to the source of obligations, the Special Rap-
porteur’s identification of at least four types of situations 
in which provisional application could result from an 
agreement was helpful. With regard to the last of the situ-
ations mentioned, namely that of a treaty that said abso-
lutely nothing about provisional application, he said that 
it should be analysed in light of the requirement set out in 
article 25, paragraph 1, of the 1969 Vienna Convention 
that the negotiating States must have agreed to apply a 
treaty provisionally. That analysis was called for in view 
of the Special Rapporteur’s assertion that, in certain cases, 
the decision of a State to apply a treaty provisionally was 
an autonomous unilateral act, governed only by the inten-
tions of the State in question.

57.  He agreed with the Special Rapporteur that provi-
sional application had legal effects that gave rise to rights 
and obligations in international law. He pointed out that 
such effects did not depend on the manner in which pro-
visional application had been agreed; furthermore, the 
violation of obligations resulting from provisional appli-
cation engaged the international responsibility of the State 
or international organization in question. It was therefore 
important that this issue be reflected in the final product.

58.  Sir Michael WOOD said that he would like to begin 
by making four general comments. First, like many other 
speakers, he agreed with the Special Rapporteur’s main 
conclusion that provisional application had legal effects, 
a conclusion that was supported by recent case law and 
State practice. The Commission should take a clear posi-
tion that, subject to anything specific in the treaty, the 
rights and obligations of a State that had agreed to apply a 
treaty or part thereof provisionally were the same as if the 
treaty were in force.

59.  Second, it was doubtful how much assistance could 
be derived for the topic from the Commission’s guiding 
principles applicable to unilateral declarations of States 
capable of creating legal obligations. Acceptance by 

a State of the provisional application of a treaty or part 
thereof would not, in his view, normally be analysed as 
a unilateral declaration within the scope of the guiding 
principles. Rather, like an instrument of ratification or 
accession, or the lodging of a reservation or an objection 
to a reservation, it was a treaty action that was governed 
by the law of treaties. However, a possible exception was 
the provisional application of the Convention on the pro-
hibition of the development, production, stockpiling and 
use of chemical weapons and on their destruction by the 
Syrian Arab Republic, which might constitute a case of a 
unilateral declaration accepting obligations under a treaty.

60.  Third, he did not really understand the distinction the 
Special Rapporteur sometimes seemed to make between 
the provisional application of a treaty internally within the 
State and its provisional application internationally. In his 
view, the topic was concerned only with the provisional 
application of treaties as a matter of international law. 
Although provisional application might have effects in the 
domestic legal system and might need to be given effect in 
domestic law, it was not the Commission’s concern.

61.  Fourth, the second report appeared in places to 
overlook the distinction between the material source of 
the obligation to apply the treaty provisionally and the 
source of the rights and obligations that were provision-
ally applied. The obligation to apply a treaty provisionally 
might be triggered by a unilateral act. Nevertheless, the 
source of the rights and obligations provisionally applied 
remained the treaty itself. However, at times the Special 
Rapporteur, in his second report, explicitly referred to the 
source of the rights and obligations provisionally applied 
as being a unilateral act.

62.  Turning to the question of the source of the rights 
and obligations arising under provisional application, he 
was not convinced of the usefulness, in terms of legal 
analysis, of the Special Rapporteur’s categorization 
of the four types of situations under which article  25, 
paragraph 1, of the 1969 Vienna Convention might find 
practical application. After describing the situations, the 
report stated that the source of the obligations incurred 
as a result of provisional application might take the form 
of one or more unilateral declarations or the form of an 
agreement. That was somewhat confusing: he understood 
that it was not the source of the obligations incurred as 
a result of provisional application that might take a uni-
lateral or bilateral form, but rather the expression of 
acceptance of those obligations that could take unilateral 
or bilateral form. It was his view that provisional applica-
tion was always application of the treaty as such, and thus 
the rights and obligations under provisional application 
would always derive from the treaty itself.

63.  In that context, the Commission should be cautious 
about having recourse to the law on unilateral declara-
tions. In the case of provisional application, a unilateral 
declaration was merely a response to a standing offer con-
tained in the treaty to conclude an agreement to provision-
ally apply the treaty. That was quite different from the 
case of unilateral declarations, such as the one by France 
in the Nuclear Tests (Australia v. France) case, where a 
State unilaterally assumed self-standing, autonomous and 
independent obligations.
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64.  That distinction was especially important when con-
sidering issues concerning the interpretation of the obliga-
tions assumed by provisional application, the enjoyment 
and opposability of rights potentially created under pro-
visional application and, in certain cases, the applica-
tion of dispute settlement clauses. The way that each of 
those issues was to be addressed might differ significantly 
depending on whether the treaty itself was the source of 
the rights and obligations to be provisionally applied or, 
instead, a unilateral declaration. As previously noted, 
he held the view that it was the treaty. Merely looking 
at the form of the instrument by which those obligations 
were assumed was not the right approach; what mattered 
was whether there was an underlying agreement to apply 
the treaty provisionally, not whether that agreement was 
potentially concluded in one or two steps.

65.  With regard to the issue of rights under a provision-
ally applied treaty, covered in paragraphs 44 to 52 of the 
second report, he questioned whether a treaty provision-
ally applied under the third or fourth types of situation 
described by the Special Rapporteur could give rise to 
rights for the State that provisionally applied it. The cur-
rent analysis covered only situations where States agreed 
that a treaty might be applied provisionally from the time 
of its adoption or its signature, although there was no par-
ticular reason why that should not be the case where, for 
example, a treaty left open that possibility for States.

66.  He then turned to the hypothetical example posed 
by the Special Rapporteur regarding the case of a State 
unilaterally declaring that it would provisionally apply 
the treaty without the treaty providing for that possibility 
and one of the negotiating States objecting. In his view, 
given the wording of article 25, paragraph 1  (b), of the 
1969 Vienna Convention, which implied that the consent 
of all negotiating States was needed in such cases, the 
case should be understood not as one of provisional ap-
plication, but either as a typical unilateral assumption of 
international obligations or as an offer to apply the treaty 
provisionally that had been declined.

67.  Section  D of chapter II of the second report, en-
titled “Termination of obligations”, appeared to cover two 
quite distinct matters at the same time, namely the right 
to terminate provisional application and the legal conse-
quences of such termination. In his opinion, those matters 
should be considered separately.

68.  With regard to the legal effect of the termination 
of provisional application on the rights and obligations 
that had accrued prior to termination, the Special Rappor-
teur referred, by way of analogy, to article 70 of the 1969 
Vienna Convention. While that seemed to make sense, it 
would be helpful if the Special Rapporteur could provide 
an authoritative reference in that regard.

69.  The Special Rapporteur’s treatment of the right to 
terminate provisional application seemed questionable. 
He neither understood nor was he aware of any authority 
for the proposition, in paragraph 81 of the second report, 
that a State that had decided to terminate the provisional 
application of a treaty was subject to the requirement that 
it should explain to certain other States whether that de-
cision had been taken for other reasons. Moreover, it was 
not clear what was meant by “other reasons”.

70.  He could see no basis for the assertion, in para-
graph 82 of the second report, that provisional application 
could not be revoked arbitrarily. It appeared to be based 
on a false analogy with principle 10 of the guiding prin-
ciples applicable to unilateral declarations of States capa-
ble of creating legal obligations. It seemed to him that it 
was the essence of provisional application that, subject to 
anything specific said in the treaty or that could be derived 
from the particular circumstances of the case, it could be 
terminated at will.

71.  As to the future programme of work set out by 
the Special Rapporteur in his introductory speech, Sir 
Michael welcomed the Special Rapporteur’s intention to 
collect and analyse as much State practice as possible for 
the next report and to explore further the question of inter-
national organizations. The Commission might also wish 
to consider whether the rules of customary international 
law on the provisional application of treaties were the 
same as those in the Vienna Conventions. 

72.  However, the Special Rapporteur should not feel 
inhibited in taking the work forward by the relative lack 
of information from States about their practice. While it 
would be very helpful to have such information directly 
from States, it was not essential, since there was a good 
deal of information in the public domain, and the issues 
of law involved were relatively clear. He encouraged the 
Special Rapporteur to propose draft texts in his next report.

The meeting rose at 1 p.m.
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Second report of the Special Rapporteur (continued)

1.  Mr. ŠTURMA said that, since the topic of the provi-
sional application of treaties was very important from the 
point of view of both the theory and the practice of inter-
national law, the Commission’s work on it should culmi-
nate in a set of guidelines, or conclusions, which might 
also shed light on issues not elucidated by article 25 of the 
1969 Vienna Convention.




