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Organization of the work of the session (continued)”
[Agenda item 1]

95. Mr. STURMA (Chairperson of the Drafting Com-
mittee) said that the Drafting Committee on the topic of
subsequent agreements and subsequent practice in rela-
tion to the interpretation of treaties was composed of
Mr. Kamto, Mr. Kittichaisaree, Mr. Kolodkin, Mr. McRae,
Mr. Murphy, Mr. Vazquez-Bermudez and Sir Michael
Wood, together with Mr. Nolte (Special Rapporteur) and
Mr. Park, ex officio.

The meeting rose at 1.05 p.m.

3308th MEETING
Wednesday, 1 June 2016, at 10 a.m.
Chairperson: Mr. Pedro COMISSARIO AFONSO
Later: Mr. Georg NOLTE (Vice-Chairperson)

Present: Mr. Al-Marri, Mr. Candioti, Mr. El-Murtadi
Suleiman Gouider, Ms. Escobar Hernandez, Mr. Forteau,
Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, Mr. Kamto,
Mr. Kittichaisaree, Mr. Kolodkin, Mr. Laraba, Mr. McRae,
Mr. Murase, Mr. Murphy, Mr. Niehaus, Mr. Park,
Mr. Peter, Mr. Petric, Mr. Saboia, Mr. Singh, Mr. Sturma,
Mr. Tladi, Mr. Valencia-Ospina, Mr. Vazquez-Bermudez,
Mr. Wako, Mr. Wisnumurti, Sir Michael Wood.

Protection of the atmosphere (continued) (A/CN.4/689,
Part I1, sect. A, A/CN.4/692, A/CN.4/L.875)

[Agenda item 8]
THIRD REPORT OF THE SPECIAL RAPPORTEUR (continued )

1. The CHAIRPERSON invited the Commission to
resume its consideration of the third report on the protec-
tion of the atmosphere (A/CN.4/692).

2. Mr. PARK said that he wished to thank the Special
Rapporteur for presenting his third report and for organ-
izing a second meeting with scientists on 4 May 2016,
which had enabled members to learn more about the pro-
tection of the atmosphere and to understand the scientific
background. As an introductory remark, he noted that, in
accordance with the workplan detailed in paragraph 79
of the second report,?® the third report was devoted to
an analysis of the basic principles of international envi-
ronmental law that were of relevance to the topic under
consideration. The third report also contained a modified
version of the draft guideline on the obligation to protect
the atmosphere, discussion of which had been deferred by
the Commission at its sixty-seventh session, and a large

" Resumed from the 3304th meeting.

2% Yearbook ... 2015, vol. II (Part One), document A/CN.4/681,
pp. 215-216.

number of references to international instruments and
judicial decisions that made it possible to study the topic
in greater depth.

3. As illustrated by, for example, the phenomenon
affecting North-East Asia that consisted in yellow-dust
storms that kicked up fine particles, transboundary atmos-
pheric pollution and global atmospheric degradation
were of fundamental importance to all human beings and
States. The topic dealt with by the Special Rapporteur
was thus a timely one for the international community,
and the Commission should take care to formulate rel-
evant and appropriate draft guidelines that met with the
approval of as many States as possible. However, he still
doubted whether the topic had special features that set it
apart from other subjects linked to the protection of the
environment. The purpose of the draft guidelines was to
regulate human activities that could result in atmospheric
pollution and degradation, not to protect the atmosphere
per se. It should be borne in mind that not all principles
of environmental law were applicable mutatis mutandis
and that one could not ignore the differences between, on
the one hand, the atmosphere, which was the envelope of
gases surrounding the Earth, and, on the other, the marine
environment, fresh water and other natural resources in
liquid form and living or non-living ecosystems.

4. Turning to the draft guidelines set forth in the third
report, he recalled that the previous version of draft guide-
line 3, namely former draft guideline 4, had been a single
sentence that had read: “States have the obligation to pro-
tect the atmosphere.”?" That proposal by the Special Rap-
porteur had been criticized by some members, including
him, for being too abstract and because the obligation was
characterized in the second report as being erga omnes.
In the new version, the Special Rapporteur distinguished
between transboundary atmospheric pollution and global
atmospheric degradation, and proposed saying, in relation
to the former, that States should take appropriate measures
of due diligence to prevent transboundary atmospheric
pollution in accordance with the relevant rules of interna-
tional law and, in relation to the latter, that States should
take appropriate measures to minimize the risk of global
atmospheric degradation in accordance with relevant con-
ventions. The wording implied that States had two different
kinds of international obligation to protect the atmosphere:
one based on customary international law and another
based on relevant international instruments. Consequently,
States had responsibilities towards not only neighbouring
countries but also the international community.

5. The new language called for two observations. First,
there was no significant difference between the draft
under consideration and the previous version, as both
established the overall obligation of the State to protect
the atmosphere. Moreover, atmospheric pollution and
atmospheric degradation were, in reality, closely linked,
and, while he was aware that they were defined as distinct
phenomena in draft guideline 12 as adopted by the Com-
mission at its sixty-seventh session, he doubted whether
it was possible, in practice, to distinguish clearly between
the obligation to prevent transboundary atmospheric

27 1bid., p. 210, para. 59.
28 |bid., vol. Il (Part Two), pp. 21-23.
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pollution and the obligation to prevent global atmospheric
degradation, given that the atmosphere was mobile by
nature and flowed like a gas. In fact, scientists considered
that those closely related phenomena were nonetheless
different, particularly in terms of the introduction into the
atmosphere of substances produced by human activities,
including molecules and particles, as underlined by one of
the participants in the meeting with scientists held at the
beginning of the session. Some people believed that trans-
boundary atmospheric pollution, far from being merely a
local problem, was becoming a global issue, and that there
was a link between atmospheric pollution and climate
change. As a result, transboundary atmospheric pollution
might lead or amount to global atmospheric degradation.
It was thus difficult to distinguish clearly between human
activities that caused atmospheric pollution and those that
gave rise to atmospheric degradation.

6. Second, even if a distinction was drawn between
atmospheric pollution and atmospheric degradation,
doubt remained over whether the obligation to protect
the atmosphere constituted an erga omnes obligation. In
particular, he was not sure whether the principle of sic
utere tuo ut alienum non laedas applied to global atmos-
pheric degradation, which was, by nature, not simply a
transboundary issue. In other words, one might wonder
whether there was a specific legal obligation on a State not
only to refrain from producing transboundary atmospheric
pollution but also to prevent global atmospheric degrada-
tion, and whether that obligation could be imposed on all
States, even though it was specified in subparagraph (b)
that prevention measures should be taken in accordance
with relevant conventions.

7. Asexplained in paragraphs 35 to 39 of the third report,
the “no harm rule” in the context of transboundary atmos-
pheric pollution between neighbouring States had been
recognized as a rule of customary international law. It was
not sufficient, however, to indicate that the obligation was
far-reaching and applied to all States, and the notion of
precaution inevitably came into play when the geographi-
cal scope of the obligation was extended. As noted by the
Special Rapporteur, however, the precautionary principle
was too controversial to be recognized as a rule of custom-
ary international law and went beyond the 2013 under-
standing.?® During the consideration of the draft articles
on the protection of persons in the event of disasters, simi-
lar legal points had been raised by some members of the
Drafting Committee about draft article 9 on disaster risk
reduction. He therefore thought that it might be better to
follow the wording of principle 21 of the 1972 Stockholm
Declaration?®and of principle 2 of the 1992 Rio Declara-
tion on Environment and Development,? and to amend
draft guideline 3 to read: “States ensure that activities
within their jurisdiction or control do not cause damage
to the environment of other States or of areas beyond the
limits of national jurisdiction.”

2 Yearbook ... 2013, vol. Il (Part Two), p. 78, para. 168.

240 Report of the United Nations Conference on the Human Environ-
ment, Stockholm, 5-16 June 1972 (United Nations publication, Sales
No. E.73.11.A.14), Part One, chap. I.

24 Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3-14 June 1992, vol. I: Resolutions
adopted by the Conference (United Nations publication, Sales No.
E.93.1.8 and corrigendum), resolution I, annex |.

8. Draft guideline 4 concerned the obligation to con-
duct a comprehensive environmental impact assessment.
As pointed out in paragraph 42 of the third report, the
Stockholm Declaration did not expressly refer to such
assessments, but principles 14 and 15 of the Declara-
tion implied the rationale underlying them. Principle 17
of the Rio Declaration on Environment and Develop-
ment, meanwhile, provided that an assessment should
be undertaken for activities that were likely to have a
significant adverse impact on the environment and were
subject to a decision of a competent national author-
ity. The Special Rapporteur argued that international
judicial precedents had confirmed the existence of an
obligation to carry out an environmental impact assess-
ment. However, in his draft guideline, he did not specify
under which conditions the obligation arose for a State
and referred only to “proposed activities”, a general
term that did not pinpoint those cases in which a sig-
nificant impact on the environment was likely to result.
Moreover, bearing in mind that international instruments
with an environmental impact assessment clause did not
address transboundary pollution, one might question
the appropriateness of mentioning global atmospheric
degradation in the first sentence of the draft guideline,
since doing so unduly extended the scope of the obliga-
tion set out there. One might also wonder whether the
words “all such measures that are necessary to ensure”
reflected the different capacities of States to perform an
impact assessment. It seemed that, in Europe, the obli-
gation to conduct an environmental impact assessment
had become a regional rule of customary law and was
well established in international practice, at least as far
as projects with transboundary effects were concerned.
In the light of the foregoing, he proposed the reformula-
tion of draft guideline 4 to say that States should take the
measures needed to ensure an appropriate environmental
impact assessment. If necessary, detailed explanations
could be given in the relevant commentary.

9. Draft guidelines 5 and 6 could be examined together
as they bore similarities. Some of the expressions that
they contained, for example in the title of draft guide-
line 5, were not commonly employed. The term “sustain-
able utilization” did appear in article 5, paragraph 1, of
the Convention on the Law of the Non-Navigational Uses
of International Watercourses, but it was not very mean-
ingful in the context of the topic under consideration, as
it was not clear how the atmosphere could be actually
utilized. Similarly, the terms “finite nature of the atmos-
phere” and “proper balance” in subparagraphs 1 and 2,
respectively, were too abstract. As for draft guideline 6, he
was well aware that the concept of “equitable utilization”
had already been referred to by the Commission in its pre-
vious work, including in article 4 of the draft articles on
the law of transhoundary aquifers®? adopted in 2008, but,
to reiterate, one could not ignore the differences between
the atmosphere and living or non-living ecosystems, or
transpose all the principles of environmental law mutatis
mutandis to the topic at hand. In his view, draft guide-
lines 5 and 6 should be deleted.

22 General Assembly resolution 63/124 of 11 December 2008,
annex. The draft articles on the law of transboundary aquifers adopted
by the Commission and the commentaries thereto are reproduced in
Yearbook ... 2008, vol. Il (Part Two), pp. 19 et seq., paras. 53-54.
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10. Concerning draft guideline 7, he considered that
it was too early for the Commission to pursue the pro-
gressive development of international law in the area of
intentional modification of the atmosphere, as proposed
by the Special Rapporteur in paragraph 85 of his third
report. While the purpose of the draft guidelines was to
determine well-established practice and principles, and to
provide general guidance, geoengineering was a very spe-
cific and technical discipline that was still little-known. In
addition, as highlighted by the scientists at the meeting
in early May, the concept of geoengineering and its use
remained ambiguous. The issue also exceeded the scope
outlined in draft guideline 2,2# in that it was directly
related to climate change. Lastly, draft guideline 7 was
essentially based on the 2013 Oxford Principles on cli-
mate geoengineering governance, 4 which had been
published in 2013, and on several other documents con-
cerning climate change, which meant that it covered most
aspects of atmospheric degradation but did not deal with
atmospheric pollution. It should therefore be deleted.

11. With regard to draft preambular paragraph 4, he rec-
ognized that the need for special consideration for devel-
oping countries was emphasized in several binding and
non-binding international instruments, and was linked to
the concept of “common but differentiated responsibili-
ties”, but noted that the normative quality of the concept
was far from clear and remained in the grey area between
international hard law and international soft law. Recalling
that draft guideline 2, paragraph 2, established that the draft
guidelines not only did not deal with several questions,
including that of common but differentiated responsibili-
ties, but were also “without prejudice” to them, he noted
that, in paragraph 83 of his third report, the Special Rap-
porteur interpreted the inclusion of the words “but is also
without prejudice to”?* in draft guideline 2, paragraph 2, as
a sign that the Commission intended to address the concept
of common but differentiated responsibilities in the draft
guidelines, an interpretation that he himself doubted was
shared by all the members of the Commission.

12.  To conclude, although the protection of the atmos-
phere was an important issue for the international com-
munity, the task was to draw up appropriate guidelines
that could be accepted by most States. Concerning the
workplan proposed in paragraph 92 of his third report,
the Special Rapporteur might wish to explain why he had
suggested tackling the question of the interrelationship
of the law of the atmosphere with other fields of interna-
tional law and the issues of implementation, compliance
and dispute settlement relevant to the protection of the
atmosphere.

13. Mr. FORTEAU, after thanking the Special Rappor-
teur for the oral presentation of his third report and for
the very useful clarifications that he had provided, said
that, before commenting on the proposed draft guide-
lines, he wished to point out that the French version of
the report contained several errors, in particular because
it did not reflect the wording that the Commission had

243 Yearbook ... 2015, vol. I (Part Two), pp. 23-24.

24 S, Rayner, et al., “The Oxford Principles”, Climatic Change,
vol. 121, No. 3 (2013), pp. 499-512. Available from: https://link
.springer.com/article/10.1007/s10584-012-0675-2.

245 See Yearbook ... 2015, vol. Il (Part Two), pp. 23-24.

deliberately chosen to use in the draft guidelines adopted
at its sixty-seventh session. To cite just one example, in
draft guideline 1, the term “atmospheric pollution”, which
the Commission had decided to render as pollution atmos-
phérique, was translated in the report under consideration
as pollution de Iair (“air pollution”), a markedly different
concept. In the rest of his statement he would therefore
refer to his own translation of the English version of the
Special Rapporteur’s proposals.

14. Regarding the new paragraph to be inserted in the pre-
amble, he noted that the language was a compromise that
made it possible to overcome the divergences between the
members who wished to refer explicitly to common but dif-
ferentiated responsibilities in the draft guidelines and those
who did not deem that appropriate. The wording of the para-
graph should, however, be reviewed to take into account
the 2015 Paris Agreement under the United Nations Frame-
work Convention on Climate Change, in which mention
was made not only of the “special circumstances” of States
but also of their “specific needs”.

15. As to draft guideline 3, he thanked the Special
Rapporteur for taking into consideration the criticisms
expressed by several members at the sixty-seventh ses-
sion. The proposed new wording was more precise and,
as a result, seemed at first glance to be more operative
from a legal standpoint. Nevertheless, it continued to
pose a number of problems. The first of the three sen-
tences in the draft guideline differed little from the previ-
ous version in that it was affirmed in absolute terms that
States had the obligation to protect the atmosphere from
atmospheric pollution and atmospheric degradation. The
Special Rapporteur indicated in his third report that the
draft guideline was based on the sic utere tuo ut alienum
non laedas principle, but, in reality, the scope of the first
sentence was considerably broader. Although specifying
the nature of the adverse effects that States should pre-
vent made it possible to limit the scope of the obligation
in the light of the restrictive definition of atmospheric
pollution and degradation adopted by the Commission
at its sixty-seventh session, the obligation to protect was
formulated in too general of a manner, which precluded
it from having actual legal significance. Indeed, it was
not clear what exactly the obligation entailed: should it
be taken that the State had a general obligation to protect
the atmosphere, irrespective of the activity in question,
of where it was carried out or of its nature or effects?
In the same way that States could not be said to have
an obligation to protect all of humanity from the effects
of war, one could not assert that they had an obligation
under international law to protect the atmosphere. More-
over, the fact that the first sentence was followed by two
subparagraphs and that it was hard to tell whether they
supplemented it or limited its scope was an additional
source of confusion. Reading the draft guideline, it was
not clear whether it contained three successive legal
obligations or a single obligation composed of two ele-
ments. Also, the words “transboundary” and “global”,
which appeared in the draft guideline as set out in para-
graph 40 of the third report, should be removed as they
were an integral part of the definitions adopted by the
Commission at its sixty-seventh session, given that
atmospheric pollution was necessarily transboundary,
and atmospheric degradation, global.


https://link.springer.com/article/10.1007/s10584-012-0675-2
https://link.springer.com/article/10.1007/s10584-012-0675-2
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16. With regard to the obligation to protect, the con-
siderations advanced by the Special Rapporteur about
the system of proof were only partly convincing. It was
not the task of the Commission to decide on the mat-
ter, which was, rather, at the discretion of international
courts. In addition, the Special Rapporteur’s analysis of
international case law was incomplete. When he cited,
in paragraph 31 of his third report, the judgment in the
Corfu Channel case to support the idea that the Interna-
tional Court of Justice had agreed to a lessening of the
standard of proof, he failed to mention that, immediately
after the quoted passage, the Court also specified that, for
State responsibility to be involved, there should be “no
room for reasonable doubt” (p. 18 of the judgment). Con-
sequently, it could not be said that the Court had relaxed
the criteria applicable in that case.

17. Subject to those remarks, he believed that sub-
paragraph (a) of draft guideline 3, as currently worded,
reflected customary international law, at least when it
came to atmospheric pollution, in other words, to trans-
boundary harm affecting two clearly identifiable States.
He doubted, however, that the sic utere ut alienum non
laedas principle could simply be transposed from a bilat-
eral to a global context and also be taken as a reference in
the case of atmospheric degradation, as indicated in sub-
paragraph (b). In that respect, paragraphs 35 and follow-
ing of the third report were based on a certain confusion:
while it was true that the sic utere ut alienum non laedas
principle applied to areas beyond national control, it could
not be deduced that its scope could also be global. The
principle could be applied when a given State polluted
a common area, such as the high seas. It was harder to
see how it could apply to atmospheric degradation, which
resulted from cumulative, interconnected actions by vari-
ous actors whose legal liability was difficult to gauge, as
acknowledged by the Special Rapporteur in paragraph 37
of his third report. Even if principle 21 of the Stockholm
Declaration expanded the scope of application of the sic
utere ut alienum non laedas principle to areas beyond
national jurisdiction, the principle still followed the logic
of transboundary harm, which was different from that of
global atmospheric degradation. The experts who had met
with the Commission at the start of the session had in fact
confirmed that, although it was possible to prove scien-
tifically that atmospheric degradation was due to human
activity, it was impossible to assign responsibility for that
degradation to a particular actor. The responsibility was
thus global and could not be fragmented to the level of
individual legal responsibility.

18. It should be emphasized that the negotiators of
the Paris Agreement under the United Nations Frame-
work Convention on Climate Change had decided not
to address the issue of loss and damage from the point
of view of legal responsibility. In fact, paragraph 51 of
the decision adopted by the Conference of the Parties to
the United Nations Framework Convention on Climate
Change with a view to giving effect to the above-men-
tioned Agreement expressly provided that “Article 8 of
the Agreement does not involve or provide a basis for
any liability or compensation”.?*® The Special Rapporteur
should therefore clarify the scope of the obligation to

26 FCCC/CP/2015/10/Add.1, decision 1/CP.21, para. 51.

protect the atmosphere that he planned to place on States
with respect to global atmospheric degradation and spec-
ify, in particular, whether harming the atmosphere in
absolute terms, outside the transboundary context, would
or would not give rise to State responsibility under inter-
national law. Knowing how difficult it was to determine
the cause of any given damage, one might also question
whether it would be possible, if necessary, to establish
that harm had occurred.

19. The Special Rapporteur seemed to be aware of the
problem because, in subparagraph (b) of draft guideline 3,
he used merely a watered-down version of the sic utere
tuo ut alienum non laedas principle. However, he did
not explain on what basis he was imposing on States the
obligation to take appropriate measures to minimize the
risk of atmospheric degradation. The nature and scope of
such an obligation, if there was any, should be specified.
It should be made clear, in particular, whether the obli-
gation entailed undertaking commitments to reduce pol-
lutant emissions. Thus, while subparagraph (a) of draft
guideline 3 appeared to be in accordance with existing
laws, the same could not be said for the first sentence and
subparagraph (b).

20. Regarding draft guideline 4, in principle, he agreed
with the Special Rapporteur that there was a requirement
under contemporary international law to perform environ-
mental impact assessments. It should be borne in mind,
however, that the obligation applied not in a vacuum, but
in relation to specific projects, plans and programmes.
That was reflected in the judgment handed down in the
case concerning Construction of a Road in Costa Rica
along the San Juan River (Nicaragua v. Costa Rica),
in which the International Court of Justice found that a
State had to ascertain if there was a risk of significant
harm “before embarking on an activity having the poten-
tial adversely to affect the environment of another State”
(para. 104 of the judgment), and in principle 17 of the Rio
Declaration on Environment and Development, which
stipulated that impact assessments should be undertaken
“for proposed activities”. In addition, the Special Rappor-
teur, who cited other instruments in paragraphs 42 and
43 of his third report, should clarify whether the numer-
ous conventions mentioned in paragraphs 44 and 45, and
the non-binding instruments referred to in paragraph 51,
concerned only transboundary harm, like the 1991 Con-
vention on environmental impact assessment in a trans-
boundary context, or were of general applicability. In the
case concerning Pulp Mills on the River Uruguay, the
International Court of Justice had held that the obliga-
tion to undertake an assessment applied only where there
was a risk that a given industrial activity might have an
adverse impact in a transboundary context, and the Inter-
national Tribunal for the Law of the Sea had stated that
the obligation applied to areas beyond national jurisdic-
tion but only when there was a risk of those areas being
damaged by particular activities.

21. The text proposed by the Special Rapporteur seemed
to widen the scope of that customary law obligation con-
siderably. As well as relating to both atmospheric pollution
and atmospheric degradation, thus extending the obliga-
tion beyond the transboundary context, draft guideline 4
covered, in a very general manner, “proposed activities”.
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It followed that the obligation applied not only to activi-
ties that created a risk of transboundary pollution, but also
to all activities that might contribute to atmospheric deg-
radation. In fact, in its current wording, the draft guideline
established an obligation to carry out an impact assessment
for almost all human activities, and particularly all indus-
trial activities. The obligation was overly broad and hardly
seemed compatible with the very nature of atmospheric
degradation, which had not one source, but many, in that it
resulted from multiple pollution factors that were problem-
atic by the very fact of their accumulation. Consequently,
the obligation to conduct an impact assessment could not
be interpreted in the same way or arise from the same rules
of law in the context of atmospheric pollution and in that of
atmospheric degradation. Furthermore, it was hard to imag-
ine providing for “broad public participation”, to quote the
language of the draft guideline, if the obligation to perform
an impact assessment was so widely applicable.

22. Draft guideline 5 dealt with the “[s]ustainable util-
ization of the atmosphere”, but one might question the
appropriateness of that expression. In the same way that
one could not say that a pollutant emission utilized the
atmosphere, one could not reasonably cite the “sustain-
able utilization” of the atmosphere as grounds for impos-
ing an obligation to limit sources of pollution. Moreover,
although it had a worthy aim, the first subparagraph of
the draft guideline seemed to be devoid of real norma-
tive value. It was also drafted, in the French text, in the
conditional tense, which was not very consistent with the
second subparagraph, which set out an obligation under
international law. Given that the Special Rapporteur con-
sidered sustainable development to be only an emerging
principle of international law, he was not sure that it was
appropriate to try at all costs to define it in subparagraph 2.
It would probably be wiser to convert draft guideline 5
into a preambular paragraph and to reformulate it in line
with article 3, paragraph 4, of the United Nations Frame-
work Convention on Climate Change, while recalling
that, for all States, sustainable development was a right
and an objective to be promoted.

23. The current wording of draft guideline 6 also left
something to be desired. While he subscribed fully to the
spirit of the text, he considered that the rule expressed
therein pertained more to philosophical thought than to
a norm of law. He did not know what was meant, in law,
by the concept of the utilization of the atmosphere on the
basis of the principle of equity, or what the concrete legal
effects of such a principle would be. In existing instru-
ments related to the atmosphere, equity was not consid-
ered to be a principle per se, but a notion that should
guide the implementation of legal commitments. Such
was the case in article 2 of the Paris Agreement under
the United Nations Framework Convention on Climate
Change and in article 3 of the United Nations Framework
Convention on Climate Change, in which it was men-
tioned as a principle that should be followed when dis-
charging the obligations laid down in the Convention and
that was associated not with the utilization of the atmos-
phere, but with the protection of the climate system.

24. Besides, even though the concept of equitable
util-ization appeared in instruments related to the sea
and watercourses, the contexts were not necessarily

comparable. Indeed, while it was conceivable to speak of
the utilization of a watercourse, it was less conceivable to
speak of the utilization of the atmosphere, which was not
a resource whose benefits had to be shared equitably. The
need to protect the atmosphere stemmed, above all, from a
pollution and degradation problem whose scale should be
reduced. The analogy with the sea and watercourses was
thus not justified. The place accorded to equity in the juris-
prudence of the International Court of Justice, particularly
with regard to maritime delimitation, to which the Special
Rapporteur devoted several passages of his third report,
was not relevant to the matter at hand. It would therefore
be better to rephrase draft guideline 6 and to turn it into a
preambular paragraph. Also, if equity was to be mentioned
in the draft guidelines under consideration, it should be in
the context of the principle of common but differentiated
responsibilities and respective national capabilities, as was
the case in all the relevant instruments.

25. Concerning draft guideline 7, it was clear from what
the scientists had said at the meeting in early May that
geoengineering was a concept of great technical complex-
ity. Since it was also a discipline with regard to which,
by the Special Rapporteur’s own admission, the law was
still in its infancy, it did not seem opportune for the Com-
mission to venture to examine it, especially given the fact
that, under the 2013 understanding, the project should not
seek to fill gaps in existing law. Although geoengineer-
ing ostensibly covered activities for which environmen-
tal impact assessments seemed particularly necessary,
care should nevertheless be taken to ensure that the draft
guideline could not be interpreted a contrario as justifying
those activities, as the current text did by regulating but not
prohibiting them. In that connection, it should be recalled
that the 2015 Paris Agreement under the United Nations
Framework Convention on Climate Change contained no
mention of geoengineering in terms of the measures to be
taken. Regarding the Oxford Principles on climate geoen-
gineering governance, some people believed that they had
been established by supporters of testing and developing
geoengineering and that they should thus be approached
with caution.

26. Some authorities, such as the French National
Research Agency, had adopted a more neutral stand-
point. Following intensive work, the Agency had adopted
a report in which it recalled that geoengineering should
be viewed without any preconceived ideas and noted that
international law would have great difficulty in taking
into account all the questions raised by the issue of the
governance of geoengineering research. Under those cir-
cumstances, it was perhaps premature for the Commis-
sion to take a stance on the matter.

27. Mr. EL-MURTADI SULEIMAN GOUIDER said
that the third report usefully complemented the work
already completed, which had resulted, at the previous
session, in the adoption of five draft guidelines. Those
guidelines had been well received by States in the Sixth
Committee of the General Assembly, even though some
concerns had been voiced, largely regarding political and
technical aspects of the topic.

28. The report under consideration and the discussions
within the Commission prompted two remarks. First, the
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Special Rapporteur had fully respected the conditions
under which the Commission had agreed to include the
topic in its programme of work in 2013. The scope of
the draft guidelines was sufficiently broad to encompass
atmospheric degradation caused by both human activi-
ties and natural events. Pursuant to the aforementioned
conditions, the third report excluded questions related to
outer space, including its delimitation, and the question
of dual-impact substances. As for the other conditions,
it should be stressed, as many members of the Com-
mission had done, that the fact that the work should not
interfere with political negotiations regarding certain
issues and that it was not intended to fill gaps in existing
treaty regimes did not preclude the Commission from
highlighting those gaps or from examining any other
matter addressed in the context of negotiating a treaty.
Moreover, the fact that the Commission had undertaken
to leave aside certain questions, such as the liability of
States and their nationals, did not prevent it from refer-
ring to them.

29. The protection of the atmosphere was of vital impor-
tance to the international community, and, in its work on
the topic, it would be hard for the Commission not to take
account of well-established principles such as the princi-
ple of good neighbourliness, the principle of prevention,
the precautionary principle and the principle of sustain-
able development, or of some international obligations
in force, like the obligation to utilize the atmosphere for
peaceful purposes.

30. His second remark was more directly linked to the
third report, in which the Special Rapporteur dealt with
two important issues. The first concerned the obligation of
States to protect the atmosphere, establishing a clear dis-
tinction between the obligation to prevent transboundary
atmospheric pollution and the obligation to mitigate the
risk of global atmospheric degradation, and the second
concerned the sustainable and equitable utilization of the
atmosphere and the legal limits on certain activities aimed
at intentional modification of the atmosphere.

31. The dialogue with scientists had made it possible to
gain a better understanding of the complex physical phe-
nomena involved, but, as emphasized by one delegation
in the Sixth Committee, it might also give rise to mis-
leading conclusions, especially when many important ele-
ments were defined by physics and not by the law. The
Special Rapporteur also gave an account of developments
over the previous year, including the adoption of the post-
2015 development agenda and of the Paris Agreement
under the United Nations Framework Convention on Cli-
mate Change at the twenty-first session of the Conference
of the Parties to the United Nations Framework Conven-
tion on Climate Change. It would be helpful if, in future
reports, the Special Rapporteur took those developments
into account for the purposes of the topic.

32. In addition, while, at its previous session, the Com-
mission had requested States to provide information on
their legislation and on the judicial decisions of their
domestic courts concerning the protection of the atmos-
phere, only one State had done so, and it would be a good
idea for the Commission to reiterate the request in its
report on the current session.

33. In conclusion, he considered that the draft guide-
lines should be referred to the Drafting Committee.

34. Mr. AL-MARRI said that the protection of the
atmosphere affected the very existence of humanity. The
Commission had been able to capitalize on the experience
of specialists in the matter during the dialogue with scien-
tists, particularly regarding the impact of geoengineering.
Like the Special Rapporteur, he considered that, in order
to avoid any negative consequences, the protection of the
atmosphere had to be managed on an international level.

35. Concerning draft guideline 4 and the need for
transparency and for broad public participation in envi-
ronmental management, Governments did have a respon-
sibility in that regard and he supported the draft guideline
as well as draft guideline 6. Draft guideline 7 was linked
to the notion of common but differentiated responsibili-
ties, which was a complex issue, but one that was backed
by case law.

36. To conclude, he considered that the Commission
should be able to carry out its work on the topic success-
fully and that the progress achieved as a result would con-
tribute to international development.

37. Mr. KITTICHAISAREE said that he wished
to thank the Special Rapporteur for preparing such a
meticulous and well-documented report, especially as
the Commission’s work on the topic of the protection of
the atmosphere could have a real impact on the future of
humanity and, above all, on that of small island develop-
ing States.

38. It should be noted, however, that the analysis of the
burden of proof and standard of proof on paragraphs 26 to
31 of the third report was circular, ambiguous and incon-
clusive: ultimately, it did not provide an accurate picture
of the issue with regard to the protection of the atmos-
phere. The Special Rapporteur should have referred to the
judgment in the concerning Oil Platforms case, in which
the International Court of Justice spoke of “direct evi-
dence”, drawing a distinction between evidence that was
“highly suggestive” and that which was “conclusive”, and
made clear that the burden of proof lay with the claimant
State (paras. 59 and 71 of the judgment).

39. In paragraph 31 of his third report, the Special Rap-
porteur cited the Court’s judgment in the Corfu Channel
case. He should have noted that the Court used the terms
“conclusive evidence” and “degree of certainty” and said
that “[t]he proof may be drawn from inferences of fact,
provided that they leave no room for reasonable doubt”
(pp. 17-18). In the same vein, in the case concerning Mili-
tary and Paramilitary Activities in and against Nicaragua,
the Court held that it had to “attain the ... certainty” that
the facts on which the claim was based were “supported
by convincing evidence”, and that the evidence should be
“clear” (para. 29 of the judgment). In the case concerning
Armed Activities on the Territory of the Congo (Demo-
cratic Republic of the Congo v. Uganda), it alluded to the
need to establish the evidence on the basis of facts that it
regarded “as having been convincingly established” and
to “weighty and convincing” evidence (paras. 72 and 136
of the judgment), and, in the case concerning Application
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of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Ser-
bia and Montenegro), it reaffirmed that claims had to be
proved by evidence that was “fully conclusive” (para. 209
of the judgment).

40. The Special Rapporteur should have examined
whether the criteria used by the Court were applicable in
the context of environmental protection and in the light of
the other cases that he had mentioned; the Commission
might wish to do that in the commentaries to the draft
guidelines in question. Having said that, he was in favour
of referring the proposed draft guidelines to the Drafting
Committee, provided that they fell within the parameters
of the 2013 understanding.

41. Sir Michael WOOD said that he wished to thank the
Special Rapporteur for his third report and for his intro-
duction of it. He was grateful to him for having organized
another meeting with scientists, which he hoped would
become a tradition, given how useful it had proved to be.

42. The adoption of the Paris Agreement under the
United Nations Framework Convention on Climate
Change, to which the Special Rapporteur rightly drew
attention, was a major achievement. It served as a
reminder that States continued to strive to reach politi-
cal agreements that could make a real difference to the
situation. The success of the Conference of the Parties to
the United Nations Framework Convention on Climate
Change demonstrated that the Commission had been right
to decide to carry out its work on the protection of the
atmosphere in a manner that did not interfere with political
negotiations, including on climate change, ozone deple-
tion and long-range transboundary air pollution. In that
respect, as highlighted by Mr. Hmoud, the fact that the
authors of the Paris Agreement under the United Nations
Framework Convention on Climate Change had chosen to
use the expression “common concern of humankind” was
irrelevant to the topic at hand.

43. He remained unconvinced about the appropriate-
ness of examining the topic of the protection of the atmos-
phere. First, many multilateral agreements were already
devoted to the main risks to the environment; second,
the Commission’s work had the potential to touch upon
subjects that were being dealt with in sensitive ongoing
negotiations among States, including those related to the
Montreal Protocol on Substances that Deplete the Ozone
Layer, or even to negotiated texts that were in the pro-
cess of being ratified and implemented, such as the Paris
Agreement under the United Nations Framework Con-
vention on Climate Change. In any event, and as the Sixth
Committee had again recalled in 2015, the International
Law Commission should apply faithfully the understand-
ing on which it had made its consideration of the topic
conditional when it had decided to include the topic in
its programme of work in 2013. Indeed, the Special Rap-
porteur acknowledged the understanding in his third
report, though his reading of it was, in places, surprising.
Similarly, in various places, he used the term “law of the
atmosphere”, as though it were his ambition to establish a
new branch of international law. Yet, while it was indeed
what he had initially proposed to do, that proposal had not
been accepted.

44. Turning to the new draft guidelines, he shared many
of the views expressed by other members of the Com-
mission. It should be noted, in particular, that the Com-
mission had agreed in 2013 that the concept of common
but differentiated responsibilities would not fall within
the scope of the draft guidelines on the protection of the
atmosphere, yet the Special Rapporteur considered it in
depth before instead deciding to refer, in the draft pre-
amble, to “the special situation of developing countries”.
That phrase seemed to be somewhat rooted in the past, as
did the placement of “developing countries” in a category
of their own and the mention of a North/South divide, ter-
minological choices that were reminiscent of old debates
over a new global economic order. Since it covered out-
dated notions, the draft preamble, at least in its current
wording, should not appear in the draft guidelines.

45. The opening sentence of draft guideline 3 began
with the same language as draft guideline 4 as proposed
at the previous session, which had been criticized for
establishing an absolute and overly broad obligation, and
which had thus not been referred to the Drafting Commit-
tee. The addition, at the end of the sentence, of the words
“from transboundary atmospheric pollution and global
atmospheric degradation” did not change the fact that the
obligation placed on States was excessively broad. The
new draft guideline also contained two subparagraphs.
Subparagraph (a) stipulated that States should take appro-
priate measures in accordance with the relevant rules
of international law, which presumably meant the rules
applicable to the State concerned. Subparagraph (b) pro-
vided that the measures taken should be in accordance
with relevant conventions. Again, that probably meant the
conventions in force for the State concerned. However, as
other members of the Commission had pointed out, there
was no clear logical connection between the opening sen-
tence and the subparagraphs. If the Special Rapporteur’s
intention was for States to fulfil the obligation imposed
on them in the first sentence by the means described in
subparagraphs (a) and (b), he should say so more clearly.
The lack of logic in the draft guideline was further exacer-
bated by the fact that the adjectives “transboundary” and
“global”, which were used, in the opening sentence, to
qualify atmospheric pollution and atmospheric degra-
dation, respectively, did not appear in the text of the
subparagraphs.

46. Draft guideline 4, which laid down a general obli-
gation to take the necessary measures to “ensure an
appropriate environmental impact assessment”, was
problematic in several respects. First, the Special Rappor-
teur submitted that there was “so far” no comprehensive
global convention governing impact assessments, despite
then listing some of the numerous instruments that con-
tained provisions to that effect. Seemingly, his approach
was aimed at filling gaps in the treaty regimes, which
went beyond the Commission’s self-imposed mandate.
Second, as acknowledged by the Special Rapporteur,
impact assessment regimes varied from region to region
and from resource to resource. A draft guideline purport-
ing to establish a common framework for all regions and
resources was thus scarcely compatible with the fact that
the Commission should not seek to impose on current
treaty regimes legal rules or legal principles not already
contained therein. Third, as mentioned by other members
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of the Commission, there was no definition in the text of
the threshold of pollution or degradation above which the
provisions of the draft guideline became applicable. In
that respect, the Special Rapporteur referred merely to the
1991 Convention on environmental impact assessment
in a transboundary context and to the need to conduct an
impact assessment when consideration was being given
to a major project that was likely to have a significant
adverse environmental impact across boundaries. The
draft guideline could therefore be interpreted as imposing
on States an obligation to undertake an impact assessment
even for small-scale activities, which would be not only
disproportionate but also contrary to existing treaties and
to State practice and case law. If the Special Rapporteur
wished simply to restate the rule of customary interna-
tional law that placed that obligation on States, he should
draw upon the jurisprudence of the International Court of
Justice, in particular the judgment in the case concerning
Certain Activities Carried Out by Nicaragua in the Bor-
der Area (Costa Rica v. Nicaragua).

47. As Mr. Forteau had noted, draft guideline 5 raised
several questions. For example, it was not clear how one
should interpret the adjective “finite” in the context of the
provision, or whether it was appropriate to speak of “util-
ization” in relation to the atmosphere. Furthermore, the
Special Rapporteur contradicted himself, observing that
“the atmosphere is not exploitable in the traditional sense
of the word (such as in the context of mineral or oil and
gas resources)”, before adding that “any polluter in fact
exploits the atmosphere”. The arguments put forward to
explain that paradox were not convincing, especially as
they related primarily to the origin and use of the term
“sustainable development”, which was not used in the
draft guideline. The Drafting Committee might wish to
consider the issue.

48. Concerning draft guideline 6, it was worth recalling
that, while the expression “for the benefit of present and
future generations of humankind” was borrowed from
the United Nations Framework Convention on Climate
Change, it was approached from a different perspective.
In the Convention, the benefit of present and future gen-
erations was invoked to impose on States an obligation to
protect the climate system, whereas, in the third report, it
was mentioned in the much broader context of the “util-
ization” of the atmosphere. The draft guideline could thus
be read as requiring States to carry out certain activities in
the atmosphere for the economic benefit of future genera-
tions, which would raise issues that went far beyond the
topic under consideration. There was nothing in the third
report to indicate on what basis the Special Rapporteur
had given the draft guideline such a wide scope, or why
he had separated the provision from draft guideline 5,
which also addressed the sustainable utilization of the
atmosphere. Lastly, as pointed out by other members of
the Commission, the principle of equity was not a genu-
ine principle of international law and could not, therefore,
provide guidance to States.

49. Like previous speakers, he questioned the relevance
of draft guideline 7. The provision dealt with “[g]eo-
engineering activities”, but contained no definition of the
term, which did not appear to have any particular mean-
ing in international law. If the Commission decided to use

the term, it would thus need to explain what the activi-
ties in question were, or even define them, at least for the
purposes of the draft under consideration. According to
the Special Rapporteur, geoengineering was understood
as the “intentional large-scale manipulation of the global
environment”. That definition seemed to be too broad
and, in any case, did not explain the purpose of the draft
guideline. In the second sentence, it was stated simply
that environmental impact assessments were required for
“geo-engineering activities”. Once again, in addition to
failing to define an action threshold, the Special Rappor-
teur had the apparent intention of filling a gap in existing
treaty regimes.

50. As for the Commission’s future workplan, it was
not clear why the time frame between the first and sec-
ond readings of a draft text should differ depending on
whether it contained draft articles or draft guidelines. The
period of time between the two readings was not regu-
lated and certainly did not depend on the name given to
the text produced by the Commission. The practice was
for the period to be two years, and there must be good
reason for any proposed change.

51. He wished to thank the Special Rapporteur for tak-
ing account of some of the concerns expressed at the
previous session with regard to the future work of the
Commission, but noted nonetheless that the concerns that
he had voiced about the references to compliance and dis-
pute settlement — issues that were, in his view, too tech-
nical to be included in general guidelines — had not been
taken into consideration.

52. To conclude, with the possible exception of draft
guideline 7, he did not object to referring the draft pre-
amble and the draft guidelines to the Drafting Committee,
provided, however, that the Committee was ready to re-
examine all the issues raised during the debate on those
provisions. The Commission should not refer a draft text
to the Drafting Committee unless it considered that all its
provisions should appear in the final document.

Mr. Nolte, First Vice-Chairperson, took the Chair.

53. Mr. PETER said that the third report was not only
concise but also highly focused on the topic assigned to the
Special Rapporteur. The introduction, which was almost
in the form of a summary, helped the reader to evaluate
the content of the report itself. The third report, which
included proposals for five new draft guidelines and for
some adjustments to the preamble and to the wording of
draft guidelines 5 and 8, was easy to read and likely to be
of interest to the many people across the world who sup-
ported the protection of the environment in general.

54. Concerning the importance of working with sci-
entists, although it was a very technical subject, the Spe-
cial Rapporteur’s innovative idea of inviting scientists to
address the members had been of enormous benefit to the
topic and to the interests of the Commission. The involve-
ment of scientists in the work of the Commission had been
appreciated during the debates held in the Sixth Commit-
tee of the General Assembly in November 2015. Belarus,
Finland, on behalf of the Nordic States, and Singapore had
mentioned the relationship with the scientific community,
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while Austria had welcomed “the dialogue which the Com-
mission had had with scientists, thereby promoting a bet-
ter understanding of the complex physical phenomena
involved”.?” There was therefore no doubt that, if the Com-
mission truly wished to produce a high-quality document
that was scientifically irreproachable and based on the most
recent data, it would succeed in doing so.

55. Regarding the distinction between draft articles and
draft guidelines, he observed that, while the former could
give rise to a convention the provisions of which would
be binding on the parties, the latter were aimed only at
helping States to behave in a particular manner: they
were a form of gentlemen’s agreement that did not have
serious consequences, save for honour. Consequently, it
made little sense to approach the topic as though it were
a matter of life and death. Clearly, the Commission was
not drafting a criminal code providing for sanctions and
liabilities, and it would be better, given the nature of the
document under consideration, to exercise restraint dur-
ing the debate.

56. As to the preamble, he noted that members had
so far recommended inserting in it everything that they
deemed controversial. However, everyone was aware of
the nature and value of the preamble to a legal document:
according to case law, for example in Jacobson v. Massa-
chusetts, the preamble was not part of the document and
thus could not give rise to a dispute. A preamble was, in
the strict sense of the term, merely a form of guidance
as to the content of a document that was in keeping with
its spirit. It was thus regrettable that, owing to the legal
nature of the preamble, members should wish to consign
to it everything that could not be agreed upon or that was
subject to reservations, at the risk of it becoming a com-
pilation of ideas that was devoid of any scientific rigour.

57. It was regrettable that, instead of moving forward,
addressing fundamental issues and presenting sound argu-
ments, the Commission was hiding behind the so-called
“2013 understanding”. As he had already said several
times, that “understanding” undermined the reputation of
the Commission as a whole, since it was unfair and ran
counter to freedom of expression. He largely agreed with
the content and structure of the third report and would
limit himself to two general comments.

58. First, the way in which the topic of the protection
of the atmosphere was perceived by the Sixth Commit-
tee of the General Assembly was the subject of debate
within the Commission. Futile though it might be, that
debate should be based on hard facts and not on beliefs. It
emerged from the first two footnotes to paragraph 4 of the
third report that 31 States parties had welcomed the con-
sideration of the topic of the protection of the atmosphere
and that only 5 States had expressed scepticism. However,
some people spoke about those five States as though they
were the most numerous, while the majority opinion was
treated as negligible and not commented on.

59. Second, as for whether the atmosphere would
endure indefinitely, it appeared that some people were try-
ing to downplay the significance of destroying the atmos-
phere by saying, with regard to draft guideline 5, that “the

241 AIC.6/70/SR.17, para. 81.

atmosphere is still what it has always been — an envelope
of gases surrounding the Earth and of roughly the same
size”. Unless the Commission had misunderstood the sci-
entists’ message or decided to heed their opinions selec-
tively, it was clear that, owing to the rate of destruction
that it was suffering, the atmosphere would never be the
same again. It was the quality of the atmosphere, rather
than its very existence, that was the bone of contention.
Would it be credible, for example, to sanction the poach-
ing of elephants while affirming that they had always
been there and would never die out?

60. The beauty of the draft guidelines proposed by the
Special Rapporteur was their brevity and precision, which
removed any risk of speculating as to their interpretation.

61. Draft guideline 3, on the obligation of States to
protect the atmosphere, was very well conceived. Any
prudent State exercised due diligence in relation to all
activities that might affect the environment, especially
industrial activities. It was legitimate to extend that sov-
ereign duty to the prevention of atmospheric pollution: no
new obligation was being imposed on States; they were
merely being given guidance.

62. Draft guideline 4 was also well thought out and
useful — States usually undertook environmental impact
assessments before giving their approval to any large-
scale industrial activity. The draft text introduced two new
elements, namely: transparency in the performance of
environmental impact assessments; and the involvement
of the public in that exercise, which was logical, because
any damage to the environment affected the community.
Once the draft guideline had been adopted, environmen-
tal impact assessments would cease to be a bureaucratic
exercise and would be viewed from a social perspective.

63. The message contained in draft guideline 5, on the
sustainable utilization of the atmosphere, was simple:
one should live in the knowledge that no one would out-
live the Earth. The Earth’s resources should be utilized
with due consideration for future generations, who had
the right to live in a clean environment and atmosphere,
which could not, therefore, be destroyed before those
generations had been born. The draft guideline was thus
guided simply by logic.

64. Leaving aside semantic considerations, the notion
of equity was not complicated. It was not even to do with
ideology; it was about fairness. Therefore, in accordance
with draft guideline 6, it should govern the utilization of
the atmosphere. He did not see what was wrong with that
and considered that the draft guideline was very useful
for States. However, not everyone believed in fairness, as
was clearly demonstrated by the behaviour of some States
during the debates that had led to the adoption of the 1982
United Nations Convention on the Law of the Sea. With
regard, more particularly, to part XI of the Convention,
which was entitled “The Area”, some States had objected
to the exploitation and coordination of mining sites on the
deep seabed by the International Seabed Authority and
by its economic arm, the Enterprise, and had invoked the
concept of the common heritage of mankind put forward
by the Ambassador of Malta, Mr. Pardo, on the grounds
that it was a problem concerning third States. It had then
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taken 12 years, until 1994, to achieve a very watered-
down consensus in the field of the law of the sea, and it
would no doubt be necessary to raise awareness for a long
time in order for the public to appreciate fully the notion
of the equitable utilization of the atmosphere.

65. Draft guideline 7, on geoengineering, addressed
activities that, to some extent, affected the environment.
It called for such activities to be carried out with prudence
and caution, and for transparency and the performance of
environmental impact assessments prior to the granting of
a general licence or permit. It was an important guideline,
and he agreed with Mr. Al-Marri that the issue of geoen-
gineering should be looked at in depth.

66. In conclusion, in future reports, he would like the
Special Rapporteur to reproduce the draft texts examined
at previous sessions, including the preambular paragraphs,
as that would enable the reader to obtain information on
the status of the draft guidelines more easily and with no
risk of error. He warmly congratulated the Special Rap-
porteur on the outstanding quality of his work and invited
him not to be discouraged by negative comments. The
approach of inviting scientists was commendable, and
hopefully that collaboration, which was as useful as it
was instructive, would continue. As for the future work
of the Commission, the programme proposed by the Spe-
cial Rapporteur was perfect, especially as it prevented the
treatment of the topic from dragging on.

67. Lastly, he recommended that all the draft guidelines
should be referred to the Drafting Committee.

68. Mr. TLADI said that Mr. Peter’s statement prompted
two remarks. First, the Commission should not be any less
rigorous simply because it was producing draft guidelines
rather than draft articles. The fact that they were guide-
lines did not in any way diminish their value.

69. Second, he had never been in favour of the condi-
tions under which the Commission had agreed to include
the topic in its programme of work in 2013, but they had
been adopted by the Commission as a whole without any
objections from the members, so it was unacceptable to
contest them at the present juncture.

70. Mr. PETRIC said that, in his plea for the protec-
tion of the atmosphere, Mr. Peter had raised the issue, just
mentioned by Mr. Tladi, of the difference between draft
guidelines and draft articles. While it was true that the
Commission should not be any less rigorous when draw-
ing up guidelines, it should not formulate them in the same
way as it would formulate draft articles. In his opinion,
expressions such as “States have the obligation”, which
suggested that the Commission was establishing legal
obligations, had no place in a set of guidelines. His fears
were further confirmed by the fact that the Special Rap-
porteur planned to deal with dispute settlement, since he
did not see how guidelines could give rise to disputes.
Similarly, he was not convinced of the need for a pream-
ble in guidelines. He therefore requested that the Special
Rapporteur and the members of the Drafting Committee
strive to develop draft guidelines that were, of course, pre-
cise and clear, but that were not, in reality, legally binding
provisions, which might not garner the support of States.

71. Mr. SABOIA said that, like Mr. Petri¢ and Mr. Tladi,
he did not think that, just because the Commission was
formulating draft guidelines, it should be less precise
and rigorous in drafting them. As Mr. Petri¢ had said, the
guidelines should not be expressed as legal obligations,
either. In addition, provisions on implementation and dis-
pute settlement had no place in a set of draft guidelines.

72. However, some comments had been made during
the debate about issues that should be addressed. For
example, it had been said that referring to “the special sit-
uation of developing countries” in the preamble was tan-
tamount to going back in time 30 years, to the debate over
a new global economic order. He did not share that view
because, when it came to the environment and, in par-
ticular, to climate change, the special situation and needs
of developing countries were worth mentioning, since
some of them, like small island States, bore the brunt of
the effects of that change, which could cause damage that
was sometimes irreversible.

73.  Some of the criticisms of the proposed draft guide-
lines were perhaps justified, but the issues that they raised
could be resolved by the Drafting Committee.

74. Mr. KAMTO said that the members who had spo-
ken before him had raised points that should be clari-
fied. In its practice, the Commission always put the same
level of care into drafting its texts, regardless of the form
that it intended to give to the final outcome of its work —
draft guidelines, draft articles or draft conclusions, or
even, as with its study of the fragmentation of interna-
tional law, a doctrinal report. What could sometimes
pose a problem was that the Commission was not always
very clear about how it would like States to regard that
final outcome. It seemed to him that, when Mr. Peter had
contrasted “draft guidelines” with “draft articles”, he
had meant to say not that the Commission should be lax
in its work but that, in a set of guidelines, it could allow
itself to focus more on the progressive development of
law than on its codification. It was up to the Commis-
sion to tell States, in the general commentary or in an
introductory one, that some of its conclusions were not
sufficiently based on established practice for it to result
in codification.

75. Asto the remark by Mr. Petri¢ that guidelines should
not be drafted in the same way as draft articles, he noted
that there was at least one precedent, involving the Guide
to Practice on Reservations to Treaties,?*® the guidelines
of which established genuine obligations. In the case at
hand, the problem stemmed from the fact that the draft
guidelines on the protection of the atmosphere were not
very different, in their form, from draft articles. It was,
however, a general problem that could not be overcome
there and then, and perhaps the new Commission would
have to reflect on whether, when drawing up guidelines,
it wished to break with previous practice or maintain it,
while indicating in the commentary that the guidelines
were in no way binding on States.

28 General Assembly resolution 68/111 of 16 December 2013,
annex. The guidelines constituting the Guide to Practice on Reserva-
tions to Treaties adopted by the Commission and the commentaries
thereto are reproduced in Yearbook ... 2011, vol. 1l (Part Three) and
Corr.1-2, pp. 23 et seq.
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76. Mr. KITTICHAISAREE said that the issue should
be put in its proper perspective. The Commission had
included the topic of the protection of the atmosphere in
its long-term programme of work in 2011, and, since 2011
had been another year in which the General Assembly had
elected members of the Commission, he had spoken to
delegations in the Sixth Committee and in the General
Assembly and had noted that a very large number of States
had been extremely interested in the topic. When the new
Commission had met in 2012 and had begun to discuss
the topic, most members had still doubted the usefulness
of studying it; in 2013, the Commission had agreed to
include it in its programme of work subject to certain con-
ditions. Although he had not opposed those conditions,
he had said at the time that he feared they might deprive
the Commission’s work on the topic of all substance,
and he continued to believe that the Commission’s room
for manoeuvre in that regard was very limited. To those
members who considered that work on the topic should be
suspended or abandoned, he wished to say that the Com-
mission was not a political body and that, having adopted
the 2013 understanding, it should continue its work in line
with that understanding and avoid politicizing the debate;
the members of the Commission were legal experts and
their credibility was at stake.

77. Mr. PETER said that, the last time that he had
expressed similar views, two members of the Commis-
sion had directed some very harsh words at him, but he
had not deemed it worthwhile to reply. In the current dis-
cussion, however, fundamental issues had been raised and
called for a response.

78. Regarding the question of “draft articles” versus
“draft guidelines”, Mr. Kamto had given a very clear
explanation. Guidelines provided guidance and lent
themselves more readily to progressive development
than draft articles, but at no point had he personally said
that, because the Commission was developing guidelines,
it should not be as serious and professional as it would
be in the case of draft articles. Lastly, he recalled that he
had never been in favour of the 2013 understanding, but
had not formally opposed its adoption because he had felt
confronted by a form of blackmail: either the work was
made subject to that understanding or the topic would not
be included in the Commission’s programme of work.

79. THE VICE-CHAIPERSON, speaking as a mem-
ber of the Commission, said that the Special Rapporteur
had once again demonstrated his mastery of the subject
matter and had provided the Commission with a docu-
ment that would serve as an excellent basis for its future
work on the topic. He would concentrate on certain sub-
stantive issues and, to a lesser extent, on points of detail.
First, he supported the proposal for the Commission to
revise the provisionally adopted preamble by replacing
the words “pressing concern of the international commu-
nity as a whole” with “common concern of humanity”.
Like Mr. Tladi, he thought that the main reason why the
Commission had not chosen the term “common concern
of humanity” in the first place was that States had stopped
using it after the United Nations Framework Convention
on Climate Change. Now that the concept had been reaf-
firmed in the Paris Agreement under the United Nations
Framework Convention on Climate Change, that

argument was no longer valid. Moreover, he was not per-
suaded by the argument that the Agreement contained no
reference to, or did not address, the atmosphere as such,
but that it dealt instead with climate change, since those
concepts were inseparable, even if the word “atmosphere”
had broader implications than “climate change”.

80. As noted by Mr. Murphy and Mr. Tladi, the third
report went beyond the scope of the topic as defined in the
2013 understanding, in that it dealt with the precautionary
principle and with common but differentiated responsibil-
ities. The understanding could be criticized for excluding
such important aspects of the topic but, if the Commission
wanted to be able, in the future, to adopt decisions regard-
ing its work that took into account the views of different
members, such understandings needed to be respected.

81. He did not share Mr. Peter’s view that the under-
standing had given rise to a form of blackmail, since its
purpose had been simply to determine the scope of the
topic. He agreed with Mr. Tladi that, by not dealing with
certain issues, the understanding excluded all substan-
tive considerations that might lead to the conclusion
that a particular principle was recognized as a rule of
customary international law. He did not think that the
understanding was being respected if one established a
primarily terminological distinction between the precau-
tionary principle and a precautionary approach, or if one
used criteria that did not make it possible to establish a
distinction, such as burden of proof. On the other hand,
it should be recognized that there might be some over-
lap between the principle of prevention, which had been
included, and the precautionary principle, which had
not, and between the principle of the individual respon-
sibility of States, which had been included, and that of
common but differentiated responsibilities, which had
not. The Special Rapporteur could perhaps come to use-
ful conclusions on that basis, even if such conclusions
would not cover every aspect of the topic as he and oth-
ers saw it. Draft guideline 3 should therefore be formu-
lated more cautiously, and any commentary should not
address the precautionary principle.

82. He understood the point made by Mr. Kamto and
Mr. Peter that producing draft guidelines gave the Special
Rapporteur and the Commission more leeway. That being
said, the reasoning behind a particular guideline was of
great importance, and the Commission should be trans-
parent by indicating whether it reflected existing law or
political considerations.

83.  With regard to the reasoning that underpinned draft
guideline 3, he tended to share the view expressed by
Mr. Tladi, but also agreed with certain reservations voiced
by Mr. Murphy, Mr. Forteau and Sir Michael Wood about
the drafting. Unlike Mr. Forteau, however, he believed that
it might be justified, in some cases, to formulate and recog-
nize legal principles that were not specific enough to estab-
lish clear rules of conduct. Such principles could provide
general guidance and served an important purpose in many
legal systems. As had been mentioned, that was particularly
true in international law, for example in the Declaration on
Principles of International Law concerning Friendly Rela-
tions and Cooperation among States in accordance with the
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Charter of the United Nations,?*® which were not always
very precisely defined. That did not exclude, of course, that
general principles should be formulated prudently so as not
to produce unintended effects or overburden a law with
expectations that it could not fulfil.

84. Concerning draft guideline 4, he was impressed by
the analysis provided in the third report, but was not sure
that it supported the broad formulation of the proposed
draft guideline. After all, an environmental impact assess-
ment made sense only for projects whose potential impact
on the atmosphere as a whole could be measured. In that
respect, he tended to agree with Mr. Forteau that draft
guideline 4 was formulated too broadly.

85.  With regard to draft guideline 5, he had no objection
in principle to its underlying idea. While it might be true,
in a formal sense, that the atmosphere was technically not
finite, as Mr. Murphy had stated, he thought that it was
finite in terms of its essential function for humankind and
all States, as noted by Mr. Peter. That point could be clari-
fied in the commentaries. On the other hand, he doubted
that the expression “emerging principle under customary
international law” was appropriate to describe the draft
guideline. Like Mr. Tladi, he thought that the Commission
should distinguish as clearly as possible between lex lata
and lex ferenda, and not try to establish a legal defini-
tion of an “emerging principle”. It would therefore seem
preferable to replace the expression “is required under
international law” in subparagraph 2 with a more cautious
formulation, like the one used in subparagraph 1 of draft
guideline 5.

86. Lastly, like other members, he was not sure that the
Commission should explicitly address geoengineering
in a guideline, and he supported the comments made by
Mr. Murphy, who had cautioned against what the draft
guideline implicitly permitted. Should the Commis-
sion wish to retain draft guideline 7, he would propose
the deletion of the term “geo-engineering”, since the
essence of the text would remain. In substance, however,
he thought that the scope of the draft guideline should be
restricted to “activities intended to modify atmospheric
conditions” that “could affect the atmosphere as a whole”.
That could be the “threshold” that Sir Michael had identi-
fied as lacking.

87. To conclude, he supported the referral of draft guide-
lines 3, 4, 5 and 7, and draft preambular paragraph 4, to
the Drafting Committee, subject to the comments that he
had made about their substance and to their compatibility
with the 2013 understanding.

88. Mr. KAMTO said he was concerned that the issue
of the conditions under which the Commission had agreed
to study the topic in 2013 would arise every time that the
Commission examined a report by the Special Rapporteur,
who thus found himself somewhat trapped. He considered
that the best solution to the issue was the one advocated
by Mr. Forteau in his statement at the current meeting,
which he fully endorsed. Indeed, it was in terms of their
compliance with international law, and not with the 2013
understanding, that one should assess the legal validity of

29 General Assembly resolution 2625 (XXV) of 24 October 1970,
annex.

the draft guidelines proposed by the Special Rapporteur.
If the draft guidelines were grounded in international law
and sufficiently established in practice or, if necessary, by
international custom, there was no reason to reject them
and not to refer them to the Drafting Committee.

89. The CHAIRPERSON, speaking as a member of the
Commission, said that the 2013 understanding had been
adopted by consensus by all the members of the Com-
mission, even though the relevant travaux préparatoires
had been carried out by only a group of them. In addition,
he had always considered that the adoption of the under-
standing had simply been a way for the Commission to
define the scope of the topic, in the same way as it defined
the scope of other topics.

90. Mr. HMOUD said that, according to the 2013 under-
standing, the topic should not deal with the precautionary
principle, but it seemed to him to be debatable whether one
could disregard the principle, which underpinned three or
four of the proposed draft guidelines, when addressing the
protection of the atmosphere.

91. Mr. KITTICHAISAREE said that, to end the debate
over the 2013 understanding, the Commission could per-
haps give the Special Rapporteur the benefit of the doubt
and believe that the draft guidelines that he proposed
complied with the understanding, with the proviso that
the Drafting Committee should change them as appropri-
ate if it considered that they did not.

The meeting rose at 1 p.m.
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