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Secretariat were so diverse that the Treaty Section had cre-
ated varied search categories to match the possible options,
which confused matters even further for those studying the
subject. In his view, that state of affairs should prompt the
Commission to give some thought to the function of depos-
itary of international treaties, even though that would be
a separate topic, examining whether the depositary should
be considered a simple administrator of notifications or an
actor with the capacity to differentiate between the requests
it received from Member States and thus with a greater cap-
acity for legal analysis than might appear at first glance —a
hypothesis that States did not seem willing to accept when
it came to the United Nations Secretariat. In any case, it
was clear from his work that Member States were largely
unaware of the activities undertaken by the Secretariat in
its registration function and as depositary of treaties when
it came to provisional application; the criteria applied by
the Secretariat, whether they were considered the right
ones or not, derived from a decision by the General As-
sembly, which should, if it considered it relevant, review
them to see whether they did in fact correspond to State
practice. It was important to bear in mind that the regula-
tions on the registration of treaties had been adopted prior
to the 1969 Vienna Convention and had not been amended
since. In that regard, one of the first concrete outcomes of
the Commission’s work on the topic could be a review of
the regulations by the General Assembly to bring them in
line with current State practice in relation to the provisional
application of treaties. Such a review would also help bring
practice in line with the purpose and scope of article 25 of
the 1969 Vienna Convention and would then enable the
Secretariat to reflect new trends in contemporary practice
in that area in the Treaty Handbook,*?® the Final Clauses
of Multilateral Treaties: Handbook*? and the Summary of
Practice of the Secretary-General as Depositary of Multi-
lateral Treaties.**

44. The fourth report also contained valuable infor-
mation provided by other international organizations
concerning their practice, including the Organization of
American States, the European Union, the Council of
Europe, NATO and the Economic Community of West
African States, and he wished to express his thanks to
their legal departments for their contributions. All of the
examples given by the various organizations highlighted
the importance of provisional application when it came
to the commitments undertaken by States at the regional
level and its relationship with international organizations,
as well as its frequent use in the practice of the law of trea-
ties. Those elements would be very useful when it came
to considering the model clauses he would propose at the
next session, which would be an element of the guidelines
intended to serve as a guide to practice on provisional
application.

45. Further to the draft guidelines already presented to
the Commission, in his fourth report he proposed a single
additional draft guideline, entitled “Internal law and the

42 Treaty Handbook (United Nations publication, Sales No.:
E.02.V.2).

40 Final Clauses of Multilateral Treaties: Handbook (United Na-
tions publication, Sales No.: E.04.V.3).

41 Summary of Practice of the Secretary-General as Depositary of
Multilateral Treaties, ST/LEG/7/Rev.1 (United Nations publication,
Sales No.: E.94.V.15).

observation of provisional application of all or part of a
treaty”, which was based on article 27 of the 1969 Vienna
Convention. He recalled that, in his third report, he had
proposed a draft guideline 1 which included a limitation
clause that referred to the internal law of States. The Com-
mission members had been unanimous in the view that it
should not be suggested that international law was subor-
dinate to internal law. That had not been his intention; he
had merely wished to respond to the concerns expressed
by a number of States that provisional application should
take account of the rules of internal law. The Commission,
however, like the representatives in the Sixth Commit-
tee, had considered that such a provision might weaken,
even indirectly, article 27 of the 1969 Vienna Convention,
which was why it had been deleted from the revised ver-
sion of draft guideline 1 that he had referred to the Draft-
ing Committee. The new proposed draft guideline was not
intended to reopen the debate, but merely to add to the
draft guideline on the legal effects of provisional applica-
tion while taking account of the fact that the provisions
of article 46 of the 1969 Vienna Convention could only
be invoked within the limits of the scope of that article,
namely capacity to conclude treaties. He was aware that
some would argue that the text was not sufficient and
that the draft guidelines should make some mention of
the possibility that the agreement, in the broad sense, of
the States agreeing to provisionally apply a treaty could
establish a limitation based on internal law. In the light
of the debate on draft guideline 1 at the previous session,
however, he did not see the need to do so and believed that
the issue could be addressed in the commentaries.

46. In conclusion, he said that he would address in his
fifth report the various pending issues, such as the legal
effects of the termination of provisional application of
treaties that gave rise to rights for individuals, and would
submit to the Commission model clauses that would be
drafted on the basis of practice and could complement the
guidelines by offering States and international organiza-
tions useful guidance. The fifth report would also serve as
the basis for drafting the commentaries to the draft guide-
lines that had already been considered by the Commission
and, in some cases, adopted by the Drafting Committee.

The meeting rose at 11.35 a.m.
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Crimes against humanity (concluded)” (A/CN.4/689,
Part II, sect. C, A/CN.4/690, A/CN.4/698, A/
CN.4/L..873 and Add.1)

[Agenda item 9]
REePORT OF THE DRAFTING ComMmITTEE (concluded )”

1. Mr. STURMA (Chairperson of the Drafting Com-
mittee) introduced the sixth report of the Drafting Com-
mittee at the sixty-eighth session of the Commission, on
crimes against humanity, as contained in document A/
CN.4/L.873/Add.1, which reproduced the text, as provi-
sionally adopted by the Drafting Committee, of an addi-
tional paragraph, namely paragraph 7, to be inserted at the
end of draft article 5.

2. He recalled that he had introduced an earlier report
of the Drafting Committee on the topic (A/CN.4/L.873)
during the first part of the session on 9 June 2016.** That
report contained six draft articles provisionally adopted by
the Drafting Committee at the current session, including
draft article 5. It had been suggested during the plenary
debate that the Special Rapporteur draft a concept paper
on the issue of criminal responsibility of legal persons, for
use by the Drafting Committee when addressing the six
draft articles proposed by the Special Rapporteur in his
second report. However, due to a lack of time, the Draft-
ing Committee had not been able to consider the issue.
The Commission had subsequently decided to allocate a
further meeting to the Drafting Committee to consider the
question of the liability of legal persons.

3. Anprovision on that question had not been included in
draft article 5 as initially proposed in the Special Rappor-
teur’s second report (A/CN.4/690). However, the question
of the liability of legal persons in the context of crimes
against humanity had generated much discussion during
the plenary debate. At that time, there had been a diver-
gence of views in the Commission as to the advisability
of providing for such liability in the draft articles. It was
in the light of that debate that the Special Rapporteur
had been requested to draft the concept paper. The paper,
which had subsequently been presented to the Drafting
Committee, had explored various options to deal with
the issue, with a view to taking account of the different
points of view expressed in the plenary debate, includ-
ing: to make no mention of the matter in the draft arti-
cles; to insert a “without prejudice” clause, which would
be elaborated on in the commentaries; or to develop an
entire draft article, potentially modelled on article 26 of
the United Nations Convention against Corruption.

4. The Drafting Committee had also had before it a pro-
posal by the Special Rapporteur for a new paragraph 7
in draft article 5, which represented a possible via media
between the various approaches identified in the concept
paper. The formulation of the proposed paragraph 7 was
based on the wording of article 3, paragraph 4, of the
Optional Protocol to the Convention on the Rights of
the Child on the sale of children, child prostitution and

" Resumed from the 3312th meeting.
432 See the 3312th meeting above.

child pornography, to which 173 States were currently
parties. The paragraph also reflected the core aspects of
the corresponding article in the United Nations Conven-
tion against Corruption and would be supplemented by
an explanation in the commentary indicating that the lia-
bility identified in the paragraph was without prejudice
to the criminal liability of natural persons provided for
elsewhere in the draft article.

5. The same divergent opinions that had been voiced
in the plenary discussions had been maintained in the
Drafting Committee. The key issues of contention had
been whether and, if so, how the liability of legal per-
sons should be reflected in the draft articles. Various
drafting options and formulations had been explored,
including with the aim of rendering the language of the
Special Rapporteur’s proposed provision more flexible
or, conversely, stricter. Ultimately, a key consideration
for the Committee had been that the proposed provi-
sion was based on language, accepted by a large part of
the international community of States, which had been
intentionally drafted flexibly. However, it had not been
possible to reconcile the differences of opinion, and
paragraph 7, in the formulation proposed by the Special
Rapporteur, had been adopted provisionally following
an indicative vote.

6. The opening clause of the proposed paragraph, “Sub-
ject to the provisions of its national law”, was intended
to accord to the State considerable discretion as to the
measures that would be adopted; the obligation was
“[s]ubject to” the State’s existing approach to liability of
legal persons for criminal offences under its national law.
Such flexibility was further supplemented by an indica-
tion that a State would only be obligated to take measures
where it deemed it appropriate to do so in the context of
the offences referred to in draft article 5.

7. The phrase “shall take measures” was intended to sig-
nal a clear obligation for States to address the liability of
legal persons in the context of crimes against humanity.
At the same time, the language of paragraph 7 provided
States with considerable flexibility to shape those meas-
ures in accordance with its national law. It acknowledged
and accommodated the diversity of approaches adopted
in national legal systems, including with respect to the
definition of legal persons and the possible measures that
could be taken against legal persons.

8. The second sentence dealt with the question of the
possible measures to be taken. It provided that: “Sub-
ject to the legal principles of the State, such liability of
legal persons may be criminal, civil or administrative.”
Once again, the formulation, which was the same as that
found in the Optional Protocol to the Convention on the
Rights of the Child on the sale of children, child prostitu-
tion and child pornography, was designed to allow maxi-
mum flexibility with a view to accommodating different
legal traditions, hence the reference to “legal principles of
the State”. The provision acknowledged the diversity of
solutions adopted within national legal systems, and left
it for each State to choose from among three options to
secure the liability of legal persons, namely criminal, civil
or administrative. All of those matters would be further
developed in the corresponding commentary.
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9. In conclusion, he expressed the hope that the plenary
Commission would be in a position to adopt draft para-
graph 7 to draft article 5, as presented.

10. Mr. PETER said that he would like to congratulate
the Special Rapporteur on the flexibility he had shown.
He had supported the drafting of the new paragraph,
which could be applied to military contractors, who were
becoming increasingly active in armed conflict.

11. The CHAIRPERSON said that, if he heard no objec-
tion, he would take it that the Commission wished to adopt
draft article 5, paragraph 7, as contained in document A/
CN.4/L.873/Add.1.

It was so decided.

12.  Mr. KITTICHAISAREE said that he wished to place
on record his position concerning two points. First, he
wished to underline that his understanding of the wording
“each State shall” in paragraph 7 of draft article 5 meant
that implementation of the article was subject to the provi-
sions of national law. Second, as he had pointed out during
the deliberations of the Drafting Committee, the interna-
tional legal instruments cited in support of the new para-
graph mainly concerned the prosecution of legal persons,
as those legal persons were the main conduits or channels
for the commission of the crimes; hence the raison d’étre
of the international legal instruments in question, such as
the International Convention for the Suppression of the
Financing of Terrorism, the United Nations Convention
against Corruption and the Optional Protocol to the Con-
vention on the Rights of the Child on the sale of children,
child prostitution and child pornography. According to
him, paragraph 7 went, to a certain extent, beyond cur-
rent State practice. However, he had no objection to it,
since it might open up the way towards the prosecution of
legal persons for crimes against humanity. In that respect,
he noted that the reaction of States in the Sixth Commit-
tee would be of crucial importance for the Commission
to take into account during the second reading of draft
article 5, paragraph 7.

13. The CHAIRPERSON said it was his understanding
that the Special Rapporteur would prepare the relevant
commentary for inclusion in the report of the Commission
to the General Assembly on the work of its sixty-eighth
session.

Provisional application of treaties (continued) (A/
CN.4/689, Part I1, sect. G, A/CN.4/699 and Add.1,
A/CN.4/L.877)

[Agenda item 5]
FOURTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

14.  Mr. MURASE said that he wished to thank the Spe-
cial Rapporteur for his fourth report on the provisional
application of treaties (A/CN.4/699 and Add.1). As the
Special Rapporteur had noted, the objective of chapter 11
of the report was to respond to issues raised in the Sixth
Committee; therefore, the analysis contained therein was
not necessarily intended to provide a basis for the for-
mulation of new draft guidelines. However, the chapter

did not sufficiently clarify the relationship of provisional
application to the other provisions of the 1969 Vienna
Convention. The lack of clarity in the analysis might stem
partly from the inconsistent use of terminology, such as
the interchangeable use of the phrases “provisional appli-
cation” and “a treaty that was provisionally applied”,
which could give rise to misleading conclusions.

15. In section A, it seemed that the Special Rapporteur
was discussing not a reservation to a treaty but rather a
reservation to an agreement to apply a treaty provision-
ally. Although a State might agree to exclude or modify
the legal effect of the provisional application of a treaty
or unilaterally declare that it would provisionally apply a
treaty with certain exclusions or modifications, that did
not constitute a reservation to a treaty, as defined in arti-
cle 2, paragraph 1 (d), of the 1969 Vienna Convention,
since a reservation was, by definition, made to the treaty
itself. The section should perhaps instead have addressed
whether a reservation to a treaty could exclude or modify
the legal effect of a treaty during its provisional applica-
tion as well as after its entry into force.

16. Section B seemed to be the only section of the
fourth report directly relevant to the draft guideline pro-
posed at the current session. The Commission should be
cautious in drawing general conclusions or implications
from the Yukos case, which concerned the interpretation
of article 45 of the Energy Charter Treaty, since it should
be concerned rather with establishing general guidelines
on treaty law in the context of invalidity of treaties. The
Special Rapporteur’s statement in paragraph 64 of his
fourth report, with respect to the above-mentioned case,
that “the difference of approaches between an arbitral tri-
bunal and a national court may mean that each assigns
different weights to the interests of the investors, on the
one hand, and State sovereignty, on the other” was thus
overly simplistic. Moreover, the decision of the district
court in the Netherlands in the case was not final — a
notice of appeal had recently been issued — and similar
proceedings were taking place in other countries, so it
would be premature to take it as a basis on which to dis-
cuss the implications of the issue.

17. In the same section, the Special Rapporteur con-
sidered the relevance of article 46 of the 1969 Vienna
Convention and its provision that a State could invalidate
its consent to be bound by a treaty if that consent was a
manifest violation of a rule of its internal law of funda-
mental importance. However, he had not addressed two
important questions, namely whether consent to be bound
by a treaty included consent to apply a treaty provision-
ally or how article 46 could be reconciled with the fact
that a State often agreed to the provisional application of
a treaty only to the extent that its internal law permitted.

18. In his analysis in section C, the Special Rappor-
teur provided little analysis of the circumstances under
which a violation of a treaty that was provisionally
applied amounted to a “material breach” in the sense of
article 60 of the 1969 Vienna Convention. In that regard,
article 60, paragraph 3, of the Convention provided for
circumstances under which a material breach of a treaty
occurred after its entry into force. The Special Rapporteur
should have asked whether a material breach of treaty that
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was provisionally applied could occur under the same cir-
cumstances as provided for in that provision. More funda-
mentally, he did not distinguish between the termination
of a treaty as such and the termination of the provisional
application of a treaty. The reference to termination in
article 60 of the 1969 Vienna Convention concerned, of
course, the former, while the latter would be included in
the reference in the same provision to the “suspension of
the operation of a treaty”. As a result, he had failed to
address the matter of whether a material breach of a treaty
that was provisionally applied entitled parties to invoke
the breach as a ground not only for suspending the pro-
visional application of the treaty but also for terminating
the treaty itself.

19.  With respect to section D, he recalled that article 73
of the 1969 Vienna Convention stated that its provisions
would not prejudge any question that might arise in
regard to a treaty from a succession of States or from the
international responsibility of a State or from the outbreak
of hostilities between States. In his opinion, the scope of
that provision extended to a treaty that was provisionally
applied. Moreover, drafting guidelines on those issues
would go beyond the scope of the present project.

20. Chapter Il of the fourth report provided a summary
of the practice of international organizations in relation to
provisional application of treaties. However, as the Special
Rapporteur discussed two very different types of practice,
it was unclear what conclusions he was seeking to draw
from his analysis. In section A, the Special Rapporteur
considered the registration and depositary functions of
the United Nations, a subject of doubtful relevance to the
present topic. On the other hand, sections B to F, in which
the Special Rapporteur referred to practice related to trea-
ties to which regional organizations were parties, were
highly relevant. However, the only discernible conclusion
was that provisional application was important in treaties
involving regional organizations. His own view, stated
at the previous session, was that States and international
organizations should not be covered in the same set of
guidelines. More extensive comparative analysis needed
to be conducted on the provisional application of treaties
involving only States and those involving international or
regional organizations.

21. As to draft guideline 10, which appeared to follow
the structure of article 27 of the 1969 Vienna Convention,
he regretted the fact that no basis had been provided for
it in the Special Rapporteur’s fourth report. In his third
report,*® the Special Rapporteur had addressed the rela-
tionship of provisional application to article 27, but had
not indicated any practice to support his view that, once a
treaty was being provisionally applied, internal law might
not be invoked as justification for failure to comply with
the obligations deriving from provisional application. His
concern, therefore, was the relationship of the draft guide-
line to article 27. As had been discussed at the previous
session, States occasionally limited the legal effect of pro-
visional application of a treaty in accordance with their
internal law. Applying article 27 to provisional applica-
tion mutatis mutandis might contradict such State prac-
tice. More careful analysis of the relationship between

433 Yearbook ... 2015, vol. 1l (Part One), document A/CN.4/687.

provisional application and internal law was required
before a draft guideline was formulated on the matter.

22. Regarding future work on the topic, he would wel-
come an explanation from the Special Rapporteur as to
how the proposed model clauses on provisional applica-
tion would fit in with the draft guidelines.

23. In conclusion, he agreed to the referral of draft
guideline 10 to the Drafting Committee, on the under-
standing that the latter would address his concerns.

24. Mr. NOLTE said that he wished to thank the Special
Rapporteur for his rich report, which provided a meticu-
lous account of the topic. The fact that the Special Rap-
porteur had taken up proposals made by Member States
was to be welcomed, but the Commission also needed to
integrate all the various aspects of the topic, whether they
had been raised by Member States or not, into a cohesive
framework.

25. Regarding the section of the fourth report dealing
with reservations, he agreed with the statement in para-
graph 36 that “nothing would prevent the State, in princi-
ple, from effectively formulating reservations as from the
time of its agreement to the provisional application of a
treaty”. However, he would even go one step further and
say that a State that had formulated a reservation could
be presumed to intend that the reservation would apply
not only when the treaty entered into force but also to its
provisional application. It would be helpful for States if
the Commission were to spell out such a presumption, as
a matter of guidance.

26. He found the heading “Invalidity of treaties” some-
what confusing, as the section concerned did not so much
address that subject as the different aspects of the relation-
ship between a treaty and the internal law of a State. On a
more substantive point, paragraph 43 of the fourth report
should not ask to what extent the regime set out in art-
icle 25 of the 1969 Vienna Convention constituted a sort
of subterfuge for failing to comply with the requirements
of the internal law of each State. Article 25 was not a sub-
terfuge but rather a way offered by the Convention for
States to reconcile respect of their internal legal order and
the possible need to adapt their domestic law, on the one
hand, with the procedure for being bound by a treaty and,
on the other hand, beginning their cooperation under the
treaty before it could enter into force. It was of course true
that States could not invoke domestic law against their
obligations under a treaty; however, that was precisely
why they usually gave very careful consideration to the
extent of their commitment to provisionally apply a treaty.

27. It was therefore true, but also somewhat misleading,
when paragraph 49 of the fourth report emphasized that
a very different phenomenon occurred when the treaty
expressly referred to the internal law of the negotiating
States and subjected the provisional application of the
treaty to the condition that it would not constitute a vio-
lation of internal law. It was true that, if the treaty itself
limited the scope of the provisional application of a treaty
to the extent that it did not result in a violation of internal
law, the question of invocation of domestic law did not
arise. However, paragraph 49 was misleading because in
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such a case the question was no longer one of validity or
invalidity of a treaty, or of primacy of treaty law or inter-
nal law, but one of treaty interpretation.

28. More precisely, the question of interpretation related
to what the treaty said regarding the scope and content
of the obligations it established and whether it limited
those obligations so that they did not go beyond what was
permitted by the internal law of the negotiating States. It
was quite clear why States might have a very legitimate
interest in limiting the scope of provisional application,
pending the final entry into force of the treaty; negotiators
clearly needed to ensure that their respective States would
be able, under their domestic law, to apply the treaty pro-
visionally. Thus, a clause limiting the scope of provisional
application to the extent permitted by internal law had
nothing to do with the situation contemplated in article 46
of the 1969 Vienna Convention, namely the invocation of
internal law against an existing treaty obligation.

29. The Special Rapporteur elaborated on that question
by referring to the example of article 45 of the Energy
Charter Treaty, which had been interpreted in different
ways in the Yukos case: by an arbitral tribunal (Yukos Uni-
versal Limited (Isle of Man) v. the Russian Federation),
and subsequently by a Netherlands district court (The Rus-
sian Federation v. Veteran Petroleum Limited, et al). The
Commission should be extremely cautious about draw-
ing any general conclusions from that case, or endors-
ing one or other of the decisions because, as the intricate
but conflicting reasoning of the arbitral tribunal and the
Netherlands court had shown, the question of provisional
application in that case was complicated by the unusual
interplay between two different rules on provisional ap-
plication contained in the aforementioned article of the
Treaty. For that reason, it could not simply be said, as the
Special Rapporteur did in paragraph 54 of his fourth re-
port, that article 45, paragraph 2 (a), of the Energy Charter
Treaty “would seem to suggest that, if a signatory State
does not submit such a declaration, it is accepting the real
possibility of applying the treaty provisionally, as provided
for in article 45, paragraph 1”. The Netherlands court had
provided a very detailed explanation of why paragraphs 1
and 2 of article 45 operated independently of each other.
That explanation would have to be studied by the Com-
mission if it wished to adopt a position on the legal issues
which had arisen in that case. He did not fully agree with
the Special Rapporteur’s statement in paragraph 65 of the
fourth report that it would be premature to draw any con-
clusions from the decision by an internal tribunal — the
Netherlands court — since the parties affected could appeal
the decision. In fact, the Commission regularly quoted
or assessed decisions by internal courts that were under
appeal, not for their authority as a final resolution of the
case, but for the quality of their arguments. In that par-
ticular case, the Netherlands court had put forward some
weighty arguments, relying on the fact that article 45, para-
graph 1, of the Energy Charter Treaty referred not only to
the Constitution, but also to other “laws or regulations”
of the contracting States as limiting the scope of the pro-
visional application of the Treaty. Neither the arbitral tri-
bunal nor the Netherlands court had been of the opinion
that the State concerned could determine whether provi-
sional application would be consistent with its internal law,
as paragraph 53 of the fourth report seemed to suggest.

30. While it was unnecessary and inappropriate to adopt
a position on the question of the interplay between para-
graphs 1 and 2 of article 45 of the Energy Charter Treaty,
the Commission should make the general point that it was
permissible for parties to the Treaty to limit its provisional
application by invoking their internal law.

31. He therefore thought that proposed draft guide-
line 10 should address the most important concern,
namely that of the numerous cases where a treaty clause
establishing the obligation provisionally to apply the
treaty was itself limited in some way by the domestic law
of a signatory State.

32. Chapter Ill of the fourth report on the practice of
international organizations in relation to provisional
application of treaties was a mine of information, but he
was unsure whether it could be used as the basis for any
draft guidelines. The same could be said of paragraphs 88
to 101 on State succession.

33. Sir Michael WOOD, after thanking the Special Rap-
porteur for his fourth report, said that the Commission
could play a useful role in clarifying law and practice with
respect to the provisional application of treaties, which
was an important aspect of the law of treaties and of con-
siderable practical significance.

34.  While chapters Il and 111 of the fourth report contained
interesting analysis and information, the Special Rapporteur
did not indicate what he would like the Commission to do
with them. They could not — with one possible exception —
form the basis of a draft guideline. He wondered whether
they had been presented simply in order to provide the
Commission with background information, or whether they
were intended as groundwork for a study and, if so, how
such as study would be prepared. It was not easy to com-
ment on those chapters without knowing what the Special
Rapporteur’s intention had been in drafting them.

35. The aim of chapter II seemed to be to ascertain which
provisions of the 1969 Vienna Convention might be rele-
vant to provisional application, if only by analogy. How-
ever, the Commission should be cautious about reaching
conclusions by analogy. It would be better for that exer-
cise to be accompanied by the provision of examples of
State practice, where it existed. That said, he agreed with
most of the Special Rapporteur’s conclusions in chapter Il
and he shared Mr. Nolte’s views on reservations. The
paragraphs devoted to article 60 of the 1969 Vienna Con-
vention and the definition of “material breach” in para-
graph 3 (b) of that article had been particularly interesting.
However, he largely endorsed what Mr. Murase had said
with regard to the questions that should have been con-
sidered in that part of the report. On the other hand, he
disagreed with the Special Rapporteur’s conclusion in
paragraph 80 of the fourth report that “a trivial violation
of a provision that is considered essential may constitute a
material breach for the purposes of article 60 of the 1969
Vienna Convention”, which seemed to be based on the
text of article 60, on the case concerning the Gabcikovo—
Nagymaros Project and on a passage in a commentary to
article 60 by Bruno Simma and Christian Tams.** In that

44 B. Simma and C. Tams, “Article 60”, in O. Corten and P.
Klein (eds.), The Vienna Conventions on the Law of Treaties: A Com-
mentary, vol. II, Oxford University Press, 2011, pp. 1351 et seq.
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connection, he drew attention to the partial award made
by the Permanent Court of Arbitration on 30 June 2016 In
the Matter of an Arbitration under the Arbitration Agree-
ment Between the Government of the Republic of Croatia
and the Government of the Republic of Slovenia, signed
on 4 November 2009, regarding a territorial and maritime
dispute, in which the Court had considered the meaning of
article 60 with some care. The Court had first observed that
“Article 60, paragraph 3, subparagraph (b) does not refer
to the intensity or the gravity of the breach, but instead
requires that the provision breached be essential for the
accomplishment of the treaty’s object and purpose”. It
had then noted that “in international jurisprudence, very
few decisions have undertaken a thorough analysis of Art-
icle 60, paragraph 3”, and had concluded that it resulted
from the text of article 60, paragraph 3 (b), and from the
jurisprudence established in the advisory opinion on the
Legal Consequences for States of the Continued Presence
of South Africa in Namibia (South West Africa) notwith-
standing Security Council Resolution 276 (1970) and the
case concerning Military and Paramilitary Activities in
and against Nicaragua that “a tribunal having to apply
that provision must first determine the object and purpose
of the treaty which has been breached. Termination of a
treaty due to such a breach under Article 60, paragraph 1,
is warranted only if the breach defeats the object and pur-
pose of the treaty” (paras. 215-218 of the partial award).

36. He concurred with the Special Rapporteur and
Mr. Murase that it would be premature to draw any con-
clusions with respect to article 46 of the 1969 Vienna
Convention from the decisions of the arbitral tribunal
and the Netherlands court in the Yukos case, but he fully
endorsed the general point made by Mr. Nolte.

37. The paragraphs of the report on State succession
were very interesting. Language from the 1978 Vienna
Convention might assist the Drafting Committee, since
its clauses on provisional application were more detailed
than those of the 1969 and 1986 Vienna Conventions.

38. Turning to draft guideline 10, which was curiously
entitled “Internal law and the observation of provisional
application of all or part of a treaty”, he noted that no
explanation had been given of the wording chosen for the
guideline, which seemed to be connected in part with the
discussion of article 46 in the fourth report and with ref-
erences to internal law in earlier reports. It might also be
linked to the discussion of article 27 of the 1969 Vienna
Convention in the third report, where the Special Rap-
porteur asserted that this article “relates to the binding
nature of a treaty, which is determined exclusively by
international law, meaning that its execution by the par-
ties cannot depend on, or be conditional to, their respec-
tive internal laws”.*** The Special Rapporteur seemed to
have relied mainly on the 2009 interim award in the Yukos
Universal Limited (Isle of Man) v. the Russian Federation
case, but of course, as Mr. Murase had explained, things
had moved on since then.

39. The references to article 46 of the 1969 Vienna
Convention in the fourth report and in the draft guideline

435 Yearbook ... 2015, vol. 1l (Part One), document A/CN.4/687,
p. 66, para. 60.

seemed to imply that the provisions of internal law in
question were those regarding competence to agree to
apply a treaty provisionally. However, in paragraphs 49 to
63 of his fourth report, the Special Rapporteur discussed
the situation where internal law might limit or otherwise
define the international rights and obligations that flowed
from provisional application in cases where the provi-
sional application clause or the agreement itself so pro-
vided by referring to internal law, as the Energy Charter
Treaty did. Although the pertinence or otherwise of in-
ternal law was often the most important and most conten-
tious aspect of provisional application, draft guideline 10
seemed to be written as though internal law was always
irrelevant. That or some other guideline, or at least the
commentary, should make clear that this was not the case.

40. As for the future programme of work, he would
be interested to hear what thoughts the Special Rappor-
teur might have on the output of the Commission that
might emerge from the analysis of the relationship of
provisional application to other provisions of the Vienna
Convention(s). The suggestion that a recommendation
might be made to the Sixth Committee that the Secretariat
regulations and manuals on its functions as the registry
and depositary of treaties be revised could possibly be
considered when the Commission had completed its work
on the topic under consideration.

41. In conclusion, he would be happy to see draft guide-
line 10 referred to the Drafting Committee.

42. Mr. PARK commended the Special Rapporteur
on his fourth report and the useful addendum to it. He
agreed that the scope of the topic should be expanded to
encompass the practice of international organizations as
well as that of States. However, care should be taken to
ensure that, for the sake of clarity, the draft guidelines
did not refer to States and international organizations in
the same sentence.

43. With regard to the issue of reservations and provi-
sional application, there were, as far as he knew, no actual
instances of reservations being entered as from the time of
agreement to the provisional application of a treaty. The
question should therefore be addressed from a hypotheti-
cal perspective. In that regard, he concurred with the opin-
ion expressed by the Special Rapporteur in paragraphs 33
and 36 of his fourth report.

44. Since the provisional application of a treaty, or part
of a treaty, produced the same legal effects between the
parties concerned as a treaty that had entered into force,
there was no reason why article 19 of the 1969 Vienna
Convention and the reservations regime codified in the
Convention should not apply during provisional applica-
tion. Consequently, he agreed with what was said on that
subject in paragraph 23 of the fourth report.

45. Once again, as the provisional application of a treaty,
or part of a treaty, produced the same legal effects with re-
spect to invalidity as a treaty which had entered into force,
logically articles 27 and 46 of the 1969 Vienna Conven-
tion should also be pertinent in that case. Since a State
had to meet very strict conditions in order to invoke art-
icle 46, the question which deserved some consideration
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was whether, when a treaty was being applied provision-
ally, article 46, paragraph 2, should be interpreted loosely
in order to make it easier for a State to invoke that clause.
That question should be examined in the light of State
practice. He agreed that the draft guidelines should cover
the rules established in the above-mentioned articles 27
and 46. Although he basically supported draft guide-
line 10 proposed by the Special Rapporteur, he suggested
amending its text to read as follows:

“A State that has consented to apply a treaty or a
part of a treaty provisionally may not invoke the provi-
sions of its internal law as justification for its failure
to perform a treaty or a part of a treaty which is being
applied provisionally. This rule is without prejudice to
article 46 of the 1969 Vienna Convention.”

46. Since articles 47 to 53 of the 1969 Vienna Conven-
tion also came into play mutatis mutandis when a treaty
was applied provisionally, it would be advisable to adopt
a draft guideline on the Convention’s general application
mutatis mutandis in those circumstances.

47. It was necessary to discuss the termination or sus-
pension of the provisional application of treaty as a con-
sequence of a breach thereof, since article 25 of the 1969
Vienna Convention was silent on that matter. Suspension
or termination could take the forms contemplated in arti-
cle 60 of the Convention, but the difficulty in the context
of provisional application lay in the notion of a mate-
rial breach. When only part of a treaty was provisionally
applied, both the defaulting State and the State invoking
the breach must apply that part of the treaty. If the material
breach concerned a part of the treaty that was not applied
provisionally, then the situation would be regulated by
article 18 of the Convention. It would also be necessary
to discuss whether the notion of a material breach should
be applied more loosely when a treaty had not entered
into force and was being applied provisionally, or whether
it applied in the same way as it would if the treaty had
already entered into force. As the 1969 Vienna Convention
also covered many other forms of termination of the oper-
ation of a treaty in articles 54 to 64, it would be essential
to consider whether not only article 60, but also articles 61
and 62, were of relevance to provisional application.

48. As issues of State succession were covered suf-
ficiently in the 1978 Vienna Convention, the Commis-
sion did not need to discuss them in the context of the
present topic.

49. With regard to the practice of international organi-
zations and the work of the United Nations Secretariat, he
observed that States used a wide variety of formulas to
agree to the provisional application of treaties. As such,
it was necessary either to adopt a new guideline, entitled
“Use of terms”, or to provide definitions in one of the
existing guidelines. With respect to the word “unilateral”,
which appeared in the Treaty Handbook*® prepared by
the Treaty Section of the United Nations Office of Legal
Affairs and was emphasized in the fourth report, he won-
dered whether that emphasis related to draft guideline 5.
The Treaty Handbook was not based on State practice
but was intended as a practical guide. Even if provisional

4% Treaty Handbook (United Nations publication, Sales No.:
E.02.V.2).

application was a unilateral act by a State, the issue needed
to be examined carefully and in depth because such uni-
lateral acts were subject to various conditions.

50. While supporting the inclusion of model clauses
regarding provisional application in the future programme
of work on the topic, he expressed uncertainty about the
eventual outcome of research concerning the provisional
application of treaties that enshrined the rights of indi-
viduals. If the Special Rapporteur intended to cover the
areas of taxation, investment and protection of human
rights, the legal issues involved would become more
complicated. To protect the rights of individuals, a State
would certainly insist on a termination clause being fully
applied by analogy with the termination of provisional
application, which would give rise to a debate concerning
the period of notice that might be required before pro-
visional application could be terminated unilaterally. A
relevant example was cited in the literature, concerning a
dispute between Switzerland and another State concern-
ing the termination of a bilateral taxation treaty that was
being applied provisionally. Switzerland had maintained
that the principle of good faith imposed an obligation
on the other party to respect the six-month notice period
for denunciation contained in the treaty, while the other
State had argued that provisional application would cease
immediately. Bearing in mind the differing views held by
States, the issue should be approached with care.

51. Mr. KOLODKIN said that he supported the Special
Rapporteur’s conclusion, set out in paragraph 46 of his
fourth report but already contained in his third report, that
article 27 of the 1969 Vienna Convention applied to the
provisional application of a treaty, as had been confirmed
by the Constitutional Court of the Russian Federation and,
in his view, in the Yukos and Kardassopoulos v. Georgia
cases, to which a significant part of the fourth report was
dedicated. The former case had not yet ended; he awaited
further rulings with interest. It was not for the Commission
to discuss whether the arbitral tribunal or the Netherlands
court was in the right, but he drew attention to the fact that
the latter had not invoked article 46 of the 1969 Vienna
Convention in its ruling, indicating that it did not see it
as part of the law applicable in that instance. The Russian
Federation had also not referred to article 46 in support of
its arguments. In that regard, he took issue with the Spe-
cial Rapporteur’s statement in paragraph 56 of his fourth
report concerning incompatibility between the provisions
of a treaty applied provisionally and the constitution of
a signatory State: in his view, the Netherlands court had
not considered the relationship between the Energy Char-
ter Treaty and the Constitution of the Russian Federation,
but that between the Treaty, particularly article 26 thereof,
and Russian laws and regulations. That was a vital aspect
of the court’s ruling. Even in its consideration of Russian
constitutional law, particularly the separation of powers
and the competence of the executive and legislative au-
thorities in the sphere of treaties and dispute resolution,
the Netherlands court had not turned to article 46 of the
1969 Vienna Convention. The issue of the validity of the
consent of the Russian Federation to the provisional ap-
plication of the Treaty had not been examined.

52. In the present context, the rulings of the arbitral tri-
bunal and the Netherlands court in the Yukos case were of
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interest not in terms of the applicability of article 46 to the
provisional application of treaties, but rather in terms of
whether the theory that article 27 of the 1969 Vienna Con-
vention applied mutatis mutandis to treaties being applied
provisionally should be supplemented by the conclusion
that the obligations arising from treaties being applied
provisionally could be restricted if so provided for in
the treaty or an agreement on the provisional application
thereof, or by the national legislation of the State applying
a treaty provisionally. Draft guideline 10 reproduced arti-
cle 27 mutatis mutandis, but the Special Rapporteur had
not appended any additions, reservations or restrictions;
however, States agreeing on the provisional application of
a treaty could restrict the obligation to apply it such that it
would involve only those provisions that were compatible
with the internal law of the State in question. In the Yukos
Universal Limited (Isle of Man) v. the Russian Federation
case, the Permanent Court of Arbitration had recognized
that “parties negotiating a treaty enjoy drafting freedom
and could ... overcome the ‘strong presumption of the
separation of international from national law.” Indeed, par-
ties to a treaty are free to agree to any particular regime.
This would include a regime where each signatory could
modulate (or eliminate) its obligation of provisional
application based on consistency of each provision of the
treaty in question with its domestic law” (para. 320 of the
interim award). Article 45 of the Energy Treaty Charter
was intended as a restriction or limitation clause. There
existed, therefore, State practice and court decisions dem-
onstrating that States could agree to restrict the obliga-
tions arising from a treaty being applied provisionally in
line with the limits of internal law. A separate issue, also
discussed in the Court’s ruling in the Yukos Universal
Limited (Isle of Man) v. the Russian Federation case, was
the importance of any such agreement being clearly and
unambiguously expressed, although in practice States did
not always achieve such clarity and unambiguity, nor was
it always the intended outcome of negotiations.

53. He suggested that a paragraph stating that States
could agree to restrict the obligations arising from a treaty
being applied provisionally in line with the limits of their
internal law be added to draft guideline 10 or set out in a
separate draft guideline. In that respect, he agreed with
what had already been said. He further suggested that
draft guideline 10 contain a provision to the effect that
States should strive to draft limitation clauses clearly and
unambiguously and that similar wording be included in
the commentary. He understood that the Special Rappor-
teur intended to prepare a model limitation clause. With
those remarks, he expressed support for referring draft
guideline 10 to the Drafting Committee.

54. The Special Rapporteur was not proposing to for-
mulate a draft guideline on the issue of reservations and
provisional application, observing that treaty provisions
on provisional application made no mention of reserva-
tions. In paragraph 33 of his fourth report, he stated: “One
conclusion that may be drawn from this analysis is that a
State may formulate reservations with respect to a treaty
that will be applied provisionally if that treaty expressly
so permits and if there are reasons to believe that the
entry into force will be delayed for an indefinite period
of time.” In paragraph 34, he went on to state that “in the
absence of proof of any type of practice in this regard, it

is unnecessary to make an analysis in the abstract, as has
been suggested. As a corollary, no case has been identified
in which a State has formulated reservations at the time of
deciding to apply a treaty provisionally.”

55. He drew attention to the declarations made by Italy,
the United States and Japan regarding their provisional
application of the Wheat Trade Convention, 1986, all of
which referred to the Conventionbeing applied provision-
ally within the limitations of internal legislation. Although
the statements, which were very similar in essence, were
couched as limitation clauses, they were also reservations.
However, he was not aware that any of the States parties to
the Convention had objected to those reservations, despite
their general nature, which left other States applying the
Convention to guess what effect they would have in prac-
tice. Although those reservations were few and applied
only to a single instance of provisional application, and
their significance was therefore limited, they were none-
theless of interest: they raised the possibility that it might
be worth looking further for other such examples and they
supported the Special Rapporteur’s view, set out in para-
graph 36 of his fourth report, that nothing would prevent
the State, in principle, from effectively formulating reser-
vations as from the time of its agreement to the provisional
application of a treaty. That view would hold true unless a
treaty or agreement on the provisional application thereof
provided otherwise. He again suggested that consideration
be given to formulating a draft guideline on reservations
and the provisional application of treaties. The examples
given and the lack of objections expressed indicated that
limitation clauses could exist in various forms.

56. With regard to the succession of States, he ex-
pressed the view that the Commission had taken a more
nuanced approach to provisional application in its work
on the draft articles on succession of States in respect of
treaties*® than in its work on the draft articles on the law
of treaties.*®® In particular, it had distinguished between
the provisional application of bilateral and multilateral
treaties, and also between the provisional application of
restricted treaties and other treaties. Issues relating to the
provisional application and termination of provisional
application of a treaty were resolved depending on the
nature of the multilateral treaty in question. The 1978
Vienna Convention mirrored that approach.

57. Such nuances were largely dictated by the fact that
the situation involved succession and provisional applica-
tion of treaties with respect to newly independent States.
Perhaps the Commission should give further consideration
to whether the details of provisional application depended
on the nature of the treaty concerned. Did the nature or
content of the treaty have any effect on agreeing to pro-
visional application, on who should be party to such an
agreement, or on who should give consent to provisional
application? For example, if a multilateral treaty set out
only mutual obligations, then it seemed that it would only

47 The draft articles on succession of States in respect of treaties and
the commentaries thereto are reproduced in Yearbook ... 1974, vol. 1l
(Part One), document A/9610/Rev.1, pp. 174 et seq.

4% The draft articles on the law of treaties adopted by the Com-
mission at its eighteenth session (1966) with commentaries thereto
are reproduced in Yearbook ... 1966, vol. I, document A/6309/Rev.1,
Part 11, pp. 177 et seq.
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be possible to apply it provisionally between a State that
had only just begun the process of acceding to the treaty
and individual parties. In that case, the consent of all par-
ties to the treaty to its provisional application with respect
to the acceding State would be needed. If the treaty in-
cluded erga omnes obligations, would the consent of all
parties be required for it to apply provisionally? Similarly,
would the consent of all parties to a treaty establishing an
international organization be required for it to apply pro-
visionally with respect to a State acceding to it?

58. With regard to the termination of provisional appli-
cation, the 1978 Vienna Convention was interesting for
a number of reasons. In its article 29, alongside “notice
of its intention not to become a party”, it contained the
term “reasonable notice of termination”. The 1969 Vienna
Convention did not provide for the latter. It might be
worth looking more closely at the provisions of the 1978
Vienna Convention on provisional application. The draft
guidelines already agreed by the Drafting Committee
were fairly general in nature, and the Commission’s work
on the topic might benefit from a more detailed approach.

59. Some treaties, including the Wheat Trade Conven-
tion, 1986, had provisions on provisional application
that determined the status of a State applying the treaty
provisionally as a party or provisional party to the treaty,
but others were silent on the matter. Could there be said
to be a general rule that a State provisionally applying a
treaty that had come into force was a party to that treaty,
or should each case be looked at individually? Given its
significance in practice, the issue was one that the Special
Rapporteur might wish to examine.

The meeting rose at 11.45 a.m.

3326th MEETING
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Suleiman Gouider, Ms. Escobar Hernandez, Mr. For-
teau, Mr. Gomez Robledo, Mr. Hassouna, Mr. Hmoud,
Ms. Jacobsson, Mr. Kamto, Mr. Kittichaisaree, Mr. Kolod-
kin, Mr. Laraba, Mr. McRae, Mr. Murase, Mr. Murphy,
Mr. Niehaus, Mr. Nolte, Mr, Park, Mr. Peter, Mr. Petric,
Mr. Saboia, Mr. Singh, Mr. Sturma, Mr. Tladi, Mr. Valen-
cia-Ospina, Mr. Vazquez-Bermudez, Mr. Wako, Mr. Wis-
numurti, Sir Michael Wood.

Organization of the work of the session (concluded)”
[Agenda item 1]
1. The CHAIRPERSON said that the Enlarged Bureau

had met to consider the programme of work for the
remainder of the session. Given that, to date, only the

“ Resumed from the 3321st meeting.

English and Spanish versions of the fifth report of the Spe-
cial Rapporteur on the topic of immunity of State officials
from foreign criminal jurisdiction (A/CN.4/701) had been
issued, several members had expressed concern that the
Commission was scheduled to consider the report before
it had been translated into all the official languages. Fol-
lowing extensive consultations, it had been agreed that
the Special Rapporteur would introduce her fifth report
on 25 July 2016, as indicated in the programme of work,
and that any member wishing to take the floor on the topic
could do so on the understanding that the discussion on
the topic would not be concluded nor would the Special
Rapporteur summarize the discussion on the topic at the
current session. In short, the discussion of the topic would
begin during the current session and would continue dur-
ing the sixty-ninth session in 2017. The CHAIRPERSON
said he took it that the Commission wished to adopt the
programme of work on that understanding.

It was so decided.

Provisional application of treaties (continued) (A/
CN.4/689, Part II, sect. G, A/CN.4/699 and Add.1,
A/CN.4/L.877)

[Agenda item 5]
FOURTH REPORT OF THE SPECIAL RAPPORTEUR (cOntinued )

2. The CHAIRPERSON invited the members of the
Commission to resume their consideration of the fourth
report of the Special Rapporteur on the provisional appli-
cation of treaties (A/CN.4/699 and Add.1).

3. Mr. MURPHY said that he wished to thank the Spe-
cial Rapporteur for his fourth report on the topic and
for his detailed introduction of it at the Commission’s
3324th meeting. In chapter II of his report, the Special
Rapporteur had examined the relationship of provisional
application to the other provisions of the 1969 Vienna
Convention. Although that analysis was generally inter-
esting, it was perhaps a bit too focused on the questions
that had been raised by a few delegations in the Sixth
Committee. Although it was certainly appropriate and
important to pay attention to the views of States, the Com-
mission worked best when it approached its topics holisti-
cally, engaging in research and analysis pertinent to the
project as a whole, rather than trying to address points
of interest raised by only a few States. Thus, while the
issues addressed in chapter II of the fourth report might
have provided answers to those States, for the most part,
the analysis it contained did not appear to lead anywhere,
and it was not at all clear that the questions asked by those
States were actually the ones addressed in the report. For
example, paragraph 72 indicated that “a number of dele-
gations” had referred to the importance of addressing the
relationship between article 60 of the 1969 Vienna Con-
vention and provisional application. Yet the five States
that had purportedly raised that point (Canada, Greece,
Ireland, Kazakhstan and Romania) had not actually asked
the Commission for an analysis of article 60. Rather, they
had been interested in knowing how an agreement to
apply atreaty provisionally was terminated or suspended,
without ever having expressly claimed that article 60 was
relevant when answering that question. On the contrary,





