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forms—agreements and unilateral acts—but also to sub-
stance, since they underlined the subsidiary nature of the
draft articles.

39. Some members had underlined that, as currently
formulated, draft articles 3 and 4 were not dependent on
a resolution of the issue of whether there was a general
principle guiding succession in respect of State responsi-
bility. As had been noted by one member, those draft art-
icles could apply to both non-succession and succession
situations as a default rule. They would, of course, serve
different purposes. He wished to make clear that in fu-
ture reports he had no intention of replacing a general rule
of non-succession with a general rule of succession. He
did not believe there was automatic succession in all situ-
ations. Instead, future reports would propose a set of rules
for different categories of succession. In the case of the
default rule of non-succession, agreements and unilateral
declarations could still provide for the transfer of certain
rights and obligations. In the case of the possible rule of
succession, agreements could provide both for limitation
and for distribution of rights and obligations among sev-
eral successor States, if appropriate.

40. In his view, it was useful to have such general provi-
sions in draft articles 3 and 4 at the beginning of the draft
because they avoided the need for repeated references to
agreements and unilateral agreements in each succeeding
draft article.

41. He fully agreed with those members who had noted
the need for a stand-alone draft article underlying the sub-
sidiary nature of the draft articles. It was in fact his inten-
tion in that connection to propose either a new draft article
or a new introductory paragraph for draft article 3.

42. He also agreed with those members who had
observed that draft article 4, paragraph 2, should more
clearly refer to all the relevant conditions set out in the
Commission’s Guiding Principles applicable to unilateral
declarations of States capable of creating legal obliga-
tions.*” Although it had been his intention to cover other
conditions, in addition to the reference to “clear and spe-
cific terms”, he could agree to replacing the general refer-
ence to rules of international law applicable to unilateral
acts of States with more specific language.

43. Many members had expressed support for the fu-
ture programme of work. In his view, the programme was,
and should remain, flexible enough to accommodate new
research and the results of debates in the Commission. As
had been suggested by Ms. Escobar Hernandez, certain
questions could be addressed at an earlier stage than the
fourth report.

44. The debate had shown that most speakers were in
favour of sending the draft articles to the Drafting Com-
mittee, while some would prefer to refer only draft art-
icles 1 and 2. Mr. Huang, Mr. Reinisch and Sir Michael
Wood were against referral of the draft articles. His clear
preference would be to send draft articles 1 and 2 to the

47" The Guiding Principles adopted by the Commission and the
commentaries thereto are reproduced in Yearbook ... 2006, vol. Il
(Part Two), pp. 161 et seq., paras. 176-177.

Drafting Committee to enable it to start work on them that
week. He also preferred to send draft articles 3 and 4 to
the Committee but with the understanding that they would
stay within the Drafting Committee until the following
session, when members of the Commission would have
a clearer picture of residual rules on non-succession and
succession to be proposed in the second report.

45.  Mr. REINISCH said that, as the Special Rapporteur
had explicitly referred to the hesitation he had expressed
with regard to sending the draft articles to the Drafting
Committee, he wished to make clear that he would join
the consensus, if one emerged, regarding the proposal
made by the Special Rapporteur to keep draft articles 3
and 4 in particular within the Drafting Committee.

46. The CHAIRPERSON said that he took it that the
Commission wished to refer draft articles 1 to 4 to the
Drafting Committee, taking into account the comments
and suggestions made in the plenary and with the under-
standing that draft articles 3 and 4 would stay within the
Drafting Committee until the following session, when
members of the Commission would have a clearer picture
of residual rules on non-succession and succession to be
proposed in the second report.

It was so decided.
Organization of the work of the session (concluded)
[Agenda item 1]

47. Mr. RAJPUT (Chairperson of the Drafting Com-
mittee) said that the Drafting Committee on the topic
of succession of States in respect of State responsibility
was composed of the following members: Mr. Sturma
(Special Rapporteur), Ms. Escobar Hernandez, Ms. Gal-
vao Teles, Mr. Grossman Guiloff, Mr. Hmoud, Mr. Jal-
loh, Mr. Kolodkin, Ms. Lehto, Mr. Murase, Mr. Murphy,
Mr. Nguyen, Mr. Park, Mr. Reinisch, Mr. Ruda Santo-
laria, Mr. Vazquez-Bermudez, Sir Michael Wood and
Mr. Aurescu (Rapporteur), ex officio.

The meeting rose at 4 p.m.
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Peremptory norms of general international law
(jus cogens)*® (concluded)” (A/CN.4/703, Part II,
sect. C, A/CN.4/706)

[Agenda item 7]
INTERIM REPORT OF THE DRAFTING COMMITTEE*"

1. Mr. RAJPUT (Chairperson of the Drafting Com-
mittee) introduced the titles and texts of draft conclu-
sions 1,2, 3,4, 5, 6 and 7, as provisionally adopted by the
Drafting Committee, which read:
“Draft conclusion 1. Scope

“The present draft conclusions concern the identifi-
cation and legal effects of peremptory norms of general
international law (jus cogens).

“Draft conclusion 2 [3 (2)]. General nature of peremp-
tory norms of general international law (jus cogens)

“Peremptory norms of general international law
(jus cogens) reflect and protect fundamental values
of the international community, are hierarchically su-
perior to other rules of international law and are uni-
versally applicable.

“Draft conclusion 3 [3 (1)]. Definition of a peremptory
norm of general international law (jus cogens)

“A peremptory norm of general international law
(jus cogens) is a norm accepted and recognized by
the international community of States as a whole as a
norm from which no derogation is permitted and which
can be modified only by a subsequent norm of general
international law having the same character.

“Draft conclusion 4.  Criteria for identification of a per-
emptory norm of general international law (jus cogens)

“To identify a peremptory norm of general inter-
national law (jus cogens), it is necessary to establish
that the norm in question meets the following criteria:

“(a) 1itis a norm of general international law; and

“(b) it is accepted and recognized by the inter-
national community of States a whole as a norm from
which no derogation is permitted and which can be
modified only by a subsequent norm of general inter-
national law having the same character.

“Draft conclusion 5.  Bases for peremptory norms of
general international law (jus cogens)

“l. Customary international law is the most com-
mon basis for peremptory norms of general inter-
national law (jus cogens).

“ Resumed from the 3374th meeting.

48 At its 3374th meeting, on 13 July 2017, the Commission de-
cided to change the name of the topic from “Jus cogens” to “Per-
emptory norms of general international law (jus cogens)” (see the
3374th meeting above, p. 230, para. 42).

40 Meeting document (distribution limited to the members of the
Commission).

“2. Treaty provisions and general principles of
law may also serve as bases for peremptory norms of
general international law (jus cogens).

“Draft conclusion 6. Acceptance and recognition

“l. The requirement of ‘acceptance and recogni-
tion’ as a criterion for identifying a peremptory norm
of general international law (jus cogens) is distinct
from acceptance and recognition as a norm of general
international law.

“2. To identify a norm as a peremptory norm of
general international law (jus cogens), there must be
evidence that such a norm is accepted and recognized
as one from which no derogation is permitted and
which can only be modified by a subsequent norm of
general international law having the same character.

“Draft conclusion 7.  International community
of States as a whole

“l. Tt is the acceptance and recognition by the
international community of States as a whole that is
relevant for the identification of peremptory norms of
general international law (jus cogens).

“2.  Acceptance and recognition by a very large
majority of States is required for the identification of
a norm as a peremptory norm of general international
law (jus cogens); acceptance and recognition by all
States is not required.

“3.  While the positions of other actors may be
relevant in providing context and for assessing accept-
ance and recognition by the international community
of States as a whole, these positions cannot, in and
of themselves, form a part of such acceptance and
recognition.”

2. The Drafting Committee had held three meetings on
the topic, from 13 to 20 July 2017. It had been able,
within the time allocated to it, to complete the work left
over from the previous year and to consider the Special
Rapporteur’s proposals for draft conclusions 4 to 8, re-
ferred to it in July 2017. Owing to lack of time, the con-
sideration of the Special Rapporteur’s proposal for draft
conclusion 9 had been deferred to the next session of
the Commission, in 2018. Consistent with the approach
taken the previous year, the Special Rapporteur had
recommended that the draft conclusions remain in the
Drafting Committee until the full set had been adopted,
so that the Commission would be presented with a full
set of draft conclusions before taking action. His own
statement, accordingly, was presented in the form of an
interim report, intended to provide the Commission with
information on the progress made in the Drafting Com-
mittee so far.

3. Draft conclusion 2 had originally been proposed by
the Special Rapporteur as a second paragraph for draft
conclusion 3. A minority of members had continued to
express doubts about the legal basis and purpose of the
paragraph. The Drafting Committee had considered a
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proposal for it to be included in a new combined text of
draft conclusions 6 and 8. Other suggestions had been to
postpone the consideration of the provision with a view
to examining it in conjunction with either draft conclu-
sion 7, on the international community as a whole, or
draft conclusion 9, on evidence. Another proposal had
been to deal with the matter in a preamble to the entire
set of draft conclusions. The prevailing view had been
that the paragraph should be retained in the text as a self-
standing provision: the majority of members considered
that it was an important provision that provided a gen-
eral orientation on the provisions that followed. As to
the text itself, it largely followed the one proposed by
the Special Rapporteur in his first report, with a tech-
nical modification to the use of “jus cogens” so as to
reflect the new title of the topic. The provision now also
included the phrase “reflect and protect”, referring to the
process of identification of peremptory norms, as well as
their consequences.

4. The title of draft conclusion 2 was “General nature of
peremptory norms of general international law (jus cogens)”.

5. The text of draft conclusion 3 had been adopted the
previous year. With the relocation of paragraph 2 of the
original draft conclusion 3 to a separate draft conclusion,
the text now contained only one paragraph. The Draft-
ing Committee had adopted the title “Definition of a per-
emptory norm of general international law (jus cogens)”.
Despite a suggestion that the title should be shortened to
read only “Definition”, consensus had been reached on
the longer title: it was consistent with the terminology
used in article 53 of the 1969 Vienna Convention and it
followed the approach used for draft conclusion 4 of the
text on subsequent agreements and subsequent practice in
relation to the interpretation of treaties.*°

6. Draft conclusion 4 had been considered on the basis
of a revised text, presented by the Special Rapporteur,
which sought to address suggestions made by a number
of members that, in accordance with article 53 of the
1969 Vienna Convention, the draft conclusion refer, not
only to the fact that a peremptory norm was a norm from
which no derogation was permitted, but also to the fact
that it could be modified only by a subsequent norm of
general international law having the same character. The
Drafting Committee had also considered the advantages
and disadvantages of the Special Rapporteur’s proposal
to divide subparagraph (b) into two separate paragraphs,
with non-derogation in (i) and modification in (ii), an
approach viewed by some as providing clarity. The pro-
posal had also been made to list modification as a third cri-
terion of identification, under a subparagraph (c), but the
Special Rapporteur had felt that this would depart from
the structure of article 53 of the 1969 Vienna Conven-
tion. The Drafting Committee had settled on keeping the
two elements of derogation and modification in subpara-
graph (b): they were two aspects of the same criterion,
and their separation could lead to the false impression
that two separate tests would have to be satisfied to fulfil
the criteria for identifying a peremptory norm of general
international law.

410 See Yearbook ... 2016, vol. Il (Part Two), p. 93.

7. In the course of its discussions, the Drafting Com-
mittee had considered the need to ensure consistency of
usage, throughout the draft conclusions, of the term “a
peremptory norm of general international law (jus co-
gens)”; accordingly, it had introduced that wording, to
replace “a norm as one of jus cogens”, in the chapeau of
the draft conclusion. Following a suggestion to replace
the word “show” with “ascertain” in the chapeau, in line
with draft conclusion 2 of the draft conclusions on the
identification of customary international law,*"! the Draft-
ing Committee had decided that “establish” was the most
apt in the present context. It had settled on démontrer
in the French text, although members had noted a slight
discrepancy between the two terms. Lastly, the Drafting
Committee had decided to change “two criteria” to “the
following criteria” in the chapeau, and “it must be” at the
start of both subparagraphs (a) and (b) to “it is”, in order
to better reflect the fact that the subparagraphs described
intrinsic characteristics of a peremptory norm of general
international law (jus cogens).

8. The title of draft conclusion 4 was “Criteria for iden-
tification of a peremptory norm of general international
law (jus cogens)”.

9. Turning to draft conclusion 5, he said that the Draft-
ing Committee had proceeded on the basis of a proposal
made by the Special Rapporteur in his second report (A/
CN.4/706). The draft conclusion now reflected the agree-
ment reached by members of the Drafting Committee,
after lengthy consideration, on various aspects of the ini-
tial and revised proposals. The draft conclusion consisted
of two paragraphs, whereas the initial proposal had had
four. The Drafting Committee had taken into account the
various concerns expressed about the meaning of “general
international law” and the propriety of adopting a three-
tier structure, regarding the sources of peremptory norms,
that included not only customary international law and
general principles of law but also treaties.

10. The Special Rapporteur’s proposal had included a
paragraph 1, intended to make a linkage with draft con-
clusion 4 and to provide some clarity to the term “general
international law”. Different suggestions had been con-
sidered, including deleting the paragraph or moving it to
what had become draft conclusion 3 (Definition of a per-
emptory norm of general international law (jus cogens)),
or draft conclusion 4 (Criteria for identification of a per-
emptory norm of general international law (jus cogens)).
Eventually, the Drafting Committee had decided to delete
the paragraph, on the understanding that the Special Rap-
porteur would provide an explanation in the commentary
as to what constituted general international law having a
general scope of application.

11. Members had agreed about the important position
of customary international law in the formation of per-
emptory norms of general international law. During the
discussion, some members had expressed a preference for
the word “source” instead of “basis” for the formation of
jus cogens norms of international law. Nonetheless, the
Drafting Committee had adopted the word “basis”, out of

41 See ibid., p. 63 (draft conclusion 2).
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the concern that “source” was a term used in Article 38,
paragraph 1 (c), of the Statute of the International Court
of Justice, where no reference was made to peremptory
norms of general international law. The accompanying
commentary would indicate that “basis” was to be under-
stood flexibly, so as to capture a range of ways in which
the traditional sources of law might feed into the forma-
tion of jus cogens norms.

12.  Paragraphs 3 and 4 of the initial proposal had been
the subject of substantial differences of views within the
Drafting Committee. The text had undergone multiple
revisions, resulting in the merger of the two paragraphs.
Furthermore, the Drafting Committee had decided to
invert the order, placing the reference to treaty provi-
sions before that to general principles of law. The Draft-
ing Committee had further refined the text to read “treaty
provisions”, which had been deemed more appropriate
than “provisions in multilateral treaties”, as some
members considered that peremptory norms of general
international law (jus cogens) could also be located in
bilateral treaties. However, the reference to treaty pro-
visions and general principles of law in a single para-
graph was not meant to place them necessarily at the
same level. A clarification on the reasoning of the Draft-
ing Committee on that aspect, as well as on the fact that
“general principles of law” was to be understood within
the meaning of Article 38, paragraph 1 (c), of the Statute
of the International Court of Justice, would be provided
in the commentary.

13. Thetitle of the draft conclusion 5 was “Bases for per-
emptory norms of general international law (jus cogens)”.

14. Draft conclusion 6 had been considered on the basis
of a revised proposal presented by the Special Rapporteur
which took into account suggestions to streamline the text.
The revised proposal combined the Special Rapporteur’s
proposals for draft conclusions 6 and 8. The basic thrust
of the initial draft conclusion was retained—namely, that
the requirement of acceptance and recognition for per-
emptory norms was different from acceptance as law for
customary international law and recognition for the pur-
poses of general principles of law.

15. Paragraph 1 had been aligned with the new formula-
tion of the topic title, and the earlier phrase “as law for the
purposes of identification of customary international law”
had been replaced by “and recognition as a norm of gen-
eral international law”. That had been done on the under-
standing that, in the commentary, a distinction would
be introduced between the identification of peremptory
norms of general international law and norms of general
international law in general. The inverted commas around
“acceptance and recognition” were meant to reflect the
fact that the phrase was drawn from article 53 of the 1969
Vienna Convention.

16. The purpose of paragraph 2 was to indicate the evi-
dence required to identify a norm as being a peremptory
norm of general international law (jus cogens): that such
a norm should be accepted and recognized as one from
which no derogation was permitted and which could only
be modified by a subsequent norm of international law
having the same character. The formulation had been

aligned with the final sentence of article 53 of the 1969
Vienna Convention.

17. The title of draft conclusion 6 was “Acceptance and
recognition”.

18. Draft conclusion 7 dealt with the concept of the
“International community of States as a whole” for the
purposes of identification of peremptory norms of general
international law (jus cogens). The Drafting Committee
had worked on the basis of a revised version of the proposal
of the Special Rapporteur. Paragraph 1 largely tracked the
initial proposal, except that the second sentence, which re-
ferred to the “attitude” of States, a word that had been criti-
cized during the plenary debate, had been deleted.

19. Paragraphs 2 and 3 of the Special Rapporteur’s
initial proposal had been inverted, so that paragraphs 1
and 2 together dealt with the question of the majority
of States required for the identification of a norm as a
peremptory norm of general international law (jus co-
gens), while paragraph 3 dealt with the positions of other
actors. The Drafting Committee had accepted the sug-
gestion made during the plenary debate that the text be
amended to reflect the reference by the Chairperson of
the Drafting Committee at the United Nations Confer-
ence on the Law of Treaties to a “very large majority of
States™ as being required for the identification of a norm
as a peremptory norm. The commentary would explain
that the reference was not necessarily to a numeri-
cal consideration, but would also involve a qualitative
assessment. The Drafting Committee had considered a
proposal to delete the concluding clause, “acceptance
and recognition by all States is not required”, as being
repetitive. However, on balance, it had decided to retain
the text, as a useful clarification.

20. Paragraph 3 was a streamlined version of the Spe-
cial Rapporteur’s proposal for paragraph 2. Some of the
drafting refinements introduced included: replacing the
word “attitudes”, which had been considered too vague,
with “positions”; replacing “actors other than States”
with “other actors”; and including a reference to the role
of other actors “in providing context”. Notwithstand-
ing such amendments, the basic thrust of the provision,
namely that the positions of other actors could not, in and
of themselves, form a part of the relevant acceptance and
recognition, had been retained.

21. The title of draft conclusion 7 was “International
community of States as a whole”.

22. Before concluding his report, he wished to pay trib-
ute to the Special Rapporteur, whose knowledge of the
subject, guidance and cooperation had greatly facilitated
the work of the Drafting Committee. Lastly, he empha-
sized that the Commission was not, at the present stage,
being requested to act on the draft conclusions: his report
had been presented for information purposes only.

23. The CHAIRPERSON said he took it that the Com-
mission wished to take note of the statement by the Chair-
person of the Drafting Committee.

It was so decided.
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Provisional application of treaties (concluded)” (A/
CN.4/703, Part I1, sect. F, A/CN.4/707, A/CN.4/1..895/
Rev.1%?)

[Agenda item 3]
REeporT OF THE DRAFTING CommITTEE (concluded)”

24. Mr. RAJPUT (Chairperson of the Drafting Com-
mittee) introduced the titles and texts of the draft guide-
lines on the provisional application of treaties, as adopted

by the Drafting Committee and as contained in document
AJ/CN.4/L.895/Rev.1, which read:

Guideline 1.  Scope

The present draft guidelines concern the provisional application of
treaties.
Guideline 2. Purpose
The purpose of the present draft guidelines is to provide guid-
ance regarding the law and practice on the provisional application of
treaties, on the basis of article 25 of the Vienna Convention on the Law
of Treaties and other rules of international law.

Guideline 3. General rule

A treaty or a part of a treaty may be provisionally applied, pending
its entry into force between the States or international organizations
concerned, if the treaty itself so provides, or if in some other manner it
has been so agreed.

Guideline 4. Form of agreement

In addition to the case where the treaty so provides, the provisional
application of a treaty or a part of a treaty may be agreed through:

(a) A separate treaty; or

(b) Any other means or arrangements, including a resolution
adopted by an international organization or at an intergovernmental
conference, or a declaration by a State or international organization that
is accepted by the other States or international organizations.

Guideline 5 [6]. Commencement of provisional application

The provisional application of a treaty or a part of a treaty, pend-
ing its entry into force between the States or international organiza-
tions concerned, takes effect on such date, and in accordance with such
conditions and procedures, as the treaty provides or as are otherwise
agreed.

Guideline 6 [7]. Legal effects of provisional application

The provisional application of a treaty or a part of a treaty produces
the same legal effects as if the treaty were in force between the States or
international organizations concerned, unless the treaty provides other-
wise or it is otherwise agreed.

Guideline 7 [8]. Responsibility for breach

The breach of an obligation arising under a treaty or a part of a
treaty that is provisionally applied entails international responsibility in
accordance with the applicable rules of international law.

Guideline 8 [9].  Termination upon notification of intention
not to become a party

Unless the treaty otherwise provides or it is otherwise agreed, the
provisional application of a treaty or a part of a treaty with respect to
a State or international organization is terminated if that State or inter-
national organization notifies the other States or international organ-
izations between which the treaty or a part of a treaty is being applied
provisionally of its intention not to become a party to the treaty.

" Resumed from the 3357th meeting.

42 Available from the Commission’s website, documents of the
sixty-ninth session.

Guideline 9 [10]. Internal law of States or rules of international
organizations and observance of provisionally applied treaties

1. A State that has agreed to the provisional application of a treaty
or part of a treaty may not invoke the provisions of its internal law as
justification for its failure to perform an obligation arising under such
provisional application.

2. An international organization that has agreed to the provisional
application of a treaty or part of a treaty may not invoke the rules of the
organization as justification for its failure to perform an obligation aris-
ing under such provisional application.

Guideline 10 [11]. Provisions of internal law of States or rules of
international organizations regarding competence to agree on the
provisional application of treaties

1. A State may not invoke the fact that its consent to the provi-
sional application of a treaty or part of a treaty has been expressed in
violation of a provision of its internal law regarding competence to
agree to the provisional application of treaties as invalidating its con-
sent unless that violation was manifest and concerned a rule of its in-
ternal law of fundamental importance.

2. An international organization may not invoke the fact that its
consent to the provisional application of a treaty or part of a treaty has
been expressed in violation of the rules of the organization regarding
competence to agree to the provisional application of treaties as invali-
dating its consent unless that violation was manifest and concerned a
rule of fundamental importance.

Guideline 11 [12]. Agreement to provisional application with limita-
tions deriving from internal law of States or rules of international
organizations

The present draft guidelines are without prejudice to the right of
a State or an international organization to agree in the treaty itself or
otherwise to the provisional application of the treaty or a part of the
treaty with limitations deriving from the internal law of the State or
from the rules of the organization.

25. The topic “Provisional application of treaties” had
been dealt with in an earlier report of the Drafting Com-
mittee (A/CN.4/L.895) that had been considered during
the first part of the current session.®* On 12 May 2017,
following the introduction of that report, the Commission
had adopted a set of 11 draft guidelines. At that time, draft
guideline 5 had been left in abeyance, as the Drafting
Committee had not had enough time to consider it. The
Committee had subsequently been able to hold one fur-
ther meeting, on 24 July 2017. The outcome of the work
carried out at that meeting was contained in document A/
CN.4/L.895/Rev.l.

26. He wished to pay tribute to the Special Rapporteur,
whose constructive approach had facilitated the Drafting
Committee’s work. Thanks were also due to the members
of the Committee, for their active participation, and the
secretariat, for its invaluable assistance.

27. Regarding the proposal for a draft guideline 5 on pro-
visional application by means of a unilateral declaration,
the Drafting Committee had proceeded on the basis of a
revised proposal initially presented by the Special Rap-
porteur in 2016. The proposal had had two components.
The first had addressed the possibility of provisional ap-
plication arising from a unilateral declaration, where such
an outcome was envisaged in the treaty itself or was in
some other manner agreed. The second had addressed the
situation in which the treaty was silent, and the possibility

43 See the 3357th meeting above, pp. 84 et seq., paras. 50-76.
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that a State could give effect to the provisional application
of a treaty by means of a unilateral declaration, provided
that no objection was made in that regard.

28. The prevailing view in the Drafting Committee had
been that the first component could feature in the draft
guidelines as an additional means by which provisional
application could be agreed. The Committee had focused
on a proposal to include it in the existing text of draft
guideline 4, either as an additional specification in sub-
paragraph (b) or in a new subparagraph (c). Another
option that had been considered had been to incorporate it
in the part of the commentary explaining the meaning of
the phrase “other means or arrangements”.

29. In the end, the Drafting Committee had opted for
an explicit reference in the text of draft guideline 4 itself,
through the addition, at the end of subparagraph (b), of
the phrase “or a declaration by a State or international
organization that is accepted by the other States or inter-
national organizations”. The inclusion of the reference
in draft guideline 4 meant that such a declaration had to
be made within the context of an agreement between the
parties. That was made clearer by the fact that the text
referred to a “declaration by a State”, as opposed to a
“unilateral declaration”, in order to distinguish between
the two. There had been agreement that the possibil-
ity should be subject to acceptance, rather than to non-
objection, since the latter was potentially too uncertain
in practice.

30. The necessary agreement could arise in advance,
for example, by means of a treaty clause or a confer-
ence resolution, thereby allowing each party, separately,
the freedom to elect to apply the treaty provisionally. In
the commentary, the Commission would elaborate on
how such a declaration might manifest itself and make it
clear that acceptance of the declaration must be explicit.
It would also emphasize that the words “[i]n addition to
the case where the treaty so provides” covered the situ-
ation in which the treaty was silent but the parties none-
theless agreed to provisional application by other means,
including through the acceptance of a declaration.

31. An earlier version of the text had contained a refer-
ence to acceptance being “in written form”, but the Draft-
ing Committee had decided that the matter was best left to
the commentary, where it would be stated that acceptance
must be “express” and that most known examples were of
agreement in writing. At the same time, by not referring
to acceptance as having to be in writing, the draft guide-
lines would retain a certain flexibility and allow for other
modes of acceptance.

32. As to provisional application by means other than
through agreement, some members had been concerned
that the legal effects of unilateral acts lay outside the
scope of the topic, stricto sensu, and should therefore
not feature in the text. Others had stressed that, since the
text was in the form of draft guidelines, it could provide
guidance on alternative modes of agreement, regardless
of how infrequently they arose. The prevailing view had
been that the matter should not be addressed in the text
of draft guideline 4, but could be referred to in the com-
mentary thereto.

33. For the sake of clarity, the Drafting Committee
had decided to refer, in subparagraph (a), to a “sep-
arate treaty” rather than a “separate agreement”, since
subparagraph (b) also dealt with agreement, albeit
through other modes. The title of draft guideline 4 had
been amended to read “Form of agreement” in order to
emphasize the purpose of the provision. With the new
wording of draft guideline 4 (b), there was no longer a
need for a draft guideline 5 on unilateral declarations to
be retained. The subsequent draft guidelines had been
renumbered accordingly.

34. As to draft guideline 2, there had been a proposal to
make an explicit reference to the 1986 Vienna Conven-
tion, but it had instead been agreed that the commentary
would treat the 1969 Vienna Convention and the 1986
Vienna Convention as not being on the same level, as was
implied by the text of draft guideline 2.

35. Draft guideline 3 had been aligned with draft guide-
line 6 through the addition of the phrase “between the
States or international organizations concerned”.

36. With regard to draft guideline 6, one member of the
Commission had objected to the reference to the provi-
sional application of a treaty as producing “the same legal
effects as if the treaty were in force”, arguing that it did
not accurately reflect the legal position. Some members
had raised a procedural objection to reopening the matter,
on the grounds that the Drafting Committee was at the
toilettage stage and that draft guideline 6 had been
approved by the plenary Commission.

37. The Committee had considered an alternative for-
mulation that would indicate that the provision was “with-
out prejudice to draft guideline 8”, but had been hesitant
to introduce any such modification at that stage. It had
been proposed, and the Special Rapporteur had agreed,
that the issue be addressed in the commentary. If neces-
sary, the draft provision could be reconsidered during the
second reading.

38. In draft guideline 8, the word “is” had been pre-
ferred to “shall”, in keeping with the style favoured by the
Commission for draft guidelines. Lastly, the title of draft
guideline 11 had been amended by replacing the word
“regarding” with the phrase “to provisional application
with”. Some minor technical changes had also been made
to the provision.

39. To conclude, he recommended that the Commis-
sion adopt the revised draft guidelines as presented by the
Drafting Committee.

40. The CHAIRPERSON invited the Commission to
adopt the titles and texts of the draft guidelines, as provi-
sionally adopted by the Drafting Committee at the sixty-
seventh to sixty-ninth sessions of the Commission and
contained in document A/CN.4/L.895/Rev.1.

Draft guidelines 1 to 3

Draft guidelines 1 to 3 were adopted.
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Draft guideline 4

41. The CHAIRPERSON said that the first words of
subparagraphs (a) and (b) should be entirely in lower
case. The word “concerned” should be inserted at the very
end of subparagraph (b).

42. Mr. MURPHY proposed that the word “an” should
be added before the second occurrence of the term “inter-
national organization” in subparagraph (b).

Draft guideline 4, as amended, was adopted.
Draft guidelines 5 to 8

Draft guidelines 5 to 8 were adopted.

Draft guideline 9

43. The CHAIRPERSON said that the word “a” should
be inserted before the phrase “part of a treaty” in para-
graphs 1 and 2.

Draft guideline 9, as amended, was adopted.

Draft guideline 10

44. The CHAIRPERSON said that the word “a” should
be inserted before the phrase “part of a treaty” in para-
graphs 1 and 2.

Draft guideline 10, as amended, was adopted.
Draft guideline 11
Draft guideline 11 was adopted.

45. The CHAIRPERSON said he took it that the
Commission wished to adopt the report of the Drafting
Committee on the provisional application of treaties, as
contained in document A/CN.4/L.895/Rev.1.

It was so decided.
Farewell to Mr. Roman Kolodkin

46. The CHAIRPERSON, speaking in Russian, said
that the Commission was very sorry to lose an excellent
colleague and kind person in Mr. Kolodkin, who had con-
tributed enormously to the work of the Commission and
to the sense of collegiality among its members. The Com-
mission wished him well in his future endeavours as a
judge at the International Tribunal for the Law of the Sea.

47. Mr. KOLODKIN said that he had been fortunate
enough to serve on the Commission and thereby to make
his own modest contribution to the codification and pro-
gressive development of international law. He was thankful
to all his colleagues, past and present. There had been disa-
greements, but they had never had an impact on their warm
personal relationships. Over the years, he had forged a
number of close friendships, and that was one of the things
he would treasure most from his time in the Commission.

The meeting rose at 10.50 a.m.
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Succession of States in respect of State responsi-
bility (concluded)” (A/CN.4/703, Part I, sect. G, A/
CN.4/708)

[Agenda item §]
REPORT OF THE DRAFTING COMMITTEE

1. Mr. RAJPUT (Chairperson of the Drafting Com-
mittee), presenting the seventh and last report of the
Drafting Committee for the sixty-ninth session of the
Commission, on the topic “Succession of States in re-
spect of State responsibility”, said that the Committee
had met on 25 July 2017 to consider the four draft art-
icles proposed in the first report of the Special Rappor-
teur on the topic (A/CN.4/708), which the Commission
had decided to refer to the Committee. He recalled that
the Special Rapporteur, in summing up the plenary de-
bate on the topic, had recommended that draft articles 3
and 4 should remain under the Drafting Committee’s
consideration until the Commission’s next session, when
Commission members would have a clearer picture of
the residual rules on non-succession and succession to
be proposed in the Special Rapporteur’s second report.*4
Accordingly, his statement constituted an interim report
on the progress made thus far by the Drafting Committee.

2. In line with the Special Rapporteur’s recommenda-
tion, the Drafting Committee had considered only draft art-
icles 1 and 2 as proposed in the Special Rapporteur’s first
report, together with a number of reformulations suggested
by the Special Rapporteur in response to suggestions made
and concerns raised during the plenary debate. The Special
Rapporteur’s mastery of the subject, guidance and coopera-
tion had greatly facilitated the Committee’s work.

3. The Drafting Committee had retained the English text
of draft article 1, entitled “Scope”, as originally proposed
by the Special Rapporteur, with only one amendment: the
word “effect” had been changed to “effects”, to align the
text with that of the corresponding articles of the 1978
Vienna Convention and the 1983 Vienna Convention. In
the French version of the draft article, the title had been
changed from Portée to Champ d’application for the sake
of consistency with the Commission’s past practice.

" Resumed from the 3381st meeting.
44 See the 3381st meeting above, p. 291, para. 44.





