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CHAPITRE PREMIER

Introduction

1. Lors de sa troisieme session, la Commission du
droit international a decide de donner au projet elabore
par elle concernant le plateau continental et divers
sujets voisins, la publicite prevue au paragraphe g
de l'article 16 de son statut. (« Rapport de la Commis-
sion sur les travaux de sa troisieme session », Documents
officiels de I'Assemblee generale, sixiime session, Supple-
ment n° 9 (A/1858), paragraphe 78 et annexe.)

2. En execution de cette decision, le Secretaire
general a transmis l'invitation de la Commission a tous
les fitats Membres de 1'Organisation des Nations Unies,
par une lettre circulaire en date du 28 novembre 1951.

3. Le 4 aout 1952 les gouvernements de 14 Etats

Membres de 1'Organisation avaient fait parvenir au
Secretaire general leurs observations sur les projets
d'articles susmentionnes. Le texte de ces observations
a ete reproduit dans l'annexe II du « Rapport de la
Commission du droit international sur les travaux de
sa cinquieme session », Documents officiels de I'Assemblee
generale, huitiime session, Supplement n° 9 (A/2456).

4. Lors de sa quatrieme session, la Commission du
droit international, en renvoyant a sa cinquieme session
1'examen de ces reponses, a demande aux gouverne-
ments qui ne lui avaient pas encore adresse leurs com-
mentaires au sujet du projet de le faire dans un delai
raisonnable.

5. Au l e r Janvier 1952, les gouvernements de 16 iStats
Membres, faisant suite a cette demande, avaient fait
parvenir leurs reponses au Secretaire general. Confor-
mement a l'article 16 du statut, le Secretaire general a
donne au projet de la Commission la publicite neces-
saire.
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6. L'International Bar Association a discute le projet
de la Commission du droit international lors de sa
conference a Madrid du 16 jusqu'au 23 juillet 1952.
Des rapports furent presentes par MM. de Azcarraga,
Enomoto, Gidel, Mensel et Vallat.

7. L'International Law Association a discute le
projet de la Commission du droit international lors de
sa conference a Lucerne du 31 aout jusqu'au 6 septem-
bre. A la demande du Conseil executif de l'Association,
le rapporteur special avait transmis a la Conference un
expose en date du 6 juin 1952 concernant l'etat ou se
trouvait alors le probleme du plateau continental,
expose qu'il a complete oralement pendant la session
a Lucerne. Comme suite de la discussion, le Conseil
exe'cutif a decide d'instituer une commission sous la
presidence du professeur C. H. M. Waldock, charge"e
d'examiner la question « particulierement dans ses
aspects techniques et juridiques, en tenant specialement
compte des travaux precieux de la Commission du droit
international de 1'Organisation des Nations Unies ».

8. Le premier Congres hispano-portugais-americain
qui s'est re"uni a Madrid du 2 jusqu'au 12 octobre 1951,
a traite egalement la question du plateau continental,
quoiqu'elle ne figurat pas a son ordre du jour. Sous la
presidence du professeur Barbosa de Magalhaes, du
Portugal, M. Lucio M. Moreno Quintana, d'Argentine,
a presente un projet de resolution sur la mer territoriale
et le plateau continental, libelle comme suit :

« Quand le territoire des fitats se prolonge au-
dessous de la mer au moyen du plateau continental,
la mer territoriale s'etendra a partir de la laisse de
la basse mer sur toute l'etendue dudit plateau. En
cas d'existence d'une « mer epicontinentale » la zone
contigue sera mesuree a partir de la limite exterieure
de celle-ci. »
9. Apres une discussion de cette proposition dans la

commission competente et dans l'une des reunions ple"-
nieres du Congres, il fut decide d'ajourner la question
jusqu'a la prochaine reunion qui aura lieu a Sao Paulo
/Bresil) au mois d'octobre 1953.

10. La question a egalement ete traitee par la sep-
tieme Conference interamericaine des avocats. Des
rapports etaient presentes par M. Joseph Walter
Bingham, M. Henry F. Holland et par MM. Alvaro
Alvarez Gilardoni, Pedro Fernandez y Fernandez et
Osvaldo Soriano Mesia, d'Uruguay. Les trois rapports
se limitent a traiter une partie de la documentation
gouvernementale et a proposer des resolutions dans le
meme sens que celles elaborees par la Commission du
droit international de 1'Organisation des Nations
Unies. Le Congres ne s'est pas prononce a ce sujet et
il a remis la question a la prochaine conference1.

11. Le projet de la Commission du droit international
a ete minutieusement examine dans le livre intitule
The Continental Shelf, du a la plume du capitaine de
marine M. W. Mouton, et couronne par l'lnstitut de
droit international du «Prix Grotius », sur la proposition
unanime d'un jury compose de MM. Gidel, Lauterpacht
et de l'auteur du present rapport. Le livre de M. de
Azcarraga, qui a obtenu une mention honorable, a ete

publie en espagnol sous le titre: La plataforma submarina
y el derecho internacional (1952).

12. Une bibliographic, couvrant la periode allant
de la troisieme a la cinquieme session de la Commission
est jointe a ce rapport; tres peu d'auteurs cependant
ont examine en detail le projet de la Commission.

13. Finalement, le rapporteur special voudrait encore
faire mention d'une decision arbitrate dans laquelle le
projet d'articles de la Commission du droit international
a ete examine. II s'agit d'un arbitrage entre le Petroleum
Development (Trucial Coast) Limited et S. E. Sheikh
Shakhbut Bin, Sultan La'id, souverain d'Ab Dhabi et
de ses dependances. L'arbitre unique etait lord Asquith
of Bishopstone; la procedure s'est deroulee du 21 au
28 aout 1951.

14. Dans son rapport sur les travaux de sa quatrieme
session la Commission du droit international avait
prie le rapporteur special d'etudier toutes les reponses
des gouvernements ainsi que les commentaires suscites
par la publication du projet d'articles, et de lui presenter,
a sa cinquieme session, un rapport definitif sur le plateau
continental et les sujets voisins, de maniere qu'apres
avoir etudie ce rapport et l'avoir modifie dans la mesure
qu'elle jugerait utile, la Commission put l'adopter en
vue de le soumettre a l'Assemblee generale.

15. Se rendant a cette invitation, le rapporteur
special a l'honneur de soumettre le present rapport a
la Commission. II fait preceder ses observations par un
expose synoptique des commentaires auxquels les
differents paragraphes du rapport de la Commission
ont donne lieu. Le rapporteur special a du se borner a
des citations assez breves; pour etre completement
renseigne sur la teneur des observations interessantes
faites par les gouvernements et les commentateurs il
faudra consulter les reponses ou commentaires in
extenso 2.

16. En ce qui concerne les discussions qui ont eu lieu
a Lucerne lors de la reunion de l'Association du droit
international, le rapporteur special a seulement a sa
disposition un proces-verbal provisoire dresse par le
secretariat de la Conference. Les resumes des discours
des differents orateurs ne sont done presentes qu'avec
toute reserve.

CHAPITRE II

Apercu des commentaires sur le projet
d'articles relatifs au plateau continental

et aux sujets voisins

A. Appreciation du rapport de la Commission
dans sa totalit6

1) Bresil
Le Gouvernement bresilien tient a rendre hommage

a la qualite des recherches approfondies sur un sujet
neuf et discute pour lequel les regies de droit coutumier
et les usages internationaux font encore defaut. Le
Gouvernement bresilien approuve, d'une facon generale,
les conclusions que la Commission du droit internatio-

1 J. L. de Azcarraga. La plataforma submarina y el
derecho internacional (Madrid, 1952), p. 154. Voir Anales
•de la VII Conferencia interamericana de abogados (Mon-
tevideo, 1952).

2 Voir « Rapport de la Commission du droit interna-
tional sur les travaux de sa cinquieme session », annexe II,
Documents officiels de VAssembUe ginirale, huitihme
session, Supplement n° 9 (A/2456), p. 42-73.
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nal a incorporees dans les projets d'articles et qu'il
considere comme une contribution precieuse a la future
definition du regime international du plateau conti-
nental.

2) Chili
Le Gouvernement du Chili rend hommage aux efforts

de"ployes par la Commission de codification pour
rediger un projet qui vise a reglementer ce domaine
tres particulier que Ton appelle plate-forme, socle ou
plateau sous-mariri.

Cependant, certaines raisons particulieres contrai-
gnent le Gouvernement du Chili a formuler des objec-
tions contre diverses dispositions de ce projet; il
convient a cet egard d'examiner les points suivants :
1) concept juridique du plateau continental; 2) na-
ture des droits que l'fitat peut exercer sur le plateau
sous-marin contigu a son territoire ; 3) regime juridique
des eaux qui recouvrent le lit et le sous-sol de l'ocean ;
4) sujets voisins de celui du plateau continental.

3) Danemark
Le projet constitue, semble-t-il, une base satisfaisante

pour des negotiations sur cette question. Le fait qu'il
ait reussi a eviter les difficultes que souleve la question
controversee de l'etendue des eaux territoriales est
particulierement interessant. En s'abstenant de fixer
avec precision la limite geographique exte>ieure du
plateau, on evite des divergences d'opinion sur ce point.
II est bon, de meme, que le projet evite toute allusion
a la notion de souverainete, au sens admis du terme,
et se borne a mentionner un droit exclusif d'exploration
et d'exploitation qui ne prejuge pas, par exemple, le
statut de ces zones en temps de guerre et sous un regime
de neutralite...

Les methodes grace auxquelles le projet permet
d'arriver a un arrangement pratique ne peuvent fournir,
en ce qui concerne le Danemark, une solution definitive
des problemes en jeu.

4) Equateur
La notion de plateau ou de socle continental implique

l'existence de deux conditions; il faut qu'il s'agisse
d'une zone situee en dehors des eaux territoriales et il
faut qu'il soit possible d'y exploiter les ressources du
lit de la mer et du sous-sol. Cette notion ne coincide
pas exactement avec celle des articles 1 et 2 du decret
legislatif en date du 6 novembre 1950, approuve par le
Congres national equatorien, qui ne subordonne pas
l'existence d'un plateau continental aux deux condi-
tions precitees.
5) Israel

Le Gouvernement d'Israel ne peut que constater avec
surprise qu'il est invite maintenant a presenter des
observations en se placant du point de vue du de"velop-
pement progressif, et non de celui de la codification. Ce
manque de clarte est d'autant plus regrettable que la
Commission du droit international, son rapporteur
special M. Francois et le secretariat ont accompli, dans
le domaine envisage, un travail preliminaire de grande
valeur.

6) Pays-Bas
Le Gouvernement neerlandais se rallie aux principes

sur lesquels la reglementation proposee par la Commis-
sion du droit international a ete basee.

7) Norvdge
Les projets d'articles etablissent une distinction nette

entre les droits de 1'fitat riverain sur les richesses du
lit et du sous-sol de la mer d'une part, et ses droits sur
les ressources en poisson des eaux surjacentes d'autre
part. Cette distinction nette est-elle justifiee? Les
commentaires qui accompagnent les projets d'articles
n'expliquent pas de facon convaincante la necessite de
cette distinction... II n'est pas du tout certain qu'il
convienne d'etablir un ensemble de regies speciales
applicables au plateau continental.

8) Philippines
D'une facon generate, le texte des projets d'articles

et des commentaires qui les accompagnent est bien
redige et clair.

9) Yougoslavie
Le Gouvernement de la RFPY est favorable au prin-

cipe de la creation d'un regime du «plateau continental»,
entrainant pour les fitats riverains des droits et devoirs
particuliers. II tient egalement a exprimer a la Commis-
sion du droit international sa reconnaissance pour ses
efforts dans ce domaine. Cependant, en ce qui concerne
les details precis, le Gouvernement de la RFPY n'ap-
prouve pas certaines dispositions du projet en question.

10) Islande
Le Gouvernement islandais ne peut faire siennes les

opinions ainsi exprimees...
La Commission n'a pas encore publie son rapport

sur la question des eaux territoriales. Dans son rapport
sur le regime de la haute mer, elle semble neanmoins
avoir adopte, par avance, certaines conclusions. En
effet, dans la premiere partie, article premier, de son
projet, la Commission semble avoir admis que le
<c plateau continental » tel qu'elle le definit, se situe au
large des eaux territoriales, mais elle ne dit pas jusqu'ou
s'etendent les eaux territoriales...

Le Gouvernement islandais considere de son droit et
de son devoir de prendre, unilateralement, toutes les
mesures necessaires pour proteger ces ressources, et les
documents ci-joints montrent qu'il se conforme effecti-
vement a cette ligne de conduite. II considere qu'il n'est
pas logique que Ton puisse empechcr les ressortissants
etrangers de pomper du petrole sur lc plateau continen-
tal et que Ton n'ait pas le droit, au meme titre, de les
empecher d'epuiser d'autres ressources, liees, elles aussi,
a la meme partie du lit de la mer.

11) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
De l'avis du Gouvernement de Sa Majeste, le projet

d'articles relatifs au plateau continental et aux sujets
voisins qui figure en annexe au chapitre VII (regime
de la haute mer) du rapport de la Commission du droit
international sur les travaux de sa troisieme session,
fait honneur a la Commission et constitue une contri-
bution de valeur a la codification du droit de la mer...

Le Gouvernement de Sa Majeste note egalement qu'a
sa deuxieme session, la Commission a estime qu'elle
pouvait, pour le moment, s'abstenir d'etudier les
questions que d'autres organes des Nations Unies ou
des institutions specialisees doivent etudier. Le Gouver-
nement de Sa Majeste considere que la Commission a
ete bien inspiree de prendre cette decision qui lui
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permet de se consacrer d'une fagon generale a l'oeuvre
de codification du droit en vigueur, tout en laissant a
d'autres organes des Nations Unies ou aux institutions
specialises le soin d'entreprendre des etudes sur les
questions que le droit international ne reglemente pas
encore, comme, par exemple, la protection des pecheries
situees en dehors des eaux territoriales et la pollution
des eaux.

12) Etats-Unis d'Amerique
Le Gouvernement des fitats-Unis fait savoir qu'il

approuve, d'une maniere generale, les principes dont
s'inspire la premiere partie, plateau continental, du
projet d'articles.

13) Suede
Le Gouvernement suedois considere que les disposi-

tions sur le plateau continental proposees par la Com-
mission du droit international et comprises dans la
premiere partie de ce projet, sont assez satisfaisantes
a plusieurs points de vue.

14) Sgrie
Lesdits articles ont ete approuves en principe par

les autorites syriennes competentes.

15) France
Le Gouvernement frangais tient d'abord a rendre

hommage aux efforts deployes par la Commission du
droit international dans l'examen d'un sujet neuf et
controverse pour lequel la reglementation internatio-
nale fait encore defaut. II estime que ce projet constitue
un document de travail d'une utilite certaine et une
contribution notable au rapprochement des theses
encore divergentes qui caracterisent cette partie du
droit international de la mer. II a le merite de ne pas
porter atteinte au principe de la liberte des mers, qui
doit demeurer la regie essentielle, ni de remettre en
cause le regime des eaux territoriales...

Une derniere observation doit etre presentee, laquelle
s'applique aussi bien aux dispositions visant le plateau
continental qu'a celles touchant les sujets voisins. II
convient en effet de remarquer que, s'il est bien prevu
un ensemble de mesures generates de reglementation et
de police, il n'est aucunement fait allusion aux condi-
tions dans lesquelles le contr&le en serait assure. La
question du contr61e n'est d'ailleurs pas sans soulever
de multiples difficultes d'ordre national et internatio-
nal (moyen pratique de l'exercer, depenses financieres,
repartition des charges, etc.) et il peut difficilement
£tre pris position sur l'un ou l'autre des articles dont il
s'agit sans avoir obtenu au prealable des eclaircisse-
ments motives sur ce probleme d'ordre general.

16) International Bar Association (Madrid, 1952)
Resolution concernant le caractere et l'etendue des

droits etablis et exerces sur les eaux cdtieres et leurs
sous-sols 2a.

« La 4e Conference de VLB.A.
«Est heureuse de rendre hommage aux travaux

entrepris sur la matiere du plateau continental par
la Commission du droit international;

« Exprime son accord sur les principes essentiels
formules par la CD I dans son projet du mois de
juillet 1951 (art. 2 et suiv.) ;

« Reserve toutefois la question de la definition du
plateau continental (art. 1) et

« Exprime l'espoir que les gouvernements fassent
connaitre le plus rapidement possible leurs points de
vue sur les articles du projet de la CDI en vue d'arri-
ver, des qu'il sera possible, a l'etablissement de regies
positives de droit international sur une matiere qui
interesse grandement le progres du monde. »

17) International Law Association (Conference de Lu-
cerne, septembre 1952)
Resolution :

« ... que le Conseil executif soumettra l'ensemble
de la question traitee dans le rapport du professeur
Francois et les divers points de vue exprimes au
cours des debats a une nouvelle commission, pour
etude et rapport. »

Conseil executif (novembre 1952)
Une nouvelle commission est creee sous la presidence

du professeur C. H. M. Waldock : cette commission est
chargee d'examiner la question, particulierement dans
ses aspects techniques et juridiques, en tenant speciale-
ment compte des travaux precieux de la Commission
du droit international de 1'Organisation des Nations
Unies.

B. Connexite avec le probleme
de la mer territoriale

18) Danemark
Le fait que le projet ait reussi a eviter les difficulty

que souleve la question controversee de l'etendue des
eaux territoriales est particulierement inteiessant.

19) Israel
II parait certain que, par la suite, les articles etudies

actuellement devront etre incorpores dans un texte
plus general, qui aura nettement un caractere de codi-
fication. Par exemple, tous les sujets traites dans le
document A/CN.4/49s seront en fait directement
interesses par le systeme de delimitation des eaux que
ce document appelle territoriales, systeme que la
Commission n'a pas encore fait connaitre; il est diffi-
cile d'apprecier l'entiere portee des articles actuelle-
ment examines si on les considere en dehors de tout
contexte. Le Gouvernement d'Israel suggere que la
Commission du droit international envisage de surseoir
pour le moment a tout nouvel examen des projets
d'articles contenus dans le document A/CN.4/49 ainsi
que des observations presentees a leur egard par les
Gouvernements, et s'attache a completer son ceuvre
de codification du droit de la haute mer et des eaux
territoriales. On peut remarquer a ce sujet, que la
Commission elle-meme estime necessaire de proceder
par etapes dans la realisation de ses travaux (Docu-
ments officiels de VAssemblee generale, cinquieme session,

2» International Bar Association (I.B.A.), Fourth
International Conference of the Legal Profession, Madrid,
July 16-23, 1952, (The Hague, 1954), p. 279.

8 Le document A/CN.4/49 est identique a l'annexe au
« Rapport de la Commission du droit international sur
les travaux de sa troisieme session », Documents officiels
de VAssemblie ginirale, sixieme session, Supplement
no 9 (A/1858).
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Supplement no 12 (A/1316) [par. 183]. Le Gouvernement
d'Israel approuve cette methode, mais il pense que, en
dernier ressort, tous les travaux de la Commission
concernant ces deux sujets devront faire l'objet d'une
•discussion d'ensemble unique, soit au sein de l'Assem-
blee generale elle-meme, soit dans une conference
diplomatique specialement reunie a cette fin.

20) Islande
Lors de la session de 1949 de l'Assemblee generale des

Nations Unies, la delegation islandaise a souligne qu'il
ne suffirait pas d'etudier le regime de la haute mer,
ainsi que la Commission du droit international elle-
meme le proposait, et qu'il serait necessaire d'etudier
«galement l'autre aspect du probleme, c'est-a-dire la
question de la limite a partir de laquelle commence
la haute mer ou, en d'autres termes, le regime des eaux
territoriales; de cette maniere, tout l'ensemble du
probleme se trouverait traite, y compris celui des zones
contigues.

21) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste estime que la ques-

tion du regime de la haute mer et celle du regime des
eaux territoriales tendent aujourd'hui a etre si etroite-
ment liees qu'a ce stade des travaux de la Commission,
les gouvernements ne peuvent exprimer que des obser-
vations provisoires. Neanmoins, le Gouvernement de
Sa Majeste attendra avec beaucoup d'inter&t le rapport
de la Commission sur le regime des eaux territoriales
et espere pouvoir presenter ulterieurement des obser-
vations plus etendues.

22) Suede
II est difficile de prendre definitivement position a

leur egard avant de savoir comment sera reglee du
point de vue international la question de l'etendue des
eaux territoriales. A ce sujet, le Gouvernement suedois
veut souligner l'opinion qui est la sienne, a savoir
qu'aucun des interets que le projet tend a assurer, que
ce soit l'interet de l'exploitation des ressources du
plateau continental ou de la conservation des richesses
de la mer ou toute autre chose, ne doit servir de pretexte
pour etendre les eaux territoriales au dela des limites
historiquement etablies.

C. Commentaires sur les articles

PREMIERE PARTIE : PLATEAU CONTINENTAL

ARTICLE PREMIER

Paragraphes 1 et 2

23) Chili
Le Gouvernement chilien estime exactes et accepta-

bles les conclusions de la Commission du droit interna-
tional sur cette question, car il convient de ne pas
perdre de vue que la geologie, si elle peut exercer une
influence sur le droit, ne peut jamais lui imposer de
regies.

24) Israel
Le Gouvernement d'Israel est enclin a partager

l'opinion que la Commission du droit international a
emise dans le projet d'article premier de la premiere

partie (A/CN.4/49), et selon laquelle la definition juri-
dique de la notion de plateau continental ne peut etre
la meme que la definition geologique et scientifique.

25) Suede
II est exact, semble-t-il, qu'en tenant compte du but

de la reglementation, l'essentiel soit que les eaux sur-
jacentes aient une si faible profondeur que les ressour-
ces naturelles qui se trouvent sur le lit de la mer et dans
le sous-sol puissent etre exploitees et non pas que le lit
de la mer ait le caractere de « plateau » ou « shelf ».

26) G. Gidel*
La Commission du droit international a done estime

a bon droit devoir se degager, pour l'etude juridique
qu'elle avait a faire, de la notion geologique du P.C.

27) F. A. Vallat s

Des juristes ne peuvent adopter la notion des geo-
graphes, et l'expression « plateau continental », bien que
d'emploi commode, constitue une appellation inexacte.

La notion d'un plateau continental est, tout au moins
a l'origine, un concept geologico-geographique. L'emploi
de cette appellation a des fins juridiques souleve, toute-
fois, des objections serieuses... En outre, e'est pour des
raisons economiques ou meme de securite, au moins
autant que du fait des exigences de la geographie ou de
la geologie, que les fitats revendiquent des droits sur le
plateau continental.

28) J. L. de Azcdrraga*
Nous preferons la definition geologico-geographique

du P.C, mais subsidiairement nous adoptons aussi
cette definition au cas ou il n'y a pas de P.C.

29) M. W. Mouton 7

La deuxieme objection que nous formulions contre
l'emploi de 1'expression dans son acception geologique
est que Ton designerait ainsi une zone dont la profon-
deur n'est pas toujours la meme. De plus, ainsi que
Bourcart Va fait remarquer, il est parfois malaise de
delimiter le plateau continental, ce qui pourrait, pen-
sons-nous, etre la source de nombreuses difficultes si
Ton voulait appliquer la notion en droit. On verrait
surgir des differends sans fin, chaque partie solliciterait
l'avis de geologues qui ne pourraient vraisemblable-
ment pas se mettre d'accord eux non plus. II est indis-
pensable, en droit, de s'appuyer sur des notions claires
et sur des limites aisement identifiables.

30) R. Young »
Le sens donn6 a l'expression par la Commission

s'ecarte necessairement des notions scientifiques du
plateau continental (notions qui, d'ailleurs, ne sont
pas elles-meme absolument precises), mais le propos est
louable : il s'agit de formuler une norme juridique de
valeur permanente. La Commission merite d'etre
hautement felicitee d'avoir envisage l'avenir lointain.
C'est peut-etre chercher noise a propos de details que de

* G. Gidel, Le plateau continental (The Hague, Marti-
nus Nijhoff, 1952), p. 5.

s I.B.A., Fourth Conference Report, op. cit., p. 289.
• Ibid., p. 281.
7 M. W. Mouton, The Continental Shelf (The Hague,

1952), p. 40.
8 " The International Law Commission and the

Continental Shelf", American Journal of International
Law, vol. 46 (1952), p. 124.



Yearbook of the International Law Commission, Vol. II

faire observer que le critere de la possibility Sexploita-
tion devra, lui-meme, etre mieux defini par la suite.
En particulier, des problemes pourront se poser en ce
qui concerne les limites geographiques d'une zone
exploitable.

Paragraphe 3

31) Israel

Les raisons pour lesquelles la Commission a conserve
l'expression « plateau continental » ne sont pas convain-
cantes ; il semble preferable d'employer une expression
telle que « regions sous-marines ».

32) Suide

Le Gouvernement suedois se demande s'il ne serait
pas plus opportun d'employer une autre expression
que « le plateau continental » («, continental shelf »),
par exemple « regions sous-marines » fa submarine
areas y>).

33) 6. Gidel*

Le maintien de l'expression « P.C. » a l'avantage
d'evoquer clairement un certain nombre d'idees qui
ont d6ja possession d'etat...

En depit de l'autorite d'ecrivains qui la preconisent
ou qui l'emploient et malgre sa presence dans le traite
anglo-vendzuelien de 1942, l'expression « aires sous-
marines » ou celle, plus equivoque encore, de « regions
sous-marines » ne sont pas recommandables...

L'expression « zone epicontinentale » (proposee par
J. Andrassy) prete a critique.

34) V. Brajkovic10

Ne pourrait-on accepter la denomination francaise
de « zone epicontinentale » (en anglais « Epicontinental
Belt ») ? Une expression qui se preterait facilement a
la traduction dans les autres langues aussi ?

35) F. A.

On pourrait peut-etre trouver une expression plus
exacte que celle de «plateau continental », mais l'emploi
de cette derniere est devenu si general qu'il est peut-
etre plus sage de ne pas chercher a forger un nouveau
terme.

36) J. L. de Azcarraga12

Nous preferons dire « plateau sous-marin » et aban-
donner l'autre expression de « plateau continental »
parce que dans certains cas il s'agit d'un plateau qui
entoure des iles, et avec notre proposition on evitera
les difficultes que pourraient causer les regions ou les
eaux sont peu profondes. Et comme la portion du pla-
teau sous-marin couverte par les eaux territoriales peut
etre exploree et exploitee, en exclusivite, par l'fitat
riverain, nous referons seulement a la portion du pla-
teau au dela de la limite exterieure des eaux territoriales,
c'est-a-dire de ce que nous appelons plateau epijuridic-
tionnel (ou « ultrajuridictionnel »).

» G. Gidel, op. cit., p. 7.
10 International Law Association, Report of the forty-

fifth Conference, Lucerne, 1952.
u I.B.A., op. cit., p. 289.
« Ibid., p. 282, et J. L. de Azcarraga, op. cit, p. 215.

37) M. W. Mouton™
L'expression « plateau continental » d'origine geogra-

phique, oceanographique et geologique ne devrait pas
etre employee en droit dans un sens entierement diffe-
rent.

Si nous pouvions adopter le mot de « plateau » en
abandonnant le qualificatif « continental», nous serions
en presence d'une notion dont le sens en geographic,
en oceanographie et en geologie serait le mSme que celui
qui lui sera donne en droit.

Elle engloberait les plateaux exterieurs, les plateaux
interieurs et les plateaux insulaires. II nous semble que
l'emploi de ce terme rendrait inutile une longue defi-
nition.

Paragraphe 4

(Voir l'observation de Azcarraga sous le paragraphe 3.)

Paragraphes 5 et 6
38) Bresil

Le Gouvernement bresilien estime que la Commis-
sion devrait rechercher encore la possibilite d'assigner,
au moins provisoirement, une limite plus precise au
plateau continental.

39) Chili
On a done 6carte dans cette definition, la limite

bathymetrique de 200 metres et on l'a remplacee par
un concept juridique moderne, celui de la possibility
d'exploitation du lit et du sous-sol recouverts par la
haute mer.

Comme le fait observer fort justement le commen-
taire relatif a Farticle premier, les progres futurs de la
technique permettront l'exploitation intensive des
ressources et des richesses du sol et du sous-sol de la
mer, quelle que soit la profondeur des eaux surjacentes.

40) Danemark
En s'abstenant de fixer avec precision la limite geo-

graphique exterieure du plateau, on evite des diver-
gences d'opinions sur ce point.

41) Equateur
Cette notion ne coincide pas exactement avec celle

des articles 1 et 2 du decret legislatif en date du 6 novem-
bre 1950, approuve par le Congres national equatorien,
qui ne subordonne pas 1'existence d'un plateau conti-
nental aux deux conditions precitees. Notre plateau,
qui n'est constitue que par les terres submergees conti-
gues au territoire continental, ou la profondeur des
eaux surjacentes ne depasse pas deux cents metres,
peut etre situe suivant les endroits, a l'interieur ou a
l'exterieur des eaux territoriales. D'autre part, l'exis-
tence de notre plateau continental ne depend pas non
plus du seul point de savoir si les eaux surjacentes
permettent l'exploitation des ressources naturelles du
lit de la mer et du sous-sol, condition prevue par le
texte de la Commission du droit international. Le decret
legislatif stipule simplement que le plateau ou socle
continental adjacent aux c6tes equatoriennes « ainsi que
chacune et la totalite des richesses qui s'y trouvent,
sont la propriete de 1'fitat... ». De l'avis de la Commis-
sion, la possibilite d'exploiter les ressources naturelles

xs M. W. Mouton, op. cit, p. 45.
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Justine la reconnaissance de l'existence d'un plateau
continental; pour la loi equatorienne l'exploitation est
inherente a la reconnaissance de la juridiction de
l'litat sur le plateau.

42) Pays-Bas
Bien que le Gouvernement neerlandais n'ait pas

d'objections serieuses contre cet article, il se demande
toutefois si Ton n'obtiendrait pas une securite de droit
plus grande, et si Ton n'empecherait pas la possibilite
d'une expansion illimitee dans l'avenir, en adoptant
une limite de profondeur de 200 metres.

43) Norvege

Cette definition peut convenir lorsqu'on envisage les
plateaux continentaux des pays riverains des grands
oceans. Mais elle semble cesser d'etre appropriee dans
le cas ou plusieurs pays sont riverains d'une mer peu
profonde.

44) Yougoslavie

Le Gouvernement yougoslave insiste done pour que
les limites prevues pour le plateau continental soient
modifiees et pour que soient considerees comme plateau
continental toutes les zones du lit de la mer et de son
sous-sol recouvertes par des eaux dont la profondeur
ne depasse pas 200 metres.

45) Islande

A l'heure actuelle, la limite du plateau continental
peut etre consideree comme etablie exactement a une
profondeur de 100 brasses. II sera toutefois necessaire
d'engager les recherches les plus minutieuses en vue de
determiner s'il y a, ou non, necessite de fixer cette
limite a une autre profondeur.

46) Royaume-Uni de Grande-Brelagne et d'Irlande du
Nord
Amendement propose : supprimer les mots : « oil la

profondeur des eaux surjacentes permet l'exploitation
des ressources naturelles du lit de la mer et du sous-sol »
et les remplacer par les mots «jusqu'a la profondeur de
100 brasses ».

Commenlaire. — Le Gouvernement de Sa Majeste
reconnait que, quelle que soit la signification geologique
precise de Fexpression « plateau continental », celle-ci
doit continuer a etre utilisee en droit international pour
designer les regions sous-marines sur lesquelles l'fitat
riverain (dont le territoire peut eitre une ile aussi bien
qu'une partie d'un « continent ») a le droit d'exercer
sa souverainete.

Toutefois, le Gouvernement de Sa Majeste considere
que la definition du « plateau continental », au sens
juridique de l'expression, adoptee par la Commission
manque de precision et prete a des abus.

La formule : « ou la profondeur des eaux surjacentes
permet l'exploitation des ressources naturelles du lit
de la mer et du sous-sol » pourrait facilementsusciter
des differends internationaux. De meme que pour les
eaux surjacentes, il est apparu necessaire de delimiter
la mer territoriale en fixant sa largeur, de meme pour
le lit de la mer et le sous-sol il est indispensable, du
point de vue pratique, de delimiter le plateau continen-
tal place sous la souverainete de l'fitat riverain en fixant
une profondeur determinee.

Le Gouvernement de Sa Majeste considere que la
pratique des fitats est suffisamment uniforme pour que
Ton puisse, a juste titre, fixer cette limite a la profon-
deur de 100 brasses. En consequence, il estime que tout
fitat est en droit d'exercer sa souverainete sur le lit
de la mer et le sous-sol au large de ses cdtes jusqu'au
premier point oil la profondeur des eaux atteint 100
brasses, que le lit de la mer et le sous-sol constituent
ou non un plateau continental au sens geologique de
l'expression.

Le Gouvernement de Sa Majeste comprend le desir
de la Commission d'etablir une limite moins rigide de
maniere a ne pas exclure la possibilite d'exploiter les
ressources naturelles du lit de la mer et du sous-sol,
lorsque les progres techniques le permettront, au-
dela de l'isobathe de 100 brasses. Toutefois, a son avis,
il est probable que la profondeur de 100 brasses conti-
nuera a suffire, en fait, pendant quelque temps, et si des
considerations d'ordre pratique imposaient jamais de
fixer une profondeur plus grande, on pourrait alors
examiner la question a nouveau. Une limite variable
pourrait presenter certains avantages, mais il semble
preferable, tout bien considere, de parvenir des que
possible a un accord international sur une profondeur
fixe. Le Gouvernement de Sa Majeste serait peut-etre
dispose a envisager une profondeur de 200 metres au
lieu de la profondeur de 100 brasses, mais il tient a
declarer expressement qu'il est oppose a tout systeme
qui repartirait le plateau continental entre les fitats
riverains en tenant compte de la distance et non de la
profondeur et qui attribuerait aux fitats riverains des
plateaux submerges (qui pourraient se trouver a moins
de 100 brasses au-dessous du niveau de la mer) separes
de la cote par un chenal d'une profondeur superieure a
100 brasses. Le Gouvernement de Sa Majeste considere
que ces plateaux submerges sont soit une res communis
qui peut etre acquise par prescription, soit une res
nullius que tout fitat peut occuper et exploiter confor-
mement aux regies normales du droit d'occupation. Le
Gouvernement de Sa Majeste estime que les preventions
que certains fitats ont manifestoes sur le plateau
continental en se fondant sur la distance plutdt que sur
la profondeur, sont contraires au droit.

47) France

Cette definition echappe sans doute a l'inconvenient
de l'instabilite, mais il semble qu'elle tombe dans celui
de l'imprecision. On peut se demander s'il ne vaudrait
pas mieux envisager une limite determinee de 300 metres
par exemple, si Ton veut etre sur de ne pas avoir a la
modifier trop vite. Une limite fixe aurait en outre
l'avantage de rendre impossible toute contestation sur
des notions aussi imprecises que la capacite d'exploita-
tion de l'fitat riverain ou que le delai dans lequel celui-
ci doit etre en mesure d'exploiter.

48) Union sud-africaine

Le Gouvernement de l'Union juge trop vague la
definition donnee pour le plateau continental : « le lit
de la mer et le sous-sol des regions sous-marines conti-
gue"s aux cotes, mais situees en dehors de la zone des
eaux territoriales, ou la profondeur des eaux surja-
centes permet l'exploitation des ressources naturelles
du lit de la mer et du sous-sol». Si la «possibilite d'ex-
ploitation » du lit de la mer et du sous-sol doit etre
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prise comme critere, il semble certain que les progres
des methodes techniques permettant le travail a des
profondeurs toujours plus grandes rendront necessaire
la revision incessante des limites du plateau continental.
On introduirait ainsi dans le droit un element d'incerti-
tude qui serait defavorable au developpement metho-
dique et a l'exploitation du plateau continental.

D'autre part, le Gouvernement de l'Union reconnait
qu'une definition stricte du plateau continental en
fonction de la profondeur des eaux surjacentes presen-
terait egalement des inconvenients ; en effet, la profon-
deur fixee serait, quelle qu'elle soit, necessairement
arbitraire et pourrait a la longue, en raison des progres
techniques, cesser de repondre aux besoins et aux
moyens de 1'lStat riverain. Ceci etant, le Gouvernement
de l'Union pretererait voir delimiter le plateau conti-
nental en fonction de la profondeur des eaux surjacentes
fix£e a un maximum de 200 metres, mais il estime qu'il
faudrait preVoir que cette profondeur sera modifiee
par la suite, si des considerations techniques viennent a
imposer un changement.

49) G. Gidel1*
II r&ulte de la que l'etendue du plateau continental

serait essentiellement incertaine et variable.
Incertaine : parce que, a un mSme moment et pour

un meme objet donne", les possibilites d'exploitation
varient conside'rablement suivant le degre d'avance-
ment technique ou tel ou tel pays est parvenu et que la
discussion n'est pas exclue sur le point de savoir s'il
faut se referer a l'avancement de la technique dans le
pays riverain ou dans un autre pays quelconque.

Variable : parce que l'dtendue du P.C. ne cessera de
se modifier suivant les perfectionnements du materiel
et des methodes d'exploration et d'utilisation.

A l'heure actuelle on admet generalement qu'il n'est
possible d'exploiter les ressources naturelles sous-
marines que par une profondeur de l'ordre de 30 metres
d'eau. On peut s'etonner de voir la CD I declarer que,
si elle n'a pas adopte pour le P.C. une limite fixe deter-
minee par la profondeur des eaux surjacentes, et plus
precisement la profondeur de 200 metres qui, dit-elle
ibid., chiffre 6, « coincide egalement avec celle oil le
P.C. au sens geologique du terme prend generalement
fin », c'est parce que « une telle limite offrirait l'incon-
venient de l'instabilite ». « Dans un avenir prochain,
poursuit la CD I, « le developpement de la technique
pourrait etre tel qu'il soit possible d'exploiter les
ressources du lit de la mer a une profondeur depassant
200 metres » (chiffre 6, ibid.).

Quoi qu'il faille penser de cette appreciation sur la
valeur comme critere g£ophysique de l'isobathe 200
ou de cette anticipation d'ordre technique si optimiste,
il est bien difficile d'accueillir la notion et le mode de
delimitation du P.C. que la CD I a cru devoir admettre.
On ne sait s'il faut l'attribuer a un desir de sa part de
limiter actuellement le plus possible le champ du P.C.
ou a celui d'en favoriser dans 1'avenir la plus large
extension.

Ce qui est sur, c'est que le critere propose par la
CD I ne fournit pas les qualites d'uniformite, de fixite
et de certitude indispensables au commerce juridique.

La solution qui parait a cet effet rallier geniralement

l'opinion est que, pour le juriste, le P.C. doit se definir
par une profondeur d'eau determinee pour tous les.
cas oil cette forme geophysique se presente et ou sa
largeur est telle que le P.C. se prolonge au dela de la
limite exterieure de la mer territoriale du pays considere.

La profondeur de 200 metres ou, si Ton prefere, celle
analogue mais non identique de 100 brasses se recom-
mande du fait que la courbe isobathe de 200 metres
(ou celle de 100 brasses) figure des maintenant d'une
maniere courante sur les cartes marines.

II n'y a pas lieu d'autoriser l'fitat riverain a se pre-
valoir du fait que, devant ses c6tes, la rupture de pente
(en anglais fall off) caracterisant le P.C. se produirait a
une profondeur superieure a celle forfaitairement fixee.
(En sens contraire la Commission de 1'International
Law Association dans son rapport pour la Conference
de Copenhague, 1950).

C'est a juste titre que la CD I a ecarte les preventions.
formulees par certains fitats, qu'ils aient ou non un
P.C, de ben^ficier des droits eventuellement attaches
a l'existence d'un P.C. (voire de droits superieurs)
jusqu'a une ligne mathe'matique fournie par les points
terminaux en haute mer de lignes de longueur donnee
tirees en direction horizontale depuis certains points-
du rivage.

La notion de P.C. doit demeurer attachee a une
forme geophysique dans laquelle la notion de profon-
deur joue un rdle essentiel.

La delimitation du P.C. par l'isobathe de 200 metres
ou celle de 100 brasses, tout en presentant les qualites.
generates desirables pour le but poursuivi, laisserait
ouverts certains problemes delicats, mais secondaires.

50) F. A. Vallat15

II semble que la meilleure solution consisterait a
laisser a l'Etat riverain le soin de fixer la limite exte-
rieure du plateau continental, comme il l'entend, a
condition de respecter approximativement l'isobathe
de 100 brasses. Le droit international ne reconnait
aucun droit a l'fitat riverain sur une partie quelconque
du lit de la mer ou du sous-sol au dela de cette limite
generate.

51) J. L. de Azcarraga16

La limite maximum de l'etendue du plateau est
determinee par l'isobathe de 200 metres.

52) C. F. Driessen17

A mon sens, la definition de la Commission du droit
international accorde a la fois trop et trop peu : elle
pourrait rendre l'exploitation impossible ou donner
lieu a des pretentions excessives. La delimitation devrait
etre confiee a une commission de juristes et de geolo-
gues. Personnellement, je preconise l'isobathe de
200 metres.

53) C.H.M. Waldock™
La Commission se borne a definir le plateau comme

etant la zone ou la profondeur des eaux permet l'exploi-
tation des ressources naturelles du lit de la mer et du

»« Op. cit., p. 5.

" I.B.A., op. cit., p. 292.
" Ibid., p. 283 et op. cit, p. 220.
17 I.L.A., op. cit, p. 156.
" Ibid., p. 147.
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sous-sol. Cette definition est extremement vague;
elle permet des interpretations subjectives de la part
des fitats riverains, interpretations qui pourraient
engendrer des revendications tres etendues. Ce carac-
tere imprecis de la definition risque de faire perdre le
benefice de tous les avantages qui decoulent des efforts
que la Commission a faits pour definir et limiter rigou-
reusement ce droit nouveau que Ton est en train de
reconnaitre. Je prefere, par consequent, la maniere de
voir exprimee dans le rapport presente a la Conference
de Copenhague, c'est-a-dire que le plateau devrait, a
mon avis, etre defini en fonction d'une isobathe deter-
minee — celle des 200 metres ou celle des 100 brasses.
II y a peu de difference entre ces deux limites, mais de
serieuses raisons d'ordre pratique militent en faveur de
l'adoption de l'isobathe des 100 brasses, qui est portee
sur toutes les bonnes cartes nautiques, tandis que celle
des 200 metres ne Test pas. L'adoption de l'une quel-
conque de ces deux limites permettrait d'englober toutes
les zones que Ton a des chances de pouvoir exploiter
d'ici longtemps. La raison principale de ma facon de
voir est la suivante : au debut, alors que nous ignorons
encore ou cette nouvelle doctrine nous entrainera, il
convient d'agir avec prudence et d'adopter une limite
fixe qui, pour le moment, indique avec precision le
point extreme des preventions des fitats riverains.

54) M. W. Mouton19

Nous pensons done que la Commission renonce a une
limite parfaitement claire et aisement identifiable,
indiquee sur toutes les cartes nautiques (abstraction
faite, pour l'instant, de la difference entre les cdtes,
metres ou brasses) en faveur de la notion plutdt vague
du lieu « ou la profondeur permet 1'exploitation des
ressources naturelles », et ce pour une raison qui repose
sur une hypothese assez fragile.

Nous disons qu'une delimitation fondee sur la possi-
bilite d'exploitation est vague, parce qu'elle ne tient
pas compte des realites. A quel moment est-il possible
d'exploiter les ressources naturelles ? Est-ce a partir
du moment oil un dispositif nouveau est apparu sur la
planche a dessin d'un technicien ?

A notre avis, il faut que la possibility d'exploiter les
ressources existe dans la pratique. Actuellement, l'ex-
ploitation n'est pas possible au dela d'une profondeur
de 30 metres.

Cependant, la Commission va permettre a des geolo-
gues specialises dans la recherche du petrole de se livrer
a des sondages en dehors de l'isobathe de 30 metres
et d'endommager les p^cheries par les bouleversements
que provoquent leurs methodes de prospection. Imagi-
nons que ces geologues assurent que des resultats inte-
ressants seront obtenus en un point situe a une profon-
deur de 40 metres. Une societe petroliere disposant
d'appareils nouveaux commence a edifier des installa-
tions a l'endroit en question.

Malheureusement, apres quelques mois d'efforts, le
puits se revele etre a sec ou, pis encore, les machines ne
peuvent rendre les services qu'on attend d'elles.

II est etabli que l'exploitation est impossible. En
d'autres termes, l'Etat riverain n'avait pas le droit
d'edifier des installations, qui, entre temps, ont consti-

» Op. cit., p. 43-44.

tue un obstacle «illegal » en haute mer, et une entrave
a la navigation.

Nous craignons que l'adoption du texte propose par
la Commission n'engendre une instability plus grande
que ne le ferait la limite de profondeur fixe, tres liberate
de 200 metres.

II nous semble que les mots « ou la profondeur permet
l'exploitation » devraient etre interpreted d'une facon
objective. Si l'Etat riverain ne dispose pas du materiel
technique permettant de forer a une certaine profon-
deur, mais si d'autres Etats possedent ce materiel, il
convient de dire que l'exploitation est possible a cette
profondeur. Meme si l'fitat riverain ne desirait pas
exploiter ou explorer le sous-sol, il jouirait neanmoins
d'un droit de contrdle et de juridiction sur les ressour-
ces du plateau adjacent jusqu'a la profondeur a laquelle
l'exploitation serait possible si Ton employait le mate-
riel le plus perfectionne qui soit au monde.

Paragraphes 7 et 8

55) Chili
En raison des considerations qui precedent, le Gou-

vernement du Chili se voit contraint de formuler des
observations a propos des articles 1, 2 et 3 de la deuxieme
partie du projet prepare par la Commission de juristes
de 1'Organisation des Nations Unies et il estime qu'il
conviendrait de confirmer le droit de creer, pour la
chasse et la peche, une zone exclusive, jusqu'a la dis-
tance de 200 milles marins des cdtes.

56) Norvtge
Si Ton juge necessaire de conferer aux iStats riverains

un droit de contrdle et de juridiction aux fins de l'explo-
ration et de l'exploitation des ressources naturelles du
lit et du sous-sol de la mer, le mieux serait, sans doute,
de limiter l'exercice de ce droit a une zone contigue
d'une largeur determinee. II conviendrait de preciser
par des textes les methodes de fixation des limites entre
zones contigues d'fitats differents, dans les cas oil ces
zones se chevaucheraient.

57) Yougoslavie
Le Gouvernement yougoslave prefere done de beau-

coup au texte de cet article la proposition presentee
par M. El Khouri qui tendait a fixer une limite mini-
mum a « X » milles de la cdte, quelle que soit la profon-
deur, et une limite maximum a « X » metres de profon-
deur, quelle que soit la distance de la cdte. Le Gouver-
nement yougoslave insiste done pour que les limites
prevues pour le plateau continental soient modifiees
et pour que soient considerees comme plateau continen-
tal toutes les zones du lit de la mer et de son sous-sol
recouvertes par des eaux dont la profondeur ne depasse
pas 200 metres.

58) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste tient a declarer

expressement qu'il est oppose a tout systeme qui
repartirait le plateau continental entre les fitats rive-
rains en tenant compte de la distance et non de la pro-
fondeur... Le Gouvernement de Sa Majeste estime que
les preventions que certains fitats ont manifestoes sur
le plateau continental en se fondant sur la distance
plutdt que sur la profondeur sont contraires au droit.
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59) G. Gidel™
C'est a juste titre que la CD I a ecarte les preventions

formulees par certains fitats, qu'ils aient ou non un
P.C., de beneficier des droits eventuellement attaches
a l'existence d'un P.C. (voire de droits superieurs)
jusqu'a une ligne mathematique fournie par les points
terminaux en haute mer de lignes de longueur donnees
tirees en direction horizontale depuis certains points
du rivage.

La CD I, apres examen du probleme dans son ensem-
ble, n'a pas cru devoir retenir le systeme qui, pour corri-
ger les inegalites, consisterait a attribuer a tous les
fitats certaines competences uniformes dans un certain
espace identique pour tous par fixation des limites
maximum et minimum du P.C. juridique definies a
l'aide d'une distance mesuree depuis le rivage. C'est a
bon droit. Une telle conception dont la valeur peut etre
examinee en matiere de determination de la largeur des
eaux territoriales, ne semble pas devoir trouver place
dans la matiere toute differente du P.C. Elle comporte-
rait en effet creation d'une nouvelle zone contigue
afferente a la mise en valeur du sous-sol, et cependant
en omettant de propos delibere les facteurs essentiels
relatifs a cette mise en valeur.

60) J. L. de Azcarraga21

Nous estimons qu'on doit fixer de facon uniforme,
pour tous les fitats, une distance de 20 milles pour la
mer territoriale.

Je pense qu'il serait plus equitable et plus pratique
d'adopter, comme le font certains fitats, une ligne situee
a 200 kilometres de la c6te et, lorsque la distance entre
deux pays est inferieure a 400 kilometres, la ligne
mediane des eaux qui separent leurs deux territoires. II
serait aise de fixer le trace d'une telle ligne.

61) V. Brajkovic2*
Ne serait-il pas utile de chercher une solution du

probleme dans son ensemble et d'examiner d'un peu
plus pres une proposition de la branche francaise a
Copenhague d'elargir les droits speciaux des fitats
c6tiers la oil il n'y a pas de shelf ?

62) M. W. Mouton23

Le plateau continental peut etre tres productif,
lorsque les conditions requises pour qu'il existe une
grande abondance de poissons se trouvent remplies;
il en est tout particulierement ainsi dans les regions de
jaillissement et de convection. Ces deux derniers phe-
nomenes, toutefois, se rencontrent aussi dans des regions
ou il n'existe pas de plateaux ou seulement un plateau
etroit, le long des cdtes aussi bien que tres au large. En
d'autres termes, il est exact que le plateau continental
est tres frequemment un endroit ou se trouve une
abondance de poissons, mais il n'est pas le seul endroit
de ce genre, et, par consequent, il ne convient pas d'en
faire un critere pour la delimitation des droits en matiere
de pecherie.

Cette conclusion se trouve, au surplus, confirmee par
le rapport sur l'etude des ressources en poissons des
fitats-Unis et de leurs possessions (p. 1) : « Contraire-

ment a ce qui se passe sur la c6te de l'Atlantique nord,
les eaux vivrieres du Pacifique ne sont pas limitees au
plateau continental; elles s'etendent en mer sur de
nombreux milles, au-dessus d'eaux profondes et elles
nourrissent des quantites considerables de nombreuses
especes de poissons pelagiens. »

Paragraphe 9

Ce paragraphe ne donne pas lieu a des observations.

Paragraphe 10 (Ressources naturelles)

63) Pags-Bas
Peut-etre il serait utile de faire ressortir egalement

dans cet article qu'ici il s'agit seulement des « ressources
minerales » du plateau continental. La meme observa-
tion s'applique a la premiere phrase du premier alinea de
1'article 6 ; voir egalement le commentaire sous 1 de
l'article 3 de la partie II.

64) Suide
II devrait etre expressement dit que par « ressources

naturelles » on entend les ressources minerales pour faire
ressortir que la peche n'est pas comprise dans cette
expression.

65) M. W. Mouton2i

La nature des ressources naturelles dont il s'agit,
n'est pas indiquee en termes expres, mais il est evident
que le qualificatif « minerales » est sous-entendu en
raison du commentaire donne au paragraphe 8 : « De
l'avis de la Commission, les activites de peche et la
production des richesses de la mer devront etre traitees
independamment du plateau continental. »

66) S. S. Nehru25

II s'agit des sables de monazite, terres riches en
thorium qui est l'element utile par excellence pour
l'energie atomique et dont l'lnde vers Test et le long
du c6te est a des milliers de kilometres en plages et en
gisements qui se prolongent dans le sous-sol marin. Or
si un fitat ou un navire, ami ou ennemi ou neutre,
venait a s'installer hors des limites territoriales de
3 milles nautiques et, sous pretexte de recherches scien-
tifiques, venait a entamer de vastes operations de ce
qu'on appelle dredging afin de gagner ces sables pre-
cieux, que faudrait-il faire pour que les Indes puissent
sauvegarder ces richesses necessaires pour leur defense ?

67) M. W. Moutona6

Les ressources du lit de la mer et du sous-sol appar-
tiennent a l'fitat riverain ou sont soumises a son contrdle
et a sa juridiction. Quelles sont les ressources du lit de
la mer ? Le lit de la mer n'est rien autre que la surface
qui separe la mer du sous-sol. Mais c'est une chose
fuyantc. Si nous la creusons, si nous y draguons des
sables ou des coquillages, la matiere qui, a un moment
donne, faisait partie de cette surface de separation est
enlevee, mais le lit de la mer subsiste. Le fond de la
fosse que nous avons creusee constitue le nouveau lit de
la mer. II est exact que le lit de la mer est le dessus du
sous-sol, mais il est infiniment mince. MSme si nous

» Op. cit, p. 6, 8.
21 I.B.A., op. cit, p. 282.
22 I.L.A., op. cit, p. 162.
28 Op. cit, p. 55.

2« 7Md., p. 41.
86 I.L.A., op. cit, p. 162.
28 Op. cit, p. 281.
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n'en retirons qu'une quantite infime de matiere, cette
matiere appartient, en fait, au sous-sol. On pourrait dire
qu'en pratique, la couche superieure est appelee le lit
de la mer et les couches plus profondes, le sous-sol. Nous
demanderons, alors, quelle est la profondeur de cette
couche superieure, et nul ne pourra repondre a cette
question. Si nous deversons du sable ou de l'argile sur
le fond de la mer, le fond de la mer s'eleve. En bref,
le lit de la mer est indestructible. Dans ces conditions,
comment pouvons-nous extraire des ressources du lit
de la mer ? Si nous draguons de la boue du fond marin
pour en extraire le minerai d'etain, comme cela se
pratique dans les vallees immergees des fleuves dans
la concession stannifere de Singkeep en Indonesie, nous
n'enlevons rien au lit de la mer, nous nous bornons a
abaisser le niveau du lit de la mer. La matiere que nous
prelevons, la boue stannifere que nous amenons a la
surface, est, en realite, du sous-sol et pas autre chose.
On admet, d'une facon generale, que le lit de la mer et
le sous-sol qui se trouve sous les eaux territoriales appar-
tiennent a l'fitat riverain. On admet, d'une facon
generale, que l'fitat riverain peut s'approprier ou occu-
per le sous-sol, meme en dehors des Iimites de ses eaux
territoriales, comme le demontre l'assentiment des
fitats a l'exploitation de mines sous-marines (bien que,
a notre connaissance, aucune d'elles ne se trouve a
l'heure actuelle au-dela de la limite des trois milles).

Toutefois, l'utilisation que nous faisons du lit de la
mer ne porte pas atteinte aux droits d'autres Etats
d'utiliser le lit de la mer. Le lit de la mer ne peut etre
epuise. L'extraction de minerai d'etain du lit de la mer
ne porte pas atteinte aux droits des autres Etats.
Lorsqu'une region a ete exploitee et abandonnee, il
subsiste un autre lit plus profond, qu'un autre Etat
peut utiliser pour y poser ses cables telegraphiques. Un
navire peut jeter l'ancre dans ce nouveau lit et, si le
dragage n'en a pas rendu la surface trop rugueuse, un
chalutier peut a nouveau chercher a capturer les pois-
sons de fond qui sont revenus a cet endroit. D'apres
sir Cecil Hurst la pose d'un cable ne constitue pas une
occupation du lit de la mer. Le simple fait qu'un cable
repose sur le lit de la mer n'empSche pas de poser un
autre cable.

Expression « contigues aux cotes »

68) Norvige
Quel est le sens exact des mots « contigues aux cdtes» ?

On trouve parfois, a proximite des cotes, une zone de
grands fonds et, plus loin, des regions de hauts fonds.
Tel est le cas, par exemple, le long des c&tes norvegien-
nes. Une bande allongee et plut6t etroite de grands
fonds borde la c6te de la Norvege meridionale et occi-
dentale. A l'exterieur de cette bande etroite, la mer du
Nord est, en general, assez peu profonde, avec des fonds
ne depassant pas 200 metres. II serait evidemment tout
a fait contraire a l'equite que le Danemark, l'Allemagne,
les Pays-Bas et la Grande-Bretagne se partagent toute
l'etendue de la mer du Nord et que la Norvege soit
exclue de ce partage en raison de 1'existence de cette
bande de grands fonds. Si Ton decidait d'etablir des
regies pour le plateau continental, il faudrait remanier
la redaction de l'article premier de facon a preciser sans

equivoque que l'expression « plateau continental »
designe le lit de la mer et le sous-sol des regions sous-
marines qui sont au large des cdtes, meme si lesdites
regions sous-marines sont separees des cCtes par des
bandes d'eaux profondes.

69) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste tient a declarer

expressement qu'il est oppose a tout systeme qui attri-
buerait aux fitats riverains des plateaux submerges
(qui pourraient se trouver a moins de 100 brasses au-
dessous du niveau de la mer) separes de la c6te par un
chenal d'une profondeur superieure a 100 brasses. Le
Gouvernement de Sa Majeste considere que ces plateaux
submerges sont soit une res communis qui peut etre
acquise par prescription, soit une res nullius que tout
fitat peut occuper et exploiter conformement aux
regies normales du droit d'occupation.

70) A.Rygh™
II se trouve que, a proximite de nos cdtes, au sud et

sud-ouest de la Norvege, court une faille, profonde mais
etroite, denommee den norske renne, qui separe la cdte
norvegienne de la partie contigue de la mer du Nord.
De l'autre cdte de cette faille profonde, la profondeur
de la mer du Nord redevient aussitdt inferieure a une
limite de 100 brasses, qu'clle ne depasse pas jusqu'aux
cdtes d'Ecosse. La doctrine americaine entrainerait
cette consequence que, si quelque gisement petrolifere
devait etre decouvert dans cette zone de la mer du
Nord, il appartiendrait a l'Ecosse et non a la Norvege,
en depit du fait que la distance qui le separerait de
l'Ecosse serait quatre ou cinq fois superieure a celle qui
le separerait de la cdte norvegienne.

ARTICLE 2

Paragraphes 1 et 7

71) Bresil
Pour ce qui est de l'article 2, le Gouvernement

bresilien pense qu'il conviendrait de faire preceder
les mots « aux fins » du mot « exclusivement ». On
eviterait ainsi toute possibility d'incertitude, et cette
redaction exprimerait plus exactement le point de vue
des membres de la Commission, tel qu'il est expose au
paragraphe 1 des commentaires relatifs audit article.
Puisque les membres de la Commission souhaitent que
« ce contrdle et cette juridiction ne soient exerces que
pour les fins indiquees », nous pensons que rien ne peut
s'opposer a l'insertion du mot « exclusivement » dans
le texte de l'article.

72) Chili
Les conclusions de la Commission de juristes ne

tiennent pas compte de la realite et sont en disaccord
avec la pratique internationale.

En effet, les Gouvernements du Mexique, de 1'Argen-
tine, du Chili, du Perou, du Costa-Rica, du Guatemala
du Honduras, du Salvador, du Nicaragua, du Bresil et
de l'Equateur qui, a des dates differentes, ont defini
unilateralement leur attitude a l'egard de ce probleme,

*7 Sir Cecil J. B. Hurst," Whose is the bed of the sea ",
British Year Book of International Law, 1923-1924, p. 42. 28 I.L.A., op. cit., p. 156.



12 Yearbook of the International Law Commission, Vol. II

ont declare de facon categorique que leurs droits sur
la plate-forme sous-marine contigue" a leur territoire
continental et insulaire, vont au dela du simple
« contrdle » et de la simple «juridiction », et constituent
des droits particuliers et inherents a la souverainete et
a la propriete.

Ainsi, aux termes de la declaration officielle chilienne
en date du 23 juin 1947, « le Gouvernement du Chili
confirme et proclame la souverainete nationale sur tout
le plateau continental contigu aux cotes continentales
et insulaires du territoire national, quelle que soit la
profondeur a laquelle il se trouve, et revendique en
consequence toutes les richesses naturelles qui se trou-
vent sur ledit plateau, sur son sol ou dans son sous-sol,
actuellement connues ou qui seront decouvertes dans
l'avenir ». (Memoria del Ministerio de Relaciones
Exteriores, 1947, p. 204.)

Les declarations des gouvernements americains pre-
cites sont inspirees par des conceptions analogues.

Si Ton tient compte de la notion moderne de plateau
continental, la souverainete et la propriete a l'egard
dudit plateau se justifient par diverses raisons.

En premier lieu, cette zone constitue, en realite, un
prolongement, une partie du territoire national et elle
doit, par consequent, relever de la souverainete de
1'fitat dont le territoire se prolonge sous les yeux, tout
comme le reste de son territoire.

Comme l'a fort justement fait observer M. Miguel
Ruelas, le plateau continental appartient au pays
riverain, parce que, en general, les richesses qui com-
posent les sediments terreux recouvrant la zone littorale
du plateau (ou plate-forme) ont ete arrachees par les
courants (voir Miguel Ruelas, « La Cornisa Continental
Territorial » Revista de Derecho Internacional, IXeannee,
t. XVII, Janvier a juin 1930, p. 130).

En deuxieme lieu, la securite, et le droit de conserva-
tion de l'fitat riverain sont des facteurs determinants.
Ces droits fondamentaux comportent la faculte pour
un fitat de disposer de son territoire et de l'utiliser par
tous les moyens possibles.

Or, refuser a un fitat contigu a la mer la souverainete
et la propriete a l'egard du plateau sous-marin, revient
a lui enlever une partie de territoire qui lui appartenait
au moment ou il est devenu sujet de droit international.
En d'autres termes, c'est le priver d'une source de
richesses que, tdt ou tard, du fait du developpement
naturel de toutes les collectivites, il voudra exploiter
et dont il voudra pouvoir disposer en pleine propriete.

Un autre aspect du droit de conservation consiste
a prendre toutes les mesures indispensables en vue de
repousser une agression et de se soustraire a un peril
imminent.

Le fait pour un pays de declarer qu'il doit avoir sur
le plateau continental des droits de souverainete, de
propriete et de juridiction exclusifs, attenue ce danger
et evite une source de conflits entre les nations.

En effet, un fitat etranger puissant, desireux d'exploi-
ter reellement ou en apparence les ressources qui se
trouvent dans les eaux contigues a la mer territoriale
d'un autre Etat, pourrait edifier des installations et
autres ouvrages appropries, qui entraineraient une
perte d'elements naturels pour l'Etat riverain, et pour-
raient degenerer en menace positive contre la securite
et l'integrite territoriale de cet fitat.

En troisieme lieu, il faut considerer la peche comme
un facteur essentiel et une necessite vitale etant donne
que les especes pourraient s'eteindre si les banes de
poissons de haute mer, qui se trouvent generalement
dans ces regions, pouvaient etre exploites par le premier
occupant.

Enfin, les eaux et les regions sous-marines mention-
nees plus haut constituent pour le Chili un veritable
espace vital en raison de la configuration geographique
de ce pays.

D'ailJeurs, la pratique internationale confirme la
doctrine du prolongement de la souverainete sur la
plate-forme continentale et sur les eaux surjacentes.

En raison des considerations qui precedent, le Gou-
vernement du Chili doit se prononcer contre 1'article 2
du projet et propose de confirmer le principe selon lequel
la souverainete, la propriete et la juridiction sur le plateau
continental appartiennent de plein droit a l'Etat riverain.

73) Danemark
II est bon, de meme, que le projet evite toute allusion

a la notion de souverainete, au sens admis du terme,
et se borne a mentionner un droit exclusif d'exploration
et d'exploitation qui ne prejuge pas, par exemple, le
statut de ces zones en temps de guerre et sous un regime
de neutralite. De l'avis des autorites danoises, il convien-
drait de preciser, en termes expres, le caractere exclusif
du droit que l'article 2 de la partie I reconnait k 1'lStat
riverain, car on ecarterait ainsi toute idee d'expansion
territoriale de l'fitat interesse.

74) Equateur
Bien que notre loi commence par stipuler que l'fitat

equatorien « dispose de tous les droits d'utilisation et
de contrdle necessaires pour assurer la conservation
dudit patrimoine ainsi que le contrdle et la protection
des zones de peche qui s'y trouvent situees », elle ne
limite pas la juridiction de l'Etat a Fexploration et a
l'exploitation des ressources naturelles du plateau.

75) Israel
II semble done que le texte du projet d'article 2 soit

trop restrictif sur deux points. En premier lieu, la
portee exacte des mots « controle » et « juridiction »
n'est pas assez claire. En fait, du point de vue juridique,
on voit mal la distinction entre ce concept de conlrdle
et de j uridiction et celui de souverainete, surtout lorsque
Ton tient compte de ce que Ton pourrait appeler les
manifestations non terrestres de la souverainete (espace
aerien et eaux territoriales). Cependant, les mots
« contrdle » et « juridiction » peuvent donner l'impres-
sion qu'il s'agit de quelque chose d'inferieur a la souve-
rainete ou de different de celle-ci. II est peu probable
que Von puisse donner un fondement juridique satis-
faisant au droit d'exploration et d'exploitation des
ressources naturelles du plateau continental, si Ton ne
reconnait pas a l'Etat riverain la possibility d'exercer
sur ce plateau tous les droits de la souverainete, et pas
seulement les droits peut-etre plus restreints et quel-
que peu vagues de controle et de juridiction. En second
lieu, les fins limitees auxquelles, selon la Commission
du droit international ces droits pourraient etre exerces,
e'est-a-dire l'exploration et l'exploitation, semblent
etre indument restrictives. II se peut que l'fitat rive-
rain desire exercer des droits de souverainete a d'autres
fins. L'exemple qui vient aussitdt a l'esprit est celui de
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mesures de protection, contre un abus de droit de la
part d'autres Etats, ou celui de mesures defensives.
L'Etat riverain peut, pour des raisons diverses, ne pas
€tre en mesure d'entreprendre immediatement l'explo-
ration et l'exploitation du plateau continental; il peut
ne pas disposer, pour le moment, des ressources finan-
cieres necessaires, des considerations de politique
economique nationale peuvent faire que cette explora-
tion ou cette exploitation n'est pas, momentanement,
souhaitable, etc. Des Etats, dans cette situation,
devraient neanmoins pouvoir, en etendant leur souve-
rainete sur les zones appropriees, s'assurer la possibility
d'explorer et d'exploiter ces regions par la suite, tout
comme ils devraient pouvoir etre en mesure d'empe"cher
cette exploration et cette exploitation par d'autres
Etats.

76) Norv&ge

II semble ressortir du texte de l'article 2 de la premiere
partie des projets d'articles que FEtat riverain pourrait
exercer controle et juridiction sur le plateau continental
de facon a exclure les ressortissants de pays etrangers.
On a fait remarquer plus haut qu'il ne semble pas
vraiment necessaire de conferer un monopole de ce
genre aux nationaux de l'Etat riverain.

77) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord

Le Gouvernement de Sa Majesty prefererait dire que
« le plateau continental est soumis a la souverainete de
l'Etat riverain ». A son avis, il n'y a pas de raison
valable de remplacer la notion bien connue de « souve-
rainete » par l'expression nouvelle et mal definie : « le
contrdle et la juridiction », meme si, comme il est proba-
ble, on entend donner le me*me sens aux deux expres-
sions. Si Ton employait l'expression « souverainete »,
il serait hors de doute qu'un crime commis dans un
tunnel perce sous le plateau continental serait soumis
a la juridiction de l'Etat riverain ; 1'emploi de l'expres-
sion «le contrdle et la juridiction aux fins de l'explora-
tion du plateau continental et de l'exploitation de ses
ressources naturelles » pourrait faire naitre certains
doutes a cet egard.

Le Gouvernement de Sa Majeste pense que les droits
de l'Etat riverain sur le plateau continental sont de la
meme nature que ses droits sur son territoire terrestre
et qu'il conviendrait de le dire explicitement dans le
projet.

78) Etats-Unis d'Amerique

Le Gouvernement des Etats-Unis a l'impression que
la partie I, plateau continental, du projet d'articles
vise a donner a l'Etat riverain le droit exclusif d'explorer
le plateau continental et d'en exploiter les ressources.
Le Gouvernement des Etats-Unis se demande done s'il
ne conviendrait pas de preciser, au moins dans les
commentaires, que le contr&le et la juridiction dont il est
question dans le projet d'articles correspondent en fait
au droit exclusif, mais d'ordre technique, d'explorer
le plateau continental et d'en exploiter les ressources.

79) SuMe

Le Gouvernement suedois pense qu'il est juste que les
droits des Etats riverains sur le plateau continental
soient limites de facon que ces droits n'aient en vue
que les fins indiquees. De la sorte, seraient aussi rejetees

les revendications de souverainete s'etendant meme a
de larges bandes d'eaux au dela de la cote, qui ont ete
presentees par certains Stats. De l'avis du Gouverne-
ment suedois, ces revendications ne concordent absolu-
ment pas avec le droit des gens en vigueur. II s'ensuit
egalement que lorsque aucune exploration ni exploita-
tion n'a lieu, l'Etat riverain n'a aucun droit sur le
plateau continental, si ce n'est le droit d'empecher les
autres de l'explorer et de l'exploiter. II devrait etre
expressement dit que par « ressources naturelles », on
entend les ressources minerales pour faire ressortir que
la peche n'est pas comprise dans cette expression.

80) France
Les dispositions prevues par le projet (art. 2) donnent

aux Etats riverains le « contrdle » et la « juridiction »
sur la zone maritime definie comme etant le plateau
continental. On peut se demander si la distinction faite
par la Commission, entre la notion de « contr61e et de
juridiction » et celle de souverainete, n'est pas illusoire.
La consequence juridique du monopole d'exploitation
confere a l'Etat riverain sera l'exercice d'une souverai-
nete effective quoique limitee sur le plateau continental
et cette souverainete existera bien que le mot ne soit
pas prononc6.

81) Union sud-africaine
L'Union sud-africaine prefererait voir remplacer,

dans le projet de la Commission, les mots « contrdle et
juridiction aux fins de l'exploitation... » par le mot
« souverainete ». On ne voit pas pourquoi on e"tablirait
une distinction entre la nature du droit que possede un
Etat sur les eaux territoriales et le droit que Ton se
propose de reconnaitre sur le plateau continental. De
plus, les termes employes dans le projet de la Commis-
sion sont ambigus, car les mots « contrdle », « explora-
tion »,«exploitation » et«ressources naturelles » peuvent
tous preter a plusieurs interpretations. Par contre, le
mot « souverainete » a un sens clair en droit interna-
tional et semble defmir tres exactement le lien qui
existera entre l'Etat riverain et le plateau continental.

Le projet d'articles sauvegarde le droit que possedent
les Etats etrangers de poser des cables sur le plateau
continental; l'exercice de la souverainete a d'autres
egards ne porterait done aucune atteinte a ce droit.

82) G. Gidel™
Un point fondamental qui s'impose a l'examen de la

Conference est la determination du sens des mots
« contrdle et juridiction » dont la CD I s'est servie pour
designer les droits qu'elle a reconnus a l'fitat riverain
« aux fins de 1'exploration du P.C. et de l'exploitation
de ses ressources naturelles ».

Ces mots figurent deja dans la proclamation du Presi-
dent americain du 28 septembre 1945. Lorsque certains
gouvernements les ecartent pour employer le mot de
souverainete, ils sont rappeles a une plus juste apprecia-
tion des choses par le Departement d'Etat (par exemple :
notes du 2 juillet 1948 au Chili et au Perou) et par la
Grande-Bretagne (par exemple : notes au Chili et au
Perou du 6 fevrier 1948).

Et pourtant d'illustres commentateurs britanniques
de la proclamation Truman (sir Cecil Hurst, conference
du l e r decembre 1948 a la Grotius Society) declarent

s» Op. cit, p. 13.
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ne pas bien apercevoir quelle difference il y a entre
« contrdle et juridiction », lorsque l'exclusivite de ce
contrdle est revendiquee, et la « souverainete » elle-
meme. « La souverainete, dit sir Cecil Hurst, n'est pas
un terme bien aise a definir ; mais, dans un cas de cette
sorte, je pense que nous sommes fondes a regarder les
faits de la situation plutdt que le langage dont il est fait
usage... On ne saurait lire cette proclamation sans avoir
le sentiment que, dans l'aire de leur P.C., les Etats-
Unis revendiquent des droits qui sont aussi etendus que
la souverainete; il se peut que cette revendication ne
soit pas justified et qu'elle soit impossible en droit :
c'est la une autre question. Ce que je desire faire enten-
dre en ce moment, c'est que, si les droits revendiques
sur le P.C. et ses ressources etaient qualifies de souve-
rainete, Us ne seraient pas plus etendus que ceux qui
sont revendiques dans la proclamation. »

Deja a ce moment la pratique officielle britannique
s'etait orientee dans le sens « souverainete' ». Les ordres
en conseil concernant les possessions britanniques dans
le continent americain ont procede : par voie d'annexion
dans le cas des Submarine areas of the Gulf of Paria
(Trinidad and Tobago, 0. in C, 6 aout 1946, U. K.
Statutory Rules and Orders, 1942, vol. I, p. 919; cf.
Sub marine Oil Mining Regulations, Trinidad and
Tobago, 22 mai 1945, dans Procl., Orders, Regul., etc.,
1945, p. 101); par voie de modification de frontieres
dans le cas des iles Bahama (O. in C, n° 2574, 26 novem-
bre 1948; cf. Petroleum Act, Bahama, 3 avril 1945,
chap. 2, sect. 12, chap. 3, sect. 3); dans le cas du
Honduras Britannique (0. in C, n° 1649, 9 octobre
1950 ; cf. Honduras Oil Minning Regulations, 2 septem-
bre 1949, n° 56 de 1949); dans le cas de la Jamaique
(0. in C, n° 2575, 1948) et dans le cas des iles Falkland
(0. in C, 21 decembre 1950, n° 2100).

Le professeur Lauterpacht (a Sovereignty over Sub-
marine Areas », British Year Book of International Law,
vol. 27 [1950] p. 376 a 433) resume ainsi la portee de
ces textes : « Les proclamations purement britanniques,
telles que celles qui figurent dans les ordres en conseil
relatifs au golfe de Paria et au plateau continental des
iles Bahama, de la Jamaique et des iles Falkland
impliquent clairement une affirmation de droits de
pleine souverainete. On ne peut interpreter autrement
la declaration selon laquelle les frontUres des territoires
en question sont recule'es de facon a englober le plateau
continental, ou celle selon laquelle le golfe de Paria est
annexe ».

Les dispositions de ces documents tendent toutefois
a parer aux objections tirees des principes generaux du
droit international maritime que pourraient soulever
les mesures qu'ils ont pour objet : ainsi les chiffres 4
et 5 de l'ordre en conseil relatif a Trinidad et Tobago
ou l'article 3 de l'ordre en conseil des Bahama ou autres
analogues. Comme le faisait deja la proclamation du
President americain ils precisent : « Aucune disposition
du present ordre en conseil ne sera interpretee comme
portant atteinte au caractere de haute mer des eaux
surjacentes du plateau continental, a l'exterieur des
Iimites des eaux territoriales. »

Mais ces qualifications conformes au contenu du
droit international commun en matiere d'utilisation
du volume des eaux n'empSchent point que 1'operation
realisee sur la totalite du P.C. transterritorial constitue
une extension de souverainete, c'est-a-dire du faisceau

des competences etatiques et non point une extension
de contrdle et juridiction en vue de 1'exploitation des
ressources naturelles, c'est-a-dire de competences parti-
culieres et specialisees.

On s'explique facilement des lors qu'un des themes
de la pensee juridique anglaise sur la matiere soit de
minimiser la difference qui existe entre « contrdle et
juridiction » et « souverainete » et d'insister a l'inverse
sur les limitations dont la souverainete peut etre l'objet.

Le professeur Lauterpacht (op. cit., specialement la
section IV « The Nature of the Rights over submarine
areas ») ecrit page 391 : « La souverainete sur les zones
sous-marines adjacentes, comme la souverainete sur
le territoire en general, ne sont pas incompatibles avec
des limitations imposees par le droit coutumier interna-
tional ou consenties par traite. Par consequent, bien
que les droits acquis ou revendiques par les Etats sur
les zones sous-marines soient des droits de souverainete,
cela ne veut pas dire qu'ils ne sont pas soumis aux
limitations qu'impose le droit international et, particu-
lierement, aux exigences raisonnables du principe de la
liberte des mers. » (Voir p. 388 et 392.)

Le projet de la CD I est aussi eloigne de cette pratique
de certains Etats que de la doctrine qui se propose
d'en faire la construction juridique.

L'article 2 du projet de la CD I, redige a un moment
oil s'etaient pleinement affirmees les preventions d'fitats
riverains non seulement au « contr&le » et a la «juridic-
tion » mais aussi a la « souverainete » sur leur P.C.
condamne expressement « toute allusion a une souve-
rainete de l'Etat riverain sur les regions sous-marines
du P.C. » (chiffre 7 du commentaire sous l'article 2).
Le meme article prend soin de limiter rigoureusement
la portee de l'expression « contrdle et juridiction »
elle-meme.

A cet egard l'article 2 du projet de la CDI contient
une nouveaute significative. Jusque-la la pratique etati-
que employait l'expression « contrdle et juridiction »
sans aucune addition. La CDI, au contraire, lui accole
l'enonciation precise des deux facultes strictement
limitees auxquelles « contrdle et juridiction » peuvent
s'appliquer en matiere de P.C.

On a cite plus haut le texte de l'article 2 du projet.
II est impossible de dire plus nettement — presque
plus crument — que la CDI repousse toute idee de
contrdle et de juridiction generalises de la part de
l'fitat riverain sur le P.C. transterritorial et n' « accepte »
ces « contrdle et juridiction » qu'en les limitant a des
fins rigoureusement specialisees. Et comme si ce n'etait
pas assez, le chiffre 7 du commentaire sous l'article 2
revient encore sur la specification rigoureuse que la
CDI a entendu apporter aux competences qu'elle
« acceptait » de reconnaitre a l'Etat riverain sur la
partie transterritoriale de son P.C.

Ainsi deux courants se heurtent en matiere de deter-
mination des droits du riverain sur son P.C. L'article 2
de la CDI est aussi different des dispositions des ordres
en conseil britanniques sur le P.C. que le sont les vues
sur la matiere des deux professeurs anglais, H. Lauter-
pacht et G. Sclrwarzenberger.

Lauterpacht ecrit : « II ne semble pas qu'il soit
incorrect de revendiquer la souverainete pure et simple
sur les zones sous-marines ou, si Ton admet qu'elle
n'est pas, par ailleurs, contraire au droit international
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en general ou au principe de la liberte des mers en parti-
culier, que cette souverainete n'offre pas la meilleure
solution. »

Schwarzenberger etudie dans The Year Book of
World Affairs, vol. 6 (1952) p. 246 a 274, «les frontieres
du droit international ». II constate comme acquis a
l'histoire : « que le principe de la liberte des mers a ete
reconnu en temps de paix, dans le sens d'une juridiction
exclusive de l'Etat sur les navires battant son pavilion
qui se trouvent en haute mer » (p. 264) et il ajoute
immediatement : « Actuellement, cette liberte est a
nouveau contestee d'une fac,on indirecte par les preten-
tions extravagantes des Etats sur ce que Ton appelle le
plateau continental. » (La note 29 relative a ce passage
porte : voir encore Green, The Continental Shelf, 4
Current Legal Problems, 1951, p. 54 et suiv.)

Lorsqu'il faudra opter entre deux directions de pen-
see si contraires, il sera prudent de considerer quelles
extensions ne manquerait pas d'entrainer, particuliere-
nient apres l'arret de la Cour internationale de Justice
du 18 decembre 1951, l'adoption de la solution de la
doctrine de la « souverainete » du riverain sur le sol et
le sous-sol du P.C., meme si Ton pretend endiguer cette
souverainete par les qualifications que peut lui imposer
le droit international. II n'est pas facile d'apercevoir
quelles objections valables pourraient etre elevees
contre les revendications d'autres utilisations du P.C.
une fois que la « souverainete » en aurait ete reconnue
au riverain en haute mer.

83) F. A. Vallat30

II semble a tous egards naturel et raisonnable de
considerer les droits de l'fitat riverain comme des
droits complets de souverainete. Comme on l'a deja
signale plus haut, il n'est pas necessaire de considerer
que cette souverainete s'etend aux eaux de haute mer
qui recouvrent le plateau continental; il semblerait
cependant raisonnable que la souverainete s'etende
aux installations edifiees sur le plateau en vue d'en
exploiter les ressources. En outre, s'il s'agit d'autre
chose que de la souverainete, l'idee d'une juridiction
et d'un contrdle exclusifs sur les ressources du plateau
continental est un concept nouveau dont il serait diffi-
cile de fixer exactement le sens. II semble done plus
sage pour les juristes de s'en tenir a la notion de souve-
rainete, bien connue en droit international.

84) J. Enomoto31

Bien que la conservation et 1'exploitation des ressour-
ces du plateau continental touchent, dans quelque
mesure, aux interets du pays contigu a ce plateau, nous
ne devons jamais perdre de vue que l'objectif essentiel
est de pourvoir aux besoins de la communaute interna-
tionale, en utilisant le petrole et les autres richesses du
sous-sol du plateau. Par consequent, aucun fitat ne
pourrait etre autorise a faire prevaloir ses propres
intere'ts en sacrifiant ceux d'un autre fitat. On ne doit
pas avoir recours au systeme du plateau continental a
d'autres fins, par exemple a des fins de defense nationale.

85) M. W. Mouton 32

II semble a peu pres etabli que le contrdle et la juri-
diction sont le me"me droit, ou presque le mSme droit,

que la souverainete. Plusieurs auteurs soutiennent ce
point de vue et, en depit des premieres reactions rappe-
lees plus haut, sir Cecil Hurst arrive a la conclusion
suivante : « On ne saurait lire cette proclamation sans
avoir le sentiment que, dans l'aire de leur plateau
continental, les Etats-Unis revendiquent des droits qui
sont aussi etendus que la souverainete33... »

J. L. Brierly a dit (A/CN.4/SR/68) : « Si l'fitat rive-
rain possedait des droits exclusifs de contr61e et de
juridiction sur le sous-sol, on pourrait dire qu'il jouitde
la souverainete. » C. H. M. Waldock, se basant sur les
termes de V Executive Order soutient que (p. 32) : «... la
proclamation (Truman) ressemble beaucoup a un acte
d'appropriation », ce qui, a notre sens, se rapprocherait
beaucoup d'un droit de souverainete.

86) E. Colban 3i

J'estime que les principes generaux de droit devraient
e"tre les me"mes pour toutes les zones internationales,
qu'il s'agisse d'espaces aeriens ou maritimes ou encore
du lit ou du sous-sol de la haute mer. En l'etat actuel
du droit international, je ne puis concevoir aucune
raison valable de proclamer, dans le cadre d'un code
international, une regie aux termes de laquelle le lit
et le sous-sol de la mer constitueraient une categorie
distincte et qui confererait aux fitats riverains un droit
general de priorite pour leur exploitation. II me semble-
rait normal que Ton laisse a l'experience, dont le resultat
s'exprimerait, le moment venu, dans des accords conclus
entre les fitats interesses, le soin d'elaborer des regies
satisfaisantes pour toutes les parties, sans creer d'ores
et deja, en faveur de certains fitats determines, un
droit exclusif au controle et a l'exploitation de zones
etendues du lit et du sous-sol de la haute mer.

87) L. C. Green S5

II s'agit en realite d'une prevention de l'litat national
a ecarter le reste du monde. Cela signifie que, si un
]£tat, comme le Chili, n'est pas en mesure, technique-
ment, d'exploiter les ressources du plateau continental,
il peut, dans l'interet de la communaute internationale,
empecher qui que ce soit de l'exploiter.

Je ne puis que repeter que la doctrine du plateau
continental, comme d'autres notions gcographiques,
n'est defendue par les fitats que pour dissimuler, sous
des dehors respectables, des affirmations de droits qui
sont par ailleurs denues de fondement et injustifies et
dont la plupart sont egolstes et exorbitants.

En aucun endroit de la proclamation, de YExecutive
Order ou du communique de presse, on ne trouve le
mot « souverainete ». II est cependant difficile de voir
une difference entre raffirmation qu'une chose « appar-
tient aux fitats-Unis et est soumise a leur juridiction
et a leur contrfile » et la simple declaration selon laquelle
la chose en question est « soumise a la souverainete des
fitats-Unis. »

88) J. L. de Azcdrraga x

Nous pouvons approuver cette solution, mais a notre
avis le « plateau epijuridictionnel » doit 6tre considers"

80 I.B.A., op. cit., p. 294.
81 I.B.A., Madrid, 1952, document mimGographie'.
sa Op. cit, p. 278.

** " The Continental Shelf", The Grotius Society,
Transactions for the year 1948, vol. 34 (1949), p. 162.

" I.L.A., op. cit., p. 150.
85 Ibid., p. 159 et " The Continental Shelf ", Current

Legal Problems, 1951, vol. 4 (1951), p. 73.
39 I.B.A., op. cit., p. 283 et op. cit., p. 171 et p. 181.
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comme une sorte d'hinlerland sous-marin ou « sphere
d'influence et d'interets» de l'Etat riverain, ou il
n'aura pas la sowerainete au sens admis par le droit
international, mais uniquement un droit potentiel
d'occupation (un « inchoate title ») aux fins d'exercer son
influence et de realiser ses intents, en excluant que les
autres Etats peuvent exercer ses droits respectifs sur
ledit plateau. En consequence, l'Etat riverain est le
beneficiaire exclusif des droits de controle et de juri-
diction aux fins d'explorer et d'exploiter les ressources
naturelles sur son « hinterland sous-marin ».

89) Pays-Bas
Bien que peut-^tre du point de vue theorique une

solution eut ete preferable par laquelle la juridiction
sur ces regions sous-marines eut etc attribute a la
communaute internationale dans son ensemble, le
Gouvernement neerlandais est d'avis que du point de
vue pratique des objections insurmontables s'elevent
contre une telle solution. En effet, par un tel systeme
il ne serait pas possible d'exploiter les richesses sous-
marines comme l'interet de 1'humanite l'exige.

D'autre part, le Gouvernement neerlandais se permet
de suggerer qu'un organe international sera etabli,
charge de contr&ler le developpement de l'exploitation
des regions sous-marines et de donner en cette matiere
des avis consultatifs, afin de stimuler de cette maniere
l'usage le plus efficace dans l'interet general.

90) Sutde
Le Gouvernement suedois est dispose a reconnaitre

que ce raisonnement est justifie dans une certaine
mesure. Une condition a fixer pour les concessions en
faveur des Etats riverains devrait alors Store que ces
concessions n'eussent pas une portee plus grande qu'il
n'est absolument necessaire pour atteindre le but
propose et que les droits dont jouissent actuellement
tous les Etats en vertu du principe de la liberte de la
mer, en premier lieu les droits a la navigation et a la
p6che en mer libre, soient maintenus et proteges autant
que possible.

91) Royaume-Uni de Grande-Bretagne et d'Irlande da
Nord
Le Gouvernement de Sa Majeste convient qu'il est

impossible, pour le moment, d'internationaliser l'exploi-
tation des regions sous-marines.

92) Lord Asquith of Bishopstone 37

1) II est eminemment souhaitable que, dans un
monde ou une disette de petrole menace de se faire
sentir, quelqu'un possede le droit d'exploiter le sous-sol
de la zone sous-marine en dehors des eaux territoriales ;
2) l'Etat riverain contigu parait le plus qualifie pour
le faire. II est le mieux place pour exercer un contrdle
effectif et les autres solutions fourmillent d'inconve-
nients.

93) G. Gidel S8

La commission a ecarte (chiffre 2 du commentaire
sur 1'article 2) la suggestion consistant a attribuer ces

87 " Award in the matter of an arbitration between
Petroleum Development (Trucial Coast) Ltd. and the
Sheikh of Abu Dhabi", The International and Compara-
tive Law Quarterly, 1952, p. 256.

38 Op. cit., p. 9.

droits a la communaute internationale, d'ailleurs sous
des modalites differentes d'organisation preconisees
par les partisans de cette solution qui, ainsi que la CD I
l'a montre, releve plus d'un ideal seduisant que d'une
saine appreciation des realites.

91) J. L. de Azcdrraga 39

La GDI attribue les droits dont le P.C. est susceptible
a l'Etat riverain.

Nous sommes partisans de cette solution, puisqu'il
a le droit exclusif d'explorer et d'exploiter les ressources
naturelles du fond maritime et du sous-sol de celui-ci,
sur toute l'etendue du plateau sous-marin, qui est le
prolongement naturel de la terre emergee de son terri-
toire.

95) C. Eustathiades *°
Sinon, puisque prematuree, une exploitation inter-

nationale, au moins un controle international en vue
d'iviter VSexploitation de richesses pouvant augmenter
le bien-etre de 1'humanite, en nous eloignant en tout
cas de l'idee conservatrice de Fexploitation exclusive
par 1'lStat cdtier. Ce qu'on ne peut faire sur terre, que
les hommes s'accordent pour sa realisation en mer
libre.

96) P. de La Pradelle a

Peut-on construire un statut juridique du plateau
continental sur cette base equivoque? La verite est que
les partisans de la souverainete exclusive sur le plateau
continental s'orientent vers 1'acceptation d'un controle
international de l'exploitation, au sens francais normal
du terme, c'est-a-dire d'une surveillance qui serait
internationalement exercee sur l'exploitation directe
ou concedee par l'Etat cdtier.

Des organismes de cet ordre se multiplient sous nos
yeux, en Europe, sous la forme de « Hautes Autorites »
assorties d'une Cour de justice exceptionnelle.

Deja, dans le domaine des telecommunications, on
pourrait signaler l'existence d'un Bureau international
d'enregistrement des frequences ayant pour mission
d'etablir l'ordre dans le domaine des ondes radio-
electriques.

Ne serait-il pas possible, dans une conference inter-
nationale, ouverte a tous les Etats cdtiers du monde de
se mettre d'accord pour creer un organisme du mSnae
ordre dans le domaine de l'exploitation des richesses
de la mer?

Le Professeur Gidel suggerait, il y a quelques annees,
a Vlnstitut de droit international la creation d'un Bureau
international de la mer, dont la mission, dans sa pensee,
devait etre simplement d'etude et de documentation.
L'idee serait a reprendre, en tenant compte de 1'evo-
lution des idees et des faits pour ajouter a la mission
de simple recherche de 1'organisme a creer une compe-
tence d'arbitrage entre les differents interets de la
surface et du sous-sol.

97) M. W. Mouton 42

Une question totalement differente est celle de
savoir s'il convient de pousser le parallelisme avec la

89 I.B.A., op. cit, p. 283.
» I.L.A., op. cit., p. 155.
« Ibid., p. 159.
« Op. cit, p. 286.
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legislation miniere continentale jusqu'a introduire
le principe de l'interet general. Nous pouvons imaginer
qu'il viendra un temps oil les ressources en petrole, par
exemple, se rarefieront. Ce n'est qu'a ce moment qu'il
pourrait devenir necessaire de creer une organisation
chargee d'assurer une repartition adequate, dans le
genre de ce que fut l'UNRRA apres la deuxieme guerre
mondiale.

Pour le moment, toutefois, nous pourrions tout au
plus dire que FEtat riverain est charge de prendre sa
part dans la production du petrole dans l'interet
commun de l'humanite. II entre naturellement dans
cette production un element d'interet general (universel).
D'autre part, l'usage de la haute mer et l'utilisation du
lit de la mer presentent un interet general (universel).
S'il existe une possibility que ces deux aspects de l'inte-
ret general (universel) entrent en con flit, la creation
d'un organisme international serait, a notre sens, le
meilleur moyen de resoudre le probleme.

98) Lord Asquith of Bishopstone 43

Rien ne s'oppose, en principe, a ce que le sous-sol
de la haute mer, comme la haute mer elle-meme, fasse
l'objet de droits exclusifs au profit de quelqu'un. Les
raisons principales pour lesquelles ce statut est attribue
a la haute mer sont les suivantes : i) elle est la grande
voie de communication entre les nations et aucune
entrave ne doit etre apportee a la navigation sur ces
voies de communication ; ii) la peche en haute mer ne
doit faire l'objet d'aucune restriction (politique que notre
pays a approuvee depuis l'epoque ou la Grande Charte
a aboli les droits de peche a caractere exclusif (« several»
fisheries). Cependant, le sous-sol de la zone sous-marine
n'est pas une voie de communication entre les nations,
et son exploitation n'exige pas des installations cons-
tituant un obstacle appreciable a la libre navigation
(meme si elles sont immergees de la surface dans le
sous-sol plutdt que creusees lateralement) ; en outre,
le sous-sol ne contient pas de poisson.

99) Pays-Bas
11 est inutile d'exposer que «le pays de Grotius »

attache une valeur toute speciale au maintien du prin-
cipe de la mer librc. Toutefois, le Gouvernemenb neerlan-
dais ne perd pas de vue qu'il ne sera pas permis
d'appliquer ce principe de maniere a entraver un deve-
loppement du droit qui devrait etre considere comme
etant dans l'interet de la communaute tout entiere
des fitats.

100) G. Gidel 44

Un bon moyen d'y parvenir sera de conserver pre-
sentes a l'esprit les deux directives formulees des 1950
par la Commission de droit international des Nations
Unies : favoriser l'exploitation des ressources naturelles
offertes a l'humanite par le P.C. dont on evalue la
surface totale a plus de 7 pour 100 de la surface des
eaux marines du globe ; ne pas s'emprisonner dans
une conception rigoriste et purement formaliste du
principe de la liberte de la haute mer. En meme temps
la Conference sera bien inspiree si elle ne s'ecarte du
systeme general du droit de la haute mer, lentement
construit a travers les siecles, que dans la mesure

necessaire pour repondre aux besoms d'un monde
place en face de situations nouvelles.

101) F.A. Vallat 45

Le fait que l'exercice de droits sur le plateau conti-
nental peut porter atteinte a la liberte de la haute mer
n'est pas un motif suffisant pour refuser de reconnaitre
ces droits. Quoique l'exploitation du plateau conti-
nental doive, sans aucun doute, entrainer quelques
atteintes a la liberte de navigation, il est des richesses
du plateau qui peuvent etre extraites sans aucune
gene pour la navigation. Les droits sur le plateau et la
liberte de la haute mer peuvent done coexister, et il
appartient aux juristes internationaux de les concilier
dans toute la mesure du possible.

« Lex Lata ou lex ferenda »

102) Israel
Cependant, le document lui-meme est distribue en

application de l'article 16 du statut de la Commission
du droit international, lequel a trait au developpement
progressif du droit international. Considerant les defi-
nitions des expressions « developpement progressif »
et « codification », que donne l'article 15 du statut de
la Commission du droit international, le Gouvernement
d'Israel estime que la partie du droit de la haute mer
qui concerne le plateau continental se prete davantage
a un developpement progressif qu'a une codification.
Par contre, le Gouvernement d'Israel est moins affir-
matif en ce qui concerne la methode applicable aux
problemes qui font l'objet de la deuxieme partie du
document A/CN.4/49. II est vrai que la methode selon
laquelle la Commission a traite ces matieres releve
plutot du domaine du developpement progressif que
de celui de la codification, et il n'est pas douteux. que
des raisons nombreuses militent en faveur de cette
methode.

103) Norvege
La Commission du droit international declare, au

paragraphe 6 des commentaires relatifs a l'article 2
(l r e partie), qu'elle n'a pas essaye de fonder sur le droit
coutumier le droit de l'fitat riverain d'exercer controle
et juridiction aux fins de l'exploration du plateau
continental et de l'exploitation de ses ressources natu-
relles. Etant donne que le probleme actuel ne consiste
pas a enoncer de nouveau ou a preciser des regies
existantes du droit international, mais a decider s'il
convient d'etablir de nouvelles regies, une extreme
prudence semble s'imposer. Un examen approfondi
de tous les aspects de la question et leur discussion
par tous les Etats interesses doivent preceder toute
innovation.

104) Sutde
Le Gouvernement suedois croit devoir considerer

comme presente de lege ferenda tout projet tendant a
ce que des droits sur le plateau continental soient
reconnus a l'fitat riverain et un projet dans ce sens ne
peut etre realise que par une convention internationale
comportant certaines concessions faites aux Etats
riverains qui ont la possibility d'exploiter le plateau
continental. La conclusion d'une convention de cette

«3 I.L.A., op. cit., p. 175.
" Op. cit, p. 22. 46 I.B.A., op. cit., p. 292.
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nature est une question d'opportunite. II s'agit de savoir
si les raisons qui peuvent militer en faveur d'une recon-
naissance de tels droits auxdits Etats riverains sont
assez puissantes pour inciter les autres Etats a accepter
une limitation correspondante des droits qui leur
reviennent a l'heure actuelle conformement au principe
de la liberte de la mer.

105) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majesty croit savoir qu'il

appartient a la Commission de « codifier » le regime
de la haute mer. La Commission pour le developpement
progressif du droit international et sa codification a
defini la codification comme etant « une formulation
plus precise et la systematisation des regies de droit
dans des domaines pour lesquels il existe deja une
considerable pratique etatique, des precedents et des
opinions doctrinales ». (Document A/AC.10/51.)

Le Gouvernement de Sa Majest6 estime que la
pratique des Etats, en ce qui concerne les questions
traitees par la Commission, est, en depit de certaines
lacunes, sumsamment etablie pour que Ton soit fonde
a essayer d'&aborer un code. Bien qu'il faille relever
qu'a son avis, certaines des regies dont la Commission
a jete les bases dans son projet ne sont pas, a l'heure
actuelle, des regies de droit international coutumier,
le Gouvernement de Sa Majeste n'a pas 1'intention de
soumettre, pour autant, ces regies a une critique destruc-
tive. Toutefois, dans les cas ou il apparait que les regies
proposees reposent sur une pratique si limitee qu'elles
equivalent a une simple recommandation, le Gouver-
nement de Sa Majeste a precise a l'annexe s'il estimait
ou non que la recommandation etait acceptable en
principe, tout en reservant le droit d'examiner a nouveau
la question a la lumiere des reponses des autres gouver-
nements.

106) G. Gidel «
Une tres difficile question est celle de savoir dans

quelle mesure, a l'heure actuelle, la notion de P.C., avec
les consequences juridiques qui en peuvent etre deduites,
fait ou non partie du droit.

La CD I a touche a cette question. Au chiffre 6 du
commentaire sur l'article 2 de son projet, elle s'est
ainsi exprimee : « La Commission n'a pas essaye de
fonder sur le droit coutumier le droit de l'Etat riverain
a l'exercice du contrdle et de la juridiction aux fins
Iimitees enoncees dans {'article 2. Bien que de nom-
breuses proclamations aient ete publiees au cours des
10 dernieres annees, on ne saurait soutenir que de
telles initiatives unilaterales ont deja cree un nouveau
droit coutumier ».

La question de savoir dans quelle mesure un acte
juridique unilateral peut produire des effets en droit
international est delicate et controversee. La doctrine
considered comme la plus plausible est que 1'acte
juridique unilateral tendant a creer des droits au profit
de l'Etat auteur de la manifestation de volonte ne pro-
duit d'effets que lorsque, par cette manifestation de
volonte, TEtat se place dans un statut juridique preexis-
tant en vertu du droit international (par exemple
declaration de neutralite).

Or, peut-on dire qu'il y ait des maintenant un statut

determinant la position juridique de 1'Etat riverain au
regard de son plateau continental transterritorial ?

Le professeur Lauterpacht l'admet sur la base de ce
double argument qu'un certain nombre de puissances
maritimes et, precise-t-il, des plus grandes puissances
maritimes, ont amrme des droits sur leur P.C. et qu'il
y a eu acquiescement de la part des autres Etats.
« L'appropriation — ou ce qui revient pratiquement
au meme, le droit d'appropriation — des zones sous-
marines contigues est devenue partie du droit inter-
national, en vertu d'un usage instaure par les plus
grandes puissances maritimes et auquel Fensemble
des Etats a acquiesce 47. »

Tout en proclamant l'existence d'un droit coutumier
en la matiere le savant auteur n'entreprend pas de
preciser a quelle date ce droit coutumier se serait
forme : serait-ce au lendemain du Traite du golfe de
Paria en 1942 ? Ou bien apres la proclamation du pre-
sident Truman de 1945 ? Ou plus tard, apres les ordres
en conseil cites plus haut, et, en ce cas, Iequel d'entre
eux ? Ou en 1949 apres les proclamations des potentats
(Rulers) de la cdte des Pirates (Trucial Coast) « agissant
sous contrdle et responsabilite britanniques »? Le savant
auteur ne fournit pas d'indications sur ce point, se bor-
nant a dire qu'en quatre annees (lesquelles ?) un droit
coutumier peut bien se former.

II est certain qu'entre Etats ayant affirme les mimes
droits (et sous la condition de cette identite qui, en
bien des cas, ne s'est pas trouvee realisee) il s'est forme
un droit du P.C, puisque chacun des Etats ayant exprime
unilateralement des volontes concordantes, ne saurait
venire contra fadum proprium (Estoppel) et qu'il se
forme ainsi un reseau ayant deja acquis une importance
notable. Mais est-ce la un « droit coutumier » capable
de servir de cadre a toute manifestation unilaterale
de volonte de mSme contenu et de la rendre productive
d'effets erga omnes ? On doit bien constater que le droit
maritime international, specialement en matiere d'eaux
adjacentes, ne contient pas beaucoup d'exemples d'une
pareille indulgence doctrinale en ce qui concerne les
conditions de formation d'un droit coutumier valable.

On comprend parfaitement l'attitude r£servee
observee par la CD I a l'egard de la notion d'un « droit
coutumier» qui serait des maintenant susceptible
d'etre invoque. De graves arguments militent contre
l'afnrmation qu'il existerait des maintenant un droit
coutumier du P.C. ; d'abord la discordance frappante
des droits pretendus ; puis, sur un nombre total de
quelque 20 manifestations de volonte ne se recouvrant
pas toujours, la correction a faire subir au nombre de
celles pouvant continuer a figurer au catalogue, puisque
toutes celles qui emanent directement ou indirectement
du Royaume-Uni ne sauraient legitimement figurer que
pour un seul numero !

II semble done n'y avoir en cette matiere du P.C.
et au point de vue de la formation d'un droit interna-
tional y afferent qu'une serie d'actes unilateraux qui,
ne pouvant placer chacun des Etats declarants dans
un statnt juridique actuellement prevu par le droit
international, ont pour seul effet d'empecher des Etats
de contester a l'egard d'autres Etats venant a faire des
declarations identiques concernant leur P.C, la valeur

Op. cit, p. 17.
47 " Sovereignty over Submarine Areas", British

Year Book of International Law, vol. 27 (1950), p. 431.
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de ces declarations dans les rapports mutuels entre les
deux fitats considered.

La CD I, apres avoir rejete l'hypothese de l'existence
d'un « nouveau droit coutumier », a conclu ainsi ses
observations du chiffre 6 (du commentaire sur 1'arti-
cle 2) : « II suffit de dire que le principe du P.C. repose
sur des principes generaux de droit qui repondent aux
besoins actuels de la communaute internationale. »

La recherche de la determination de ces « principes
generaux de droit » demeure ouverte a la Conference.

S'agit-il vraiment d'ailleurs de « principes generaux
de droit »? Ce qui est en cause n'est-ce pas seulement la
constatation de certains faits et de certaines necessites
physiques et economiques qui, en presence du continuel
accroissement de la population mondiale et de la rare-
faction ininterrompue de ses ressources, font desirer
1'elevation au rang de « principes generaux de droit»
de simples pr^ceptes de commodite et d'equite, a savoir
que les richesses naturelles doivent etre exploiters,
qu'elles doivent l'&tre a la fois avec efficacite et sagesse
et que, en l'etat actuel des choses, c'est normalement
l'fitat a la masse continentale duquel le plateau sous-
marin se rattache, qui est le mieux place pour assumer
une telle exploitation. De telles idees ne paraissent
pas tres eloigndes de celles qui inspirerent une resolu-
tion prise re"cemment (avril 1952) par la Commission
des droits de l'homme et paradoxalement rattachee
par elle aux droits de l'homme par l'intermediaire du
droit des peuples a disposer d'eux-memes. La doctrine
du P.C. envisagee sous cet angle s'apparenterait au
droit de chaque peuple a disposer de ces ressources
naturelles.

107) J. Enomoto «
Nous ne pouvons que conclure qu'aucune notion

juridique n'a encore ete etablie en ce qui concerne le
plateau continental et que, par consequent, la commu-
naute internationale n'a encore admis, dans sa conscience
juridique, aucune regie a cet egard.

« Res nullius, res communis »

108) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste convient que le

plateau continental n'est pas une res nullius et que le
droit d'exercer la souverainete sur le plateau conti-
nental est independant de la notion d'occupation.

109) T. Gihl «
La commission dit que «le principe du plateau conti-

nental repose sur des principes generaux de droit qui
repondent aux besoins actuels de la communautd
nternationale ». J'avoue que j'ignore quels sont les

principes generaux de droit auxquels la commission
fait allusion.

110) C. Eustathiades M

Malgre ce qu'on a cru pouvoir soutenir dans un sens
ou dans un autre corame etant du droit deja existant,
le de"bat demeure encore un debat de lege ferenda.

111) Lord Asquith of Bishopstone 61

« II est certain que la commission de codification
de la Commission du droit international est chargee
de deux taches distinctes : 1) celle de consigner les
regies existantes du droit international et 2) celle de
dire qu'il conviendrait que fut le droit, pour favoriser
« le developpement progressif du droit international»
en preparant des pro jets de convention sur des
« sujets qui ne sont pas encore regies par le droit
international ou relativement auxquels le droit n'est
pas encore suffisamment developpe dans la prati-
que des Stats ». II me parait evident qu'en redi-
geant ces articles, la Commission s'est acquittee, non
de la premiere, mais de la seconde de ces taches.
Comme elle le dit au paragraphe 6 de ses commen-
taires relatifs a l'article 2 : «La Commission n'a
pas essaye de fonder sur le droit coutumier le droit
de l'fitat riverain a 1'exercice du contrdle et de la
juridiction aux fins limitees enoncees dans l'article 2.
Bien que de nombreuses proclamations aient ete pu-
bliees au cours des 10 dernieres annees, on ne saurait
soutenir que de telles initiatives unilaterales ont
deja cree un nouveau droit coutumier. »

« Je ne puis done admettre que ces articles consi-
gnent ou meme pretendent consigner des regies eta-
blies. »

« Occupation »

112) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste convient que le

plateau continental n'est pas une res nullius et que le
droit d'exercer la souverainete sur le plateau continental
est independant de la notion d'occupation.

113) Suede
Le Gouvernement suedois a constate avec interet que

la Commission du droit international dans ses commen-
taires sur l'article 2 du projet donne une reponse nega-
tive a la question de savoir si le plateau continental
peut e"tre l'objet d'occupation et si les revendications
presentees au sujet de la souverainete sur ce plateau
trouvent un appui dans le droit coutumier internatio-
nal. D'autre part, la Commission dit que «le principe
du plateau continental repose sur des principes gene-
raux du droit qui repondent aux besoins actuels de la
communaute internationale. » Le Gouvernement suedois
ne peut faire concorder ces deux theses. La commission
ne donne d'ailleurs pas de precisions sur ces « principes
generaux du droit » auxquels elle fait allusion.

114) F.A. Vallat 52

La doctrine serait probablement unanime a admettre
qu'il est possible d'acquerir des droits sur certaines
parties du lit de la mer situees en dehors des eaux terri-
toriales, par le moyen d'un contrdle effectif ou d'une
occupation, comme dans le cas des pecheries sedentaires.
C'est un probleme distinct que de savoir s'il convient
d'appliquer au plateau continental les regies relatives
aux p&cheries d'huitres et de perles, mais le fait qu'il
est possible d'acquerir des droits sur ces pecheries
sedentaires demontre qu'il n'est pas manifestement

48 I.B.A., Madrid, 1952, document mime'ographie.
" I.L.A., op. cit., p. 149.
60 Ibid., p. 153.

51 Ibid., p. 176.
62 I.B.A., op. cit, p. 292-294.
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contraire au droit international d'acquerir des droits
sur le lit de la mer en dehors des eaux territoriales.

En admettant done qu'il soit possible d'acquerir des
droits sur le plateau continental ou, tout au moins,
sur certaines parties de ce plateau, comment cette
acquisition peut-elle se realiser?

En 1946, pcu apres la publication de la proclamation
du president Truman, l'auteur de ces lignes a, non
sans hesitation, considere qu'une occupation etait
necessaire pour creer un droit sur le plateau conti-
nental.

Cette opinion etait inspiree par les modes d'acquisi-
tion de droits connus jusqu'alors en droit international
et sur une interpretation, dont il convient maintenant
de reconnaitre qu'elle etait erronee, de 1'article « Whose
is the bed of the seal» publie par sir Cecil Hurst dans le
British Year Book of International Law de 1923/24.
La theorie de l'occupation a, toutefois, ete etudiee et
critiquee de tres pres et on ne peut plus la considerer
comme satisfaisante. La place fait defaut ici pour
exposer, en detail, les arguments qui amenent a cette
conclusion. Cet expose a ete fait recemment, de fac.on
magistrate, dans un article du professeur Lauterpacht.

Une fois admis qu'il est possible d'acquerir des droits
sur le plateau continental dans son ensemble et pas
seulement sur de faibles parties de ce plateau, il devient
evident que l'acquisition de droits par occupation n'est
guere qu'une fiction. II serait manifestement impossible
d'occuper de vastes regions sous-marines de la meme
fac.on qu'il est possible d'occuper la terre ferme. Mais,
si nous considerons une fois encore le statut des eaux
territoriales, nous sommes fondes a nous demander si,
dans ce cas encore, la notion d'occupation peut s'appli-
quer avec quelque realite. Comme I'ecrit sir Arnold
McNair dans l'expose de son opinion dissidente dans
FAffaire des pecheries mentionnee plus haut, «le droit
international reconnait a chaque Etat dont le territoire
est, en un point quelconque, baigne par la mer, une
partie correspondante de territoire maritime, qui
consiste en ce que le droit appelle les eaux territoriales
(et, en outre, dans certains cas, les eaux nationales53 »).
Nous trouvons ici une theorie d'apres laquelle le droit
sur les eaux territoriales derive moins d'une occupation
ou d'un contr61e que du droit international.

II ne semble done pas deraisonnable de supposer que
le droit international peut accorder a l'Etat riverain
certains droits sur le plateau continental qui entoure
ses cotes. Cette notion n'a peut-etre pas encore sufti-
samment evolue pour qu'il soit possible de definir
exactement la situation en droit international. Mais
on peut trouver dans la geographie et la geologie, dans
les necessites economiques et dans celles de la securite
comme dans des considerations de commodite, de
nombreux arguments pour soutenir que l'Etat riverain
possede un certain droit anterieur opposable a tous les
autres Etats. II se peut que, plus tard, le droit inter-
national en vienne a considerer que le droit de l'Etat
riverain existe en vertu du droit international au meme
titre que le droit sur les eaux territoriales, mais nous
pouvons affirmer que l'Etat riverain peut, d'ores et
deja, par des lois ou par d'autres actes, creer sur le

plateau continental des titres reconnus par le droit
international et qui sont opposables au reste du monde.

Si une telle fa?on de penser pouvait encore paraitre
temeraire il y a quelques annees, les nombreuses reven-
dications formulees depuis la proclamation du president
Truman et l'absence pratiquement generale de protes-
tation contre ces revendications, justifieraient que Ton
conclue que l'Etat riverain peut, par une action unila-
terale, creer des droits sur le plateau continental, sans
qu'il soit necessaire de proceder a une occupation
reelle ou symbolique.

115) R. Young 54

L'article 2 est fonde sur deux autres idees importantes,
que la Commission mentionne dans son commentaire.
La premiere est que le droit de juridiction existe inde-
pendamment de l'occupation. L'attitude de la Commis-
sion parait realiste et justifiee, en raison des difficultes
et des injustices que provoque toute tentative en vue
d'imposer, dans les zones sous-marines, la regie de
l'occupation. On s'ecarte bien, ici, des regies tradition-
nelles applicables en matiere d'acquisition de territoires
sur la terre ferme, mais on se trouve en presence d'une
situation tout a fait differente et il semble que la
Commission a parfaitement raison de soutenir qu'en
exigeant l'occupation, on risquerait de provoquer le
chaos.

116) L. C. Green 55

Nous n'avons cesse, dans la presente etude, de soutenir
qu'un droit sur le plateau continental et sur ses richesses
suppose une occupation reelle, comme dans le cas de
la terre ferme ou des iles a guano, bien qu'il soit exact
que les conditions d'une occupation reelle varient
suivant la nature du terrain, la difficulte que Ton a a
s'y etablir, etc. Les conditions minimales exigees dans
le cas du lit de la mer pourraient done etre moins rigou-
reuses que celles qui doivent &tre remplies dans le cas
de la terre ferme. Cependant, de simples proclamations
et declarations unilaterales ne peuvent faire plus que
creer des titres imparfaits qui ne peuvent §tre valides
que par un certain degre d'occupation ou d'exploitation.
II ne suffit pas de fonder des revendications sur une
pretendue theorie juridique du plateau continental que,
comme nous l'avons vu, la Commission du droit inter-
national juge inutile, en admettant des preventions a
1'exploitation des richesses de la mer independamment
de l'existence du plateau, tandis que certains fitats,
comme le Chili, desireux de revendiquer pour eux-
memes de vastes portions du plateau, ne donnent a
cette idee qu'une adhesion purement verbale. II n'est
pas necessaire de se livrer a des acrobaties dialectiques.
Comme l'a dit le professeur Waldock : « Ne nous hatons
pas de remplacer l'actuelle regie de droit, celle de
l'occupation, par une conception entierement nouvelle.
Certains diront que le principe actuel ne permettrait
pas de satisfaire aux exigences legitimes des Etats en
ce qui concerne l'exploitation du lit de la mer. Le risque
est probablement moindre que celui de voir une theorie
neuve, elaboree hativement, saper le caractere interna-
tional de la haute mer. »

63 Affaire des pecheries, arrSt du 18 d^cembre 1951,
C.I.J., Recueil 1951, p. 160.

54 Op. cit., American Journal of International Law,
vol. 46 (1952), p. 124.

65 " The Continental Shelf ", Current Legal Problems
1951, vol. 4 (1951), p. 79.
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117) J. W. Bingham 66

Ma derniere remarque concerne 1'argument invoque
par ceux qui ne nient pas qu'il soit possible de s'appro-
prier juridiquement le lit ou le sous-sol de la mer, mais
qui maintiennent que l'occupation est le veritable
fondement du droit. Je citerai, par exemple, la commu-
nication faite a la Grotius Society le 5 avril 1950, par
M. Waldock, professeur de droit international et de
diplomatie a l'Universite d'Oxford, sur le fondement
juridique des revendications sur le plateau continental
(« The Legal Basis of Claims to the Continental Shelf »)
et un article de L. C. Green sur le plateau continental
(« The Continental Shelf ») publie en 1951, dans Current
Legal Problems sous les auspices de la Faculte de droit
de l'University College de Londres. Aucun de ces deux
auteurs ne nie qu'il soit souhaitable que 1'lStat riverain
exerce sa juridiction sur les richesses petrolieres du
plateau continental, mais ils estiment que le droit
international exige qu'un droit de propriete et une
juridiction extra-territoriaux soient fondes sur une
occupation prealable, en raison des principes tradi-
tionnels de Grotius, dans la mesure ou la pratique des
fitats ne les a pas rendus caducs. Le professeur Waldock
reconnait qu'il est difficile d'occuper reellement des
zones sous-marines. II ne precise pas quels actes cons-
titueraient une occupation suffisante. II semble penser
qu'une declaration comme la proclamation du president
Truman, serait un acte preliminaire d'occupation s'il
etait suivi, dans un delai raisonnable, d'actes concrets
tels que Fexploration. Estime-t-il necessaire que les
actes d'occupation s'etendent a l'ensemble du plateau
pour que le droit puisse porter sur tout le plateau? Ou
bien une occupation partielle, appuyant une revendi-
cation sur l'ensemble, serait-elle suffisante?

Le professeur Waldock et M. Green pensent, tous deux,
que les ordonnances en conseil britanniques, qui ont
etendu le territoire des colonies antillaises de facon a
comprendre les plateaux submerges des iles, respectent
la doctrine de l'occupation et sont en consequence
justifiees, bien que ni l'un ni l'autre ne tranche la ques-
tion de savoir si les ordonnances en conseil constituent
par elles-memes un titre juridique valide en droit inter-
national. Ils el event des objections techniques contre
la methode selon laquelle les fitats-Unis acquierent
juridiction sur le petrole du plateau.

Ce que je pense de ces objections contre la procla-
mation du president Truman ressort du debut de la
presente etude, litant donne que revolution de la
pratique des fitats, au fil des evenements, a permis aux
fitats d'acquerir et de conserver, sans occupation,
des droits de propriete et une juridiction souveraine
sur des zones territoriales maritimes riveraines d'une
largeur minimum de 3 milles (bien qu'il n'y ait pas de
regie generalement admise sur la largeur de zone qui
devrait etre autorisee en droit), je ne puis comprendre
pourquoi, actuellement, la pratique des fitats ne pour-
rait, de meme, valider juridiquement l'extension
limitee du droit de propriete et de juridiction que
prevoit la proclamation relative au plateau continental.
A mon avis, ni le bon sens, ni les principes admis et

«• " Juridical status of the Continental Shelf",
Report presented to the Seventh Conference of the Inter-
American Bar Association, Montevideo, 1951.

inattaquables de la politique ou de la pratique des
fitats n'exigent que ces extensions de juridiction soient
fondees sur l'occupation, sous pretexte que d'autres
acquisitions territoriales, dont les modalites sont
differentes, doivent etre basees sur l'occupation, pour
des raisons de principe parfaitement valables.

118) Lord Asquith of Bishopstone 57

Considerer ce sous-sol comme une res nullius — « de
bonne prise » pour le premier occupant — entraine des
dangers evidents et graves, a supposer que l'occupation
soit possible. Cette conception risque de provoquer une
competition pleine de perils. La doctrine selon laquelle
l'occupation est indispensable dans le cas d'une res
nullius a perdu beaucoup de son poids depuis l'arbi-
trage relatif au Groenland oriental et surtout depuis
l'arbitrage concernant l'ile Clipperton. Quoi qu'il en
soit, il est difficile d'imaginer une solution plus apte a
provoquer des conflits internationaux que celle qui
autorise l'fitat A, situe peut-etre a des milliers de
kilometres de l'fitat B, a revendiquer des parties du
plateau continental contigues a l'fitat B, en s'installant
sur le seuil de B, juste en dehors de la limite des eaux
territoriales de 1'fitat B.

ARTICLES 3 ET 4
119) Chili

Les principes admis par la Commission menent a une
contradiction evidente etant donne que, ainsi que nous
l'avons deja indique dans les presentes observations,
le plateau continental devrait etre soumis a la souve-
rainete de l'fitat dont le territoire terrestre se prolonge
sous les eaux, c'est-a-dire que cet fitat devrait pouvoir
y exercer tous les pouvoirs. Ainsi l'fitat riverain exer-
cerait les droits de souverainete et de propriete sur le
lit et le sous-sol du plateau continental, mais par contre,
il ne pourrait exercer sur les eaux qui recouvrent cette
zone, que des droits limites de caractere economique et
administratif, ce qui pourrait donner naissance a des
conflits de competence.

II convient done d'harmoniser ces principes par
l'application d'une regie ou d'une norme qui tienne
compte des realites et qui sauvegarde les droits priori-
taires du pays riverain.

Lorsqu'il n'existe pas de norme qui permette de
resoudre les differends entre les nations, l'esprit juri-
dique cree une regie quelconque, que le temps se charge
de consolider si elle est bonne, de modifier ou de rem-
placer si elle se revele mauvaise.

Cela etant, le Gouvernement du Chili doit se pronon-
cer contre les articles 3, 4, 5 et 6 du pro jet, et propose
de les remplacer par une norme nouvelle en vertu de
laquelle on proclamerait que la souverainete de I'Etat
riverain s'etend sur son plateau continental et sur les
eaux oceaniques qui le recouvrent, sous reserve des restric-
tions qu'impose le droit international en faveur du
« passage innocent et inoffensif des navires de toutes les
nations, et de la pose et de l'entretien des cables sous-
marins ».

La pratique d'un certain nombre d'fitats semble
s'orienter vers cette theorie de la souverainete qu'a
adoptee le Gouvernement de la Republique. En effet,
les Gouvernements de la Republique Argentine, du

" I.L.A., op. cit, p. 175.
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Chili, du Perou, du Costa-Rica, du Honduras et du
Nicaragua, ont proclame de facon categorique, par des
declarations faites respectivement les 11 octobre 1946,
23 juin 1947, 1« aout 1947, 27 juillet 1948, 28 Janvier
1950 et l e r novembre 1950, la souverainete desdits
Etats sur le plateau ou socle continental contigu a leurs
c6tes, ainsi que sur les eaux surjacentes, dans toute la
mesure necessaire pour conserver a ces pays la propriete
des richesses et ressources qui s'y trouvent.

120) Equateur
Selon notre loi, les eaux surjacentes du plateau

peuvent, selon les cas, faire partie de la haute mer ou
des eaux territoriales.

121) Israel
Le Gouvernement d'Israel approuve le principe qui

a inspire les projets d'articles 3 et 4.

122) Pays-Bas
Le Gouvernement neerlandais a constate avec satis-

faction que le projet de la Commission maintient le
principe de la mer libre, notamment en ce qui concerne
la navigation et la peche.

123) Yougoslavie
fitant donne que ces deux articles traitent du m&ne

sujet, le Gouvernement yougoslave considere qu'il y
aurait lieu de les fondre en un seul article, comportant
deux paragraphes. Le deuxieme paragraphe, qui trai-
terait des atteintes au regime juridique de l'espace
aerien au-dessus du plateau continental, devrait etre
complete comme suit :

« ... sous reserve du droit de l'Etat riverain defini
par le paragraphe 2 de 1'article 6... »
II faudrait interdire le survol au-dessous d'une

altitude determinee, de facon a proteger les installations
deja existantes.

124) Islande
Le Gouvernement islandais ne peut faire siennes les

opinions ainsi exprimees.

125) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste se prononce sans

reserve en faveur de cet article ; il ne serait pas dispose
a accepter une convention relative au plateau conti-
nental qui ne contiendrait pas un article semblable.

126) Suide
Le Gouvernement suedois approuve ce qui a ete dit

a l'article 3 et a l'article 4, a savoir que le contrftle et
la juridiction de l'fitat riverain sur le plateau conti-
nental ne doivent pas toucher a la situation juridique
des eaux surjacentes et de l'espace aerien au-dessus de
ces eaux.

Si un droit sur le sous-sol et sur le lit de la mer est
cr6e en premier lieu, je ne vois aucune raison d'excepter
les pecheries. Sur ce point, j'approuve entierement
l'attitude du Perou et du Chili. On s'apercoit ici, a
nouveau, que les divers pays ddterminent leur attitude
en fonction de leur interet. Quelques-uns des pays qui
souhaitent etablir un contrfile sur le sous-sol adjacent
s'int^ressent aussi aux operations de peche dans les
eaux maritimes qui recouvrent le sous-sol d'autres pays.

ARTICLE 5

127) Danemark
Les autorites danoises approuvent pleinement cette

disposition. La redaction actuelle laisse cependant
subsister un doute sur le point de savoir lequel des deux
interets l'emportera sur l'autre ; en d'autres termes, un
]2tat pourrait-il etre invite a deplacer le cable ou, au
contraire, un cable pourrait-il etre pose meme si cette
operation contrarie les projets d'exploitation de l'fitat
riverain? II semblerait naturel d'etablir une distinction
entre les cables deja poses, dont l'enlevement eventuel
entrainerait probablement le paiement de dommages-
interets a raison des defenses que cet enlevement
exigerait et la pose de nouveaux cables, qui devrait
s'effectuer de facon a ne pas contrarier les mesures
deja prises par l'Etat riverain pour exploiter le lit de la
mer. II conviendrait aussi de tenir compte dans une
certaine mesure de la situation existante lorsqu'on se
trouve en presence d'autres installations edifiees par
des fitats tiers : amarrage de bateaux-phares, etc.

D'autre part, le commentaire precise que la disposi-
tion de l'article 5 ne doit pas etre etendue aux «pipe-
lines » ; il s'agit probablement de la pose de nouveaux
« pipe-lines ». Cependant, d'autres types d'installations
peuvent etre places sur le lit de la mer et les autorites
danoises estiment qu'il serait souhaitable de stipuler
formellement que le droit exclusif reconnu a l'fitat
riverain (voir plus haut les remarques relatives a l'arti-
cle 2 de la partie I), doit s'etendre a toute autre exploi-
tation du lit de la mer et du sous-sol, a la seule exception
des cables sous-marins, et comprendre par exemple, le
droit a la culture (algues et autres plantes marines),
le droit a l'etablissement et a l'entretien d'installations
permanentes en vue de l'exploitation du lit de la mer,
notamment la fixation de pieux permanents et d'autres
dispositifs de peche, le ramassage des pierres, la pSche
des perles sur le lit de la mer, etc. De cette facon, des
Etats tiers ne pourraient en aucun cas, sauf lorsqu'il
s'agit de cables sous-marins, utiliser le lit de la mer ou
le sous-sol sans l'assentiment de l'Etat riverain, etant
formellement reconnu que le droit exclusif s'etend a
tous ces types d'exploitation.

128) Equateur
Nos lois en la matiere ne renferment pas de disposi-

tion semblable ; mais il est sous-entendu que l'Equateur
peut accomplir un acte quelconque et prendre une
mesure quelconque sur son territoire, notamment sur
le plateau continental recouvert par des eaux dont la
profondeur ne depasse pas deux cents metres.

129) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste se prononce sans

reserve en faveur de cet article ; il ne serait pas dispose
a accepter une convention relative au plateau conti-
nental qui ne contiendrait pas un article semblable.

130) Etats-Unis d'Amirique
Le Gouvernement des Etats-Unis est, en outre,

d'avis que l'article 5 n'enonce pas avec assez de preci-
sion son but qui est, comme l'indique le commentaire,
d'empe'cher l'Etat riverain d'exclure la pose ou l'entre-
tien de cables sous-marins. Tel qu'il est redige, l'article 5
parait impliquer que l'Etat riverain peut le faire si les
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mesures qui aboutissent a ce resultat sont normales.
II semble qu'il faille apporter des precisions sur ce point.

131) G. Gidel s8

La Commission du droit international a declare
•(comm. sous art. 5) n'avoir pas juge necessaire d'inserer
-dans le texte une disposition speciale concernant les
pipe-lines. La question n'est pourtant pas depourvue
d'interet pratique. Elle comporte peut-etre une distinc-
tion utile.

On peut penser qu'aucune objection ne saurait etre
faite a la libre pose sur le P.C. des pipe-lines desservant
une exploitation petroliere ayant des installations sur
•ce P.C.

Plus difficile semble l'hypothese ou le pipe-line dont
la pose serait envisagee sur le P.C. d'un fitat A servirait
au transport de combustibles liquides entre deux autres
fitats B et C. C'est le cas, deja imagine, d'un pipe-line
Mexique-Canada empruntant le P.C. des fitats-Unis. Si
la pose et l'entretien de cables telegraphiques ne peuvent
etre empeches en haute mer sur le P.C. (art. 5), pourquoi
en irait-il differemment concernant la pose et l'entretien
de pipe-lines?

Nous esperons que la Commission reprendra l'etude
de cette question lors de sa prochaine session, parce que
les pipe-lines reliant les plates-formes de captage a la
cdte reposent sur le plateau continental situe sous la
haute mer, parce qu'ils peuvent etre endornmages par
des navires en mouillage ou par des bateaux de peche
et parce que ces dommages provoqueront la pollution
des eaux de la mer, ce qui donnera naissance a des
differends de caractere international. Des mesures
protectrices doivent etre prises. Nous songeons meme a
une « zone de protection », qui pourrait avoir 250 metres
de largeur, situee de part et d'autre du pipe-line et dans
laquelle il serait interdit de jeter Fancre. Le trace des
pipe-lines devrait etre porte sur les cartes. II est probable
que, pour des raisons d'ordre strategique, cette proposi-
tion se heurtera a une forte opposition.

II ne faut pas perdre de vue qu'il est plus grave
d'endommager un pipe-line que d'endommager un
cable telegraphique, en raison de la pollution de l'eau
de la mer qui se produirait dans le premier cas. Outre
l'interet personnel du proprietaire, l'interet general est
egalement en cause, peut-etre meme plus que dans le
cas de cables. Des dispositions de ce genre devraient
etre inserees dans une convention, ou la convention
devrait donner pouvoir a un organisme international
de fixer les regies a observer dans chaque cas, en s'ins-
pirant, si on le prefere, d'un reglement type ou d'un
projet de reglement qui serait annexe a la convention.

Nous croyons que cette question merite d'etre
approfondie.

ARTICLE 6

132) Equateur
Notre loi ne contient pas de disposition semblable,

mais il est facile de comprendre que, si dans les cas
ou le plateau continental equatorien se trouve au dela
des limites des eaux territoriales, il faut appliquer le
principe de la liberte de la peche en mer qu'enonce le
code civil, dans les cas ou le plateau equatorien prend
fin a l'interieur des eaux territoriales, il y a lieu d'appli-

•• Op. cit., p. 12.

quer d'une part, le principe enonce par le code civil,
en vertu duquel ne peuvent se livrer a la peche dans les
mers territoriales que les ressortissants equatoriens et
les etrangers domicilies en iSquateur, et d'autre part,
les dispositions de la loi sur les operations de peche et
de chasse maritimes des batiments battant pavilion
etranger.

133) Israel

De l'avis du Gouvernement d'Israel, la redaction du
projet d'article 6, 2, laisse a desirer, car elle confond
deux elements distincts : les eaux territoriales d'une
part, la protection des installations d'autre part. D'un
point de vue theorique, il semble souhaitable de decider
que les installations n'ont pas le statut d'iles lorsqu'il
s'agit de delimiter les eaux territoriales de l'fitat riverain,
a condition que Ton entende empecher par la l'fitat
riverain d'accroitre artificiellement l'etendue de ses
eaux territoriales, mesuree a partir de la laisse de basse
mer ou d'une autre ligne de base determinee, simple-
ment en edifiant un ou plusieurs chapelets d'installa-
tions qui s'avanceraient de la cdte dans la haute mer.
Mais deduire de cette proposition theorique souhaitable
que les installations elles-memes ne peuvent posseder
leurs eaux territoriales propres, serait tirer une conclu-
sion qui ne s'impose pas. Ce sera certainement une
tache difficile que d'assurer la defense et la securite des
installations, emergentes ou immergees en perma-
nence ; en suggerant dans son commentaire sur le
projet d'article un rayon de 500 metres, la Commission
ne parait pas avoir tenu compte de toutes les difficultes
que souleve cette question delicate.

134) Yougoslavie
Aucune objection. Nous partageons l'avis exprime

au paragraphe 4 des commentaires concernant cet
article, et selon lequel on devrait prevoir, au-dessus des
installations, une zone de protection de 500 metres de
hauteur.

135) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste accepte le principe

de cet article. Toutefois, il croit que la recommandation
de la Commission qui tend a etablir une zone de securite
de 500 metres pour la navigation, devrait figurer dans
le corps de l'article au lieu de faire l'objet de cette
indication assez imprecise : «jusqu'a une distance
raisonnable ».

136) Suede
Le Gouvernement suedois trouve que les disposi-

tions proposees a l'article 6 sont de nature a eveiller
des craintes par le fait que ces dispositions paraissent
empieter dans une certaine mesure sur le principe de la
liberte de la mer. Le Gouvernement suedois a deja fait
observer plus haut qu'une condition pour reconnaitre
a l'fitat riverain un droit sur le plateau continental
doit etre que le droit a la navigation et a la peche en
mer libre qui appartient a tous les fitats soit restreint
le moins possible. Ce Gouvernement ne peut s'empecher
de trouver que cette condition n'a pas ete formulee
d'une facon suffisante dans la teneur proposee de
l'article 6. Dire que «l'exploration du plateau conti-
nental et l'exploitation de ses ressources naturelles ne
doivent pas avoir pour consequence de gener sensible-
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ment la navigation ou la peche » ne semble pas consti-
tuer une garantie a ce sujet. II faudrait etablir des
prescriptions precises en ce qui concerne les notifications
et les avertissements, notamment sur la question de
savoir a qui les notifications devront etre adressees.
En tout cas, il faudra avoir la garantie que les notifica-
tions precedent toujours la construction des installa-
tions. Ensuite, il faudrait, en vue de la securite de la
navigation, etablir des regies relatives a l'equipement
des installations. Une obligation d'indemnisation devrait
etre introduite pour les suites decoulant de la negligence
et de l'inadvertance de l'exploitant.

C'est comme nouveaute la plus marquante du projet
a certains egards que le Gouvernement suedois veut
caracteriser la disposition de l'alinea 2 de l'article 6
relative a l'etablissement de zones de securite autour
des installations. II n'est pas douteux que cette disposi-
tion apporte une derogation aux regies de droit en
vigueur sur la liberte de la mer. On peut se demander si
I'fitat riverain sera investi du droit d'arreter et de
punir les navires qui entrent dans les eaux navigables
auxquelles Us ont actuellement un droit d'acces incon-
teste. La disposition relative aux zones de securite doit
donner des precisions sur le caractere des zones aussi
bien que sur leur etendue. Dans ses commentaires, la
Commission fait savoir qu'une distance de 500 metres
sera, generalement, suffisante. Ce chiffre doit, dans ce
cas, etre donne dans le texte de la convention a venir.

137) France
L'article 6 stipule que «l'exploitation du plateau

continental et l'exploitation de ses ressources naturelles
ne doivent pas avoir pour consequence de gener sensi-
blement la navigation ou la peche ».

Cette redaction appelle diverses observations :
a) II semble qu'il serait egalement utile de preciser

que l'exploitation du plateau continental ne doit pas
avoir pour effet de reduire la production de poisson, en
amenant par exemple la disparition locale ou la rare-
faction de certaines especes.

b) On doit necessairement se demander qui aura —
et a quel moment — le pouvoir d'apprecier si les dispo-
sitions prises par l'Etat riverain sont bien de nature a
ne pas gener la navigation et la peche. Rien en effet
dans le projet n'est precise en ce qui concerne l'autorite
competente pour refuser la permission ou prononcer
l'interdiction, et le degre de gene au dela duquel sem-
blable decision s'imposerait.

c) Enfin la possibilite d'exploitation visee par l'arti-
cle 6 parait entrainer ipso facto la possibilite d'etablir
des pipe-lines, mais peut-e"tre vaudrait-il mieux le
preciser expressement.

D'autre part, le n° 4 du commentaire du paragraphe 2
de l'article 6 envisage l'etablissement autour des instal-
lations d'une « etroite zone de protection » dont la
largeur pourrait etre de 500 metres. Lors des discussions
qui pourront intervenir en ce qui concerne la fixation
de la largeur de cette zone, il conviendrait de veiller a
ce qu'aucune atteinte ne soit portee a la liberte de la
navigation et de la peche par l'institution de zones
jointives.

138) Union sud-africaine
Le Gouvernement de l'Union prefererait que Ton

prevoie expressement l'etablissement d'une zone de

securite de 500 metres autour des installations edifiees.
sur le plateau continental. II estime que 1'expression
« distance raisonnable » est vague et pourrait donner
naissance a des differends.

139) J. L. de Azcdrraga 59

Les installations necessaires pour l'exploration et
l'exploitation des ressources naturelles du « plateau
epijuridictionnel » peuvent etre effectuees directement
de la mer au moyen de tunnels ou de galeries souterrai-
nes, en partant du territoire national ou des eaux terri-
toriales de l'fitat riverain, mais ne pourraient pas ge"ner
d'une maniere sensible l'exercice de la navigation, dela
peche, de la pose et de l'entretien des cables sous-
marins, etc.

Ces installations seront signalees de maniere efficace
et visible. En outre, la situation et les caracteristiques
en seront communiquees a tous les fitats, par l'entre-
mise de cartes bathymetriques et hydrographiques
publiees par l'fitat proprietaire. Egalement, ces installa-
tions seront equipees de tous les appareils et elements
necessaires pour eviter les genes a la navigation, comme
lumiere, signaux acoustiques, radar, bouees, etc.

Ces installations ne doivent pas etre considerees
comme des iles en ce qui concerne les eaux adjacentes
(done, elles ne comportent pas d'eaux territoriales),
mais elles doivent beneficier de « zones de securite »,
tracees sur un rayon de 500 metres. Leur regime juridi-
que doit etre simplement defini par ce qui doit etre
interprete sous le mot « securite ».

140) T. Gihl60

On se demande si le but propose dans cet article est
atteint dans une mesure suffisante. II est a souhaiter
que les devoirs de l'exploitant de prendre des mesures
de siirete seront mieux precises.

II est de meme quant a la disposition de l'alinea 2 de
l'article 6 relative a l'etablissement de zones de securite
autour des installations. II n'y a pas de doute que cette
disposition apporte une derogation aux regies de droit
actuellement en vigueur sur la liberte de la mer. II me
parait necessaire que la disposition relative aux zones
de securite donne des precisions sur le caractere des
zones ainsi que sur leur etendue.

141) R. Young*1

L'article 6 pose le principe que l'exploration et
l'exploitation du plateau ne doivent pas avoir pour
consequence de gener sensiblement la navigation ou la
peche. Pour justifier ce principe, la Commission declare
dans le commentaire que « la navigation et la peche
doivent etre considerees comme des interets primor-
diaux ». On comprend les motifs qui ont dicte ces affir-
mations, mais il faut peut-etre regretter que, dans cet
article, la Commission n'ait pas fait preuve de la pre-
voyance qui l'a inspiree a l'article premier. II semblerait
que la question de la primaute d'importance, dans une
region donnee, de la navigation, de la peche ou de
l'exploitation des ressources naturelles, soit une question
de fait qui doit determiner l'attribution de la priorite
de droit. Dans de nombreuses zones de hauts-fonds

" I.B.A., op. cit, p. 284.
60 I.L.A., op. cit., p. 150.
61 Op. cit., American Journal of International Law,

vol. 46 (1952), p. 125-126.
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•situees en dehors des routes regulieres mais dotees de
richesses abondantes, la navigation peut n'avoir qu'une
importance tout a fait secondaire ; il semblerait absurde
d'imposer des restrictions compliquees a 1'exploitation
des ressources, par souci de proteger un « interet pri-
mordial », alors qu'en fait, chaque annee, la question ne
•concerne que quelques petits batiments. Reciproque-
ment, on peut justement souhaiter eviter que des instal-
lations d'exploitation soient construites sur le parcours
d'une route maritime frequentee. On peut opposer une
•autre objection a l'avis de la Commission : le temps
peut modifier Fimportance relative des diverses acti-
vites ; la navigation et la peche, qui constituent aujour-
d'hui des interets primordiaux, peuvent ne plus etre,
dans quelques annees, qu'une entrave a d'autres exploi-
tations. II convient de ne pas perdre de vue le fait que
nous commencons seulement a connaitre les vastes
possibilites qu'offre l'utilisation de la mer.

Bien que moins important, le paragraphe 2 de l'arti-
cle 6 prete, dans une certaine mesure, le flanc a la
meme critique. II prevoit que les installations d'exploi-
tation n'auront pas le statut juridique d'ile pour ce qui
est de la delimitation des eaux territoriales, mais que
des zones de securite peuvent etre etablies autour de
ces installations, jusqu'a une distance raisonnable (le
commentaire suggere une distance de 500 metres). Ce
principe peut etre Justine dans le cas des installations
actuelles, qui sont temporaires et relativement peu
importantes. Mais que se passera-t-il dans l'avenir ?
Si Ton en vient a edifier des iles artificielles de caractere
permanent, plus etendues et plus peuplees que bien des
iles naturelles, ne serait-ce pas manquer du sens des
realites que de leur refuser le statut juridique d'iles
uniquement en raison de leur origine ?

142) M. W. Mouton62

Nous croyons qu'il serait preferable d'etablir, en
temps voulu, des reglements internationaux relatifs a
la signalisation des installations de cette nature.

Cependant, il s'agit actuellement de savoir si une
installation de ce genre, indiquee sur les cartes, eclairee
et, ajoutons, munie des signaux avertisseurs voulus
pour temps de brouillard, constituerait une entrave a
la navigation. Nous repondons par 1'affirmative, en
theorie, mais par la negative, en pratique.

En poussant a l'absurde le raisonnement theorique,
nous pourrions dire que la liberte absolue de la naviga-
tion ne peut exister que si un seul navire sillonne les
oceans. Des qu'il s'en trouve un deuxieme, les mouve-
ments du premier pourraient etre genes. Soyons plus
realistes : un navire peut jeter l'ancre a 1'interieur ou
a l'exterieur des eaux territoriales. II constitue ainsi un
obstacle, et c'est pourquoi il est oblige d'avertir les
autres navires de sa presence par des signaux sonores,
en temps de brouillard, et par des feux de mouillage,
pendant la nuit. Quelle difference existe-t-il entre un
navire au mouillage et une installation du genre envi-
sage ? Cette derniere ne derive pas autour de son ancre
au gre de la maree ou des changements de vents,
comme le fait le navire ; elle est fixee sur pilots. De
plus, l'installation est indiquee sur les cartes tandis
que le navire ne Test pas. fitant donne qu'un navire est
libre de jeter l'ancre et que cette operation fait partie

« Op. cit., p. 220, 221, 248 et 286.

de l'utilisation normale de la haute mer, pourquoi serait-
il interdit d'edifier une installation ? II convient,
naturellement que les installations soient munies
d'appareils avertisseurs convenablement utilises. Navire
et installation ont ceci en commun que, en cas de
brouillard, leur presence peut etre decelee au moyen
du radar (p. 220).

Dans le cas des routes maritimes frequentees qui ne
presentent pas un interet direct pour l'fitat riverain
contigu au plateau, il se peut que les interets des
compagnies petrolieres et ceux de la navigation se
trouvent en conflit. C'est notamment pour ce motif
que nous suggerons la creation d'un organisme interna-
tional, devant lequel ces conflits pourraient etre portes,
qui evaluerait 1'importance respective des interets en
cause et qui aurait pouvoir de decider quels interets
doivent prevaloir, dans chaque cas determine (p. 221).

La question se pose de savoir lequel de ces deux
droits doit l'emporter : le droit de l'fitat de construire
sur son « territoire » ou le droit de passer sur ce « terri-
toire » sans causer de prejudice a quiconque ? II nous
semble que le droit le plus important, celui qui appar-
tient a la communaute la plus importante, c'est-a-dire
a tous les peuples qui possedent une marine, devrait
avoir priorite sur le droit mineur, celui qui appartient
a une communaute moins importante, c'est-a-dire a
l'fitat riverain (p. 221).

Si Ton reconnait a la navigation et a la peche le
caractere d'interets primordiaux, cela doit s'expliquer
a notre sens par le fait que ces activites representent
1'interSt general, tandis que l'exploitation petroliere
est, tout au moins actuellement, surtout de l'interet
particulier de l'fitat riverain. Les besoins en petrole
sont, bien entendu, universels, mais nous pensons que,
aussi longtemps que la production mondiale permet de
faire face aux besoins et aussi longtemps que le concours
de tel ou tel producteur n'est pas absolument necessaire
pour que la totalite de la demande re^oive satisfaction,
ces activites concernent plutdt la concurrence commer-
ciale que l'interet general (p. 248).

ARTICLE 7

143) Danemark
fitant donne la situation particuliere qui existe au

large des cotes danoises c'est l'article 7 de la premiere
partie qui est applicable. II dispose que deux ou plu-
sieurs fitats dont le territoire est contigu au meme pla-
teau continental devront fixer des limites par voie
d'accord; a defaut d'accord, les parties seront tenues
de faire fixer les limites par arbitrage ; le commentaire
precise que l'arbitrage comprend le recours eventuel a
la Cour internationale de Justice.

Le recours a l'arbitrage n'est cependant pas possible
dans tous les cas. Tout d'abord, certains Stats pour-
raient ne pas etre disposes a accepter une telle solution ;
plus specialement, on n'ignore pas que certains pays
que les regions envisagees interessent y sont opposes
par principe. Mais, meme si le probleme etait soumis a
des arbitres ou a un tribunal judiciaire, il ne semble
pas que Ton puisse arriver a une solution, si le traits
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ne formule pas deja lui-meme certaines indications
generates ou certains principes directeurs; en effet, ces
problemes presentent des aspects entierement nouveaux
que Ton ne peut guere resoudre en appliquant les prin-
cipes de droit et les principes politiques en vigueur. II
est vrai, a cet egard, que le commentaire parle en termes
expres d'une decision ex sequo et bono, dans laquelle le
tribunal peut, jusqu'a un certain point, ne pas tenir
compte du droit existant ou ne pas s'abstenir de statuer
parce que ce droit n'enonce ni regie precise ni principe
directeur. Neanmoins, si cette expression permet une
appreciation juridique ou morale, elle ne donne aucune
directive pour trouver une solution a des problemes
techniques ou a des preventions politiques d'un carac-
tere entierement nouveau.

Les autorites danoises souhaiteraient done que le
traite" prevoie la creation d'un organisme compose
d'experts qui soumettrait des propositions en vue de la
fixation des limites, avec peut-e'tre la possibility d'un
recours a des arbitres ou a un tribunal judiciaire. Cet
organisme pourrait comprendre, par exemple, trois
experts impartiaux designes l'un par le Conseil de secu-
rite des Nations Unies, le deuxieme par l'Assemblee
gendrale et le troisieme par le President de la Cour
Internationale de Justice. Pour se prononcer, les experts
se fonderaient sur des directives formulees dans le
traite. Si un Etat que la decision rendue interesse
estimait que les directives n'ont pas ete respectees ou
que, pour un autre motif, la decision n'est pas raison-
nable, il devrait pouvoir porter la question devant un
tribunal arbitral constitue de commun accord par les
parties ou a defaut d'accord, devant la Cour interna-
tionale de Justice, laquelle devrait £tre competente
pour se prononcer sur les difficultes expressement men-
tionnees dans le traite et, le cas echeant, pour renvoyer
l'affaire devant l'organisme d'experts en vue d'un nouvel
examen, s'il lui apparaissait que les circonstances justi-
fient cette mesure.

En ce qui concerne les directives dont il est question
plus haut, le Danemark approuve pleinement, pour
toutes les hypotheses ou il est possible de l'appliquer, le
principe de la ligne mediane auquel le commentaire
fait allusion. Dans certains cas cependant, la limite ne
pourra 6tre constitute par une ligne mediane ; il en
sera ainsi, par exemple, lorsque les zones d'exploitation
du plateau qui interessent deux fitats se trouvent situees
plus ou moins a angle droit l'une par rapport a 1'autre.
Dans cette hypothese, on pourrait mentionner comme
limite la bissectrice de cet angle.

II serait souhaitable, en outre, de faire place dans le
traite aux points de vue exposes par le rapporteur
special dans le dernier paragraphe de son deuxieme
rapport sur la haute mer (A/CN.4/42), e'est-a-dire de
pre"voir une ligne perpendiculaire a la c6te tiree a partir
du point ou la frontiere entre les eaux territoriales des
deux pays atteint la haute mer. Si Ton a admis anterieu-
rement comme frontiere entre les eaux territoriales de
deux pays une ligne de demarcation qui peut etre
prolongee vers la haute mer, ce prolongement devrait
aussi constituer le point de depart de la ligne de demar-
cation sur le plateau continental.

II pourrait cependant se faire qu'une zone doive etre
partage"e entre trois pays ou davantage. Dans ce cas,
il faudrait prevoir des plans delimites par les lieux
geometriques des points qui sont plus proches de l'un
des pays que de l'un quelconque des autres.

Des indications ou des principes directeurs de ce
genre fourniraient une base pour la solution des cas
dans lesquels les pays interesses n'auraient pu parvenir
a un accord ; l'absence de tels principes pourrait pro-
voquer des divergences d'opinions et des differends que
le projet cherche a eviter.

144) Equateur
Notre loi ne contient aucune disposition a ce sujet.

A defaut d'une disposition precise, il serait possible de
fixer ces limites entre plateaux contigus par voie
d'accord entre les fitats.

145) Israel
En ce qui concerne le projet d'article 7, le Gouverne-

ment d'Israel partage l'avis de la Commission selon
lequel il est souhaitable que les fitats voisins fixent
entre eux, par voie d'accord, les limites de leurs zones
respectives dans le plateau continental. Ces accords
feraient la loi des parties. II semble cependant que ce
souhait devrait plut6t etre exprime dans un voeu emis par
l'Assemblee generale ou par la conference diplomatique
qui etudiera en dernier ressort 1'ensemble du projet de
convention. On peut douter qu'il soit indique de traiter
le probleme de la codification ou du developpement
progressif du droit international en incorporant dans
les projets d'articles actuellement etudies un pacte de
convention future redige en des termes aussi vagues et
dont la valeur juridique est discutable. Dans le meme
ordre d'idees, il est difficile d'acquiescer, au stade actuel,
a une proposition faite, semble-t-il, de lege ferenda, et
tendant a ce que les fitats s'engagent a l'avance a
soumettre certains disaccords a un tribunal arbitral
ou judiciaire, statuant ex sequo et bono. On peut for-
muler contre cette proposition, dans sa forme actuelle,
deux objections principales. En premier lieu un accord
par lequel on conviendrait de recourir a l'arbitrage ou
a une decision judiciaire, que le tribunal statue ou non
ex sequo et bono, devrait figurer, dans une clause compro-
missoire generale, et avoir un rapport bien defini avec
1'ensemble du projet de convention. Le Gouvernement
d* Israel rappelle que, a son avis, les projets d'articles
actuellement en discussion ne peuvent, en derniere
analyse, e"tre examines de facon satisfaisante que dans
leur contexte, e'est-a-dire dans le cadre d'un projet
de convention plus complet qui traiterait du regime de
la haute mer. En second lieu, une objection plus grave
tient au fait qu'il ne decoule necessairement ni des
projets d'articles qui figurent actuellement dans le
document A/CN.4/49, ni des commentaires qui s'y
rapportent que, meme au stade actuel, il soit impossible
de poser quelques principes generaux de droit regissant
la delimitation des zones des plateaux continentaux.
Les principes generaux de droit relatifs au reglement
des revendications territoriales sont relativement deVe-
loppes pour ce qui est tout au moins du domaine terres-
tre; il semble qu'un document tel que les projets
d'articles, qui proclame ou qui cree le droit, devrait
etre inspire par une attitude plus positive a 1'egard des
principes juridiques etablis. II conviendrait, a tout au
moins, qu'il s'inspirat d'une etude de la mesure dans
laquelle ces principes etablis peuvent 6tre considers
comme applicables au sujet actuellement discute. Les
fitats se sont, dans le passe, montre"s peu enclins a
preferer un recours a l'arbitrage ou a un reglement
judiciaire ex aequo et bono a un reglement des differends
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fonde sur le droit strict; il semble que Ton soit fonde a
•eprouver les derates les plus serieux sur le point de
savoir si la proposition de la Commission du droit
international est en harmonie avec les tendances evi-
dentes des fitats ou avec les taches dont la Commission
est actuellement chargee dans le domaine de la codifi-
cation et du developpement progressif du droit inter-
national.

146) Pags-Bas
Le Gouvernement neerlandais desire souligner l'inte-

ret d'une reglementation internationale relative a la
delimitation des plateaux continentaux des fitats
limitrophes et des Etats qui se trouvent separes par une
zone de mer. On ne peut se borner a exprimer l'espoir
que ces fitats voudront bien parvenir a un accord a
ce sujet. L'arbitrage obligatoire tel que prevu dans cet
article peut etre tres utile, mais il serait hautement
desirable de formuler des regies de droit sur lesquelles
les arbitres pourront baser leurs decisions.

147) Yougoslavie
Si l'article premier du projet n'est pas modifie,

l'article 7 est inacceptable. fitant donne que les pays
limitrophes ignorent les limites de leurs plateaux conti-
nentaux, puisque les possibilites techniques d'extraction
du petrole ne sont pas les memes dans deux pays dont
le developpement industriel n'a pas atteint le meme
stade, ils ne seront pas en mesure de fixer les limites
prevues a l'article 7. En second lieu, le Gouvernement
yougoslave estime que la ligne geometrique mediane
est la limite la plus satisfaisante et il propose de modifier
l'article 7 dans ce sens.

148) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Le Gouvernement de Sa Majeste attache une grande

importance au principe d'apres lequel les differends
internationaux doivent etre regies au moyen de proce-
dures judiciaires, mais il lui est impossible d'accepter
cet article sous sa presente forme. En particulier, il ne
peut accepter la recommandation selon laquelle les
fitats devraient fetre tenus de soumettre les differends
relatifs a la delimitation du plateau continental k un
arbitrage ex aequo et bono. II estime que ces differends
doivent etre resolus par « reglement judiciaire » plutdt
que par arbitrage au « sens le plus large » du terme, et
il pense que la Commission pourrait elaborer un ensem-
ble de regies a appliquer pour delimiter les zones de
chaque fitat dans le plateau continental, dans les regions
ou il y a lieu de le faire, lorsque les parties n'ont pas pu
se mettre d'accord. Ces regies pourraient servir de base
a des traites a conclure entre les fitats et, de toute facon,
a condition qu'elles tiennent compte de la pratique
internationale actuelle, elles seraient de la plus grande
utilite pour les tribunaux judiciaires internationaux
saisis des differends en question.

149) Suede
Dans l'article 7 du projet, la Commission touche a la

question de la necessite de limites entre les zones du
plateau continental pouvant appartenir a des fitats
dont le territoire est contigu au meme plateau conti-
nental. II y a lieu de presumer que le fait de reconnaitre
aux fitats riverains le monopole d'exploitation des
ressources naturelles du plateau fera naitre des contesta-
tions entre fitats interesses. II semble n^cessaire que

l'arbitrage soit obligatoire dans ce cas. Le Gouverne-
ment suedois n'est pas convaincu de 1'opportunity
qu'il y aurait a ce que cet arbitrage fut rendu ex xquo
et bono. II serait hautement desirable de formuler des
regies de droit sur lesquelles les arbitres pourront baser
leurs decisions. II n'est probablement pas impossible de
trouver dans la pratique entre fitats et arbitrages
precedents matiere utile pour la redaction de telles
regies de droit. Le Gouvernement suedois veut a ce
propos rappeler la sentence d'arbitrage rendue a La
Haye le 23 octobre 1909 entre la Suede et la Norvege
sur leur frontiere maritime.

150) Etats-Unis d'Amerique
Le Gouvernement des fitats-Unis ne croit pas qu'il

convienne de limiter le champ d'application de 1'arbi-
trage judiciaire en le definissant comme un arbitrage
ex xquo et bono, ainsi que le propose le commentaire
joint a l'article 7.

151) Union sud-africaine
Le Gouvernement de l'Union n'a pas d'idees tres

arretees sur les avantages respectifs de l'arbitrage et
du reglement judiciaire pour resoudre les differends
que pourrait provoquer l'impossibilite pour les fitats
riverains de parvenir a un accord sur les limites de leurs
zones respectives dans le plateau continental. II prefe-
rerait cependant qu'un texte formel prevoie le regle-
ment judiciaire. II estime qu'un reglement judiciaire
des differends eventuels serait davantage de nature a
contribuer au developpement methodique du droit
international qu'une accumulation de sentences arbi-
trates inspirees par des considerations politiques plutdt
que juridiques.

152) J. L. de Azcdrraga 63

Cette solution est en effet juste, mais il faut signaler
certaines regies precises qui pourront servir de base a
l'accord et a l'arbitrage.

A) Cas des fitats adjacents :
La ligne de demarcation des competences respectives

doit etre le prolongement vers la mer de la frontiere
terrestre et projetee verticalement sur le plateau.

B) Cas de deux Etats bordant un bras de mer ouvert
a ses extremites :

La ligne de demarcation des competences respectives
doit £tre determinee d'apres la ligne mediane des fonds
du bras de mer. (Cette methode est electique puis-
qu'elle profite de deux regies 1 et 2.)

C) Cas de deux ou plusieurs Stats bordant un mSme
golfe :

En ce cas le probleme se presente avec beaucoup de
difficultes. La repartition des plateaux faite, propor-
tionnellement a la longueur des cdtes des fitats interes-
ses (solution proposee par Vallat) ou par construction
fondee sur le system e des points equidistants (defendu
en 1575 par Plonden et incorpore dans une etude de
Jean-Marie Py), peut donner une mauvaise solution
parce qu'elle est basee sur la speculation mathema-
tique.

Nous croyons que pour eviter les conflits, la meil-
leure solution est celle de conclure un accord ou traite

•• I.B.A., op. cit., p. 285.
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entre les Etats bordant un me"me golfe et partageant
le meme plateau, etc., comme le professeur Gidel a vu,
avec sagacite, en observant, aussi, que le probleme
pourra etre plus aigu quand la frontiere traverse un
gisement minier, surtout s'il est petrolifere... II faut
surestimer le principe d'unite de gisement pour bien
fonder l'accord ou traite.

153) R. Young6*
Le commentaire suggere que la delimitation entre

Etats separes par un bras de mer coincide generale-
ment avec une certaine ligne mediane entre les deux
c6tes, mais la Commission ne prevoit pas d'autre cas.
La conception meme de l'article montre que les auteurs
se rendent compte qu'il est impossible de poser une
regie generate quelconque pour la delimitation des
zones du plateau. II n'existe que des cas d'espece que
Ton ne peut regler de maniere satisfaisante qu'en
tenant compte des faits et des intents particuliers qui
se trouvent en jeu. II semble a la fois inutile et peu
approprid de faire allusion, dans ce seul article, a l'arbi-
trage; cette mention n'a que peu de rapport avec le
probleme de fond que la Commission avait a examiner.

SECONDE PARTIE : SUJETS VOISINS
RICHESSES DE LA MER

Articles premier et 2

154) Chili
Le probleme du plateau continental est etroitement

Ii6 a celui de la conservation des richesses de la mer;
c'est pourquoi la Commission du droit international a
prepare trois articles qui sont inspires par les vieilles
coutumes du droit international en vertu desquelles il
resultait du principe de la liberte des mers qu'aucun
Etat ne pouvait se reserver d'une maniere absolue a
Fegard de toutes les nations le monopole de la chasse
et de la peche dans une partie quelconque de ce que
Ton appelle la mer libre ou la haute mer.

Telle etait la loi ou la norme internationale, mais il
convient d'etudier le principe de la liberte des mers en
fonction des faits nouveaux.

En realite, ce sont les Etats qui entretiennent des
armees de mer puissantes, des flottes marchandes et
de peche, qui possedent des bases et des ports de ravi-
taillement, des batiments et des etablissements indus-
triels maritimes, qui dominent, exploitent et, pourrait-
on presque dire, possedent les mers. Les ressortissants
de ces Etats sont les seuls a beneficier pleinement de
tous les avantages que procure la pretendue liberte des
mers.

Cet etat de choses exerce une influence directe sur
l'etendue de la mer territoriale, car etendre cette zone
d'eaux territoriales, dans laquelle les usages interna-
tionaux ont consacre le droit exclusif de chaque Etat
riverain a la pe*che et a la chasse, serait contraire aux
grands interets maritimes.

Nul n'ignore, par exemple, l'activite deployee, au
detriment des Etats riverains de l'ocean Pacifique, par
des flottes de pe*che contrdlees effectivement par ces
grands interets maritimes.

•* Op. cit., American Journal of International Law,
vol. 46 (1952), p. 126.

La communaute americaine ne pouvait demeurer-
indifferente devant ces faits, et, depuis 1945, elle tend a
proteger, limiter, reglementer et surveiller les operations
de chasse et de peche, pour empecher que des activites
illicites du genre de celles mentionnees plus haut ne
menacent de diminuer ou d'epuiser les richesses consi-
derables qui existent dans les mers et qui sontindispen-
sables au bien-etre et au progres des peuples des Ame-
riques.

En effet, le 28 septembre 1945, le President des
Etats-Unis d'Amerique a formule une nouvelle doctrine,,
dans une Proclamation et dans VExecutive Order qui
l'accompagne et, dans lesquels il a proclame le droit de
son pays d'etablir des zones de conservation de la
peche dans les regions de la haute mer contigues aux
cdtes des fitats-Unis, soit par decision unilaterale, soit
par voie d'accord avec d'autres Etats interesses.

Par une declaration oflicielle en date du 23 juin 1947,
le President du Chili, invoquant cette doctrine et les
mesures analogues prises par le Mexique et l'Argentine
a declare :

« 2. Le Gouvernement du Chili confirme et pro-
clame la souverainete nationale sur les mers contigues
a ses c6tes, quelle qu'en soit la profondeur, sur toute
l'etendue n6cessaire pour reserver, proteger, conser-
ver et exploiter les ressources et les richesses naturelles
de toute nature qui se trouvent sur lesdites mers,
sur leur lit et dans leur sous-sol et soumet notamment
a la surveillance de l'Etat la pe*che et la chasse
maritimes en vue d'empecher que les richesses de
cette nature ne soient exploiters de fa?on prejudi-
ciable aux habitants du Chili et diminuees ou detruites
au detriment du pays et du continent americain.

« 3. La delimitation des zones de protection de la
chasse. et de la peche maritimes dans les mers conti-
gues aux cdtes continentales et insulaires qui sont
sous le contrdle du Gouvernement du Chili sera
effectuee en vertu de la presente declaration de
souverainete, lorsque le Gouvernement le jugera
opportun, les limites de cette zone pouvant etre
confirmees, etendues ou modifiees d'une maniere
quelconque en tenant compte des connaissances, des
decouvertes, des etudes et des interets du Chili dans
l'avenir. Sont d'ores et deja placees sous ledit con-
trole et ladite protection toutes les eaux maritimes
situees a 1'interieur du perimetre delimite par la
c6te et par un parallele mathematique projete sur la
mer a une distance de deux cents milles marins des
c&tes continentales chiliennes. En ce qui concerne les
iles chiliennes, cette delimitation sera effectuee de
facon a inclure tout autour desdites iles une etendue
de mer contigue" d'une largeur de 200 milles marins.

« 4. La presente declaration de souverainete recon-
nait les droits legitimes analogues des autres Etats,
sur une base de reciprocite, et n'affecte pas les droits
de libre navigation en haute mer. » (Memoria del
Ministerio de Relaciones Exteriores, 1947, p. 203.)

Par la suite, le Perou en 1947, le Costa-Rica en 1948,
le Salvador et le Honduras en 1950, ont adopte la
mSme attitude que nous-memes, en employant meme,
dans les declarations qu'ils ont faites sur ce sujet, des
expressions qui se rapprochent beaucoup, par la forme
et par le fond, de celles de la Proclamation chilienne. En
raison de ce qui precede, nous croyons pouvoir consi-
derer comme faisant partie du systeme international
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americain la doctrine en vertu de laquelle l'Etat peut
creer des zones exclusives de contrdle et de protection
de la chasse et de la peche maritimes dans les regions
de haute mer contigues a son territoire et connues sous
le nom de « mers ou eaux continentales ».

De son cdte, le 22 fevrier 1951, le Gouvernement de
l'Equateur a promulgue une loi relative a la peche et a
la chasse maritimes; aux termes de l'article 2 de ce
texte, la mer territoriale est elargie jusqu'a une dis-
tance de 12 milles marins, cette limite pouvant d'ail-
leurs etre modifiee conformement a toute definition
ult6rieure des « eaux territoriales » de la Republique
equatorienne (voir Registro Oficial, 3e annee, n° 747,
p. 6149).

Si Ton passe de la pratique des Etats aux traites
multilateraux recemment conclus, on constate la meme
tendance a limiter les operations de chasse et de peche
dans ce que Ton appelle la mer libre.

II convient de remarquer a cet egard que l'article 9
du traite de paix avec le Japon impose a ce pays l'obli-
gation. de conclure des accords prevoyant la reglemen-
tation ou la limitation de la peche en haute mer.

En raison des considerations qui precedent, le Gou-
vernement du Chili se voit contraint de formuler des
observations a propos des articles 1, 2 et 3 de la deuxieme
partie du projet prepare par la Commission de juristes
des Nations Unies et il estime qu'il conviendrait de
confirmer le droit de creer, pour la chasse et la peche,
une zone exclusive, jusqu'a la distance de 200 milles
marins des cotes.

Cette mesure, que preconise le Gouvernement chilien,
est inspiree par les raisons suivantes : 1) la configuration
particuliere de la plate-forme sous-marine sur les cotes
chiliennes ; 2) 1'exploitation des pecheries qui presente
pour le Chili un interet capital; 3) l'insuffisance de la
limite des 3 milles pour les eaux territoriales, si Ton
veut proteger l'industrie de la peche et eviter l'anean-
tissement de la faune marine; et 4) la concurrence
deloyale a laquelle se sont livres et se livrent encore
certains batiments etrangers contre les pecheurs
chiliens, qui tirent de la mer leur principal moyen
d'existence.

155) Danemark
Les autorites danoises apprecient les efforts faits

dans ces articles pour permettre des mesures propres
a assurer la conservation du poisson et le controle de la
peche en haute mer, dans les zones ou une prolection et
un contrdle appropries n'ont pas encore ete organises.
Elles reconnaissent en outre que, dans les regions ou
seuls les ressortissants d'un petit nombre d'Etats se
livrent a la peche, ces Etats ont un interet majeur a
appliquer des dispositions de ce genre. II semble cepen-
dant qu'il faille que ces Etats ne puissent pas faire
usage de l'initiative qui devrait leur etre laissee a cette
fin pour imposer un droit de priorite au profit de leurs
propres pecheurs et exclure les pecheurs d'autres
nationalites qui pourraient vouloir par la suite partici-
per a ces operations de peche. En supposant mSme que
1' accord place formellement sur un pied d'egalite tous
les pays prenant part a ces operations de peche, un
droit de priorite pourrait toujours etre assure en n'auto-
risant, par exemple, que des methodes de peche qui ne
presentent pas le me"me interet pour les pecheurs appar-
tenant a d'autres pays, ou qui meme ne peuvent pas

etre du tout utilisees par eux. (II convient de rappeler,
a cet egard, les procedes qui ont parfois rendu illusoire
l'application de la clause de la nation la plus favorisee.)
II serait done essentiel de preciser plus clairement
quand et dans quelles conditions les Etats qui n'arrive-
raient qu'apres d'autres devraient avoir le droit de
participer a 1'elaboration de nouveaux reglements afin
d'eviter qu'a defaut d'accord ces Etats ne soient tenus
par les dispositions edictees anterieurement pour une
duree indeterminee. Les autorites danoises proposent
done de prevoir les methodes a appliquer lorsqu'un
certain nombre de pays auront adopte des dispositions
pour assurer la protection et le contrdle dans une zone
determinee et que, par la suite, d'autres Etats souhai-
tent participer aux operations de peche mais estiment
que les reglements deja etablis sont contraires a leurs
interets ou que les mesures de contr&le ne conviennent
pas.

En ce qui concerne l'organisme international men-
tionne a l'article 2, les autorites danoises tiennent a
faire remarquer qu'il est charge de deux missions diffe-
rentes : d'une part, il doit fixer des regies lorsque les
Etats interesses ne parviennent pas a s'entendre entre
eux, d'autre part, il doit effectuer des enqueues continues
sur les pecheries du monde et les methodes employees
pour leur exploitation.

Sur le premier point, le Danemark approuve le prin-
cipe d'une reglementation internationale des pecheries,
lorsque les parties interessees ne peuvent s'entendre
entre elles ; cependant, le Gouvernement danois reserve
son attitude definitive a 1'egard du projet en attendant
de mieux connaitre la composition et le fonctionnement
de l'organisme envisage. II faut observer, cependant,
que des institutions internationales existantes, telles
que le Conseil international pour Fexploration des
mers, pourraient probablement, pour une large part,
se charger de cette reglementation.

En ce qui concerne la mission d'enquete prevue par
l'article 2, les autorites danoises estiment que les
institutions internationales existantes, le Conseil inter-
national pour l'exploration des mers, par exemple, se
sont acquittees de leur tache d'une fac.on satisfaisante
et que leurs travaux ont permis d'acquerir des connais-
sances precieuses et d'elaborer des methodes pratiques
de travail. II ne semble done pas souhaitable, a l'heure
actuelle, de remplacer les organismes existants par un
organisme international unique. Les autorites danoises
proposent done que l'organisme mentionne a l'article 2
effectue ses enquetes de concert avec les organismes
internationaux existants, et dans les regions oil ces
organismes ne precedent pas deja a des enqueues de
cette nature.

156) Equateur
Ni le decret legislatif du 6 novembre 1950, ni la loi

ou le reglement sur la peche et la chasse maritimes ne
contiennent de dispositions analogues a celles des
articles 1 et 2 du projet de la Commission. Ce silence
s'explique par le principe de la liberte de la peche
maritime, que reconnait notre code civil.

157) Israel
Etant donne ses idees generales sur la facon dont la

Commission du droit international s'est acquittee de
cette partie de sa tache, idees qui ont ete exposees au
paragraphe 2 ci-dessus, le Gouvernement d'Israel a
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recherche s'il etait en mesure de presenter des observa-
tions sur les projets d'articles contenus dans la deuxieme
partie (sujets voisins) du document A/CN.4/49 et
jusqu'a quel point il pouvait le faire. II a du conclure,
a regret, que cela ne lui etait pas possible en 1'etat
actuel des choses, parce qu'on ne sait pas bien si les
projets d'articles sont communiques en tant que partie
de l'ceuvre de codification de la Commission ou de son
oeuvre de developpement progressif du droit interna-
tional. II est evident que la nature des observations
qu'il pourrait etre utile de formuler depend du caractere
des travaux de la Commission du droit international
sur le sujet considere. Le Gouvernement d'Israel estime
necessaire neanmoins de se reserver le droit de presenter
ulterieurement de nouvelles observations.

158) Pays-Bas
Le Gouvernement neerlandais se permet d'observer

egalement a propos de cet article que Ton ne pourra
jamais obtenir une solution efficace du probleme si la
reglementation et le contrfile de la peche dans les eaux
au-dessus du plateau continental dependent de l'accord
de tous les Etats interesses; cela vaut d'autant plus si
— tel qu'il est prevu par cet article — chaque nouveau
venu aura le droit d'intervenir dans cette reglementa-
tion. Ici egalement l'arbitrage s'impose, mais il sera
necessaire de donner aux arbitres des regies precises.
Aussi la necessite de la creation d'un organisme interna-
tional permanent tel que prevu par 1'article 2 est-elle
bien evidente.

Sous certains aspects, des organes deja preconises
comme 1'I.M.C.O. pourraient peut-§tre rendre des
services utiles.

159) Norvege
En vertu des regies de droit international en vigueur,

un Etat peut reglementer et contr61er les operations de
peche en haute mer de ses ressortissants. Si les ressor-
tissants de plusieurs Etats se livrent a la peche dans une
meme region, ces Etats peuvent, bien entendu, conclure
entre eux un accord pour arreter des dispositions obli-
gatoires pour leurs ressortissants respectifs.

II n'est pas certain que l'article premier de la
deuxieme partie ajoute quoi que ce soit a ces regies, en
dehors de la disposition en vertu de laquelle un Etat
riverain a le droit de participer a toute reglementation
visant une region situee a moins de 100 milles de ses
eaux territoriales, meme si ses ressortissants ne se
livrent pas a la pSche dans cette region. La derniere
phrase de l'article premier semble pourtant indiquer
que, dans certains cas, un ou plusieurs Etats pourraient
prendre des mesures qui auraient force obligatoire a
1'egard des ressortissants d'autres Etats, a condition
qu'aucune region ne leur soit interdite. D'autre part, la
deuxieme phrase de cet article dispose que, si les ressor-
tissants de plusieurs Etats se livrent a la pe"che dans
une region, des mesures seront prises de concert par ces
Etats. Cette disposition semble impliquer qu'aucune
mesure quelconque n'est applicable aux ressortissants
d'Etats qui n'ont pas pris les mesures en question, soit
isolement soit de concert avec d'autres Etats. Les
auteurs des projets d'articles ont-ils voulu dire que,
lorsqu'ils ne se livrent qu'exceptionnellement a la
peche dans une region determinee, les ressortissants
<l'un Etat doivent respecter les mesures prises par les
Etats dont les pecheurs se livrent regulierement a la

peche dans cette region, bien que leur propre gouverne-
ment n'ait pas donne son adhesion a ces mesures? Ou
bien ont-ils voulu dire que lorsque tous les Etats dont
les ressortissants se livrent a la peche dans une region
determinee prennent de concert certaines mesures,
celles-ci doivent avoir force obligatoire a 1'egard de
nouveaux venus ressortissants d'autres Etats ?

II y a lieu de preciser le sens exact de l'article premier.
II semble en tout cas que Ton doive remanier cet
article en vue de le rendre plus clair, a moins que Ton
ne decide de le supprimer completement.

Dans plusieurs regions, on peut craindre qu'une pe"che
intensive ne mette les especes en peril. En fait, il aurait
fallu depuis fort longtemps prendre, dans certaines
zones, des mesures de protection. Le but que se propo-
sent les dispositions de l'article 2 de la deuxieme partie
est done des plus louables. Cependant, la solution
fournie par cette disposition n'est pas, semble-t-il,
la meilleure. II serait sans doute tres difficile, tout au
moins a l'heure actuelle, d'obtenir l'accord unanime des
Etats interesses sur la creation de l'organisme interna-
tional permanent envisage par l'article en question. En
outre, un organisme international ne serait probable-
ment pas le meilleur instrument pour arriver a resoudre
les problemes varies qui se posent dans les diverses
parties du monde. La methode la plus appropriee pour
obtenir dans un avenir assez rapproche des resultats
pratiques consisterait pour les Stats interesses a
continuer de negocier des accords en vue de reglementer
les pe'eheries dans des regions determinees. Cette
methode n'exigerait pas que Ton attende l'accord de
toutes les nations du monde dont les ressortissants se
livrent a la peche, et il serait possible de conclure des
accords adaptes aux situations particulieres dans les
diverses regions de p&che.

Le paragraphe 5 des commentaires concernant l'arti-
cle 2 (deuxieme partie) indique que la Commission du
droit international a discute une proposition tendant
a ce qu'un Etat riverain ait le pouvoir d'etablir une
reglementation protectrice applicable dans une zone
contigue a ses eaux territoriales. Cette idee merite
d'etre examinee de plus pres. II se peut — bien que cela
ne soit pas certain — qu'il y ait lieu de creer des zones
contigues dans lesquelles les Etats riverains auraient le
droit de reglementer et de contrdler l'exploitation des
ressources de la mer aussi bien que celles du lit de la
mer et du sous-sol, sans pouvoir cependant empScher
les ressortissants d'autres Etats de participer a cette
exploitation. Dans cette hypothese, il faudrait naturelle-
ment preciser la nature des reglementations autorisees,
pour eviter que les Etats riverains n'abusent de leurs
droits.

160) Philippines
II existe actuellement dans le sud-ouest de 1'ocean

Pacifique un organisme international connu sous le
nom de « Conseil indo-pacifique des peches fonction-
nant sous les auspices de l'Organisation des Nations
Unies pour l'alimentation et l'agriculture. Ce conseil
est-il considere comme un organisme international
permanent au sens de cet article et pourrait-on lui
attribuer competence ? II convient de faire observer
que, si les Etats ne parvenaient pas a s'entendre,
l'accord qui est la charte de l'organisme international
en question ne contient aucune disposition relative au
reglement des differends entre les pays membres.
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161) Yougoslavie
D'une fac,on generate, le Gouvernement yougoslave

accepte les projets d'articles 1 et 2 ; il tient toutefois
a formuler les observations ci-apres :

a) En raison de leur concision, les articles 1 et 2
doivent etre accompagnes de nombreux commentaires ;
la Commission s'est d'ailleurs fort bien acquittee de ce
soin. Etant donne les remarques formulees par la
Commission dans les paragraphes 2 a 5 de ses commen-
taires sur l'article 2 du projet, le Gouvernement you-
goslave propose de s'inspirer de ces commentaires pour
rediger deux ou trois articles supplementaires qui
incorporeraient dans le texte les observations de la
Commission.

b) La FAO s'occupant deja de ces problemes et
d'autres problemes analogues, le Gouvernement you-
goslave insiste pour que la FAO constitue l'organisme
international prevu a l'article 2, sous la forme dans
laquelle il a deja ete constitue au sein de ladite organisa-
tion, ledit organisme etant compose d'un certain nombre
de membres de la FAO.

162) Royaume-Uni de Grande-Bretagne el d'Irlande du
Nord

Article Premier
D'une facon generate, le Gouvernement de Sa Majeste

approuve les objectifs de cet article. A son avis, les
premiere, deuxieme et quatrieme phrases exposent
le droit international en vigueur, tandis que la troisieme
phrase recommande une disposition de lege ferenda.
Le Gouvernement de Sa Majeste comprend les raisons
pour lesquelles la Commission a presente cette recom-
mandation, mais, neanmoins, il la juge super flue et
pense qu'elle serait probablement inapplicable en pra-
tique. Ainsi que la Commission 1'a compris en redigeant
la quatrieme phrase de cet article, il resulte de la notion
meme de haute mer qu'il est contraire au droit interna-
tional d'interdire, dans une partie quelconque de la
haute mer, la peche aux ressortissants d'un fitat etran-
ger, ou meme de la reglementer a leur egard sans l'accord
de cet Etat. Le Gouvernement de Sa Majeste pense qu'il
decoule de ce principe fondamental que tout iStat qui
declare s'interesser a la peche dans une region donnee
de la haute mer a le droit de participer sur un pied
d'egalite a toute reglementation de la peche dans cette
region, que cet fitat soit situe a plus ou a moins de
100 milles de cette region et que ses ressortissants s'y
livrent ou non a la peche.

Article 2
Le Gouvernement de Sa Majeste reconnait que la

question de la constitution d'un organisme international
permanent pour effectuer des enquetes sur les pecheries
du monde rentre dans la competence de 1'Organisation
pour l'alimentation et l'agriculture et que le probleme
de la pollution des eaux est de la competence du Conseil
economique et social et sera finalement etudie par
1'Organisation intergouvemementale consultative de la
navigation maritime.

Le Gouvernement de Sa Majesty tient a declarer
expressement qu'il s'oppose categoriquement a la
proposition que contient la note 5. II estime qu'en
l'absence d'une convention internationale aucun fitat
n'a le droit de faire respecter des mesures de protection
par les bateaux de peche d'autres Etats, en dehors de

ses eaux territoriales. Les declarations unilaterales
etablissant des zones de protection en dehors des eaux
territoriales sont illegales parce que contraires au
principe de la liberte des mers.

163) Suide
Le Gouvernement suedois trouve que c'est la une

tache a la fois difficile et importante. Dans les circons-
tances actuelles, il y a grand risque de voir ces richesses
ruinees par une peche et une chasse trop intenses. La
difficulte reside dans le fait qu'au cas meme ou serait
conclue une convention sur les mesures pour la protec-
tion de la faune maritime entre Etats qui y ont le plus
grand interet, cette convention n'aurait pas de carac-
tere obligatoire par rapport aux Etats qui n'adhere-
raient pas a cette convention. II est difficile de concevoir
comment cette difficulte pourrait etre aplanie dans
l'etat actuel du droit international. L'Etat riverain n'a
manifestement aucun titre l'autorisant a interdire ou a
reglementer la peche en dehors des limites de ses eaux
territoriales. Le moyen propose par la Commission,
moyen qui semble viser a donner, par une convention
generate, aux fitats pour lesquels la question presente
l'interet le plus grand, la faculte de prendre des mesures
obligatoires a l'egard des autres Iitats egalement, offre
peut-etre un moyen praticable. II faut nettement
etablir ici que ces mesures ne doivent, en aucun cas,
avoir directement et indirectement pour consequence
l'exclusion des ressortissants des fitats tiers d'une
participation a la peche ou a la chasse. Un organisme
international devant lequel plainte puisse e"tre portee
sur les mesures prises semble, a ce point de vue, indis-
pensable.

164) Syrie
La proposition enoncee a l'article 2 de la deuxieme

partie du projet d'articles susmentionnes concernant
la creation d'un organisme international permanent
charge d'effectuer des enquetes sur les pfecheries du
monde et leur exploitation a ete accueillie favorable-
ment vu l'interet que presente le probleme de la pro-
tection des richesses de la mer pour la Syrie.

165) France
L'article premier donne a chaque Etat le droit de

reglementer la peche en quelque region que ce soit si
ses nationaux la pratiquent dans cette region, etant
entendu que les mesures a intervenir doivent etre prises
« de concert » si plusieurs Etats sont interesses. C'est la
une proposition qui repose sur des principes generaux
d'entente internationale et qui a deja recu application
dans le passe. On doit en deduire qu'aucune mesure
unilaterale prise par un des fitats interesses ne pourra
etre opposee aux nationaux d'un autre iStat. La meme
remarque s'applique au cas egalement prevu par l'article
premier, ou la region considered se trouve a moins de
100 milles des eaux territoriales d'un fitat riverain.

A 1'article 2 est prevue la possibility de constitution
d'un organisme international permanent, competent
non seulement pour effectuer des enqueues sur les
pScheries, mais egalement pour fixer des regies sur les
mesures de protection a appliquer par les Stats dont les
ressortissants se livrent a la peche dans une region
quelconque, lorsque les interesses ne parviennent pas
a s'entendre entre eux. Le Gouvernement francais
estime, pour sa part, desirable l'institution d'un tel
organisme, appele a prendre des decisions d'ordre
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reglementaire, technique et economique. Deux observa-
tions doivent cependant etre presentees a cet egard.

1) II est evident que, si Ton veut arriver a une regie-
mentation generate effectivement applicable, il faut
prevoir l'hypothese ou un fitat ne serait pas d'accord
avec les autres. C'est ainsi que, lors de l'elaboration de
la convention du 8 fevrier 1949 pour la conservation
des pecheries de l'Atlantique du Nord-Ouest, la question
avait deja ete soulevee de creer un organisme de cette
sorte pour toutes les questions touchant a la protection
des fonds visees par ce texte. Mais, une opposition
s'etant manifested sur ce point, la convention a seule-
ment prevu l'institution d'un organisme qualifie pour
soumettre des propositions a l'agrement des divers
gouvernements interesses. C'est la un premier stade qui
parait pouvoir etre juge a l'experience avant d'envisager
la creation d'un organe international dote de pouvoirs de
decision, du type de celui dont il est question dans le
projet.

2) II convient en outre de souligner que le systeme
preconise ne peut avoir de valeur qu'autant qu'il
englobe la totalite des fitats interesses, la non-participa-
tion de 1'un ou de I'autre pouvant faire echec a la reali-
sation des mesures envisagees.
166) Union sud-africaine

Le Gouvernement de l'Union approuve les premiere,
deuxieme et quatrieme phrases du projet d'article,
mais il estime que la troisieme phrase est superflue et
deroge implicitement au principe de la liberte de la
haute mer ; en effet, cette phrase est redigee comme
suit : « Si une partie quelconque d'une region se trouve
a moins de 100 milles des eaux territoriales d'un fitat
riverain, cet Etat a le droit de participer sur un pied
d'egalite a toute reglementation, m&me si ses ressor-
tissants ne se livrent pas a la pe"che dans cette region. »
II decoule du principe de la liberte de la haute mer qu'il
est contraire au droit international d'interdire ou meme
de reglementer les operations de peche effectuees par
les ressortissants d'un fitat etranger, dans une region
quelconque de la haute mer, sans l'accord de 1'lStat en
question.

Le Gouvernement de l'Union approuve le texte
meme du projet d'article 2, mais il eleve des objections
formelles contre le paragraphe 5 des commentaires,
qui suggere que les Etats riverains auraient le pouvoir
d'etablir une reglementation protectrice applicable
dans une zone contigue a leurs eaux territoriales, en
attendant l'institution d'un organe international per-
manent. Le Gouvernement de l'Union estime qu'en
autorisant les Etats riverains a mettre en vigueur une
reglementation protectrice dirigee contre les ressortis-
sants d'autres Etats, dans des zones situees en dehors
de la limite des eaux territoriales et sans le consentement
des fitats interesses, on admettrait une atteinte grave a
la liberte de la haute mer.

Le Gouvernement de l'Union estime qu'il conviendrait
de consulter, en plus de l'Organisation pour l'alimenta-
tion et l'agriculture citee au paragraphe 3, le Conseil
international pour l'exploration de la mer.

167) R. Young 65

II semble probable que 1'article en question soit
inspire dans une large mesure de la Proclamation du

66 Op. cit., American Journal of International Law,
vol. 46 (1952), p. 127.

28 septembre 1945 du president Truman, relative aux
pecheries, proclamation dans laquelle des principes
semblables sont enonces en ce qui concerne le contrdle
d'une pecherie par l'Etat ou par les fitats participants.
Le projet de la Commission renferme, toutefois, une
disposition supplemental relative aux droits qu'un
fitat riverain peut exercer dans un rayon de 100 milles ;
cette disposition semble raisonnable puisqu'elle tend a
sauvegarder les interets de cet fitat. Le texte de la
Commission stipule aussi qu'une region ne peut &tre
fermee aux ressortissants d'autres Etats qui veulent
se livrer a la peche en cet endroit (et qui, par hypothese,
sont disposes a respecter les reglements). C'est la un
point extr&mement important sur lequel la Proclama-
tion du president Truman etait absolument muette.

Aux termes de l'article 2, un organisme international
permanent effectuerait des enquetes sur les pScheries du
monde et fixerait aussi des regies pour les mesures de
protection a appliquer dans une region de pScherie
quelconque lorsque les fitats interesses ne parviennent
pas a s'entendre. II existe deja des organismes inter-
nationaux de ce genre, composes de repr^sentants de
divers litats qui s'interessent particulierement a cer-
taines especes — par exemple, la Commission inter-
nationale de la chasse a la baleine — ou a certaines
regions — par exemple la Northwest Atlantic Fisheries
Commission et le Conseil indopacifique des pe"ches. On
peut se demander si des groupements specialises de ce
genre, tres au fait de telle ou telle question de p&cherie,
ne seraient pas, mieux qu'un seul organisme a compe-
tence universelle, a meme d'assumer les fonctions
envisagees par la Commission.

168) M. W. Mouton «6

On peut noter que l'aspect de la question auquel
s'interesse le Conseil economique et social est non pas
la pollution par le petrole, due aux exploitations petro-
lieres au large des cfites, mais la pollution provoquee
par les navires. Dans les projets de convention de 1926
et de 1935, les fitats se voyaient attribuer des « zones
contigues » dans lesquelles leurs reglements concernant
la lutte contre la pollution seraient applicables en vertu
du principe de l'autoprotection.

II nous semble que, ici, un autre element entre en jeu.
L'fitat riverain qui contrdle l'exploitation petroliere
sur le plateau continental contigu a ses cfites assume
une responsabilite internationale, celle d'empecher la
pollution par le petrole, dans l'interet d'autres fitats
dont les pe'cheries ou les cdtes pourraient subir un
dommage du fait du petrole. II va de soi qu'il est, en
me*me temps, de son interet d'empecher cette pollution.
Si le Conseil economique et social continue a n'examiner,
dans son etude de la question, que la pollution due aux
navires, nous pouvons supposer que la Commission du
droit international reprendra, a sa prochaine session, la
question de la lutte contre la pollution due aux forages
au large des cdtes. Ces deux causes de pollution sont si
differentes qu'a notre avis l'idee initiale de la Commis-
sion du droit international devrait etre examinee a
nouveau.

II ne faut pas oublier, cependant, qu'en raison de la
derive des taches d'huile il peut se faire que des peche-
ries subissent un prejudice dans une region oil l'Etat

«« Op. cit., p. 173.
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dont les installations petrolieres ont cause la pollution
n'a pas d'interet en matiere de pSche. Cette considera-
tion peut rendre necessaire une refonte de l'article 2 des
projets de la Commission du droit international.

On pourrait aussi incorporer, dans une convention a
conclure entre tous les Etats maritimes, des dispositions
relatives a l'exploitation des ressources minerales du
plateau continental, qui imposeraient soit l'arbitrage
obligatoire, soit la competence de la Cour internationale
de Justice ou d'une cour maritime internationale, ou
qui habiliteraient un organisme international a interve-
nir et a promulguer la reglementation appropriee, dans
le cas oil un Etat riverain ne prendrait pas de mesures
suflisantes pour empecher la pollution.

PECHERIES SEDENTAIRES

Article 3
169) Danemark

Pour ce qui est de l'article 3 de la seconde partie, les
autorites danoises rappellent les observations qu'elles
ont formulees au sujet de l'article premier de la meme
partie. Elles font observer qu'il serait naturel que les
fitats riverains jouissent du droit exclusif d'edifier des
installations permanentes de pecheries sedentaires dans
la partie de la haute mer contigue a leurs eaux terri-
toriales, droit qui serait analogue au droit exclusif des
Etats riverains d'edifier des installations en vue de
l'exploitation de leur zone du plateau continental. II
conviendrait aussi d'assurer la liberte de la navigation,
en ajoutant une disposition stipulant que les pecheries
sedentaires ne doivent pas avoir pour consequence de
gener sensiblement la navigation. (L'article 6 de la
premiere partie contient une disposition analogue pour
l'exploration et l'exploitation du plateau continental.)

Dans ses commentaires, la Commission du droit
international definit les pecheries sedentaires comme
etant celles qui utilisent des pieux plantes dans le fond
de la mer. II est probable que ces pieux sont plantes
pendant la campagne de peche et sont ensuite enleves.
Par contre, l'edification d'installations permanentes
devrait, comme on l'a deja dit, etre reservee a l'Etat
riverain. II convient de faire observer que les pecheries
sedentaires peuvent utiliser d'autres dispositifs que des
pieux, par exemple, des bouees et des ancres.

170) Pays-Bas
II serait desirable de bien preciser le terme « pecheries

sedentaires ».
La disposition que la reglementation ne portera pas

atteinte au regime general de ces regions en tant que
haute mer est slricto sensu superflue. En tout cas elle
ne pourra mener a une argumentation a contrario au
cas des zones contigues pour lesquelles telle disposition
n'a pas ete inseree.

171) Norvege
II est difficile de comprendre pourquoi ce qu'on appelle

les pecheries sedentaires devraient etre soumises a un
autre regime que les autres pecheries.

172) Philippines
II conviendrait de donner une definition plus claire de

l'expression « pecheries sedentaires ». On ne voit pas
nettement si les pecheries d'eponges, de coquillages
a usage commercial, tels que les troques, les coquillages

a nacre batarde blanche ou noire, etc., trouves sur les
fonds marins, doivent etre considerees comme des
pecheries sedentaires au sens de cet article. En ce qui
concerne les engins de peche, on ne peut davantage
savoir si les appareils deposes ou fixes sur les fonds
marins, tels que les pieges a poisson (barrages), les
casiers, les pieges flottants fixes par le fond et les filets
pieges sous-marins, sont considered comme sedentaires.

173) Royaume-Uni de Grande-Breiagne et d'Irlande du
Nord
Comme il l'a dit dans ses observations relatives a

l'article premier de la seconde partie, le Gouvernement
de Sa Majeste considere que e'est un principe general
qu'en l'absence d'accord avec les Etats interesses aucun
Etat n'a le droit de reglementer la peche a l'egard des
ressortissants d'autres Etats dans les regions de la haute
mer. Toutefois, il estime que le droit international
consacre une exception a ce principe general lorsque
1'Etat riverain a acquis par prescription la souverainete
sur des pecheries sedentaires dont les installations
reposentsurlelitdelameretqui sont exploiters exclusi-
vament par ses ressortissants depuis longtemps, meme si
la region ou se trouvent ces pecheries est situee en dehors
des eaux territoriales. La base juridique de ces preten-
tions a l'acquisition par prescription a ete etudiee par
sir Cecil Hurst, dans un article celebre intitule « Whose
is the bed of the sea »? (British Year Book of International
Law, 1923-24, p. 34). La conclusion de cet auteur
eminent est que ces preventions sont fondees si les
conditions suivantes sont reunies :

i) L'Etat riverain doit exercer effectivement depuis
longtemps son droit d'occupation et sa juridiction sur
les pecheries sedentaires.

ii) II ne doit pas etre porte atteinte a la liberte de la
navigation dans les eaux surjacentes.

iii) Le droit de capturer les poissons qui nagent dans
les eaux surjacentes ne doit pas etre limite.

Le Gouvernement de Sa Majeste estime que Fexpose
de droit que contient Particle precite de sir Cepil Hurst
est exact et il s'associe sans reserve a la conclusion de
l'auteur selon laquelle « la prevention a la propriete
exclusive d'une partie du lit de la mer et des richesses
qu'il produit sous forme de perles, d'huitres, de turbi-
nelles, de corail, d'eponges ou d'autres fruits du sol
n'est pas incompatible avec le droit universel de navi-
gation en haute mer ou avec le droit general du public
de pecher en haute mer ».

II semble, en somme, qu'en redigeant cet article la
Commission a montre qu'elle faisait egalement siennes
les conclusions de sir Cecil Hurst. Toutefois, le Gou-
vernement de Sa Majeste note que la Commission
voudrait faire dependre le droit pour un Etat de regle-
menter l'exploitation des pecheries sedentaires situees
en dehors de ses eaux territoriales de la condition que
ceux qui ne sont pas ses ressortissants « soient autorises
a participer a ces activites en matiere de peche dans
les memes conditions que ses ressortissants ». De l'avis
du Gouvernement de Sa Majeste, ce sont des considera-
tions historiques qui determinent dans chaque cas si
les personnes qui ne sont pas les ressortissants d'un
Etat sont ou non autorisees a participer aux activites en
matiere de peche dans les memes conditions que les
ressortissants de cet Etat. Lorsque 1'Etat riverain a
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autorise jusqu'au moment considere les personnes qui
ne sont pas ses ressortissants a se livrer a la peche, il
n'a pas le droit de le leur interdire a l'avenir ; mais si,
jusque-la, l'fitat riverain a reserve la peche exclusive-
ment a ses propres ressortissants, les personnes qui ne
sont pas ses ressortissants n'ont pas le droit, d'apres le
droit international, de se livrer a la peche a l'avenir. En
outre, la question de savoir si un fitat qui a acquis
par prescription un droit sur les pecheries sedentaires
possede egalement un droit sur la surface du lit de la
mer sur lequel reposent les pecheries sedentaires cons-
titue un beau probleme de doctrine. La distinction, si
tant est qu'il y en ait une, entre ces deux droits est
difficile a etablir ; cependant, il seinble que ce soit sur
elle que se fonde la distinction que la Commission fait
dans la note 1 entre les pecheries sedentaires d'une part
et le plateau continental de l'autre. De toute facon, c'est
entre le lit de la mer (pecheries sedentaires ou plateau
continental) sur lequel l'fitat riverain a, dans les circons-
tances appropriees, un droit de pleine souverainete et
les eaux surjacentes sur lesquelles l'fitat riverain n'a,
en aucun cas de droit de souverainete, que Ton doit
effectuer la distinction fondamentale. La Commission
a souligne (aux articles 3 et 4 de la premiere partie)
cette distinction au sujet du plateau continental;
toutefois, elle ne parait pas l'avoir fait avec toute la
clarte voulue pour les pecheries sedentaires.

174) France
1) II convient de souligner l'imprecision de l'article 3

en ce qui concerne la definition du terme «pecheries
sedentaires ». Le commentaire de cet article se contente
d'indiquer qu'il faut entendre par la des pe"cheries qui
meritent cette qualification en raison soit des especes
qui y sont prises, soit des engins qui y sont utilises. II
serait absolument necessaire d'obtenir des precisions
sur la portee de cette definition.

2) Enfin, il est a noter que, si 1'lStat non riverain
peut entretenir et exploiter les pecheries dont il s'agit
dans les memes conditions que 1'lStat riverain, il doit
y etre « autorise », ce qui le place evidemment dans une
situation inferieure par rapport a 1'lStat riverain et lui
fait perdre la liberte d'action qu'il avait alors sur une
partie de la haute mer j usque-la libre.

175) Suede
II y a probablement certaines pecheries sedentaires

(banes de perles et banes d'huitres) sur lesquelles
l'fitat riverain exerce de fait une souverainete exclusive
depuis longtemps. II s'agit ici de cas particuliers plutdt
que d'une regie generate. Les droits de l'fitat riverain,
dans des cas comme ceux-ci oil les droits sont fondes
historiquement ne peuvent guere, suivant les principes
fondamentaux du droit des gens, etre ebranles par une
convention conclue de nos jours. II semble a peine
necessaire de toucher a cette question si ce n'est peut-
etre pour formuler une reserve en faveur de ces droits
a inserer dans le texte de l'article premier de la seconde
partie. Un article special sur les pecheries sedentaires
serait ainsi superflu.

176) R. Young 67

En ce qui concerne l'article 3, qui traite des pecheries
sedentaires, il semble que la principale difficulte ait

*7 Op. cit., American Journal of International Law,
vol. 46 (1952), p. 127-128.

ete de decider s'il fallait considerer ces pecheries comme
faisant partie des richesses de la mer ou comme faisant
partie des richesses du plateau continental, en raison du
lien qui existe entre elles et le lit de la mer. On pourrait
pretendre que le fait de placer les pecheries sedentaires
dans la deuxieme categorie permet plus facilement
d'assurer leur protection juridique, en leur appliquant
la doctrine du plateau continental. Cependant, la
Commission en a decide autrement, vu que ses proposi-
tions relatives au plateau continental ne devaient viser
que les ressources minerales du sous-sol.

La commission s'est volontairement abstenue de
qualifier ces regions de regions « occupees »ou de regions
«constituant une propriete» — expressions que
certains gouvernements et certains auteurs ont parfois
employees en cherchant a justifier le contrdle exerce.
Le point de vue de la Commission, qui prend comme
base la longue duree de l'exploitation, semble plus
realiste. II est douteux toutefois que, en proposant
d'admettre des non-ressortissants de l'fitat interesse,
la Commission tienne compte de la pratique etablie en
ce qui concerne de nombreuses pecheries sedentaires ou,
frequemment, certaines categories de non-ressortissants
ne sont pas admises.

ZONES CONTIGUE S

Article 4

177) Chili
Sous le nom de zone complementaire ou de zone

contigue, le droit international reconnait 1'existence,
entre la haute mer et les eaux territoriales, d'une bande
ou region maritime, sur laquelle l'fitat riverain peut
exercer certains droits limites, generalement de carac-
tere administratif, pour assurer la police sanitaire et
douaniere, ou la securite de la navigation et la protec-
tion de la peche.

La nature juridique de cette zone ne doit pas Stre
confondue avec celle de la mer territoriale, car cette
derniere fait partie du territoire de 1'lStat riverain et
est, par consequent, soumise a la souverainete de ce
dernier. L'fitat riverain exerce, sur la mer territoriale,
la totalite de ses competences, tandis que, a l'egard de
la zone contigue, il n'exerce que des competences
fragmentaires et particulieres.

Dans le projet prepare par la Commission du droit
international des Nations Unies, la zone contigue repre-
sente une bande de haute mer adjacente aux eaux terri-
toriales, et sur laquelle 1'lStat riverain peut exercer le
contr61e necessaire pour prevenir, sur son territoire ou
dans ses eaux territoriales, toute infraction a ses lois
de police douaniere ou sanitaire, ou toute atteinte a sa
securite de la part de navires etrangers. Aux termes de
l'article 4 du projet, la largeur de cette zone ne pourrait
etre superieure a 12 milles, calculcs a partir de la cote ;
cette disposition est moins favorable que celle qui figu-
rait dans le projet prepare en 1929 par l'Universite
Harvard, lequel ne precisait pas l'etendue de la zone
contigue. (Draft of Convention on Territorial Waters,
article 20 ; ce texte a ete publie en supplement a VAmeri-
can Journal of International Law, vol. 23, 1929, p. 245.)

D'autre part, comment peut-on concilier cette limite
de 12 milles avec l'etendue considerable d'eaux oceani-
ques mentionnee a l'article 4 du traite interamericain
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d'assistance mutuelle, espace maritime que la doctrine
a qualifie de zone contigue ?

La limite adoptee par la commission de juristes
semble etre en contradiction avec les nouvelles tendances
du droit international, selon lesquelles il convient de
n'assigner a cette zone aucune limite precise et definie,
et de tenir compte des pouvoirs que l'E'tat riverain
doit exercer en haute mer.

Le Gouvernement chilien estime qu'il ne faudrait
pas adopter la limite prevue a l'article 4 du projet de la
Commission du droit international, et considere que la
zone contigue devrait etre plus vaste, plus etendue, de
maniere que l'fitat riverain puisse prendre les mesures
propres a empe*cher sur son territoire ou dans ses eaux
territoriales, soit les infractions a ses lois de police
douaniere ou sanitaire ou a ses lois relatives a la peche,
soit les atteintes a sa securite politique ou economique
de la part de navires etrangers.

Le Gouvernement du Chili estime que cette zone ne
devrait pas 6tre inferieure a 100 milles marins, mesures
a partir de la cdte.

178) Danemark
Les autorites danoises n'ignorent pas qu'il est vir-

tuellement necessaire de creer des zones contigues
adjacentes aux eaux territoriales dans lesquelles un
fitat riverain puisse exercer le contr&le necessaire en
vue de prevenir, sur son territoire, les contraventions
a ses lois de police douaniere, fiscale ou sanitaire. Elles
acceptent egalement, pour ces zones, la limite de
12 milles mesures a partie de la cdte.

Les autorites danoises constatent avec satisfaction
que cette decision n'entraine pas l'extension des eaux
territoriales.

Cependant, l'absence d'une definition precise de la
nature du contrdle en question les preoccupe quelque
peu, car cette absence pourrait permettre des abus par
l'application demesures meticuleuses de contrCle de la
navigation et des pecheries, alors qu'un tel controle ne
serait pas necessaire pour prevenir les contraventions
aux lois de police douaniere, fiscale et sanitaire. Les
abus pourraient, en fait, avoir le me'me resultat qu'une
extension des eaux territoriales.

Les autorites danoises estiment done que les zones
contigues ne devraient pas etre etablies par un acte
unilateral de l'fitat riverain, mais seulement par des
traites conclus entre les fitats interesses.

179) Equateur
Notre code civil et le code de police maritime fixent

la limite de 1'exercice du droit de police, en vue d'assurer
la securite de la nation et le respect de ses lois fiscales,
a une distance de quatre lieues marines ; toutefois, le
decret legislatif du 6 novembre 1950 fixe la limite de la
zone de protection maritime et de police a 12 milles
marins ou a la limite minimale de la mer territoriale. La
zone de protection maritime et de police peut etre
etendue par des conventions internationales, telles que
celle sur l'assistance re"ciproque.

180) Pays-Bas
II serait desirable de faire ressortir explicitement que

Ton pourra proceder a un controle aussi bien sur les
navires qui entrent dans le domaine maritime que sur
ceux qui quittent ce domaine; de meme, il faudrait

peut-etre, bien entendu, que le contrdle sur l'immigra-
tion et Immigration tombe sous le terme « police doua-
niere ». Enfm, il serait utile de ne pas mentionner seule-
ment le but de « prevenir la contravention a ses lois de
police douaniere », mais de mentionner egalement le
desir de reprimer ces contraventions.

181) Norvige
Les propositions qui figurent a l'article 4 de laseconde

partie paraissent judicieuses. Deux points cependant
demandent a etre eclaircis.

II y aurait lieu de preciser nettement que l'expression
«lois de police douaniere » ne doit pas s'entendre comme
visant seulement les lois relatives aux droits perc.us a
l'importation et a l'exportation, mais qu'elle vise aussi
toutes les autres lois relatives a l'exportation et a l'im-
portation de marchandises.

Le mot«cdte»employe a la fin de l'article est ambigu.
Pour certains, il peut designer la ligne qui separe la
terre ferme de l'eau. D'autres trouveront plus normal
d'entendre par « cote » la limite exterieure des eaux
interieures. Nous proposons de remplacer le mot « c6te »
par l'expression : « lignes de base a partir desquelles est
mesuree la largeur des eaux territoriales»; cela donnerait
une solution pratique. II est reellement impossible de
tracer, a 12 milles en mer, une ligne qui epouse toutes
les sinuosites d'une ligne c6tiere decoupee. La Norvege
tient compte de lignes de base droites, tirees entre les
points extremes du continent ou de la frange des iles
(skjaergdrd) en suivant la direction generate de la
c6te. L'arret rendu par la Cour internationale de Justice
le 18 decembre 1951 dans l'affaire des pdcheries
(Royaume-Uni contre Norvege) a e"tabli que le systeme
norvegien des lignes de base ne viole pas le droit inter-
national 68.

II ne faut pas confondre la zone contigue dont l'arti-
cle 4 propose la creation avec les zones contigues dont
nous avons parle et dans lesquelles 1'fitat riverain se
verrait conferer le droit de controller Fexploitation des
ressources de la mer, du lit de la mer et du sous-sol.
Rien ne s'oppose a ce que les zones contigues etablies
par plusieurs fitats a des fins douanieres, fiscales ou
sanitaires se chevauchent. Une telle situation facilite-
rait la lutte contre la contrebande. Par contre, si Ton
creait des zones contigues en vue de la reglementation
et de l'exploitation des ressources naturelles de la mer,
du lit de la mer et du sous-sol, ces zones contigues ne
devraient, bien entendu, jamais se chevaucher.

182) Yougoslavie
Le Gouvernement yougoslave ne peut absolument

pas accepter cet article, car il ne tient aucun compte
des droits legitimes de defense des fitats riverains. Le
Gouvernement yougoslave estime que la creation de
cette zone ne saurait se defendre si Ton n'autorise pas
l'fitat riverain a proteger la securite de ses cdtes d'une
fagon strictement limitee et exactement precisee. Cette
question a ete discutee sous tous ses aspects lors de la
Conference de codification de La Haye en 1930, au
cours de laquelle tous les arguments pour et contre ont
6te exposes, si bien qu'il est inutile d'y revenir mainte-
nant.

«8 Affaire des pScheries, arrSt du 18 de"cembre 1951,
C.I.J., Recueil 1951, p. 116.
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Par consequent, l'article 4 devrait etre redige comme
suit :

« Sur la haute mer contigue a ses eaux territoriales,
l'litat riverain peut exercer le contrdle necessaire en
vue de prevenir, sur son territoire ou dans ses eaux
territoriales, les contraventions a ses lois de police
douaniere, fiscale ou sanitaire ou a ses lois de securite.
Ce contrdle ne sera pas exerce au dela de 12 milles
a partir de la limite exterieure des eaux interieures de
cet fitat. »

fitant donne que, d'autre part, l'fitat souverain
exerce sa pleine souverainete sur les eaux interieures qui
sont considerees comme faisant partie integrante de
son territoire, il n'y a aucune difference entre la propo-
sition de la Commission et celle du Gouvernement
yougoslave en ce qui concerne la delimitation de cette
zone. Toutefois, la proposition yougoslave est plus
concise et elle permettra d'eviter des interpretations
arbitraires au sujet de la limite de la zone contigue.

183) Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord
Jusqu'a present, le Gouvernement de Sa Majeste a

eu pour principe de s'opposer a toute pretention a
l'exercice de la juridiction en dehors des eaux territo-
riales. Toutefois, un grand nombre de pays ont pretendu
exercer leur juridiction, a certaines fins limitees, au
dela de la limite de ces eaux. Dans la plupart des cas, il
s'agissait seulement d'appliquer les lois de police
douaniere, fiscale ou sanitaire, et cette juridiction a ete
exercee dans une region assez restreinte en general a
l'interieur d'une « zone contigue' » qui ne s'etendait pas
au dela de 12 milles a partir de la cdte. Le Gouverne-
ment de Sa Majeste n'a pas juge necessaire d'etablir
une zone contigue et il tient a declarer expressement
qu'il est absolument oppose, par principe, a ce que les
Etats riverains depassent les limites deja reconnues dans
l'exercice de leur juridiction sur les eaux qui se trouvent
au large de leurs cdtes, qu'il s'agisse d'une extension
des eaux territoriales ou de l'elargissement de la compe-
tence juridictionnelle exercee en dehors de ces eaux.
Toutefois, le Gouvernement de Sa Majeste estime que,
vu la pratique etablie, l'article propose par la Commis-
sion est acceptable a la condition que :

i) La juridiction a l'interieur de la zone contigue soit
limitee a 1'application des lois de police douaniere,
fiscale ou sanitaire ;

ii) Cette juridiction ne soit pas exercee a plus de
12 milles des cdtes ;
iii) Le present article soit rapproche d'un autre
article prcvoyant que les eaux territoriales d'un iStat
ne doivent pas s'etendre au dela de 3 milles des cdtes,
k moins que dans tel ou tel cas particulier un fitat
ne tienne, des circonstances historiques, le droit non
present d'avoir des eaux territoriales plus larges autour
de ses cdtes.

Le Gouvernement de Sa Majeste fait observer que
l'expression « cdte » est difficile a interpreter. La Com-
mission devrait dire qu'il s'agit de la ligne cdtiere
physique ou d'une ligne ideale politique, e'est-a-dire
de la ligne de base a partir de laquelle on delimite la
mer territoriale.

184) Suede
Cette question, comme on le sait, a ete vivement

discutee surtout a la Conference de La Haye en 1930
alors qu'un certain nombre d'fitats revendiquaient
une zone contigue de cette nature. Ces revendications
ont sans doute ete presentees de lege ferenda plutdt
qu'en vertu du droit en vigueur. Le Gouvernement
suedois n'ignore pas que certains fitats, par une legisla-
tion unilaterale, ont etabli une zone contigue pour
l'exercice de la police douaniere en particulier. Le Gou-
vernement suedois a cependant des doutes serieux a cet
egard : 1'lStat riverain a-t-il le droit d'exercer en dehors
de ses eaux territoriales un contrdle sur les navires
etrangers sans le consentement du pays des navires
respectifs ? Ces doutes recoivent confirmation dans le
fait que les fitats qui ont voulu exercer un tel contrdle
ont plusieurs fois juge bon de conclure des traites pour
s'assurer ce droit. A ce sujet, on peut se rappeler les
traites conclus par les £tats-Unis d'Amerique en 1924-
1926, ce qu'on appelle « liquor treaties », et le traite
conclu a Helsingfors en 1925 entre les fitats riverains
de la mer Baltique. Cette question est, du reste, si
etroitement liee a la question de I'etendue des eaux
territoriales qu'il serait opportun, semble-t-il, de la
traiter en connexion avec cette question qui est du
reste au programme de travail de la Commission.

185) France
L'article 4 offre l'avantage de fixer une limite uni-

forme a la zone ou s'exercera le contrdle de l'fitat
riverain et pourrait utilement mettre fin a bien des
incertitudes. Le Gouvernement francais serait done
dispose a le prendre en consideration en tenant compte
de ce que le droit de contrdle accorde a l'fitat riverain
ne peut en aucune hypothese constituer une extension
de la souverainete de cet fitat au dela de la limite des
eaux territoriales.

Cette reserve en appelle une autre, qui en est la
consequence necessaire, a savoir que l'article propose
ne sera acceptable que s'il est complete par une disposi-
tion fixant la limite des eaux territoriales de maniere
a eviter que cette fixation ne soit abandonnee a l'arbi-
traire des Stats interesses. Le Gouvernement francais
estime done que, sur ce point essentiel, le travail de la
Commission doit etre acheve et que toute tentative
de reglementation concernant la zone dite contigue
suppose qu'au prealable les limites de la mer territo-
riale ont ete fixees.

186) Union sud-africaine
De l'avis du Gouvernement de l'Union, cet article

est judicieux a condition d'etre interprets strictement.
Le contrdle et la juridiction exerces par l'fitat riverain
aux fins de cet article devraient se Iimiter aux mesures
necessaires en vue de prevenir, dans ses eaux territo-
riales, les contraventions aux lois de police douaniere,
fiscale ou sanitaire. Us ne devraient jamais s'exercer
au dela de la limite de 12 milles.

187) R. Young89

Celui des quatre articles de la seconde partie du projet
de la Commission qui traite des zones contigues se
borne a repeter un principe deja largement admis,

49 Op. cit., American Journal of International Law,
vol. 46 (1952), p. 126.
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savoir qu'un Etat peut exercer des mesures de contrdle
jusqu'a une distance qui ne saurait depasser 12 milles
a partir de la c6te, a des fins douanieres, fiscales et
sanitaires. La Commission ne cherche pas a concilier
ce principe avec ses propositions relatives au plateau
continental qui, semble-t-il, n'auraient pas pour effet
d'interdire a un Etat d'exercer un contrdle de ce genre
a des distances superieures a 12 milles au large des
c&tes, a 1'occasion de 1'execution de ses plans d'exploi-
tation.

CHAPITRE III

Conclusions

17. La Commission peut se feliciter de l'accueil que
ses propositions concernant le plateau continental
ont trouve aussi bien de la part des gouvernements que
du c6te du monde scientifique.

18. Comme il etait a prevoir, certains gouvernements
ayant institue des plateaux continentaux d'une facon
contraire aux opinions de la Commission ne se rallient
pas aux propositions de la Commission. La grande
majorite des Etats ayant repondu a l'enquete approu-
vent toutefois, d'une facon generate, les propositions;
les Etats-Unis d'Amerique, la Grande-Bretagne, la
Suede, les Pays-Bas, la Yougoslavie, le Bresil, les
Philippines, la Syrie, l'Afrique du Sud, la France l'ont
declare expressis verbis.

L'International Bar Association, lors de sa conference
de Madrid en 1952, a adopte la resolution suivante :

« La 4e Conference de 1'I.B.A.
Est heureuse de rendre hommage aux travaux

entrepris sur la matiere du plateau continental par la
Commission du droit international;

Exprime son accord sur les principes essentiels
formules par la CD I dans son projet du mois de
juillet 1951 (art. 2 et suiv.);

Reserve toutefois la question de la definition du
plateau continental (art. 1) et

Exprime Fespoir que les gouvernements fassent
connaitre le plus rapidement possible leurs points de
vue sur les articles du projet de la CD I en vue d'arri-
ver, des qu'il sera possible, a l'etablissement de regies
positives de droit international sur une matiere qui
interesse grandement le progres du monde 70. »

19. Le Conseil executif de 1'Association de droit
international, faisant suite a une invitation de la Confe-
rence de Lucerne, a adopte au mois de novembre 1952
une resolution suivant laquelle une commission a ete
institute « pour examiner la question, particulierement
sous ses aspects techniques et juridiques, en etudiant
avec soin les si utiles travaux de la Commission du
droit international de 1'Organisation des Nations
Unies ».

20. Parmi les gouvernements qui n'ont pas fait de
declarations concernant l'institution d'un plateau conti-
nental, un seul a defendu dans sa reponse un point
de vue qui ne semble pas en harmonie avec les vues
generates de la Commission du droit international.

C'est la Norvege qui se demande pourquoi les richesses
se trouvant dans le sous-sol du plateau continental
doivent etre traitees d'une maniere differente de celle
qu'on applique vis-a-vis des autres richesses de la mer.
Si, en effet, il en faut conclure que la Norvege est en
faveur d'une liberte complete d'exploitation du sous-
sol pour tous les Etats, le Gouvernement norvegien
est le seul gouvernement qui defend ce point de vue.

21. Certains gouvernements, dans leurs reponses.
expriment l'avis que la relation entre les problemes du
plateau continental et de la mer territoriale est telle-
ment etroite que les deux questions ne sauraient etre
discutees separement. A cet egard, le rapporteur
special voudrait faire observer que la Commission du
droit international, dans sa derniere session, a deja
entame la discussion concernant la mer territoriale. Les
discussions ont demontre que le maximum que la
Commission voudrait prendre en consideration comme
largeur de la mer territoriale serait de 12 milles. Etant
donne que le plateau continental peut s'etendre jusqu'a
des centaines de milles, les problemes du plateau conti-
nental restent a peu pres les memes s'il s'agit d'une mer
territoriale de 3 ou bien de 12 milles; il ne faut done
pas surestimer la connexite des deux questions.

PREMIERE PARTIE : PLATEAU CONTINENTAL

Article premier

Commentaire

70 I.B.A., Fourth Conference Report, op. cit., p. 279.

22. Par. 1 et 2. — La decision de la Commission
de ne pas s'en tenir a la notion geologique du plateau
continental a ete approuvee expressement par certains
gouvernements (Chili, Israel, Suede); aucun gouverne-
ment n'a exprime un avis contraire. Parmi les auteurs,
le point de vue de la Commission a ete partage expres-
sement par Gidel, Mouton, Vallat et Young. Azcarraga
prefererait la definition geologico-geographique, mais
il est pret a adopter subsidiairement l'autre point de
vue au cas ou il n'y a pas de plateau continental.

23. Dans ces conditions, le rapporteur special croit
pouvoir maintenir les paragraphes 1 et 2.

24. Par. 3. — Le choix du terme « plateau continen-
tal » a ete critique par les Gouvernements d'Israel et
de Suede qui preferent « regions sous-marines ». Parmi
les auteurs, Gidel et Vallat dependent le terme « plateau
continental »; Azcarraga prefererait « plateau epi-
continental », ainsi que Brajkovic. Mouton propose
« shelf »tout court. La Commission a deja fait ressortir
les raisons pour lesquelles elle ne saurait accepter
1'expression « regions sous-marines ». Le terme « plateau
epicontinental » a ete, a juste titre, critique par Gidel.
L'expression « shelf», traduite en franc,ais par « plateau»,
serait bien equivoque.

25. De l'avis du rapporteur special il n'y a pas lieu
de remplacer le terme « plateau continental » par un
autre.

26. Par. 4. — Pas d'observations.

27. Par. 5 et 6. — De plusieurs c&tes on a invoquS
des arguments contre la proposition de la Commission
du droit international tendant a ne pas adopter une
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limite fixe pour le plateau continental. II s'agit notam-
ment d'objections de la part de la Grande-Bretagne,
du Bresil, des Pays-Bas, de la Yougoslavie, de l'Afrique
du Sud et de la France; parmi les auteurs, Gidel a
combattu la proposition, ainsi que Brajkovic, Driessen,
Waldock, Vallat, Azcarraga et Mouton; 1' International
Bar Association a fait une reserve a cet egard.

28. En premier lieu on a fait valoir que la proposition
de la Commission rend impossible d'indiquer les limites
du plateau continental sur les cartes maritimes. Le
rapporteur special toutefois se demande a quoi servirait
cette indication. Pour la navigation, cette limite, qui
n'indique qu'une possibilite theorique, n'a aucune
importance pratique. II va de soi que le navigateur
doit tenir compte des installations qui ont ete e'rigees
dans la mer au-dessus du plateau continental, mais ces
installations seront indiquees sur les cartes et elles
doivent etre munies d'appareils avertisseurs.

29. Ensuite on fait ressortir l'incertitude causee par
le systeme de la Commission. Cette incertitude empe-
cherait la delimitation entre les plateaux continentaux
de deux Etats, situes 1'un en face de l'autre. Le Gouver-
nement yougoslave a fait observer a cet egard : « fitant
donne" que les pays limitrophes ignorent les limites de
leurs plateaux continentaux, puisque les possibilites
techniques d'extraction du petrole ne sont pas les
memes dans deux pays dont le de"veloppement indus-
triel n'a pas atteint le mSme stade, ils ne seront pas en
mesure de fixer les limites prevues a l'article 7. » Cette
objection est toutefois due a un malentendu. II ne
s'agit pas de la question de savoir quel stade la techni-
que dans les deux pays a atteint, mais de la profondeur
qu'a un moment donne la technique pourrait atteindre.
La limite sera done la mSme dans les deux fitats. La
delimitation n'entrainera pas de difficultes qui n'existe-
raient pas en adoptant une limite fixe.

30. En troisieme lieu on craint, a l'avenir, une exten-
sion excessive, au cas ou les possibilites techniques aug-
menteraient d'une maniere imprevue. Peut-etre serait-
on enclin a repondre que, si cette eventualite se produi-
sait, une limite fixee a 200 metres de profondeur, ne
pourrait certainement pas etre maintenue, de sorte que
la difference pratique ne semble pas tres grande. Toute-
fois, cette reponse ne nous parait pas concluante. II
n'est point exclu que dans un avenir prochain — a
l'instar de ce qui a ete atteint deja actuellement en ce
qui concerne l'examen des profondeurs de la mer — il
deviendra possible de porter a la surface des mineraux
precieux, de peu de volume, non pas a l'aide d'installa-
tions fixes, mais au moyen d'appareils installes sur des
vaisseaux. L'acceptation du texte propose par la
Commission pourrait avoir comme consequence qu'aussi
a cet e"gard des droits exclusifs jusqu'a des profondeurs
— et des distances de la c6te — illimitees seraient attri-
bue"s aux Etats cdtiers. Aussi serait-il plus prudent
d'accepter une limite du moins provisoire qui pourrait
£tre re"examine"e si les progres de la technique y don-
naient lieu.

31. Pour cette raison, le rapporteur special, tout en
reconnaissant la valeur des arguments qui militent en
faveur de la proposition de la Commission, pre'fe'rerait
l'adoption d'une limite de 200 metres de profondeur et
il a modifie le projet en ce sens. La Commission devra
se prononcer a ce sujet.

32. Par. 7 et 8. — Le Chili, la Norvege et la Yougos-
lavie se declarent en faveur d'une zone d'une largeur
determinee, par exemple de 200 milles. Ces pretentions-
ont ete combattues par le Gouvernement britannique
qui « tient a declarer expressement qu'il est oppose
a tout systeme qui repartirait le plateau continental
entre les Etats riverains en tenant compte de la dis-
tance et non de la profondeur ». Parmi les auteurs,.
Rygh et Brajkovic defendent une pareille « zone
contigue»qui toutefois a ete combattue par Gidel.

33. La Commission a deja fait ressortir dans son.
rapport qu'elle etait opposee a l'idee d'une « zone
contigue »; de l'avis du rapporteur special aucun
argument n'a ete developpe de nature a la faire changer
d'opinion.

34. Le rapporteur special propose done de maintenir
ces paragraphes dans la forme actuelle.

35. Par. 9 et 10. — Les commentaires ne donnent pas
lieu a des observations.
« Contigues aux coles »

36. Le rapporteur special voudrait encore fixer
l'attention de la Commission sur 1'expression « contigues
aux cdtes», employee dans l'article premier. Cette
expression aura besoin de precision. Le Gouvernement
norvegien a fait observer qu'on trouve parfois, a pro-
ximite des cdtes, une zone de grands fonds, et plus loin,
de nouveau, des regions de hauts-fonds. Tel est le cas
le long des cfites norvegiennes. II serait, de l'avis du Gou-
vernement norvegien, tout a fait contraire a requite" que
le Danemark, l'Allemagne, les Pays-Bas et la Grande-
Bretagne se partagent toute Fetendue de la mer du
Nord et que la Norvege soit exclue de ce partage en rai-
son de 1'existence de cette bande de grands fonds. Le
Norvegien Rygh exprime les memes idees. Mouton (op.
cit., p. 17) fait observer : « Ces faits rendront difficile
dans certains cas la delimitation du plateau continental
et il f audra trouver des moyens pour surmonter ces dif-
ficultes. » II cite l'opinion de Young : « Une ligne possi-
ble de delimitation ne devrait pas etre interrompue par
des chenaux sous-marins perpendiculaires a la cdte. »
D'autre part, le Gouvernement britannique fait valoir
qu'il ne saurait accepter un systeme « qui attribuerait
aux Etats riverains des plateaux submerges (qui pour-
raient se trouver a moins de 100 brasses au-dessous du
niveau de la mer) separes de la cdte par un chenal
d'une profondeur superieure a 100 brasses ».

37. Eu egard au fait que la Commission a decide de
ne pas s'en tenir a la notion geologique du plateau
continental, une conception qui fournit a l'un des deux
Etats, situes l'un en face de l'autre, presque tout le
plateau continental s'etendant entre les deux pays, et
cela seulement a cause du fait que pres de la limite
ulterieure de la mer territoriale de l'autre Etat il se
trouve une bande de grands fonds, peut-etre d'une
largeur tres restreinte, ne saurait donner satisfaction.
Le rapporteur special est d'avis que l'expression « con-
tigues aux c6tes » n'exclut pas que les regions submer-
gees, separe'es de la c6te par un chenal etroit d'une
profondeur excedant 200 metres, seront, dans certaines
circonstances, considerees comme « contiguSs aux cdtes ».
Dans ces cas, la ligne me"diane pourrait offrir une deli-
mitation plus Equitable. La Commission pourrait
prendre en consideration d'elucider ce point dans le
commentaire.
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38. Le probleme est encore plus difficile a resoudre
s'il s'agit de plateaux entoures de tous les cdtes par la
mer et separes de la mer territoriale ou du plateau
continental s'etendant devant la cdte par une bande de
mer d'une profondeur excedant 200 metres. Est-ce que
ces plateaux peuvent &tre consideres comme des regions
sous-marines contigues aux cdtes? Le rapporteur
special voudrait se borner a attirer l'attention de la
Commission sur ce probleme tout en laissant a la Com-
mission la question de savoir si elle veut inserer dans
sa reglementation une stipulation prevoyant ces cas.

« Ressources naturelles »
39. Quelle est la portee exacte de l'expression « res-

sources naturelles » dans l'article premier? II est bien
entendu que la Commission n'a pas voulu comprendre
sous ce terme les poissons vivant dans la mer, meme
s'il s'agit d'especes qui pendant un certain temps vivent
sur le sol (bottom fish). La Commission etait egalement
d'avis que, s'il y avait question d'especes de testaces
qui s'accrochent au sol de la mer (les huitres), les
stipulations concernant les richesses « naturelles » du
plateau continental ne sont d'une facon generale pas
applicables ; la Commission etait d'avis que les « peche-
ries sedentaires » etaient soumises a une reglementation
qui leur est propre. II est a noter que la Commission
considere comme « pficheries sedentaires » les pecheries
qui sont qualifiers de sedentaires en raison soit des
especes qui y sont prises soit des engins qui y sont
utilises, par exemple des pieux plantes dans le fond de
la mer.

40. De certains cdtes (Suede, Pays-Bas, Mouton)
on a propose de remplacer l'expression «ressources
naturelles » par « ressources minerales », ce qui rendrait
plus claire l'exclusion de tous les produits des pecheries.
II est vrai qu'en se servant de cette expression on
exclura egalement les plantes poussant sur le sol. Les
seules plantes cependant, qui ont une certaine impor-
tance a cet egard, sont les algues qui ne tirent pas leurs
seves nourricieres du sol, mais de l'eau et qui, par
consequent, ne sont ni des produits «naturels » du
plateau continental, ni des produits mineraux. Le
rapporteur special propose done de remplacer l'expres-
sion «ressources naturelles » par«ressources minerales ».
II est bien entendu que les objets qui reposent sur le
sol de la mer ou qui sont couverts par le sable du sous-
sol, tout en n'appartenant pas aux ressources naturelles
du sous-sol, comme les epaves des navires et leurs
cargaisons (par exemple des barres d'or), n'appar-
tiennent pas aux ressources dont l'fitat riverain aura
« le contrdle et la juridiction ». D'autre part, le sable,
constituant la couche superieure du sous-sol, pourra
etre considere comme ressource minerale. C'est notam-
ment le cas des sables de monazite que S. S. Nehru a
cites dans son discours a la conference de l'Association
de droit international a Lucerne et que Ton trouve
le long des cdtes de l'lnde, sur les plages et dans les
gisements se prolongeant dans le sous-sol marin.

41. Mouton a propose de « divorcer » le sol et le sous-
sol du plateau continental en ce sens que le sol serait
considere comme soumis au regime de la haute mer.
Cet auteur est d'avis que, «1'activite des pecheries
risquant d'etre genee, il y a la une raison d'etudier
serieusement la proposition tendant a donner au lit de la
mer un statut different de celui du plateau continental et

de rompre le lien sur lequel la theorie du plateau conti-
nental insiste si fortement» (op. cit. p. 137). L'auteur
estime que le droit minier offre des analogies a cet effet.
Pearce Higgins et Colombos sont egalement d'opinion
qu'une distinction nette doit etre faite entre le sol et le
sous-sol71. Le rapporteur special a des doutes a ce sujet.
On ne saurait perdre de vue que le lit de la mer est
seulement la couche superieure du sous-sol du plateau
continental et qu'une distinction entre les regimes
regissant le lit de la mer et le sous-sol du plateau conti-
nental pourrait du point de vue pratique entraver d'une
maniere injustifiee l'exploitation du sous-sol. La com-
paraison avec le droit minier ne tient pas assez compte
des particularites de l'exploitation du plateau sous-
marin. Une demarcation nette entre ce qui sera ou non
permis en ce qui concerne le lit de la mer rendra super-
flu de proce'der au divorce envisage.

42. Le rapporteur special a modifie dans le texte de
l'article 2 l'expression «ressources naturelles» en
« ressources minerales », et il a explique le sens de cette
expression dans le commentaire.

Article 2

Commentaire

43.Par. let 7. — Le point de vue de la Commission,
qui n'a pas voulu attribuer a 1'fitat cdtier un droit de
«souverainete» sur le plateau continental, n'a pas
trouve 1'assentiment general. L'opinion de la Commis-
sion a ete critiquee par le Chili, l'lslande, la Grande-
Bretagne, l'Afrique du Sud et la France qui preferaient
l'emploi du terme « souverainete ». Seul le Chili, cepen-
dant, est d'avis que cette souverainete doit s'etendre
sur la mer surjacente. Parmi les fitats qui se rallient
a l'idee du contrdle et de la juridiction de l'fitat cdtier,
la Suede accepte sans plus les propositions de la Com-
mission. Le Gouvernement bresilien estime qu'il
conviendrait de faire preceder les mots « aux fins » du
mot « exclusivement». Le Gouvernement danois est
egalement d'opinion qu'il conviendrait de preciser, en
termes expres, le caractere exclusif du droit reconnu.
Le Gouvernement des Etats-Unis d'Amerique voudrait
preciser du moins dans le commentaire que le contrdle et
la juridiction repondent en fait au droit exclusif mais
d'ordre technique d'explorer le plateau continental et
d'en exploiter les ressources. Parmi les auteurs, Gidel et
Azcarraga se declarent d'accord avec la terminologie
de la Commission. Par contre, Waldock et Mouton
defendent la these de la souverainete, sans que cette
souverainete s'etende sur la mer surjacente.

44. La Norvege est le seul fitat qui ne juge pas
necessaire « de conferer un monopole de ce genre aux
nationaux de l'fitat riverain ». Ce point de vue a ete
partage par Colban ainsi que par Paul de La Pradelle
qui, a la Conference de l'Association de droit interna-
tional a Copenhague, avait vivement critique l'attribu-
tion a l'fitat cdtier de droits exclusifs sur le plateau
continental, mais qui a ete moins positif a cet egard
lors de la session de l'Association a Lucerne. A son avis,
il n'est pas possible de dire qu'il existe ipso jure un droit

71 The International Law of the Sea, V 6d. (Londres,
New York, Longmans, Green and Co., 1943), p. 55.
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de l'fitat c6tier sur le plateau continental; selon lui,
les divergences qui apparaissent dans les reponses des
gouvernements et les travaux recents de la doctrine sur
le fond de ce droit permettent d'affirmer que la question
demeure ouverte a titre de la lex ferenda.

45. II resulte de ce qui precede que la presque totalite
des gouvernements et des auteurs ont appuye le point
de vue que l'autorite sur le plateau continental revient a
l'fitat c&tier. II y a un courant tres fort tendant a
considerer cette autorite comme « souverainete ». D'autre
part, plusieurs adherents de l'idee du «contr61e et
juridiction » desirent souligner qu'il s'agit ici de droits
«exclusifs ». De l'avis du rapporteur special il n'y
aurait aucune objection a accepter un droit « exclusif ».
Mais faudrait-il encore aller plus loin et se rallier a la
conception de la « souverainete »? Dans son rapport sur
les travaux de la troisieme session, la Commission a
indique les raisons pour lesquelles elle s'est refusee a se
servir de cette expression. Eu egard toutefois a la
preference tres nette qui s'est manifested en faveur de
l'emploi de l'expression « souverainete », le rapporteur
special n'aurait pas d'objection a se servir de ce terme
dans l'article 2 qui serait done redige comme suit :
« Le plateau continental est soumis a la souverainete de
l'fitat riverain». Peut-etre pourrait-on trouver un
terrain d'entente en se servant de l'expression « droits
souverains de contr61e et de juridiction». C'est ce
texte que le rapporteur special, a titre d'essai, a insere
dans le nouveau projet, et il en a explique le sens dans
le commentaire.

46. Par. 2. — Les Gouvernements de la Grande-
Bretagne, de la Suede et des Pays-Bas rejettent expres-
sement, comme la Commission, l'idee de l'internationa-
lisation du plateau continental. Gidel et Azcarraga sont
du meme avis, et cette opinion est egalement partagee
par lord Asquith of Bishopstone. Paul de La Pradelle qui,
a la Conference de 1'Association de droit international
a Copenhague, s'etait montre un adherent fervent de
l'internationalisation, s'est contente a la Conference de
Lucerne de recommander l'institution d'un contrdle
international sur l'exploitation, e'est-a-dire « une sur-
veillance qui serait internationalement exercee sur
l'exploitation directe ou concedee par l'Etat cdtier ».
Eustathiades s'est exprime dans le meme sens. Cette
idee de contrdle international avait deja ete preconisee
dans la reponse des Pays-Bas.

47. La Commission pourrait prendre en consideration
de proposer l'institution d'un organe international
charge de contrdler le developpement de l'exploitation
des regions sous-marines et de donner en cette matiere
des avis consultatifs, afin de stimuler ainsi l'usage le
plus efficace dans l'inter&t general. Une stipulation a
cet effet a ete inseree dans le commentaire.

48. Par. 3. — L'idee exprimee dans ce paragraphe
du rapport a ete soulignee dans la reponse des Pays-
Bas et elle se retrouve chez Gidel, Vallat et lord Asquith
of Bishopstone.

49. Par. 4, 5,6. — De plusieurs c6tes on s'est demande
si dans la pensee de la Commission les regies proposees
etaient a considerer comme lex lata ou bien comme lex
ferenda. C'est notamment Gidel qui traite de la question
d'une maniere approfondie. Peut-etre la Commission
pourrait-elle encore eclaircir son point de vue a cet

egard. De l'avis du rapporteur special le rapport devrait
faire ressortir clairement:

a) Que la Commission reconnait, en principe, comme
droit existant le droit de l'fitat riverain a l'exercice du
controle et de la juridiction aux fins limitees enoncees
a l'article 2 ;

b) Que ce droit est independant de la notion d'occu-
pation et de toute affirmation formelle par ledit fitat ;

c) Que la delimitation des plateaux continentaux doit
encore faire l'objet d'une reglementation ulterieure et
que par consequent les regies relatives aux limites des
plateaux continentaux n'ont pas encore obtenu le
caractere de droit existant.
Le rapporteur special s'est abstenu de formuler a pre-
sent un texte a cet effet.

Articles 3 et 4

50. Les Gouvernements du Chili et d'Islande s'oppo-
sent a ces articles qui cependant ont ete approuves
expressement par les Gouvernements d'Afrique du
Sud, de Grande-Bretagne, d'Israel, des Pays-Bas et de
Yougoslavie. Le Gouvernement britannique declare
qu'il n'est pas pre*t a accepter une convention qui ne
contient pas des stipulations de cet ordre.

51. Le rapporteur special propose de maintenir ces
articles dans la forme actuelle.

Article 5

52. Quelques gouvernements sont d'avis que cet
article laisse subsister certains doutes. Le Gouverne-
ment des fitats-Unis estime que cet article n'enonce pas
avec assez de precision son but qui est, comme l'indique
le commentaire, d'empecher l'Etat riverain d'exclure
la pose ou l'entretien des cables sous-marins. Tel qu'il
a ete redige, l'article 5 parait impliquer, de l'avis du
Gouvernement des fitats-Unis, que l'fitat riverain peut
le faire, si les mesures qui aboutissent a cette exclusion
sont normales. Le Gouvernement danois, tout en approu-
vant pleinement la disposition, craint que la redaction
actuelle ne laisse subsister un doute sur le point de
savoir lequel des deux interets l'emportera sur l'autre;
en d'autres termes, un fitat pourrait-il etre invite
a deplacer le cable ou, au contraire, un cable pourrait-il
etre pose meme si cette operation contrarie les pro jets
d'exploitation de l'fitat riverain? De l'avis du Gouver-
nement danois, il semblerait naturel d'etablir une
distinction entre les cables deja poses, dont 1'enleve-
ment eventuel entrainerait probablement le paiement
de dommages-interets a raison des depenses que cet
enlevement exigerait, et la pose de nouveaux cables,
qui devrait s'effectuer de facon a ne pas contrarier les
mesures deja prises par l'fitat riverain pour exploiter
le lit de la mer. II conviendrait aussi de tenir compte
dans une certaine mesure de la situation existante
lorsqu'on se trouve en presence d'autres installations
edifiees par des fitats tiers : amarrage de bateaux-
phares, etc.

53. La Commission en etablissant l'article 5 s'est
basee sur le point de vue qu'en general la pose ou l'entre-
tien des cables sous-marins n'entravera pas les travaux
entames pour l'exploration du plateau continental et
l'exploitation de ses ressources, et que par consequent
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l'Etat riverain ne saurait s'opposer a la pose ou l'entre-
tien de ces cables. Quand il s'agit de cables deja poses
dont l'Etat riverain desirerait l'enlevement a cause de
nouveaux travaux a entreprendre pour l'exploitation
du plateau continental, il semble raisonnable que l'fitat
riverain devrait payer les frais pour le deplacement des
cables en question. Quand il s'agit d'une demande
tendant a poser des nouveaux cables, il est justifie que
l'fitat riverain puisse s'opposer a chaque pose qui pourrait
nuire a des travaux d'exploitation du sous-sol deja
entrepris ou qu'il a l'intention d'entreprendre. Meme
si un prolongement des cables resultait de ces exigences
de l'Etat riverain, il n'y a pas lieu d'en faire supporter
les frais par ce dernier fitat, pourvu que les detours
presents n'excedent pas des limites raisonnables. Le
rapporteur special est d'avis que tout ce qui precede
resulte deja de l'emploi du terme « des mesures raison-
nables » figurant au commencement de l'article 5 et qu'il
n'est pas necessaire d'entrer ici dans plus de details. Si
toutefois la Commission partageait l'opinion que l'article
manque de clarte on pourrait, soit dans le texte soit dans
le commentaire, inserer certaines explications a cet
«ffet.

54. La Commission n'a pas juge necessaire d'inserer
dans le texte une disposition concernant les pipe-lines,
etant donne que d'une part la question ne semble pas
avoir actuellement d'importance pratique et que
d'autre part elle serait compliquee du fait qu'il faudrait
installer des stations de pompage a certains points ce
qui pourrait entraver l'exploitation du sous-sol plus que
ne le feraient des cables. Certains auteurs (Gidel et
Mouton) regrettent cette decision, parce que la question
ne leur semble pas depourvue d'interet pratique, fitant
donne toutefois qu'aucun gouvernement n'a insiste sur
l'insertion de stipulations a cet effet, le rapporteur
special ne croit pas que la Commission doive revenir sur
sa decision.

Article 6

55. Le principe enonce dans le premier paragraphe de
cet article n'a pas ete conteste. Toutefois, de plusieurs
cfites on a critique la maniere dont le principe avait
ete formule. Le Gouvernement suedois craint que ces
dispositions n'empietent dans une certaine mesure sur
le principe de la liberte de la mer. Dire que l'exploration
du plateau continental et l'exploitation de ses ressources
naturelles ne doivent pas avoir pour consequence de
gener sensiblement la navigation ou la peche ne semble
pas constituer, a l'egard de ce gouvernement, une garan-
tie a cet egard ; il faudrait etablir des prescriptions
precises en ce qui concerne les notifications et les
avertissements, et en tout cas il faudrait avoir la certi-
tude que les notifications precedent toujours la construc-
tion des installations. Finalement, une obligation
d'indemnisation devrait etre introduite pour les suites
decoulant de la negligence et de l'inadvertance des
navigateurs. Le Gouvernement des Pays-Bas s'etait
exprime dans le me"me sens.

56. En ce qui concerne le grief que l'article 6 ne
contient pas assez de precision sur l'equipement des
installations et l'indemnisation pour les pertes decou-
lant de la negligence et de l'inadvertance de l'exploita-
tion, le rapporteur special est d'avis que la Commission
lors de cette premiere tentative de reglementation du

regime du plateau continental doit se borner a tracer
les grandes lignes, sans entrer dans trop de details ;
ceci pourrait &tre reserve a une phase ulterieure.

57. Quant a l'observation que la Commission n'a pas
exige « que les notifications precedent la construction
des installations », le rapporteur special fait observer
que e'est de propos delibere que la Commission n'a pas
insere une pareille stipulation. Notamment lorsqu'on
en est encore a la phase d'experimentation, des installa-
tions provisoires et temporaires peuvent etre erigees
sans qu'il soit possible de faire d'avance des notifications
a ce sujet. Vu que les moyens appropries avertissant
de la presence de ces installations seront toujours de
rigueur, le danger ne semble pas considerable. A juste
titre, Mouton fait observer que chaque navire, j etant
l'ancre en dehors de la mer territoriale, forme un « obs-
tacle » du mSme ordre, sans possibility de notification
prealable.

58. Le Gouvernement francais est d'avis qu'il serait
utile de preciser que l'exploitation du plateau continen-
tal ne doit pas avoir pour effet de reduire la production
de poisson en amenant par exemple la disparition locale
ou la rarefaction de certaines especes.

59. De l'avis du rapporteur special ce cas est deja
couvert par l'article 6 qui present que l'exploration
du plateau continental et l'exploitation de ses ressources
naturelles ne doivent pas avoir pour consequence de
ge"ner sensiblement la navigation ou la piche. Peut-etre
serait-il opportun d'aj outer : « ou de reduire la produc-
tion de poisson ».

60. Le Gouvernement francais se demande en outre
qui aura, et a quel moment, le pouvoir d'apprecier si
les dispositions prises par l'Etat riverain sont bien de
nature a ne pas gener la navigation et la pSche.

61. De l'avis du rapporteur special, l'institution
d'une organisation competente pour prendre connais-
sance des differends de cette nature devrait etre etudiee
plus tard, une fois qu'on aura acquis une certaine
experience en ce qui concerne le fonctionnement de
ces installations.

62. Young est d'avis que « dans cet article, la Com-
mission n'a pas fait preuve de la prevoyance qui l'a
inspiree a l'article premier. II semblerait que la question
de la primaute d'importance, dans une region donnee,
de la navigation, de la peche ou de l'exploitation des
ressources naturelles soit une question de fait qui doit
determiner l'attribution de la priorite de droit. Dans de
nombreuses zones de hauts-fonds, situees en dehors des
routes regulieres mais dotees de richesses abondantes, la
navigation peut n'avoir qu'une importance tout a fait
secondaire ; il semblerait absurde d'imposer des restric-
tions compliquees a l'exploitation des ressources, par
souci de proteger un «interet primordial», alors qu'en
fait, chaque annee, la question ne concerne que quelques
petits batiments. Reciproquement, on peut justement
souhaiter eviter que des installations d'exploitation ne
soient construites sur le parcours d'une route maritime
frequentee ».

63. Afm de parer aux objections de Young qui sont
partagees par Mouton, le rapporteur special propose de
modifier les deux dernieres phrases du paragraphe 1
comme suit :
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« II faudra toujours se rendre compte de l'interet
capital qu'offrent pour toute l'humanite la navigation
et la peche. La construction d'installations qui
entravent la navigation et la peche ne sera justifiee
que dans la mesure ou ces installations servent des
interets equivalents ; aussi, dans les eaux de passage
de peu de largeur, necessaires a la navigation, 1'exploi-
tation qui generait sensiblement une navigation
importante ne saurait-elle etre toleree. »

64. En ce qui concerne le paragraphe 2, les Gouver-
nements britannique et suedois auraient prefere que
la distance de 500 metres, mentionnee au paragraphe 4,
paraisse egalement dans l'article lui-me'me qui a present
se borne a parler seulement d'une «distance raison-
nable ». La Commission a eu des doutes sur Fopportunite
d'adapter des maintenant une limite fixe pour les
K zones de securite », eu 6gard au fait que toute expe-
rience pratique en cette matiere fait encore defaut.
Une precision des droits qui reviendront a l'Etat riverain
dans ces « zones de securite » devra, de l'avis du rappor-
teur special, Egalement &tre reservee a un examen
ultdrieur, quand on aura acquis plus d'experience a cet
egard. Dans les cas ou il ne s'agit pas d'iles dans le sens
juridique du terme, on ne saurait revendiquer pour
ces installations une mer territoriale qui leur soit propre.
Les droits de l'fitat riverain devront Stre limites au
minimum necessaire, pour pre"venir l'endommagement
par l'inadvertance de navigateurs. On n'a pas trouve
necessaire d'interdire, comme le Gouvernement yougos-
lave l'a suggere, le survol au-dessus d'une altitude deter-
mined dans le voisinage des installations, mesure qui
d'une part entraverait gravement l'aviation et qui
d'autre part ne semble pas €tre exigee par la securite
des installations.

Article 7

65. Comme il etait a prevoir, l'article 7 n'a pas trouve
l'assentiment general. La Commission elle-mSme s'etait
rendu compte du caractere incomplet et provisoire de
l'article, mais elle a cru qu'il n'etait pas possible d'eta-
blir des maintenant des regies que les fitats devraient
appliquer en ce qui concerne la delimitation des plateaux
continentaux. La commission ne s'etait point dissimule
que des difficultes pourraient surgir comme suite de
cette incertitude, mais elle ne se croyait pas a meme de
proposer un systeme plus satisfaisant.

66. Plusieurs Etats ont fait ressortir que le recours
a l'arbitrage, preconise par la Commission, n'impli-
querait point une solution des difficultes existantes.
On s'est demande quelles regies les arbitres devraient
accepter comme bases de leurs decisions. Un reglement
judiciaire des differends eventuels, tel que le propose
le Gouvernement sud-africain, presenterait de l'avis
de la Commission de grandes difficultes. Le manque de
regies du droit positif avait amene la Commission a
proposer que la decision serait prise ex sequo et bono.
Mais contre cette decision ex sequo et bono plusieurs
gouvernements se sont opposes. Cette proposition,
suivant le Gouvernement danois, « ne donne aucune
directive pour trouver une solution a des problemes
techniques ou a des preventions politiques d'un carac-
tere entierement nouveau ». De l'avis du Gouvernement
d'Israel, «il semble que Ton soit fonde a dprouver des
doutes les plus serieux sur le point de savoir si la pro-

position de la Commission du droit international est en.
harmonie avec les tendances evidentes des Etats ou
avec les taches dont la Commission est actuellement.
chargee dans le domaine de la codification et du deve-
loppement progressif du droit international». Le
Gouvernement des Pays-Bas est d'avis qu'on « ne peut
se borner a exprimer l'espoir que ces fitats voudront
bien parvenir a un accord a ce sujet. L'arbitrage obli-
gatoire tel que prevu dans cet article peut etre tres
utile, mais il serait hautement desirable de formuler
des regies de droit sur lesquelles les arbitres pourront
baser leurs decisions ». Le Gouvernement britannique
« ne peut accepter la recommandation selon laquelle
les Etats devraient €tre tenus de soumettre les differends.
relatifs a la delimitation du plateau continental a un
arbitrage ex sequo et bono. II estime que ces differends
doivent etre resolus par « reglement judiciaire » plut6t
que par arbitrage au « sens le plus large » du terme, et
il pense que la Commission pourrait elaborer un ensem-
ble de regies a appliquer pour delimiter les zones de
chaque Etat dans le plateau continental, dans les
regions ou il y a lieu de le faire, lorsque les parties n'ont'
pas pu se mettre d'accord. Le Gouvernement suedois
« n'est pas convaincu de l'opportunite qu'il y aurait a
ce que cet arbitrage fiit rendu ex sequo et bono. II serait
hautement desirable de formuler des regies de droit
sur lesquelles les arbitres pourront baser leurs decisions ».
Le Gouvernement des Etats-Unis d'Amerique «ne
croit pas qu'il convienne de limiter le champ d'applica-
tion de l'arbitrage judiciaire en le definissant comme un
arbitrage ex sequo et bono ».

67. Le rapporteur special estime que la delimitation
envisagee par cet article peut se presenter sous deux
aspects differents :

1. Delimitation des plateaux continentaux voisins.
2. Delimitation des plateaux continentaux opposes.

En ce qui concerne le premier cas, il ne sera pas possible
de proposer des regies fixes aussi longtemps que la
delimitation de la mer territoriale entre deux Etats
voisins ne se trouve pas encore reglee. La Commission
du droit international etudie actuellement cette question.

68. Quant au deuxieme cas, la Commission a deja
fait observer que la delimitation entre les plateaux
continentaux opposes coincide generalement avec la
ligne mediane entre les deux c6tes. La configuration des
cotes pourra toutefois faire surgir des difficultes pour le
trace de la ligne mediane et il ne semble pas possible de
prescrire des regies qui une fois pour toutes donneraient
une solution de ces difficultes.

69. Eu egard toutefois aux objections soulevees par
plusieurs fitats contre 1'arbitrage ex sequo et bono, le
rapporteur special propose de remplacer dans 1'article 7
les mots « faire fixer les limites par arbitrage » par « sou-
mettre le differend a une procedure de conciliation ».
Les deux dernieres phrases du paragraphe premier du
commentaire pourraient e*tre modifie"es comme suit :

« Si un accord ne peut etre realise et si une prompte
solution s'impose, les fitats interesses chercheront la
solution de ce conflit en conformite avec les regies
convenues entre eux pour le reglement pacifique
de leurs differends. Si le differend n'est pas soumis
a un reglement judiciaire ou arbitral, il devra faire
l'objet d'une procedure de conciliation. »
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70. De l'avis du rapporteur special, la Commission
du droit international devra s'efforcer d'elaborer des
regies generales en ce qui concerne la delimitation des
plateaux continentaux, des qu'il lui parait que cette
tache pourra etre entamee avec des chances raisonna-
bles de succes.

SECONDE PARTIE : SUJETS VOISINS

RICHESSES DE LA MER

Articles premier et 2

71. Comme il etait a prevoir, les Gouvernements du
Chili et de l'Equateur declarent dans leurs reponses ne
pas pouvoir se rallier a ces articles.

72. D'apres le Gouvernement norvegien il y aurait
lieu de preciser le sens exact de l'article premier. Le
Gouvernement norvegien se demande « si les auteurs
de ces articles ont voulu dire que les ressortissants d'un
Etat, lorsqu'ils ne se livrent qu'exceptionnellement a
la peche dans une region determinee, doivent respecter
les mesures prises par les Etats dont les pe"cheurs se
livrent regulierement a la peche dans cette region,
bien que leur propre Gouvernement n'ait pas donne son
adhesion a ces mesures. Ou bien ont-ils voulu dire que,
lorsque tous les Etats dont les ressortissants se livrent
a la peche dans une region determinee prennent de
concert certaines mesures, celles-ci doivent avoir force
obligatoire a 1'egard de nouveaux venus ressortissants
d'autres Etats ? ».

73. La reponse aux deux questions est negative.
Peut-etre pourrait-on eclaircir le sens de l'article pre-
mier en le redigeant comme suit :

« Un Etat dont les ressortissants se livrent a la
peche dans une region quelconque de la haute mer
ou les ressortissants d'autres Etats n'exercent pas la
pSche peut reglementer et contrdler la pSche dans
cette region en vue de proteger les ressources contre
l'extermination. Si les ressortissants de plusieurs
fitats se livrent ainsi & la p&che dans une region, ces
mesures seront prises de concert par ces Etats. Si
une partie quelconque d'une region se trouve a moins
de 100 milles de la mer territoriale d'un fitat riverain,
cet Etat a le droit de participer sur un pied d'egalite
a toute reglementation, meme si ses ressortissants ne
se livrent pas a la peche dans cette region. Les
mesures prises dans une certaine region, soit par le
seul Etat dont les ressortissants y exercent la peche,
soit par plusieurs Etats d'un commun accord, ne
lient pas les ressortissants d'autres Etats qui y vou-
draient exercer la peche. »

74. Exception faite de la stipulation concernant les
regions se trouvant a moins de 100 milles de la mer
territoriale d'un Etat riverain, cette stipulation n'ajoute
rien au droit existant comme l'ont fait observer a juste
titre les Gouvernements norvegien et britannique. II
s'agit done d'une codification dans le sens exact du
terme. La stipulation concernant les regions se trouvant
a moins de 100 milles de la mer territoriale d'un Etat
riverain a donne lieu a des critiques de la part du Gou-
vernement britannique qui est d'avis « qu'il est contraire
au droit international d'interdire, dans une- partie

quelconque de la haute mer, la pe*che, aux ressortissants
d'un Etat etranger, ou meme de la reglementer a leur
egard sans l'accord de cet Etat. Le Gouvernement de
Sa Majeste pense qu'il decoule de ce principe fondamen-
tal que tout Etat qui declare s'interesser a la peche
dans une region donnee de la haute mer a le droit de
participer sur un pied d'egalite a toute reglementation
de la peche dans cette region, que cet Etat soit situe a
plus ou a moins de 100 milles de cette region et que ses
ressortissants s'y livrent ou non actuellement a la
peche ». Le rapporteur special fait observer qu'il ne
s'agit point « d'interdire, dans une partie quelconque
de la haute mer, la peche, aux ressortissants d'un Etat
etranger, ou meme de la reglementer a leur egard ». On
envisage ici le cas ou une region de peche se trouve a
moins de 100 milles de la mer territoriale d'un Etat
riverain sans que les ressortissants de cet fitat prennent
part a la peche dans ladite region, et sans qu'ils aient
l'intention d'y prendre part. Faute de cette stipulation,
l'Etat riverain pourrait etre exclu de la reglementation
des pecheries dans des regions qui ne sont et ne seront
pas frequentees par ses ressortissants. L'Etat peut
neanmoins avoir un interfit considerable a participer
a cette reglementation, par exemple si, par l'extermina-
tion de jeunes poissons dans ces regions, la peche dans
la mer territoriale de cet Etat se trouvait menacee. Le
rapporteur special propose done de maintenir cette
stipulation dans l'article premier.

75. En ce qui concerne l'article 2, la necessite d'insti-
tuer un organisme international permanent a ete souli-
gnee par les Gouvernements danois (tout en reservant
son attitude definitive en attendant la composition et
le fonctionnement de l'organisme envisage), neerlandais,
yougoslave, britannique et syrien. On a attire l'atten-
tion sur I'Organisation des Nations Unies pour l'ali-
mentation et l'agriculture, qui pourrait rendre des
services utiles a cet egard. Le Gouvernement danois
fait observer que « des institutions internationales
existantes, telles que le .Conseil international pour
l'exploration des mers a Copenhague, pourraient pro-
bablement, pour une large part, se charger de cette
reglementation ».

76. Le Gouvernement norvegien est d'opinion « qu'il
serait tres difficile, tout au moins a l'heure actuelle,
d'obtenir l'accord unanime des fitats interesses sur la
creation de l'organisme international permanent envi-
sage par l'article en question. En outre, un organisme
international ne serait probablement pas le meilleur
instrument pour arriver a resoudre les problemes varies
qui se posent dans les diverses parties du monde. La
methode la plus appropriee pour obtenir, dans un avenir
assez rapproche, des resultats pratiques consisterait
pour les fitats interesses a continuer de negocier des
accords en vue de reglementer les pecheries dans des
regions determinees ».

77. Quoiqu'une certaine coordination des reglemen-
tations c®ncernant les pecheries dans les differentes
parties du monde s'impose, il ne semble pas exclu que
la tache soit, du moins provisoirement, confiee a des
organisations regionales. La Commission du droit
international n'a evidemment pas eu l'intention d'ecar-
ter cette idee. Peut-etre pourrait-on completer le com-
mentaire de l'article 2 de la maniere suivante : « Le
cas echeant, on pourrait, du moins provisoirement,
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faire usage ^'organisations qui existent deja en cette
matiere. En cas d'une pluralite de ces organismes, des
mesures de coordination de leurs travaux s'imposent. »

78. Mouton a fait observer que l'article 2 ne prevoit
pas le cas ou les pecheries sont effectuees dans des
regions oil l'fitat, dont les installations ont cause la
pollution des eaux, n'a pas d'interet a la pe"che. La
Commission a toutefois decide de reserver toute la
question de la pollution des eaux qui souleve des pro-
blemes particuliers et qui actuellement est traitee par
d'autres organes des Nations Unies.

79. L'idee enoncee au paragraphs 5 du commentaire
a ete vivement critiquee par les Gouvernements bri-
tannique et sud-africain. Le Gouvernement britannique
« tient a declarer expressement qu'il s'oppose categori-
quement a la proposition que contient le paragraphe 5.
II estime qu'en l'absence de convention internationale
aucun fitat n'a le droit de faire respecter des mesures
de protection par les bateaux de pe"che d'autres iStats,
en dehors de ses eaux territoriales. Les declarations
unilaterales etablissant des zones de protection en
dehors des eaux territoriales sont illegales parce que
contraires au principe de la liberte des mers ».

80. Le Gouvernement sud-africain fait observer
« qu'il eleve des objections formelles contre le para-
graphe 5 du commentaire, parce qu'il estime qu'en
autorisant les fitats riverains a mettre en vigueur une
reglementation protectrice dirigee contre les ressortis-
sants d'autres Etats, dans des zones situees en dehors
de la limite des eaux territoriales et sans le consente-
ment des fitats interesses, on admettrait une atteinte
grave a la liberte de la haute mer ».

81. D'autre part, le Gouvernement norvegien est
d'avis que « l'idee merite d'etre examinee de plus pres.
II se peut — bien que cela ne soit pas certain — qu'il
y ait lieu de creer des zones contigues dans lesquelles
les fitats riverains auraient le droit de reglementer et
de contr61er l'exploitation des ressources de la mer
aussi bien que celles du lit de la mer et du sous-sol, sans
pouvoir cependant empecher les ressortissants d'autres
fitats de participer a cette exploitation ».

82. De l'avis de ceux qui ont preconise l'idee enon-
cee a l'article 5, il s'agirait d'une reglementation provi-
soire pour le cas ou l'institution d'un organisme comme
celui qui est prevu a l'article 2, paragraphe 2, se heurte-
rait a des difficultes insurmontables. Le fait que l'E"tat
riverain, en instituant une zone comme prevu par ce
paragraphe, accepterait d'avance l'arbitrage obliga-
toire sur tous les differends qui surgiraient de la regle-
mentation edictee fiterait a ces reglementations tout
caractere arbitraire. L'adoption d'un pareil systeme
constituerait, de l'avis du rapporteur special, un pas en
avant tres important en cette matiere. fitant donne
toutefois que cette proposition, sur laquelle la Com-
mission elle-meme etait divisee, n'a trouve que peu
d'adh&ion parmi les gouvernements, le rapporteur
estime que la Commission ne saurait en poursuivre
l'examen.

PECHERIES SEDENTAIRES

Article 3
83. En ce qui concerne les pecheries sedentaires, la

Commission avait du prendre une decision sur la ques-
tion de savoir si les produits de ces pecheries devraient

etre considered comme produits du plateau continental
ou bien comme des « richesses de la mer ». Elle a ete-
d'avis que les pecheries sedentaires devraient etre
reglementees independamment du probleme du plateau
continental.

84. Parmi les reponses des gouvernements, il y en
a une qui critique cette decision. Le Gouvernement
danois est d'avis « qu'il serait naturel que les fitats.
riverains jouissent du droit exclusif d'edifier des instal-
lations permanentes de pecheries sedentaires dans les
parties de la haute mer contigue a leurs eaux territo-
riales, droit qui serait analogue au droit exclusif des
fitats riverains d'edifier des installations en vue de
l'exploitation de leur zone du plateau continental. II
conviendrait aussi, d'apres le Gouvernement danois,
d'assurer la liberte de la navigation, en ajoutant une
disposition stipulant que les pecheries sedentaires ne
doivent pas avoir pour consequence de gener sensible-
ment la navigation ».

85. Cette derniere proposition pourrait peut-etre
£tre retenue, etant donne qu'on a egalement insere
une stipulation de cet ordre dans l'article 6 de la pre-
miere partie, relative au plateau continental. Quant a
la premiere proposition, la Commission ne sera proba-
blement pas prete a reconnaitre un droit exclusif a
l'fitat riverain d'edifier des installations permanentes
de pecheries sedentaires dans la partie de la haute mer,
contigue a la mer territoriale, puisqu'elle n'a reconnu a
l'fitat riverain un droit de reglementer des pecheries
sedentaires qu'au cas ou les ressortissants de cet fitat
entretiennent et exploitent ces pecheries depuis long-
temps.

86. Le Gouvernement norvegien estime « qu'il est
difficile de comprendre pourquoi ce que Ton appelle
les pecheries sedentaires devraient etre soumises a un
autre regime que les autres pecheries ». La Commission
a estime que la nature toute particuliere de ces peche-
ries justifierait une reglementation speciale. A ce point
de vue presque tous les autres gouvernements se sont
rallies. Le Gouvernement suedois toutefois juge « a
peine necessaire de toucher a cette question ». Le Gou-
vernement britannique souleve des objections contre le
point de vue de la Commission, d'apres laquelle le droit
pour un fitat de reglementer l'exploitation des peche-
ries sedentaires dependrait de la condition que ceux
qui ne sont pas ses ressortissants « soient autorises a
participer a ces activites en matiere de peche dans les
memes conditions que ses ressortissants ». Le Gouver-
nement britannique est d'avis que, « lorsque l'fitat
riverain a autorise jusqu'au moment considere les per-
sonnes qui ne sont pas ses ressortissants a se livrer a la
peche, il n'a pas le droit de le leur interdire a l'avenir;
mais, si, jusque-la, l'fitat riverain a reserve la peche
exclusivement a ses propres ressortissants, les person-
nes qui ne sont pas ses ressortissants n'ont pas le droit,
d'apres le droit international, de se livrer a la p&che a
l'avenir ».

87. A cet egard, Young fait observer qu'il est douteux
que, « en proposant d'admettre des non-ressortissants
de l'fitat interesse, la Commission tienne compte de la
pratique etablie en ce qui concerne de nombreuses
pecheries sedentaires ou, frequemment, certaines cate-
gories de non-ressortissants ne sont pas admises ».
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Tenant compte de ces observations, le rapporteur spe-
cial propose de supprimer dans l'article 3 les mots « a
condition que ceux qui ne sont pas ses ressortissants
soient autorises a participer a ces activites en matiere
de pe"che dans la meme condition que ses ressortissants »
et de les remplacer par le passage suivant : « lorsque
l'Etat riverain a autorise jusqu'a present les personnes
qui ne sont pas ses ressortissants a se livrer a la peche,
il n'a pas le droit de le leur interdire a l'avenir. »

88. Les Gouvernements des Philippines et des Pays-
Bas jugent desirable de bien preciser le terme « pecheries
sedentaires ». Le Gouvernement des Philippines « ne
voit pas nettement si les pecheries d'eponges, de coquil-
lages a usage commercial, tels que les troques, les
coquillages a nacre batarde blanche ou noire, etc.,
trouves sur les fonds marins, doivent etre considerees
comme des pecheries sedentaires au sens de cet article ».
La reponse doit etre, de l'avis du rapporteur special,
qu'en effet les produits enumeres peuvent faire l'objet
de pecheries sedentaires ; ils ne sauraient etre considered
comme des ressources minerales dont l'exploitation est
reserved a l'Etat exercant ses droits sur le plateau conti-
nental.

89. Le Gouvernement des Philippines demande
egalement « si les appareils deposes ou fixes sur les
fonds marins, tels que les pieges a poisson (barrages),
les casiers, les pieges flottants fixes par le fond et les
filets pieges sous-marins, sont considered comme
sedentaires ». La Commission a fait observer que les
pecheries en question sont qualifiers de sedentaires a
raison soit des especes qui y sont prises soit des engins
qui y sont utilises, par exemple des pieux plantes dans
le fond de la mer. II ne sera pas suffisant que 1'engin ait
des attaches quelconques avec le sol de la mer, par
exemple un cable pourvu d'une ancre ; 1'engin doit 6tre
plants' lui-mSme dans le fond de la mer. Peut-etre
serait-il utile de modifier le passage en question du
commentaire et de remplacer les mots « par exemple
des pieux plantes dans le fond de la mer » par « et qui
doivent etre plantes dans le fond de la mer ».

90. Le fait que les pieux sont seulement places pen-
dant la campagne de p6che n'enleve pas a la pecherie
le caractere de peche sedentaire. La Commission n'a
pas accepte le point de vue que le caractere de perma-
nence ou de non-permanence deciderait de la question
de savoir si l'installation devrait etre considered comme
appartenant au plateau continental ou bien aux peche-
ries sedentaires.

ZONES GONTIGUES

Article 4

91. Le Gouvernement du Chili est d'avis « qu'il ne
faudrait pas adopter la limite preVue a l'article 4 du
projet, et il considere que la zone contigue devrait Store
plus vaste, de maniere que FEtat riverain puisse pren-
dre les mesures propres a empecher sur son territoire
ou dans ses eaux territoriales, soit les infractions a ses
lois de police douaniere ou sanitaire ou a ses lois rela-
tives a la pe"che, soit les atteintes a la securite politique
ou economique de la part de navires etrangers ».

92. Le Gouvernement du Chili estime que « cette
zone ne devrait pas etre inferieure a 100 milles marins,
mesures a partir de la cfite ».

93. D'autre part, les Gouvernements danois et
suedois estiment que les zones contigues « ne devraient
pas Stre etablies par un acte unilateral de 1'Etat rive-
rain, mais seulement par des traites conclus entre les
fitats interesses ».

94. Plusieurs Etats toutefois se rallient aux proposi-
tions de la Commission tout en faisant des observations
sur des points de detail. Le Gouvernement neerlandais
juge « desirable de faire ressortir explicitement que Ton
pourra proceder a un contrdle aussi bien sur les navires
qui entrent dans le domaine maritime que sur ceux qui
quittent ce domaine ; de meme, il faudrait qu'il soit
bien entendu que le contrdle sur l'immigration et
1'emigration tombe sous le terme « police douaniere ».
Enfin, il serait utile de ne pas mentionner seulement le
but de « prevenir la contravention a ses lois de police
douaniere », mais de mentionner egalement le desir
de reprimer ces contraventions ». Le Gouverne-
ment norvegien fait des observations du meme ordre
en ce qui concerne l'importation et l'exportation. Peut-
etre pourrait-on ajouter dans l'article 4, apres le terme
« prevenir », les mots « et de reprimer » et inserer dans
le commentaire un paragraphe qui rende clair que
l'expression « lois de police douaniere » ne doit pas
s'entendre comme visant seulement les lois relatives
aux droits percus a l'importation et l'exportation, mais
qu'elle vise aussi les autres lois relatives a l'exportation
et l'importation de marchandises ainsi que celles concer-
nant l'immigration et Immigration.

95. Les Gouvernements britannique et norvegien
sont d'avis que le terme « c6te » a la fin de l'article est
ambigu, parce qu'il peut designer la ligne qui separe
la terre ferme de l'eau, ou bien la ligne de base de la
mer territoriale. Le Gouvernement norvegien propose
de remplacer le mot « cote » par l'expression «lignes de
base a partir desquelles est mesuree la largeur des eaux
territoriales ». Le rapporteur special est d'avis qu'il
serait logique d'accepter la proposition du Gouverne-
ment norvegien de sorte que le texte de l'article devrait
etre lu : « Sur la haute mer contigue a sa mer territo-
riale, l'Etat riverain peut exercer le contrdle necessaire
en vue de prevenir et de reprimer sur son territoire ou
dans sa mer territoriale la contravention a ses lois de
police douaniere, fiscale ou sanitaire. Ce contrfile ne
pourra etre exerce au dela de 12 milles a partir des
lignes de base qui forment la limite interieure de la mer
territoriale. »

96. Le Gouvernement yougoslave propose de recon-
naitre Egalement des zones contigues en vue de prevenir
des contraventions aux lois de securite de l'Etat rive-
rain. Cette question avait £te discutee par la Com-
mission qui toutefois l'a rejetee. La Commission 6tait
d'avis qu'une pareille stipulation donnerait lieu a des
abus et que d'autre part elle ne serait pas necessaire,
etant donne que, si la security de l'Etat etait menacee,
celui-ci, se prevalant du droit de legitime defense,
pourrait prendre des mesures de securite non seulement
dans une zone de 12 milles, mais le cas eche'ant encore
au dela de cette limite.
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CHAPITRE IV

Projet d'articles revises
relatifs au plateau continental

et aux sujets voisins72

PREMIERE PARTIE : PLATEAU CONTINENTAL

Article premier

Telle qu'elle est employee id, Pexpression « plateau
continental » designe le lit de la mer et le sous-sol
des regions contigues aux cotes, mais situees en dehors
de la zone de la mer territoriale jusqu'a la profondeur
de 200 metres.

Commentaire

1. Cet article explique le sens dans lequel l'expres-
sion « plateau continental » est prise dans le present
texte. II s'ecarte de la notion geologique de 1'expres-
sion. Les differentes acceptions de l'expression retenues
par les hommes de science s'opposent en elles-memes
a ce que la notion geologique soit prise comme base
de la reglementation juridique de ce probleme.

2. Une autre raison encore a amene la Commission
a decider de ne pas s'en tenir a la notion geologique du
plateau continental. Le seul fait que 1'existence d'un
plateau continental au sens geologique pourrait etre
mise en doute en ce qui concerne les regions sous-
marines, ou neanmoins la profondeur de la mer per-
mettrait l'exploitation du sous-sol de la meme maniere
que s'il y avait un plateau continental, ne saurait
justificr l'application d'un regime juridique discrimi-
natoire a ces « eaux peu profondes ».

3. La Commission a recherche s'il fallait employer
l'expression « plateau continental », ou s'il ne valait
pas mieux, conformement a une opinion emise dans
certains ouvrages scientifiques, appeler simplement ces
regions « regions sous-marines » (submarine areas) ou
employer encore d'autres termes. La Commission a
decide de conserver l'expression « plateau continental»
car elle est d'un usage courant et parce que l'expression
« regions sous-marines » employee sans autre precision
ne fournirait aucune indication sur la nature des
regions sous-marines dont il s'agit.

4. Le mot « continental » dans l'expression « plateau
continental », tel qu'il est employe ici, ne se rapporte
pas exclusivement aux continents. II peut egalement
s'appliquer aux iles auxquelles ces regions sous-marines
sont contigues.

5. Dans le projet d'articles, soumis aux gouvernements,
la Commission avait propose de donner de l'expression
« plateau continental » la definition suivante: « Le lit
de la mer et le sous-sol des regions sous-marines contigues
aux cotes, mais situees en dehors de la zone des eaux
territoriales, oil la profondeur des eaux surjacentes permet
l'exploitation des ressources naturelles du lit de la mer
et du sous-sol ». Cette definition a souleue des critiques de
plusieurs cotes. On a fait observer que cette formule pour-
rait facilement susciter des differends internationaux. De
mime que pour des mers territoriales, il serait indispen-

72 Les modifications sont en italique.

sable, du point de uue pratique, de delimiter le plateau
continental place sous le controle et la juridiction de
VEtat riverain en fixant une limite determinee. On a
exprime I'opinion que la pratique des Etats est suffisam-
ment uniforme pour que Von puisse a juste titre fixer
cette limite a la profondeur de 200 mitres.

La Commission avait estime qu'une telle limite offrirait
Vinconvenient de V instability ; dans un avenir proche le
developpement de la technique peut tire tel qu'il soit
possible d'exploiter les ressources du lit de la mer a une
profondeur depassant 200 metres. La Commission
reconnait toutefois qu'une limite fixee au point oil la
mer recouvrant le plateau continental atteint une profon-
deur de 200 metres suffirait actuellement a tous les
besoins pratiques. Cette profondeur coincide egalement
avec celle oil le plateau continental, au sens geologique
du terme, prend generalement fin et oil commence la
pente continentale, tombant brusquement a une grande
profondeur. Si jamais des considerations d'ordre pratique
imposaient de fixer une profondeur plus grande, on
pourrait alors examiner la question a nouoeau.

Tenant compte des observations faites a Vegard de la
proposition originaire de la Commission, celle-ci a ete
d'avis de modifier la definition qu'elle avait proposee
dans le sens indique ci-dessus.

6. La Commission a examine la possibility de fixer
les limites maximales et minimales du plateau conti-
nental en adoptant pour elles une distance a partir
de la cdte. Elle n'a pu constater l'existence d'aucun
besoin pratique justifiant l'etablissement de l'une ou
l'autre et elle a prefere s'en tenir a la limite indiquee a
Farticle premier.

7. II a etc note que des revendications ont ete pre-
sentees qui vont jusqu'a 200 milles mais, en regie
generate, la profondeur des eaux, a cette distance de la
c6te, ne permet pas l'exploitation des ressources natu-
relles du sous-sol. De l'avis de la Commission, les
activites de peche et la protection des richesses de la
mer devront etre traitees independamn.ent du plateau
continental (voir seconde partie ci-apres).

8. Le plateau continental dont il s'agit dans cet
article est limite aux regions sous-marines situees en
dehors de la mer territoriale. Les regions sous-marines
qui se trouvent sous la mer territoriale sont, comme les
eaux qui sont au-dessus d'elle, soumises a la souve-
rainete de l'Etat riverain.

9. Le texte de l'article souligne que le plateau
continental comprend seulement le lit de la mer et le
sous-sol des regions sous-marines, et non pas les eaux
qui les recouvrent (voir article 3).

Article 2

Le plateau continental est soumis a l'exercice par
l'Etat riverain de droits souverains de controle et de
juridiction aux fins de l'exploration du plateau conti-
nental et de l'exploitation de ses ressources miner ales.

Commentaire

1. Dans cet article, la Commission accepte l'idee
que l'Etat riverain peut exercer son contrdle et sa
juridiction sur le plateau continental, a la condition
que ce contr61e et cette juridiction ne soient exerces
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que pour les fins indiquees. L'article exclut le contrfile
et la juridiction exerces independamment de l'explora-
tion et de 1'exploitation des ressources naturelles du
lit de la mer et du sous-sol.

2. Dans certains milieux, on estime que Fexploita-
tion des ressources naturelles des regions sous-marines
devrait etre confiee non pas aux fitats riverains mais
aux institutions de la communaute internationale en
general. Toutefois, dans les circonstances actuelles,
cette internationalisation se heurterait a des difficultes
d'ordre pratique insurmontables et n'assurerait pas
l'exploitation efficace des richesses naturelles qui est
necessaire pour faire face aux besoins de l'humanite.
II existe des plateaux continentaux dans de nom-
breuses parties du monde; leur exploitation devra
etre entreprise dans des conditions tres diverses et il
semble actuellement impossible de compter sur les
institutions internationales pour effectuer cette exploi-
tation. Toutefois, on pourrail prendre en consideration
rinstitution d'un organe international charge de contrdler
le developpement des regions sous-marines et de donner
en cette matiere des avis consultatifs, afin de stimuler
ainsi I'usage le plus efficace dans Vinleret general.

3. La Commission est consciente du fait que l'explo-
ration et l'exploitation du lit de la mer et du sous-sol
qui impliquent 1'exercice du contrdle et de la juridiction
par l'fitat riverain peuvent, dans une mesure limitee,
avoir des repercussions sur la liberte de la mer, notam-
ment en matiere de navigation. L'exploration et
l'exploitation sont autorisees parce qu'elles repondent
aux besoins de la communaute internationale. Nean-
moins, il est evident que les interets de la navigation
devront etre sauvegardes et c'est a cet effet que la
Commission a formule l'article 6.

4. II parait inutile de qualifier le lit de la mer et le
sous-sol des regions sous-marines dont il s'agit de
res nullius susceptible d'etre acquise par le premier
occupant. Ce concept pourrait conduire au chaos et
meconnaitrait le fait que dans la plupart des cas l'effi-
cacite de l'exploitation des ressources naturelles depen-
dra de l'existence d'installations sur le territoire de
l'fitat riverain auquel lesdites regions sous-marines sont
contigues.

5. L'exercice du droit de contrdle et de juridiction
est independant de la notion d'occupation. Une
occupation effective des regions sous-marines en ques-
tion serait pratiquement impossible, et Ton ne saurait
non plus recourir a une occupation fictive. Le droit de
l'fitat riverain, aux termes de l'article 2, est egalement
independant de toute affirmation formelle de ce droit
par ledit fitat.

6. La Commission n'a pas essaye de fonder sur le
droit coutumier le droit de l'fitat riverain a 1'exercice
du contrdle et de la juridiction aux fins limitees enon-
cees dans l'article 2. Bien que de nombreuses proclama-
tions aient ete publiees au cours des dix dernieres
annees, on ne saurait soutenir que de telles initiatives
unilaterales ont deja cree un nouveau droit coutumier.
II suffit de dire que le principe du plateau continental
repose sur des principes generaux de droit qui repon-
dent aux besoins actuels de la communaute inter-
nationale.

7. Dans le projet d'articles transmis aux gouverne-
ments, la Commission avait accepte I'idee que VEtat
riverain peut exercer son contrdle et sa juridiction sur le
plateau continental, a la condition que ce contrdle et cette
juridiction ne soient exerces que pour les fins indiquees.
L'article excluait le contrdle et la juridiction exerces
independamment de l'exploration et de l'exploitation des
ressources naturelles du lit de la mer et du sous-sol.
L'article evitait toute allusion a une souverainete d'un
Etat riverain sur les regions sous-marines du plateau
continental. Comme le controle et la juridiction par
VEtat riverain viseraient exclusivement les fins d'explo-
ration et d'exploitation, il etait preferable, de Vavis de la
Commission, de ne pas les placer sur le mime pied que
les pouvoirs generaux exerces par un Etat sur son terri-
toire et sur sa mer territorial^ II s'est manifesto toutefois
un assez fort courant d'opinions tendant a indiquer
Vautorite envisagee par le terme « souverainete ». On a
souligne qu'il ne s'agissait point d'elargir les pouvoirs
que I'Etat riverain pouvait exercer sur le plateau conti-
nental, mais on etait d'avis que la distinction faite par
la Commission entre la notion de « contrdle et juridiction »
et celle de « souverainete » etait illusoire. La consequence
juridique du monopole a"exploitation conferee a I'Etat
riverain serait l'exercice d'une souverainete effective et
cette souverainete existerait bien que le mot ne fut pas
prononce. Vattribution de la souverainete sur le plateau
continental ne saurait entrainer cellc sur les eaux sur-
jacentes en tant que haute mer ni sur Vespace aerien
au-dessus des eaux surjacentes, cette souverainete etant
expressement exclue par les articles 3 et 4.

Eu egard au fait qu'il s'agit done d'une souverainete
soumise a des limitations d'un caractere tout special, la
Commission persiste a croire qu'il faudrait eviter de
parler d'une souverainete pure et simple, mais elle n'a
pas d'objections a indiquer les droits de I'Etat dont il
s'agii comme droits souverains de contrdle et de juri-
diction.

8. Dans le projet d'articles soumis aux gouvernements,
on a employe dans Varticle premier et I'article 2 I'expres-
sion « ressources naturelles ». On s'est demande quelle
etait la portee exacte de cette expression. II est bien
entendu que la Commission n'a pas voulu inclure sous ce
terme les poissons vivant dans la mer, mime s'il s'agit
d'especes qui pendant un certain temps vivent sur le
sol (bottom fish). La Commission etait egalement d'accord
que, s'il s'agissait d'especes de testaces qui s'accrochent
au sol de la mer (les hultres), les dispositions concernant
les richesses « naturelles » du plateau continental ne sont
d'une facon generate pas applicables; la Commission etait
d'avis que les « picheries sedentaires » etaient soumises a
une reglementation qui leur est propre.

De certains cotes, on a propose de remplacer Vexpression
« ressources naturelles » par « ressources minerales », ce
qui rendrail plus clair Vexclusion de tous les produits
des picheries. II est vrai qu'en se servant de cette expression
on exclurait les plantes poussant sur le sol. Toutefois, les
seules plantes qui pourraient avoir une certaine impor-
tance aux fins de ce reglement sont les algues qui tirent
des eaux et non pas du sol les seves dont elles se nour-
rissent; elles ne sauraient done itre considerees ni comme
des ressources naturelles ni comme des ressources mine-
rales du plateau continental. Dans ces conditions, il
vaudrait mieux parler de « ressources minerales », en
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excluant ainsi toutes les especes de la vie animate et
vegetale.

II est Men entenda que sur les objets qui reposent sur
le sol de la mer ou qui sont couverts par le sable du sous-sol
tout en n'appartenant pas aux ressources naturelles du
sous-sol, comme les epaves des navires et leurs cargaisons
(par exemple des banes d'or), le controle et la jurididion
de V£tat riverain ne s'exerceront pas. D'autre part, le
sable constituant la couche superieure du sous-sol devra
tire compris sous Vexpression « ressources minerales ».

Article 3

L'exercice par PEtat riverain du controle et de la
juridiction sur le plateau continental ne porte pas
atteinte au regime des eaux surjacentes en tant que
haute mer.

Article 4

L'exercice par l'Etat riverain du controle et de la
juridiction sur le plateau continental ne porte pas
atteinte au regime de I'espace aerien au-dessus des
eaux surjacentes.

Article 5

Sous reserve du droit pour l'Etat riverain de prendre
des mesures raisonnables pour 1'exploration du plateau
continental et l'exploitation de ses ressources mine-
rales, l'exercice par cet Etat riverain du controle et
de la juridiction sur le plateau continental ne peut
empecher la pose ou 1'entretien de cables sous-marins.

Commentaire

1. II faut reconnaitre que, dans l'exercice du contrdle
et de |a juridiction prevu a l'article 2, l'Etat riverain
peut adopter des mesures se rattachant raisonnable-
ment a 1'exploration et a l'exploitation du sous-sol
mais qu'il ne peut pas exclure la pose ou 1'entretien de
cables sous-marins par des personnes qui ne sont pas
ses ressortissants.

2. La Commission s'est demande si cette disposition
devait etre etendue aux « pipe-lines ». Si Ton voulait
poser des « pipe-lines » sur le plateau continental
d'un autre Etat, la question serait compliquee du fait
qu'il faudrait installer des « stations de pompage » a
certains points, ce qui pourrait entraver l'exploitation
du sous-sol plus que ne le feraient des cables. Etant
donne que la question ne semble pas avoir actuelle-
ment d'importance pratique et qu'il n'est pas certain
qu'elle se pose jamais, la Commission n'a pas juge
necessaire d'inserer dans le texte une disposition
speciale a cet effet.

Article 6

1) L'exploration du plateau continental et l'exploi-
tation de ses ressources minerales ne doivent pas avoir
pour consequence de gener sensiblement la navigation
ou la peche ou de reduire la production du poisson.
II doit etre donne dument avis des constructions
d'instaUations, et des moyens appropries avertissant
de la presence de ces installations seront entretenus.

2) Ces installations n'auront pas le statut d'iles
pour ce qui est de la delimitation de la mer territorials.

mais des zones de securite, dans lesquelles peuvent
etre prises les mesures necessaires a la protection de
ces installations, peuvent etre etablies autour de
celles-ci jusqu'a une distance raisonnable.

Commentaire

1. II est evident que la navigation et la peche en
haute mer peuvent etre, dans une certaine mesure,
entravees par la presence des installations necessaires
a l'exploration et a l'exploitation du sous-sol. La possi-
bilite d'entraves a la navigation et a la peche en haute
mer ne pourrait etre entierement evitee que si Ton
pouvait exploiter le sous-sol au moyen d'instaUations
se trouvant sur la c6te ou dans la mer territorial;
or, dans la plupart des cas, une telle exploitation ne
serait pas realisable. II faudra toujours se rendre compte
de Vinter&t capital qu'offrent pour toute Vhumanite la
navigation et la piche. La construction d'installations
qui entravent la navigation et la peche ne sera justifiee
que dans la mesure oil ces installations servent des
Merits equivalents; aussi, dans les eaux de passage de
peu de largeur necessaires a la navigation, Vexploitation
qui gtnerait sensiblement une navigation importanie ne
saurait lire toleree.

2. Les parties interessees, c'est-a-dire non seulement
les gouvernements mais aussi les groupements interes-
ses a la navigation et a la peche, devraient etre dument
avisees de la construction des installations, afin que
celles-ci puissent etre indiquees sur les cartes marines.
Dans la mesure du possible, les notifications devront
etre donnees a l'avance. En tout cas, lesdites installa-
tions devraient etre munies d'appareils avertisseurs
(feux, signaux sonores, radars, bouees, etc.).

3. La charge de notifier et d'employer des appareils
avertisseurs visee par la derniere phrase du paragraphel
du present article n'est pas limitee aux cas oil des
installations sont etablies sur les routes maritimes
regulieres. C'est une obligation qui incombe aux
Etats de facon generate, abstraction faite de l'endroit
ou ces installations se trouvent.

4. Bien qu'une installation ne puisse etre consideree
comme etant une ile ou une elevation du lit de la mer,
ayant une mer territorial qui lui est propre, l'Etat
riverain pourrait etablir autour de celle-ci une etroite
zone de protection. La Commission a estime qu'une
distance de 500 metres sera, generalement, suffisante,
bien qu'elle n'ait pas juge opportun d'indiquer un
chiffre precis.

Article 7

Deux ou plusieurs Etats, dont le territoire est contigu
au meme plateau continental, devraient fixer, par voie
d'accord, les limites de leurs zones respectives dans le
plateau continental. A defaut d'accord, les parties
seront tenues de soumettre le differend a une proce-
dure de conciliation.

Commentaire

1. Lorsque le meme plateau continental est contigu
au territoire de deux ou plusieurs Etats limitrophes, il
peut etre necessaire de tracer des limites dans la region
du plateau continental. Ces limites devraient etre
fixees par accord entre les Etats interesses. II n'est
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pas possible de poser de regie generate que les Etats
devraient suivre et il est probable que les difficultes
surgiront. Par exemple, il se peut qu'aucune limite
n'ait ete fixee entre les mers territoriales respectives
des Etats interesses, et aucune regie generate n'existe
pour ces limites.

Dans le commentaire du projet, soumis aux gouverne-
ments, la Commission avail propose d'obliger les Etats
de soumettre les differends surgissant en cette matiire a
Varbitrage ex sequo et bono. Eu egard aux objections
soulevees par plusieurs gouvernements contre cette propo-
sition, la Commission Va modifiee. Si un accord ne
peut itre realise et si une prompte solution s'impose, les
Etats interesses chercheront la solution de ce conflit
en conformite avec les regies convenues entre eux pour le
riglement pacifique de leurs differends. Si le differend
n'est pas soumis a un reglement judiciaire ou arbitral,
il devra faire Vobjet d'une procedure de conciliation.

2. S'il s'agit des territoires de deux Etats separes
par un bras de mer, la delimitation entre les plateaux
continentaux coincidera generalement avec une cer-
taine ligne mediane entre les deux cdtes. Dans ce cas, la
configuration des cdtes pourrait toutefois faire surgir
des difficultes pour le trace d'une ligne mediane, et
ces difficultes devraient etre soumises a un arbitrage.

SECONDE PARTIE : SUJETS VOISINS
RICHESSES DE LA MER

Article premier

Un Etat dont les ressortissants se livrent a la peche
dans une region quelconqne de la haute mer ou Us
ressortissants d'autres Etats n'exercent pas la peche
peut reglementer et controler la peche dans cette
region en vue d'ere proteger les ressources contre
l'extermination. Si les ressortissants de plusieurs
Etats se livrent ainsi a la peche dans une region, ces
mesures seront prises de concert par ces Etats. Si une
partie quelconque d'une region se trouve a moins de
100 milles de la mer territoriale d'un Etat riverain,
cet Etat a le droit de participer sur un pied d'egalite
a toute reglementation, meme si see ressortissants
ne se livrent pas a la peche dans cette region. Les
mesures prises dans une certaine region soit par le
seul Etat dont les ressortissants y exercent la peche,
soit par plusieurs Etats d'un commun accord ne lient
pas les ressortissants d'autres Etats qui y voudraient
exercer la peche.

Article 2

Competence devrait etre donnee a un organisme
international permanent pour effectuer des enquetes
continues sur les pecheries du monde et les methodes
employees pour leur exploitation. Cet organisme
devrait avoir le pouvoir de fixer des regies pour les
mesures de protection a appliquer par les Etats dont
les ressortissants se livrent a la peche dans une region
particuliere quelconque, lorsque les Etats interesses
ne parviennent pas a s'entendre entre eux.

Commentaire

1. La question de la protection des richesses de la
mer a ete jointe aux revendications sur le plateau

continental que certains Etats ont presentees au cours
de ces dernieres annees, mais les deux questions semblent
entierement differentes et pour cette raison elles ont
ete traitees separement.

2. La protection de la faune marine contre l'exter-
mination s'impose dans l'interet de la conservation des
ressources alimentaires du monde. Les Etats dont les
ressortissants se livrent a la peche dans une region
donnee ont, en consequence, une responsabilite parti-
culiere et ils devraient convenir entre eux de la regie-
mentation a appliquer dans cette region. Lorsque les
ressortissants d'un seul Etat se livrent ainsi a la peche
dans une region, la responsabilite incombe a cet Etat.
Toutefois, l'exercice du droit de prescrire des mesures
de protection ne devrait pas exclure les nouveaux venus
de la participation a la peche dans une region quel-
conque. Lorsque la region de peche se trouve si pres
de la cote qu'une reglementation ou l'absence de
reglementation pourrait avoir des repercussions sur la
peche dans la mer territoriale d'un Etat riverain, cet
Etat devrait avoir le droit de participer a l'elaboration
d'une reglementation a appliquer meme si ses ressor-
tissants ne pechent pas dans cette region.

3. Ce systeme pourrait se reveler inefficace si les
Etats interesses ne parviennent pas a s'entendre. Le
meilleur moyen d'obvier a la difficulty serait d'insti-
tuer un organisme permanent qui serait competent
pour presenter, en cas de desaccord, des regies que les
Etats seraient tenus d'appliquer a la peche pratiquee
par leurs ressortissants dans ces parages. Le cas
echeant, on pourrait, du moins provisoirement, faire
usage d'organisations qui existent defd en cette matie're.
En cas d'une pluralite de ces organismes, des mesures de
coordination de leurs travaux s'imposent. Cette question
semble rentrer dans la competence generate de 1'Orga-
nisation des Nations Unies pour l'alimentation et
l'agriculture.

4. La pollution des eaux de la haute mer souleve
des problemes particuliers en ce qui concerne non seule-
ment la protection des richesses de la mer mais encore
celle d'autres interets. La Commission a note que le
Conseil economique et social avait pris une initiative
en la matiere [resolution 298 C (XI) du 12 juillet 1950].

Article 3

La reglementation des pecheries sedentaires dans
les regions de la haute mer contigue a sa mer terri-
toriale peut etre entreprise par un Etat lorsque les
ressortissants de cet Etat entretiennent et exploitent
ces pecheries depuis longtemps; lorsque VEtat rive-
rain a autorise jusqu'a present les personnes qui ne
sont pas ses ressortissants a se livrer a la peche, il n'o
pas le droit de le leur interdire a Vavenir. Toutefois,
cette reglementation ne portera pas atteinte au regime
general de ces regions en tant que haute mer. Les
pecheries sedentaires ne doivent pas avoir pour conse-
quence de gener sensiblement la navigation.

Commentaire

1. La Commission est d'avis que les pecheries seden-
taires devraient etre reglementees independamment du
probleme du plateau continental. Les propositions
relatives au plateau continental concernent Texploi-
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tation des ressources minerales du sous-sol, tandis
que, pour les pecheries sedentaires, il s'agit de peche-
ries qui sont qualifiees de sedentaires en raison soit
des especes qui y sont prises, soit des engins qui y
sont utilises et qui doivent itre plantes dans le fond de la
mer. Cette distinction justifie une separation des deux
sujets.

2. Les pecheries sedentaires ne peuvent soulever de
difficultes d'ordre juridique que si elles sont situees
au dela de la limite exterieure de la mer territoriale.

3. Les banes oil se trouvent des pecheries seden-
taires, qui sont situes dans des zones contigues a
la mer territoriale mais du cfite du large, ont ete consi-
deres par certains Etats riverains comme occupes par
eux et constituant une partie de leur territoire. Toute-
fois, cela a rarement donne lieu a des complications.
La Commission s'est abstenue de qualifier ces regions
de regions « occupees » ou « constituant une propriete ».
Elle est toutefois d'avis que la situation speciale dans
laquelle se trouvent ces regions justifie la reconnais-
sance de droits speciaux a l'Etat riverain dont les
ressortissants se livrent depuis longtemps a la peche
dans ces regions.

4. Les droits speciaux que l'Etat riverain peut
exercer dans ces regions doivent etre strictement limites
a ceux qui sont necessaires aux fins pour lesquelles
Us ont ete reconnus. Sauf pour ce qui est de la regie-
mentation des pecheries sedentaires, les eaux qui
recouvrent Ie lit de la mer ou ces pecheries sont situees
restent soumises au regime de la haute mer. La regie
coutumiere existante, d'apres laquelle les ressortissants
d'autres Etats sont autorises a se livrer a la peche
dans les memes conditions que les ressortissants de
l'Etat riverain, devrait continuer a s'appliquer.

ZONES CONTIGUES

Article 4

Sur la haute mer contigue a sa mer territoriale,
l'Etat riverain peut exercer Ie controle necessaire en
vue de prevenir et de reprimer sur son territoire ou
dans sa mer territoriale les contraventions a ses lois
de police douaniere fiscale ou sanitaire. Ce controle
ne pourra etre exerce au dela de 12 milles a partir
des lignes de base qui forment la limite interieure de la
mer territoriale.

Commentaire

1. Le droit international n'interdit pas aux Etats
d'exercer a certaines fins une juridiction protectrice ou
preventive, de facon plus ou moins etendue, dans une
bande de haute mer contigue a leur mer territoriale,
sans etendre les limites de ces eaux vers le large.

2. De nombreux Etats ont adopte le principe d'une
zone de haute mer, contigue a la mer territoriale, ou
l'Etat riverain exerce le contrdle en matiere douaniere
et fiscale afin de prevenir sur son territoire ou dans
sa mer territoriale les contraventions aux lois relatives
a ces questions. De l'avis de la Commission, il serait
impossible de contester aux Etats le droit d'instituer
une pareille zone. Seulement des doutes peuvent
subsister en ce qui concerne l'etendue de cette zone.
Afin d'assurer, dans la mesure du possible, Vunifor-

mite necessaire en la matiere, la Commission est d'avis
de fixer l'etendue de cette zone a 12 milles marins a
partir de la c6te, comme l'avait propose le Comite
preparatoire de la Conference de codification de La
Haye (1930). II est, cependant, possible qu'eu egard
au developpement de la technique qui a augmente la
Vitesse des navires, ce chiffre soit insuffisant. D'autre
part, aussi longtemps que l'unanimite n'est pas faite
au sujet de la largeur de la mer territoriale, la zone
devra dans tous les cas etre mesuree a partir de la
ligne de base pour la determination de la largeur de la
mer territoriale. En effet, les Etats qui se sont attribue
une mer territoriale etendue n'ont pas autant besoin
d'une zone contigue que les Etats qui ont ete plus
modestes dans leur delimitation.

// est Men entendu que par Vexpression « lois de police
douaniere » on n'enlend pas seulement les lois relatives
aux droits percus a V importation et Vexportation, mais
aussi les autres lois relatives a Vexportation et V importa-
tion de marchandises ainsi que celles concernant Vimmi-
gration et Vemigration.

3. Quoique le nombre d'Etats qui reclament une
zone contigue aux fins de l'application des reglements
sanitaires soit assez restraint, la Commission croit
que, en raison du lien qui existe entre les mesures de
police douaniere et les mesures de police sanitaire, la
zone contigue de 12 milles devrait etre reconnue pour
la police sanitaire egalement.

4. Les zones contigues proposees n'ont pas ete
etablies pour des raisons de securite ou pour permettre
de revendiquer des droits de peche exclusifs. En 1930,
le Comite preparatoire de la Conference de codification
avait constate que les reponses des gouvernements
n'ouvraient aucune perspective d'accord pour l'exten-
sion au dela de la mer territoriale des droits exclusifs de
l'Etat riverain en matiere de peche. La Commission
est d'avis qu'a cet egard la situation n'a pas change.

5. La reconnaissance de droits speciaux a l'Etat
riverain dans une zone contigue a sa mer territoriale
a des fins douanieres, fiscales et sanitaires n'affecterait
pas le regime juridique de l'espace aerien au dessus
de cette zone. Le contrdle du trafic aerien peut necessi-
ter l'etablissement d'une zone aerienne sur laquelle
l'Etat riverain pourrait exercer un controle. Ce pro-
bleme n'entre pas toutefois dans le regime de la haute
mer.
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Competence penale en matiere d'abordage

1. La Commission du droit international a charge le
rapporteur special d'etudier les conclusions auxquelles
la Conference diplomatique de Bruxelles de 1952 est
parvenue en ce qui concerne l'unification de certaines
regies relatives a la competence penale en matiere
d'abordage et autres evenements de navigation.

2. Une convention a ete signee a Bruxelles le
10 mai 1952 par les Etats suivants : Allemagne, Bel-
gique, Bresil, Danemark, Espagne, France, Grece,
Italie, Monaco, Nicaragua, Royaume-Uni, Yougoslavie.
Le texte se trouve annexe au present rapport.

3. La Conference a adopte comme point de depart
la regie que la Convention doit enumerer de facon
limitative les juridictions competentes pour connaitre
des actes delictueux entrainant l'abordage, mais elle
n'a plus adhere a la regie elaboree anterieurement par le

Comite maritime international, suivant laquelle cette
competence reviendrait uniquement au juge du pays
dont le navire abordeur portait le pavilion au moment de
l'abordage. II s'est avere au cours de la Conference que
certains Etats de tradition maritime desiraient absolu-
ment retenir la competence pour « intenter des pour-
suites penales on disciplinaires contre leurs nationaux
pour des infractions commises pendant qu'ils etaient a
bord d'un navire portant le pavilion d'un autre Etat,
ou pour prendre des mesures appropriees a l'egard des
certificats de competence et licences qu'ils auront
accordes ». Toutefois, la Convention signee a Bruxelles,
dans son article 3, ne confere pas expressement ces
dernieres competences aux Etats signataires, mais elle
declare qu'aucune disposition de la Convention ne
s'oppose a ce qu'un Etat reconnaisse a ses propres
autorites le droit de prendre toutes mesures relatives
aux certificats de competence et licences qu'il a accor-
des, ou de poursuivre ses nationaux a raison des
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infractions commises pendant qu'ils etaient a bord d'un
navire portant le pavilion d'un autre Etat. Cette dispo-
sition additionnelle repond aux exigences de la situation
actuelle dans laquelle un nombre assez considerable de
marins patent leurs services a la navigation des flottes
marchandes d'autres nations, d^pourvues de tradition
maritime ancienne. Les officiers en question sont bre-
vetes dans leur propre pays, oil ils ont recu leur forma-
tion professionnelle, et il existe un interet reel pour ces
pays a maintenir le niveau eleve de l'habilete des
personnes licenciees par eux. Pour cette raison, ces
pays tiennent a retenir la competence pour intenter
des poursuites penales pour des infractions commises
pendant que ces officiers servent a bord d'un navire
sous pavilion etranger. Cette disposition est done reap-
parue dans le texte de la Convention, bien qu'une
disposition analogue ait ete eliminee au cours des
discussions au sein du Comite maritime international,
tenues a sa Conference de Paris en 1937.

4. Les passages du rapport du Comite de redaction
institue par la Conference diplomatique de Bruxelles,
qui expliquent les articles premier et 3 de la Conven-
tion, sont libelled comme suit :

« Celle-ci est inspiree par deux idees essentielles :
« 1) Proteger les navires et leur personnel contre

le risque de poursuites penales multiples devant les
tribunaux etrangers, et contre les mesures de
contrainte qui pourraient Stre prises a cette occasion.

« 2) Reserver cependant le droit, pour chaque
Etat, de poursuivre ses nationaux — penalement ou
disciplinairement — et de retirer les brevets, licences
ou certificats delivres par lui (a quelque personne
que ce soit). »

5. Eu egard au point de vue consacr6 par la Conven-
tion, le rapporteur special croit devoir apporter dans le
texte propose dans son troisieme rapport (A/CN. 4/51,
sect. 2) la modification suivante : a la fin de la premiere
phrase, apres le mot « navigation », il faudrait aj outer :
« ou devant les tribunaux de l'Etat dont la personne
en question est le national ». L'article entier sera done
libelle comme suit :

« Au cas d'abordage ou de tout autre accident de
navigation en haute mer, le capitaine, ainsi que
toute autre personne au service du navire qui est
entierement ou partiellement responsable, ne pourra
etre poursuivi, a titre penal ou disciplinaire, que
devant les tribunaux de l'Etat dont le navire portait
le pavilion au moment de l'abordage ou autre
accident de navigation ou devant les tribunaux de
l'Etat dont la personne en question est le national.
Aucune saisie ou retenue du navire ne pourra etre
ordonnee a titre penal par les autorites d'un autre
Etat que celui dont le navire portait le pavilion. »

6. Le cas echeant, on pourrait suivre de plus pres
le texte de la Convention en adoptant le texte suivant:

« Au cas d'abordage ou de tout autre accident
concernant un navire de mer et qui est de nature a
engager la responsabilite penale ou disciplinaire du
capitaine ou de toute autre personne au service du
navire, aucune poursuite ne pourra lire intentee que
devant les autorites judiciaires ou administrates de
VEtat dont le navire portait le pavilion au moment de

Vabordage ou de Vevenement de navigation, ou bien de
l'Etat dont les personnes en question sont les nationaux.

« Aucune saisie ou retenue du navire ne pourra itre
ordonnee, mime pour des mesures d'instruction, par
des autorites autres que celles dont le navire portait le
pavilion. »

7. La Commission devra se prononcer sur la question
de savoir si, eu egard au resultat de la Conference de
Bruxelles, elle persiste a croire que 1'insertion d'un
texte a ce sujet dans le reglement a elaborer par la
Commission est opportune.

8. Bien que la Convention trouve son origine dans
l'affaire du Lotus, done dans les consequences d'une
collision survenue en haute mer, la Conference ne
s'est pas bornee a regler les cas d'abordage en pleine
mer, mais elle a cru que le regime etabli par la Conven-
tion doit s'appliquer dans un domaine aussi vaste que
possible. On a notamment prevu son application dans
la mer territoriale en ne faisant qu'une exception pour
les ports, les rades et les eaux interieures.

9. Tout en se rendant compte que le present rapport
n'envisage que les abordages en haute mer, le rapporteur
special tient a faire certaines observations a ce sujet
a cet endroit, en vue des relations etroites existant
entre les deux matieres.

10. L'avant-projet soumis a la Conference de
Bruxelles contenait la disposition suivante :

« Les Hautes Parties contractantes sans aban-
donner leur droit souverain d'instituer des pour-
suites penales pour delits commis dans leurs eaux
territoriales, sont d'accord pour admettre que le
principe contenu dans 1'article premier soit suivi en
pratique quand l'abordage ou les autres accidents
arrivent dans les eaux territoriales d'un fitat autre
que celui dont le navire responsable bat pavilion. »

11. La Conference s'est ralliee a cette idee tout en la
formulant d'une maniere differente. L'article premier
a une portee generale et n'est plus limite aux abor-
dages en haute mer, mais il est suivi d'un article 4,
libelle comme suit :

« La presente Convention ne s'applique pas aux
abordages ou autres evenements de navigation
survenus dans les ports et rades ainsi que dans les
eaux interieures.

« En outre, les Hautes Parties contractantes
peuvent au moment de la signature du depdt des
ratifications ou lors de leur adhesion a la Convention
se reserver le droit de poursuivre les infractions
commises dans leurs propres eaux territoriales. »

12. Cette disposition permet aux Etats de se reser-
ver le droit de poursuivre les infractions commises
dans leur propre mer territoriale. La Convention n'offre
point la faculte de se reserver le droit exclusif de
juger ces infractions ; tout au contraire, elle maintient
la competence du juge du pavilion du navire abordeur,
ainsi que celle du juge national du marin responsable.
Elle reconnait seulement aux riverains le droit de
reserver une place a leurs propres juridictions, a c6t6
de ces autres juridictions. Tout Etat qui accepte la
Convention renonce done a toute revendication de la
competence exclusive de 1'Etat riverain dans la mer
territoriale.
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13. Le cas echeant, la Commission pourrait, dans sa
Teglementation concernant la mer territoriale, inserer
une stipulation libellee comme suit :

« Au cas d'un abordage ou de tout autre accident
concernant la navigation survenu dans la mer
territoriale d'un £tat concernant un navire de mer
et qui est de nature a engager la responsabilite
p£nale ou disciplinaire du capitaine ou de toute
autre personne au service du navire, aucune pour-
suite ne pourra Stre intentee que devant : 1) les
autorite"s de 1'Etat dont le navire portait le pavilion
au moment de l'abordage ou de 1'evenement de
navigation ; 2) les autorites de l'Etat dont la per-
sonne en question est un national; 3) les autorites
de l'Etat riverain.

« Aucune saisie ou retenue du navire ne pourra
Stre ordonnde, mSme pour des mesures d'instruction,
par des autorites autres que celles des Etats sus-
mentionn^s. »

Annexe

Convention Internationale pour ('unification de
certaines regies relatives a la competence pdnale
en matiere d'abordage et autres dvenements de
navigation

Signie d. Bruxelles le 10 mai 1952

Les Hautes Parties contractantes, ayant reconnu l'uti-
litd de fixer de commun accord certaines regies uniformes
sur la competence pdnale en matiere d'abordage et autres
dvdnements de navigation, ont ddcidd de conclure une
convention a cet effet et ont convenu ce qui suit:

Article premier. — Au cas d'abordage ou de tout autre
evenement de navigation concernant un navire de mer
et qui est de nature a engager la responsabilite penale ou
disciplinaire du capitaine ou de toute autre personne au
service du navire, aucune poursuite ne pourra etre inten-
tde que devant les autorites judiciaires ou administratives
de l'Etat dont le navire portait le pavilion au moment de
l'abordage ou de 1'evenement de navigation.

Art. 2. — Dans le cas prevu a l'article precedent,
aucune saisie ou retenue du navire ne pourra etre ordon-
nde, meme pour des mesures d'instruction, par des auto-

autres que celles dont le navire portait le pavilion.
Art. 3. — Aucune disposition de la prdsente Conven-

tion ne s'oppose a ce qu'un Etat, au cas d'abordage ou
autre evenement de navigation, reconnaisse a ses propres
autorites le droit de prendre toutes mesures relatives aux
certificats de competence et licences qu'il a accordes, ou
de poursuivre ses nationaux a raison des infractions
commises pendant qu'ils dtaient a bord d'un navire por-
tant le pavilion d'un autre fitat.

Art. 4. — La prdsente Convention ne s'applique pas
aux abordages ou autres dvdnements de navigation sur-
venus dans les ports et rades ainsi que dans les eaux
intdrieures.

En outre, les Hautes Parties contractantes peuvent au
moment de la signature, du ddp6t des ratifications ou lors
de leur adhesion a la Convention, se rdserver le droit de
poursuivre les infractions commises dans leurs propres
eaux territoriales.

Clauses protocolaires

Art. s. — Les Hautes Parties contractantes s'engagent
a soumettre a arbitrage tous diffdrends entre iStats pou-
vant resulter de 1'interpretation ou l'application de la
presente Convention, sans prejudice toutefois des obli-

gations des Hautes Parties contractantes qui ont convenu
de soumettre leurs diffdrends a la Cour internationale de
Justice.

Art. 6. — La prdsente Convention est ouverte a la
signature des Etats reprdsentds a la neuvieme Conference
diplomatique du droit maritime. Le proces-verbal de
signature sera dresse par les soins du Ministere des affaires
dtrangeres de Belgique.

Art. 1. — La presente Convention sera ratified et les
instruments de ratification seront deposes aupres du
Ministere des affaires dtrangeres de Belgique qui en
notifiera le ddpdt a tous les fitats signataires et adherents.

Art. 8. — a) La presente Convention entrera en vi-
gueur entre les deux premiers Etats qui l'auront ratifide,
six mois apres la date du dep6t du deuxieme instrument
de ratification.

b) Pour chaque fitat signataire ratifiant la Convention
apres le deuxieme ddpdt, celle-ci entrera en vigueur six
mois apres la date du ddpdt de son instrument de ratifi-
cation.

Art. 9. — Tout dtat non reprdsentd a la neuvieme
Confdrence diplomatique de droit maritime pourra adherer
a la prdsente Convention. Les adhesions seront notifiees
au Ministere des affaires etrangeres de Belgique qui en
avisera par la voie diplomatique tous les Etats signataires
et adhdrents. La Convention entrera en vigueur pour
1'lStat adherent six mois apres la date de reception de cette
notification, mais pas avant la date de son entree en
vigueur telle qu'elle est fixde a 1'article 8, a.

Art. 10. — Toute Haute Partie contractante pourra,
a l'expiration du delai de trois ans qui suivra l'entrde en
vigueur a son dgard de la presente Convention, demander
la reunion d'une conference chargde de statuer sur toutes
les propositions tendant a la revision de la Convention

Toute Haute Partie contractante qui ddsirerait faire
usage de cette facultd en avisera le Gouvernement beige
qui se chargera de convoquer la conference dans les six
mois.

Art. 11. — Chacune des Hautes Parties contractantes
aura le droit de d&ioncer la prdsente Convention a tout
moment apres son entrde en vigueur a son dgard. Toute-
fois, cette ddnonciation ne prendra effet qu'un an apres
la date de reception de la notification de denonciation
au Gouvernement beige qui en avisera les autres Parties
contractantes par la voie diplomatique.

Art. 12. — a) Toute Haute Partie contractante peut,
au moment de la ratification, de l'adhdsion, ou a tout
moment ultdrieur, notifier par dent au Gouvernement
beige que la prdsente Convention s'applique aux terri-
toires ou a certains des territoires dont elle assure les
relations Internationales. La Convention sera applicable
auxdits territoires six mois apres la date de rdception de
cette notification par le Ministere des affaires dtrangeres
de Belgique, mais pas avant la date d'entrde en vigueur
de la prdsente Convention a l'dgard de cette Haute
Partie contractante.

b) Toute Haute Partie contractante qui a souscrit une
ddclaration au titre du paragraphe a de cet article, pourra
a tout moment aviser le Ministere des affaires dtrangeres
de Belgique que la Convention cesse de s'appliquer au
territoire en question. Cette ddnonciation prendra effet
dans le ddlai d'un an prdvu a l'article 11.

c) Le Ministere des affaires dtrangeres de Belgique
avisera par la voie diplomatique tous les Etats signataires
et adhdrents de toute notification re?ue par lui au titre
du prdsent article.

FAIT a Bruxelles en un seul exemplaire le 10 mai 1952
en langues francaise et anglaise, les deux textes faisant
dgalement foi.
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DOCUMENT A/CN.4/70
Suite des observations presentees par les Gouvernements

sur le projet d'articles relatifs au plateau continental et aux sujets voisins

[Texte original en francais]
[7 mai 1953]
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Note du Secretaire general

1. Lors de sa troisieme session tenue en 1951, la
Commission du droit international a prepare, dans le
cadre des travaux qu'elle a consacres au regime de
la haute mer, un projet d'articles relatifs au plateau
continental et aux sujets voisins. Conformement aux
dispositions de l'alinea h de l'article 16 de son statut,
elle a decide d'inviter les gouvernements a lui presenter
leurs observations sur ce texte (rapport de la Com-
mission sur les travaux de sa troisieme session, Docu-
ments officiels de VAssemblee generate, sixieme session,
Supplement n° 9 [A/1858], par. 78 et annexe ; voir aussi
[A/CN.4/49].

2. En execution de cette decision, le Secretaire
general a transmis l'invitation de la Commission a
tous les Etats Membres de l'Organisation des Nations
Unies, par une lettre circulaire en date du 28 novembre
1951. Les observations presentees, en reponse a cette
lettre, par les gouvernements de 16 Etats Membres —
Bresil, Chili, Danemark, Equateur, Etats-Unis d'Ame-
rique, France, Islande, Israel, Pays-Bas, Norvege,
Philippines, Royaume-Uni, Suede, Syrie, Union sud-
africaine et Yougoslavie — ont ete reproduites dans
les documents A/CN.4/55, A/CN.4/55/Add.l/Rev.l,
A/CN.4/55/Add.2, A/CN.4/55/Add.3, A/CN.4/55/Add.4,
A/CN.4/55/Add.5 et A/CN.4/55/Add.6.

3. Au cours de sa quatrieme session tenue en 1952,
la Commission a decide d'inviter les gouvernements
qui ne lui avaient pas encore adresse leurs commen-
taires sur le projet susmentionne, de le faire dans un
delai raisonnable (rapport de la Commission sur les
travaux de sa quatrieme session, Documents officiels
de VAssemblee generate, septieme session, Supplement
n° 9 [A/2163], par. 46).

4. Le Secretaire general a transmis cette invitation
aux gouvernements en question par une lettre circu-
laire en date du 11 novembre 1952.

5. Au 7 mai 1953 deux autres Etats Membres —
Belgique et Egypte — avaient fait parvenir au Secre-
taire general leurs observations sur le projet. Le present
document reproduit le texte de ces observations. Celles
qui parviendraient apres cette date seront reproduites
ulterieurement sous forme d'additifs.

Observations presentees par ies gouvernements
1. BELGIQUE

Note. — La delegation permanente de Belgique aupres
de l'Organisation des Nations Unies a transmis au Secre-
taire general, par une note en date du ler mars 1953, les
observations du Gouvernement beige dont le texte est
reproduit ci-dessous.

Le fait que bon nombre de pays ont pris unilaterale-
ment des mesures reglementant l'exploration etl'exploi-
tation de la plate-forme sous-marine ainsi que des
eaux epicontinentales couvrant cette plate-forme, fait
ressortir tout l'interet qu'il y aurait a fixer le droit
des nations en ce qui concerne cette exploitation.

La meme importance doit e"tre accordee au regime
des eaux territoriales a l'examen duquel la Commission
du droit international a donne la priorite.

Les deux problemes se rejoignent d'ailleurs a certains
egards.

L'examen de l'avant-projet de la Commission du
droit international relatif au plateau continental et
problemes annexes (A/1858) donne lieu aux considera-
tions suivantes :

Le Gouvernement beige attache une importance
capitale aux articles 3, 4 et 5 de la premiere partie du
projet, en ce qu'ils tendent a sauvegarder la liberte. de
la haute mer.

II admet que cette liberte ne peut etre absolue et
que des mesures internationalement admises soient
prises tant en ce qui concerne l'exploitation des
richesses sous-marines qu'en ce qui concerne l'exercice
de la peche en dehors des eaux territoriales.

II estime que, pour la delimitation aussi bien des
plateaux continentaux sous-marins que des zones de
peche en haute mer, des organes internationaux
devraient etre designes. Ceux-ci ne devraient avoir
qu'un caractere consultatif et devraient s'efforcer de
promouvoir des accords internationaux sur les regimes
a etablir. II devrait etre precise, des lors, que le Gou-
vernement s'oppose a la proposition reprise sous les
notes 3 et 5 de l'article 2, seconde partie du projet.
Les organismes vises ne peuvent exercer un pouvoir
legislatif sur les pays. Seules des conventions interna-
tionalement acceptees par les Etats peuvent lier
ceux-ci.

Les remarques suivantes peuvent encore etre for-
mulees a l'egard de ce projet.
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Partie I
Article premier

Le mot« plateau continental» n'etant pas pris — et
ce a juste titre — dans sa signification geologique, il
semble plus indique de ne pas l'employer et de designer
cette zone par l'expression « regions sous-marines ».

De ce fait meme on definit mieux la portee de cet
article qui ne vise pas les eaux qui :recouvrent ces
regions et qui ne peuvent pas faire l'objet de l'exercice
d'un droit exclusif de l'un ou de l'autre Etat.

En delimitant ces regions sur la base du critere :
profondeur rendant possible une exploitation des
ressources naturelles du lit de la mer et du sous-sol, et
ceci jusqu'a une profondeur maximum de 200 metres,
la nature des regions sous-marines sera suffisamment
precisee.

Article 2
II est insiste sur le maintien de la definition du

contr&le et de la juridiction exerces par 1'Etat riverain,
c'est-a-dire que ceux-ci sont exclusivement exerces aux
fins d'exploration et d'exploitation de ces regions sous-
marines. Toute idee de souverainete doit etre rejetee.

Articles 3, 4 et 5
Ces articles enoncant la liberte de la navigation, de

la peche et de Fair ainsi que celle de la pose de cables
sous-marins doivent etre maintenus, faute de quoi le
principe de contrdle et de juridiction sur des regions
sous-marines ne pourra pas etre admis.

Article 6
II s'impose de preciser ce que Ton entend par « ne

pas gener sensiblement la navigation ou la peche ».
Tout en ne genant pas la peche, c'est-a-dire, l'activite
des pecheurs, il n'est pas exclu que 1'exploitation du
sous-sol ait pour consequence de rarefier ou meme de
faire disparaitre certaines especes de pcisson dans les
parages.

La proposition de 1'International Law Association
pourrait etre prise comme base de discussion. Elle est
formulee en ce sens que l'exploitation serait seulement
permise pour autant qu'elle ne constitue pas une gSne
pour la navigation et la pe"che, c'est-a-dire pour autant
qu'elle n'a pas pour consequence d'entraver la circula-
tion sur les routes maritimes, de polluer les eaux de
pe"che ou de les troubler par des ebranlements.

Tel qu'il est libelle, 1'article 6 peut faire supposer
qu'aucune notification prealable n'est requise de la
part de l'Etat qui commence l'exploration ou l'exploi-
tation. II y aurait lieu de preciser cette question et de
determiner l'autorite qui aura le pouvoir d'apprecier
si les conditions enoncees a 1'article 6 sont realisees et,
le cas echeant, de refuser l'autorisation.

La zone de protection (art. 6, alin. 2) devrait etre
delimitee a 1'article meme, de facon a ne pas porter
atteinte a la liberte de la navigation et de la pe"che.

Article 7
Des regies de droit doivent etre etablies qui per-

mettent d'asseoir la decision arbitrate et de prendre
eventuellement recours a la Cour internationale de
Justice en ce qui concerne un differend relatif a la
delimitation des zones sous-marines respectives de
deux pays voisins.

On pourrait envisager, qu'a defaut d'accord sur la
delimitation entre pays interesses, les regions sous-
marines de deux Etats voisins seront delimitees par
la prolongation de la ligne separant les eaux territo-
riales, et celles de deux Etats separes par la mer, par
la ligne mediane entre les deux cdtes.

Partie II
Article premier

II doit etre entendu qu'aucune mesure de reglemen-
tation et de contr61e de la peche en haute mer prise
unilateralement par un Etat ne pourra etre opposee
aux pecheurs d'un autre Etat. Toute regie qui dero-
gerait a ce principe, qui est le corollaire de celui de la
liberte de la haute mer, doit etre ecartee.
Article 2

Ainsi qu'il est dit plus haut, il est utile de designer
des organes internationaux a caractere consultatif.
Vu la diversite des problemes qui se posent d'apres les
regions de pSche, il ne semble toutefois pas a conseiller
de confier ce pouvoir consultatif a un seul organisme.
La consultation d'organes ou de conseils regionaux
s'impose. Pour 1'Europe on pourrait se referer au
Conseil international pour l'exploration de la mer.
Article 3

Le gouvernement devrait s'en tenir strictement au
principe de la liberte de la haute mer et, partant, de la
seule possibility de reserver la pe"che a ses nationaux
exclusivement dans les eaux territoriales. II n'admet
pas que la peche sedentaire puisse faire exception a
cette regie de principe, si ce n'est dans les cas ou il y a
usage effectif et prolonge d'une partie de la haute mer
aux fins de cette pecherie, sans que les autres Etats
qui pourraient du fait de leur situation geographique
faire valoir des objections particulieres, aient oppose
a cet usage des protestations formelles et persistantes.
Encore faut-il que ces pecheries se pratiquent dans les
limites qui ne portent atteinte que dans la moindre
mesure possible au principe de la liberte de la haute
mer (Gidel).

Article 4
II est essentiel de definir dans cet article k partir de

quelle base la limite des 12 milles doit Stre etablie.
Cette base devrait etre celle admise pour la determina-
tion des limites des eaux territoriales. La question des
lignes de base devrait faire l'objet d'un accord inter-
national apres etude du probleme des eaux territoriales
elles-memes.

2. IIGYPTE

Note. — Le Gouvernement d'figypte a transmis au
Secretaire general, par une lettre en date du mois de
fevrier 1953, ses observations dont le texte est reproduit
ci-dessous.

Le Gouvernement egyptien a etudie avec le plus
grand interet le « Projet d'articles relatifs au plateau
continental et aux sujets voisins » redige par la Com-
mission du droit international a sa troisieme session
en 1951, et tout en se reservant, vu l'importance et la
complexite des problemes souleves, de definir au
moment opportun, son attitude finale, estime pouvoir,
a l'heure actuelle, presenter les observations suivantes :

1) Le Gouvernement egyptien tient, tout d'abord, a
rendre hommage a la Commission du droit international
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dont le rapport sur les problemes en question constitue
une contribution de valeur a la codification du droit
de la mer.

2) Pour ce qui concerne la partie I — plateau
continental — le Gouvernement egyptien estime que la
definition du « plateau continental » dans l'article pre-
mier est nettement insuffisante. Si les difficultes
relevees par la Commission quant a ce sujet sont reelles,
neanmoins il semble possible et plus utile de designer
ce plateau continental d'une facon plus concrete.
A cet effet, la proposition de retenir une profondeur
actuellement determined — a fixer en consideration
des circonstances — pourrait servir de base, nonobstant
tout deVeloppement ulterieur de la technique qui
permettrait l'exploitation des ressources du lit de la
mer a une profondeur plus grande et qui pourrait
alors entraraer un amendement futur.

3) Le Gouvernement Egyptien estime aussi qu'il
est plus utile de remplacer la notion « du contr61e
et de la juridiction aux fins de l'exploration du plateau
continental et de l'exploitation de ses ressources natu-
relles », inseree dans l'article 2, par la notion bien
connue de « la souverainete », que nulle raison valable
n'empeche d'adopter et qui presente en outre un
interet pratique riel d'interpretation. Le plateau conti-
nental serait soumis, purement et simplement a la
souverainete de l'fitat riverain.

II n'est pas a craindre que cette notion de la souve-
rainete soit critiquee comme representant certains dan-
gers d'extension du pouvoir de contrdle de l'Etat
riverain, car les articles 3, 4 et 5 que le Gouvernement
egyptien approuve, en principe, semblent etre des
assurances que Ton pourrait logiquement accepter.

4) L'article 6, de caractere plutdt reglementaire, est
acceptable. II est toutefois necessaire de signaler que la
limite de la « distance raisonnable » a laquelle il est
refe>e dans le paragraphe 2 doit etre laissee a l'appre-
ciation de chaque gouvernement.

5) Quant a l'article 7, le Gouvernement egyptien
estime qu'il est raisonnable et surtout souhaitable que
deux ou plusieurs Etats dont les territoires sont conti-
gus au mSme plateau continental s'entendent sur les
limites de leurs zones respectives. Toutefois le premier
commentaire de l'article retenant le sens le plus large
du terme arbitrage jusqu'a y inclure un arbitrage
ex sequo et bono permet d'attirer l'attention sur 1'interSt
qu'il y aurait a elaborer un ensemble de regies a appli-
quer pour delimiter les zones de chaque Etat dans le
plateau continental, dans les regions oil il y a lieu de
le faire, lorsque les parties n'ont pu se mettre d'accord.
Cet ensemble pourrait servir de base objective aux.
accords eVentuels a conclure entre les Etats.

6) En ce qui concerne la partie II — sujets voisins —
le Gouvernement egyptien ne saurait, pour le moment,
se prononcer sur la question des richesses de la mer et
des pecheries sedentaires, objet des trois premiers
articles de cette partie, qui est actuellement soumise a
l'^tude des autorites competentes. Toutefois, pour ce
qui se rapporte a l'article 4 relatif aux zones contigues,
il peut d'ores et deja faire les plus amples reserves quant
a la limitation du contr61e sur la haute mer contigue
tant du point de vue de son objet, que de la distance
de 12 milles a laquelle il s'arreterait en tout etat de
cause. II semble superflu de signaler que la tendance est
d'etendre la limite des eaux territoriales. Adopter
l'article 4 dans sa teneur actuelle serait supprimer pure-
ment et simplement la zone contigue.



REGIME OF THE TERRITORIAL SEA

DOCUMENT A CN.4/61

Deuxfeme rapport de M. J . P. A. Francois, rapporteur special

[Texte original en francais]
[19 fivrier 1953]

TABLE DES MATIERES
Pages

I. INTRODUCTION 57

II . PROJET DE RfeGLEMENT REVISE 59

Chapitre Ier. — Dispositions g6ne"rales 59
Article ler. — Denomination de la mer territoriale 59
Article 2. — Caractere juridique de la mer territoriale 59
Article 3. — Caractere juridique de Fair, du sol et du sous-sol . . 59

Chapitre II. — iStendue de la mer territoriale 59
Article 4. — Largeur 59
Article 5. — Ligne de base 65
Article 6. — Baies 67
Article 7. — Ports 68
Article 8. — Rades 68
Article 9. — lies 68
Article 10. — Groupes d'iles 69
Article 11. — Detroits 70
Article 12. — Delimitation de la mer territoriale a l'embouchure d'un

fleuve 70
Article 13. — Delimitation de la mer territoriale de deux fitats .. 70

Chapitre III. — Droit de passage 70
Article 14. — Signification du droit de passage 70
Article 15. — Droit de passage inoffensif dans la mer territoriale . 71
Article 16. — Mesures a prendre par l'fitat riverain 72
Article 17. — Devoirs des navires strangers dans le passage 72
Article 18. — Taxes a percevoir sur les navires Strangers 72
Article 19. — Arrestation a bord d'un navire Stranger 72
Article 20. — Arret du navire pour l'exercice de la juridiction

civile 73
Article 21. — Navires affectSs a un service gouvernemental et non

commercial 74
Article 22. — Passage 74
Article 23. — Inobservation des regies 75

I. INTRODUCTION

1. Le rapporteur special a ete prie de soumettre a la
Commission lors de sa cinquieme session un nouveau
rapport contenant un projet et des commentaires
revise's qui tiennent compte des opinions exprimees
au cours de la quatrieme session. Donnant suite a
cette demande le rapporteur special a l'honneur de
soumettre a la Commission un projet et des commen-
taires revises dans lesquels il a tenu compte des opi-
nions exprimees par la Commission. A toutes fins u tiles,
il voudrait rappeler que les discussions de la Commis-
sion ont seulement porte sur les articles premier, 2, 3,
4, 5, 6 et 13. Au sujet des modifications qu'il a appor-
ties dans ces articles, le rapporteur special voudrait
faire observer ce qui suit.

Article premier

2. Vu que la Commission a decide par 9 voix contre 5
d'adopter l'expression « mer territoriale » cet article
n'a pas subi de modifications.

Article 2

3. L'article 2 avait €t€ pr6sent6 par le rapporteur
special sous la forme suivante :

« La souverainete sur cette zone s'exerce dans les
conditions fixees par le droit international. »

4. Le rapporteur special a voulu faire ressortir d'une
part que l'fitat riverain exercait sur cette zone la
souverainete et d'autre part que cette souverainete
etait soumise a plus de restrictions que celle exercee
sur le domaine terrestre. Certains ont ete d'avis que le
renvoi au « droit international » avait un caractere
trop vague ; ils ont propose de remplacer l'expression
« droit international » par « ce reglement ». D'autres
membres ont combattu cette proposition en alleguant
que le reglement ne fixerait pas les conditions d'une
maniere complete, et ils ont propose de parler des
« conditions fixees par le present reglement et par le
droit international ». Ce texte a ete adopte par 7 voix
contre 6 et une abstention. II semble que ce texte
pourrait etre ameliore en parlant des « conditions

57
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fixees par ce reglement et par les autres regies du droit
international ». Le rapporteur special a insere ce texte
dans le nouveau projet, mais il se demande s'il ne vau-
drait pas mieux supprimer tout Farticle comme super-
flu, et exposer dans le commentaire de l'article premier
le sens que la Commission attache au texte : « Le
territoire de l'Etat comprend une zone de mer designee
sous le nom de mer territoriale. »

Article 3
5. Conformement au desir exprime par la Commis-

sion, l'article 3 mentionne egalement l'espace aerien
situe au-dessus de la mer territoriale. Le texte est
maintenant conforme a l'article 2 du texte redige a la
Conference de 1930 pour la codification du droit
international. Puisque la Commission a ete d'avis que
le deuxieme alinea de l'article 3 propose par le rappor-
teur special etait superflu, cet alinea a ete supprime.

Article 4
6. La largeur de la mer territoriale a ete l'objet d'une

discussion approfondie au sein de la Commission sans
que Ton n'ait pu tomber d'accord. Le rapporteur special
a ete invite a prendre en consideration les divers
points de vue exprimes et les differentes propositions
presentees et de soumettre des propositions precises
lors de la cinquieme session.

7. Le rapporteur special, se rendant compte du fait
qu'en ce qui concerne la largeur de la mer territoriale
aucun accord n'a ete atteint au sein de la Commission,
ne se dissimule pas les difficultes de cette tache. Une
tres large majorite de la Commission a partage l'opinion
du rapporteur special qu'une proposition tendant a
fixer la largeur a 3 milles n'aurait aucune chance
d'aboutir et devait 6tre abandonnee. D'autre part,
l'opinion du rapporteur special que le droit interna-
tional en vigueur n'admet pas 1'extension de la mer
territoriale au dela de 12 milles n'a pas rencontre
l'assentiment general des membres de la Commission.
Dans ces conditions, le rapporteur special s'est borne
a formuler une proposition de lege ferenda ayant pour
but d'effectuer un compromis entre les differentes
opinions qui se sont fait jour. En ce qui concerne le
texte de cette proposition et l'expose des motifs, le
rapporteur special se permet de se referer a l'article 4
du nouveau projet annexe.

8. La Commission voudra bien se prononcer sur
l'opportunite d'inserer un article dans ce sens dans le
projet, afin qu'il puisse etre pris en consideration par
les gouvernements.

9. Le rapporteur special voudrait encore relever
deux propositions qu'on a faites lors de la quatrieme
session et qu'il n'a pas cru possible d'accepter. La
premiere envisageait de determiner la largeur de la
mer territoriale d'une maniere differente pour les divers
Etats. Cette voie avait deja ete preconisee par la
Conference de 1930 dont le Comite preparatoire avait
propose comme base de discussion le systeme suivant:

1. Fixation de l'etendue de la mer territoriale
a 3 milles;

2. Reconnaissance, au profit de certains Etats desi-
gnes, d'eaux territoriales plus etendues.

10. La Conference de 1930 n'a pas cru possible
d'adopter ce systeme et le rapporteur special egale-
ment prevoit de grandes difficultes en introduisant
ainsi l'inegalite parmi les Etats dans cette matiere.
On ne saurait perdre de vue que cette divergence*
en ce qui concerne la largeur de la mer territoriale*
ne se baserait pas sur des conditions de fait differentes
dans les divers pays, mais sur des conceptions diver-
gentes concernant les droits des Etats. Dans ces.
circonstances, il serait extremement difficile de par-
venir a un accord sur l'attribution d'eaux territoriales.
d'une largeur differente aux differents Etats.

11. La deuxieme proposition tendait a fixer une
meme largeur pour les Etats situes dans le meme
continent ou pour les Etats situes autour de la meme
mer; on a prie le rapporteur special de grouper les
Etats paraissant dans l'expose qu'il avait joint a son
premier rapport, d'une maniere qui permettrait de
constater si une opinion commune en ce qui concerne
la largeur de la mer territoriale existe parmi les Etats
situes dans une meme partie du monde ou autour de la
me"me mer. Le rapporteur special s'est rendu a cette
invitation. II ne croit toutefois pas que ce resultat
demontre que, de cette maniere, on pourrait aboutir
a une solution du probleme. Les divergences de vue
en ce qui concerne la largeur de la mer territoriale
existent egalement parmi les Etats appartenant au
mfime continent et parmi les fitats situes autour de la
meme mer. Dans ces cas egalement, on doit constater
que ces divergences ne proviennent pas exclusivement
de la diversite des circonstances de fait.

12. On a demande au rapporteur special d'indiquer
la largeur de la mer territoriale a la fois en kilometres
et en milles marins. Le rapporteur special, en faisant
observer que l'indication en kilometres fait exception
dans cette matiere, a cru pouvoir maintenir l'indication
en milles marins, tout en reduisant les «lieues marines »
en « milles marins » et en indiquant le nombre de
kilometres equivalant a un mille marin.

13. L'un des membres a fait observer qu'il serait
extrSmement utile que le rapporteur special dans son
rapport presentat une etude historique, indiquant la
date a laquelle les Etats ont cherche a etendre la limite
de leur mer territoriale, et l'accueil fait a leurs preten-
tions. Le rapporteur special a du se borner a inserer,
apres le nom de chaque pays, la date de la loi ou du
decret auquel l'indication de la largeur de la mer terri-
toriale a ete empruntee. Les donnees, telles qu'elles
ont ete demandees, ne pourront e"tre fournies qu'au
moyen d'une enquete parmi les Etats.

Article 5
14. L'article a subi certaines modifications de redac_

tion afin de tenir compte des observations de quelques_
uns des membres faites lors de la quatrieme session

15. Dans l'alinea premier, les mots «le long de toutes
les c6tes » ont ete supprimes conformement a une pro-
position de M. Hudson, adoptee par la Commission.

16. Le texte du second alinea a ete modifie confor-
mement a un amendement de M. Yepes, adopte, avec
certaines modifications, par la Commission.

17. Le troisieme alinea a ete insere provisoirement;
les discussions avec les experts, envisagees pour le
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mois de mars 1953 pourront encore donner lieu a des
modifications qui seront communiquees aux membres
dans un rapport ulterieur.

18. Le quatrieme alinea a ete remanie par suite
d'une observation de M. Hudson, afin d'en rendre le
sens plus clair.

Article 6
19. L'article 6 concernant les baies a ete reserve

jusqu'a ce que la Commission se sera prononcee en ce
qui concerne l'etendue de la mer territonale. Le mSme
s'applique a l'article 10.

Article 13
20. L'article 13 a ete reserve en attendant les consul-

tations des experts en cette matiere.

21. Un rapport ulterieur sera presente a ce sujet.

22. Les autres articles du premier rapport sont
presentes sans aucune modification.

I I . PRO JET DE REGLEMENT REVISE

Chapitre premier

DISPOSITIONS GENERALES

Article premier

Denomination de la mer territorials
Le territoire de l'Etat comprend une zone de mer

designee sous le nom de mer territonale.

Commentaire

23. Le texte propose est, sauf une modification de
forme, identique au paragraphe premier de l'article
premier du reglement de 1930. L'expression « mer
territoriale »indique clairement que les eaux interieures
ne sont pas comprises. Le rapport de 1930 s'est exprime
comme suit :

« On a hesite entre le choix des expressions eaux
territoriales et mer territoriale. En faveur du premier
terme, qui etait employe par le Comite preparatoire,
militent l'usage plus general et l'emploi dans plu-
sieurs conventions internationales. Toutefois, on ne
saurait contester que ce terme est de nature a
preter — et pre"te en effet — a des confusions du
fait qu'on s'en sert aussi pour indiquer les eaux
interieures, ou bien l'ensemble des eaux interieures
et des eaux territoriales, dans le sens restreint du
mot. Pour ces raisons, on a donne la preference a
l'expression mer territoriale x ».

24. En stipulant que le territoire de l'Etat comprend
les mers territoriales, on a voulu exprimer que le pou-
voir exerce par l'Etat sur cette zone ne differe point
de la nature de la souverainete que l'Etat exerce sur
le domaine terrestre.

1 Publications de la Soci6t6 des Nations, V. Questions
juridiques, 1930. V. U (document C. 351. M. 145. 1930. V)
p. 126 ; V. Questions juridiques, 1930, V. 9 (document
C. 230. M. 117. 1930. V), p. 6.

Article 2

Caractere juridique de la mer territoriale
La souverainete sur cette zone s'exerce dans les

conditions fixees par ce reglement et par les autres
regies du droit international.

Commentaire

25. II est evident que la souverainete sur la mer
territoriale comme d'ailleurs celle du domaine terrestre
ne saurait s'exercer que conformement aux regies
fixees par le droit international. Les limitations que le
droit international impose au pouvoir etatique quant a
la souverainete sur la mer territoriale doivent €tre
cherchees en premier lieu dans le present reglement;
etant donne cependant que ce reglement ne pourrait
aspirer a epuiser la matiere, il est evident qu'il faudrait
egalement tenir compte d'autres regies de droit
international existant en cette matiere.

Article 3

Caractere juridique de Vair, du sol et du sous-sol
Le territoire de l'Etat riverain comprend aussi

l'espace atmospherique au-dessus de la mer territo-
riale ainsi que le sol recouvert par cette mer et le
sous-sol.

Commentaire

26. Cet article a ete emprunte a l'article 2 du regle-
ment de 1930. A toutes fins utiles, le rapporteur special
se permet de rappeler que la Commission a decide de
separer nettement le droit qui incombe aux Etats en
ce qui cnncerne le plateau continental d'une part, et
les pouvohs que les Etats peuvent exercer a l'egard du
sol et du sous-sol de la mer territoriale, d'autre part.

Chapitre II

ETENDUE DE LA MER TERRITORIALE

Article 4
Largeur

1. La largeur de la mer territoriale sera fixee par
l'Etat riverain, mais elle ne saurait depasser 12 milles
inarms a partir de la ligne de base de la mer territoriale.

2. Le libre passage dans la mer territoriale est
sauvegarde dans les conditions prevues par ce regle-
ment.

3. Des droits exclusifs en faveur des ressortissants
de l'Etat riverain en ce qui concerne la peche ne peuvent
etre reclames par l'Etat riverain que jusqu'a une
distance de 3 milles marins a partir de la ligne de
base de la mer territoriale. Au-dela de cette limite
de 3 milles marins, la peche dans la mer territoriale
peut etre soumisc par l'Etat riverain a une reglemen-
tation ayant pour seul but la protection des richesses
de la mer. Aucune discrimination ne doit etre faite
au detriment des ressortissants des Etats etrangers.

4. En cas de contestation de la legitimite des me-
sures pcises a cet effet, le different sera soumis a une
procedure international de conciliation et, faute
d'accord, a Farbitrage.
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Commentaire

27. La Conference de 1930 n'est pas parvenue a un
accord qui fixerait pour l'avenir l'etendue de la mer
territoriale. Elle s'est abstenue de se prononcer sur la
question de savoir si le droit international en vigueur
reconnalt ou non l'existence d'une largeur determined
de cette zone 3.

28. L'examen de la legislation actuellement en
vigueur, telle qu'elle a ete" recueillie par le Secretariat,
donne les resultats suivants 3 :

ALLEMAGNE (REPUBLI-
QUE FEDERALE D') . .

ARABIE SAOUDITE * . . .
Sdcurite
Douane

ARGENTINE 5

Security
Douane
PSche

AUSTRALIE

BELGIQUE e

Douane
BRESIL '

BULGARIE

CANADA

Douane
Peche

CEYLAN

Douane
Peches se"dentaires .

CHILI 8

S6curit6
Douane

CHINE

Douane
COLOMBIE

Pgche

3 milles (1909)
6 milles (1949)

12 milles (1949)
12 milles (1949)

Plateau continental (1946;
1869 : 3 milles)

12 mQles (1869)
12 milles (1869)
10 milles (1907)
12 milles (1943)
3 milles (Regime du Com-

monwealth)
3 milles (1882)

10 km (1852)
3 milles (xixe siecle)

12 milles (1930)
12 milles (1951 ; 1935;

6 milles)
3 milles (Regime du Com-

monwealth)
9 milles (1906)

12 milles (1927)
3 milles (Regime du Com-

monwealth)
6 milles (1928)
6 milles (1891)

Plateau continental (1947 ;
1855 : 3 milles)

100 km (1948)
100 km (1948)

3 milles (Conference de
codification 1930)

12 milles (1934)
6 milles (1930)

12 milles (1923)

a Pour un expose des differents points de vue, voir le
rapport de la deuxi&me commission, Publications de la
Societe des Nations, V. Questions juridiques, 1930. V. 14
(document C. 351. M. 145. 1930. V), p. 123-124 ; V. Ques-
tions juridiques, 1930. V. 9 (document C. 230. M. 117.
1930. V), p. 3.

3 1 mille equivaut a 1,852 kilometre.
• Plateau continental n'affectant pas la mer surjacente.
' Plateau continental comportant la souverainet6 de

la mer surjacente.
• Voir la r^ponse du Gouvernement beige a la Soctetd

des Nations, V. Questions juridiques, 1929. V. 2 (document
C. 74. M. 39.1929. V), p. 120.

' Plateau continental depuis 1950, n'affectant pas le
droit de navigation et de peche.

8 Plateau continental depuis 1947, comportant la
souverainet6 de la mer surjacente.

Pollution de la mer . . .
Douane

COREE DU SUD •

Peche 50 a
COSTA-RICA "

CUBA
Douane
PSche
Pollution de la mer . . .
Defense sociale . . . .
Securite (frontiere ma-

ritime)
DANEMARK

Douane

Peche

GROENLAND

EGYPTE

EQUATEUR

Securitd
Douane
P£che

ESPAGNE

Douane
Neutrality
pgche

MAROC ESPAGNOL
Neutrality

ETATS-UNIS D'AMERI-
QUE "
Douane
CALIFORNIE
FLORIDE
LOUISIANE
OREGON
WASHINGTON

FINLANDE

Douane
FRANCE

Peche
Neutrality
Douane
Securite 3

ALGERIE
pgche

INDOCHINE
pgche

MAROC
P£che

TUNISIE
Douane

12 milles (1923)
20 km (1931)

Plateau continental (1952)-
60 milles (1951)
Plateau continental (1948)

6 milles (1934")
12 milles (1901)
3 milles (1936)
5 milles (1936)
3 milles (1936)

3 milles (1942)
3 milles (Conference d&

codification, 1812 :
4 milles)

3 milles (Conference de
codification)

3 milles (Conference de-
codification)

3 milles (1925)
12 milles (1951)A V m m ****^*fc# 1 A ^ ^ ^ ^ Jb f

12 milles (1951 ; 1857 :
3 milles)

12 milles (1857)
12 milles (1857)
15 milles (1934/1938)
6 milles (1830/1928)
6 milles (1894)
3 milles (1914)
6 milles (1913)

3 milles (1917)

3 milles (xixe siecle)
12 milles (1935)
3 milles (1879)
9 milles (1885)

27 milles (1938)
3 miUes (1859)
3 milles (1889)
4 milles (1920)
6 milles (1839)

3 milles (1928)
6 milles (1912)

20 km (1948)
a 6 milles (1934)

3 milles (1928)

2 km (1936)9^ A&AA4 \ & ** %^ ̂ ^ W

6 milles (1924)^ ^ * * * * * * y r v \ *i * * •>* •&• 9

2 km (1884)

9 Plateau continental comportant la souverainetd de
la mer surjacente.

10 Plateau continental depuis 1948, comportant la
souverainete de la mer surjacente.

11 Plateau continental depuis 1945, n'aftectant pas le
caractfere de la mer surjacente.
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GRECE
Neutralite .
Securite . . .

GUATEMALA 12

Douane
HONDURAS 1S

INDE

INDONESIE

IRAN
Douane .
Securite

IRLANDE .

ISLANDE "
Peche . .

Douane (spiritueux) .
ISRAEL

ITALIE
Douane
Securite navire de

commerce

JAPON

Neutralite
Pollution de la mer.

LIRAN
Peche
Douane
Loi penale

LIBERIA

MEXIQUE "

P6che
Douane

NICARAGUA

NORVEGE.

Peche
Neutralite
Douane

NOUVELLE-ZELANDE

PAKISTAN 19

6 milles (1936)
6 milles (1914)

10 milles (1913)
12 milles (1940)
2 milles (1894)

Plateau continental (1950),
1936 : 12 km

3 milles (Regime du Com-
monwealth)

3 milles (Regime des
Pays-Bas)

6 milles (1934)
12 milles (1934)
12 milles (1934)

d'apres le droit international
Plateau continental

4 milles (1950; 1903 :
3 milles)

4 milles (1925/1935)
3 milles (1936/1945)
6 milles (1914)

12 milles (1940)

10 milles (1912 ; en temps
de paix)

3 milles (Conference de
codification)

3 milles (1870 )
10 km (1948)

6 milles (1921)
20 km (1935)
20 km (1943)
3 milles (1914)

Plateau continental (1945),
1940 : 9 milles)

20 km (1902)
20 km (1941)

Plateau continental (1948)
7.408 m (1812) (lieue de mer:

4 milles) "
7.408 m
7.408 m 18

10 milles (1921)
3 milles (Regime du Com-

monwealth)
3 milles (Regime du Com-

monwealth)

12 Plateau continental depuis 1949 pour l'exploitation
du sous-sol.

13 Plateau continental comportant la souverainet6 de
la mer surjacente.

14 Plateau continental depuis 1948 ; « zones de conser-
vation » pour les pScheurs.

16 Plateau continental comportant la souverainet6 de
la mer surjacente.

14 Plateau continental comportant la souverainetd de
la mer surjacente.

17 Renseignement du Gouvernement norv^gien; le
decret royal du 22 decembre 1906 donne 7.529 metres.

18 Pendant les deux guerres mondiales, pour des rai-
sons pratiques : 3 milles.

19 Plateau continental 1950, n'aflectant pas le carac-
tfcre de la mer surjacente.

PANAMA «

PAYS-BAS

PEROU

POLOGNE

Defense
Douane

PORTUGAL

Douane

REPUBLIQUE

CAINE

ROUMANIE

DOMINI-

ROYAUME-UNI DE GDE-
BRETAGNE ET D'IR-
LANDE DU NORD

SALVADOR

SUEDE
Neutrality
Douane

SYRIE
PSche
Douane

TURQUIE
Douane

UNION DES REPUBLI-
QUES SOCIALISTES SO-
VIETIQUES

UNION SUD-AFRICAINE .

URUGUAY

P6che
VENEZUELA

Securite
Douane
Protection des inte-

rets
Neutralite
Mesures sanitaires . .

YOUGOSLAVIE
Douane
Peche

Plateau continental (1946)
3 milles (xixe siecle)
3 milles (1934)
3 milles (1932)
6 milles (1932)
6 milles (1938)

6 milles (1885/1927)
6 milles (1911/1941)

Reciprocity (1917)

9 milles (1938)
12 milles (1951 ; 1934 :

6 milles)

3 milles (xixe siecle)
200 milles (1950; 1860

3 milles)
4 milles (1938)
3 milles (1912)
4 milles (1927)

6 milles (1921)
20 km (1935)
6 milles (1914)

30 a 60 km (1949)

12 milles (1909) "
3 milles (Regime du Com-

monwealth)
6 milles (Conference de

codification, 1914 :
5 milles)

3 km (1900)
3 milles (1944)

12 milles (1944)
12 milles (1944)

12 milles (1944)
3 milles (1939)

12 milles (1939)
6 milles (1948)
6 milles (1949)

10 milles (1951)

Groupements d'apr&s les continents

EUROPE

ALLEMAGNE (REPUBLI-
QUE FEDERALE D') .

BELGIQUE

BULGARIE

DANEMARK

ESPAGNE

FlNLANDE

3 milles
3 milles

12 milles
3 milles
6 milles
4 milles

80 Plateau continental comportant la souverainetd de
la mer surjacente.

81 Voir la declaration de M. Kojevnikov a la 167e stance
de la Commission du droit international (A/CN. 4/SR. 167,
par. 9).
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FRANCE
Pdche
Neutrality
Securite

GRECE

Securite
IRLANDE

ISLANDE

ITALIE

Securite
NORVEGE

PAYS-BAS

POLOGNE
Defense

PORTUGAL
Peche

ROUMANIE

ROYAUME-UNI DE GDE-
BRETAGNE ET D' IR-
LANDE DU NORD . . .

SUEDE

TURQUIE
Douane 30

UNION DES REPUBLI-
QUES SOGIALISTES SO-
VIETIQUES

YOUGOSLAVIE
Peche

Yearbook of the International Law Commission, Vol. II

3 milles
6 milles

3 a 6 milles
6 milles

10 milles
d'apres le droit international

4 milles
6 milles

12 milles
4 milles
3 milles
3 milles
6 milles
6 milles

Reciprocity
12 milles

3 milles
4 milles
6 milles

a 60 km

12 milles
6 milles

10 milles

ARABIE SAOUDITE
Securite

CEYLAN

CHINE

INDE

INDOCHINE

INDONESIE

IRAN

Securite
ISRAEL
JAPON

LIBAN
Peche

ASIE

6 milles
12 milles
3 milles
3 milles
3 milles
2 km
3 milles
6 milles

12 milles
3 milles
3 milles

6 milles
Loi penale 20 km

PAKISTAN 3 milles
SYRIE 6 milles

AFRIQUE

ALGERIE
Peche 3 milles

£ G Y P T E 12 milles

LIBERIA 3 milles
MAROC

Peche 6 milles
MAROC ESPAGNOL

Neutrality 3 milles
TUNISIE

Douane 2 km
UNION SUD-AFRICAINE . . 3 milles

AMERIQUE

ARGENTINE P.C.

BRESIL 3 milles

Peche 12 milles
CANADA 3 milles

CHILI P.C.

Peche 12 milles
COLOMBIE 6 milles

PSche 12 milles
COSTA-RICA P.C.

CUBA 6 milles
JSQUATEUR 12 milles
FVTATS-UNIS D'AMERIQUE 3 milles
GUATEMALA 12 milles
HONDURAS P.C.

MEXIQUE P.C.

NICARAGUA P.C.

PANAMA P.C.

PEROU P.C.

REPUBLIQUE DOMINI-

CAINE 9 milles
SALVADOR 200 milles
URUGUAY 6 milles
VENEZUELA 3 milles

Securite 12 milles
Protection des inte-

rets 12 milles

Groupements regionaux

MER DU NORD

ALLEMAGNE (REPUBLI-
QUE FEDERALE D') . . . 3 milles

BELGIQUE 3 milles
DANEMARK 3 milles
FRANCE 3 a 6 milles

NORVEGE 4 milles
PAYS-BAS 3 milles
ROYAUME-UNI DE GDE-

BRETAGNE ET D' IR-
LANDE DU NORD . . . 3 milles

SUEDE 4 milles

MER BALTIQUE

ALLEMAGNE (REPUBLI-
QUE FEDERALE D') . . .

DANEMARK

FINLANDE

POLOGNE
Defense

SUEDE

UNION DES REPUBLIQUES
SOCIALISTES SOVIETI-
QUES

3 milles
3 milles
4 milles

milles
milles
milles

3
6
4

12 milles

MER NOIRE

BULGARIE 12 milles
ROUMANIE 12 milles
TURQUIE 6 milles

Douane 30 a 60 km



Regime of the territorial sea 63

UNION DES REPUBLIQUES
SOCIALISTES SOVIETI-

Les Etats suivants adoptent la rigle de 12 milles:

QUES 12 milles

MEDITERRANEE

ARABIE SAOUDITE . . . . 6 milles
Securite 12 milles

EGYPTE 12 milles
ESPAGNE 6 milles
FRANCE 3-6 milles
GRECE 6 milles
ISRAEL 3 milles
ITALIE 6 milles

Securite 12 milles
LlBAN

Peche 6 milles
Loi penale 20 km

SYRIE 6 milles
TURQUIE 6 milles

Douane 60 a 80 km
YOUGOSLAVIE 6 milles

Peche 10 milles

Les Etats suivants adoptent la regie de 3 milles ou
Men pure et simple ou Men en la comMnant seulement
avec une zone contigue pour les droits douaniers, fiscaux
et sanitaires de 12 milles au maximum:

ALLEMAGNE (REPUBLIQUE JAPON
FEDERALE D') LIBERIA

AUSTRALIE NOUVELLE-ZELANDE
BELGIQUE PAKISTAN
CHINE PAYS-BAS
DANEMARK POLOGNE
ETATS-UNIS D'AMERIQUE ROYAUME-UNI DE GDE-
INDE BRETAGNE ET D'IRLAN-
INDONESIE DE DU NORD
ISRAEL UNION SUD-AFRICAINE

Les Etats suivants adoptent la regie de 4 milles:

FlNLANDE NORVEGE
ISLANDE SUEDE

Les JGtats suivants adoptent la regie de 6 milles:

ARABIE SAOUDITE
COLOMBIE
CUBA
ESPAGNE
FRANCE 3 a 6 milles
GRECE

Securite 10 milles
IRAN

Securite 12 milles
ITALIE

Securite 12 milles
LIBAN (Peche)

Loi penale 20 km
PORTUGAL

Peche Reciprocity
SYRIE
TURQUIE

Douane 30 a 60 km
URUGUAY
YOUGOSLAYIE

Peche 10 milles

BULGARIE
EGYPTE
EQUATEUR
GUATEMALA

ROUMANIE
UNION DES REPUBLIQUES

SOCIALISTES SOVIETIQUES

Les £tats suivants ont adopte un plateau continental
avec des droits speciaux concernant la navigation etjou
la piche:

ARGENTINE
CHILI
COREE DU SUD
COSTA-RICA
HONDURAS

ISLANDE
MEXIQUE
NICARAGUA
PANAMA
PEROU

29. II resulte en outre de la documentation soumise
par le Secretariat qu'on a aussi determine, dans certains
traites, la largeur de la mer territoriale. Dans la
convention pour regler la police de la peche dans la
Mer du Nord, conclue le 6 mai 1882 entre 1'Allemagne,
la Belgique, le Danemark, la France, le Royaume-
Uni et les Pays-Bas, on a adopte la regie des 3 milles M.
La convention concernant le canal de Suez (29 octo-
bre 1888), ne parlant pas expressement de « mer
territoriale », contient neanmoins la stipulation
suivante :

« ... les Hautes Parties contractantes conviennent
qu'aucun droit de guerre, aucun acte d'hostilite ou
aucun acte ayant pour but d'entraver la libre
navigation du canal ne pourra etre exerce dans le
canal et ses ports d'acces, ainsi que dans un rayon
de 3 milles marins de ces ports,... *• »

30. Une categorie speciale etait f ormee par les traites
conclus dans le but de combattre la contrebande de
boissons alcooliques. Certains de ces traites, notamment
ceux entre les Etats-Unis et, respectivement, l'Alle-
magne, le Royaume-Uni et les Pays-Bas, contenaient
la stipulation suivante :

« Les Hautes Parties contractantes declarent que
c'est leur ferme intention de maintenir le principe
que la reelle limite des eaux territoriales est consti-
tuee par 3 milles marins en partant de la c6te vers
la haute mer et mesures a partir de la ligne de retrait
des eaux 24. »

31. Dans les traites des Etats-Unis avec d'autres
pays (France, Italie, Pays scandinaves, Belgique,
Espagne) la stipulation avait ete remplacee par la
suivante :

« Les Hautes Parties contractantes reservent res-
pectivement leurs droits et revendications quant a
l'etendue de leur juridiction territoriale, sans que
l'arrangement actuel y porte prejudice ". »

32. Le Rapporteur special se permet encore d'attirer
l'attention sur un accord, conclu le 22 mai 1930 entre

" De Martens, Nouveau Recueil gineral de traitis,
2C serie, vol. IX, p. 557.

28 De Martens, Nouveau Recueil gineral de trade's,
2e serie, vol. XV, p. 560.

" Societe des Nations, Recueil des Traites, vol. 27,
p. 183 ; vol. 33, p. 440 ; vol. 41, p. 277.

" Ibid., vol. 26, p. 50 ; vol. 27, p. 368 ; vol. 29, p. 427 ;
vol. 61, p. 416 ; vol. 67, p. 137 ; vol. 72, p. 172 ; de
Martens, Nouveau Recueil, 3e serie, vol. XVII, p. 532.
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l'Union des Republiques socialistes sovietiques et le
Royaume-Uni, dans lequel il a ete stipule :

« Le Gouvernement de l'Union des Republiques
socialistes sovietiques convient que les bateaux de
peche, immatricules dans les ports du Royaume-Uni,
sont autorises a pScher a une distance de 3 a 12 milles
geographiques a partir de la laisse de basse mer le
long du littoral nord de l'Union des Republiques
socialistes sovietiques et des iles qui en dependent. »

33. On y a ajoute :
« Aucune disposition du present accord temporaire

ne sera considered comme prejugeant les vues de
l'une ou de l'autre partie contractante quant aux
limites des eaux territoriales, au point de vue du
droit international26. »

34. Les donnees qui precedent demontrent claire-
ment que l'unanimite en ce qui concerne l'etendue de
la mer territoriale fait defaut. Tous les auteurs le
constatent. Gidel s'exprime ainsi :

« II n'existe pas d'autre regie de droit international
concernant l'etendue de l'exercice des droits de
l'Etat riverain sur ses eaux adjacentes que la regie
minimum en vertu de laquelle tout Etat riverain
possede sur les eaux adjacentes a son territoire
jusqu'a une distance de 3 milles le faisceau des droits
inherents a la souverainete et au dela, pour certains
interfits determines, certaines competences fragmen-
taires ". »

35. G. Scelle fait observer :
« En realite, il n'existe aucune regie coutumiere-

ment etablie, mais seulement les regies fixees par les
Etats, soit de facon unilaterale, soit plus rarement,
de facon conventionnelle, et dont ils imposent le
respect dans la limite ou ils en ont le pouvoir... En
somme, c'est l'anarchie a8. »

36. Signalons, toutefois, que les Etats qui, lors de
la Conference de 1930, proclamaient la regie des 3 milles
repre^entaient 80% du tonnage mondial. Aussi
A. Pearce Higgins et Colombos estiment-ils pouvoir
affirmer :

« La limite des 3 milles est la vraie limite des eaux
territoriales M. Actuellement, ce sont les Etats sui-
vants qui adoptent la regie des 3 milles, ou bien
pure et simple, ou bien en la combinant seulement
avec une zone contigue pour les droits douaniers,
fiscaux et sanitaires (la seule zone contigue que la
Commission du droit international s'est declaree
prete a accepter) : Afrique du Sud, AUemagne,
Etats-Unis d'Amerique, Australie, Belgique, Chine,
Danemark, Grande-Bretagne, Indonesie, Israel, Ita-
lie, Japon et les Pays-Bas. »

37. Meme dans certains pays qui ont adopte l'etendue
de 3 milles, on exprime toutefois des doutes sur la
possibility de maintenir ce point de vue.

" Societe des Nations, Recueil des Traitis, vol. 102,
p. 105.

" Le droit international public de la mer (Paris, e"d.
Sirey, 1934), vol. I l l , p. 135.

18 Manuel de droit international public (Paris, 6d.
Domat-Montchrestien, 1948). p. 425.

29 The International Law of the Sea, 2e 6d. (Londres,
Longmans, Green and Co., 1951), p. 76. Voir aussi C. G.
Fenwick, International Law, 3e ed. (New York, Appleton-
Century-Crofts, Inc., 1948), p. 375-376.

38. « La maree irresistible des interets economiques,
politiques et sociaux — c'est ainsi que s'exprime
Joseph Walter Bingham so —

« se heurte a la doctrine anglo-americaine des
trois milles. Cette doctrine est condamnee. »

39. De l'avis d'Edwin Borchard
« logiquement, il n'y a pas de raison apparente pour
que les Etats-Unis d'Amerique demeurent indefini-
ment fideles a la regie des 3 milles. II semble qu'elle
g&ne les Etats-Unis plus qu'elle ne les avantage 31. »
40. Hyde fait observer :

« La communaute internationale se trouve ainsi
dans une situation particuliere du fait que l'applica-
tion d'une regie depuis longtemps consacree par
son droit des gens s2 mecontente un grand nombre
de ses membres. »

41. Weslake avait deja en 1910 appele la regie
«tout a fait desuete et inappropriee ».

42. Dans ces circonstances, le Rapporteur special
croit devoir constater qu'une proposition de fixer la
largeur a 3 milles n'aura aucune chance d'aboutir;
l'accord sur cette distance, soit de lege lata, soit de lege
ferenda, lui semble exclu. Le probleme exige neanmoins
une solution, car, en laissant a chaque Etat la liberte
absolue de fixer l'etendue de sa mer territoriale, on
affecterait d'une maniere inadmissible le principe de
la liberte de la mer.

43. A. Alvarez, dans son opinion dissidente jointe a
l'arret de la Cour internationale de Justice dans
l'affaire des pScheries (18 decembre 1951) ss, a affirme :

« Chaque Etat peut fixer l'etendue de sa mer
territoriale et la maniere de la compter, a condition
de le faire d'une maniere raisonnable, de pouvoir
surveiller ladite zone, d'y remplir les obligations que
le droit international lui impose, de ne pas violer les
droits acquis des autres Etats, de ne pas nuire a
l'interet general et de ne pas commettre d'abus du
droit. »

44. II est evident que ces criteres n'offrent pas la
precision juridique necessaire a une codification des
regies de droit.

45. M. Sibert" defend la these qu'il n'existe qu'une
serie de zones variables d'apres la nature de la protec-
tion qui s'y rattache et, en outre, variant tres souvent
de pays a pays. C'est surtout en France et en Italie que
cette theorie trouve des partisans. F. Florio ss, repre-
nant une these deja defendue par FItalien Sarpi en 1686
et par l'Argentin Storni en 1922 ", est d'avis qu'il ne
serait pas necessaire d'exiger l'uniformite en cette
matiere et que Ton pourrait adopter un systeme par
lequel des etendues differentes seraient fixees pour les

so Proceedings of the American Society of International
Law, 1940, p. 62.

81 American Journal of International Law, vol. 40 (1946)
p. 61.

82 International Law, 2e 6d. revisee (Boston, Little,
Brown and Co., 1947), vol. I, p. 455.

83 C.I.J., Recueil 1951, p. 150.
84 Traite de droit international public (Paris, Dalloz,

1951), p. 731.
86 II mare territoriale e la sua delimitazione (Milan,

A. Giuffre, 1947), p. 103.
38 Gidel, Le droit international public de la mer (Paris,

ed. Sirey, 1934), vol. I l l , p. 130-131.
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differentes parties de la cdte d'un pays et pour diffe-
rentes parties du monde. Le Rapporteur special ne
saurait accepter ces suggestions ; il partage l'opinion
de Gidel :

« Quant a definir ces exigences locales, c'est ce qui
est assurement fort malaise et laissera toujours la
porte ouverte aux discussions ". »

46. J. C. Azcarraga 38 preconise l'idee de fixer l'eten-
due de la mer en relation avec certains facteurs, comme
la superficie du territoire et le nombre de la population
du pays. Le Rapporteur special croit que cette propo-
sition ne presente aucune possibility de realisation
pratique.

47. Se rendant compte du fait qu'il existe un tres
fort courant d'opinion d'apres lequel, eu egard au
developpement de la technique et notamment a la
vitesse augmentee des navires, une etendue de 3 milles
ne sera plus satisfaisante, et tenant compte des diffe-
rentes opinions emises dans la Commission lors de sa
quatrieme session, le rapporteur special propose l'adop-
tion d'un article en vertu duquel les Etats pourront
fixer la limite de leur mer territoriale a une distance
de 12 milles de la cote au maximum, pourvu que les
interets de la navigation sous pavilion etranger soient
dument respectes. A cette fin, le droit de libre passage
dans la mer territoriale devra etre attribue a tous les
pavilions suivant les stipulations enoncees dans l'ar-
ticle 14 du nouveau projet. Les Etats auront des
droits de police douaniere, fiscale et sanitaire dans
toute l'etendue de la mer territoriale. Le fait que la
Commission s'est deja declaree prete a reconnaitre
une zone contigue jusqu'a 12 milles ou l'Etat riverain
pourra exercer le contrdle necessaire, afin de prevenir
les contraventions aux lois de police douaniere, fiscale
ou sanitaire, est de nature a faciliter l'adoption de cette
proposition. En ce qui concerne la pSche, l'Etat rive-
rain pourrait attribuer des droits exclusifs a ses ressor-
tissants dans la zone de 3 milles conformement a la
pratique generalement reconnue. Au dela de ces 3 milles
jusqu'a 12 milles on reconnaitra a l'Etat riverain dans
le domaine des pecheries seulement le droit de prendre
des mesures afin de proteger les richesses de la mer.
Ainsi l'Etat riverain peut prescrire, d'une part, dans
les zones de 12 milles, les mesures de protection des
ressources de la mer, pour lesquelles certains Etats
reclament la souverainete dans ces zones, tandis que,
d'autre part, les pecheurs etrangers ne sont pas menaces
d'une exclusion qui est la raison principale pour
laquelle d'autres Etats s'opposent a toute extension
de la mer territoriale. Toute discrimination en matiere
de mesuresj de protection au detriment des ressortis-
sants etrangers sera defendue.

48. Les differends sur la question de savoir si les
mesures prises ne depassent pas le cadre des mesures
de protection des richesses de la mer, ou si elles n'ont
pas un caractere discriminatoire au profit des propres
ressortissants, seront soumis a une procedure de conci-
liation et, faute d'accord, a l'arbitrage ou a une
procedure judiciaire.

" Ibid., p. 132.88 « Los derechos sobre la plataforma submarina »,
Revista Espanola de Derecho International, 1949, vol. II,
p. 47.

49. Des que l'organisme prevu par la Commission
dans l'article 2 de la partie 2 de son rapport de 1951
relative aux richesses de la mer sera institue, on pour-
rait envisager de lui donner egalement une competence
a ce sujet.

Article 5

Ligne de base
1. Comme regie generale et sous reserve des dispo-

sitions concernant les baies et les iles, l'etendue de
la mer territoriale se compte a partir de la laisse de
basse mer.

2. Exceptionnellement la ligne de base peut se
detacher de la laisse de basse mer, si les circonstances
rendent necessaire un regime special en raison des
profondes echancrures ou indentations de la cote ou
en raison des iles situees a proximite immediate de la
cote. En ce cas special la methode de ligne de base
reliant les points appropries de la cote peut etre adoptee.
Le trace des lignes de base ne peut s'eearter de facon
appreciable de la direction generale de la cote, et les
etendues de mer situees en de$a de cette ligne doivent
etre suffisamment liees aux domaines terrestres pour
etre soumises au regime des eaux interieures.

3. On entend par la laisse de basse mer celle qui est
indiquee sur la carte officielle employee par l'Etat
riverain, a condition que cette ligne ne s'ecarte pas
sensiblement de la laisse moyenne des plus basses
mers bimensuelles et normales. (Provisoirement re-
serve.)

4. Les elevations du sol, qui n'emergent qu'a maree
basse et qui sont situees partiellement ou totalement
dans la mer territoriale, sont considerees comme des
iles, lorsqu'il s'agit de determiner la limite exterieure
de la mer territoriale.

Commentaire

50. La Sous-Commission II de la Conference de 1930
avait fait accompagner son article sur la ligne de base
des observations suivantes :

« Pour calculer l'etendue de la mer territoriale, on
prendra pour base la laisse de basse mer en suivant
toutes les sinuosites de la cdte. II est fait abstraction :
1) du cas ou Ton serait en presence d'une baie ;
2) de celui ou existeraient des iles a proximite de la
cote ; 3) du cas d'un groupe d'iles ; ces trois cas
seront traites ulterieurement. II ne s'agit, dans cet
article, que du principe general.

« L'expression traditionnelle « laisse de basse mer »
peut revetir des sens divers et elle a besoin de preci-
sion. II existe un certain nombre de criteres qui,
dans la pratique des divers Etats, servent a determi-
ner la ligne en question. On a pris en consideration
notamment les deux criteres suivants : d'une part,
la ligne de basse mer indiquee sur la carte officielle
de l'Etat cfitier, d'autre part, la laisse moyenne des
plus basses mers bimensuelles et normales. On a
choisi le premier critere qui, du point de vue pratique,
a semble preferable. II est vrai que tous les Etats ne
possedent pas des cartes officielles publiees par leurs
propres services hydrographiques ; on a ete d'avis,
cependant, qu'il existe, dans chaque Etat riverain,
une carte adoptee en tant que carte officielle par les
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services de l'Etat, et on a choisi une expression qui
comprend egalement ces cartes.

« Les divergences resultant de l'adoption de cri-
teres differents dans les diverses cartes sont tres peu
importantes et pourraient etre negligees. Toutefois,
pour eviter des abus, on a ajoute que la ligne indi-
quee par la carte ne devrait pas s'ecarter sensiblement
du critere qu'on a considere comme etant le plus
exact: la laisse moyenne des plus basses mers bimen-
suelles et normales. II faut reconnaitre que le terme
« sensiblement » est assez vague ; vu cependant que,
d'une part, l'application de la stipulation n'est prevue
que pour les cas ou le manque de bonne foi serait
evident, et que, d'autre part, une precision serait
extremement difficile, on a cru pouvoir accepter cette
expression.

« Si une elevation du sol, qui emerge seulement a
maree basse, se trouve dans la mer territoriale d'un
continent ou d'une lie, elle a, conformement au
principe adopte dans la convention concernant les
pecheries dans la mer du Nord, de 1882, sa propre
mer territoriale.

« II est bien entendu que les dispositions de la
presente convention ne sont pas en general appli-
cables aux cdtes ordinairement ou constamment
prises dans les glaces 89. »

51. La Cour internationale de Justice, dans son
arre't du 18 decembre 1951, concernant l'affaire des
p^cheries, a reconnu que, pour mesurer la largeur de
la mer territoriale, « c'est la laisse de basse mer et non
celle de haute mer ou une moyenne entre ces deux
laisses qui a ete generalement adoptee par la pratique
des Etats 40. » Ce critere est, d'apres la Cour, le plus
favorable a l'Etat c6tier et met en evidence le caractere
de la mer territoriale comme accessoire du territoire*
terrestre.

52. En ce qui concerne la question de savoir si une
seche, pour etre prise en consideration, doit etre situee
a moins de 4 milles (largeur de la mer territoriale en
question) d'une terre emergeant en permanence, la
Cour fait observer ce qui suit :

« Les Parties sont egalement d'accord pour recon-
naitre qu'en cas d'une elevation qui ne decouvre
qu'a maree basse (d'une seche), la limite exterieure
a maree basse de cette elevation peut etre prise en
consideration comme point de base pour le calcul
de la largeur de la mer territoriale. Les conclusions
du Gouvernement du Royaume-Uni ajoutent une
condition qui n'est pas admise par la Norvege, a
savoir qu'une seche, pour etre prise ainsi en conside-
ration, doit €tre situee a moins de 4 milles d'une
terre emergeant en permanence. La Cour ne croit
pas devoir examiner cette question, la Norvege ayant
prouve, a la suite d'un examen contradictoire des
cartes, qu'en fait aucune seche utilisee par elle
comme point de base n'est distante de plus de
4 milles d'une terre qui emerge en permanence 41. »

39 Publications de la Societe des Nations, V. Questions
juridiqu.es, 1930. V. 14 (document C. 351. M. 145. 1930. V)
p. 131 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117. 1930. V), p. 11.

" C.I.J., Recueil 1951, p. 128.
41 C.I.J., Recueil 1951, p. 128.

53. La Cour a constate que trois methodes ont ete
envisagees pour assurer l'application de la regie de la
laisse de basse mer. La methode du trace parallele, qui
parait la plus simple, consiste a tracer la limite exte-
rieure de la ceinture de la mer territoriale en suivant
la cdte dans tous ses mouvements. D'apres la Cour,
cette methode peut etre appliquee sans difficultes a
une cdte simple, n'offrant pas trop d'accidents. Dans le
cas d'une cdte profondement decoupee d'indentations
ou d'echancrures ou bordee par un archipel tel que le
skjaergaard en Norvege, la ligne de base se detache de
la laisse de basse mer et ne peut etre obtenue que par
quelque construction geometrique. La Cour s'exprime
a ce sujet comme suit :

« On ne peut des lors persister a presenter la ligne
de la laisse de basse mer comme une regie qui oblige
a suivre la c6te dans toutes ses inflexions. On ne
peut pas non plus presenter comme des exceptions a
la regie les si nombreuses derogations qu'appelle-
raient les accidents d'une cdte aussi tourmentee : la
regie disparaitrait devant les exceptions. C'est tout
l'ensemble d'une telle cdte qui appelle l'application
d'une methode differente, celle de lignes de base se
detachant dans une mesure raisonnable de la ligne
physique de la cdte.

« II est vrai que les experts de la deuxieme Sous-
Commission de la deuxieme Commission de la Confe-
rence de 1930 pour la codification du droit interna-
tional ont formule la regie de la laisse de basse mer
d'une facon assez rigoureuse (« en suivant toutes les
sinuosites de la cdte »). Mais ils ont ete obliges d'ad-
mettre en meTne temps de nombreuses exceptions
relatives aux baies, iles a proximite de la cdte,
groupes d'iles. Dans la presente affaire, cette me-
thode du trace parallele, opposee a la Norvege dans
le memoire, a ete abandonnee dans la replique ecrite
puis dans la plaidoirie de 1'agent du Gouvernement
du Royaume-Uni. Par consequent, elle n'a plus
aucun interet pour la presente instance. « Au
contraire, dit la replique, la methode de la courbe
tangente ou, en anglais, envelopes of arcs of circle est
celle que le Royaume-Uni considere comme correcte.»

« La methode des arcs de cercle, d'un usage cons-
tant pour fixer la position d'un point ou d'un objet
en mer, est un procede technique nouveau en tant
que methode de delimitation de la mer territoriale.
Ce procede a ete propose par la delegation des Etats-
Unis a la Conference de 1930 pour la codification du
droit international. Son but est d'assurer l'applica-
tion du principe que la ceinture des eaux territoriales
doit suivre la ligne de la cdte. II n'a rien de juridi-
quement obligatoire, ainsi que le conseil du Gouver-
nement du Royaume-Uni l'a reconnu dans sa
replique orale. Dans ces conditions, et bien que
certaines conclusions du Royaume-Uni se fondent
sur l'application de la methode des arcs de cercle,
la Cour estime qu'il n'y a pas lieu de s'attacher a
l'examen de ces conclusions en tant que basees sur
cette methode.

« Le principe selon lequel la ceinture des eaux
territoriales doit suivre la direction generate de la
cdte permet de fixer certains criteres valables pour
toute delimitation de la mer territoriale et qui seront
degages plus loin. La Cour se borne ici a constater
que, pour appliquer ce principe, plusieurs Etats ont
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juge necessaire de suivre la methode des lignes de
base droites et qu'ils ne se sont pas heurtes a des
objections de principe de la part des autres fitats.
Cette methode consiste a choisir sur la ligne de la
laisse de basse mer des points appropries et a les
reunir par des lignes droites. II en est ainsi, non
seulement dans les cas de baies bien caracterisees,
mais aussi dans des cas de courbes mineures de la
cdte, ou il ne s'agit que de donner a la ceinture des
eaux territoriales une forme plus simple 42. »

54. Le rapporteur special croit devoir interpreter
l'arret de la Cour, rendu en ce qui concerne le point en
question avecunemajorite de 10 voix contre 2, comme
l'expression du droit en vigueur; par consequent, il
s'en est inspire lors de la redaction de l'article. Le
second alinea de l'article reflete le point de vue de la
Cour, exprime dans l'arret, concernant une c6te pre-
sentant de profondes echancrures. Le rapporteur spe-
cial a cru devoir maintenir, dans le premier alinea,
comme regie generate, le principe pose par la deuxieme
Sous-Commission dans le premier alinea de son article.
La condition que la laisse de basse mer indiquee sur la
carte officielle employee par l'fitat riverain ne s'ecarte
pas sensiblement de la laisse moyenne des plus basses
mers bimensuelles et normales a aussi ete maintenue.
Quoique la Cour ne se soit pas prononcee a cet egard,
le rapporteur special croit pouvoir conserver egalement
le troisieme alinea de l'article de la Sous-Commission
qui paratt maintenant comme le quatrieme alinea de
l'article 5.

55. II resulte de cette disposition qu'une distinction
a etc faite a ce sujet entre les iles et les seches. Une
ile, d'apres l'article 9, comporte une mer territoriale qui
lui est propre ; une seche est seulement assimilee a cet
egard a une ile, quand elle est situee partiellement ou
totalement dans la mer territoriale s'etendant devant
la cdte. S'il s'agit d'une seche situee en dehors de la
mer territoriale, on ne lui reconnait pas une mer terri-
toriale qui lui est propre. Le rapporteur fait toutefois
observer qu'il n'existe pas une unanimite complete a
cet egard.

56. Le decret de l'Arabie Saoudite en date du 28 mai
1949 fixant l'etendue de la mer territoriale a 6 milles
stipule dans l'article 4 :

" The inland waters of the Kingdom include :
" the waters above and landward from any shoal not

more than twelve nautical miles from the mainland or
from a Saudi Arabian island."

Article 6
(Provisoirement reserve)

Baies

Pour les baies dont un seul Etat est riverain, l'eten-
due de la mer territoriale sera mesuree a partir d'une
ligne droite tiree en travers de I'ouverture de la baie;
si I'ouverture de la baie excede 10 milles, cette ligne
eera tiree en travers de la baie dans la partie la plus
rapprochee de l'entree, au premier point ou I'ouverture
n'excedera pas 10 milles.

Commentaire

57. La Sous-Commission II de la Conference de 1930
avait fait a ce sujet les observations suivantes :

« II est admis que la ligne de base fournie par les
sinuosites de la cdte ne doit pas etre maintenue
indistinctement. Quand il s'agit d'une echancrure
qui n'a pas une tres grande largeur a son entree, il
y a lieu de considerer cette baie comme faisant partie
des eaux interieures. Les opinions etaient partagees
quant a la largeur a laquelle il fallait s'arreter.
Plusieurs delegations ont exprime l'avis que le
caractere d'eaux interieures devait Stre attribue aux
baies dont l'ouverture n'excede pas 10 milles ; une
ligne fictive serait tracee en travers de la baie, entre
les deux points les plus avances, et cette ligne servi-
rait de base pour la determination de l'etendue des
eaux territoriales. Si l'ouverture de la baie excede
10 milles, il y aura lieu de tirer cette ligne fictive
au premier point, a partir de l'entree, ou la largeur
de la baie n'excedera pas 10 milles. C'est le systeme
qui a ete adopte entre autres dans la Convention
du 6 mai 1882 sur la peche dans la Mer du Nord.
D'autres delegations ne voulaient considerer les
eaux d'une baie comme eaux interieures que si les
deux zones de mer territoriale se rencontraient a
l'ouverture de la baie, en d'autres termes, si l'ou-
verture n'excedait pas le double de l'etendue de la
mer territoriale. Pour les fitats qui etaient en faveur
d'une etendue de mer territoriale de 3 milles, l'ou-
verture ne devrait done pas exceder 6 milles. Les
partisans de cette derniere opinion craignaient
notamment que l'adoption d'une plus grande largeur
des lignes fictives tracees en travers des baies fut
de nature a compromettre le principe enonce a
l'article precedent tant qu'on n'aurait pas fixe les
conditions qu'une echancrure doit remplir pour
presenter le caractere essentiel d'une baie. La majo-
rite des delegations a pu tomber d'accord sur une
largeur de 10 milles pourvu qu'on adoptat en meme
temps un systeme permettant de denier le caractere
de baie aux echancrures de peu de profondeur.

« Toutefois, ces systemes ne seront susceptibles
d'une application pratique que si les Etats riverains
mettent les marins a me"me de savoir comment ils
doivent considerer les differentes echancrures de la
cdte.

« Deux systemes ont ete proposes ; on les trouvera
annexes aux observations a cet article. La Sous-
Commission ne s'est pas prononcee sur ces sys-
temes, elle a voulu reserver la possibility d'envisager,
soit d'autres systemes, soit la modification de l'un
ou l'autre des systemes presentes " . »

58. La Cour internationale de Justice, dans son
arret du 18 decembre 1951 concernant l'affaire des
pecheries, a fait observer que, si la regie des 10 milles
en ce qui concerne les baies a ete adoptee par certains
£tats, aussi bien dans leurs lois nationales que dans
leurs traites et conventions, et si quelques decisions
arbitrales en ont fait application entre ces fitats,
d'autres fitats, en revanche, ont adopte une limite

" Ibid., p. 129-130.

43 Publications de la Societe des Nations, V. Questions
juridiques, 1930. V. 14 (document C. 351. M. 145. 1930. V)
p. 131-132 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117. 1930. V), p. 11-12.
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differente. La Cour est d'avis qu'en consequence la
regie des 10 milles n'a pas acquis l'autorite d'une regie
generate de droit international ".

59. Le rapporteur special a tout de meme insere
l'article de la Sous-Commission dans l'article 6, puisque
la tache de la Commission ne se borne pas a codifier le
droit existant, mais comprend egalement la preparation
du developpement progressif du droit. II ne s'ensuit
point que la regie des 10 milles s'appliquerait a un
fitat comme la Norvege qui s'est toujours elevee contre
toute tentative de Fapplication de cette regie a sa
cdte pour des raisons dues a la formation geographique
de celle-ci. Etant donne que le trace de la ligne de
base dans les baies constitue un probleme tres compli-
que — Gidel y consacre dans son livre pas moins
de 77 pages — il est impossible au rapporteur special
de developper les differents points de vue dans le
cadre de ce rapport. La question pourrait etre reservee
a une etude ulterieure, avec l'aide d'experts en cette
matiere.

60. La Sous-Commission de 1930 s'est placee au
point de vue qu'il fallait adopter en m&me temps un
systeme permettant de denier le caractere de baies aux
echancrures de peu de profondeur. Deux systemes
avaient ete proposes *5, mais la Sous-Commission ne
s'est pas prononcee sur ces systemes et elle a voulu
reserver la possibility d'envisager soit d'autres sys-
temes, soit les modifications de Tun ou l'autre des
systemes preconises.

61. Le rapporteur special est d'avis qu'il s'agit ici
d'une question technique bien compliquee, qui sort
du cadre juridique trace aux travaux de la Commission
du droit international. Le rapporteur special propose
done que, dans cette premiere phase de ses travaux,
la Commission s'abstienne de se prononcer a ce sujet.
Elle pourrait reprendre ce point avec l'assistance
d'experts dans une phase plus avancee de ses travaux.

Article 7

Ports
Devant les ports, les installations permanentes qui

s'avancent le plus vers le large sont considerees comme
faisant partie de la cote, aux fins de la delimitation
de l'etendue de la mer territoriale.

Commentaire

62. Cet article est identique a celui du reglement
de 1930 ". Le rapporteur special s'est borne a faire
observer que les eaux du port, jusqu'a une ligne
tracee entre les deux ouvrages fixes les plus avances,
constituent des eaux interieures de l'Etat riverain.

44 C.I.J., Recueil 1951, p. 13.46 Voir les appendices A et B au rapport de la Sous-
Commission, publications de la Societe des Nations,
V. Questions juridiqu.es, 1930. V. 14 (document C. 351.
M. 145. 1930. V), p. 132 ; V. Questions juridiques, 1930.
V. 9 (document C. 230. M. 117. 1930. V), p. 12.

48 Publications de la Soci<?t£ des Nations, V. Questions
juridiqnes, 1930. V. 14 (document C. 351. M. 145. 1930.
V), p. 133 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117. 1930. V), p. 12.

Article 8

Rades
Les rades qui servent au chargement, au decharge-

ment et au mouillage des navires et qui, a cet effet,
ont fait Fobjet d'une delimitation de la part de l'Etat
riverain sont comprises dans la mer territoriale de
cet Etat, bien qu'elles puissent en partie etre situees
en dehors du trace general de la mer territoriale.
L'Etat riverain doit indiquer quelles rades sont effec-
tivement employees a cet usage et quelles en sont
les limites.

Commentaire
63. Le rapport de 1930 s'est exprime comme suit :

« II avait ete propose d'assimiler aux ports les
rades qui servent au chargement et au dechargement
des navires. Ces rades auraient alors ete considerees
comme des eaux interieures, et la mer territoriale
aurait ete mesuree a partir de la limite exterieure
de la rade. On n'a pas cru devoir se rallier a cette
proposition. Tout en reconnaissant que l'Etat rive-
rain doit pouvoir exercer sur la rade des droits de
contrdle et de police speciaux, on a juge excessif de
considerer les eaux en question comme eaux inte-
rieures, ce qui pourrait avoir comme consequence
que le passage inoffensif des navires de commerce y
soit interdit. On a suggere, pour satisfaire a ces
objections, de reconnaitre expressement le droit de
passage dans ces eaux. Du point de vue pratique,
les differences principales entre«ces eaux interieures »
et la mer territoriale auraient consiste en ce que les
rades auraient eu une zone de mer territoriale qui
Ieur aurait ete propre. Mais, puisqu'on n'a pas juge
necessaire d'accorder une pareille zone, on est
tombe d'accord sur une solution suivant laquelle
les eaux de la rade sont comprises dans la mer terri-
toriale de 1'fitat, meme si elles s'etendent en dehors
du trace general de cette mer 47. »

Article 9

lies
Chaque ile comporte une mer territoriale qui lui

est propre. Une ile est une etendue de terre, entouree
d'eau, qui se trouve d'une maniere permanente au-
dessus de la maree haute.

Commentaire

64. Le texte de cet article a ete emprunte au rap-
port de 1930 ; il etait accompagne des observations
suivantes :

« La definition du terme ile n'exclut pas les iles
artificielles, pourvu qu'il s'agisse de veritables frac-
tions de territoire, et non pas de travaux d'art
flottants, de balises ancrees, etc. Le cas d'une ile
artificielle erigee pres de la delimitation entre les
zones territoriales de deux pays est reserve.

« Une elevation du sol, qui emerge seulement a
maree basse, n'est pas considered, aux fins de cette
convention, comme une ile (Voir toutefois la dispo-
sition ci-dessus concernant la ligne de base48.) »

47 Ibid., p. 133 et p. 14, respectivement.
48 Ibid.
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65. En ce qui concerne les phares, eriges en haute
mer, le rapporteur special voudrait se referer aux obser-
vations suivantes de Pearce Higgins et Colombos " :

« L'absence de toute mention de « rochers » dans la
Convention de 1882 pour regler la police de la peche
dans la mer du Nord a fait naitre quelques doutes
en ce qui concerne les phares eriges sur les rochers
Eddystone, le Bell Rock et les Seven Stones Rocks,
au large des iles Scilly. Pour ce qui est des Eddystone,
le Gouvernement britannique s'est abstenu de vou-
loir etendre sur eux sa juridiction territoriale pro-
bablement parce que ces rochers ne sont pas constam-
ment emerges a maree haute. Sir Charles Russel,
dans les arguments qu'il a presentes au cours de
l'arbitrage relatif a 1'affaire de la mer de Behring,
a soutenu qu'un phare construit sur un rocher ou
sur des piliers enfonces dans le lit de la mer « devient,
pour autant qu'il s'agit du phare lui-meme, partie
integrante du territoire de l'Etat qui l'a edifie et
beneficie de tous les droits attaches a la protection
du territoire ». Westlake ne voudrait voir dans cette
these qu'une affirmation du droit a 1'immunite
contre toute intrusion et toute degradation ainsi que
de 1'autorite et de la juridiction exclusives de l'Etat
territorial.«II serait difficile d'admettre qu'un simple
rocher surmonte d'un edifice, qui ne saurait etre
arme de maniere a pouvoir controler effectivement
les eaux contigues, puisse etre la source d'un pre-
tendu droit d'occupation s'exercant sur elles, qui
transformerait une vaste etendue de mer en eaux
territoriales60. » Le recif rocheux sur lequel est
erige le phare d'Eddystone est immerge a maree
haute,«mais il emerge sur une superficie de 500 yards
carres a la maree basse des mortes-eaux » ".

« En ce qui concerne le rocher de Bell Rock, qui se
trouve a environ 10 milles a l'est-sud-est d'Arbroath
et qui est surmonte d'un phare, l'exploitation des
pecheries avoisinantes par des p6cheurs etrangers a
donne lieu a des reclamations. Ce rocher est, lui
aussi, entierement immerge a maree haute; aux
marees basses du printemps, il emerge de quatre
pieds et le sommet du rocher est a peine visible a la
maree basse des mortes-eauxM. On ignore si le
Gouvernement britannique a soutenu que les eaux
contigues a ce recif soient des eaux territoriales, mais
il est egalement probable que les considerations qui
s'appliquent aux rochers Eddystone sont egalement
valables a l'egard de Bell Rock.

« Les Seven Stones Rocks, auxquels est amarre un
bateau-phare, constituent un recif s'etendant sur
une longueur d'environ 1 mille au large des iles
Scilly, a une distance approximative de 7 milles de
Land's End. Aucune partie des rochers n'emerge a
la maree basse des mortes-eaux. II n'est pas soutenu
que ces rochers soient situes dans les eaux territo-
riales britanniques BS. Ce refus d'affirmer sa juridic-

*" The International Law of the Sea, 2e 6d. (Londres,
Longmans, Green and Co., 1951), p. 81-82.

60 Westlake, International Law, vol. I (Cambridge,
University Press, 1910), p. 190.

61 Fulton, The Sovereignly of the Sea (Edinburgh,
William Blackwood and Sons, 1911), p. 642.

62 Ibid.
» Ibid., p. 642-643.

tion sur eux est cite par Westlake" comme un
exemple d'attitude « plus moderee » que celle qui
fut adoptee par l'Espagne au debut du xixe siecle,
lorsqu'elle a revendique les iles Falkland en alle-
guant qu'elles dependaient du continent. »

66. Le rapporteur special rappelle que, dans le projet
d'articles relatifs au plateau continental adopte par la
Commission du droit international en 1951, la Commis-
sion etait d'avis que les installations erigees pour
l'exploration du plateau continental et l'exploitation
de ses sources naturelles n'auraient pas le statut d'iles
pour ce qui est de la delimitation de la mer territoriale,
mais que des zones de securite, dans lesquelles peuvent
etre prises les mesures necessaires a la protection de ces
installations, pourraient etre etablies autour de celles-ci
jusqu'a une distance raisonnable " . On pourrait adop-
ter le meme point de vue vis-a-vis des phares eriges sur
des rochers, au cas ou ces derniers emergent seulement
a maree basse.

Article 10
(Provisoirement reserve)

Groupes d'iles
En ce qui concerne un groupe d'iles (archipel)

et les iles situees le long de la cote, la ligne des 10 milles
est adoptee comme ligne de base.

Comm enlaire

67. Tout en formulant une observation dans le sens
de la premiere phrase de l'article propose, la Sous-
Commission II de la Conference de 1930 a ete d'avis
qu'a defaut de precisions techniques on devrait aban-
donner l'idee de formuler un texte a ce sujet ".

68. La Cour, dans son arret du 18 decembre 1951
concernant 1'affaire des pecheries, a fait a cet egard les
observations suivantes :

« La Cour aborde maintenant le probleme de la
longueur des lignes de base tirees a travers les eaux
situees entre les diverses formations du skjaergaard.
Ici, le Gouvernement du Royaume-Uni, s'appuyant
sur l'analogie avec la pretendue regie generale des
10 milles relative aux baies, soutient encore que la
longueur des lignes droites ne peut exceder 10 milles.

« A cet egard, la pratique des Etats ne permet de
formuler aucune regie generale de droit. Les tenta-
tives qui ont ete faites pour soumettre les groupes
d'iles ou les archipels cdtiers a des conditions ana-
logues aux limitations concernant les baies (distance
des iles ne depassant pas la double mesure des eaux
territoriales ou 10 ou 12 milles marins) ne sont pas
sorties du stade des propositions ". »

69. Le rapporteur special a insere l'article 10 non
pas comme expression du droit en vigueur, mais comme
base de discussion dans le cas ou la Commission vou-

« Op. cit., p. 119.
66 Projets d'articles relatifs au plateau continental et

aux sujets voisins. Partie I, art. 6. Voir document A/1858,
p. 24, ou document A/CN. 4/49, p. 2.

68 Publications de la Soctete" des Nations, V. Questions
juridiques, 1930. V. 14 (document C. 351. M. 145.1930.
V), p. 133 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117. 1930. V), p. 13.

" C.I.J., Recueil 1951, p. 131.
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drait etudier un texte envisageant le developpement
progressif du droit international a ce sujet.

70. A toutes fins utiles, le rapporteur special fait
observer que le systeme preconise n'est pas jusqu'a
present generalement suivi. Le decret du Gouvernement
de l'Arabie Saoudite en date du 28 mai 1949 stipule
dans l'article 4 :

" The inland waters of the Kingdom include:
" the waters between the mainland and a Saudi

Arabian island not more than twelve nautical miles
from the mainland ; and the waters between Saudi
Arabian islands not farther apart than twelve nautical
miles. "

Article 11

Detroits

1. Dans les detroits qui servent de passage entre
deux parties de la haute mer, la mer territoriale sera
delimitee de la meme maniere que devant les
autres parties de la cote, meme quand un seul
Etat est riverain.

2. Lorsque la largeur depasse l'etendue des deux
zones de mer territoriale, les eaux comprises entre
ces deux zones forment des parties de la haute mer.
An cas oil cette delimitation aurait pour resultat de
laisser une zone de mer, dont la largeur ne depasse
pas 2 milles, enclavee dans la mer territoriale, cette
zone pourra etre assimilee a la mer territoriale.

Commentaire

71. Le texte est identique a celui propose en 1930.
Ce texte etait accompagne des observations suivantes :

« A l'interieur des detroits auxquels se refere cet
article, les zones de mer baignant les cdtes consti-
tuent des eaux territoriales, de meme que devant
toute autre partie de la cdte. La zone de mer entre
les deux rives ne pourra etre considered comme fai-
sant partie des eaux interieures, meme si les deux
bandes de mer territoriale se touchent et si les deux
rives appartiennent au meme fitat. Les regies concer-
nant l'adoption de la ligne de demarcation entre les
eaux interieures et les eaux territoriales sont les
memes que devant les autres parties de la cdte.

« Lorsque la largeur depasse, dans tout le detroit,
la somme des largeurs des deux bandes de mer
territoriale, il existe dans tout le detroit un chenal
de haute mer. Si, au contraire, la largeur dans tout
le detroit est inferieure a l'etendue des deux zones
de mer territoriale, les eaux du detroit seront des
eaux territoriales. D'autres cas peuvent se presenter
et se presentent en effet: la largeur du detroit est, a
certains endroits, superieure, a d'autres endroits,
egale ou inferieure a l'etendue totale des deux bandes
de mer territoriale. Dans ces cas, des portions de
haute mer pourront se trouver enclavees dans les
eaux territoriales. On a ete d'avis qu'il n'y avait pas
de motifs valables pour denier a ces portions de mer
enclavees — et qui peuvent avoir une assez grande
superficie — le caractere de haute mer. Neanmoins,
s'il ne s'agit que de portions d'une importance
minime, on peut, pour des raisons pratiques, les
assimiler aux eaux territoriales. Toutefois, ces excep-

tions seront limitees a celles de ces « enclaves »-
maritimes dont la largeur ne depasse pas 2 milles
marins.

« De meme que dans les cas des baies dont plu-
sieurs iStats sont riverains, on s'est abstenu de donner
des regies concernant le trace de la ligne de demar-
cation entre les eaux territoriales dans les detroits
ou il y a deux ou plusieurs fitats riverains, et ou la
largeur est inferieure a l'etendue des zones de mer
territoriale.

« L'article se borne a donner des regies pour les
detroits qui servent de passage entre deux parties
de la haute mer. On a laisse de c6te le regime des
detroits qui ne donnent acces qu'a des eaux inte-
rieures. Pour ces detroits, les regies concernant les
baies et le cas echeant les iles restent applicables ". »
(Pour le droit de passage des navires de guerre dans

les detroits, voir l'article 22.)

Article 12

Delimitation de la mer territoriale
a Vembouchure d'un fleuve

1. Si un fleuve se jette dans la mer sans estuaire,
les eaux du fleuve constituent des eaux interieures
jusqu'a une ligne tiree a travers I'embouchure suivant
la direction generate de la cote, quelle que soit la
largeur.

2. Si le fleuve se jette dans la mer par un estuaire,
les regies applicables aux baies s'appliquent a cet
estuaire.

Commentaire

72. Cet article a ete presente par la Sous-Commission
II de la Conference de 1930 sans commentaire".
C'est, en effet, ce critere qui est le plus generalement
adopte. II presente toutefois la difficulty que l'estuaire
n'est pas susceptible d'une definition generate, suffi-
samment ferme ; pour etablir si Ton se trouve en
presence d'un estuaire, il faut prendre en consideration,
notamment, l'ecartement et la nature des cotes, la
nature des atterrissements, les courants, etc. 60.

Article 13
(Provisoirement reserve)

Delimitation de la mer territoriale de deux Etats

C h a p i t r e III

DROIT DE PASSAGE

Article 14

Signification du droit de passage
1. Le « passage » est le fait de naviguer dans la

mer territoriale, soit pour la traverser, sans entrer
dans les eaux interieures, soit pour se rendre dans les

68 Publications de la Soci6t<5 des Nations, V. Questions
juridiques, 1930. V. 14 (document G. 351. M. 145. 1930.
V), p. 133-134; V. Questions iuridiques, 1930. V. 9
(document C. 230. M. 117.1930. V), p. 13-14.

68 Ibid., p. 134 et p. 14, respectivement.
60 Gidel, op. cit., vol. I l l , p. 613-614.
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•eaux interieures, soit pour prendre le large en venant
des eaux interieures.

2. Un passage n'est pas inoffensif lorsque le navire
utilise la mer territoriale d'un Etat riverain aux fins
d'accomplir un acte portant atteinte a la securite,
a 1'ordre public ou aux interets fiscaux de cet Etat.

3. Le passage comprend eventuellement le droit
de stoppage et le mouillage, mais seulement dans la
mesure ou l'arret et le mouillage constituent des inci-
dents ordinaires de navigation ou s'imposent au navire
•en etat de relache forcee ou de detresse.

Commentaire

73. Comme le dit Oppenheim ei, c'est la conviction
commune que chaque Etat, en vertu du droit inter-
national coutumier, a le droit d'exiger qu'en temps
de paix il sera permis a ses navires, autres que les
navires de guerre, de passer d'une maniere inoffensive
par la mer territoriale d'un autre Etat. Un tel droit
est la consequence de la liberte de la haute mer. Le
droit de passage inoffensif paraft Stre reconnu par la
plupart des auteurs 6a.

74. L'article est adapte a celui qui figurait dans le
rapport de la deuxieme commission de 1930. II etait
accompagne des observations suivantes :

« Pour qu'il puisse &tre question d'un passage
qui n'est pas inoffensif, il faut qu'il s'agisse d'une
utilisation de la mer territoriale aux fins d'accomplir
un acte portant atteinte a la securite, a 1'ordre
public, ou aux intere'ts fiscaux del'Etat. Ilimportepeu
que l'intention d'accomplir cet acte ait deja existe
ou non au moment ou le navire est entre dans la
mer territoriale. Le passage cesse d'etre inoffensif
s'il est fait abus du droit accorde par le droit inter-
national et defini dans le present article; en pareil
cas, l'Etat riverain reprend sa. liberte d'action.
L'expression « interets fiscaux » doit etre interpretee
dans un sens large, comprenant tous les interets
douaniers. Les interdictions d'importation, d'expor-
tation et de transit, mSme quand elles n'ont pas
ete edictees a des fins fiscales, mais par exemple a
des fins sanitaires, sont couvertes par les termes
employes au second alinea.

« D'autre part, il faut relever que, dans le cas
ou un Etat aurait contracts des obligations inter-
nationales comportant la liberte du transit sur son
territoire, soit d'une maniere generate, soit au
benefice de certains Etats, les obligations qu'il
aurait ainsi assumees s'appliquent egalement a
la traversee de la mer territoriale. De meme, en ce
qui concerne l'acces aux ports ou aux voies navi-
gables, les facilites que l'Etat aurait accordees en
vertu d'obligations internationales concernant le
libre acces aux ports, ou la navigation sur ces voies
d'eau, ne sauraient Stre mises en echec par des
mesures prises dans les parties de la mer territoriale

qui constituent raisonnablement des voies d'acces
auxdits ports ou aux voies navigables 6S. »

Section A. — Nauires autres que les navires de guerre

Article 15

Droit de passage inoffensif dans la mer territoriale

1. L'Etat riverain ne peut entraver le passage inof-
fensif des navires etrangers dans la mer territoriale.

2. II est tenu d'user des moyens dont il dispose
pour sauvegarder dans la mer territoriale le principe
de la liberte des communications et de ne pas laisser
utiliser ces eaux aux fins d'actes contraires aux droits
d'autres Etats.

Commentaire

75. Le premier alinea de l'article a ete emprunte
a celui de l'article 4 du rapport de 1930. Les observa-
tions etaient libellees comme suit :

« L'expression « navires autres que les batiments
des marines de guerre » comprend, non seulement
les navires de commerce, mais encore les batiments
tels que les yachts, les poseurs de cable, etc., qui
ne sont pas des batiments appartenant aux forces
navales d'un Etat au moment du passage •*. »

76. L'article 4 de 1930 contenait un deuxieme alinea
conc î dans les termes suivants : « Les navires sous-
marins ont l'obligation de passer en surface65. »
Puisque contrairement a ce qu'on prevoyait en 1930,
les navires sous-marins commerciaux n'ont pas acquis
d'importance pratique, il semble superflu d'inserer
une stipulation en cette matiere.

77. Le droit de passage inoffensif, reconnu aux
navires etrangers, entraine pour l'Etat riverain le
devoir de ne pas permettre 1'usage de ces eaux de
maniere a nuire aux interets des autres Etats. C'est
ce qu'a declare la Cour internationale de Justice, le
9 avril 1949, dans l'affaire du detroit de Corfou :
« Les obligations qui incombaient aux autorites alba-
naises consistaient a faire connaitre, dans l'interet de
la navigation en general, l'existence d'un champ de
mines dans les eaux territoriales... Ces obligations
sont fondees... sur certains principes generaux et bien
reconnus tels que des considerations elementaires
d'humanite..., le principe de la liberte des commu-
nications maritimes et l'obligation, pour tout Etat,
de ne pas laisser utiliser son territoire aux fins d'actes
contraires aux droits d'autres Etats 66. »

78. Le rapporteur special est d'avis que cette idee
pourrait etre exprimee dans le texte de l'article. A
cette fin il a propose d'aj outer le second alinea.

61 International Law, 7e ed. (Londres, Longmans,
Green and Co., 1948), vol. I, par. 188.

62 Voir, pour une argumentation contraire, Quadri,
Le navi private nel diritto internazionale (Milan, A. Giuffre,
1939), p. 53-61.

83 Publications de la Socie'te des Nations, V. Questions
juridiques, 1930. V. 14 (document C. 351. M. 145. 1930.
V), p. 127 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117.1930. V), p. 7.

" Ibid.
66 Ibid.
•• C.I.J., Recueil 1949, p. 22.
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Artich 16

Mesures a prendre par VEtat riverain

Le droit de passage ne fait pas obstacle a ce que
l'Etat prenne toutes les mesures necessaires pour
prevenir, dans la mer territoriale, toute atteinte a sa
securite, a son ordre public et a ses interets fiscaux,
et, en ce qui concerne les navires se rendant dans les
eaux interieures, toute violation des conditions aux-
quelles l'admission de ces navires est subordonnee.

Commentaire

79. Le meme article a deja paru comme article 5
dans le rapport de 1930. Les observations etaient
libellees comme suit :

« L'article attribue a 1'Etat riverain le droit de
verifier, le cas echeant, le caractere inoffensif du
passage et de prendre les mesures necessaires pour
prevenir toute atteinte a sa securite, son ordre public,
de ses interets fiscaux. Toutefois, afin de ne pas
entraver inutilement la navigation, l'Etat riverain
sera tenu de faire usage de ce droit avec beaucoup
de circonspection. Quant aux navires dont l'intention
de toucher un port a ete constatee, la competence
de l'Etat est plus grande et comporte notamment
le droit de verification des conditions d'admission ".»

Article 17

Devoirs des navires Strangers dans le passage

1. Les navires etrangers qui usent du droit de
passage devront se conformer aux lois et reglements
edictees, en conformite avec la coutume internationale,
par l'Etat riverain, notamment en ce qui concerne:

a) La securite du trafic et la conservation des passes
et du balisage;

b) La protection des eaux de l'Etat riverain contre
les diverses pollutions auxquelles elles peuvent etre
exposees du fait des navires ;

c) La conservation des richesses de la mer terri-
toriale ;

d) Les droits de peche, de cbasse et droits analogues
appartenant a l'Etat riverain.

2. L'Etat riverain ne peut, toutefois, etablir une
discrimination entre les navires etrangers de natio-
nalites diverses, ni, sauf en ce qui concerne la peche
et la chasse, entre les navires nationaux et les navires
etrangers.

Commentaire

80. L'article est identique a l'article 6 de 1930.
II etait accompagne des observations suivantes :

« Le droit international a, depuis longtemps,
reconnu a l'Etat riverain le droit d'edicter, dans
1'interSt general de la navigation, les reglements

speciaux qui s'appliqueront aux navires exercant
le droit de passage dans la mer territoriale. Les
principaux pouvoirs que le droit international a
jusqu'a present reconnu appartenir a cet effet a
l'fitat riverain sont definis dans l'article.

« On n'a pas juge opportun d'inserer une stipu-
lation d'apres laquelle le droit de passage inoffensif
s'etend aux personnes et aux marchandises se trou-
vant a bord. II va de soi qu'on n'a point eu l'intention
de limiter le droit de passage aux seuls navires, et
qu'on a voulu comprendre aussi les personnes et
les biens qui se trouvent a bord. Une pareille stipu-
lation, cependant, aurait ete, d'autre part, incomplete,
parce qu'elle ne fait pas mention, par exemple, de
la correspondance postale et des bagages des voya-
geurs ; elle va, d'autre part, trop loin, parce qu'elle
semble exclure tout droit de l'fitat riverain de pro-
ceder a l'arrestation d'une personne ou a la saisie
de marchandises se trouvant a bord.

L'expression « edictes » doit e*tre comprise dans
le sens que les lois et reglements devront etre dument
publies. II va de soi que les navires qui enfreignent
les lois ou reglements regulierement edictes sont
justiciables de la juridiction de l'fitat riverain.

« Le dernier alinea a une portee plus generate;
il ne se refere pas seulement aux lois et reglements
qui pourraient etre edictes, mais a toutes mesures
prises par 1'fitat riverain aux fins de cet article »8. »

Article 18

Taxes a percevoir sur les navires etrangers

1. H ne peut etre percu de taxes sur les navires
etrangers en raison de leur simple passage dans la
mer territoriale.

2. Des taxes ne peuvent etre percues sur un navire
etranger passant dans la mer territoriale qu'en remu-
neration de services particuliers rendus a ce navire.
Ces taxes seront percues sans discrimination.

Commentaire
81. L'article reproduit l'article 7 de 1930; ledit

article etait accompagne des observations suivantes :
« Le but de cet article est d'exclure des taxes qui

correspondent a des services generaux rendus a la
navigation (droit de phare, de balisage, etc.), et de
n'admettre que la remuneration d'un service specia-
lement rendu au navire (taxe de pilotage, de remor-
quage, etc.). Ces taxes devront etre appliquees dans
des conditions d'egalite.

« La stipulation du premier alinea comprendra le
cas de sejour force dans la mer territoriale, dans les
conditions prevues a l'article 3, dernier alinea •». »

Article 19

Arrestation a bord d'un navire etranger
1. L'Etat riverain ne peut proceder, a bord d'un

navire etranger passant dans la mer territoriale, a
l'arrestation d'une personne ou a des actes d'instruc-

" Publications de la Societe des Nations, V. Questions
juridiques, 1930. V. 14 (document C. 351. M. 145. 1930.

68 Ibid., p. 127-128 et p. 7-8, respectivement.
" Ibid., p. 128 et p. 8, respectivement. L'article 3 men-V), p. 127 ; V. Questions juridiques, 1930. V. 9 (document tionne dans le passage cite, correspond a l'article 14 de

C. 230. M. 117.1930. V), p. 7. notre texte.
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tion a raison d'une infraction penale commise a bord
de ce navire lors dudit passage, que dans Pun ou l'autre
des cas ci-apres:

a) Si les consequences de l'infraction s'etendent
-hors du navire;

b) Si l'infraction est de nature a troubler la paix
publique du pays, ou le bon ordre dans la mer terri-
toriale ;

c) Si l'assistance des autorites locales a ete demandee
par le capitaine du navire, ou le consul de l'Etat dont
le navire bat pavilion.

2. Les dispositions ci-dessus ne portent pas atteinte
au droit de l'Etat riverain de proceder a des arresta-
tions, ou a des actes d'instruction prevus dans sa
legislation, a bord d'un navire Stronger qui stationne
dans la mer territoriale, ou bien qui passe dans la mer
territoriale en provenance des eaux interieures.

3. Toutefois, 1'autorite locale doit tenir compte des
int£rets de la navigation a l'occasion d'une arrestation
a bord du navire.

Commentaire

82. L'article a deja paru dans le rapport de 1930
(art. 8). Le rapport contenait a ce sujet les observations
suivantes :

« Dans le cas d'un delit commis a bord d'un navire
etranger dans la mer territoriale, il peut surgir un
conflit de competence entre 1'Etat riverain et l'Etat
du pavilion. Si 1'Etat riverain veut proceder a l'arret
du navire en vue de deferer le coupable a ses tribu-
naux, un autre conflit d'interets peut surgir : d'une
part, l'interet de la navigation, qui doit Stre entravee
le moins possible, d'autre part, celui de 1'Etat rive-
rain, qui veut appliquer sa loi penale sur toute l'eten-
due de son territoire. L'article propose n'envisage
pas de donner une solution pour le premier de ces
conflits; il ne s'occupe que du dernier. La question
de la competence judiciaire de chacun des deux Etats
reste done entiere; seulement la faculte de 1'Etat
riverain de proceder a l'arrestation de personnes ou a
des actes d'instruction (par exemple une perquisition)
pendant le passage sera limitee aux cas enumeres
dans l'article. Cela n'empe'che pas qu'aussi pour des
cas non prevus dans l'article une poursuite judiciaire
puisse etre institute par 1'Etat riverain contre l'in-
culpe, si plus tard celui-ci met pied a terre. On a pris
en consideration d'inserer, sub b, apres le mot
«infraction » les termes « de l'avis de 1'autorite locale
competente ». Toutefois, on a cru ne pas devoir adop-
ter cette proposition. En effet, l'usage de cette
expression donnerait a 1'autorite locale une compe-
tence exclusive qui ne lui revient pas. Dans un
conflit eventuel entre l'Etat cdtier et l'Etat du
pavilion, il devrait y avoir un critere objectif.

« L'Etat riverain ne pourrait arreter un navire
etranger, passant a travers la mer territoriale sans
toucher les eaux interieures, du seul fait qu'il se
trouve a bord une personne recherchee par la justice
de l'Etat riverain a cause d'un fait punissable,
commis hors du navire. A plus forte raison une
demande d'extradition, adressee a l'Etat riverain,
a cause d'un delit commis a l'etranger, ne peut 6tre

considered comme un motif valable pour interrompre
le cours du navire.

« S'il s'agit d'un navire qui stationne dans la mer
territoriale, il incombe a la legislation de l'Etat
riverain de regler sa competence en cette matiere.
Cette competence est plus etendue qu'a l'egard des
navires qui ne font que traverser la mer territoriale
le long des c6tes. Cela s'applique egalement en ce
qui concerne les navires qui ont touche un port, ou
qui ont quitte une voie navigable; le fait qu'un
navire a mouille dans un port et qu'il a eu des rap-
ports avec le territoire, a pris des passagers, etc.,
augmente les pouvoirs de l'Etat en cette matiere.
L'Etat riverain devra cependant toujours s'efforcer
d'entraver la navigation le moins possible. Les
inconvenients causes a la navigation par l'interrup-
tion du voyage d'un grand paquebot prenant le
large a cause de l'arrestation d'une personne qui
aurait commis a terre une infraction de peu d'im-
portance, ne sauraient 6tre considered comme d'une
importance moindre que 1'interSt de l'Etat de s'em-
parer du coupable. De meme, la justice de l'Etat
riverain devrait dans la mesure du possible s'abstenir
de proceder a des arrestations de personnes appar-
tenant a l'etat-major ou a l'equipage, dont 1'absence
rendrait impossible la continuation du voyage 70. »

83. Ces observations font ressortir que l'article pro-
pose n'envisage pas de donner une solution pour les
conflits de competence entre l'Etat riverain et l'Etat
du pavilion en matiere de droit penal. Le rapporteur
special est d'avis que, dans le stade actuel des travaux
de la Commission du droit international, cette question
devra etre reservee.

84. D'apres Gidel n, le navire etranger, en simple
passage lateral dans la mer territoriale, qui aurait a
bord un individu inculpe d'un acte delictueux tombant
sous la competence des juridictions de l'Etat riverain,
doit pouvoir etre Fobjet de mesures tendant a son
arrestation. Comme attenuation a cette solution rigou-
reuse, qui serait de nature a augmenter considerable-
ment le nombre des cas oil un navire est arrete, il
faudrait, selon Gidel, ajouter que l'fitat riverain qui
exercerait mal a propos ou abusivement ce droit,
engagerait sa responsabilite dans les termes du droit
commun. De l'avis du rapporteur special, il serait
preferable de restreindre les cas d'arrestation a ceux
prevus par l'article dans le texte propose. A juste titre
le texte n'admet pas non plus l'arret du navire afin de
s'emparer d'une personne se trouvant a son bord et
dont l'extradition a 6te demandee a l'Etat riverain.

Article 20

Arret du navire pour Vexercice de la juridiction civile

1. L'Etat riverain ne peut pas arreter ni derouter
un navire etranger passant dans la mer territoriale,
pour l'exercice de la juridiction civile a l'egard d'une
personne se trouvant a bord. H ne peut pratiquer, a
l'egard de ce navire, de mesures d'execution ou de
mesures conservatoires en matiere civile, que si ces

70 Ibid., p. 128-129 et p. 8-9, respectivement.
71 Op. ciL, vol. I l l , p. 261.
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mesures sont prises en raison d'obligations assumees
ou de responsabilites encourues par ledit navire, en
rue de la navigation lors de ce passage dans les eaux
de l'Etat riverain.

2. La disposition ci-dessus ne porte pas atteinte an
droit de l'Etat riverain de prendre des mesures d'ex£-
cntion ou des mesures conservatoires en matiere civile,
que peut autoriser sa legislation, a l'egard d'un navire
etranger qui se trouve dans ses eaux interieures, on
qui stationne dans la mer territoriale, ou bien qui
passe dans la mer territoriale, en provenance des eaux
interieures.

Commentaire

85. Le texte de l'article est le meme que celui de
l'article 9 de 1930. Les observations jointes a cet article
etaient libellees comme suit :

« On a suivi une regie analogue a celle qui est
adoptee en ce qui concerne l'exercice de la juridiction
pdnale. Si le navire ne fait que traverser la mer
territoriale sans toucher les eaux interieures, on ne
peut aucunement Farreter aux fins d'exercer la
juridiction civile contre une personne qui se trouve
a bord, et le navire lui-meme ne peut etre arrete ou
saisi qu'a la suite de circonstances qui se sont pro-
duites dans les eaux de l'fitat riverain pendant le
voyage en cours, par exemple un abordage, un
sauvetage, etc., ou en raison d'obligations assumees
en vue de la navigation ". »

86. Le rapporteur special fait observer que cet
article n'envisage pas de donner une solution generale
pour les conflits de competence entre l'Etat riverain et
l'Etat de pavilion en ce qui concerne le droit prive. Les
questions de cet ordre devront e"tre resolues a l'aide
des principes generaux du droit international prive et
ne sauraient £tre traitees par la Commission dans la
phase actuelle des travaux. Aussi les questions de
competence en ce qui concerne la responsabilite civile a
cause d'abordages dans la mer territoriale ne sont-elles
pas traitees par cet article. L'article a seulement pour
but de prohiber, sauf dans certains cas bien determines,
l'arret d'un navire etranger lors du passage dans la mer
territoriale pour l'exercice de la juridiction civile.

87. La Commission des reclamations institute entre
les Etats-Unis et le Panama, composee du baron van
Heeckeren, president, Elihu Root et Ricardo Alfaro, a
rendu, le 29 juin 1933, une decision '* suivant laquelle
— contrairement a la regie proposee dans le texte —
un navire pourrait etre arrdte k cause d'un abordage
ayant eu lieu lors d'un voyage anterieur. La legislation
britannique admet egalement une pareille arrestation ;
un Act de 1854 est Iibelle comme suit:

« Lorsqu'un dommage aura, en un point quelconque
du monde, ete cause a un bien appartenant a S.M. ou
a un sujet de S.M. par un navire etranger, et si ce
navire vient par la suite a fitre trouve dans un port

ou rade du Royaume-Uni ou dans les trois milles de
ses cotes, le juge britannique competent peut main-
tenir le navire en etat de detention pendant la duree
du proces 7*. »

88. La decision de la Commission des reclamations-
(donnee avec la voix dissidente de M. Alfaro) a ete
combattue notamment par M. Borchard 75. Le rappor-
teur special, se ralliant a l'opinion de M. Alfaro, de
M. Borchard et de M. Gidel ", voudrait maintenir le
texte de l'article tel qu'il a ete adopte en 1930.

Article 21

Navires affectes a un service gouvememental
et non commercial

Les regies prevues par les articles 19 et 20 reservent
la question du traitement des navires exclusivement
affectes a un service gouvememental et non commer-
cial, ainsi que des personnes se trouvant a bord de
ces navires.

Commentaire

89. L'article est identique a celui, insere dans le rap-
port de 1930 sous le n° 10. Les observations jointes a
cet article etaient libellees comme suit :

K La question s'est posee de savoir si, a l'egard des
navires appartenant a un Etat et exploites par lui a
des fins commerciales, on pourrait se prevaloir de
certains privileges et immunites en ce qui concerne
l'application des articles 8 et 9. La Convention de
Bruxelles sur les immunites des navires d'Etat
s'occupe de l'immunite au sujet de la juridiction civile
En s'inspirant des principes et des definitions adoptes
dans cette convention (voir notamment l'article 3),
on a stipule que les regies ci-dessus enoncees reser-
vent la question du traitement des navires ainsi que
des personnes exclusivement affectees a un service
gouvememental et non commercial. Les navires
d'Etat exploites a des fins commerciales tomberont
done sous le coup des articles 8 et 9 ". »

Section B. — Navires de guerre

Article 22

Passage

1. En regie generale, l'Etat riverain n'empechera
pas le passage des navires de guerre etrangers dans
sa mer territoriale et n'esdgera pas une autorisation
ou notification prealables.

2. L'Etat riverain a le droit de regler les conditions
de ce passage.

71 Publications de la Soctete' des Nations, V. Questions
juridiques, 1930. V. 14 (document C. 351. M. 145. 1930. V)
p. 129 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117.1930. V), p. 9.

" Texte dans American Journal of International Law,
1934, p. 596.

74 Gidel, op. cit., vol. I l l , p. 267.
76 American Journal of International Law, 1935, p. 103.
76 Op. cit., vol. I l l , p. 269-270.
77 Publications de la Soci6t6 des Nations, V. Questions

juridiques, 1930. V. 14 (document C. 351. M. 145. 1930.
V), p. 129 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117. 1930. V), p. 9. Les articles 8 et 9 mentionnes
dans le passage cit6 correspondent aux articles 19 et 20
de notre texte.
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3. Les navires de guerre sous-marins ont l'obli-
gation de passer en surface.

4. Le passage ne peut etre entrave sous aucun
pretexte, en ce qui concerne les navires de guerre,
dans les detroits qui servent, aux fins de la navigation
interaationale, a mettre en communication deux
parties de haute mer.

Commentaire

90. L'article 12 du rapport de 1930 contenait seu-
lement les trois premiers alineas de l'article propose.
Les observations se referant a ces trois alineas etaient
concues comme suit :

« En statuant que l'Etat riverain n'empechera pas
le passage inoffensif des batiments de guerre etrangers
dans sa mer territoriale, on ne fait que consacrer
la pratique existante. II est egalement en conformite
avec cette pratique qu'on n'etablisse pas une regie
stricte et absolue, mais qu'on laisse a 1'Etat la faculte
d'interdire, dans des cas exceptionnels, le passage
des navires de guerre etrangers.

« L'Etat riverain peut reglementer les conditions
du passage, notamment en ce qui concerne le nombre
des unites etrangeres passant simultanement dans
sa mer territoriale, considered soit dans son ensemble,
soit par secteur, sans toutefois, en regie generate,
pouvoir exiger pour ce passage une autorisation ou
meme une notification prealable 78. »

91. La disposition qui figure maintenant comme le
quatrieme alinea de l'article constituait le troisieme
alinea des observations jointes a l'article de la Commis-
sion de 1930. Toutefois, le texte etait legerement diffe-
rent, a savoir :

« Le passage ne peut etre entrave sous aucun pre-
texte en ce qui concerne les navires de guerre dans
les detroits entre deux parties de la haute mer, ser-
vant a la navigation internationale. »

92. Le rapporteur special a modifie la redaction de
cette stipulation en tenant compte de l'arret de la
Cour internationale de Justice, rendu dans l'affaire du
detroit de Corfou, le 9 avril 1949. La Cour s'est exprimee
a ce sujet comme suit:

« De l'avis de la Cour, il est generalement admis et
conforme a la coutume internationale que les Etats,
en temps de paix, possedent le droit de faire passer
leurs navires de guerre par des detroits qui servent,
aux fins de la navigation internationale, a mettre en
communication deux parties de haute mer, sans
obtenir au prealable l'autorisation de l'Etat riverain,
pourvu que le passage soit innocent. A moins qu'une
convention internationale n'en dispose autrement,
un Etat riverain ne possede pas le droit d'interdire
un tel passage par les detroits en temps de paix 7». »

L'arret de la Cour contient aussi le passage suivant :
« On ne saurait non plus tenir pour decisive la

consideration selon laquelle ce detroit n'est pas une
route a emprunter necessairement entre deux parties
de haute mer, mais seulement un itineraire facultatif
pour la navigation entre la mer Egee et l'Adriatique.
Le detroit nord de Corfou n'en a pas moins ete une
route utile au trafic international80. »

Article 23

Inobservation des regies

En cas d'inobservation des regies de l'Etat riverain
par le navire de guerre de passage dans la mer terri-
toriale, et faute par ce navire de tenir compte de
l'invitation qui lui serait adressee de s'y conformer,
la sortie du navire hors de la mer territoriale peut
etre exigee par l'Etat riverain.

Commentaire

93. L'article est identique a l'article 13 de 1930. II
etait accompagne des observations suivantes :

« On a juge superflu d'inserer une stipulation indi-
quant que les batiments de guerre doivent dans la
mer territoriale, respecter les lois et reglements lo-
caux. Toutefois, on a juge utile de faire ressortir que,
par l'inobservation de ces reglements, le droit de
libre passage prend fin et que, consequemment, la
sortie du navire hors de la mer territoriale peut
Stre exigee 81. »

78 Ibid., p. 130 et p. 10, respectivement.

79 C.I.J., Recueil 1949, p. 28.
80 Ibid., p. 28-29.
81 Publications de la Society des Nations, V. Questions

juridiques, 1930. V. 14 (document C. 351. M. 145. 1930.
V), p. 131 ; V. Questions juridiques, 1930. V. 9 (document
C. 230. M. 117. 1930. V), p. 10.
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AMENDEMENTS
ET ADDITIONS AU DEUXIEME RAPPORT

Se rendant a une invitation du rapporteur special
de la Commission du droit international pour le regime
de la mer tenitoriale, un Comite d'experts a examine
certaines questions d'ordre technique soulevees pendant
les discussions de la Commission sur le regime de la
mer territoriale.

Le rapport dudit Comite d'experts se trouve dans
l'annexe a cet addenda.

Tenant compte du rapport du Comite, le rapporteur
special propose les amendements et additions suivants
a son deuxieme rapport sur le regime de la mer terri-
toriale (A/CN. 4/61).

Article 4. — Largeur

Dans le premier paragraphe, il faut aj outer les
phrases suivantes apres la premiere phrase :

La limite exte"rieure de la mer territoriale est cons-
tituee par la ligne dont tous les points sont a une dis-
tance de T milles du point le plus proche de la ligne
de base (T e"tant la largeur de la mer territoriale).
Cette ligne est formee par une se"rie continuelle d'arcs
de cercle qui s'entrecoupent, et qui sont traces avec
un rayon de T milles, ayant leurs centres k tous les
points de la ligne de base. La limite exterieure de la
mer territoriale est composee des arcs de cercle les
plus avances dans la mer.

L'article 5 doit £tre divise en deux articles, 5 et 5a.

Article 5

1. Comme regie generate et sous reserve des dis-
positions concernant les baies et les lies, l'etendue
de la mer territoriale se compte a partir de la laisse
de basse mer (longeant la c6te), ainsi qu'elle se trouve
indiquee sur les cartes a grande echelle en service,
reconnues officiellement par l'Etat cotier. Si des cartes
detaillees, indiquant la laisse de basse mer, n'existent
pas, c'est la ligne cdtiere (ligne de maree haute) qui
devrait servir de ligne de depart.

2. On ne doit pas tenir compte des rochers ou fonds
affleurants au niveau de reduction des sondes, choisi
pour la carte (rocks awash).

3. Si des rochers ou fonds, couvrants et decouvrants,
se trouvent dans la mer territoriale, ils peuvent etre
pris comme points de depart pour mesurer la mer
territoriale. En pareil cas, ils formeront un saillant
dans le trace de la limite exterieure de la mer terri-
toriale.

4. En ce qui concerne les banes de coraux, on
considerera le rebord de ces banes, indique sur ces
cartes, comme la laisse de basse mer pour tracer la
limite de la mer territoriale.

Article 5a

1. Exceptionnellement, la ligne de base peut se
detacher de la laisse de basse mer si les circonstances
rendent necessaire un regime special en raison des

profondes echancrures ou indentations de la cdte ou
en raison des fles situees a proximite immediate de la
cdte. En ce cas special la methode de ligne de base
reliant des points appropries de la cdte peut etre
adoptee. Le trace des lignes de base ne peut s'ecarter
de facon appreciable de la direction generate de la
c6te, et les etendues de mer situees en deca de cette
ligne doivent etre suffisamment liees aux domaines.
terrestres pour etre soumises au regime des eaux
interieures.

2. En general, la longueur maximum admissible
pour une « ligne de base droite » sera de 10 milles.
Ces « lignes de base » peuvent etre tracees — lorsque
le droit international le permet formellement — entre
promontoires de la c6te ou entre un promontoire et
une ile, pourvu qu'elle soit situee a moins de 5 milles.
de la c6te, ou enfin entre des lies, pourvu que ces.
promontoires et/ou ces ties ne soient pas separes entre
eux par une distance de plus de 10 milles. Les «lignes
de base » ne doivent pas £tre tirees vers des fonds
affleurants a basse mer ni a partir de ceux-ci. Ces.
lignes separent les eaux interieures de la mer terri-
toriale.

3. Dans les cas ou les « lignes de base droites » sont
permises, l'Etat cotier sera tenu de publier le trace
adopte d'une maniere suffisante.

Article 6. — Baies

L'article 6 doit etre modifie comme suit :

1. Une baie est une baie juridique lorsque sa super-
ficie est egale ou superieure a la superficie du demi-
cercle ayant comme diametre la ligne tiree entre les
points limitant l'entree de la baie. (Sont exceptees
les baies historiques, ainsi libellees sur les cartes.)

2. Si la baie a plus d'une entree — voir para-
graphe 5 — le demi-cercle devra &tre trace en prenant
comme diametre la somme des lignes fermant toutes
ces entrees.

3. Si des iles existent dans une baie, leurs superficies
seront comprises dans la superficie totale de la baie.

4. La ligne delimitant l'entree d'une baie (au sens
juridique) ne devrait pas depasser 10 milles en largeur
(deux fois l'horizon visuel par un temps clair pour
un observateur situe sur une passerelle a une hauteur
de 5 metres). Dans les cas de grand marnage la laisse
de basse mer sera considered comme ligne cdtiere pour
calculer la ligne d'entree.

5. Si par suite de la presence d'iles une baie com-
porte plusieurs entrees, des lignes de demarcation
peuvent etre tracees fermant ces ouvertures, pourvu
qu'aucune d'elles ne depasse une longueur de 5 milles
— sauf une pouvant atteindre 10 milles.

6. Au cas ou I'entree d'une baie ne depasserait pas
10 milles, la ligne inter fauces terrarum doit constituer
la ligne de demarcation entre les eaux interieures et
la mer territoriale.

7. Au cas ou l'entree de la baie serait de plus de 10
milles il faudrait tracer la ligne de demarcation a l'inte-
rieur de la baie la ou elle n'excederait pas 10 milles. Si
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plusieurs lignes de 10 milles peuvent etre tracees, on
choisira la ligne enfermant dans la baie la superficie
d'eau la plus grande.

Article 10. — Groupes d'iles

L'article 10 a 6t6 modifie comme suit :

1. On peut tracer des « lignes de base droites » entre
plus de deux lies situees a une distance de moins de
5 milles les unes des autres. Dans ce cas, ces fles cons-
tituent un « groupe ». Les eaux renfermees par ces
lignes de base doivent etre considerees comme eaux
interieures.

2. Est reconnu comme cas special un « groupe »
d'fles dans lequel ces lignes entre les lies n'ont pas
plus de 5 milles de longueur, sauf une pouvant atteindre
10 milles de longueur au maximum. Ce cas pourrait
etre appele une « baie fictive ».

3. Une baie fictive de ce genre peut encore Stre
formee par un chapelet d'iles en conjonction avec une
partie de la ligne c&tiere continental, comme indique*
dans l'article 5, paragraphe 5.

Article 13

Delimitation de la mer territoriale de deux Stats

1. La frontiere internationale entre deux Etats
dont les cdtes sont situees en face 1'une de l'autre a
une distance de moins de 2 T milles (T etant la largeur
de la mer territoriale) devrait 6tre comme regie generate
la ligne mediane dont chaque point est equidistant
des lignes de base des Etats en question. Toute ile
doit Stre prise en consideration lors de l'etablissement
de cette ligne, a moins que les Etats adjacents n'en
aient decide autrement d'un commun accord. De
meme, les fonds affleurants a basse mer, situes a
moins de T milles d'un seul Etat, devraient etre pris
en consideration ; par contre, ceux situes a moins de
T milles de l'un et l'autre Etat ne devraient pas entrer
en ligne de compte lors de l'etablissement de la ligne
mediane. II peut toutef ois y avoir des raisons speciales,
telles que des interets de navigation ou de pe*che,
ecartant la frontiere de la ligne mediane. La ligne
devrait etre tracee sur les cartes en service a grande
echelle, surtout lorsqu'une partie quelconque de l'eten-
due d'eau est etroite et relativement tortueuse.

2. La ligne de frontiere a travers la mer territoriale
de deux Etats adjacents — la ou elle n'a pas encore
ete fixee d'une autre maniere — doit etre tracee selon
le principe d'equidistance des lignes de c6te respectives.
La methode la plus appropriee pour l'application
de ce principe doit etre fixee par les Etats en cause,
de commun accord, pour chaque cas separe.

Annexe

Rapport du Oomite d'experts
sur certaines questions d'ordre teohnique

oonoernant la mer terrftoriale

Se rendant a une invitation du professeur J. P. A.
Francois, rapporteur special de la Commission du droit
international pour le regime de la mer territoriale, les

experts suivants se sont rdunis a titre personnel dans le
Palais de la Paix a La Haye du 14 au 16 avril 1953 pour
examiner certaines questions d'ordre technique soulevees
pendant les discussions de la Commission :

Professeur L. E. G. Asplund (Departement de Carto-
graphie, Stockholm);

M. S. Whittemore Boggs (Special Adviser on Geography,
Department of State, Washington [D. C.]);

M. P. R. V. Couillault (ingenieur en chef du Service
central hydrographique, Paris);

Commander R. H. Kennedy, O.B.E., R.N. (Retd.)
(Hydrographic Department, Admiralty, Londres) accom-
pagne de M. R. C. Shawyer (Administrative Officer,
Admiralty, Londres);

M. le vice-amiral A. S. Pinke (retraite) [Marine royale
neerlandaise, La Haye].

Le Comite d'experts fut preside par le rapporteur
special, et le rapport fut redige par M. C. W. van San ten,
conseillerjuridique adjoint du Ministere royal neerlandais
des affaires etrangfcres, secretaire du Comity.

Un questionnaire dress6 par le rapporteur special fut
soumis aux experts. Les questions ainsi que les reponses
des experts sont donnees dans les pages suivantes.

II convient de remarquer que ces reponses ont ete
formuldes en tenant compte du point de vue technique
et en vue d'etre interpretees facilement par lesnavigateurs.

Si Ton accepte le principe que la mer territoriale soit
mesuree a partir de la laisse de basse mer, quelle sera
alors la ligne qui serait de preference adoptee comme
telle ?

1. Sauf dans les cas ou d'autres dispositions seront
prevues, la ligne de base, a partir de laquelle est mesuree
la mer territoriale, devrait etre la laisse de basse mer
(longeant la cdte) ainsi qu'elle se trouve indiquee sur les
cartes a grande echelle en service, reconnues officiellement
par l'Etat cdtier. Si des cartes detaillees, indiquant la
laisse de basse mer, n'existent pas, c'est la ligne c6tiere
(ligne de mar6e haute) qui devrait servir de ligne de depart.

2. La Commission n'a pas estime qu'il y avait lieu de
craindre que l'omission des dispositions arret^es par la
Conference de 1930, concernant les indications speciales
en cette matiere, ne soit de nature a inciter les gouver-
nements a deplacer les laisses de basse mer sur leurs
cartes de fagon exageree.

3. Toutefois, le Comity a ajoutS la restriction qu'on ne
devrait pas tenir compte des rochers ou fonds affleurants
au niveau de reduction des sondes, choisi pour la carte
(rocks awash).

4. Si des rochers ou fonds, couvrants et d6couvrants,
se trouvent dans la mer territoriale, ils peuvent etre pris
comme points de depart pour mesurer la mer territoriale.
En pareil cas ils formeront un saillant dans le trace de la
limite exterieure de la mer territoriale.

5. En ce qui concerne les banes de coraux, on conside-
rera le rebord de ces banes, indique sur ces cartes, comme
la laisse de basse mer pour tracer la limite de la mer
territoriale.

II

Si l'on accepte le systeme de la laisse de basse mer
comme regie generate pour tracer la limite exterieure de
la mer territoriale, tandis que dans les baies une ligne
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droite a travers la baie doit circonscrire « les eaux inte1-
rieures », quelles sont les observations d'ordre technique
sur les questions suivantes :

A. La distinction entre une baie et toute autre 6chan-
crure ?

B. L'etablissement d'un rapport entre la longueur
maximum (B milles) de la ligne droite susmentionnee et
l'6tendue de la mer territoriale ?

C. Les points entre lesquels ladite ligne droite devrait
etre tiree ?

D. La direction a donner a cette ligne, ou les points
entre lesquels cette ligne doit etre tir£e, au cas oil plusieurs
lignes de B milles peuvent etre trac6es ?

B. La longueur de ces lignes ?
C. Les fles, les rochers, les seches se trouvant a moins

de T milles devant la cdte ? (T indique l'etendue de la
mer territoriale).

ad. A.
1. Une baie est une baie juridique lorsque sa superficie

est egale ou sup6rieure a la superficie du demi-cercle ayant
comme. diametre la ligne tiree entre les points limitant
l'entre'e de la baie. (Sont excepte'es les baies historiques,
ainsi libellees sur les cartes.)

2. Si la baie a plus d'une entree — voir paragraphe B
— le demi-cercle devra etre trace en prenant comme dia-
metre la somme des lignes fermant toutes ces entries.

3. Si des iles existent dans une baie, leurs superficies
seront comprises dans la superficie totale de la baie.

ad. B.

1. La ligne deiimitant I'entr6e d'une baie (au sens
juridique) ne devrait pas d6passer 10 milles en largeur
(deux fois l'horizon visuel par un temps clair pour un
observateur situe sur une passerelle a une hauteur de
5 metres). Dans les cas de grand marnage, la laisse de
basse mer sera consideree comme ligne cdtiere pour cal-
culer la ligne d'entree.

2. Si par suite de la presence d'iles une baie comporte
plusieurs entrees, des lignes de demarcation peuvent etre
tracees fermant ces ouvertures, pourvu qu'aucune d'elles
ne depasse une longueur de 5 milles —- sauf une pouvant
atteindre 10 milles.

ad. C.

1. Au cas ou l'entrde d'une baie ne depasserait pas
10 milles, la ligne inter fauces terrarum devrait constituer
la ligne de demarcation entre les eaux interieures et la
mer territoriale.

2. Au cas ou 1'entree de la baie serait de plus de 10 milles,
11 faudrait tracer la ligne de demarcation a l'interieur de
la baie, la ou elle n'excederait pas 10 milles. Si plusieurs
lignes de 10 milles peuvent etre tracees, on devrait choisir
la ligne enfermant dans la baie la superficie d'eau la plus
grande.

ad. D.
Devenue superflue a cause de la reponse a la question C.

Ill

Si la laisse de basse mer peut etre remplacee par des
lignes de base droites, systeme reconnu par la Cour
internationale de Justice dans l'affaire des pecheries
anglo-norvegienne, quelles seront les questions d'ordre
technique qui pourront surgir concernant :

A. Le choix des points entre lesquels ces lignes doivent
£tre tirees 1

1. Le Comite etait d'avis que la longueur maximum
admissible pour une « ligne de base droite » (au sens
technique "straight base-line") devrait etre fix£e d'abord.
Le Comite s'est prononce en faveur d'une longueur
maximum de 10 milles (voir explication par. II, B).

2. Ces «lignes de base » pourraient etre tracees — si le
droit international le permet formellement — entre
promontoires de la cdte ou entre un promontoire et une
ile, pourvu qu'elle soit situee a moins de 5 milles de la
c6te, ou enfin entre des ties, pourvu que ces promontoires
et/ou ces lies ne soient pas separes entre eux par une
distance de plus de 10 milles.

3. Le Comite a estime que l'on pourrait tracer des
«lignes de base droites » entre plus de deux iles situees a
une distance de moins de 5 milles les unes des autres.
Dans ce cas, ces ties constitueraient un « groupe ». Les
eaux renfermees par ces lignes de base devraient etre
consider^es comme eaux interieures.

4. Le Comite a reconnu comme cas special un « groupe »
d'iles dans lequel ces lignes entre les iles n'ont pas plus
de 5 milles de longueur sauf une pouvant atteindre
10 milles de longueur au maximum. Ce cas pourrait
etre appeie une « baie fictive ».

5. Une baie fictive de ce genre peut encore Stre form6e
par un chapelet d'iles en conjonction avec une partie de
la ligne cdtiere continentale, comme indique au para-
graphe II, B.

6. Le Comit6 6tait d'accord que les soi-disant « lignes
de base droites » ne devraient pas etre trac6es vers des
fonds affleurants a basse mer ni a partir de ceux-ci. Le
r61e de ces fonds affleurants a basse mer dans le trace de
la limite de la mer territoriale a ete d6velopp6 au para-
graphe I, alin6a 3.

IV

Si, comme regie generale, le trace des lignes de base ne
peut s'ecarter de facon appreciable de la direction gene-
rale de la cdte, quelle sera l'execution technique de ce
systeme ?

1. Le Comite etait d'accord que dans plusieurs cas,
pour une cdte quelconque, il sera impossible d'etablir une
« direction g6nerale de la cdte », et il a pris acte que tout
effort en ce sens entraine des questions comme celle de
l'echelle de la carte a employer dans ce but et la decision
quelque peu arbitraire sur l'etendue de la cdte a utiliser
dans la recherche de la « direction gen6rale ».

2. Tenant compte de cette reserve, le Comite a r6pondu
a la question IV en fixant la longueur maximum de toute
« ligne de base droite », a 10 milles.

3. Dans des cas exceptionnels, lorsque le droit interna-
tional le permet specialement, on peut admettre de tracer
des lignes plus longues sur une cdte donn6e. Toutefois,
aucun point desdites lignes ne devrait etre situe a plus
de 5 milles de la cdte.

4. Le Comite a estime du point de vue technique qu'en
principe le recours aux « lignes de base droite » devrait
etre evite, excepte comme pr6vu au paragraphe II pour
la limite d'une baie. Ces lignes, en effet, etendent de
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maniere injustifide la superficie des eaux interieures, et
reportent par trop vers le large la limite exterieure de la
mer territoriale.

5. Dans les cas oil les « lignes de base droites » sont
permises, l'fitat cdtier sera tenu de publier le tracd adopts
d'une maniere suffisante.

6. Le Comite est oppose a l'Etablissement de toute
liaison entre la longueur des «lignes de base droites » et
l'etendue de la mer territoriale.

Comment faut-il fixer la limite exterieure de la mer
territoriale, lorsque celle-ci aurait une largeur de T milles ?

La limite exterieure de la mer territoriale est constitute
par la ligne dont tous les points sont a une distance de
T milles du point le plus proche de la ligne de base. Gette
ligne est form£e par une serie continuelle d'arcs de cercle
qui s'entrecoupent, et qui sont traces avec un rayon de
T milles, ayant leurs centres a tous les points de la ligne
de base. La limite exterieure de la mer territoriale est
composed des arcs de cercle les plus avancds dans la mer.
(Cette mEthode a deja ete utilisde avant 1930, mais les
definitions donndes parfois comme « enveloppe des arcs
de cercle », paraissent etre frEquemment mal comprises.)

VI

Comment faut-il determiner la frontiere internationale
entre deux pays dont les cdtes se trouvent vis-a-vis l'une
de l'autre a une distance de moins de 2 T milles ?

La frontiere entre deux Etats dont les c6tes sont situees
en face l'une de l'autre a une distance de moins de 2 T
milles devrait Stre comme regie generate la ligne mediane
dont chaque point est Equidistant des deux cdtes. Toute
ile doit etre prise en consideration lors de l'etablissement
de cette ligne, a moins que les Etats adjacents n'en aient
decide autrement d'un commun accord. De meme, les
fonds affleurants a basse mer, situes a moins de T milles
d'un seul Etat, devraient etre pris en consideration ; par
contre, les fonds de ce genre qui ne sont pas soumis k une
souverainete dEterminEe et qui se trouvent a moins de
T milles de l'un et l'autre fitat ne devraient pas entrer en
ligne de compte lors de l'Etablissement de la ligne mEdiane.
II peut toutefois y avoir des raisons spEciales, telles que

des interSts de navigation ou de peche, ecartant la fron-
tiere de la ligne mddiane. La ligne devrait etre tracee sur
les cartes en service a grande echelle, surtout lorsqu'une
partie quelconque de l'etendue d'eau est etroite et rela-
tivement tortueuse.

VII

Comment faut-il determiner la delimitation des mers
territoriales de deux Etats adjacents ? Est-ce que cela
peut se faire par :

A. Le prolongement de la frontiere de terre ?
B. Une ligne perpendiculaire a la cdte a l'endroit ou la

frontiere entre les deux territoires atteint la mer ?
C. Le tracE d'une ligne perpendiculaire partant du

point mentionnE sous B suivant la direction gEnErale de
la ligne de c6te ?

D. Une ligne me'diane ? Si oui, comment faut-il tracer
cette ligne ?

Dans quelle mesure faut-il tenir compte de la presence
des lies, des seches, ainsi que des chenaux navigables ?

1. Apres une discussion approfondie le ComitE a dEclarE
que la frontiere (latErale) entre les mers territoriales res-
pectives de deux Etats adjacents, la oil elle n'a pas dEja
ete fixee d'une autre maniere, devrait etre traced selon le
principe d'equidistance de la cfite de part et d'autre de
1'aboutissement de la frontiere.

2. Dans certains cas, cette methods ne permettra pas
d'aboutir a une solution Equitable, laquelle devra alors
etre recherchEe dans des negotiations.

Observation sur VI et VII

Le Comite s'est efforcd de trouver des formules pour
tracer les frontieres internationales dans les mers territo-
riales qui pourraient en meme temps servir pour delimiter
les frontieres respectives de «plateau continental» concer-
nant les Etats devant les cfites desquelles s'dtend
plateau. ce

Observation ginirale

Le Comite tient a souligner que le tracd des limites
exterieures de toute « zone contigue » devra se baser sur
la meme ligne que celui des limites de la mer territoriale.

DOCUMENT A/CN.4/71 AND ADD.1-2
Information and observations submitted by Governments regarding the question

of the delimitation of the territorial sea of two adjacent States

[Original: English-French-Spanish]
[12 May 1953]
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Note by the Secretary-General

1. The International Law Commission, in connexion
with its work on the topic of the regime of the terri-
torial sea, at its fourth session in 1952 decided to
request the Governments to furnish the Commission
with information on their practice regarding the deli-
mitation of the territorial sea of two adjacent States,
and to submit any observations which they might
wish to make in that respect (Report of the Commission
covering the work of its fourth session, Official Records
of the General Assembly, Seventh Session, Supplement
No. 9 (A/2163); also in Yearbook of the International
Law Commission, 1952, vol. II, p. 68. para. 39).

2. In pursuance of this decision, the Secretary-
General, by a circular letter dated 13 November 1952,
communicated the request of the Commission to the
Governments of all Members of the United Nations.

3. By 12 May 1953, the Secretary-General had
received information or observations from ten Govern-
ments, namely Belgium, Burma, Denmark, Dominican
Republic, El Salvador, Netherlands, Norway, United
Kingdom, United States and Yugoslavia.

4. The texts of these communications are repro-
duced in the present document. Replies received after
12 May 1953 will be reproduced as addenda hereto.

Communications from Governments

1. BELGIUM

Note. The following statement by the Government of
Belgium was transmitted by a note verbale dated 1 March
1953, from the Permanent Delegation of Belgium to the
United Nations. The original text is in French. En-
closed with the note verbale was also a pamphlet entitled
« La revision des traitis de 1839. Pourparlers de Paris.
Nigociations des clauses fluviales et iconomiques», contain-
ing the text of a speech delivered, in 1920, in the Chambre
des Reprisentants par Mr. Segers, Ministre d'lStat, on the
question of Wielingen Sound. The pamphlet is not repro-
duced here but will be held at the disposal of the Commis-
sion.

La Commission du droit international, a sa quatrieme
session, apres examen de l'article 13 du projet sur le
regime de la mer territoriale (A/CN. 4/53), a decide
de prier les gouvernements de lui fournir des rensei-
gnements sur leur pratique de la delimitation de la
mer territoriale de deux Etats adjacents et de lui

communiquer toutes observations qu'ils jugeraient
utiles (A/2163, par. 39).

L'article 13 du projet (A/CN.4/53) etait libelld
comme suit (p. 38) :

« La delimitation de la mer territoriale de deux
Etats adjacents est generalement constitute par
une ligne dont a chaque point les distances jusqu'au
point le plus proche des c6tes des deux Etats sont
egales. »

Dans le projet de convention elabore par la Confe-
rence pour la codification du droit international en
1930 a La Haye, la question de la delimitation entre
Etats voisins n'avait pas ete prevue.

La pratique beige a deja ete precisee dans la lettre
de la Belgique du 19 decembre 1928 a la Societe des
Nations (Cf. Conference pour la codification du droit
international — Bases de discussion, T. II Eaux
territoriales — Societe des Nations, document C. 74.
M. 39.1929. V., p. 120).

II y est dit :
« La limite entre les mers territoriales contigues

de deux pays voisins doit e"tre tracee par une per-
pendiculaire a la c&te, a l'extremite de la frontiere
terrestre, ce trace donnant seul aux Etats une
mer territoriale correspondant aux besoins de la
defense de leurs cdtes respectives. »

Le systeme de la ligne perpendiculaire a une courte
section du littoral (au point oil la frontiere terres-
tre atteint celui-ci) a ete adopte par la sentence du
23/10/1909 de la Cour permanente d'arbitrage sur les
frontieres maritimes entre la Norvege et la Suede
(Cf. A/CN.4/SR.171, par. 8).

M. Hudson, membre americain de la Commission
du droit international, a marque sa preference pour
la perpendiculaire sur la direction generale du littoral.

La Commission elle-mSme a demande au rapporteur
special de revoir la question en tenant compte de la
suggestion suivante (A/CN. 4/SR. 172, par. 61) :

« 1. La delimitation de la mer territoriale de
deux Etats adjacents doit Stre faite en tenant compte
des principes generaux suivants :

« a) Lorsque la configuration de la c&te le permet,
la limite est une ligne perpendiculaire a la direction
generale de la cdte, tiree a proximite du point ou
la frontiere terrestre entre les deux Etats rejoint
la mer.
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« b) Lorsque la configuration de la c6te exige
qu'une autre ligne soit tracee, la limite est une ligne
dont tous les points sont equidistants du point le
plus proche de la ligne c6tiere de chacun des deux
Etats.

« 2. Les limites de la mer territoriale de deux
fitats adjacents sont fixees par voie d'accord entre
ces fitats, faute de quoi les parties sont tenues de
recourir a 1'arbitrage pour l'etablissement de ces
limites. »
Le Gouvernement beige peut se rallier a cette sug-

gestion.
II n'est pas inutile de rappeler ici que le projet du

rapporteur special contient l'article 12 libelle comme
suit :

«1. Si un fleuve se jette dans la mer sans estuaire,
les eaux du fleuve constituent des eaux interieures
jusqu'a une ligne tiree a travers 1'embouchure sui-
vant la direction generate de la cdte, quelle que soit
sa largeur.

« 2. Si le fleuve se jette dans la mer par un estuaire,
les regies applicables aux baies s'appliquent a cet
estuaire. »
L'article 6 du projet, concernant les baies, reprend

le systeme de delimitation de la baie qui avait ete
propose par la sous-commission de la Commission II
a la Conference de La Haye en 1930, notamment de
la ligne droite tiree en travers de 1'ouverture de la
baie avec un maximum de 10 milles.

C'est le systeme applique" dans les Pays-Bas a
l'Escaut dont l'ouverture maximum atteintles lOmilles.

C'est d'ailleurs le systeme qui a e"te elabli par la
Convention de La Haye du 6 mai 1882 pour regler
la police de la pe"che dans la Mer du Nord en dehors
des eaux territoriales (art. 2, alin. 2).

De la discussion de la Commission du droit inter-
national sur l'article 6, il semble pouvoir etre conclu
que dans son ensemble cette commission n'etait pas
favorable a la regie des 10 milles. Le rapporteur a
des lors ete charge de poursuivre son etude a ce sujet
en tenant compte notamment de la suggestion sui-
vante, qui avait ete faite par le delegue de la Syrie
(A/CN. 4/SR. 172, par. 46 et 60) :

« Si l'ouverture de la baie est plus du double de
la largeur de la mer territoriale, cette ligne sera tiree
dans la partie la plus rapprochee de l'entree, au
premier point ou l'ouverture n'excedera pas le
double de la largeur de la mer territoriale. »
La Belgique pourrait accepter cette suggestion.
Le rapporteur, M. Francois, ayant a plusieurs

reprises souleve la question de l'embouchure de l'Escaut
a propos de la discussion de l'article 13, il semble utile
de ne pas passer sous silence la question des Wielingen,

Rappelons d'abord qu'a la Conference de codifi-
cation du droit international a La Haye en 1930,
cette question n'a pas ete discutee a propos de la
delimitation de la mer territoriale entre fitats voisins,
cette derniere question elle-meme n'ayant pas fait
l'objet de propositions.

Le questionnaire etabli par le Comite preparatoire
a cette conference portait, au point I relatif au carac-

tere et au contenu des droits sur les eaux territoriales
entre autres, la question suivante :

« On peut se demander si, dans cette zone, le droit
de l'fitat riverain peut 6tre limite ou exclu par les
droits particuliers d'un autre fitat. La prevention
a de semblables droits particuliers est-elle formulee
par quelque fitat ? Dans quelle mesure et sur quelle
base ? Est-elle reconnue par d'autres fitats ? »

La reponse du Gouvernement de la Belgique du
19 decembre 1928 ne mentionne que les attenuations
imposees a la souverainete au point de vue du balisage,
du pilotage et de la conservation des passes ainsi que
de la peche sur l'Escaut occidental prevues au Traite
de 1839.

La reponse du Gouvernement hollandais etait faite
dans les termes suivants (lettre du 7 decembre 1928,
Societe des Nations, document C. 74. M. 39. 1929.V,
p. 176) :

« La souverainete de l'fitat riverain dans une
partie de la bande de mer baignant ses cfites peut
etre limitee ou exclue par les droits speciaux d'un
autre fitat. Ce cas peut se presenter dans les regions
limitrophes. De pareils droits ont ete invoques
par les Pays-Bas sur les passes des Wielingen, sur
la double base de droits historiques et du fait qu'il
s'agit ici de la principale embouchure de l'Escaut.
D'autre part, l'Allemagne a fait valoir des pre-
tentions sur les eaux territoriales neerlandaises a
l'embouchure de la riviere Ems. Dans le cas des
Wielingen, ces droits sont contestes par la Belgique
tandis que les preventions allemandes sont contestees
par les Pays-Bas. »

La question des Wielingen ne se pose des lors pas
dans le cadre de la discussion de la limitation de la
mer territoriale entre fitats adjacents, mais bien dans
celui du concept de la souverainete sur cette zone de
la mer.

A cet egard, il y a lieu de se referer aux commen-
taires du rapport de la Commission II a la Conference
de La Haye en 1930. On y lit que les limitations a
l'exercice de la souverainete ne doivent etre que celles
prevues dans la Convention qui etablit le regime de
la mer territoriale ainsi que dans d'autres regies du
droit international.

De la discussion a la Deuxieme Commission a La
Haye aussi bien que de celle de la Commission du droit
international a Geneve, il semble resulter que la limi-
tation essentielle dans l'exercice de la souverainete
qui est unanimement admise est celle du passage
inoffensif des navires etrangers.

On a tout de meme estime devoir mettre l'accent
sur ce que cette souverainete n'etait pas absolue.
La definition telle qu'elle est proposee 1 n'en reste
pas moins vague. Quelles sont en effet les limitations
qui « d'apres le droit international » peuvent etre
apportees a l'exercice de la souverainete ? N'est-ce
pas « laisser grande ouverte sur le droit international
non codifie » la partie qui pourra faire exception au

1 Le texte admis par la Commission est redig6 comme
suit : « La souverainete sur cette zone est exerc6e par
l'fitat riverain dans les conditions fixers par le present
reglement et par le droit international. »
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principe des pouvoirs que Ton aurait reconnus a l'Etat
cdtier ? (Rolin, a la seance du 19 mars 1930 de la
Deuxieme Commission a La Haye).

En tout etat de cause, il n'a pas ete question ni en
1930 ni en 1932 lors de la discussion du concept de la
souverainete, des droits particuliers qu'un pays pre-
tendrait faire valoir dans la mer territoriale d'un Etat
voisin. L'argument historique ainsi que celui du fait
de l'embouchure principale de l'Escaut, dont font
etat les Pays-Bas, ont ete refutes par le Gouvernement
beige.

2. BURMA

Note. The reply of the Government of Burma is
contained in the following letter, dated 11 February 1953,
from the Foreign Office of Burma.

Concerning the question of the delimitation of the
territorial sea of two adjacent States, I have the honour
to say that inasmuch as Burma was, up till 4th January
1948, part of the British Empire, no regulations were
necessary for delimiting the territorial sea in the upper
part of the Bay of Bengal. However, according to the
British Admiralty Chart No 216b, the Bay of Bengal,
Sayer Island to Loughborough Island, the delimitation
of the territorial sea between Burma and Siam is the
line which follows the centre of the Pakchan river and
thereafter out to sea, that is to say, the line which is a
continuation of the land frontier between the two
countries. The Union of Burma has not as yet, since
independence, prescribed any regulations for the deli-
mitation of the territorial sea but is strongly in favour
of adopting the continuation of the land frontiers in the
north as well as in the south for purposes of delimiting
the territorial sea between Burma and Pakistan, and
Burma and Siam respectively.

3. DENMARK

Note. The reply of the Government of Denmark is
contained in the following note verbale, dated 26 March
1953.

The Permanent Delegate of Denmark to the United
Nations presents his compliments and has the honour
to inform the Secretary-General of the United Nations
— in accordance with the Secretary-General's request
in note No LEG 292/2/06 of November 13, 1952 con-
cerning the question of delimitation of the territorial
waters of two adjacent States — that the question as
far as Denmark is concerned has been solved through
declarations concluded with Germany and Sweden.
Two copies of each of these declarations published on
December 21, 1923 and February 22, 1932 respectively
as well as maps of the " Sund ", " Flensborg fjord "
and " Lister dyb " are annexed.*

It will be seen from these documents and maps that
in principle the median line has been followed — excep-
tions having only been made in cases where the interests
of the States concerned with regard to navigation and
fishing have warranted another basis of delimitation.

Not reproduced in this document.

4. DOMINICAN REPUBLIC

Note. The reply of the Government of the Dominican
Republic is contained in the following letter, dated
3 March 1953, from the Department of State for External
Relations. The original text is in Spanish.

Tengo el honor de avisar recibo de la comunicacion
N» LEG 292/2/06 del 13 de noviembre de 1952 del
Departamento Juridico, por medio de la cual se solicita
al Gobierno su opinion en cuanto al problema de deli-
mitar el mar territorial entre dos Estados limitrofes.

En respuesta, honrome asimismo en informar al
Sefior Secretario General que el Gobierno Dominicano
estima que ser,a dif.cil establecer una regla fija para
delimitar el mar territorial entre dos o mas Estados
limitrofes y que la solution del problema podr.a ser
buscado por medio de tratados entre las Partes intere-
sadas a la luz de las situaciones especiales que existan
en cada caso.

4. EL SALVADOR

Note. The reply of the Government of El Salvador is
contained in the following letter, dated 10 December 1952,
from the Ministry of Foreign Affairs. The original text
is in Spanish.

Me es muy grato anunciarle el recibo de su apreciable
comunicacion LEG 292/2/06, de fecha 13 de noviembre
proximo anterior, sobre la cuesti^n de la delimitation
del mar territorial, con la que tuvo la fineza de enviarme
importante information sobre dicho asunto.

Al agradecer su gentileza de proporcionarme dicha
information, le manifiesto que esta Cancillena esta
estudiando el informe de la Comisi^n de Derecho Inter-
national sobre el trabajo de la cuarta sesiun, al igual
que los otros anexos, para hacer las observaciones del
caso.

Por ahora considero conveniente hacer de su digno
conocimiento el texto del articulo 7 de la Constitution
PoLtica vigente de El Salvador, que ha de determinar
el punto de vista salvadoreno sobre el asunto del mar
territorial. Dice asi :

« Articulo 7. El territorio de la Repiiblica dentro
de sus actuates Lmites es irreductible ; comprende el
mar adyacente hasta la distancia de doscientas millas
marinas contadas desde la Lnea de la mas baja marea,
y abarca el espacio aereo, el subsuelo y el zdcalo
continental correspondientes.

Lo previsto en el inciso anterior no afecta la
libertad de navegacion conforme los principios acep-
tados por el Derecho International.

El Golfo de Fonseca es una bahia historica sujeta
a un regimen especial. »

6. NETHERLANDS

Note. The reply of the Government of the Netherlands
is contained in the following letter, dated 8 May 1953,
from the Permanent Delegation of the Netherlands to
the United Nations.

I have the honour to refer to your letter of Novem-
ber 13, 1952 (LEG 292/2/06) and to submit, on behalf
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of the Netherlands Government the following observa-
tions on the delimitation of the territorial sea of two
adjacent States:

The boundary-line in the South (Belgian frontier)
follows first the direction of the land frontier — which
makes very little difference from the perpendicular
line on the general direction of the coast — until it
reaches the Wielingen, the principal navigation chan-
nel of the river Scheldt. Sovereign rights in the whole
" Wielingen " are claimed by the Netherlands on histo-
ric grounds, this being also the principal outlet of
the river Scheldt. This means that according to the
Netherlands view the boundary line runs for some dis-
tance in a Westerly direction parallel to the Belgian
coast, because the Wielingen forms a navigation channel
through the shallow territorial sea before the Nether-
lands-Belgian coast, and parallel to that coast.

The boundary line between the Netherlands and
Germany in the North follows a straight line between
the point where the land frontier reaches the coast
and the river Ems, in a direction indicated by article 41
of the Treaty of Meppen of 1824 between the Nether-
lands and Hannover: . . . From this point (on the coast,
where the land boundary reaches the " Dollard ") the
boundary line runs through the Dollard to the river
Ems, in direction North, 8° 9.5' West — being this the
median line between due North and North by East as
set out by the compass according to the covenant of
the year 1723, for which year the Western deviation
from the true North has been fixed at 13° 47' by mutual
agreement.

This boundary line through the Dollard shall remain
for all times, even when the river Aa (the " Thalweg "
of which constitutes the land frontier between the
Netherlands and Hannover, see art. 36 in fine) might
change its present course.

From the point, where this line ends in the river Ems
(what should be the " Thalweg " of the river Ems as
was customary in 1824) the boundary line is, according
to the Netherlands view, following the " Thalweg " of
the principal navigation channel (the first part of
which is called the " oostfriese Gaatje ") and outflow
of the river Ems into the high sea.

It should be added that these delimitations are
both meeting opposition, in the case of the "Wielingen "
from the Belgian, and in the case of the Ems from the
German Government, the first denying the applica-
bility of historical claims to the " Wielingen ", the latter
asserting a historical claim to the whole mouth of
the river Ems, which claim is founded on possession
contested by the Netherlands Government.

The Western boundary of Surinam has been settled
as follows in a draft treaty between the Netherlands
and the United Kingdom, the ratification of which has
been interrupted by the last war:

" The boundary between the territorial waters of
Surinam and British Guiana is formed by the pro-
longation seawards of the line drawn on a bearing
of 10 East of the true North of the landmark referred
to in article 1 (2) above."

In the same period the boundary with French
Guiana (Cayenne) has been agreed upon between the
Netherlands and France as follows:

" At the mouth of the river the line of the frontier
until it reaches the sea is formed by the 'Thalweg' of
the deepest uninterrupted channel leading to the
sea."

The deviation from the " Thalweg" principle as
regards the Western boundary of Surinam (with British
Guiana) has been made necessary by the fact that
during the last century the land frontier follows the
Western bank of the river Corantyne which thereby
has to be considered as Netherlands inland water.
Therefore, the " Thalweg " principle could not apply
to the delimitation in the territorial sea adjoining the
neighbouring countries.

In the Netherlands territories in the Pacific up till
now no frontiers in territorial waters have actually
been drawn.

7. NORWAY

Note. The reply of the Government of Norway is
contained in the following letter, dated 13 February 1953,
from the Permanent Delegation of Norway to the United
Nations.

I have the honour to refer to your letter of the 13th
November 1952 (LEG 292/2/06) and to submit, on
behalf of the Norwegian Government, the following
observations in regard to the question of the delimita-
tion of the territorial sea of two adjacent States:

The Norwegian authorities have with great interest
acquainted themselves with article 13 of the draft
Regulations regarding the Territorial Sea [A/CN.4/53]
submitted to the Fourth Session of the International
Law Commission by Professor Francois, and dealing
with the delimitation of the territorial sea of two adja-
cent States. In their opinion this draft (article 13)
could be used as a basis for further consideration of the
matter, provided that the word " coastline " is under-
stood to mean " the base lines from which the territo-
rial sea of the two adjacent States is delimited ". The
physical coastline is, in the opinion of the Norwegian
authorities, not suited to be used as the basis for
drawing the dividing line in cases where the coastline
is cut into by the sea to the same extent as that of
Norway.

I avail myself of this opportunity to furnish you
with the following information with regard to the
delimitation of the territorial sea of Norway and the
neighbouring States:

1. The territorial sea of Norway and Sweden was
delimited by the arbitration award (judgement) of the
23rd October 1909 (The Grisebaa Award). The
relevant parts of the award read as follows:

" The Tribunal decides and pronounces: That the
maritime boundary between Norway and Sweden,
. . . is fixed as follows: . . . From point XX a straight
line is drawn in a direction of west 19 degrees south,
which line passes midway between the Grisbadarna
and the Skjottegrunde south and extends in the
same direction until it reaches the high sea."
Point XX means the point where the boundary

between the two countries reaches the joint Norwegian-
Swedish base line point.
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With regard to the principle which was put into
effect, the statement of reasons of the award reads as
follows:

" . . . the delimitation should be made today by
tracing a line perpendicularly to the general direction
of the coast, while taking into account the necessity
of indicating the boundary in a clear and unmis-
takable manner, thus facilitating its observation
by the interested parties as far as possible. And

" Whereas, in order to ascertain what is this
direction we must take equally into account the
direction of the coast situated on both sides of the
boundary. And.

"Whereas, the general direction of the coast,
according to the expert and conscientious survey of
the Tribunal, swerves about 20 degrees westward
from due north, and therefore the perpendicular line
should run toward the west to about 20 degrees to
the south."
It is thus quite clear that the dividing line was drawn

perpendicular on the general direction of the coast, and
Professor Francois must therefore have erred when he
states in his " Report on the Regime of the Territorial
Sea " (A/CN.4/53, p. 32) that the dividing line was
drawn perpendicular on the coast " at the point at
which the frontier between the two territories reaches
the sea."

Attention was drawn to this fact by Mr. Hudson at
the fourth session of the International Law Commission.

It was due to special reasons that the dividing line
in the award was in fact drawn in direction West,
19» South and not 20° South.

2. With regard to the delimitation of the territorial
sea of Norway and the Soviet Union, the following
should be noted:

In the Norwegian-Russian border treaty of 1826 the
border line between the two countries was not drawn
further than up to the point where " Grense Jakobselv "
reaches the sea. No dividing line between the territo-
rial sea was drawn, it not being customary to do so in
border treaties at that time, if particular reasons did
not require it to be done.

During the Norwegian-Finnish border negotiations
after the first World War the question was, however,
raised and in 1931 agreement was reached on a concrete
proposal for the drawing of the dividing line between
the territorial sea of the two countries. The proposal,
subject to some drafting changes, was incorporated in
an additional protocol to the " Protocol on the Boun-
dary Survey between Norway and Finland in 1925."
The Additional Protocol was signed in Helsingfors on
the 12th of September 1931, and the boundary was
subsequently marked in accordance with this protocol
during the period from the 12th to the 22nd of June
1939.

No new formal provisions concerning the dividing
line between the territorial sea have been made in
relation to the Soviet Union after it took possession of
the most northern districts of Finland as a consequence
of the last war.

8. UNITED KINGDOM

Note. The following statement by the Government of
the United Kingdom was transmitted by a letter dated

29 April 1953, from the Permanent Delegation of the
United Kingdom to the United Nations.

1. Her Majesty's Government have carefully consid-
ered the request of the International Law Commission
that they should furnish the Commission with informa-
tion on their practice and submit any observations
they might wish to make in regard to the delimitation
of the territorial sea of adjacent States.

2. From an examination of their own practice (and
of international practice generally) Her Majesty's
Government are satisfied that owing to the great
variety of geographical conditions it is not possible or
practical to formulate in precise terms any technical
formula capable of universal application as a rule of
law in this matter. This does not mean, however,
that the matter is entirely unregulated by international
law. In the view of Her Majesty's Government the
starting point must be the following statement by the
International Court of Justice in the Anglo-Norwegian
Fisheries case:

" The delimitation of sea areas has always an
international aspect; it cannot be dependent merely
upon the will of the coastal State as expressed in its
municipal law. Although it is true that the act of
delimitation is necessarily a unilateral act, because
only the coastal State is competent to undertake it,
the validity of the delimitation with regard to other
States depends upon international law."2

3. If, as Her Majesty's Government believe, the
above passage correctly states the fundamental prin-
ciple of international law in regard to the delimitation
of sea areas, it follows that a delimitation can never be
dependent merely upon the will of a single coastal
State or even, in the case of sea areas off the coasts of
adjacent States, of a group of States acting in concert.
The validity of every delimitation vis-a-vis other States
depends upon international law. This does not,
however, affect the practice whereby, in the case of sea
areas off the coasts of adjacent States, the delimitation
may be carried out by agreement between the States
concerned. As in the case of land frontiers, this
practice has every advantage from the point of view
of convenience, but it is important to stress that, in
the case of maritime frontiers — unlike the land fron-
tiers — the rights of a great many other nations may
be affected. Adjacent States may not, merely because
they happen to be adjacent States acting in agreement,
claim as their internal or territorial waters a greater
total area of sea than could properly be claimed as a
result of the individual claims of the States concerned
acting separately. Indeed, in some cases, the area of
sea which adjacent States can claim will be less than
if the whole coast in question belonged to a single
State, because — whereas, if the whole coast belonged
to a single State and consisted of a bay, it might be
permissible for the State concerned to draw a base line
from headland to headland across the bay — if the
coast in question belonged to two or more States, these
States could not draw a base line across the bay, by
virtue of the fundamental principle that, even where
the drawing of base lines is permissible, the base points

I.C.J. Reports 1951, p. 132.
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from which the base lines are drawn must always be
-actual points on the land territory of one and the same
State.

4. Where two adjacent States are unable to reach
agreement or where, having reached agreement, their
delimitation is not accepted by a third State, and dis-
putes arise, Her Majesty's Government consider that
as a rule recourse should be had to judicial settlement.
Such settlement should be according to international
law rather than ex aequo et bono. Even though there
may be no precise formula applicable (see paragraph 2
above), there is no inherent difficulty in settling such
disputes according to international law. Where there
is no appropriate treaty or rule of customary law, the
tribunal should have recourse to first principles. Fore-
most among these is the principle, which the Commis-
sion has already recognized through the adoption of an
amendment moved by Mr. Spiropoulos, that the free-
dom of the coastal State in regard to the delimitation
of its territorial sea " is limited by the principle of
freedom of the seas ".8 " The principle of freedom
of the seas", has been formulated as follows by
Professor Gidel :

" The dominant idea in the law of the sea is the
idea that the lawful and normal use of the open sea
shall be free; any unnecessary restriction of that
freedom must be avoided." *

Moreover, according to Calvo, all questions connected
with the law of the sea

" . . . are directly related or necessarily lead to one
and the same fundamental principle, the principle of
the freedom of the seas." °

In other words, no derogation from the freedom of the
seas should be allowed except in so far as is necessary
for the functioning and protection of the coastal State
and is sanctioned by universal custom (e.g. the 3 mile
limit) or by an historic title (e.g. the Norwegian 4 mile
limit). In considering what derogations from the
principle of the freedom of the seas are permissible,
it should be remembered that history does not operate
only in the interests of the coastal State, but that, in
some cases, the international community as a whole,
or at any rate indicidual States, may have acquired a
vested right (droit acquis) to utilize certain areas of
sea for certain purposes (e.g. passage or fishing). In
such cases, it is not permissible for a coastal State to
deprive these other States of their vested rights, even
if its delimitation of its territorial sea is otherwise in
accordance with the rules of international law. This
principle was stated by Judge Alvarez in his individual
opinion in the Anglo-Norwegian Fisheries case, when
he said that the right of a State to determine the extent
of its territorial sea is subject to the provision that
" it does not infringe rights acquired by other States,
that it does no harm to general interests and does not
constitute an abus de droit ".*

3 169th meeting, paras. 17 and 26, Yearbook of the
International Law Commission, 1952, vol. I, pp. 170-171.

4 Le droit international public de la mer (Paris, 1934),
vol. I l l , p. 674.

5 Le droit international thiorique et pratique, 4th ed.
(Paris, 1887), vol. I, section 384.

• I.C.J. Reports 1951, p. 150.

5. So far as information on the practice of States in
regard to this matter is concerned, Her Majesty's
Government can add to the examples already referred
to in the discussions of the Commission one of which
the Commission may not yet be aware, namely, the
Straits Settlements and Johore Territorial Waters
(Agreement) Act, 1928.' This was an Act passed by
the Imperial Parliament to give effect to an agreement
between the Governor of the (then) Colony of the
Straits Settlements on behalf of His Majesty, and the
Sultan of the State and Territory of Johore, concerning
the boundary between the territorial waters of the
Settlement (now Colony) of Singapore and those of
the State and Territory of Johore.

6. Her Majesty's Government have already declared
their readiness to lend the services of an expert for
the purpose of advising the rapporteur of the Commis-
sion in technical matters relating to the delimitation
of the territorial sea of adjacent States — including,
if desired, an explanation of the delimitation referred
to in paragraph 5 above.

9. UNITED STATES

Note. The following statement by the Government of
the United States was transmitted by a note verbale,
dated 16 March 1953, from the Permanent Delegation of
the United States to the United Nations.

The Government of the United States refers to the
request of the International Law Commission of
November 13, 1952, for information on its practice
concerning the delimitation of the territorial sea of
two adjacent States, and for any comments which it
may wish to make.

The seaward termini of the boundaries of the United
States, Alaska, and the Canal Zone are ten in number.
All five boundaries are trans-continental. Only one
of the boundary termini, that in Passamaquoddy Bay,
has been extended to the high seas.

1. United States-Canada boundary:
eastern terminus in Passamaquoddy Bay

The eastern terminus of the land boundary is at the
mouth of the St. Croix River, on Passamaquoddy Bay.
Passamaquoddy Bay opens on the Bay of Fundy in the
Atlantic Ocean. The water boundary runs through
Passamaquoddy Bay, to a point in the middle of
Grand Manan Channel and thence in the middle of
Grand Manan Channel to the high seas, as indicated
on the attached maps * (sheets numbered 15-18).

The location of this boundary, in furtherance of
the provisions of article 2 of the Definitive Treaty of
Peace between the United States and Great Britain
of September 3,1783 (8 Stat. 80), was determined by a
series of arbitrations and agreements beginning in 1798
and terminating in 1925.

The section of the line which is relevant to the present
inquiry runs from T.P. (Turning Point) 13 to T.P. 15.
The line from T.P. 13 to T.P. 14 was formally agreed
upon in article 1 of the Treaty between the United

' 18 and 19 Geo. 5.c. 23.
* Not reproduced in this document.



86 Yearbook of the International Law Commission, Vol. II

States and Great Britain fixing the Boundary Line in
Passamaquoddy Bay of May 21, 1910:

" . . . Beginning at the aforesaid point lying between
Treat island and Friar Head, thence

" (1) South 8° 29' 57" West true, for a distance
of 1152.6 meters; thence

" (2) South 8° 29' 34" Esat, 759.7 meters; thence
" (3) South 23° 56' 25" East, 1156.4 meters; thence
" (4) South 0° 23' 14" West, 1040.0 meters;

thence
" (5) South 28° 04' 26" East, 1607.2 meters;thence
" (6) South 81° 48' 45" East, 2616.8 meters to a

point on the line which runs approximately North 40°
East true, and which joins Sail Rock, off West
Wuoddy Head Light, and the southernmost rock
lying off the southeastern point of the southern
extremity of Campobello Island; thence

" (7) South 47° East 5100 meters to the middle of
Grand Manan Channel..." 36 Stat. 2477,2478 (italics
added).
It was subsequently found that the intended termi-

nus in Grand Manan Channel, T.P. 14, was less than
three marine miles from land of both the United
States (Sail Rock, near West Quoddy Head) and
Canada (Grand Manan Island), thereby leaving a
small zone of waters of controvertible jurisdiction
between the terminus of the boundary and the high
seas. Hence the boundary was extended by the
Commissioners South 34° 42' West for a distance of
2,383 meters through Grand Manan Channel to T.P. 15,
a point which, according to the information of this
Government, was determined as the point of intersec-
tion of the arcs of circles of three nautical miles radius
drawn from the shores of the two countries. This
extension of the boundary was formally agreed upon
in article 3 of the Treaty between the United States
and Great Britain in respect of the Boundary between
the United States and Canada of February 24, 1925:

" Whereas the Treaty concluded on May 21, 1910,
between the United States and Great Britain, defined
the international boundary line between the United
States and the Dominion of Canada from a point
in Passamaquoddy Bay lying between Treat Island
and Friar Head to the middle of Grand Manan
Channel and provided that the location of the line
so defined should be laid down and marked by the
Commissioners appointed under the Treaty of
April 11,1908;

" And whereas it has been found by the surveys
executed pursuant to the said Treaty of May 21,1910
that the terminus of the boundary line defined by
said Treaty at the middle of Grand Manan Channel is
less than three nautical miles distant both from the
shore line of Grand Manan Island in the Dominion
of Canada and from the shore line of the State of
Maine in the United States, and that there is a small
zone of waters of controvertible jurisdiction in
Grand Manan Channel between said terminus and
the High Seas;

" The Contracting Parties, in order completely
to define the boundary line between the United
States and the Dominion of Canada in the Grand
Manan Channel, hereby agree that an additional course
shall be extended from the terminus of the boundary line

defined by the said Treaty of May 21, 1910, south
42° 34' west, for a distance of two thousand three
hundred eighty-three (2,383) meters, through the
middle of Grand Manan Channel, to the High Seas."
44 Stat. 2102 (italics added).

2. United States-Canada boundary:
western terminus in the Pacific Ocean

Provision for the extension of the boundary from-
the 49th parallel to the Pacific Ocean was made in the
Convention between the United States and Great
Britain relating to the Canadian International Boun-
dary of April 11, 1908. Article VIII provided that
an unspecified number of straight lines, to be deter-
mined by the two Boundary Commissioners, should
constitute the boundary through Haro Channel and
"Fuca's Straits" to the Pacific Ocean:

" . . . The line so defined and laid down shall be
taken and deemed to be the international boundary,
as defined and established by treaty provisions and
the proceedings thereunder as aforesaid, from the
forty-ninth parallel of north latitude along the
middle of the channel which separates Vancouver's
Island from the mainland and the middle of Haro
Channel and of Fuca's Straits to the Pacific Ocean."
35 Stat. 2003, 2013.
The terminus on the Pacific Ocean was determined

by the Commissioners as a point midway between
Bonilla Point on Vancouver Island and Tatoosh
Island Lighthouse in the State of Washington, but
the boundary was not extended three nautical miles
from this terminus to the high seas.

3. Alaska-Canada boundary:
northern terminus, in the Arctic Ocean

Provision was made for the establishment of the
Alaska-Canada boundary along the 141st meridian
of west longitude " in its prolongation as far as the
Frozen Ocean " in article I of the Convention between
the United States and Great Britain of April 2, 1906
(34 Stat. 2948). The northern terminus of the 141st
meridian boundary at " Demarcation Point" was
established by the Boundary Commissioners on the
Arctic Ocean shore. The boundary, however, was not
extended to the high seas in the Arctic Ocean.

4. Alaska-Canada boundary:
southern terminus, in Dixon Entrance

The boundary defined by the decision of the Alaskan
Boundary Tribunal of October 20, 1903 (Malloy,
Treaties of the United States, Vol. I, pp. 792-794) did not
purport to establish the seaward terminus of the
southeast Alaska-Canada boundary at the high seas
and no provision was subsequently made to extend the
boundary in Dixon Entrance to the high seas.

5. United States-Mexico boundary:
eastern terminus, in the Gulf of Mexico

The eastern terminus of the Mexican boundary was
defined in article V of the Treaty of Guadalupe Hidalgo
between the United States and Mexico of February 2,
1848:
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" The boundary line between the two Republics
shall commence in the Gulf of Mexico, three leagues
from land, opposite the mouth of the Rio Grande,
otherwise called Rio Bravo del Norte, or opposite
the mouth of its deepest branch, if it should have
more than one branch emptying directly into the
sea. . ." (18 Stat. 492, 494).
The terminus at the mouth of the Rio Grande was

(established by the International Boundary Commission.
Neither the location of the terminus in the high seas
•nor the general direction of the line have been deter-
mined by agreement between the United States and
Mexico.

6. United States-Mexico boundary:
western terminus, in the Pacific Ocean

This boundary terminus, according to article V of
the Treaty of Guadalupe Hidalgo, is a point on the
Pacific Ocean " one marine league due south of the
southernmost point of the Port of San Diego, according
to the plan of said port, made in the year 1782 by
Don Juan Pantoja..." (18 Stat. 492, 493, 494.)

The terminus on the Pacific Ocean was established
by the International Boundary Commission but no
provision was made to extend the boundary from its
coastal terminus out to the high seas.

7-10. Canal Zone-Panama boundary termini

Article III of the Convention between the United
States and Panama of November 18, 1903 provides,
}n part:

" The Republic of Panama grants to the United
States in perpetuity the use, occupation and control
of a zone of land and land under water for the
construction, maintenance, operation, sanitation and
protection of said Canal of the width of ten miles
extending to the distance of five miles on each side
of the center line of the route of the Canal to be
constructed; the said zone beginning in the Caribbean
Sea three marine miles from mean low water mark
and extending to and across the Isthmus of Panama
into the Pacific Ocean to a distance of three marine
miles from mean low water mark with the proviso
that the cities of Panama and Colon and the harbors
adjacent to said cities, which are included within
the boundaries of the zone above described, shall
not be included within this grant. . ." (33 Stat.
2234-5.)

The boundaries of the Canal Zone were further
defined in article I of the Boundary Convention con-
cluded September 2, 1914:

" It is agreed that the boundary lines of the zone
of land of ten miles in width described in article II of
the said Canal Treaty shall remain as defined and
established by the agreement of June the 15th, 1904,
above mentioned, and subsequently located on the
ground and monumented as shown by exhibit 'A'
accompanying this Convention, with the modifica-
tions hereinafter set out in respect to the cities of
Panama and Colon and their adjacent harbors."
(38 Stat. 1893, 1894, 1895)

None of the four Canal Zone-Panama boundary
termini in the high seas have been established.

Comments

This Government believes that it would be difficult
to derive general rules or conclusions from a practice
which shows only one actual case of delimitation of
territorial sea with an adjacent State — the case of the
eastern terminus of the United States-Canada boundary.

10. YUGOSLAVIA

Note. The reply of the Government of Yugoslavia is
contained in the following letter, dated 3 March 1953,
from the Permanent Delegation of Yugoslavia to the
United Nations.

Reference is being made to your communication
LEG 292/2/06 of 13 November 1952, concerning the
article 13 of the " Draft Regulation " (A/CN.4/53)
dealing with the question of the delimitation of the
territorial sea of two adjacent States, discussed by the
International Law Commission at its fourth session.

With regard to the article 13 of the aforementioned
draft, I wish to inform you that the Government of
the Federal People's Republic of Yugoslavia has no
comments since it is fully in agreement with the prin-
ciple laid out therein.

11. SWEDEN
DOCUMENT A/CN. 4/71/ADD.l

Note. Reproduced below is the text of a letter dated
7 May 1953 from the Ministry of Foreign Affairs of Sweden
to the Secretary-General containing the information and
observations submitted by the Swedish Government.

En reponse a la lettre du 13 novembre 1952 (LEG
292/2/06), oil le Secretaire general adjoint, charge du
Departement juridique, a demande, sur la requite de
la Commission du droit international, les renseignements
que pouvait donner et les observations que pouvait
presenter le Gouvernement suedois sur la question de
la delimitation des eaux territoriales de deux Etats
adjacents, question traitee dans l'article 13 du projet
de regies concernant les eaux territoriales, soumis par
le rapporteur special, le Gouvernement suedois a
l'honneur de communiquer ce qui suit.

La frontiere entre la Suede et la Finlande est etablie
par le Traite de paix de Fredrikshamn du 17 septembre
1809, par l'Acte de demarcation des frontieres du 20 no-
vembre 1910 et par un certain nombre de descriptions
topographiques successives. En ce qui concerne la
frontiere maritime, il ressort desdits documents que
cette frontiere, apres avoir traverse l'archipel situe
au sud de l'embouchure de la riviere de Tornea, se
prolonge a travers le milieu du golfe de Botnie et de la
mer d'Aland, ou elle coupe en deux le rocher nomine
Market et se perd, en passant entre certaines iles sue-
doises et finlandaises enumerees, dans la mer Baltique.
Ces dispositions doivent sans doute etre interpreters
de telle sorte que la frontiere entre les regions d'eaux
respectives de ces deux pays, aussi loin que s'etendent
les eaux territoriales desdits pays, est constitute par
une ligne mediane tracee par rapport aux cdtes.

La frontiere entre la Suede et la Norvege est etablie
par un traite du 26 octobre 1661 qui, en ce qui concerne
la frontiere maritime, a ete interprete et complete par
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la sentence arbitrate rendue a La Haye le 23 octobre
1909 dans 1'affaire des Grisbadarna. En ce qui concerne
la frontiere traced entre les eaux territoriales des Etats
respectifs en dehors de l'archipel, la decision du tribunal
est ainsi concue :

« Du point XX une ligne droite est tracee dans une
direction ouest, 19 degres au sud, laquelle ligne passe
au milieu entre les Grisbadarna et le Skjottegrund
sud et se prolonge dans la mSme direction jusqu'a
ce qu'elle ait atteint la mer libre. »
II faut cependant ajouter que le point de vue de

principe du tribunal relativement a la methode a
employer pour le trace de frontiere a ete expose dans
les considerants suivants :

« Considerant que, par suite, la ligne automatique
de partage de 1658 doit etre determined, ou — ce qui
en d'autres termes est exactement la mSme chose —
le partage d'aujourd'hui doit etre fait en tracant une
ligne perpendiculairement a la direction generale de
la c6te, tout en tenant compte de la necessity d'indi-
quer la frontiere d'une maniere claire et indubitable
et d'en faciliter, autant que possible, l'observation
de la part des interesses ;

« Considerant que, pour savoir quelle est cette
direction, il faut, d'une maniere egale, tenir compte
de la direction de la cdte situee des deux cdtes de la
fronti^re ;

« Considerant que la direction generale de la c6te,
d'apres l'expertise consciencieuse du tribunal, decline
du vrai nord d'environ 20 degrds vers l'ouest;

« Que, par consequent, la ligne perpendiculaire
doit se diriger vers l'ouest, a environ 20 degres au
sud; »

La dissidence insignifiante sur le principe ainsi
determine qu'impliquerait la ligne frontiere etablie par
le tribunal dans ce cas concret dependait de circons-
tances speciales.

II faut remarquer que le tribunal considerait qu'il
entrait dans ses fonctions de reconstruire une frontiere
qui avait ete automatiquement etablie par le Traite
de paix de 1658. Le Gouvernement suedois estime cepen-
dant que la methode pour le trace de frontiere, adoptee
en principe par le tribunal, a savoir employer une
ligne tracee perpendiculairement a la direction gene-
rale de la cdte, est preferable a celle qui a ete proposee
par le rapporteur special de la Commission du droit
international, a savoir que la frontiere doit &tre consti-
tuee par une ligne dont tous les points sont equidis-
tants du point le plus proche de la ligne cdtiere de
chacun des deux Etats, m6thode qui parait devoir
soulever certaines difficultes lorsqu'il s'agit d'une c6te
qui est fortement decouple d'indentations et d'echan-
crures et qui presente de nombreuses anfractuosites
sous forme de pointes, iles, etc.

II est notoire que la frontiere entre les eaux territo-
riales de deux Etats est souvent etablie par des traites
ou des sentences arbitrales, quelquefois peut-etre aussi
par un droit coutumier de date ancienne. II faut
conside"rer qu'il est de toute evidence qu'une conven-
tion generale future concernant les eaux territoriales
ne doit pas avoir d'influence sur les frontieres qui sont
deja fixers de la sorte. Cette regie doit aussi s'appliquer
aux frontieres dans le cas de d^troits qui sdparent deux
Etats. Les dispositions de la convention relative aux

frontieres entre deux Etats ne doivent done &tre appli-
quees que in dubio. Une clause a cet effet devrait,
pour plus de precision, etre insere"e dans la convention.

Le Gouvernement suedois veut saisir cette occasion
pour rectifier certaines donnees erronees concernant
les eaux territoriales de la Suede, que contient le rap-
port du rapporteur special en date du 4 avril 1952:
concernant le regime des eaux territoriales.

II y est dit que l'etendue des eaux territoriales sue-
doises est de 4 milles marins, mais pour la neutralite
de 3 milles et pour la peche (dans les eaux frontieres.
entre la Suede et le Danemark) de 3 minutes-latitude.

En realite le Gouvernement suedois n'a jamais aban-
donne son point de vue de principe qui comporte que
sa frontiere de neutralite s'etend jusqu'a 4 milles
marins de la cdte, bien que la Suede fut forcee pendant
les deux guerres mondiales, sous une contrainte irresis-
tible de se borner a revendiquer la neutralite jusqu'a une
distance de 3 milles marins de la cdte.

Dans un traite conclu le 31 decembre 1932 entre la
Suede et le Danemark, la Suede a autorise, en vue de la
reciprocite, les ressortissants danois a pecher dans une
zone restreinte jusqu'a 3 milles marins de la cdte sue-
doise. Mais, pour les ressortissants d'autres pays, la
limite de la zone de peche est, dans cette.zone aussi,
de 4 milles marins, limite de la zone de peche qui
s'applique egalement aux ressortissants danois sur les
autres parties de la cdte suedoise.

La limite de la zone de pdche de la Suede et la limite
des eaux territoriales laquelle s'etend jusqu'a une
distance de 4 milles marins de la cdte (le terme « cdte »
comprenant les limites extremes des indentations et
autres eaux int&ieures) coincident.

La limite des eaux territoriales suedoises est ainsi
tracee, dans tous les cas, a une distance de 4 milles
marins de la cdte. Le Gouvernement suedois eprouve
du reste certains doutes sur le bien-fonde et l'opportu-
nite de limites territoriales diff erentes a differences fins.

Le Gouvernement suedois serait reconnaissant de
voir l'attention des gouvernements, qui ont recu le
rapport du rapporteur special en date du 4 avril 1952,
attiree sur la rectification faite plus haut.

12. FRANCE

DOCUMENT A/CN. 4/71/ADD.2

Note. Reproduced below is the text of a letter dated
2 August 1953 from the Ministry of Foreign Affairs of
France to the Secretary-General, containing the informa-
tion and observations submitted by the French Govern-
ment.

Par lettre du 13 novembre 1952 (LEG 292/2/06),
vous avez bien voulu me faire savoir que la Commission
du droit international a examine, au cours de sa
quatrieme session, la question de la delimitation de la
mer territoriale de deux Etats adjacents.

Vous m'avez demande a ce popros de vous delinir
la position du Gouvernement francais sur les proposi-
tions de la Commission et vous faire part des observa-
tions que le rapport final appelle de ma part.

J'ai l'honneur de vous faire savoir qu'en ce qui
concerne la delimitation des eaux territoriales metropo-
litaines, la pratique suivie par le Gouvernement fran-
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cais n'obelt pas a des regies uniformes, etant etroite-
ment determinee par les conditions geographiques,
•elles-mSmes essentiellement variables suivant la nature
du milieu maritime considere et la configuration de la
•c6te.

a) En ce qui concerne la frontiere franco-beige,
aucune decision particuliere n'a determine la ligne de
separation des eaux territoriales entre les deux Etats.
Mais l'Administration des douanes admet, pour sa
zone de surveillance, que cette separation est realisee
par une ligne prolongeant en mer la direction generale
de la frontiere. La delimitation ainsi admise ne lese
•aucun inter^t, du fait que les cdtes francaises et beiges
adjacentes sont rectilignes et que la frontiere est per-
pendiculaire a la cdte.

b) Relativement a la frontiere franco-espagnole, il
y a lieu de distinguer :

1. La determination de la frontiere maritime franco-
espagnole de l'Atlantique est precisee par la Convention
franco-espagnole du 18 fevrier 1889, laquelle indique
les droits de peche respectifs des ressortissants des deux
Etats dans le cours principal de la Bidassoa et dans la
zone neutre de la rade du Figuier. II s'agit done ici
d'une convention particuliere entre deux Etats adja-
cents — mais dont l'objet est limite a la pe"che.

2. Pour la frontiere franco-espagnole de la Mediter-
ranee, e'est la grotte de la Cova Foradada qui fixe la
demarcation a terre par l'application de l'acte de
delimitation du 11 juillet 1868. La frontiere qui se
termine a cette grotte arrive sur mer en oblique. La
limite des eaux territoriales ne peut done equitablement
£tre le prolongement de la direction generale de la
frontiere terrestre. Aussi, et etant donne que la cdte
franco-espagnole est orientee nord-sud, la limite des
eaux territoriales qui a ete adoptee en pratique par les
agents embarques des douanes comme par ceux de
l'inscription maritime est celle du parallele passant
par la grotte susvisee. Un piquet blanc materialise a
terre le point exact ou passe ce parallele.

c) S'agissant enfin de la frontiere franco-italienne,
un projet de convention concernant la delimitation
des seules eaux reservees a la pSche dans la baie de
Menton a ete conclu au debut de 1892. Mais il n'a e"te"
ratifte par aucun des deux gouvernements et, de ce
chef, n'est jamais entre" en vigueur.

Quant a la delimitation des eaux reservees a la pSche
nationale des ressortissants de chaque Etat entre la
Corse et la Sardaigne, elle a ete" precise^ par une conven-
tion du 18 Janvier 1908.

La delimitation des eaux territoriales dans les terri-
toires d'outre-mer n'appelle aucune observation parti-
culiere. La seule difficulty qui aurait pu se presenter
vise le cas ou les ilots de Doumerrah et de Souabia
(C6te franchise des Somalis) n'auraient pas appartenu
a la France. La caducite" du traite" franco-italien du
7 Janvier 1935, concernant le reglement des interSts
des deux Etats en Afrique — qui avait consacre la
cession desdits ilots a l'ltalie, mais qui n'est pas entr6
en vigueur du fait que son application e"tait subordon-
nee a la conclusion d'un traite reglementant la situation
des ressortissants italiens en Tunisie, laquelle n'est
jamais intervenue — a leve en l'occurrence I'hypothese
d'un eventuel conflit de delimitation.

La position du Gouvernement francais a l'egard du
probleme general souleve par la Commission du droit
international peut des lors Stre aisement deduite des
considerations qui precedent.

fitant donne l'extreme variete que peut presenter
non seulement la topographie des cfites a la frontiere
de deux fitats adjacents, mais aussi le trace meme de
celle-ci, il semble preferable de renvoyer la delimitation
des eaux territoriales de ces fitats a des conventions
particulieres. L'exemple de la France revele en effet
qu'aucune des trois methodes preconisees par la Com-
mission du droit international n'a fait l'objet d'une
application systematique puisque, si la delimitation
des eaux territoriales entre la France et la Belgique
obeit au principe d'une ligne prolongeant en mer la
direction gen^rale de la frontiere terrestre, cette for-
mule a ete 6cartee dans les relations franco-espagnoles
pour la delimitation de la frontiere mediterraneenne en
raison des donnees topographiques locales.

Si toutefois la Commission du droit international
estimait indispensable un choix entre les trois defini-
tions proposees, le Gouvernement fran^ais estime que
la delimitation par une ligne dont tous les points sont
equidistants du point le plus proche de la ligne cfitiere
de chacun des deux Etats adjacents devrait Stre rete-
nue comme etant de nature a donner la meilleure
solution dans le plus grand nombre de cas.
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PREFACE
1. This section of the Report on the Law of Treaties

is composed of the following three parts: Part I (Defi-
nition and nature of treaties); Part II (Conclusion of
treaties); and Part III (Conditions of validity of trea-
ties). It is intended that the subsequent sections 1 of
the Report should cover the following other topics of
the Law of Treaties: Part IV (Operation and enforce-
ment of treaties); Part V (Interpretation of treaties);
Part VI (Termination of treaties); Part VII (Rules and
principles applicable to particular types of treaties).

2. The draft articles formulated by the Special
Rapporteur are accompanied throughout by comments
and notes. While the former is intended to constitute
part of the work of the Commission to be submitted
to the General Assembly, the notes are merely in
the nature of explanations for the convenience of the
Commission. However, the border-line between the
comment and the notes is not contemplated as being
rigid and it is probable that eventually substantial
sections of the notes may be included in the comment.

3. The present Report is intended primarily as a
formulation of existing law. It is largely for this reason
that the Special Rapporteur has thought it necessary
in a number of cases — as, for instance, in the case of
article 9 relating to reservations — to append alterna-
tive formulations de lege ferenda. In some cases it has
been thought necessary to include, for the considera-
tion of the Commission, alternative formulations of
lex lata. However, in general the Special Rapporteur
has attached importance to the preservation of the

1 Sir Hersch Lauterpacht having been elected to the
International Court of Justice in 1954 was unable to
publish these sections of his Report.

distinction between the two main tasks which, ia
relation to this and other topics, confront the Commis-
sion — namely, those of codification and development
of international law.

TEXTS OF ARTICLES

Article 1
ESSENTIAL REQUIREMENTS OF A TREATY

Treaties are agreements between States, including
organizations of States, intended to create legal rights
and obligations of the parties.

Article 2
FORM AND DESIGNATION OF A TREATY

Agreements, as defined in article 1, constitute treaties
regardless of their form and designation.

Alternative version of article 2

Agreements, as defined in article 1, constitute treat-
ies regardless of their form and designation and regard-
less of whether they are expressed in one or more
instruments. A treaty obligation may be created by a
unilateral instrument accepting an offer or followed
by acceptance.

Article 3
THE LAW GOVERNING TREATIES

In the absence of any contrary provisions laid down
by the parties and not inconsistent with overriding
principles of international law, the conditions of the
validity of treaties, their execution, interpretation and
termination are governed by international custom and,
in appropriate cases, by general principles of law
recognized by civilized nations.

90
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Article 4
ASSUMPTION OF TREATY OBLIGATIONS

A treaty becomes binding by signature which is not
subject to confirmation, ratification, accession, accep-
tance, or any other means of expressing the will of the
parties, through a competent organ, in accordance
with the provisions and practice of their constitution.

Article 5
SIGNATURE

1. The signature of a treaty constitutes an assump-
tion of a binding obligation in all cases in which the
parties expressly so agree or where, in accordance with
article 6, no confirmation of the signature is necessary.

2. In all other cases the signature, or any other
means of assuming an obligation subject to subsequent
confirmation, has no binding effect except that it
implies the obligation, to be fulfilled in good faith:

(a) To submit the instrument to the proper constitu-
tional authorities for examination with the view to
ratification or rejection;

(b) To refrain, prior to ratification, from any act
intended substantially to impair the value of the under-
taking as signed.

Article 6
RATIFICATION

1. Ratification is an act by which a competent organ
of a State formally approves as binding the treaty or
the signature thereof.

2. In the absence of ratification a treaty is not
binding upon a Contracting Party unless:

(a) The treaty in effect provides otherwise by laying
down, without reference to ratification, that it shall
enter into force upon signature or upon any other date
or upon a specified event other than ratification;

(b) The treaty, while providing that it shall be
ratified, provides also that it shall come into force
prior to ratification;

(c) The treaty is in the form of an exchange of notes
or an agreement between government departments;

(d) The attendant circumstances or the practice of
the Contracting Parties concerned indicate the inten-
tion to assume a binding obligation without the neces-
sity of ratification.

Alternative paragraph 2
2. Confirmation of the treaty by way of ratification

is required only when the treaty so provides.

Article 7
ACCESSION

1. A State or organization of States may accede to
a treaty, which it has not signed or ratified, by formally
declaring in a written instrument that the treaty is
binding upon it.

2. Accession is admissible only subject to the provi-
sions of the treaty.

3. Unless otherwise provided, accession may be
effected at any time after the establishment of the
text of the treaty.

Article 8
ACCEPTANCE

[Wherever provision is made for the assumption of
the obligations of the treaty by acceptance a State
may become a party to the treaty by a procedure which
consists either: (a) in signature, ratification, or acces-
sion; or (b) in an instrument formally described as
acceptance; or (c) in a combination of the two preceding
methods.]

Article 9

RESERVATIONS

I

A signature, ratification, accession, or any other
method of accepting a multilateral treaty is void if
accompanied by a reservation or reservations not
agreed to by all other parties to the treaty.

II

Alternative proposals de lege ferenda

Alternative draft A of article 9

If, in any case where a multilateral treaty does not
expressly prohibit or restrict the faculty of making
reservations, a State signs, ratifies, accedes to or
otherwise accepts the treaty subject to a reservation
or reservations limiting or otherwise varying the obli-
gations of any article or articles of the treaty, the
following procedure shall apply in the absence of any
other provisions in the treaty:

1. Whenever a treaty provides that it shall enter
into force on a specified number of States finally becom-
ing parties thereto, the fact that a State has appended
a reservation or reservations to any article of the treaty
is not taken into account for the purpose of ascertaining
the existence of the requisite number of parties to the
treaty.

2. If within three years of the treaty having entered
into force less than two-thirds of the States accepting
the treaty, whether they have accepted it with or
without reservations, agree to the reservation or
reservations appended by a State, that State, if it
maintains the reservation, ceases to be a party thereto.
If at the end of that period and as the result of the
operation of the rule as stated, the number of parties
is reduced to below the requisite number stipulated
for the entrance of the treaty into force, the treaty is
dissolved.

3. If, at the end of or subsequent to the period
referred to above, a reservation is agreed to expressly
or tacitly by two-thirds or more of the total number of
the States accepting the obligations of the treaty, then
the State making the reservation is deemed to be a
party to the treaty in respect of all parties thereto
subject to the right of the other parties not to consider
themselves bound by the particular clause of the
treaty in relation to the State making the reservation.

4. A State is deemed to have agreed to a reservation
made by another State if, within three months of the
receipt of notification of the reservation in question,
it has not forwarded to the depositary authority a
statement containing a formal rejection of the reser-
vation.
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Alternative draft B of article 9

If, in any case where a multilateral treaty does not
expressly prohibit or limit the faculty of making reser-
vations, a State signs, ratifies, accedes to or otherwise
accepts the treaty subject to a reservation or reserva-
tions limiting or otherwise varying the obligations of
any article or articles of the treaty, the following
procedure shall apply in the absence of any other pro-
visions in the treaty:

1. The text of the reservations received shall be
communicated by the depositary authority to all the
interested States. If, on the expiry of a period of
three months following the receipt of such communica-
tion, an interested State does not notify the depositary
authority that it disagrees with the reservation, it
shall be deemed to have accepted it.

2. Unless, after an interval prescribed by the conven-
tion, two-thirds of the States qualified to offer objections
have accepted the reservation, the reserving State, if
it maintains its reservation, will not be considered a
party to the treaty.

3. If two-thirds or more of the States referred to in
paragraph 2 agree to the reservation, the reserving
State will be considered a party to the treaty subject
to the right of any party not to apply to the reserving
State the provision of the treaty in respect of which a
reservation has been made.

Alternative draft C of article 9

If, in any case where a multilateral treaty does not
expressly prohibit or limit the faculty of making reser-
vations, a State signs, ratifies, accedes to or otherwise
accepts the treaty subject to a reservation or reserva-
tions limiting or otherwise varying the obligations of
any article or articles of the treaty the following pro-
cedure shall apply in the absence of any other provisions
in the treaty:

1. The parties or the organ of an international orga-
nization responsible for establishing the text of the
treaty shall designate a committee, appointed in a man-
ner to be agreed by them, competent to decide on the
admissibility of reservations made by any Government
subsequent to the establishment of the text of the
treaty.

2. The text of the reservations received shall be
communicated by the depositary authority to all the
interested States. If, on the expiry of a period of
three months following the receipt of such communica-
tion, an interested State does not notify the depositary
authority that it disagrees with the reservation, it
shall be deemed to have accepted it.

3. If a reservation is objected to by a State qualified
to object, then it shall be competent for the Committee,
at the request of the State making the reservation, to
decide whether the reservation is admissible. If the
reservation is declared inadmissible then the State in
question cannot become a party to the treaty if it
maintains the reservation.

Alternative draft D of article 9

If, in any case where a multilateral treaty does not
expressly prohibit or limit the faculty of making
reservations, a State signs, ratifies, accedes to or
otherwise accepts the treaty subject to a reservation

or reservations limiting or otherwise varying the obli-
gations of any article or articles of the treaty the
following procedure shall apply in the absence of any
other provisions .in the treaty:

1. The parties or the organ of an international
organization responsible for establishing the text of
the treaty shall request the International Court
of Justice to designate under its rules a Chamber of
Summary Procedure to decide on the admissibility of
reservations made by a Government subsequent to the
establishment of the text of the treaty.

2. The text of the reservations received shall be
communicated by the depositary authority to all the
interested States. If, on the expiry of a period of
three months following the receipt of such communica-
tion, an interested State does not notify the depositary
authority that it disagrees with the reservation, it
shall be deemed to have accepted it.

3. If a reservation is objected to by a State qualified
to object, then it shall be competent for the Chamber
of Summary Procedure, at the request of the State
making the reservation, to decide whether the reserva-
tion is admissible. If the reservation is declared inad-
missible then the State in question cannot become a
party to the treaty if it maintains the reservation.

Article 10
CAPACITY OF THE PARTIES

An instrument is void as a treaty if concluded in
disregard of the international limitations upon the
capacity of the parties to conclude treaties.

Article 11
CAPACITY OF AGENTS

Constitutional Limitations
Upon the Treaty-Making Power

1. A treaty is voidable, at the option of the party
concerned, if it has been entered in disregard of the
limitations of its constitutional law and practice.

2. A contracting party may be deemed, according
to the circumstances of the case, to have waived its
right to assert the invalidity of a treaty concluded in
disregard of constitutional limitations if for a prolonged
period it has failed to invoke the invalidity of the
treaty or if it has acted upon or obtained an advantage
from it.

3. In cases in which a treaty is held to be invalid
on account of disregard of the constitutional limitations
imposed by the law or practice of a contracting party
that party is responsible for any resulting damage to
the other contracting party which cannot properly be
held to have been affected with knowledge of the
constitutional limitations in question.

4. A party cannot invoke the invalidity of a treaty
on the ground that it has been entered into in disregard
of the constitutional limitations of the other con-
tracting party.

5. A party asserting the invalidity of a treaty on
account of any failure to comply with constitutional
limitations is bound, in case of disagreement, to submit
the substance of the dispute or the question of damages
to the International Court of Justice or to any other
international tribunal agreed upon by the parties.
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Article 12
ABSENCE OF COMPULSION

Treaties imposed by or as the result of the use of
force or threats of force against a State in violation of
the principles of the Charter of the United Nations are
invalid if so declared by the International Court of
Justice at the request of any State.

Article 13
ABSENCE OF FRAUD

1. A treaty procured by fraud is voidable, at the
instance of the International Court of Justice or, if the
parties so agree, of any other international tribunal,
at the option and at the request of the injured party.

2. The injured party may affirm the treaty thus
procured and ask for damages for the injury caused
to it by the fraud of the other party.

Article 14
ABSENCE OF ERROR

A treaty entered into under the mistaken belief, not
due to fraud of a contracting party, as to the existence
of a fact substantially affecting the treaty as a whole is
voidable, at the instance of the International Court of
Justice or, if the parties so agree, of any other interna-
tional tribunal, at the option and at the request of the
party adversely affected by the mistake.

Article 15
CONSISTENCY WITH INTERNATIONAL LAW

A treaty, or any of its provisions, is void if its per-
formance involves an act which is illegal under inter-
national law and if it is declared so to be by the
International Court of Juctice

Article 16
CONSISTENCY WITH PRIOR TREATY OBLIGATIONS

1. A treaty is void if its performance involves a
breach of a treaty obligation previously undertaken
by one or more of the contracting parties.

2. A party to a treaty which has been declared void
by an international tribunal on account of its inconsis-
tency with a previous treaty may be entitled to damages
for the resulting loss if it was unaware of the existence
of that treaty.

3. The above provisions apply only if the departure
from the terms of the prior treaty is such as to interfere
seriously with the interests of the other parties to that
treaty or seriously impair the original purpose of the
treaty.

4. The rule formulated under paragraphs (1) and (2)
does not apply to subsequent multilateral treaties,
such as the Charter of the United Nations, partaking
of a degree of generality which imparts to them the
character of legislative enactments properly affecting
all members of the international community or which
must be deemed to have been concluded in the inter-
national interest.

Article 17
WRITTEN FORM

An agreement is void as a treaty unless reduced to
writting.

Article 18

REGISTRATION

Treaties entered into by Members of the United
Nations subsequent to their acceptance of the Charter
of the United Nations cannot be invoked by the parties
before any organ of the United Nations unless regis-
tered, as soon as possible, with the Secretariat of the
United Nations.

TEXT OF ARTICLES
WITH COMMENTS AND NOTES

Part I

Definition and nature of treaties

Article 1

Essential requirements of a treaty
Treaties are agreements between States, including

organizations of States, intended to create legal rights
and obligations of the parties.

Comment

The object of this article is not so much a definition
of a treaty as a statement of its essential requirements
and characteristics.

1. " Treaties are agreements..." The consensual—the
contractual — nature of treaties constitutes their prin-
cipal characteristic which underlies the rules of custo-
mary international law in the matter of the conclusion,
the binding force, the validity, the interpretation and
the termination of treaties. The view is occasionally
put forward that in the case of certain multilateral
treaties of a general character approaching in some
respects the process of international legislation or
intended to provide a settlement of a general nature
there is room for the application of rules somewhat
different from those governing treaties at large. This
view will be examined in Part VII of this draft which
will be devoted to a consideration of special types of
treaties and of the question of the extent to which
they call for application of rules differing from those
applied to treaties generally.2 At least one significant
pronouncement of the International Court of Justice
shows that that view cannot be dismissed without
detailed examination. Thus in the advisory opinion
on the Reparation for injuries suffered in the service
of the United Nations the Court considered the question
whether the Charter of the United Nations could
legally endow the United Nations with an international
legal personality with an effect extending not only to
its members but also to States outside the United
Nations. The Court answered that question in the
affirmative. It said: " On this point, the Court's
opinion is that fifty States, representing the vast majo-
rity of the members of the international community,
had the power, in conformity with international law,
to bring into being an entity possessing objective
international personality, and not merely personality
recognized by them alone, together with the capacity
to bring international claims " (I.C.J. Reports 1949>

8 See footnote t.
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p. 185). In a different sphere an authoritative Commit-
tee of Jurists appointed in 1920 by the Council of the
League of Nations to report on the question of the
fortification of the Aaland Islands expressed the opi-
nion that the Convention of 1856 between Great
Britain, France and Russia embodying the principle of
demilitarization of these islands was in the nature of
" a settlement regulating European interests " and
that, as such, it " constituted a special international
status for the Aaland Islands " with the result that
every interested State had the right to insist upon
compliance with them (League of Nations Official
Journal, Special Supplement, 1920, No. 3, pp. 17-19).
In the advisory opinion on the International status of
South West Africa the International Court of Justice
held that the international rules regulating the Man-
date constituted an international status for the Terri-
tory (I.C.J. Reports 1950, p. 132). In his separate
opinion in this case Judge McNair cited the Report
of the Committee of Jurists in the Aaland Islands case
in support of his view that article 22 of the Covenant
of the League of Nations relating to mandates estab-
lished a regime which " has more than a purely
contractual basis " with the result that " the territories
subjected to it are impressed with a special legal
status " (p. 154).

However, these and similar pronouncements which
lend support to the view that some treaties may, in a
sense, partake of the character of international legisla-
tion reaching out beyond the parties thereto are not
inconsistent with the basic proposition that as between
the parties such treaties are instruments of a contrac-
tual character. The practice in the matter of reserva-
tions, which was adhered to by the great majority of the
States in the past, was entirely based on the conception
of treaties as contracts, namely, that a State appending
a reservation to a treaty in law rejects an agree-
ment reached by the signatories and makes a new offer.
It is possible that in this particular case (see below,
comment to article 9) — as, indeed, with regard to other
specific cases—it may be desirable, having regard to
special problems of a multilateral treaty, to modify the
automatic application of a rule otherwise generally
applicable. However, this fact emphasizes rather than
detracts from the consensual nature of all treaties.
The principle that treaties are agreements of a contrac-
tual character is believed to be not only consistent
with but also dictated by the preponderant practice
in the matter of their validity, interpretation and
termination. The presistency with which international
tribunals resort to preparatory work for the elucidation
of the intentions of the authors of miltilateral treaties
of a constitutional character — at least in cases in
which that intention cannot be ascertained by other
means — provides an instructive example of that
attitude.

2. " Treaties are agreements between States, including
organizations of States . . ."
(i) This part of the definition of treaties, in so far as it

excludes individuals and bodies other than orga-
nizations of States from being parties to treaties,
follows from the fact that States only — acting
either individually or in association — are the
normal subjects of international intercourse and
of international law. This means that agreements

between States and individuals or juridical entities
which are not States or organizations of States
are not treaties even if the law governing such
agreements is not the law of any particular State
but general principles of law independent of any
particular municipal system — as was, for instance,
the case in the Lena Goldfields arbitration decided
in 1930 between the Lena Goldfields Company and
Soviet Russia: Annual Digest of Public Interna-
tional Law Cases (London), 1929-1930, Case No. 1.
In the arbitration between the Sheikh of Abu
Dhabi and the Petroleum Development Company,
decided in 1951, the umpire, Lord Asquith, held
that no municipal law of any particular country
was applicable to the interpretation of the conces-
sion agreement and that the terms of the agreement
" invite, indeed prescribe, the application of prin-
ciples rooted in the good sense and common prac-
tice of the generality of civilized nations — a sort
of 'modern law of nature' "(International and
Comparative Law Quarterly, 4th Series, vol. I (1952),
p. 251). The Concession Agreement between
Persia and the Anglo-Iranian Oil Company of 1933
was described as a " Convention " and the arbitra-
tion clause of the agreement provided for the
application of the law laid down in Article 38 of
the Statute of the Permanent Court of Interna-
tional Justice. But the International Court of Justice
declined to admit that the agreement partook of
the nature of a treaty. It held that it was " nothing
more than a concessionary contract between a
government and a foreign corporation " (I.C.J.
Reports 1952, p. 112). Occasionally it may be
difficult to decide whether one of the Contracting
Parties is a State or a subordinate agency thereof
assimilated to a private corporation. This applies,
for instance, to the Loan Agreement between the
Government of the United Kingdom and the
Export-Import Bank of Washington, described in
the Agreement as " an agency of the United States
of America" (United Kingdom, Treaty Series,
No. 78 (1950 Cmd. 8126)). It is not feasible to
provide in a general Code of the Law of Treaties
for border-line cases of this description.

(ii) The reference to " States " in the above definition
contains an element of ambiguity which it may be
difficult to resolve in the definition itself. Nor-
mally " States " would mean " States which are
independent members of the international commu-
nity " or " States which are normal subject of
international law ". The result of some such inter-
pretation of the term would be, for instance, that
agreements made between the protected and the
protecting State, either at the time of the estab-
lishment of the protectorate or subsequently,
could not be regarded as treaties. However, they
have been so treated judicially — by both inter-
national and municipal tribunals. Rules and
principles of international law applicable to treaties
have been applied to them. Opinion is divided
whether States which are protectorates are subjects
of international law. Yet in the case between
France and the United States concerning rights of
nationals of the United States of America in
Morocco, decided on 27 August 1952, the Interna-
tional Court of Justice seemed to associate itself
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with the view, not disputed by either party,
that " Morocco, even under the Protectorate, has
retained its personality as a State in international
law " (I.C.J. Reports 1952, p. 185). It has been
often — and correctly — stated that the question
whether the protected State can conclude certain
international treaties must be decided according
to the terms of a particular treaty of protectorate.
Agreements between the protecting and the pro-
tected State are frequent and there has often been
no disposition, even on the part of the protecting
State, to question their international character.
Thus, for instance, in the proceedings before the
Permanent Court of International Justice in
connexion with its advisory opinion on the Juris-
diction of the Courts of Danzig Poland did not seem
to question the international character of the
agreement concluded between her and Danzig — a
protected State (Publications of the P.C.I.J.,
Series B, No. 15, p. 17). On 5 April 1947, the
United Kingdom and the Sultanate of Muscat and
Oman (which is a British Protectorate) signed a
Civil Air Agreement which was registered with the
United Nations (United Nations, Treaty Series,
vol. 27, p. 287). In 1951 a comprehensive treaty
of friendship, commerce and navigation was signed
between the United Kingdom and the Sultan of
Muscat and Oman and Dependencies (Muscat
No. 1 (1952)", Cmd. 8462). If the protecting and
the protected State while disagreeing as to the
interpretation of a particular provision in the
agreement establishing the protectorate or of any
treaty subsequently concluded between themselves
were to agree to submit their dispute to an inter-
national tribunal, would the latter be entitled to
consider the agreement to be a treaty and interpret
it by reference to rules applicable to the interpre-
tation of treaties ? It may be difficult to give a
negative answer to this question. Thus, to men-
tion once more the judgement of the International
Court of Justice in the case concerning rights of
nationals of the United States of America in Morocco,
the Court referred to and interpreted the treaties
concerned with the establishment of the protec-
torate, in particular the Treaty of Fez of 1912
between the Sultan of Morocco and France.
" Under this Treaty," the Court said, " Morocco
remained a sovereign State but it made an arrange-
ment of a contractual character whereby France
undertook to exercise certain sovereign powers in
the name and on behalf of Morocco, and, in prin-
ciple, all of the international relations of Morocco "
(I.C.J. Reports 1952, p. 188).

Neither is it necessary — or, perhaps, permis-
sible — to deny to an instrument the character of
a treaty for the mere reason that a party to it is a
State member of a federal State — a subject dis-
cussed in greater detail in article 10. Thus accord-
ing to the constitutions of many federal States
members of the federation are authorized to enter
into agreement either with one another or, to a
much more limited degree, with foreign States.
There has been no disposition, on the part of
municipal courts, to deny to such agreements the
character of treaties. In general, the relations
between members of federations have been consid-

ered by the supreme tribunals of the countries in
question as governed by international law. Of this
tendency an instructive example is provided by
the manner in which the German Staatsgerichtshof
(in Bremen v. Prussia, Annual Digest, 1925-1926,
case No. 266) and the Swiss Federal Court in
Canton of Thurgau v. Canton of St. Gallen (ibid.,
1927-1928, case No. 289) applied the doctrine rebus
sic standibus to member States of a federal State.
An international arbitral tribunal is unlikely to be
confronted with the interpretation or application
of treaties of this description, though it is con-
ceivable that it may be called upon to do so either
incidentally or by way of agreed submission by
two parties. The International Court of Justice
would probably be unable to do so, having regard
to the terms of Article 34 of its Statute — although
the matter might not be free of difficulty in the
case of treaties of member States of federal States
such as the Ukraine or Byelorussia which have
acquired a degree of formal international persona-
lity by nature of the constitution of the federation
of which they are members and of their position in
international organization (see below, comment to
article 10).

For these reasons, while the term " States " in
this article must be deemed primarily to refer to
contractual agreements concluded by fully inde-
pendent States, its effect is not such as to preclude
international judicial or other agencies from con-
sidering as treaties instruments to which the parties
are communities which have been customarily
described as States and which as a matter of inter-
nal and constitutional law can be considered States
by virtue of their political cohesion, their internal
autonomy and their historical status. On the
other hand, whenever such dependent or subordi-
nate States purport to conclude a treaty in
disregard of international obligations and arrange-
ments which limit their contractual capacity the
instrument may be void because of incapacity.
The matter — as well as the international position
of federal States generally — is examined in Part
III of the present draft (Conditions of Validity of
Treaties, article 10). The difficulty surrounding
the subject is that it may be as inaccurate to say
that the treaty making power belongs only to fully
independent States as it may be incorrect to assume
that it belongs to every political unit described by
the name of " State ". It is equally unsatisfactory
to attempt what is no more than a nominal solution
by laying down, as is occasionally done, that the
power to conclude treaties rests with States which
are members of the international community. The
latter expression is not self-explanatory — unless it
signifies States endowed with plenitude of interna-
tional rights, including the right to conclude treaties
in which case the statement merely begs the ques-
tion. For this reason the formulation adopted in
article 1 is necessarily of a general character—leav-
ing it to the application of article 10 which is
concerned with the capacity of the parties to
resolve in a pragmatic manner the particular
situations which may arise.8

8 Up to the passing of the Act of 3 March 1871 which
denied to Indian tribes the status of independent nations
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3. " Treaties are agreements between States, includ-
ing organizations of States, . . ." States can exercise
their capacity to conclude treaties either individually
or when acting collectively as organizations created by
a treaty. It follows that agreements concluded by
international organizations with States or other inter-
national organizations must be regarded as treaties
provided that they otherwise qualify as treaties under
the terms of this article. These include treaties con-
cluded by the United Nations * with members of the
United Nations (such as the Agreement between the
United Nations and the United States of America
regarding the Headquarters of the United Nations:
United Nations, Treaty Series, vol. II, p. 11), and with
States which are not members of the Inited Nations
(such as those with Switzerland on the Privileges and
Immunities of the United Nations: ibid., vol. 1, p. 163;
concerning the Ariana Site, ibid., p. 153; and concerning
postage stamps for the Geneva Office of the United
Nations: ibid., vol. 43, p. 327); and a number of agree-
ments with specialized agencies and other international
organizations. They also include agreements concluded
between or by international organizations other than
the United Nations such as those concluded by the
specialized agencies between themselves (such as the
agreement of 1948 between the Food and Agriculture
Organization and the World Health Organization pro-
viding for close co-operation and consultation in
matters of common concern: ibid., vol. 76, p. 172), or
with States (for instance, the agreement and accompa-
nying instruments between the International Labour
Organisation and Switzerland of 27 May 1948: ibid.,
vol. 15, p. 377.) These agreements to which the United
Nations or a specialized agency are parties have been
properly registered under the provision of Article 102
of the Charter which requires the registration of treaties
and international agreements. It has been suggested
that the circumstance which makes them registrable is
not that the United Nations or a specialized agency are
a party but that at least one party is a member of the
United Nations. However, a considerable number of
agreements have been properly registered to which only
the United Nations and specialized agencies are par-
ties.6 Neither has the use of the instrumentality of
registered agreements been limited, among organiza-

"with whom the United States may contract by treaty "
numerous treaties had been concluded between the
United Stales and Indian tribes and ratified by the
President with the consent and approval of the Senate
according to a procedure identical with that followed with
regard to ordinary treaties. For details see H. Reiff in
American Journal of International Law, vol. 30 (1936),
pp. (37-69. See also R. Octavio in Recueil des Corns de
l'Academie de droit international, 1930 (I), p. 252. If the
United States had agreed, prior to 1871, to submit to an
international tribunal a dispute with an Indian tribe
concerning the interpretation of a treaty concluded with
it and duly ratified by the President as a treaty, would
that Tribunal have been prevented from considering it
as such from applying to it rules of international law ?

* See generally C. Parry, « Treaty Making Power of
the United Nations „ in British Year Book of International
Law, vol 26 (1949), pp. 108-149.

4 The reasons which, it may be assumed, have prompted
the Secretary-General to register these and other interna-
tional agreements to which specialized agencies are parties
are cogently stated in an article contributed to the
British Year Book of International Law, vol. 25 (1948),
by Mr. O. Schachter, a member of the Secretariat of the
United Nations (pp. 130-132).

tions of States, to specialized agencies as may be seen
from the agreement of 25 January 1951 between the
United Nations International Children's Emergency
Fund and the Government of Paraguay concerning the
activities of the former in Paraguay (ibid., vol. 79,
p. 10). On occasions a number of international orga-
nizations appear as a contracting party on the one
side and a State on the other.6 International practice
shows examples, even prior to the establishment of the
United Nations, of agreements concluded between
States and international organizations or international
organs. Thus on 28 June 1932 an agreement, registered
with the League of Nations, was concluded between
Yugoslavia, Romania and the International Commis-
sion of the Danube concerning the setting up of special
services at the Iron Gates (League of Nations, Treaty
Series, vol. 140, p. 191; M. Hudson, International
Legislation, 6, p. 47). On 4 August 1924, the Repara-
tions Commission concluded a comprehensive agreement
with Germany (League of Nations, Treaty Series, vol. 41
p. 432; M. Hudson, op. cit., vol. 2, p. 1301). There are
other examples of such treaties.

There appears to be no decisive reason why, subject
to any modification as examined in Part VII of this
draft of a Code of the Law of Treaties,' the rules other-
wise applicable to treaties should not apply to those
concluded by or between international organizations
created by and composed of States. On the contrary,
it would seem desirable to direct political and juristic
effort to making available, in the interest of the pro-
gressive integration of international society on a
functional basis, the experience of the law of treaties
to the collective activities of States in their manifold
manifestations.8 This is so also for the additional
reason that the part of multilateral treaties is likely
to grow on a world of growing inter-dependence — not
only because of the emergence of new interests calling
for international regulation of general character, but
also because in many cases the essential uniformity or
identity of the subject matter of questions regulated in
the past by bilateral agreements may increasingly call
for the adoption of the machinery of multilateral
treaties as being best suited to give effect to such
uniformity or identity. The achievement of that
object will not be facilitated by questioning the funda-
mental quality of treaties in relation to the instruments
in question.

4. " Treaties are agreements between States, includ-
ing organizations of States, intended to create legal
rights and obligations. . ." There exist formal interna-
tional instruments solemnly declared or signed by
representatives of States or unilaterally proclaimed by

6 For instance, in the Basic Agreement of 15 December
1950 between the United Nations, the Food and Agri-
culture Organization, the International Civil Aviation
Organisation, the International Labour Organization, the
United Nations Educational, Scientific and Cultural
Organization and the World Health Organisation, and
the United Kingdom being the Administrative Power of
Cyrenaica and Tripolitania, for the provision of technical
assistance: United Nations, Treaty Series, vol. 76, p. 122.

7 See footnote 1.
8 Article 748 of Fiore's International Law Codified

lays down, in the fifth edition which appeared in 1915,
that the capacity to conclude treaties may be " possessed
by associations to which international personality has
been attributed ".
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them which, however, are in the nature of statements
of policy rather than instruments intended to lay
down legal rights and obligations. Examples of such
instruments are the so-called Atlantic Charter of
August 1941 in which the President of the United
States and the British Prime Minister representing
His Majesty's Government in the United Kingdom
agreed " on certain common principles in the national
policies of their respective governments on which they
base their high hopes of a better future for the world "
(American Journal of International Law, vol. 35 (1941),
Special Supplement, p. 191); the Agreed Declaration
by the President of the United States of America, the
Prime Minister of the United Kingdom of Great Britain
and Northern Ireland, and the Prime Minister of Can-
ada relating to Atomic Energy, signed at Washington
on 15 November 1945 (United Nations, Treaty Series,
vol. 3, p. 131); the Moscow Instrument of 1 Novem-
ber 1943 made by the Heads of the United States,
British and Soviet Governments containing the solemn
declaration relating to the punishment of war criminals
(Cmd. 6668); and the Universal Declaration of Human
Rights adopted by the General Assembly of the United
Nations in 1948. In some cases the absence of a true
contractual nexus in the instruments in question is
somewhat obscured by the form, expressed in the
traditional form of agreement, given to the instrument.
Thus the communique on the Moscow Conference,
signed on 27 December 1945, and the Report of the
Ministers of Foreign Affairs of Soviet Russia, the
United States of America and the United Kingdom,
dated 26 December 1945, was registered with the
United Nations (United Nations, Treaty Series, vol. 20,
p. 272) as " together constituting an agreement relating
to the preparation of Peace Treaties and to certain
other problems''. The registered text of the instrument
states that it " came into force on 27 December 1945,
by signature ". Yet the communique which forms part
of the instrument merely stated that " discussions
took place on an informal and exploratory basis and
agreement was reached on the following questions ".
The legal nature of assurances given in an instrument
may be problematical notwithstanding the fact that
it is couched in the form usually given to binding
agreements such as an exchange of notes.9 The same
applies to cases in which the formal character of an
otherwise general undertaking is emphasized by the
fact that, like an ordinary treaty, it contains provisions
for adhesion by other States. This was the case, for
instance, with regard to the " Declaration by the
United Nations " of 1 January 1942 subscribing to the

9 On 4 June 1940 the Prime Minister of the United
Kingdom issued a statement to the effect that should the
British Isles become untenable for British ships of war,
the British Fleet would in no event be surrendered or
sunk but would be sent overseas for the defence of other
parts of the Empire. On 29 August 1940 the following
enquiry was received by the British Ambassador to the
United States: " The Government of the United States
would respectfully enquire whether the foregoing state-
ment represents the settled policy of the British Govern-
ment ". An affirmative answer was given. The enquiry
and the answer were published in the form of an exchange
of notes: Department of State Bulletin, 7 September 1940,
vol. I l l , p. 63, p. 191; American Journal of International
Law, vol. 35 (1941), supplement, p. 37.

common programme of principles and purposes em-
bodied in the Atlantic Charter, pledging the full employ-
ment of the resources of each government in the
common struggle, and undertaking not to make a
separate armistice and peace with the enemy (American
Journal of International Law, vol. 36 (1942), Supple-
ment, p. 191).

The fact that the obligation provided for in the in-
strument can be fulfilled by a somewhat nominal act
of the parties does not necessarily detract from its
character as a treaty. To this category belong treaties
embodying the obligation of consultation such as the
Nine-Power Treaty of 6 February 1922 concerning
China. Similarly an undertaking to negotiate implies
a legal obligation to do so although it necessarily
leaves a wider margin of discretion to the State bound
by it.10 A legal duty must also be deemed to exist in
those marginal cases in which, by virtue of the instru-
ment in question, a State reserves for itself the right
to determine both the existence and the extent of the
obligation undertaken by it, as, for instance, in the
case of some declarations of acceptance of the optional
clause of Article 36 of the Statute of the International
Court of Justice in which the declaring States have
reserved for themselves the right to determine whether
a matter falls within their domestic jurisdiction. For
such determination must take place in accordance
with the implied obligation to act in good faith. The
fact that the interested State is the sole judge of the
existence of the obligation is, while otherwise of
considerable importance, irrelevant for the determina-
tion of the legal character of the instrument.11 This
is also the position with regard to treaties, such
as the North Atlantic Treaty of 4 April 1949, in which
each party agrees to assist others by " such action as it

10 Also, although the Declaration of Denmark, Finland,
Iceland, Norway and Sweden of 27 October 1938 for the
purpose of establishing similar rules of neutrality did not
probably amount to a reciprocal treaty obligation, with
regard to the substance of the matters regulated therein,
the Declaration (which was registered with the League
of Nations: League of Nations, Treaty Series, vol. 188,
p. 293; M. Hudson, International Legislation, vol. VIII,
p. 56) included an clement of obligation by virtue of the
agreement not to modify such rules "without first giving,
if possible, sufficient notice to the other four Governments
to permit an exchange of views on the matter".

11 The position may be different when the effective
fulfilment of the obligation does not depend upon the
will of the Contracting State. Thus it has been held, in
effect, by the International Court of Justice in the advi-
sory opinion concerning the status of South West Africa
that an obligation to conclude an agreement is a contra-
diction in terms and cannot legally exist. The Court
said: " An ' agreement' implies consent of the parties
concerned, including the mandatory Power in case of
territories held under Mandate . . . The parties must be
free to accept or reject the terms of the contemplated
agreement. No party can impose its terms on the other
party " (I.C.J. Reports 1950, p. 139). There is, however,
room for the view that, like any other obligation, an
agreement to conclude an agreement must be interpreted
in good faith and in a reasonable manner and that, accord-
ingly, the State undertaking to conclude an agreement is
legally bound to fulfil that undertaking in so far as it lies
in its power. There is an obligation to accept an agree-
ment offered by the other party if its terms are such that
an impartial tribunal would consider them as taking into
account the legitimate interests of both parties. The
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deems necessary " in case of attack directed against
them. In other cases, as with regard to the reservation
of action in self-defence proclaimed by some States in
connexion with their signature of the General Treaty
for the Renunciation of War of 27 August 1948 and
coupled with an assertion of the right of these States
to determine when the contingency of recourse to
self-defence has arisen, the freedom of action, thus
claimed, refers only to the decision called for by the
exigencies of the situation and permitting of no delay.
As in other cases of self-defence, it does not exclude
the final impartial determination of the legitimacy of
the action thus taken. There is in the instruments of
this description no ground for questioning their legal
character as treaties.

On the other hand the absence of a true treaty
relationship, notwithstanding the formality and the
solemnity of the instrument, may be apparent from the
terms, the designation and the history of the instrument
in question. This was probably the position with
regard to the Agreement — often referred to as the

awards in the Tacna-Arica arbitration of 1925 between
Chile and Peru {Annual Digest, 1925-1926, case No. 269)
and in the Spanish Zone of Morocco Case between Great
Britain and Spain (Annual Digest, 1923-1924, case No. 8)
seem to affirm the legal nature of pactum de contrahendo.
In its Advisory Opinion of 18 October 1931 concerning
the Railway Traffic between Poland and Lithuania, the
Permanent Court of International Justice stated as
follows:

" The Court is indeed justified in considering that the
engagement incumbent on the two Governments in
conformity with the Council Resolution is not only
to enter into negotiations, but also to pursue them as
far as possible, with a view to concluding agreements . . .
But an obligation to negotiate does not imply an obli-
gation to reach agreement, nor in particular does it
imply that Lithuania, by undertaking to negotiate, has
assumed an engagement", and is in consequence obliged
to conclude the administrative and technical agreements
indispensable for the establishment of traffic on the
Landwarow-Kaisiadorys railway sector." (Publication
of the P.C.I.J., Series A/B, No. 42, p. 116.)

The relevant part of the Resolution of the Council was a
recommendation to " the two Governments to enter into
direct negotiations as soon as possible in order to establish
such relations between the two neighbouring States as
will ensure ' the good understanding between nations upon
which peace depends' ". However, where the terms of
the pactum de contrahendo are precise and mandatory and,
in particular, where they are coupled with the conferment,
upon an international tribunal, of jurisdiction in disputes
arising out of the interpretation or application of the
treaty, the legally binding character of the obligation
seems to admit of little doubt. Thus article 9 of the
Treaty of Peace with Japan of 8 September 1951 provided
that " Japan will enter promptly into negotiations with
the Allied Powers so desiring for the conclusion of bila-
teral and multilateral agreements providing for the
regulation or limitation of fishery and development of
fisheries on the high seas". Identical provisions are
contained in article 12 (in the matter of trading, maritime
and other commercial relations) and article 13 (in the
matter of civil air transport). Article 22 of the Treaty
confers upon the International Court of Justice jurisdic-
tion in disputes, not otherwise settled, concerning the
interpretation or execution of the treaty. There is a
definite obligation and no mere paclum de contrahendo in
cases such as articles 284 and 354 of the Treaty of Ver-
sailles in which a party agrees to accept a treaty or
arrangement to be placed before it.

Lansing-Ishii Gentlemen's Agreement of 2 November
1917 between the United States and Japan on the
subject of immigration. On occasion, as was the case
with regard to the Universal Declaration of Human
Rights approved by the General Assembly in 1948,
the absence of a legal obligation is not open to doubt
when the parties expressly disclaim the intention to
assume an obligation of this nature. In all such cases
the form given to an instrument is not decisive for
the determination of its legal character as a treaty. In
the event of a dispute on the subject it must properly
be a question for judicial determination whether an
instrument, whatever its description, is in fact intended
to create legal rights and obligations between the par-
ties and as such coming within the category of treaties.
The circumstance that it has been registered with the
United Nations, by one or more of the parties, as an
international treaty or engagement is not decisive for
determining this question — although the fact of its
registration as the result of joint action by the parties
raises a strong presumption in that direction.

5. " Treaties are agreements between States, includ-
ing organizations of States, intended to create legal
rights and obligations of the parties." As a rule, treaties
create legal rights and obligations between the parties
only — a subject which will be examined in detail in
Part IV of this draft relating to the operation of
treaties.1* However, the principle that treaties are
instruments intended to create legal rights and obliga-
tions between the parties thereto does not necessarily
mean that their legal effect is necessarily restricted to
the parties. Attention has been drawn above (para-
graph 1) to the pronouncement of the International
Court of Justice in the sense. The report, already
referred to, of the Commission of Jurists appointed
in 1920 by the Council of the League of Nations in
connexion with the Aaland Islands shows in a different
sphere — in the creation of a so-called public law of
Europe in relation to a general international settle-
ment — the possibility of the same overreaching
effect of treaties. Some instruments of a general, quasi-
legislative character appear to claim to regulate the
conduct of States not parties thereto. To this category
belongs Article 2 (6) of the Charter of the United Nations
which lays down that " the Organization shall ensure
that States which are not Members of the United
Nations act in accordance with the Principles (of
Article 2) so far as may be necessary for the main-
tenance of international peace and security ". The
Article in question imposes no legal obligation upon
non-member States. It claims for the United Nations
the right to regulate, in the interest of the maintenance
of international peace and security, the conduct of
non-member States. It is possible that, with the
growing integration of international society, collective
treaties may, by general consent, be held to produce
not only actual compliance but also legal rights and
obligations in relation to States which are not parties
thereto. To that extent, without losing their character
as treaties as between the parties, they may also
become instruments of international legislation prop-
erly so called.

12 See footnote 1.
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Notes

1. Treaties as agreements. This element of the
definition of a treaty is open to the objection that it
fails to distinguish between the purely contractual
type of treaty and the so-called legislative type, the
traites-lois. The Special Rapporteur ventures to hope
that, in the present context, that objection will not be
advanced. For whatever may be the legal conse-
quences of that distinction — a controversial matter
examined in part VII of this draft1S — it does not
alter the fact that at present international instruments
creating legal rights and obligations have their source
in the agreement either of the parties who accept them
in the first instance or of those who adhere to them. It
may be noted, however, in this connexion that the
general trend of legal opinion is to deny any essential
difference — for the purpose of the elaboration of
rules governing their creation, operation and termina-
tion — between the two types of treaties.1* The
essence of both is that they lay down rules governing
the conduct of the parties.

2. Treaties as agreements to which organizations of
States are parties. The expression " organizations of
States " is here intended as synonymous with the
expression " international organizations " conceived
as entities which are created by treaty between States,
whose membership is composed primarily of States,
which have permanent organs of their own, and whose
international personality is recognized either by the
terms of their constituent instrument or in virtue of
express recognition by a treaty concluded by them
with a State.

The question, already referred to in the comment,
whether the Code on the Law of Treaties to be drafted
by the Commission should concern itself with treaties
concluded by international organizations was discussed
by the Commission during its sessions in 1950 and 1951.
The view which it provisionally adopted was that
agreements by or between organizations of States do
not fall within the province of the law of treaties to
be formulated by the Commission. That view, it is
submitted, needs revision. The fact of the existence
of the very great number of agreements concluded by
and between the various international organizations
would render incomplete and deficient any codifica-
tion of the law of treaties which would leave such
agreements out of account. Numerous agreements of
this type have been entered into by the United Nations
as such. A substantial number of them have been
concluded by the Economic and Social Council in
pursuance of Article 63 of the Charter which provides
that the Economic and Social Council may enter into
agreements with specialized agencies defining the
terms on which the agency concerned should be

13 See footnote l.j
14 See, tor example, Harvard Draft Convention, Harvard

Law School, Research in International Law, III, Law of
Treaties, American Journal of International Law, vol. 29
(1935), Supplement (general comment to article 1, pp. 688,
689) ; Ch. Rousseau, Principes generaux de droil interna-
tional public, vol. 1 (1944), p. 136 ; Balladorc Pallieri,
Recueil des Cours de l'Acaddmie de droit international,
vol. 74 (1949) (I), p. 513.

brought into relationship with the United Nations.1"
A large number of agreements have been concluded
between the various specialized agencies such as the
International Labour Organisation, the Food and
Agriculture Organization, the United Nations Educa-
tional, Scientific and Cultural Organization and the
World Health Organization. These agreements are
what has been described as " essentially treaties of
amity and goodwill"16 inasmuch as they provide for
close co-operation and consultation in matters of
common concern. That feature does not deprive them
of the character of treaties. The same applies, more
conspicuously, to the great number of agreements
concluded between the specialized agencies with various
States concerning the legal status and the immunities
of these organizations, as well as in other matters,
within the territories of the States concerned. These
include agreements between the United Nations and
the United States of America, the United Nations and
Switzerland, the United Nations Educational, Scienti-
fic and Cultural Organization and France, the Inter-
national Labour Organization and Switzerland, the
World Health Organization and Switzerland, the Food
and Agriculture Organization and Italy, the Inter-
national Civil Aviation Organization and Canada,
the International Refugee Organization and Switzer-
land, the International Telecommunication Union
and Switzerland, and the Universal Postal Union and
Switzerland. An analysis of any of these treaties
will show how closely they approach the traditional
type of treaty. Thus the final clauses of the agreement
concluded between the Swiss Federal Council and the
World Health Organization on 12 January 1949 and
regulating the legal status of the World Health Orga-
nization in Switzerland read like the final clauses of
most other treaties with regard to settlement of
disputes as to the interpretation and application of the
agreement, entry into force, approval by the competent
constitutional authorities, modification and denuncia-
tion of the agreement, and the like (United Nations,
Treaty Series, vol. 26, p. 333). The degree to which
agreements concluded by international organizations
exhibit and have been judicially treated as exhibiting
the common characteristics of treaties may be gauged
from the manner in which Judge Read in his opinion
in the case concerning the international status of
South West Africa considered the question whether
as the result of a series of acts and declarations of the
Government of South Africa an agreement had been
brought about between the United Nations and

16 These agreements are now in force between the
United Nations and ten specialized angencies, namely,
the International Labour Organisation, United Nations
Educational, Scientific and Cultural Organization, Food
and Agriculture Organization, International Civil Avia-
tion Organization, the Fund, the Bank, World Health
Organization, the Universal Postal Union, International
Telecommunication Union and World Meteorological
Organization. A detailed study of the history of these
agreements and an analysis of their provisions is contained
in the Report of Action taken in pursuance of the Agreements
between the United Nations and the Specialized Agencies
(Official Records of the Economic and Social Council,
ninth Session, E/1317). See also Sharp, International
Organization, vol. 1 (1947), pp. 460-474 and 2 (1948),
pp. 247-267.

16 C. W. Jenks, British Year Book of International
Law, vol. 28 (1951), p. 68.
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South Africa. He said: " It is unnecessary to discuss
the juridical nature of an international agreement. It
is sufficient, for the present purposes, to state that an
' arrangement agreed between ' the United Nations
and the Union [of South Africa] necessarily included
two elements: a meeting of minds; and an intention
to constitute a legal obligation " (I.C.J. Reports 1950,
p. 170).

Agreements by and between international organiza-
tions have now become a prominent feature of interna-
tional relations. The international personality of
international organizations — i.e., of organizations
of States — is becoming generally recognized. The
capacity to conclude treaties is both a corollary of
international personality and a condition of the effec-
tive fulfilment of their functions on the part of the
international organizations. It is, for instance, with
the help, inter alia, of some such chain of reasoning
that the International Court of Justice in the advisory
opinion on Reparation for injuries suffered in the service
of the United Nations affirmed the international per-
sonality of the United Nations. After referring to the
Convention on the Privileges and Immunities of the
United Nations of 1946 which " creates rights and
duties between each of the signatories and the Orga-
nization ", it said: " It must be acknowledged that the
Members [of the United Nations], by entrusting certain
functions to it, with the attendant duties and respon-
sibilities, have clothed it with the competence required
to enable those functions to be effectively discharged."
(I.C.J. Reports 1949, p. 179.) The treaty-making
power of international organizations is one of the
significant instruments for their proper functioning
and it seems desirable that that instrument should
receive adequate recognition and elaboration. In fact,
there would appear to be no reason why, in the sphere
of the treaty-making power, States acting collectively
should not be in the position to do what they can do
individually. Quite apart from the function of the
International Law Commission to develop international
law, the treaty-making power of international organiza-
tions has become so much part of international prac-
tice that the inclusion, within the category of treaties,
of the agreements made by and between them will
come in fact within the function of the Commission
concerned with the codification of existing law. It
would be unsatisfactory, it is submitted, to adopt the
position that although agreements made by interna-
tional organizations are treaties they ought, for one
reason or another, somehow to be left out of the orbit
of the Law of Treaties as codified by the International
Law Commission. Any such limitation of the codifica-
tion of the law of treaties is probably as open to
objection as the exclusion, from its purview, of ex-
changes of notes— a subject discussed, from this point
of view, in the comment to article 2. Reasoning of that
character might lead to the exclusion of what some
consider to be legislative treaties — which, in their
opinion, differ radically from the traditional type of
contractual treaties. The result might be to reduce to
inconspicuous dimensions the entire task of codifica-
tion of the law of treaties. The work of the Commission
on the subject ought to be complete both as a matter
of principle and as a matter of assisting in the develop-
ment of what is becoming a growing and beneficient
aspect of relations of States. For these reasons although

at its session of 1951 the Commission seems to have
decided not to include in the codification of the law of
treaties agreements made by and between international
organizations, it is submitted that that decision ought
not to be adhered to. In so far as, in particular matters,
specific types of treaties require regulation differing
from that applying to treaties generally, the considera-
tion and formulation of such modifications falls pro-
perly within the purview of codification.

3. The wording " agreements between States,
including organizations of States " has not been
adopted without a previous consideration of alternative
formulations. The purpose of the wording as formu-
lated is to lay down, in the first instance, that only
States or organizations of States can be parties to
treaties. The present formulation is also intended to
exclude the inference that it is sufficient if an instru-
ment is concluded, on the one part, by a State or an
organization of States and that the other party need
not be a State or an organization of States. The
wording " agreements between States and (or) orga-
nizations of States " might equally lend itself to a wrong
interpretation. In fact there are three kinds of agree-
ments, from the point of view of the parties thereto,
contemplated in the present article: (1) agreements
between States; (2) agreements between States and
organizations of States; (3) agreements between
organizations of States. It is believed that the present
wording includes all three categories.

4. No reference is made in this article to the require-
ment adopted in article 1 (a) of the Harvard Draft
Convention and, for a time, in the tentative articles
approved by the Commission that an instrument, in
order to be a treaty, must establish a relationship
under international law. The apparent intention of
that formula was that, in order to constitute a treaty,
the instrument must, according to the intention of the
parties or otherwise, be governed by rules of inter-
national law. The reason underlying the view thus
adopted was, it would seem, the existence of agreements
which regulate matters usually falling within the
sphere of private law such as loans of money, purchase
of foods, regulation of prices, leases or purchase of
immovable property, and the like. With the growth
of economic activity under the management of the
State the scope of agreements of this kind has tended
to increase. This applies, in particular, to the wide
range of so-called commodity agreements. Yet, it is
doubtful whether such agreements can be put in a
special category so far as the law applicable is concerned.
They are all governed, in the last resort, by interna-
tional law. It is not the subjection of an agreement
to international law which makes of it a treaty. It is
its quality as a treaty which causes it to be regulated
by international law. This is so even if — which is an
exceptional occurrence — the parties stipulate that it
shall be governed by the municipal law of one of them.
For in that case the specific law thus agreed upon is
the consequence of the will of the parties. As the
result of some such provision the law applicable is
transformed into conventional international law expres-
sing, in the terminology of Article 38 of the Statute of
the International Court of Justice, " rules expressly
recognized by the contesting parties". Usually,
however, such transactions are governed by general
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principles of law applicable to them and the rules
relating to the interpretation of treaties. For this
reason, provided that the instrument otherwise fulfils
the requirements of a treaty, it establishes ipso facto
a relationship under international law between the
States or organizations of States in question. This
applies even to the case, exceptional in modern condi-
tions, of treaties containing marriage arrangements
between members of reigning houses.17 The definition
of a treaty as formulated in article 1 is wide enough to
include treaties of this description.

Article 2
Form and designation of a treaty

Agreements, as defined in article 1, constitute
treaties regardless of their form and designation.

Alternative version of article 2
[Agreements, as denned in article 1, constitute

treaties regardless of their form and designation and
regardless of whether they are expressed in one or
more instruments. A treaty obligation may be created
by a unilateral instrument accepting an offer or fol-
lowed by acceptance.]

Comment
1. The principle laid down in this article is generally

recognized. While the terms " treaty ", " convention ",
" agreement " and " exchange of notes " are the most
common and while they account for the great majority
— probably four-fifths — of instruments of a contrac-
tual character to which States or organizations of
States are parties, a great variety of other terms are
occasionally also used. They include such terms as
" protocol ", " declaration ", " statute ", "finalact",
" general act ", " pact ", " modus vivendi", " arrange-
ment ", " covenant ", " exchange of notes consti-
tuting an agreement ", " compromis d'arbitrage ",
" additional articles ", " agreed minutes ", " instru-
ment ", and others.18 The terms used are of no legal
consequence, so long as the instrument in question
can properly be interpreted as creating legal rights and
obligations. As the Permanent Court of International
Justice said in its advisory opinion concerning the
Customs regime between Germany and Austria, " from
the standpoint of the obligatory character of interna-
tional agreements, it is well known that such engage-
ments may be taken in the form of treaties, conven-
tions, declarations, agreements, protocols or exchanges
of notes " . " In its judgement on the Interpretation

17 Such as the treaty of 27 October 1923 between Great
Britain and Sweden concerning the marriage of Lady
Louise Mountbatten to the Crown Prince of Sweden. The
treaty, signed by the plenipotentiaries of the two sove-
reigns, was subject to ratification and was registered with
the League of Nations (League of Nations, Treaty Series,
vol. 22, p. 387). For other examples of such treaties
see Ch. Rousseau, Principes gineraux de droit international
public, vol. 1 (1944), p. 145.

18 See below, paragraph 5 of the note to the present
article.

19 Publications of the P.C.I.J., Series A/B, No. 41.
Professor Hudson has pointed out that " this list was not
intended to be exhaustive and that the names chosen for
an instrument, frequently due to political or casual
considerations, is seldom of juridical significance ". See
M. Hudson, Permanent Court of International Justice, 1920-
1942 (New York, 1943) p. 632.

of the Statute of the Memel Territory the Permanent
Court of International Justice declined to attach
importance to the fact that the Statute was in the
form of a Lithuanian municipal enactment and gave
its decision on the basis that the Statute was " a
conventional arrangement binding upon Lithuania and
that it must be interpreted as such " (Publications of
the P.C.I.J., Series AjB, No. 49, p. 300).

2. Neither is it of importance that the assumption
of obligations (and, in some cases, of corresponding
rights) takes place in the form of a unilateral declaration
relating to a pre-existing instrument such as the
various declarations recognizing as compulsory the
jurisdiction of the International Court of Justice in
conformity with Article 36, paragraphs 2 and 3, of its
Statute; or the declaration of Switzerland of 6 July 1948
(United Nations, Treaty Series, vol. 17, p. I l l ) accept-
ing the conditions determined by the General Assem-
bly of the United Nations for Switzerland to become
a party to the Statute of the International Court of
Justice; or the various " instruments of adherence "
to the United Nations, such as those of Iceland,
Sweden, Siam and others (ibid., vol. 1, pp. 41, 43, 47).
Such unilateral declarations are in some cases in the
nature of adherence or accession to a pre-existing
treaty (see below, article 7). This is so even if, as in
the case of the declarations under the so-called optional
clause of Article 36 of the Statute of the International
Court of Justice, the terminology used does not ex-
pressly refer to adhesion in its technical sense. For it
is clear that the totality of the declarations under
Article 36 of the Statute of the Court constitutes a
treaty as between the parties making the declaration.
They have been so interpreted by the International
Court of Justice, namely, by reference to the paramount
consideration of the intention of the parties. This is
so notwithstanding the fact that as the text of the
declaration is not " a treaty text resulting from nego-
tiations between two or more States ", but " is the
result of unilateral drafting " by one party, particular
rules of interpretation of treaties may not be applicable.
(Judgement of the International Court of Justice
of 22 July 1952 in the Anglo-Iranian Oil Co. case
(preliminary Objection): I.C.J. Reports 1952, p. 105.)
The same applies to such instruments as the declara-
tions made by various States and addressed to the
Council of the League of Nations in the matter of
protection of minorities. In its advisory opinion
of 6 April 1935 concerning the Minority Schools in
Albania the Permanent Court of International Justice
interpreted the Albanian Declaration on the subject as
if it were one of the Minorities Treaties (Publications
of the P.C.I.J., Series A/B, No. 62). In fact, the
declaration substantially reproduced the text of these
treaties. It provided for the compulsory jurisdiction
of the Permanent Court of International Justice in
the matter of disputes as to questions of law or fact
arising out of its provisions. As in the case of many
other treaties, its ratification was deposited with the
Secretary-General of the League. It may be added
that these and similar declarations demonstrate also
that a specifically expressed, exact reciprocity or
correspondence of rights and obligations is not an
essential prerequisite of a treaty. The benefits which
accrue to a State from the assumption of an obligation
need not appear directly either in the instrument in
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question or in any other instrument. Thus the declara-
tion made by the Kingdom of Iraq on 30 May 1932
concerning the minorities in Iraq was made in pur-
suance of a resolution adopted by the Council of the
League of Nations requesting such a declaration as
a condition precedent to the termination of the Mandate
(League of Nations, Official Journal, 1932, p. 474).
The Council then approved the text of the declaration
— which, in article 16, stated that its provisions
constituted " obligations of international concern ".
In circumstances such as these — i.e., of the existence
of a resolution of the Government, of a declaration
adopted in pursuance of the resolution, and of a
further resolution approving the declaration — the
" obligations of international concern " must be
regarded as partaking of the character of a treaty.20

An apparently unilateral assumption of obligations
which accepts the provisions of an already existing
instrument or which is followed by acceptance of the
party to which it is addressed constitutes a treaty
obligation. This is also one of the reasons why,
apart from cogent evidence of the practice of States,
exchanges of notes must be regarded as constituting
a treaty (see below, note 4). The following passage
from the report of the Rapporteur of the San Francisco
Committee IV/2, which is concerned with the registra-
tion of treaties under Article 102 of the Charter, may
be noted in this connexion: " The word ' agreement'
must be understood as including unilateral engagements
of an international character which have been accepted
by the State in whose favour such an engagement has
been entered into."21 Thus viewed, the object of
article 2 is, it is believed, adequately expressed by the
statement that "agreements, as defined in article 1,
constitute treaties regardless of their form and designa-
tion ". The alternative version, which is enclosed
in brackets, merely elaborates the principle inherent
in it. The alternative version of the article is attached
in case it should be considered that such elaboration
is necessary.

3. The designation of an instrument is irrelevant
not only in so far as its character as a treaty is concerned
but also in respect of the rules governing its conclusion,
the conditions of its validity, its operation and inter-
pretation, and its termination. Thus, as already stated,
it does not follow from the mere fact that an instrument
is described as an exchange of notes that it does not
require ratification. The normal absence of the require-
ment of ratification in instruments of this description
follows from the circumstance that as a rule they
expressly dispense with ratification by providing that
they shall enter into force on a specified date or on
the completion of the exchange of notes, i.e., on the
acceptance and confirmation by one contracting party
of the document submitted and drafted — usually as
the result of a joint effort — by the other party.

4. The same applies to those differences in the form
of treaties which spring from the fact that some of

10 For a different view as to the nature of these and simi-
lar unilateral declarations see the comment to article 4 of
the Harvard Draft Convention. Harvard Law School,
Research in International Law, III, Law of Treaties in
American Journal of International Law, vol. 29 (1935),
Supplement.

" UNCIO, vol. 13, p. 705 (Doc. 933, IV/2/42 (2)).

the parties to them are Heads of States while in other
cases the parties are designated as the respective
States or Governments, or Heads of Governments, or-
delegations of Governments, or governmental depart-
ments, or heads of departments. Thus, for instance,,
there is no rule of international law which lays down
that the answer to the question as the requirement of
ratification depends on who is designated as a party
to the treaty — although according to the practice of
some States treaties concluded by the Head of the
State in person or between departments are not as a
rule considered to require ratification. It is impossible
to say that according to international practice any
particular type of treaty requires a particular descrip-
tion of parties, although as a rule, but not invariably,,
political treaties of importance — such as treaties of
alliance — are concluded between Heads of States.
Occasionally, for reasons of internal constitutional
law, some States prefer to adhere to a particular descrip-
tion. Thus, for a time, members of the British
Commonwealth of Nations attached importance to
treaties being concluded in the form of agreements
between Heads of States and States as such." Other
States, such as the United States of America, have
preferred, without insisting on such preference in the
face of contrary wishes of the other contracting parties,
to describe the United States of America as such as.
party to the treaty. In the case of the General Treaty
for the Renunciation of War of 27 August 1928,
which was concluded between Heads of States, Japan
was reported to have raised objections to article 1 of
the Treaty in which the parties declared, " in the
names of their respective peoples ", that they con-
demned war as an instrument of national policy. The
objection was raised on the ground that under the
Japanese constitution the Emperor signs treaties in
his own name and not on behalf of his people. The
Preamble to the Charter of the United Nations,
which is a document accepted by the " respective
Governments ", commences with the words " We the
peoples of the United Nations ". In the Constitution
of the Food and Agriculture Organization of the
United Nations of 16 October 1945 the parties seem
to be the " Nations accepting this Constitution."
However, interesting as these innovations may be
from other points of view, they are, like other variations
of terminology on the subject, without legal significance
in the field of the law of treaties.

Note

1. The main principle embodied in this article is
generally admitted. That principle is that the designa-
tion of the instrument or combination of instruments
is, as a rule, irrelevant for the purpose of its (or their)
being regarded as a treaty so long as the intention to
assume an obligation is reasonably clear. Thus a
unilateral declaration constitutes a treaty if the party
to whom it is directed accepts it or acts upon it.
Similarly, an apparently unilateral declaration — such
as that of the optional clause of Article 36 of the Statute
of the International Court of Justice — may in itself

" For the statement on the subject made to the
Council of the League of Nations by the British Secretary
of State for Foreign Affairs in 1927, see League of Nations,
Official Journal, 1927, p. 377.
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•constitute an acceptance of an already established
instrument and as such constitute a treaty. Alterna-
tively, a declaration may be regarded as an act of
accession to an already established text. Similarly,
the governing consideration seems to be that it is
irrelevant in what way the text expressing the common
intention of the parties has been established — whether
it is composed of one instrument or a number of instru-
ments (as in the case of exchanges of notes or accession)
and whether the text of the instrument is established
by the parties or by some other body and subsequently
•accepted by the parties. It is probably by reference
to some such considerations that the Permanent Court
of International Justice held in the Jaworzina case
that a joint declaration of Czechoslovakia and Poland
accepting a decision of the Conference of Ambassadors
was in the nature of " two agreements " and that
•" the two agreements give to the decision arrived
a t . . . the force of a contractual obligation entered
into by the parties " (Publications of the P.C.I.J.,
Series B, No. 8, p. 30). This is so although it may not
be easy to state which document constituted, in the
opinion of the Court, the treaty binding the parties
— the joint declaration accepting the decision or the
decision itself. Probably the treaty was constituted
by both documents. There would be no difficulty in
assuming, following the language of the Court, that the
decision constituted the treaty and the joint declaration
was in the nature of an acceptance of the treaty thus
established.

2. There may indeed arise border line cases in
which the character of a unilateral act conceived as a
treaty is less apparent and therefore controversial.
Thus in the Free Zones case the Permanent Court of
International Justice held that a manifesto of the
Royal Chamber of Accounts of Sardinia of 1829 em-
bodying the assent of the King of Sardinia to a claim
made by the Canton of Valais terminated an interna-
tional dispute relating to the interpretation of the
Treaty of Turin, that it thus represented un accord des
volontes, and that in consequence it possessed " the
character of a treaty stipulation" (ibid., Series AjB,
No. 46, p. 145). It is not clear from the judgement
who were the parties to the treaty relationship thus
constituted. In the same case the Permanent Court
of International Justice held that a declaration made
by the Swiss Agent in the course of the proceedings
before the Court was binding upon Switzerland not-
withstanding the statement of the French Agent to
the effect that he had no power to accept the offer
contained in the declaration (ibid., Series A/B, No. 46,
p. 170). It may be difficult to bring an offer not
accepted by the other party as constituting a treaty
obligation — although, as held by the Court, the
declaration was binding. Otherwise the principle
must be accepted that whenever there exist in fact the
elements of an offer and an acceptance thereof — a
recorded instrument or succession or combination of
recorded instruments — there may fairly be held to
exist a treaty. The object of article 2 is to give expres-
sion to that principle.

3. Similar considerations apply to the question,
which article 2 is intended to answer with a clear
affirmative, as to whether an exchange of notes
constitutes a treaty. The Commission, in the course

of the discussion on the subject in 1952, decided, by a
majority of six to five, not to omit exchanges of notes
from the purview of its codification of the law of
treaties.23 That provisional decision was not reached
without considerable hesitation. In the Harvard
Draft Convention reasons are given, in the Comment
to article 4, for excluding exchanges of notes from the
Draft. For reasons which are set out below in some
detail it is believed that there is no foundation for the
exclusion, from the sphere of the law of treaties, of a
class of agreements which accounts for a large propor-
tion of the international agreements actually concluded
by governments.

4. It appears that the principal considerations
which animated some members of the Commission on
this question was the view that as exchanges of notes
do not require ratification, and that as any procedure
which dispenses with ratification is contrary to the
requirements of democratic constitutional processes,
no encouragement ought to be given, by way of
elevating them to the dignity of a treaty, to interna-
tional agreements which as a rule dispense with
ratification. These assumptions — and the conclusions
drawn from them — are in need of reconsideration.
In general, in examining the question of exhanges of
notes the following considerations ought to be borne
in mind:

(a) In the last three decades exchanges of notes have
constituted more than one-fourth — probably one-
third — of the total number of international agreements.
That proportion has been increasing.24 The reason for
that tendency is that that procedure of concluding
international agreements provides a simplified form of
reaching and recording agreements, in particular when
concluded between government departments and
agencies. It supplies the appropriate method for
agreements of a technical character and of limited
scope as well as for those which, notwithstanding the
importance of their subject matter, require expeditious
action for their initiation and execution. The character
of exchanges of notes as being in the nature of agree-
ments is emphasized in numerous instruments by the
fact that they are expressly described as " exchanges
of notes constituting agreements " . " In fact, it seems
almost as if, in order to remove what are essentially

28 See Yearbook of the International Law Commission,
1950, vol. I, 51st meeting, para. 38.

21 Thus it has been estimated that in the years 1921 to
1930, out of 338 instruments published in the United
Kingdom Treaty Series, 93 were exchanges of notes.
Out of 453 instruments published in that Series between
1941 and 1950 no less than 195 have been exchanges of
notes. In the years 1951 and 1952 about one-half of the
instruments in that Series were exchanges of notes. Out
of the first thousand instruments registered with the
Secretariat of the League of Nations 212 were exchanges
of notes. Out of the total 4,831 instruments published
with the League of Nations between 1920 and 1946
nearly 25 per cent were exchanges of notes. Out of the
1,000 instruments first registered with the United Nations
280 were exchanges of notes. See Weinstein in British
Year Book of International Law, vol. 29 (1952).

•6 See, for instance, the series of " exchanges of notes
constituting an agreement " relating to passport visas
between the United States and a number of countries:
United Nations, Treaty Series, vol. 88, pp. 3, 11, 19,
33, 43, 255, 265, 275, 283.
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unfounded doubts, that terminology is assuming a
complexion of regularity.26

(b) The fact that numerous exchanges of notes cover
technical subjects of limited scope does not mean that
exchanges of notes in general are confined to questions
of minor importance.27 Exchanges of notes have
regulated such matters as limitation of armaments
(as between Great Britain and the United States
in 1817 covering the number and size of warships on
the Great Lakes, or between Great Britain and Germany
on 18 June 1935 limiting the future strength of the
German navy in relaton to the aggregate naval strength
of the members of the British Commonwealth (United
Kingdom, Treaty Series, No. 22 (1935) Cmd. 4953)),
renunciation of extra-territorial rights, grant of per-
petual leases, establishment of diplomatic relations,
agreements on diplomatic and consular representation,
commerce and navigation (as between the United
States and Nepal (United Nations, Treaty Series,
vol. 16, p. 97) and Yemen (ibid., vol. 4, p. 165), main-
tenance of armed forces on foreign soil, cessions of
territory, settlement of boundary disputes (e.g.,
between the United Kingdom and Brazil (ibid., Treaty
Series, vol. 5 p. 71) or between the United Kingdom
and China (ibid., vol. 10, p. 227), aviation, shipping
and, generally, communications, settlement of war
claims, and the like. Nearly one-fourth of the commer-
cial agreements concluded by the United Kingdom
have been in the form of exchanges of notes.

(c) In so far as the objection to considering exchanges
of notes as treaties arises from the notion that they
are not subject to ratification, it must be remembered:
(i) That in some cases exchanges of notes are subject

to ratification (see, for example the exchange of notes
between Germany and Spain — League of Nations,
Treaty Series, vol. 26, p. 455 — providing for
ratification by both parties; between the United
Kingdom and Denmark — United Nations, Treaty
Series, vol. 45, p. 324 — providing for approval by
the Parliament of one party; between the United
States and Denmark (ibid., vol. 27 (1949), p. 35);
between South Africa and Germany (United Kin-g

21 See, for example, exchanges of notes constituting an
agreement between Denmark and the Union of South Africa
providing for reciprocal exemption from government and
local government taxation of income derived from the
exercise of shipping activities and operation of aircraft
services (30 November 1950: United Nations, Treaty
Series, vol. 84, p. 51); between Belgium and Chile concer-
ning the reciprocal protection of industrial and commer-
cial trade marks (10 February 1947: ibid., vol. 76, p. 113);
between the United States and China concerning claims
resulting from activities of the United States military
forces in China (13 October 1947: ibid., p. 157); between
the United States and Denmark concerning exchange of
official publications (27 July 1949: ibid., vol. 79, p. 147);
between the United Kingdom and Italy concerning
British military fixed assets in Italy (30 December 1947:
ibid., vol. 77, p. 33); between the United Kingdom and
the Netherlands concerning the settlement of wartime
debts (11 March 1948: ibid., p. 69); between Greece and
Italy concerning cultural institutions (21 Septem-
ber 1948: ibid., p. 259).

27 " . . . it is the fact that at the present time it can
scarcely any longer be said that an exchange of notes
habitually deals with matters of smaller importance
than do treaties or conventions": G. Fitzmaurice in
British Year Book of International Law, vol. 15 (1934),
p. 120.

dom, Treaty Series, No. 25 (1935), Cmd. 4961)
and between the United States and Poland, League
of Nations, Treaty Series, vol. 37, p. 141).

(ii) That the omission of the requirement of ratification
is not limited to exchanges of notes. The practice
of many countries follows the rule that, unless
otherwise provided, inter-governmental and inter-
departmental agreements do not require ratifica-
tion — not to mention agreements concluded
directly between Heads of States. Moreover, as
shown below (article 6), a considerable and
increasing number of treaties are being concluded
which expressly dispense with ratification.

(d) Numerous decisions of municipal courts exhibit
no hesitation in regarding exchanges of notes as
treaties — although there is some divergence of prac-
tice on the question whether exchanges of notes are in
the nature of inter-governmental agreements which
do not require ratification or whether they must be
considered as formal treaties in the sense of the consti-
tutional law of the State concerned with the result
that they cannot be enforced unless ratified. In such
cases they are held to be inoperative not because they
are not treaties but because, being treaties, they have
not been incorporated into the law of the land.28

(e) For the reasons stated there would appear to be
strong objection to eliminating exchanges of notes
from the purview of the law of treaties. As already
mentioned in connexion with the question of unilateral

28 This has been so particularly in France: see, for exam-
ple In re Talbot (where the Court held that an exchange of
notes cannot, without ratification and publication, have the
force of law in the meaning of article 26 of the French
Constitution: Gazette du Palais, 1947, Part II, p. 17;
Annual Digest, 1947, Case No. 68). In re Vermote (Sirey, 1
(1950), Part II, p. 154) and Benzoni v. Davidouici (ibid.,
1951, Part II, p. 79) are to the same effect. On the other
hand see In re Colman (Annual Digest, 1947, Case No. 67)
and Zumkeller v. Florence (Sirey, 1946, Part I, p. 257).
See also Vicens v. Bonfillon (Annual Digest, 1933-1934,
Case No. 180); Huckendubler v. Hoeffler (ibid., 1931-
1932, Case No. 213); and In re Sociile Ruegger (ibid.,
1933-1934, Case No. 179). The decision of the Italian
Court of Cassation in Russian Trade Delegation in Italy
v. Querci (Foro Italiano, 67 (1942), Part I, p. 11; Annual
Digest, 1941-1942, Case No. 129) is to the same effect.
For an analysis of these and other cases bearing on the
subject see Weinstein in British Year Book of Interna-
tional Law, 29 (1952). See also M. Brandon in American
Journal of International Law, vol. 47 (1953), pp. 58-62,
on exchanges of notes in relation to the question of
registration under Article 102 of the Charter of the United
Nations. In all the cases referred to above the courts
were confronted with exchanges of notes interpreting
previous agreements. In Minister of Finance v. United
States Line Co. the French Court of Cassation applied
to an independent exchange of notes what it described
as un accord diplomatique (Clunet, Journal de droit
international, vol. 65 (1938), p. 532). In two important
American cases — United Slates v. Belmont, (1937)
301 U.S. 324, and United States v. Pink, (1942) 314 U.S.
203 — the Supreme Court treated exchanges of notes
accompanying the recognition of the Government of
Soviet Russia as an international compact involving
far-reaching — indeed startling — consequences in the
sphere of municipal law. See also United States v.
Guy W. Capps Inc. (1951), F. Supp. 30, where it was
held that an exchange of notes between the United
States and Canada concerning the import and export
of potatoes, although not a treaty in the meaning of the
Constitution, had the force of law. And see the Paris
Agreement case decided by the German Reichsgerichi
(Annual Digest, 1919-1922, Case No. 225).
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declarations, it may be unsatisfactory to leave outside
the framework of codification of a particular topic a
subject which, although exhibiting certain peculiarities,
intrinsically falls within its purview. There is, apart
from the method of establishing the text, no difference
of substance between exchanges of notes and other
international agreements in the matter of their validity,
operation, interpretation and termination. In the
municipal sphere the method of concluding a contract
by way of parallel complementary instruments is
generally recognized. To deny to exchanges of notes
the full character of treaties may mean depriving a
broad segment of international contractual relations
of the authority and effectiveness which the status of
a treaty imparts to an instrument. Any such course,
if acted upon, would signify neglect of a method
which experience has shown to be particularly suited
to the growing needs of expanding international
intercourse unemcumbered by elaborate procedure and
solemnity.29

The modern tendency, frequently commented upon
by writers, has been in the direction of making the
procedure of conclusion of treaties less formal than in
the past, when difficulties of communication between
governments and their agents were a conspicuous
feature of the situation and when the variety and
urgency of the interests to be represented did not equal
those of the modern expanding intercourse of States.
Some drafts, including those previously before the
Commission, have referred to a treaty as " a solemn
instrument". The fact is that a treaty need not be a
solemn instrument; nor need it consist of a single
instrument. It may or may not be desirable to require
ratification as an invariable prerequisite of the validity
of a treaty. Practice has certainly not considered it
as such.80 If ratification is considered as a procedure
congenial to the climate of constitutionality and
democracy, that result must be achieved by the
express adoption in treaties of provisions to that effect.
It cannot be accomplished by eliminating from the
sphere of treaties contractual agreements which pro-
perly belong there. On the contrary, such a course
may be of doubtful value even when viewed as a means
of discouraging the conclusion of international agree-
ments not followed by ratification. For the reform
thus achieved would be merely one of terminology. It
would not prevent governments from undertaking
commitments, expressly described as not requiring
ratification, by way of instruments other than exchange
of notes.

" This is so, in particular, seeing that exchanges of
notes may, in effect, be used for bringing about agreements
of more than two States. See, for instance, the parallel
exchanges of notes between Italy and the United Kingdom
and Italy and the United States of America (United
Kingdom, Treaty Series, No. 52 (1951), Cmd. 8294).
These parallel notes constitute an agreement between
Italy of the one part and the United Kingdom and
United States of the other. The procedure of exchange
of notes has also been resorted to when one of the parties has
not been a State: see, for example, the Exchange of Notes
between the International Court of Justice (represented
by the President) and the Netherlands concerning pre-
cedence: United Nations, Treaty Series, 8 (1947), p. 61.

30 For this reason there seems to be little persuasive
power in the argument, occasionally adduced, that if
exchanges of notes are assimilated to treaties they
would be automatically subject to the procedure of
ratification.

(/) For these reasons the wording of article 2 as
proposed — " Agreements, as defined in article 1,
constitute treaties regardless of their form and designa-
tion " — is intended to include exchanges of notes
within the purview of treaties. In order to remove
doubts from what has become a subject of some
controversy and uncertainty, it may be considered
whether it would not be desirable to elaborate that
statement by the addition of the words " and regardless
of whether they are expressed in one or more instru-
ments ". The alternative version of the article is
intended to serve that purpose.

5. The great variety of the designations used for
describing international agreements raises the question
of the justification for that diversity and of the
possibility — or desirability — of keeping it within
reasonable bounds. In most cases there is no apparent
reason for the variation in the terms used. They often
create the impression that they were dependent upon
a factor no more decisive than the mood of the drafts-
man. Thus, to give an example provided by one
volume of the United Nations Treaty Series — vol. 84 —
in 1946 and 1948 the United States concluded with
France a series of agreements described variously as
memorandum of understandings constituting an agreement
(relating to lend-lease, reciprocal aid, and the like:
p. 59); agreement and an accompanying supplementary
understanding (transfer of surplus United States army
and navy property: p. 79); agreed combined statement
(disposition of claims: p. 93); memorandum constituting
agreement (shipping: p. 113); declaration constituting an
agreement (commercial policy: p. 151); understanding
constituting an agreement (exhibition of motion pictures:
p. 161); declaration (economic and financial problems:
p. 167); agreement (financing of educational exchange
programmes: p. 173); joint declaration constituting an
agreement (motion pictures: p. 185). There is little
method in, and no obvious explanation for, the diversity
of terminology in this and many other cases. Yet it is
doubtful whether there is room for a deliberate effort,
by way of codification or otherwise, to introduce
uniformity of terminology on this field of the law. So
long as no conclusions of legal relevance are drawn
from this diversity of expression the mischief, if any,
resulting from it is insignificant. The same applies
to the discrepancies of practice in the description of
the parties.

Article 3

The law governing treaties

In the absence of any contrary provisions laid down
by the parties and not inconsistent with overriding
principles of international law, the conditions of the
validity of treaties, their execution, interpretation and
termination are governed by international custom and,
in appropriate cases, by general principles of law
recognized by civilized nations.

Comment

To a large extent the above article reproduces, in
relation to treaties, the substance of Article 38 of the
Statute of the International Court of Justice, which
enumerates the sources of law to be applied by the
Court. To that extent article 3 seems to be redundant
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inasmuch as the sources of international law enumer-
ated in Article 38 of the Statute of the Court govern
also other parts of international law. However, as in
Article 38 treaties themselves figure as the first source
of international law enumerated, it is essential to state
in an introductory article of a Code of the Law of
Treaties that that law is based on and owes its validity
to customary international law and to the general
principles of law recognized by civilized nations.
Although, with few exceptions, all the pronouncements
of the International Court of Justice and of its predeces-
sor have been concerned with the interpretation of
treaties, such interpretation has taken place against a
background of general rules of customary international
law. This subordination to international law in its
entirety expresses itself in particular in relation to the
fundamental aspects of the law of treaties, namely,
their binding force and the principle — which is the
basis of the law relating to the interpretation of
treaties — that they must be interpreted in accordance
with the canons of good faith. Thus the binding force
of treaties is independent of the will of the States
which conclude them in the exercise of their sovereignty.
Their binding force and other basic conditions of their
operation are grounded in customary international
law. WhUe, therefore, States are free to shape their
treaty relations and the conditions of their performance
in accordance with their will, they can do so only
subject to the overriding principles of international
law, the general principles of law and principles of
good faith. The question of the degree of the overriding
effect of these principles is examined in article 15 in
part III of this draft. Accordingly, while most of the
provisions of the present Code of the Law of Treaties
are framed so as to give wide latitude to the autonomy
and discretion of the parties and so as to be operative
only if the parties have made no provision to the
contrary, others are binding upon the parties in all
circumstances and must be interpreted accordingly.
This is so for the reason that in the matter of treaties
the will of States is only one source — and in some
cases only a subordinate source — of international law.

Note

On the face of it the subject matter of article 3
seems purely doctrinal and to that extent redundant.
However, it is believed that some such article is
essential in order to put in its proper perspective what
may be provisionally called the Code of the Law of
Treaties. As in many other spheres of international
law, the parties may by treaty change or modify exist-
ing rules of international law. The Code is intended
to a large extent to regulate matters which are not
expressly provided for by treaty. But, as was perceived
in the discussions of the Commission in connexion
with the Code of Arbitral Procedure, there are certain
rules and principles which are above and outside the
scope of the jus dispositivum of the parties. An
express statement to that effect is particularly neces-
sary with regard to treaties for the reason that they
themselves constitute a source of international law.
The Code of the Law of Treaties safeguards in many
cases the freedom of action enjoyed by the parties.
Its articles will be frequently prefaced by the statement
" unless otherwise provided by the parties ". Even
in the absence of some such express provision, the

parties will often be entitled to adopt rules and pro-
cedures to meet their particular requirements. On the
other hand, it is clear that they cannot contract out of
such rules as those which lay down that treaties must
not violate binding rules of international law (although
it may on occasions be doubtful which rules of inter-
national law are so compelling and mandatory that
they have the result of nullifying a treaty which is
inconsistent with them: see article 15 below); or that a
treaty must not, lest it be void, involve the violation
of a previous treaty to which the contracting States
are parties; or that a treaty imposed by unlawful
exercise of force is not binding. In fact, the principle
underlying article 3 as drafted provides the basis of
the law relating to the validity of treaties as formulated
in part III of this draft. As such it is properly — and
necessarily — included in the present general and
introductory part I.

Part II

Conclusion of treaties

Article 4
Assumption of treaty obligations

A treaty becomes binding by signature which is-
not subject to confirmation, ratification, accession,
acceptance, or any other means of expressing the
will of the parties, through a competent organ, in
accordance with the provisions and practice of their
constitution.

Comment

1. The object of this article, which is of a formal
character, is to state the principle that parties to
treaties enjoy a wide freedom of choice in the matter
of the means by which they assume treaty obligations.
This includes, in addition to the traditional methods
of signature, ratification and accession, not only the
more recent method of so-called " acceptance "
(article 8 below), but also such methods as concurrent
action by way of exchanging notes (see comment to
article 2 above), a unilateral declaration accepted by
the other party or parties (ibid.) and, generally, any
other procedure which the parties may find it necessary
to employ.

2. Although signature is enumerated in the present
article as one of the means by which a party may assume
a treaty obligation, it is also one of the methods for
establishing — authenticating — the text of a treaty.
It is difficult — and perhaps unnecessary — to decide
which is its primary function. The answer to that
question will depend largely upon the view eventually
taken as to the nature and the necessity of ratification
(see article 6 below). It will also depend to some extent
on the realization of the fact that at present over one-
third of bilateral contractual instruments become
binding without ratification. The purpose of these
observations is merely to remove a source of misunder-
standing resulting from the fact that signature is
often regarded and is referred to in paragraph 4 of this
comment as one of the means of establishing the text
whereas in the present article it appears as one of the
methods of assuming a treaty obligation. Moreover,
as explained in the comment to article 5, signature is
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seldom, if ever, merely a means of establishing the
text of the treaty, i.e., of authentication. Even if
subject to ratification, it creates, within a limited sphere
•certain obligations which are by no means of a merely
procedural character (see article 5 below).

3. The concluding passage of this article, which
provides that the various means of concluding a treaty
must be expressed by a competent organ in accordance
with the provisions of the constitution — which means
both constitutional law and constitutional practice —
•of the parties refers to one of the conditions of the
validity of a treaty and is the subject matter of article
11 in Part III of the present draft (Validity of Treaties).

4. The present article is not concerned with the
procedural question of the methods by which the text
of a treaty is established. This takes place by the
signature on behalf of the parties which have taken
part in the negotiation of the treaty or of the conference
at which the treaty was negotiated; by incorporation
in the final act of the conference; by incorporation in a
resolution of an organ of an international organization
in accordance with its constitutional practice; in a
note or letter which provides the first link in an exchan-
ge of letters; by a unilateral declaration subsequently
accepted by the party or parties to whom it is addres-
sed; or by any other means agreed upon by the nego-
tiating States. These other methods may include
what is in effect a provisional signature, namely,
initialling or signature ne varietur, which occasionally
takes place in cases in which there is an interval
between the conclusion of the negotiations and the
signature of a treaty. The signature or initialling ne
varietur is thus a guarantee of the authenticity of the
text. It was resorted to in the Locarno Treaty of
Mutual Guarantee of 16 October 1925. The treaty
was initialled on that day ne varietur and it bore that
date. It was signed on 1 December 1925. The
establishment of the text of a treaty by a resolution
of an organ of an international organization is a compa-
ratively recent method. It has been followed in
conventions adopted by resolutions of such bodies as
the International Labour Organisation, the Food and
Agriculture Organization of the United Nations, the
United Nations Educational, Scientific and Cultural
Organization, or by the United Nations itself, as,
for example, in the case of the Convention on Privileges
and Immunities of the United Nations of 1946 or the
Genocide Convention of 1948. A case in which " other
formal means" were adopted is that of the General
Act for the Pacific Settlement of International Disputes
of 1928. It was signed by the President of the Assem-
bly of the League of Nations and by the Secretary-
General. There was no provision either for signatures
or ratification; article 43 of the act merely provided
for accession.

5. Signature, ratification and accession as methods
of assuming treaty obligations each form the subject
of a separate article in the present section. The
same applies to "acceptance" — a procedure which,
although used occasionally before the second world
war (as in the case of the United States joining the
International Labour Organisation), is of recent origin.
It has been adopted largely owing to the desire of some
States to avoid the usual reference to " ratification ",

and so render unnecessary the literal observance of
the constitutional procedure appropriate for ratifica-
tion. Subject to minor variations it enables a party
to become bound by either signature without reserva-
tion as to acceptance; or signature with reservation as
to acceptance followed by acceptance; or acceptance
pure and simple. In article 8 and in the comment
thereon the question is raised whether the notion of
acceptance thus conceived in fact constitutes a distinct
means of assuming treaty obligations.

Note
1. As pointed out in the comment, article 4 — which

otherwise lays down no substantive rule of law — has
been included largely as an occasion for stating the
principle of the freedom of choice of methods for estab-
lishing the text of a treaty. Apart from that the
Special Rapporteur considers that the elaboration of
procedural rules falls outside the scope of the Commis-
sion's work on treaties. An authoritative manual of
procedure for international conferences and conclusion
of treaties may be of great usefulness, and the Commis-
sion may ask at some future date whether it ought not
to embark on some such study as that which was
fore-shadowed by the League of Nations Committee of
Experts for the Progressive Codification of Internatio-
nal Law, namely, " whether it is possible to formulate
rules to be recommended for the procedure of inter-
national conferences and the conclusion and drafting
of treaties, and what such rules should be ". However,
although it is not believed that that subject falls
within the purview of the law of treaties now before
the Commission, it is not a matter which can be altoge-
ther disregarded in this connexion. A great deal of the
difficulties and of the discussion surrounding the law
of treaties has been due to the imperfections of the
machinery for formulating and concluding them. Thus
— as will be suggested in the comment to article 7 —
the controversy, largely unreal in character, whether
treaties which contain no specific provision on the
question of the requirement of ratification must be
ratified in order to be binding is due in most cases to
an omission which could have been avoided by careful
drafting. The same applies to discrepancies of practice
in the matter of accession. Some treaties state that
accession shall be admissible at any time; others lay
down a date after which accession can be effected;
others still provide that accession shall be admissible
only after the treaty has entered into force. There
seems to be no reason for these differences in procedure.
It would not be difficult to multiply such examples.
They all raise the question whether some machinery
could not be devised which would obviate obscurities
and the confusing absence of uniformity in matters
with regard to which no apparent interest of the parties
and no considerations of convenience seem to require
conflicting or ambiguous regulation.

2. In this connexion the Commission may wish to
consider whether a measure of support should not be
given to a proposal made in 1945 by an authority of
recognized experience for the establishment of an
international legislative drafting bureau " to advise

11 The proposal was put forward by Mr. C. W. Jenks
in the American Journal of International Law, vol. 39
(1945), pp. 163-179.
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governments and conferences engaged in drafting
treaties. While the exact nature of the machinery
which might thus be set up must be a matter for
careful examination, it is very probable that some such
machinery would be useful. In many States parliamen-
tary draftsmen attached to the legislative body have
become an essential part of the legislative process.
Their intimate knowledge of the entire field of the
statutory law has been recognized as an invaluable
means of preventing embarrassing inconsistencies in
legislation and of ensuring the requisite degree of
uniformity of technique. In the international sphere
the need for some such assistance is even more impera-
tive having regard to the differences of language and,
above all, the baffling diversity of the municipal and,
in particular, the constitutional law of States. Thus,
for instance, the embarrassing problem of the relevance
of constitutional limitations would be alleviated if
parties to treaties could rely in this respect upon the
advice given by international draftsmen whose function
would embrace, inter alia, the provision of information
on the subject. Similarly, with regard to reservations
it may not be easy for a government to assess the
effect, in all its ramifications, of reservations attached
by a State to a particular convention. Here, again,
expert information might be of assistance. Finally,
although uniformity of nomenclature or structure is
not an essential prerequisite of the satisfactory opera-
tion of treaties, it is possible that the elimination or
the diminution of the present — and often confusing —
diversity of practice would be beneficial to the autho-
rity and development of this branch of international
law. Undoubtedly governments are well served by
their own legal advisers, who are fully conversant with
international law. However, in the nature of things
they cannot be expected to possess the detailed and
specialized knowledge springing from intimate expe-
rience of the totality of treaty law and of the relevant
municipal law of States. In view of this it must be a
matter for consideration whether, apart from any
substantive formulation of the law of treaties, the
Commission should not recommend the creation of a
bureau, under the responsibility and as part of the
activities of the United Nations, from which govern-
ments could enlist the assistance of experts for drafting
treaties and whose presence would become a regular
feature of international conferences assembled for the
purpose of formulating conventions. It will be recalled
that at the sixth and seventh sessions of the General
Assembly proposals were made and discussed for
placing under some expert guidance legal acts and
instruments emanating from the General Assembly
itself, including conventions concluded under the
auspices of the General Assembly.32

Article 5
Signature

1. The signature of a treaty constitutes an assump-
tion of a binding obligation in all cases in which the

" For the proposal to that effect made by the repre-
sentative of the United Kingdom see Official Records of
the General Assembly, Sixth Session, Sixth Committee,
Annexes, agenda item 63. And see for a review of the
relevant discussions of the General Assembly the note
by Y. L. Liang and H. T. Liu in American Journal of
International Law, vol. 47 (1953), pp. 70-83.

parties expressly so agree or where, in accordance
with article 6, no confirmation of the signature is
necessary.

2. In all other cases the signature, or any other
means of assuming an obligation subject to subse-
quent confirmation, has no binding effect except
that it .implies the obligation, to be fulfilled in good,
faith:

(a) To submit the instrument to the proper consti-
tutional authorities for examination with the view
to ratification or rejection;

(b) To refrain, prior to ratification, from any act
intended substantially to impair the value of the
undertaking as signed.

Comment

1. The subject matter of this article is closely
connected and overlaps with that of article 6 relating
to ratification. However, signature as an independent
means of assuming a treaty obligation is so widely and
so increasingly followed in practice that it is proper
to put on record in a separate article its position as
such. At the same time, signature as a means of
assuming an obligation must still be regarded as a
departure from what is the normal rule, namely, the
requirement of ratification. For that reason it will be
convenient, in connexion with the article on ratification
to comment in more detail on this part — i.e., para-
graph 1 — of article 5.

2. The statement that " signature, or any other
means of assuming an obligation subject to subsequent
confirmation . . . implies the obligation, to be fulfilled
in good faith, to submit the instrument to the proper
constitutional authorities for examination with the
view to ratification or rejection ", is controversial,
as expressing a rule of international law, even in
the present — conspicuously qualified — formulation.
The view most frequently expressed is that there is
no obligation to ratify a treaty previously signed by a
State. That view accurately expresses the existing
rule of international law on the subject. At the same
time it must be borne in mind that, on the part of a
substantial number of writers, that view has been
accepted only subject to the qualification that the
right to refuse ratification is not unqualified; that it
must not be exercised capriciously or arbitrarily; and
that misuse of that right is fraught with injury not only
to the reputation of the State in question but also to the
authority of international law and the needs of inter-
national intercourse. The opinion has also occasionally
been voiced that there is a legal obligation to ratify in
cases in which the full powers issued to the plenipoten-
tiaries include the authority not only to negotiate but
also to conclude the treaty. While these and similar
views are not, it is believed, borne out to any substantial
degree by the existing practice, they constitute a
reminder of the inconvenience and disadvantages of
the rule which recognizes an unqualified right to treat
the signature as being no more than a method of
authentication. Considerations of that nature under-
lay the resolution of the Assembly of the League of
Nations of 1930 which authorized the Secretary-
General of the League to address annual requests to
signatories of treaties concluded under the auspices of
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the League as to their intentions with regard to ratifi-
cation of a convention signed by them. These consid-
erations do not affect the existing principle affirming
the right to refuse to ratify a signature freely appended.
However, that principle can in the long run operate in
a satisfactory way only if some qualifications, however
limited in compass, are adopted for modifying its
rigidity. It may not be sufficient to rely on the
probability that a State which habitually and without
good reasons fails to ratify its signature will impair
its own contractual capacity for the reason that other
States will decline to conclude treaties with it. Such
a probability has not prevented Governments from
failing indefinitely to take action on signatures freely
given — with the resulting impairment of the treaty-
making process as a whole.

3. The remedy cannot lie in imposing upon the
Government a duty to confirm signatures appended on
the express understanding that they will be free to
decide whether to confirm them or not. No such duty,
unless accepted expressly or by compelling implication,
is imposed by international law. However, that does
not mean that the codification of the law of treaties
must limit itself to the mere statement that there is no
duty to confirm the signature of a treaty. It must be
regarded as a requirement of good faith, which is in
itself part of the law and not merely of political pru-
dence, that signature implies the obligation to cause
the treaty thus signed to be examined by the competent
constitutional authorities with the view to determining
whether the signature ought to be confirmed. Of
necessity it is an imperfect obligation, which must be
fulfilled by the Government concerned having regard
to all the circumstances. It may be occasionally, in
effect, a nominal obligation in cases in which the views
of the competent constitutional authorities are not
likely to differ from those of the Executive determined
not to proceed with the treaty. It is nevertheless a
legal obligation, though not an unduly onerous one.
Under the Constitution of the International Labour
Organisation Governments are bound to submit to the
national authorities, for approval or rejection, conven-
tions against which the representatives of those
Governments have voted at the Conference which
adopted them. Governments have full freedom of
action in confirming or rejecting a treaty which they
have signed subject to the condition of subsequent
confirmation — such condition being the normal rule
in the absence of express or implied provisions to the
contrary (see article 6 below). What, as a matter of
good faith, they cannot do is to sign a treaty and
subsequently conduct themselves as if they had no
concern with it or as if their signature thereto were
merely a clerical act of authentication. There is no
warrant in international law for reducing to that level
the meaning of the signature. Signature of an instru-
ment — even when made subject to subsequent
confirmation or ratification — is more than a method
of authenticating a text. In many cases the text
exists already, as is the case when an established text
is approved by a conference and opened for signature,33

n The following example shows that even from the
formal point of view the function of the signature, al-
though not amounting to a binding acceptance of obliga-
tions, may be different from that of merely establishing

subject to ratification, within a prescribed period, or
when accession to or acceptance of an already estab-
lished text takes place throught signature subject to
ratification. The correct principle of law with regard
to the legal consequences of signature is accurately
stated, it is submitted, in the following passage from
the Comment to article 9 of the Harvard Draft
Convention:

" It is believed that when a duly authorized
plenipotentiary signs a treaty on behalf of his State,
the signature is not a simple formality devoid of
juridical effect and involving no obligation whatever,
moral or legal, on the part of the State whose signa-
ture the treaty bears. It would seem that not only
the treaty-making organ itself but also the other
organs of the State which are competent to act for it,
once a treaty has been signed on its behalf, are not,
if they observe good faith, entirely free to act as if
the treaty had never been signed. It would seem
also that one signatory State has the right to assume
that the other will regard the signature as having
been seriously given, that ordinarily it will proceed
to ratification, and that in the meantime it will not
adopt a policy which would render ratification useless
or which would place obstacles in the way of the
execution of the provisions of the treaty, once
ratification has been given."

In disregarding the question of the obligation to take
appropriate measures in the matter of confirmation or
otherwise of the signature the authors of the Harvard
Draft failed to draw the necessary conclusions from
the principle thus stated. The present draft draws
these conclusions. There are compelling reasons why a
signatory should not be permitted to treat his signature
as a meaningless formality. In signing a treaty it
exercises an important influence on some of the pro-
cedural clauses of the treaty. (These are usually
referred to as the " Final Clauses," although in some
conventions they appear in the opening chapters.) Its
signature is instrumental in determining such matters
as the right of accession, the admissibility of reserva-
tions, the conditions of entry into force, and many
others. In fact this consideration applies not only to
the formal and procedural clauses of the treaty but
to its substantive provisions as well. For these pro-
visions may have been substantially — or decisively —
influenced by the signatory State or States in question.
The treaty is in many respects the result of a painfully
achieved compromise to which some States agree,
often with reluctance, in order to secure the participa-

the text. The texts of the four Geneva Conventions of
1949 were stated in the Final Act to have been established
by the Conference. The Final Act was signed by all
sixty-one participating States on 12 August 1949. This
was not tantamount to signature of the Conventions.
For only sixteen of the delegations signed all four Con-
ventions; the United States of America signed only
Conventions No. 1, 2 and 3. The remainder of the
delegations signed the four Conventions at a special
meeting convened on 8 December 1949, when the United
States also signed Convention No. 4. Each Convention
bore the date of 12 August 1949. Each was open for
signature until 12 February 1950 in the name of the
States represented at the Conference and by States parties
to the previous relevant Geneva Convention. After
that date the Conventions were open to accession.
(International Committee of the Red Cross, the Geneva
Conventions of August 12,1949, Geneva).
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tion of others. Often a State signs — or ratifies — a
convention because the signature of another State or
States is regarded by it, in case of doubt, as a sufficient
inducement for its own signature. But if these other
States are subsequently at liberty to treat their signa-
ture as implying no manner of obligation whatsoever,
the concessions made by other signatories will have
been made in vain seeing that the consideration which
they could legitimetely expect will not be forthcoming.
Moreover, the mere fact of signature confers upon the
signatory certain rights — some of them admittedly
controversial — and it is proper that there should
exist some obligation in consideration of those rights.
Thus, according to the widely held view, a signatory
State has a voice in determining the admissibility
of reservations and, in some cases, of accessions.
According to a view, which in the present article is
represented as the correct view, signature has the
effect of obliging the signatories to abstain, prior to
ratification, from a course of action inconsistent with
the purpose of the treaty. But if signature is a mere
formality which implies no obligations whatsoever on
the part of others, there would appear to be no justifi-
cation for such self-denying restraint. All these con -
siderations prompt the conclusion that signature,
although not implying an obligation of ratification,
implies the duty to take some action showing a delib-
erate acknowledgement of the principle that eventual
ratification is the natural outcome and purpose of the
signature.

4. On the other hand, the authors of the Harvard
Draft Convention correctly applied the principle, as
stated in the passage cited above, to the question of
the obligation resting upon a signatory State between
signature and ratification. With regard to that ques-
tion the present article adopts, as expressing the
existing law on the subject, the principle that the
signature implies the obligation " to refrain, prior to
ratification, from any act intended substantially to
impair the value of the undertaking as signed ". It
will be noted that: (1) that obligation constitutes a
legal, and not merely a moral, duty; (2) that it refers
only to such acts as are intended, and not merely
calculated, to impair the value of the obligation as
signed. For the purpose of that rule is to prohibit
action in bad faith deliberately aiming at depriving
the other party of the benefits which it legitimately
hoped to achieve from the treaty and for which it gave
adequate consideration. Thus, for instance, a State
would be acting in bad faith and in violation of a
legal duty if, to mention a concrete case which pre-
sented itself to the Permanent Court of International
Justice in the case referred to below, after having
undertaken to cede to another a portion of its territory
it were to proceed to alienate, in the interval between
signature and ratification, all the public property of
the State which would otherwise pass to the other
contracting party under the rules of State succession.
On the other hand, apart from deliberate action in-
tended to deprive the other party of some of the benefits
of the treaty, a contracting party cannot be divested
during a period, which may be long and occasionally
indefinite, of its freedom of action with regard to
normal activities of State administration. Subject
to that qualification, the signature imposes upon a
State the duty as formulated in the present article.

The Permanent Court of International Justice in
effect affirmed that rule in the Case concerning certain
German interests in Polish Upper Silesia. While
upholding the right of a State to dispose of State
property after the signature of the treaty, it qualified
that right by laying down that abuse of it would endow
an act of alienation with the character of a breach of an
international obligation; that such abuse cannot be
presumed; and that the burden of proof rests upon
the party alleging it (Publications of the P.C.I.J.,
Series A. No. 7, p. 30). The Court then examined the
facts of the case and found that the German acts of
alienation did not overstep the limits of the normal
administration of public property and that they were
not intended to deprive Poland of a right to which she
was entitled. There are decisions of other international
tribunals and of municipal courts to the same effect.3*
Practically all writers who have examined the question
support the rule as formulated. There exist a number
of treaties which state expressly the obligation of the
parties to act on that rule, for instance, article 38 of
the Final Act of Berlin of 26 February 1885, which
laid down that « en attendant la ratification, les Puis-
sances signatoires de cet Acte general s'obligent a n'adopter
aucune mesure qui serait contraire aux dispositions dudit
Acte ». In so far as this and similar provisions refer to
action aimed at by the present article 5 they are no
more than declaratory of an existing principle. In so
far as they prohibit all action contrary to the treaty
they probably go beyond that article, which forbids
only such action as is deliberately intented to deprive
the other contracting party of the benefits of the
treaty.

5. With regard to paragraphs 3-5 of the present
comment, the reference to the legal effect of signature
in some cases is amplified by the statement that this
covers also " any other means of assuming an obligation
subject to subsequent confirmation ". This refers to
cases in which, for instance, an accession (see article 7
below) or an acceptance or a unilateral declaration
(see article 2 above) is made subject to subsequent
confirmation.

Note

1. Article 5 as here formulated differs substantially
from the relevant articles tentatively adopted by the
Commission, and the observations which follow may
therefore be appropriate. Among these articles there
was no separate article on signature although signature
figured in the enumeration of the means of assuming
a treaty obligation. This was so probably for the rea-
son that the Commission, while recognizing that the
parties may treat the signature as binding, was inclined

84 See, for example Megalidis v.Turkey, decided in 1923
by the Turkish-Greek Mixed Arbitral Tribunal (Recueil
des Decisions des Tribunaux Arbitraux Mixtes, vol. 8,
p. 390; Schrager v. Workmen's Accident Insurance In-
stitute, decided in 1927 by the Supreme Court of Poland
(Annual Digest, 1927-1928, Case No. 274); Rentenguts-
vertrag (Danzig) Case, decided in 1928 by the Obergericht
of Danzig (ibid., Case No. 276). In the case of Kemeny
v. Yugoslav State the Hungarian-Yugoslav Mixed Ar-
bitral Tribunal held that the conferment of mining
rights on 20 March 1920, i.e., before the date of the signing
of the Treaty of Trianon (although after the date of the
armistice), was not inconsistent with the obligations of
the Treaty (ibid., Case No. 374).
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to treat the signature primarily as a means of authen-
tication and viewed with some disfavour, as contrary
to precepts of constitutionalism, its use as a means of
assuming an immediate obligation. Yet the fact is
that the practice of governments recognizes it as such
to an increasing degree. Moreover, even when signa-
ture does not go to the length of the assumption of an
immediate obligation, it has a legal significance going
beyond mere authentication. It is a declaration of
intention, whether it is subject to ratification or not,
to become a party to the treaty. It is of interest to
note the frequency with which multilateral conventions
brought about by the signature of the States or
organizations of States participating in the conferences
which adopted them provide for additional possible
signatures up to a fixed date and for accession subse-
quent to that date. Moreover, the place of signature as
preliminary to accession (article 7) or acceptance
(article 8) is conspicuous in numerous recent conven-
tions concluded under the auspices of the United
Nations and dispensing with ratification.'5

2. The Special Rapporteur does not consider that the
mere negative statement that there is no obligation to
ratify a signature does justice to the problem from the
point of view either of codification or of development of
international law. That negative statement, when
properly supplemented, is correct. When standing in
isolation it is incomplete and to that extent inaccurate.
A party which has signed a treaty is not bound to
ratify it. But it cannot, consistently with legal
principle and good faith, act — or refrain from acting —
as if it had never signed the treaty at all. It must
examine the treaty in order to come to a decision,
with regard to which it enjoys full freedom of action,
whether to approve the treaty or not. It is not of
decisive importance that governments have not
expressly accepted that principle or that the report on
the subject produced by a committee appointed by the
Assembly of the League of Nations and pointing to an
obligation to submit the treaty to the proper authorities
for approval or rejection did not secure formal accep-
tance. In codifying international law the Commission
is not limited to registering uniform practice. If that
were its purpose its work would be partly nominal and
partly redundant. While in some matters the Commis-
sion will adequately discharge its function by the mere
fact of drafting rules expressive of uniform practice,
in other fields — where uniform practice is lacking —
it is its function to formulate rules based on what it
considers the correct legal principle, the requirements of
good faith, and such practice as it considers most
conducive to the effectiveness and development of
international law.

3. The same considerations apply to the second
legal consequence of the signature, namely, abstention
— in the period between signature and ratification —
from action intended to deprive the treaty wholly or
in part of its effectiveness and thus to deceive the other

" See.for example, the International Sanitary Conven-
tion for Aerial Navigation of 15 September 1944, wich
provides, in article XVIII, that it shall come into force
as soon as it has been signed or acceded to on behalf of
ten or more Governments (United Nations, Treaty Series,
vol. 16, p. 247).

contracting party. This, again, is a legaljobligation.
The Commission refrained from laying down that
principle on the ground that, as stated in its comment
to tentative article 7, the material available is " of too
fragmentary and inconclusive a nature to form the
basis of codification ". However, as shown in the
comment to the present article, judicial practice,
including that of the highest international tribunal,
is as complete as can be desired in the circumstances.
Even if there existed a regularly functioning interna-
tional judiciary endowed with compulsory jurisdiction
it could hardly be expected that it would produce a
rich crop of cases bearing on what is in the nature of
things an unusual occurrence. Here, again, what is
decisive for the purpose of codification is the drawing,
in the light of existing practice, of the necessary
conclusions dictated by the principles of good faith
(which form part of the law), of the function of signature
(which goes beyond that of mere authentication), and
of the requirement of honest international intercourse.
Practically all writers who have examined this question
have come to the conclusion formulated in the present
article — although some, including Anzilotti, base
that conclusion not on the effect of the treaty as such
but on the principle prohibiting abuse of rights. Thus
Anzilotti says:

« 7/ faut encore observer que, en excluant tout effet
obligatoire du traite anterieurement a la ratification,
on ne veut pas dire que VHtat puisse ne tenir aucun
compte du texte intewenu et faire comme si rien ne
s'etait produit. II y a lieu, par contre, d'admettre que,
lorsque la procedure de ratification d'un traite regulU-
rement signe est pendante, I'Etat doit s'abstenir d'ac-
complir des actes de nature a rendre impossible ou plus
difficile Vexecution reguliere du traite une fois ratifie.
Mais il est clair qu'il ne s'agit pas alors d'un effet du
traite comme tel, mais Men d'une application du
principe qui defend d'abuser du droit. » (Cours de
droit international (Gidel's translation, (Sirey, Paris,
1929), p. 372.)

4. The Special Rapporteur has not found it necessary
to refer in the comment to the conventional exceptions
to the principle that a party is entitled to refuse to
proceed with ratification. This exception is created
by article 19 of the Constitution of the International
Labour Organisation which provides that, when the
consent of the competent authority has been obtained,
a member of the Organisation is bound to communicate
its ratification of the convention for which consent
has been given. In the case of International Labour
Conventions there is no question of ratification of a
signature previously given. Such ratifications are
more in the nature of accession than ratification in the
accepted sense. With regard to other treaties the
matter is not free from difficulty. It is frequently
asserted that a contracting party is under no obligation
to proceed to ratify a treaty which it has signed and
which has received the legislative approval necessary for
ratification. (See, for example as to French decisions
and practice in the matter L. Preuss in American Jour-
nal of International Law, vol. 44 (1950), p. 649.) Howe-
ver, refusal to ratify in such circumstances strains to
breaking point the principle that a contracting party
is free to decline to ratify a tre aty which it has signed.
For it is largely the necessity of legislative approval
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which is the raison d'etre of ratification. There may be
reasons justifying refusal to ratify in such circum-
stances — the reasons being largely identical with those
which justify unilateral termination of a treaty — but
they must be regarded as exceptional. The question
deserves consideration by the Commission. It is
particularly acute in cases in which the wording of the
article requiring ratification is such as to make legis-
lative approval appear to be the sole reason for the
requirement of ratification.

Article 6

Ratification

1. Ratification is an act by which a competent
organ of a State formally approves as binding the
treaty or the signature thereof.

2. In the absence of ratification a treaty is not
binding upon a contracting party unless:

(a) The treaty in effect provides otherwise by laying
down, without reference to ratification, that it shall
enter into force upon signature or upon any other
date or upon a specified event other than ratification;

(b) The treaty, while providing that it shall be
ratified, provides also that it shall come into force
prior to ratfication ;

(c) The treaty is in the form of an exchange of
notes or an agreement between government depart-
ments ;

(d) The attendant circumstances or the practice
of the contracting parties concerned indicate the
intention to assume a binding obligation without the
necessity of ratification.

[Alternative paragraph 2]

[2. Confirmation of the treaty by way of ratification
is required only when the treaty so provides.]

Comment

1. Ratification as an act of confirmation by a compe-
tent organ. The question as to who is the competent
organ to ratify a treaty is one which international
law leaves to the constitution and, generally, to the
law of the parties whether they be States or organiza-
tions of States. With regard to States, although as
a general rule the power to ratify treaties is formally
vested in the Head of the State, most constitutions
qualify this rule by laying down that ratification shall
not be given, or shall not be binding, unless the prior
approval of the legislature or part thereof has been
obtained. In some States this limitation applies to all
treaties; in others only to certain categories of treaties.
The rule prevailing in some countries, such as the
British Commenwealth of Nations, that the Head of
the State has the unfettered power to ratify treaties is
a practice modified by the convention that important
treaties or certain categories of treaties are submitted
for parliamentary approval prior to ratification. Also,
in these countries the theoretically unrestricted power
of the Head of the State to ratify treaties is limited
by the principle that provisions of treaties affecting

the private rights of the subject must be incorporated,
by an act of legislation, into the law of the land before
they can be applied by the courts. The law of only
very few States — such as Ethiopia, Jordan, Morocco,
Saudi Arabia and the Vatican City — reserves an
unlimited power of ratification to the Head of the
State. Occasionally the written constitution or consti-
tutional practice empowers organs other than the
Head of the State to ratify international agreements.38

Such provisions, however, are infrequent for the reason
that, according to the practice of many States, inter-
departmental agreements are not subject to ratifica-
tion (see below, paragraph 5 (c)). In any case, what-
ever may be the provisions, if any, of the national law
on the subject, compliance with them, in so far as
they are known and ascertainable (see article 11 below),
is an essential condition of the coming into force of
the treaty.37

2. The expression " formally approve as binding
the treaty or the signature thereof " is intended to
convey that, as a rule, the act of ratification may be
an approval either of an instrument which the State
has not previously signed or, which is the normal rule,
of a signature previously appended by the representa-
tives of the State duly authorized to sign the treaty.
The views is occasionally expressed (as, for instance,
in the comment to article 6 of the Harvard Draft
Convention) that ratification is a confirmation not of
the signature (or its equivalent) but of the treaty. It
is believed that that view (adopted in the comment to
the Harvard Draft Convention and in article 5 of the
tentative draft of the Commission) does violence to
the language customarily used in instruments of rati-
fication, that it is contrary to the preponderant
authority, and that it fails to do justice to the indepen-
dent status of the signature, which is productive of
legal effects of its own. It is irrelevant for this purpose

»6 An United States Act of 1934 provides that the Post-
master General may, with the advice and consent of the
President, negotiate and conclude postal treaties or
conventions. These treaties and conventions are ratified
by the Postmaster General. The seal of the Post Office
Department of the United States is affixed to the rati-
fication.

87 It must be noted in this connexion that the term
ratification as here used refers to international ratifi-
cation. The law and constitutions of some countries
occasionally use the term " ratification" for what is
essentially approval given by the legislature to subse-
quent international ratification by the Head of the
State. The following message from the Peruvian
Congress to the President of the Republic illustrates that
terminology: " Resolution Legislativa No. 11828, Lima,
3 de abril de 1952. Senor: El Congreso, en ejercicio de la
atribucidn que le conflere el inciso 21 del articulo 123 de
la Constitucidn politico del Estado, ha resuelto ratificar el
Convenio Comercial suscrilo con la Repiiblica Federal de
Alemania, en Bonn, el 20 de julio de 1951." (Reuista
Peruana de Derecho International, 1952, pp. 130-131).
On the other hand, article 27 of the French Constitution
of 1946 uses what is declared to be more precise language
in this connexion: " Article 27. Treaties relative to the
international organization, peace treaties, commercial
treaties, treaties involving national forces, treaties rela-
tive to the personal status and property rights of French
citizens abroad, and those that modify French internal
legislation, as well as those involving cession, exchange or
addition of territories shall not become final until they
have been ratified by virtue of a legislative act {en vertue
d'une loi).
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•whether the signatures are those of the personal
representatives of the Head of the State or of the
representatives of the State as such.38 The motive
underlying this conception of signature — which is
not here admitted as accurate — is, by diminishing
its legal importance, to emphasize the absence of any
legal obligation to confirm the signature. No such
interpretation of the value of the signature is necessary
in support of what is an unchallenged rule. This, as
has been suggested in the comment to article 5 and as
will be suggested presently, does not mean that signa-
ture is of no legal value or effect.

The wording used in the present paragraph has been
adopted in order to accommodate the eventual occur-
rence — as is the case with the conventions of the
International Labour Organisation or of some treaties
constituting international organizations where the
treaties are adopted by the Conference and submitted
for subsequent acceptance by States — of ratification
of treaties which are not subject to signature (although
even in these cases the signature is implied in most
cases by the participation of the representative of the
State in the drafting and adoption of the treaty by a
conference or an organ of an international organiza-
tion).

3. The second paragraph of article 6 is concerned
with the question which is often discussed but whose
practical importance is distinctly limited, namely,
whether treaties, in the absence of an express or implied
provision to the contrary, require ratification. For
the reasons stated below two — seemingly contradic-
tory — versions of the relevant paragraph may pro-
perly be considered. In the first version that question
is answered in the affirmative. This version of the
second paragraph by obvious implication rejects the
view that treaties do not require ratification unless
they provide expressly or implicity that they are
subject to ratification. The reasons underlying that
view may be stated as follows: The importance of the
subject matter of treaties is such that unless the parties
have waived the requirement of ratification the latter
must be considered essential to the international vali-
dity of the treaty. There is little persuasive force in

38 The legal position in the matter has been put
correctly, it is believed, by Judge Basdevant in his
dissenting opinion in the Ambatielos case between Greece
and the United Kingdom (Preliminary objection). He
said: " The drafting and the signature of an international
agreement are the acts by means of which the will of the
contracting States is expressed; ratification is the act
by which the will so expressed is confirmed by the compe-
tent authority, for the purpose of giving it binding force "
{I.C.J. Reports 1952, p. 69). Similarly, any tendency to
distinguish between ratification as understood in the
language of general jurisprudence and a conception of
ratification peculiar to international law (or between
the notion or ratification in earlier and in modern inter-
national law) was, in effect, discouraged by the learned
judge in the following terms: " When they signed the
instruments of ratification — act by which they confirmed
the agreement reached by their respective plenipoten-
tiaries and by which they gave the declaration a defini-
tive character of the will of the contracting States —
the President of the Greek Republic and the British
Monarch were merely confirming what had already
been declared by their plenipotentiaries."

the argument that as numerous treaties expressly
provide for ratification it must be considered that in
all other cases the parties must be deemed to have
waived it. For the inclusion of an express provision
in the matter of ratification may mean no more than
that the parties intended to emphasize the solemnity
and the importance of the treaty and that they desired
to leave no room for uncertainty in the matter. It
has alos been pointed out that by party of reasoning
it might be argued that as numerous treaties lay down
expressly that they shall enter into force upon signature
(i.e., that they do not require ratification), the absence
of any reference to the matter would mean that
ratification is indicated. The controversy surrounding
the subject is to a large extent theoretical. The more
formal type of instruments designated as treaties and
conventions between Heads of States or States include,
practically without exception, express provisions on
the subject. They are to be found on occasions,
admittedly rare, also in exchanges of notes and inter-
departmental agreements. Whatever may be their
description, treaties either provide that the instrument
shall be ratified or, by laying down that it shall enter
into force on signature or on a specified date or event,
dispense with ratification. This is the regular practice.
Silence on the subject is exceptional. In view of this
the elaboration, in the second paragraph of article 6,
of the situations in which, in the absence of any pro-
vision on the subject, ratification is not required may
seem otiose. However, it is one of the purposes of
codification to provide for cases — even if rare — in
which the subject is not expressly regulated by the
parties.

4. As stated, the practical importance of article 6 as
formulated is somewhat reduced by the fact that an
increasing number of treaties provide, without refer-
ence to ratification, that they shall enter into force on
signature or on a specified date or event thereafter.
Nearly one-third of the bilateral instruments between
States or organizations of States contain provisions to
that effect. That circumstance may well act as a
reminder of the element of exaggeration inherent in the
occasional statements to the effect that modern prac-
tice has tended to reduce the importance of the signa-
ture— a statement which must be received with no
less caution than the view that recent practice shows a
tendency to dispense with ratification in favour either
of signature or of new methods such as acceptance.
The fact is that both signature and ratification are
— apart from accession — the typical means of assum-
ing treaty obligations. It might be conducive to
clarity and simplicity if they were to remain so. It
may now be convenient to comment on the first version
of paragraph 2.

5 (a). " In the absence of ratification a treaty is not
binding upon a contracting party unless: (a) the treaty
in effect provides otherwise by laying down, without
reference to ratification, that it shall enter into force
upon signature or upon any other date or specific
event other than the ratification of that particular
treaty." As mentioned, the various methods of dis-
pensing with ratification — in particular, the precise
determination of the date of entry into force — have
become a frequent feature of international practice in
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relation to bilateral agreements.39 The " other date ",
referred to in this paragraph, is occasionally left to
future determination by agreement of the parties.
Occasionally it is stated to be the " appointed date "
or a date prior to signature.

" Thus, to give examples taken from one volume,
chosen at random, of the United Nations Treaty Series —
vol. 76 (1950) — more than one-third of the instruments
reported there provide that they shall enter into force
upon signature. In the second category — entering into
force upon any other date — the Trade Agreement of
15 December 1958 between Turkey and Denmark provides
that it shall enter into force on 1 January 1949 (ibid.,
p. 21). The Exchange of Notes Constituting an Agree-
ment, of 28 February 1945, between the United States
of America and the Provisional Government of the
French Republic relating to the Principles Applying
to the Provision of Aid to the Armed Forces of the United
States laid down that it should enter into force on the
date of signature with retroactive effect as from 6 June 194
(ibid., p. 214). In the third class — entering into force
upon a specified event — the Payment Agreement of
15 December 1948 between Denmark and Turkey provided
that it shall enter into force on the same day as the
Trade Agreement signed by the parties (ibid., p. 7). A
similar provision was included in the Exchange of Notes
between the Netherlands and New Zealand of 18 Octo-
ber 1947 constituting a Supplementary Agreement to
the General Agreement on Tariffs and Trade (ibid.,
p. 42). It is of interest to note that in the above-
tioned volume of the Treaty Series only two treaties
provide for ratification, and only one for " approval "
(the agreement between the Food and Agriculture Orga-
nization and the World Health Organization). In respect
of one agreement only, published in the volume in ques-
tion, the position as to ratification remained partly
undetermined, namely, the agreement of the Netherlands
with the International Refugee Organization of
20 June 1950 relating to the care to be given to forty
refugees resident in the Netherlands (ibid., p. 56)
" partly undetermined ", for this agreement, in view of
the urgency of its execution, probably falls within the cate-
gory of agreements not requiring ratification having
regard to " attendant circumstances " (see below, para-
graph 5 (c)). The footnote of the Secretariat of the
United Nations states that the agreement came into
force on the date of signature. The only other agreement
in that volume which contains no provision on the
subject is the Exchange of Notes of 8 November 1945
between France and the United States of America
supplementing a previous agreement, which entered
into force on the date of signature, relating to the Prin-
ciples Applying to Mutual Aid in the Prosecution of the
War (ibid., p. 153). The agreement is one which pro-
bably falls within the category of declarations of policy
rather than of legal instruments (see article 1 above).
A footnote appended by the Secretariat of the United
Nations states that the notes came into force on the day
on which they were exchanged. The above volume of the
Treaty Series, which is believed to be typical with respect
to bilateral treaties, in addition to providing examples
of contractual instruments entering into force without
ratification is instructive as providing further evidence
that, in view of the normal regulation of that question
in the instruments themselves, the question whether
treaties require ratification is, while of considerable
theoretical interest, of limited practical importance.

In a matter of this description, in which doctrinal
controversy has to a considerable degree obscured the
realities of the problem which confronts the task of
codification, it is useful to scrutinize closely the practice
of agreements, and the Special Rapporteur has therefore
thought it useful to verify the results of the analysis of
volume 76 of the United Nations Treaty Series by an
examination of volumes 66, 56 and 46 of the Treaty
Series. Volume 56 is entirely devoted to a mimeographed
reproduction of schedules of tariff concessions in connexion
-with the General Agreement on Tariffs and Trade, and

The nature of the " event" upon which the treaty is to
enter into force is described in terms of great diversity.
Thus the series of agreements concluded in 1947 be-
tween the United Kingdom and Ceylon on matters of
defence, external affairs and trade provided that they
" will take effect when the constitutional measures
necessary for conferring on Ceylon fully responsible
status within the British Commonwealth of Nations
shall come into force " (United Nations, Treaty Series,
vol. 86, p. 28). The Agreement of 5 June 1946 between
the Government of the United Kingdom and the
Government of Canada for the Avoidance of Double
Taxation provides, in article 10, that it shall come into
force " on the date on which the last of all such things
have been done in the United Kingdom and Canada
as are necessary to give the Agreement the force of
law in the United Kingdom and Canada respectively"
(ibid., p. 5).

5 (b). " In the absence of ratification a treaty is not
binding upon a contracting party unless: (b) the treaty,
while providing for ratification, provides that it shall
come into force prior to ratification." There are
frequent examples of this type of treaty. For instance,
the Trade and Payments Agreement between Denmark
and Argentina of 14 December 1948, after providing,
in article 41, that it " shall be approved 40in conformity
with the constitutional procedure of each of the
High Contracting Parties ", lays down that " without
prejudice to its final approval, this Agreement shall
enter into force provisionally fifteen days from the
date of signature and shall remain in force for five

may therefore be left out of account. Volume 66 records
the following position: Twelve instruments, being ex-
changes of notes, entered into force on the date of the
first or the second note; nine instruments, not being
exchanges of notes, entered into force on the date of
signature; six instruments entered into force on a date
fixed by the treaty. It thus appears not only that in
not one out of twenty-six instruments was the question
of ratification left open, but that all these agreements
entered into force without any ratification at all (except
in one case in which the approval of the national Par-
liament of one party — but not ratification —- was
stipulated). In volume 46 ten instruments, being ex-
changes of notes, entered into force immediately; four
other agreements entered into force upon signature;
and four others upon the date of exchange of ratification.
In one case — that of the Franco-Belgian Convention of
29 December 1947 (p. 112) — the convention came into
force provisionally upon signature and finally upon
exchange of ratification. Of the three remaining in-
struments the Protocol of the Circulation and Traffic in
Obscene Publications (p. 170) provided that States may
become parties by (a) signature without reservation as
to approval; (b) acceptance to be effected by the deposit
of a formal instrument with the Secretary-General of
the United Nations. The Parcel Post Agreement of
15 July 1949 between the Philippines and Australia
(p. 216) laid down that the Agreement shall come into
force upon ratification or approval by the proper autho-
rities but that, pending ratification or approval, it may
be put into force administratively on a date to be mutually
settled between the postal administrations of the two
countries. Again, in no case was the question of the
necessity for ratification left in abeyance.

40 The English text has the term " approved ", while
the French text lays down that the " accord sera ratifie ".
The Spanish text provides: " El presente Convenio sera
aprobado ". It is probable that the intention was to refer
to international ratification, as distinct from internal
constitutional approval.
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years" subject to a right of denunciation after the
first year. The Franco-Belgian Convention for the
Avoidance of Double Taxation signed on 29 December
1947 provided, in article 10, that it shall be ratified
and the instruments of ratification exchanged as soon
as possible, but that it shall enter into force provisi-
onally on the date of its signature (United Nations,
Treaty Series, vol. 46, p. 117).

5 (c). " In the absence of ratification a treaty is not
binding upon a contracting party unless: (c) the treaty
is in the form of an exchange of notes or an agreement
between government departments." Normally the
form or designation of the treaty cannot be regarded
as relevant to the question of necessity for ratification.
For, as already mentioned, exchanges of notes have
occasionally been made subject to ratification. How-
ever, as a rule — and this applies also to agreements
concluded between government departments — they
specify the date on which they shall enter into force and
thus, by obvious implication, dispense with ratifica-
tion. That date may be — and usually is — the date
of the exchange of the notes. In some cases it is laid
down that the agreement established by the exchange
of notes or by the inter-departmental arrangement41

shall enter into force on a date to be settled by the
parties. To that extent the matter is governed by
paragraph 2 (a) which lays down, in effect, that the
treaty is binding without ratification if the parties,
without referring to ratification, determine the date
or accept a date on which the treaty shall enter into
force.

In general, exchanges of notes, apart from excep-
tional cases, leave no doubt as to the intention of the
parties to dispense with ratification. With regard to
such exceptional cases, reasons of convenience, the
uniformity of existing practice, and considerations of
expedition which characterize exchanges of notes
— and agreements between government departments—
urge acceptance of the presumptive rule that they do
not require ratification.

5 (d). " In the absence of ratification a treaty is not
binding upon a contracting party unless: (d) the atten-
dant circumstances or the practice of the Contracting
Parties concerned indicate the intention to assume a
binding obligation without the necessity of ratifica-
tion." The nature of the attendant circumstances
which make ratification unnecessary cannot be cir-
cumscribed in advance. They will as a rule cover
agreements of limited scope concluded by Governments
and requiring speedy action. The agreement referred
to above (note to paragraph 2 (a)), between the Nether-
lands and the International Refugee Organization for
the care of forty refugees in Holland may be mentioned
as an example. Also, if it can be shown that the
practice of a contracting party has been such as not to
require the ratification of a particular type of agreement

" Thus, for instance, the Parcel Post Agreement bet-
ween the United States and Korea (signed by Korea on
17 February 1949 and by the United States on
13 April 1949) concluded between the Post Office Depart-
ment of the United States of America and the Department
of Communications of Korea laid down that it should
take effect on a date to be mutually settled between the
administrations of the two countries.

that party will be bound by the instrument in question
unless the requirement of rati fication has been ex-
pressly made part of the agreement. To that extent the
subject of this paragraph 2 (d) is identical with that
of paragraph 2 (c). Thus Sir Arnold McNair has
pointed out that, in view of the consistent custom of
inserting a provision for ratification in all cases in
which the parties desire that procedure to be followed,
the Government of the United Kingdom does not
deem it necessary to ratify a treaty which contains
no such clause. In particular, he states, ratification
is unnecessary, from the point of view of the United
Kingdom, with regard to inter-governmental agree-
ments even if they are concerned with matters of
importance, for instance, arbitration agreements or
boundary agreements; protocols or declarations " or
additional articles modifying or adding to the principal
agreement which does or did not require ratification;
and " many exchanges of notes, agreements establishing
modi vivendi or other provisional arrangements, and
agreements prolonging the duration of commercial
treaties and extradition treaties " (The Law of Treaties,
Oxford, 1938, pp. 85-87).

6. The general manner of formulation of this part
of paragraph 2 of article 6 is deliberate. No attempt
has been made to define in detail the nature of the
attendant circumstances which raise the presumption
that no ratification was intended and that none is
required. However, in some cases the practice of
States has assumed the complexion of a well established
— though not necessarily rigidly defined — custom.
It is that custom which makes it permissible to state
that, in general and subject to any express provisions
to the contrary, interdepartmental agreements and
arrangements which are obviously concerned with
matters of limited importance do not require ratifi-
cation. The same applies to other instruments — wha-
tever their designation — which, within a limited
sphere, are supplementary to agreements previously
concluded. As already stated, in all these cases it is
the content of the instrument and the attendant
circumstances rather than the designation of the in-
strument which are decisive. Although there is occa-
sionally some correlation between the designation of
the instrument and its content, this is not always so.
" Conventions " or " treaties " is the term often used
to cover agreements on matters of a general character
and of obvious political importance—just as in such
cases it is frequently the Head of the State or the
State as such who are described as the contracting
parties. However, these designations of the instrument
and of the parties thereto are occasionally used in
connexion with instruments of limited importance or
of a purely technical character. The decisive consid-
eration is that there are factors which make ratification
appropriate and natural in some cases, but not in
others. Thus, for instance, a treaty, bilateral or mul-
tilateral, requiring extensive changes in municipal
law and detailed inter-departmental consultation in

" In the Ambatielos case Judge McNair was prepared
to hold, if necessary, that a declaration which, in his
view, did not form part of a ratified treaty was binding
without ratification having regard to the practice of the
United Kingdom (I.C.J. Reports 1952, p. 60).
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this connexion, may require ratification notwithstand-
ing its designation — though it is natural to assume
and to expect that in such cases the designation of the
treaty will not be that of an exchange of notes or of an
agreement between administrative agencies. As a
rule the previous practice, in the matter of ratification,
of the State concerned may legitimately be relied upon.
It is not possible, in commenting upon this part of
article 6, to go beyond this necessarily general state-
ment. In practice, as previously suggested, the ques-
tion arises only in rare cases. As a rule treaties, of
whatever description, leave no doubt as to the inten-
tion of the parties in the matter of ratification. But a
rule there must be both in order to meet the rare cases
and as an inducement to governments, in case they
desire the ratification of an instrument which is here
stated as normally not requiring it, to give clear expres-
sion to their intentions. In general, with regard to
multilateral treaties — because of their importance
and frequently, their resulting implications in the
municipal sphere — more stringent porof will be requi-
red to show that, in the language of paragraph 2 (c),
the " attendant circumstances and the practice of the
parties" are such as to justify the conclusion that no
ratification is required.

7. However — and this consideration leads to the
alternative version of the second paragraph of article 2
— if there must be a rule, if the cases in which the
parties in effect fail to regulate the matter are con-
spicuous for their rarity, and if the rule as stated above
provides for so many exceptions as almost to be
transformed into a principle opposed to that which
seemingly underlies it, is it not preferable to lay down,
as expressing either the existing or the desirable law,
that no ratification is required unless the parties
provide for it expressly ? Constant practice of govern-
ments shows that, with minor exceptions, in all cases
of multilateral treaties of importance express provision
is made for ratification. It would seem reasonable to
assume that with regard to such treaties the absence
of provision for ratification shows that the parties
did not wish ratification to be a condition of entry
into force. For it could hardly be assumed that the
matter escaped their attention. Undoubtedly, it
would be better if they had said something, e.g., that
the treaty shall enter into force upon signature or
upon some specified date or event. They do so occa-
sionally.43 However, having regard to the constant
practice of expressly providing for ratification where
the parties wish the treaty to be ratified, the implica-
tion of necessity for ratification seems an inconclusive
inference from their mere silence. In fact in those

48 The Agreement of 31 December 1934 concerning
postal exchanges between Denmark, Finland, Iceland,
Norway and Sweden was concluded between the Post
Office authorities of those countries. It laid down
that it shall enter into force on 1 January 1935. The
Agreement of 3 April 1939 between Belgium, France and
the Netherlands concerning navigation on the Rhine
provided that it shall enter into force on the date of
signature (M. Hudson, International Legislation, vol. 8,
p. 283). The Nyon Arrangement of 14 September 1937
and the Supplementary Arrangement of 17 Novem-
ber 1937 concerning attacks upon merchantmen in the
Mediterranean provided expressly that they shall enter
into force immediately (ibid., vol. 7, pp. 831, 841).

rare cases in which a treaty has been silent on the
matter, there has been a tendency to assume that no
requirement of ratification was intended.44 For these
reasons it has been deemed convenient to present
here an alternative version of the second paragraph
of article 6 — a version according to which ratification
is not required if it is not expressly provided for in the
treaty. As will be submitted — in notes 1 and 2 to
this comment — the actual practical difference be-
tween these two versions is not substantial. The
present alternative version, in addition to the con-
siderations outlined above, takes into account the
changes which have taken place in international
intercourse in the matter of conclusion of treaties,
These changes, especially in relation to bilateral treaties
are the result of factors which are not of a merely
transient character. In the first instance, as the
result of developments in the sphere of telecommunica-
tions and facilities for travel generally, ratification is
no longer a confirmation of a treaty negotiated by
plenipotentiaries out of touch with the central autho-
rities of their State and unable to receive day-by-day
instructions with regard both to the details of the
negotiations and to the signature itself. Secondly,
whatever may be the political divisions of the world»
the growing interdependence of States, and the mani-
fold variety of their contracts have added very substan-
tially to the range of treaties and to the necessity for
expedition in bringing them into force. The increasing
and already largely consummated tendency towards
simplification of the procedure in the treaty-making
process is an inevitable consequence of these changes.

Note

1. With regard to the main question connected
with the present article, namely, whether in the
absence of relevant provisions in the treaty ratifica-
tion is required in order to make the treaty binding,
the solution, or solutions, outlined by the Special
Rapporteur differ, in effect, but little from that
tentatively adopted by the Commission. In the first
version of paragraph 2 they differ from it in so far as
they envisage a wider range of cases in which the parties
must be presumed to have intended to dispense with
ratification. However, even in the article tentatively
adopted by the Commission the range of exceptions
was so wide as to leave but little scope for the operation
of the principal rule laying down that in the absence of
relevant provisions a treaty must be ratified in order
to be binding. In view of this there is only a slight
practical difference between that formulation and the
seemingly contrary rule, formulated in the alternative
version of paragraph 2, that in the absence of express
provisions requiring ratification no ratification is

44 The Final Act of the Conference of Wheat Export-
ing and Importing Countries of 25 August 1933 was
stated to have entered into force on that day (League of
Nations, Treaty Series, vol. 141, p. 71; M. Hudson,
International Legislation, 1932-19S4, vol. 6, p. 437).
The Act contained no reference to the subject. This
was also the case with regard to the Agreement of
20 December 1935 between the United Kingdom, Canada,
Australia, New Zealand and South Africa, on the one
hand, and Germany on the other, concerning war graves
(ibid., vol. 7, p. 213).
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necessary for the validity of the treaty. This conclu-
sion is, on the face of it, startling. But it is startling
-only if we forget that a wholly unqualified rule requir-
ing ratification is contrary to practice and that
qualifying exceptions, if numerous, tend to bridge the
gap between the opposing formulations.

2. As there is no substantial difference between the
two seemingly opposed solutions as expressed in the
two alternative versions of paragraph 2, it would
appear that it does not matter very much which
solution is accepted — although purely practical
considerations counsel the adoption of a rule which
is precise and clear. As a matter of doctrine the differ-
ence between the two methods of approach is substan-
tial. One will recommend itself to those who, for
reasons of constitutionality, of the importance of the
interests affected, and of the historic function of
ratification as a natural concomitant of signature,
consider ratification to be essential unless expressly
dispensed with. The second solution will be favoured
by those who, having regard to the requirements of
international intercourse in modern conditions and to
cogent deductions from actual practice, see in the
signature an act of a significance greater than mere
authentication and establishment of the text. As
stated, the practical difference in the effect of either
solution is small. The importance of the subject is
further reduced by the circumstance that the question
hardly arises in practice. For with minor exceptions
treaties either provide that they shall be ratified or,
in various ways, indicate conclusively the intention
of the parties to bring them into effect without ratifi-
cation. While, as shown in the comment to article 11,
there are examples of States attempting to avoid a
treaty on the ground that it was not ratified in accor-
dance with the requirement of their constitution, there
are probably no instances of their attempting to do so
on the ground that the treaty required ratification as
a condition of its international validity and that it was
not in fact ratified. That circumstance does not absolve
the Commission from the task of formulating a rule
for the very small residuum of cases in which the parties
have left the question open. For it is only the existence
of a clear presumptive rule which will induce the parties
to adopt an explicit provision in case they desire a
procedure differing from that as expressed within the
framework of general codification.

3. In formulating the present article the special
Rapporteur has avoided undue elaboration of matters
of detail — some of them obvious — connected with
ratification. These matters include the principle,
which ought not to give rise to controversy, that wher-
ever in an international instrument there is a reference
to a "treaty", such reference means a valid treaty,
i.e., a treaty which has been ratified, and that where
reference is made to " parties to a treaty " such refer-
ence means parties who have ratified a treaty. This
— and no other — is in fact the import of the relevant
pronouncement in the Judgement of the Permanent
Court of International Justice given in 1929 in the
Case concerning the territorial jurisdiction of the Inter-
national Commission of the River Oder (Publications
of the P.C.I.J., No. 23, pp. 17-22), where reference
in article 338 of the Treaty of Versailles to a convention
to be drawn up by the Allied and Associated Powers

was held to mean, in relation to Poland, a convention
ratified by Poland. This was so, in particular, seeing
that the convention in question — the Barcelona
Convention — provided expressly that it was subject
to ratification. In view of this the Court held that the
Barcelona Convention, not having been ratified by
Poland, could not be invoked against her.46 In
Phillipson and Others v. Imperial Airways Ltd. [1939],
A.C. 337, the British House of Lords held that the
term " High Contracting Party ", used in a contract of
carriage and referring to the Warsaw Convention
of 1929 on Air Transport, included Belgium, who had
signed but not ratified the convention. The decision can
probably be explained by reference to the special
circumstances of a commercial contract. In a subse-
quent communication addressed to the United States,
the Government of the United Kingdom seems to
have dissociated itself from that decision. It said:
" H.M. Government are of the opinion that the ordi-
nary meaning of High Contracting Party in a conven-
tion is to designate a party who is bound by the pro-
visions of a convention and therefore does not cover a
signatory who does not ratify it." The United States
Department of State agreed with that view (Hackworth,
Digest of International Law, vol. 4, p. 373).

4. In general, it is not the ratification, but the
exchange or deposit of ratifications, which brings the
treaty finally into force. That rule comes more
conveniently within the purview of part IV, which is
concerned with the operation and enforcement of
treaties, and it is proposed to examine it there.

5. The Special Rapporteur did not consider it neces-
sary to elaborate the principle, expressed in paragraph 1,
that ratification is a formal document — which
means, in any case, that it is a written document.
Writers have occasionally discussed the question
whether ratification may be in the form of an oral dec-
laration. It is. believed that there are no instances of
such ratification and that, in any case, the considera-
tions which require the written form for the conclusion
of a treaty (see article 17 below) apply, a fortiori, to
its ratification. It is of the essence of ratification
that it should be a deliberate and formal act directed
exclusively to that purpose. For similar reasons it is
difficult to admit the legal possibility of implied rati-
fication, i.e., ratification by conduct. When a party or
the parties have in fact acted upon a treaty which
provided for ratification, the correct legal construction
is not that they have ratified it by conduct but
that their conduct amounts to a waiver of the re-
quirement of ratification.

Article 7

Accession

1. A State or organization of States may accede
to a treaty, which it has not signed or ratified, by
formally declaring in a written instrument that the
treaty is binding upon it.

*• This judgement of the Court is occasionally referred
to as an authority for the proposition that treaties
require ratification. However, this is hardly the true
import of the judgement.
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2. Accession is admissible only subject to the provi-
sions of the treaty.

3. Unless otherwise provided, accession may be
effected at any time after the establishment of the
text of the treaty.

Comment

1. In the present article the expression " accession "
is used as synonymous with "adhesion". Attempts
have occasionally been made to give different meanings
to these terms. It is not believed that such attempts
find support in international practice, except that as
a rule " accession " is used in the English and adhesion
in the French language.

2. " A State or organization of States may accede
to a treaty, which it has not signed or ratified..." The
explanation of the words " or ratified " is that occasi-
onally — though not frequently — a treaty makes it
possible for the parties who participated in a conference
to adhere to a treaty which they signed but for some
reason failed to ratify within the period described by
the treaty. In such cases there would appear to be
room for a modification of the usual — and logical —
practice of limiting the right of accession to non-
signatory States. Thus, for instance, the Protocol
of 19 September 1949 on Road Signs and Signals,
which lays down that ratifications thereof could take
place only up to 1 January 1950 (article 56 (3)),
provides that " from 1 January 1950, this Protocol
shall be open to accession by States signatories to the
Convention on Road Traffic and by States acceding
or having acceded to it ". This seems also to be the
case with regard to the Convention approved by the
General Assembly on 9 December 1948 on the Preven-
tion and Punishment of the Crime of Genocide, which
sets the date of 1 January 1950 as the date after which
States invited to sign it may accede to the Convention.
This, again, may refer to States which, availing them-
selves of the invitation, have signed it but have failed
to ratify it by 1 January 1950. Where no time limit
is set for ratification by the signatories, it is difficult
to see why such signatories should not at any time
proceed to ratification instead of accession.*• Most
multilateral conventions expressly limit the right of
accession to non-signatory States. Thus the Inter-
national Telecommunications Convention of 2 October
1947 provides, in article 17, that "the Government of
any country, not a signatory to this Convention, may
accede thereto at any time. . ." The Telecommunica-
tions Convention of 9 December 1932 contained, in
article 4, an identical provision (M. Hudson, Interna-
tional Legislation, vol. 6, p. 113). The Geneva Pris-
oners of War Convention of 12 August 1949 provides,
in article 139, that "from the date of its coming into
force, it shall be open to any Power in whose name
the present Convention has not been signed, to accede

to this Convention". Similar provisions have been
adopted in the Protocol of 23 April 1946 to prolong
the International Sanitary Convention for Aerial
Navigation of 1944 (United Nations, Treaty Series*
vol. 16, p. 179); in the various Peace Treaties signed
in Paris on 10 February 1947; in the Convention of
2 December 1949 for the Suppression of the Traffic
in Persons and the Exploitation and Prostitution of
Others; in the Sanitary Convention for Air Navigation
of 2 April 1933; and in many others. On the other
hand, the General Agreement on Tariffs and Trade
of 30 October 1947 (United Nations, Treaty Series,,
vol. 55, p. 194), the Protocol of 19 September 1949 on
Road Traffic and some other instruments are open to.
the construction that States which have signed but
not ratified them may accede to them (although no
time limit is provided for ratification). In view of
the great — and to some extent confusing — variety
of treaty provisions on the subject it seems advisable
to adopt a fairly wide formulation of the relevant
provision of article 7. It must be a matter for consid-
eration whether the codification of this subject ought
not to be accompanied by an attempt to introduce in
this respect a measure of uniformity into a practice
which may otherwise become a source of confusion.47

3. The article as formulated provides for the possi-
bility of accession by international organizations. This
is in accordance with the scheme of the present draft
which recognizes the treaty-making power both of
States and of organizations of States. Obviously the
practical possibility of international organizations
becoming parties to multilateral treaties is limited.
The World Meteorological Organization cannot, consis-
tently with its purpose, aspire to participate in the
convention concerning, say, the regulation of whaling.
However, any limitation of the right of international
organizations to become parties, by accession, to
multilateral conventions must take place, by reference
to the above considerations, in accordance with para-
graph 2 of the article, in which the right of accession
is dependent upon the parties to the treaty.

4. Paragraph 2 of the article lays down the self-
evident principle that parties to a treaty must agree
to the participation, by way of accession, of any new
parties. The principle that there is no right of acces-
sion apart from the provisions of the treaty was
clearly laid down by the Permanent Court of Interna-
tional Justice in the Case concerning certain German
interests in Polish Upper Silesia (Judgement No. 7,
pp. 28, 29.)

" As is the case with regard to the General Treaty
of Peace and Amity of 7 February 1923 between the
Central American Republics which, while setting no
time limit for ratification, provided that " any of the
Republics of Central America which should fail to ratify
this treaty shall have the right to adhere to it while it is
in force."

" Thus, for instance, the Agreement of 22 Novem-
ber 1950 on the Importation of Educational, Scientific
and Cultural Materials provides in article IX (1) that it
shall remain open for signature by all Member States of
the United Nations Educational, Scientific and Cultural
Organization, all Member States of the United Nations
and any non-member State if subsequently invited.
The same article provides that the Agreement shall be
ratified. Article X provides that States referred to in
paragraph 2 of article IX (1) may accept this Agreement
from 22 November 1950. It is difficult to follow the
meaning of article X unless its intention is to make it
possible for States referred to in article IX (1) to become
parties without resorting to ratification. Article IX
seems to constitute an accession clause of indefinite
duration and irrespective of the question whether the
Agreement has entered into force.
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A State cannot be allowed to foist itself against their
will upon the parties to an existing treaty. Such
•consent is as a rule given in the accession clause of the
treaty. It may also be given subsequent to its conclu-
sion, as, for instance, in the North Atlantic Treaty
of 4 April 1949 which provides, in article 10, that the
parties may, by unanimous agreement, invite any other
European State possessing the necessary qualification
to accede to the Treaty (United Nations, Treaty
•Series, vol. 34, p. 243). Similarly, the treaty of 3 No-
vember 1934 establishing the Balkan Entente laid
•down, in article 7, that it was open to accession by
other States, " such accession to take place only if
all the High Contracting Parties consent thereto "
{M. Hudson, International Legislation, vol. 6, p. 939).
The treaty may limit the right of accession on the part
of certain categories of States, as, for instance, in the
International Civil Aviation Convention of 7 December
1944 which laid down, in article 92, that the convention
shall be open for adherence by Members of the United
Nations and States associated with them, and States
which remain neutral during the present world con-
flict " (ibid., vol. 9, p. 1950). A treaty may also
provide that, in addition to the States referred to in
the treaty, a designated body may declare any other
State or any category of States eligible for accession.
Thus the Convention on Road Traffic of 19 September
1949 provides, in article 27, that, in addition to States
therein designated, any other State may accede
" which the Economic and Social Council may by
resolution declare eligible ". Similar provisions are
contained in the Convention of 6 April 1950 on the
Declaration of Death of Missing Persons (article 13).
In case of such delegation of the exercise of the right
of assent to accession it must be presumed that the
body thus designated determines the matter by a vote
in conformity with its accepted procedure.

5. While, as a rule, definite provision for accession
is made in the treaty itself, occasionally the treaty
leaves to some subsequent action or condition the
determination of the question of accession. Thus the
General Agreement of 30 October 1947 on Tariffs and
Trade lays down, in article 23, that accession may take
place, inter alia, by " a government not party to this
Agreement.. . on terms to be agreed between such
government and the contracting parties " (United
Nations, Treaty Series, vol. 55, p. 194). This does not
necessarily mean " all the contracting parties ". These
in any case may include States which were not parties
to the original agreement but which acceded at a
subsequent date. When, as in the Monetary Conven-
tion of 5 November 1878, a treaty expressly provides
that unanimous agreement of the contracting parties
is necessary for the accession of a new party —
" contracting parties " including presumably parties
which subsequently acceded to the Treaty — the
position leaves no room for doubt. Occasionally, as
in the Geneva Convention of 6 July 1906, it is
provided that non-signatory States shall have the
right to accede provided that within a prescribed
period no contracting party has raised objection to
the adhesion. However, the treaty may provide that
unanimity is not required. Thus the Convention of
13 October 1919 on the Regulation of Aerial Naviga-
tion provided, in article 42, that after 1 January 1923

accession " may be admitted if it is agreed to by at
least three fourths of the signatory and adhering
States " voting in a manner prescribed by the Conven-
tion. In general, in multilateral conventions estab-
lishing international organizations the organs of the
organization have been given power to permit acces-
sion by a decision falling short of unanimity.

6. In so far as the original instrument makes acces-
sion dependent upon some subsequent action or condi-
tion, there is room, so far as the future development
of the law is concerned, for relaxing in cases of doubt
the requirement of unanimous consent. In theory
there is force in the view that every contracting party
must possess the right to agree to — or reject — the
participation of a new party in the contractual relation.
However, multilateral treaties regulating matters in
the sphere of the general interest of the international
community cannot properly be viewed as mere contrac-
tual bargains. There is in them an inherent tendency
to universality which deserves encouragement. Thus,
for instance, there is probably little justification, other
than that of legal theory,48 for making accession to a
convention such as that for the Pacific Settlement of
International Disputes dependent upon agreement
between the contracting parties. This was what
The Hague Conventions of 1899 and 1907 on the subject
in fact provided. But it does not appear that when,
after the first World War, some newly created States
— such as Poland, Czechoslovakia and Finland —
acceded to these conventions any serious attempt was
made to act upon the provision requiring the consent
of all the contracting parties. Except where the treaty
contains rigid provisions to the contrary, the result
ought to be avoided which would permit a single
contracting party to prevent the accession of a State
to a humanitarian and non-political convention intrin-
sically aiming at general application.

7. Such restrictive interpretation of the rule of
unanimity is especially indicated when the original
treaty makes accession dependent upon the fulfilment
of certain conditions of status or otherwise and the
question arises whether the party seeking to accede
fulfils these conditions. This may include the question
whether that party is a State.49 In many cases the
answer to that question can properly be given by any
tribunal upon which the parties have conferred juris-
diction in the matter of interpretation of the clauses
of the treaty. In the absence of such compulsory
jurisdiction of an international tribunal or of voluntary
submission of the ensuing dispute to judicial determi-
nation there is no occasion for adhering rigidly to the
principle of unanimous consent of all the contracting
parties. At the time of the original establishment of

48 Or, possibly, for the reason — not unconnected
with doctrines of legitimacy — that the contracting
parties may wish to reserve for themselves freedom of
action with regard to any States which may arise subse-
quently to the conclusion of the treaty.

19 Thus in connexion with the establishment of the
so-called State of Manchukuo the question arose, in
connexion with possible attempts by Manchukuo to
accede to multilateral conventions, whether the essential
condition of accession, namely, the quality of statehood
as required by international law, was present in that
case.
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the text of the treaty the vote of one State cannot in
fact prevent the insertion of the accession clause.
There is no reason why such faculty should be enjoyed
by it at a subsequent stage. In view of this, the pro-
posed second paragraph of article 7 abstains from laying
down the rule, which is to be found in some other drafts,
that a State can adhere to the treaty only subject to
the unanimous consent of the other contracting
parties.

8. " Unless otherwise provided, accession may be
effected at any time after the establishment of the
text of the treaty." The present article adopts, in this
respect, a solution different from some previous drafts,
including that of the Harvard Draft Convention
(article 9 (b)), which laid down that a State can accede
to a treaty only after that treaty has come into force.
This latter solution has occasionally been stated to be
the only one which is consistent with logic seeing that
unless a treaty has entered into force there is nothing
to which a State can accede. The compelling character
of that logical argument is open to doubt. There seems
to be no convincing reason why the object of accession
should not be an instrument which will enter into force
and which is identical with an already established
text as distinguished from an instrument which has
already entered into force. Moreover, the view which
underlies the present article is believed to be supported,
on the whole, by practice. Undoubtedly some, though
not many, treaties provide expressly that accession
can be effected only after they have entered into
force. Thus the General Treaty of 27 August 1928 for
the Renunciation of War provided, in article 3, " that
it shall, when it has come into effect... remain open as
long as may be necessary for adherence by all the
Powers of the World ". The four Geneva Conventions
of 12 August 1949 provide uniformly that " from the
date of its coming into force, it shall be open to any
Power in whose name the present Convention has not
been signed, to accede to this Convention ". The
Convention on Aviation Salvage at Sea of 29 September
1938 was to the same effect (M. Hudson, International
Legislation, vol. 8, p. 145). The Convention of 22 No-
vember 1928 concerning International Exhibitions
provided for accession " at any time after the coming
into force of the present convention " (M. Hudson,
International Legislation, vol. 4, p. 2571). So did the
Convention of 31 May 1928 concerning Safety of Life
at Sea (article 64: ibid., p. 2768). The same principle
was followed in the Convention of 20 July 1936 concern-
ing the Regime of the Straits (ibid., vol. 7, p. 399)
and in the Convention of 8 June 1937 concerning
Regulation of Whaling (ibid., p. 761). The treaty
of 25 March 1936 of Limitation of Naval Armament
provided expressly that accessions if made prior to
the date of the coming into force of the Treaty shall
take effect on that date (ibid., p. 283). At the second
Hague Conference of 1907 it seems to have been
assumed as evident that an " adhesion may have no
effect except, at the earliest, from the time the Conven-
tion goes into effect".

However, the preponderant practice of Governments
has been in the opposite direction. Treaties constantly
provide for accession irrespective of the date of entry
into force. The Convention of 11 October 1933 for
Facilitating International Circulation of Films of an

Educational Character entered into force on 15 January
1935 (ibid., vol. 6, p. 457). Article 16 of the Convention
provided that it may be acceded to on or after 12 April
1934. The Convention of 11 October 1933 for the
Suppression of Traffic in Women and Children entered
into force on 24 August 1934 (ibid., p. 469). Article 7
of the Convention provided for accession as from
1 April 1934. The Convention of 28 October 1933
concerning the International Status of Refugees entered
into force on 13 June 1935. It provided, in article 19,
for accession on or after 16 April 1934. The Conven-
tion of 8 November 1933 for the Preservation of Fauna
and Flora entered into force on 14 January 1934. It
provided, in article 17, for accession as from 31 March
1934 (ibid., p. 519). The Convention of 14 December
1928 concerning Economic Statistics entered into force
on 14 December 1930. It provided for accession as
from 1 October 1929 (ibid., vol. 4, p. 2586). The
Convention of 20 Apri] 1929 concerning Counterfeiting
Currency entered into force on 22 February 1931.
Provision for accession was made as from 1 January
1930 (ibid., p. 2702). The same system was followed
in the Convention of 20 February 1935 for the Campaign
against Contagious Diseases of Animals (ibid., vol. 7,
p. 9) and in the Convention of 20 February 1935
concerning Export and Import of Animal Products
(ibid., p. 35). The Convention of 25 July 1934 con-
cerning Protection against Dengue Fever laid down,
without referring to any limitation as to the time limit,
that it is open to accession of any country which has
not signed it (ibid., vol. 6, p. 934). The Universal
Postal Convention of 20 March 1934 provided for
accession " at any time " (Article 2: ibid., p. 649). So
did the European Broadcasting Convention of 15 April
1939 (ibid., vol. 8, p. 2961). The Arrangement of
18 August 1938 concerning the Powers of the European
Commission of the Danube (United Kingdom, Treaty
Series, No. 38 (1939), Cmd. 6069) provided, in addition
to ratification, for the right of accession of any State
represented on the European Commission. It made
provision for a prods-verbal of the deposit of instru-
ments of ratification or accession and laid down that
" the Arrangement will enter into force three months
after the closing of the proces-verbal ". The Convention
of 10 February 1938 concerning the Status of Refugees
coming from Germany entered into force on 26 October
1938. But article 21 of the convention provided that
" on and after 10 August 1938 any Member of the
League of Nations or any other State referred to in the
convention may accede to it (M. Hudson, International
Legislation, vol. 8, p. 29). The Convention of 1 March
1939 on Tax Exemption in Air Traffic (United Kingdom
Treaty Series, Misc. No. 7 (1939)) laid down, in article 5,
that after 1 June 1939 it shall be open to accession on
behalf of any country on whose behalf it had not been
signed. By 1946 the Convention had not yet entered
into force. The Convention of 7 June 1930 concerning
Stamp Law and Bills of Exchange provided, in article 5,
that it shall not come into force until it has been
ratified or acceded to on behalf of the seven States
specified therein (ibid., No. 14 (1934)).

The practice as outlined above assumes an even
more conspicuous complexion in cases in which acces-
sion is the only means for the entry of the treaty into
force — as is the case with regard to the Convention
on the Privileges and Immunities of the United Nations
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approved by the General Assembly on 13 February
1946 (United Nations, Treaty Series, vol. 1, p. 15), or
the Convention on the Privileges and Immunities of
the Specialized Agencies, approved by the General
Assembly on 21 November 1947 (ibid., vol. 33, p. 261).
The General Act of 1928 for the Pacific Settlement of
International Disputes was to the same effect. So was
the Revised General Act approved by the General
Assembly on 28 April 1949. The International Sani-
tary Convention for Aerial Navigation, which was opened
for signature on 15 September 1944, provided in
article 18 that it shall come into force as soon as it has
been signed or acceded to on behalf of ten or more
Governments (ibid., vol. 16, p. 247). A substantially
identical provision on the subject was included in the
International Convention of 20 April 1929 for the
Suppression of Counterfeiting Currency (League of
Nations, Treaty Series, vol. 112, p. 371). The Genocide
Convention approved by the General Assembly on
9 December 1948 provided, inter alia, for accession
as from 1 January 1950. But by that date only five
States had ratified the convention — which provided
in article 13 that twenty instruments of ratification
or accession were required for its entry into force.
There are many other examples of similar provisions.60

9. In view of the preponderance of practice, as
shown here, there is no justification for regarding
ascession as not operative prior to the entrance of the
treaty into force. Important considerations connected
with the effectiveness of the procedure of conclusion
of treaties seem to call for a contrary rule. Many
treaties might never enter into force but for accession.
Where the entire tendency in the field of conclusion
of treaties is in the direction of elasticity and elimina-
rion of restrictive rules it seems indesirable to burden
the subject of accession with a presumption which
practice has shown to be in the nature of an exception
rather than the rule.

10. For similar reasons there is no cause for limiting
the freedom of a State to accede to a treaty subject to
subsequent confirmation. A State may attach impor-
tance to signifying its intention to consider accession
to a treaty without limiting the power of its constitu-
tional organs to consider the question of the ratifica-
tion of accession in the same way as they are free to
consider treaties signed by their representatives. In
view of this the matter may well be allowed to rest
where it was left by a resolution of the Assembly of
the League of Nations in 1927, which was to the effect
that " The procedure of accession to international
agreements given subject to ratification is an admissible
one which the League should neither discourage nor
encourage. Nevertheless if a State gives its accession,
it shall know that, if it does not expressly mention
that this accession is subject to ratification, it shall be
deemed to have undertaken a formal obligation. If it
desires to prevent this consequence, it must expressly
declare at the time of accession that the accession is
given subject to ratification." (League of Nations,
Assembly Records, Plenary Meetings, September 1927.)

M See, for example, the Convention of 19 September 1949
on Road Traffic (article 27) and the International Sanitary
Convention for Aerial Navigation opened for signature
on 15 December 1944 (United Nations, Treaty Series,
vol. 16, p. 247).

Note

1. As in other articles of the present draft, the
Special Rapporteur has refrained from giving a defini-
tion of the procedure involved (i.e., in this case, a
definition of accession). The necessary element of
definition is contained in the substantive rules embodied
in the article.

2. The Special Rapporteur has felt compelled to
depart, for reasons given in the comment above, from
the article as tentatively adopted by the Commission
and to formulate conclusions which are, in some ways,
in the opposite sense. This applies to the question
of the requirement of consent of all the contracting
parties subsequent to the entry of the treaty into
force and, in particular, to the question whether
accession can become operative before the treaty has
fully entered into force.

3. The question has been discussed by some
writers 61 whether the acceding State becomes a party
to the treaty on a footing of full equality with the
original contracting parties. The answer to that
question really admits of no doubt. It is occasionally
obscured by the argument that the effect of the acces-
sion clause if accepted is to result in a new treaty
— albeit identical with the old one between the original
contracting parties and the acceding State. Even if
that argument were correct, it is difficult to see what
difference it makes to the legal situation. However,
in either case the circumstance that the acceding
State becomes a party, in effect and in law, to the
original treaty on a footing of equality has the further
result, which will be commented upon in the part on
interpertation of treaties, that the acceding State must
be deemed to possess full knowledge of the facts and
records, if published, relating to the history of the
negotiations preceding the conclusion of the treaty and
the establishment of its text.

4. The Special Rapporteur does not consider it
necessary to comment in detail upon the first paragraph
of the article, which lays down that accession to a
treaty must be formally declared in a written instru-
ment. That rule is no more than an application of
the principle, examined below in article 17, that the
conclusion of a treaty must take place through a
formal written instrument. It follows that a tacit
accession is not possible. In the Case concerning
certain German interests in Polish Upper Silesia
(Judgement No. 7, p. 28) the Permanent Court of
International Justice held that " there has been no
subsequent tacit adherence or accession on the part
of Poland to the Armistice Convention or Protocol
of Spa ". It seems hardly permissible to deduce from
this phraseology that the Court admitted by implica-
tion the admissibility of implied accession. In any
case, practically all the relevant treaties provide either
that accessions must be notified to the depositary of
the convention or that they must be effected by the
deposit of a formal instrument. The Commission may
attach importance to inserting an express provision
to that effect in the present article.

51 See, for example, comment to article 9 (e) of the
Harvard Draft Convention.
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Article 8

Acceptance

[Wherever provision is made for the assumption
of the obligations of the treaty by acceptance a State
may become a party to the treaty by a procedure which
consists either: (a) In signature, ratification, or
accession, or; (6) In an instrument formally described
as acceptance; or (c) In a combination of the two
preceding methods.]

Comment

1. This article is enclosed in brackets for the reason
that the necessity of including it within the codifica-
tion of the law of treaties may be open to doubt. The
reason which prompted the deliberate adoption, during
and after the end of the second World War, of " accep-
tance " as a means of assuming treaty obligations was
to provide an instrument of a less formal character
than some of the traditional methods, in particular
ratification, and thus to make available appropriate
machinery in cases in which the municipal law of a
particular State renders the assumption of treaty
obligations by the traditional method of ratification
more complicated than is the case if other methods are
followed. Thus the Constitution of the United Nations
Educational, Scientific and Cultural Organization
of 16 November 1945 provided in article 15: " 1. This
Constitution shall be subject to acceptance... 2. Signa-
ture may take place either before or after the deposit
of the instrument of acceptance " (United Nations,
Treaty Series, vol. 4, p. 275). The relevant articles of
the Constitution of the International Monetary Fund
(ibid,, vol. 2, p. 39) and of the International Bank for
Reconstruction and Development included similar
provisions: " Each government on whose behalf this
Agreement is signed shall deposit with the Government
of the United States of America an instrument setting
forth that it has accepted this Agreement in accordance
with its law and has taken all steps necessary to enable
it to carry out all of its obligations under this Agree-
ment." This formula was followed, on a somewhat
altered form, in a number of other agreements. The
General Agreement on Tariffs and Trade of 30 October
1947 provided that it " shall be open to acceptance by
any government signatory to the Final Act". This
was also the case in the Havana Charter of 24 March
1948 for an International Trade Organization. In a
number of agreements " the parties have adopted a
uniform formula providing for the assumption of the
treaty obligations by: (a) signature without reservation

** e.g., Protocol approved by the General Assembly
on 3 December 1948 amending the Agreement for the
Suppression of Circulation of Obscene Publications
(United Nations, Treaty Series, vol. 30, p. 3); Convention
of 6 March 1948 on the Inter-Governmental Maritime
Consultative Organization; Convention of 10 May 1948
of the International Institute of the Hylean Amazon.
For a survey of the use of the term " acceptance " in the
practice of the United Nations in the matter of conclusion
of treaties see Y. L. Liang in American Journal of Inter-
national Law, vol. 44 (1950), pp. 342-349.

as to acceptance; or (b) signature subject to acceptance'
followed by acceptance; or (c) acceptance. It must be
noted that the contracting of international obligations,
by that method was not altogether novel. Thus in 1934
when accepting membership in the International,
Labour Organisation, the United States did so not by
way of ratifying any international instrument but
by way of accepting an invitation extended to it
— that step, in turn, following a Joint Resolution of
Congress authorizing the President " to accept mem-
bership for the Government of the United States of
America in the International Labour Organisation "."•

2. In 1948 the Sixth Committee of the General
Assembly, after detailed discussion, adopted a resolu-
tion in connexion with the draft Convention for the
Suppression of the Traffic in Persons and of the Exploi-
tation of the Prostitution of Others, expressing by
a substantial majority (of 30 votes to none, with
4 abstentions) preference for the traditional method
(of signature followed by ratification) as compared
with the uniform formula of acceptance as described
above.6* Although since then it appears that only
two agreements have provided for acceptance — in
addition to signature followed by ratification " •—
there is no decisive reason for assuming that that
expression of opinion was intended to cover all inter-
national instruments.

3. The term " acceptance " does not exclude the
assumption of treaty obligations by ratification or
accession. Nor does it exclude signature; it is often
combined with it. Its effect is to leave to governments
the option of assuming the treaty obligation either by
the traditional methods of signature, ratification or
accession or by using the — apparently less formal —
machinery of " acceptance ". Various objections may
be raised against the conferment of a formal status of a
distinct method of concluding a treaty upon " accep-
tance " thus conceived. Thus it may be said that no
formula used in a treaty can absolve a government from
complying with the constitutional limitations upon the
final conclusion of a particular treaty. A government
ratifying a treaty may or may not be under an obliga-
tion, according to its municipal law, to obtain the
necessary approval or authorization. The formula of
" acceptance " used in a treaty will not release it from
that obligation. The possibility of accession, which,

" The United States had previously assumed mem-
bership in some international organizations in accordance
with that procedure, as in the case of the International
Hydrographic Bureau in 1921 and the International Sta-
tistical Institute in 1924. The Proclamation of acceptance
of membership of the International Labour Organisation
was made by the President in a form not dissimilar to the
proclamation of treaties in general. In the Proclamation
the President did " proclaim and make public the Con-
stitution of the International Labour Organisation, a
certified copy of which is hereto annexed, to the end
that the same and every article and clause thereof may
be observed with good faith by the United States of
America and the citizens thereof ".

" Official Record of the General Assembly, Third Session,
Part I, Sixth Committee, 88th and following meetings.

54 Agreement of 22 November 1950 on the Importation
of Educational, Scientific and Cultural Materials and
the Universal Copyright Convention of 6 September 1952
drawn up under the auspices of the United Nations
Educational, Scientific and Cultural Organization.
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as has been shown, is open to States which have signed
the treaty but have not ratified it and which does not
•depend upon the treaty having already come into force,
provides an informal method of assuming a treaty
'obligation. For in most, if not all, States — to use the
'language of Sir Arnold McNair — " an accession does
not require ratification and is regarded as constitu-
tionally equivalent to ratification ".66 On the other
hand—and that circumstance is probably decisive — if
•a government finds that the use of a certain procedure
may facilitate, without setting aside a legitimate and
requisite expression of national will, the assumption
of international obligations, there would seem to be
reason for not discouraging such simplified methods
by making obligatory, in effect, the use of more compli-
cated machinery. From this point of view it would be
regrattable if a treaty were to provide for ratification
as the only means of finalizing the acceptance of its
obligations.

4. In view of this it would appear that " acceptance "
fulfils a function different from that of merely general-
izing the various methods — more or less formal —
of assuming a treaty obligation or confirming or approv-
ing an obligation provisionally undertaken by signa-
ture (or, in some cases, by accession). A number of
recent agreements refer to " approval" instead of
" acceptance " H while some authorize both procedures
with the underlying — though by no means obvious —
assumption that there is a difference between the two.
Thus according to the Constitution of the World
Health Organization of 22 July 1946 (United Nations,
Treaty Series, vol. 14, p. 185) States may become parties
to the Constitution by (1) signature without reserva-
tion as to approval; (2) signature subject to approval
followed by acceptance; or (3) acceptance.

5. While the Commission believes that the law of
treaties ought to encourage elasticity and flexibility
in the matter of the machinery used for assuming treaty
obligations, it is bound to acknowledge the force of the
view that it may not be necessary to give the rigid
complexion of an article to terminology which has no
specific content. The law of treaties need not ignore
the tendencies implied in the terminology of " accep-
tance ". But it may be sufficient to consider it as
adequately accommodated within the wide orbit of
article 4, which refers to " any other means " accepted
by the parties. These means include a procedure
which, while leaving room for confirmation of the
signature by a subsequent act of approval, does not
make such approval dependent upon formal ratifica-
tion. This, of course, was the practice also prior to the
explicit emergence of " acceptance " as a means of
assuming treaty obligations. On the other hand,
nothing in the nature — or in the practice — of
" acceptance" prevents a party from finalizing its
undertaking by way of formal ratification.

" The Law of Treaties, op. cit., p. 99. He adds: " It
is not the usual practice to pass an instrument of acces-
sion under the Great Seal. A notification signed by
the Secretary of State for Foreign Affairs or some other
duly authorized person is considered adequate."

" See, for example, the Protocol concerning the Office
International d'Hygiene Publique (United Nations,
Treaty Series, vol. 9, p. 66) or the Protocol amending the
Agreements, Conventions and Protocols on Narcotic
Drugs )ibid., vol. 12, p. 179).

Note

The Special Rapporteur has included the present
article largely out of deference to article 10 as tenta-
tively adopted by the Commission and as a basis for
discussion. He is not certain that a separate article
on the subject ought to be retained. As already men-
tioned in the comment, a decision to refrain from adop-
ting a separate article on " acceptance " would not
have the result of disregarding a practice which has
found some following and which is not altogether
devoid of usefulness. The case would be met by the
existing reference in article 4 to " other means of
accepting or approving " a treaty. These means must
necessarily be formal means. In fact, most of the
various agreements providing for acceptance require
the formal deposit of an instrument of acceptance.
For these reasons it may be held to be conducive to
clarity and the avoidance of confusion if " acceptance ",
" approval", and similar procedures are included
within the whole formula of article 4 without being
created into a category of their own. Only so, it
might be said, can we hope to avoid the ambiguities
and contradictions which threaten to surround the
subject. Thus the article 10 tentatively adopted by
the Commission defines acceptance of a treaty as " an
act by which a State, in lieu of signature or ratification
or accession or all of these procedures, declares itself
bound by the treaty ". Yet it is clear both from prac-
tice and from the comment which followed that article
that " acceptance " does not necessarily take place
in lieu of signature or ratification or accession. It is
often effected by or combined with any of these three
procedures. On the other hand, although there may
be but little in the procedure of " acceptance " — assu-
ming that it constitutes a procedure of its own —
which cannot, internationally, be achieved by the
traditional methods of signature, ratification, or
accession or by a combination of them, this need not
necessarily be the decisive consideration. If, in some
cases, governments and the cause of international
co-operation can be assisted by the use of terminology
which leaves room for the desired freedom of procedure,
such terminology may deserve encouragement even
at the risk of some inelegancy or redundancy.

Article 9

Reservations

A signature, ratification, accession, or any other
method of accepting a multilateral treaty is void if
accompanied by a reservation or reservations not
agreed to by all other parties to the treaty.

Comment

1. In the view of the Commission, article 9 as here
drafted must be regarded as probably still representing
the existing law. Prior to the advisory opinion of
the International Court of Justice in the matter of the
Genocide Convention (I.C.J. Reports 1951, p. 15) and
apart from the so-called " American system " initiated
in 1938 as the result of a resolution adopted at the
Eighth International Conference of American States
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held at Lima, the principle as stated in article 9 was
generally, if not universally, recognized as expressive
of a rule of international law. This was so notwith-
standing the doubts occasionally and increasingly raised
in respect of its operation. The practice of the deposi-
tary authority of The Hague Conventions and of the
League of Nations was based on that principle. So was
the report, approved in 1927 by the Council of the
League of Nations, prepared by the Committee for the
Progressive Codification of International Law. 68 This
was also the practice of the Secretary-General of the
United Nations, which until the controversy occasioned
by the reservations to the Genocide Convention, was
not seriously challenged. The report which the
International Law Commission submitted in 1951 to
the General Assembly was based on that principle.59

In the view of the Commission, in the absence of any
deliberate change in this respect effected by general
agreement or constant practice acknowledged as law,
this must be regarded as still constituting the existing
rule of international law.

However, although nothing decisive has occurred to
dislodge the principle of unanimous consent as a
rule of existing international law, the Commission, for
reasons stated in the comment which follows, is not
now of the view that it constitutes a satisfactory rule
and that it can — or ought to — be maintained.
Accordingly, the statement of law in the present draft
of article 9 is accompanied by a number of alternative
drafts which accept a different principle as the basis
of the future law on the subject. These drafts are
commented upon in considerable detail. The subject
of reservations to multilateral treaties is one of unusual
•— in fact baffling — complexity and it would serve no
useful purpose to simplify artificially an inherently
complex problem. This applies in particular to situa-
tions in which the task of the Commission is one of
developing international law after the existing principle
has been found to be unsatisfactory and not acceptable
to a large number of States.

In view of the fact that the Commission does not con-
sider the principle of unanimous consent as expressed
in article 9 as drafted to offer a satisfactory basis
for the future operation of this aspect of the law of
treaties, no detailed comment on article 9 is believed
to be necessary — although a number of considerations
relevant to the subject will be found in the comment
to the alternative drafts, in particular in the comment
to the alternative draft A.

Alternative draft A

If, in any case where a multilateral treaty does not
expressly prohibit or restrict the faculty of making
reservations, a State signs, ratifies, accedes to or
otherwise accepts the treaty subject to a reservation
or reservations limiting or otherwise varying the
obligations of any article or articles of the treaty,
the following procedure shall apply in the absence of
any other provisions in the treaty:

1. Whenever a treaty provides that it shall enter -
into force on a specified number of States finally
becoming parties thereto, the fact that a State has
appended a reservation or reservations to any article
of the treaty is not taken into account for the purpose
of ascertaining the existence of the requisite number
of parties to the treaty.

2. If within three years of the treaty having entered
into force less than two-thirds of the States accepting
the treaty, whether they have accepted it with or
without reservations, agree to the reservation or
reservations appended by a State, that State, if it
maintains the reservation, ceases to be a party thereto.
If, at the end of that period and as the result of the
operation of the rule as stated, the number of parties
is reduced below the requisite number stipulated for
the entrance of the treaty into force, the treaty is
dissolved.

3. If, at the end of or subsequent to the period
referred to above, a reservation is agreed to expressly
or tacitly by two-thirds or more of the total number
of the States accepting the obligations of the treaty,
then the State making the reservation is deemed to
be a party to the treaty in respect of all parties thereto
subject to the right of the other parties not to consider
themselves bound by the particular clause of the
treaty iri relation to the State making the reservation.

4. A State is deemed to have agreed to a reservation
made by another State if, within three months of the
receipt of notification of the reservation in question,
it has not forwarded to the depositary authority a
statement containing a formal rejection of the reser-
vation.

Comment

I. General observations

1. Before proceeding to an explanation of the legal
effect of draft A of article 9 it is convenient to recall
once more that with regard to the subject-matter of
the article the Commission was not, more conspicuously
than with regard to other articles of the draft of the
Law of Treaties, in a position to limit itself to a codifi-
cation of the existing law. This is so to some extent
for the reason that there is at present no general
agreement as to the law on the subject. In the view
of some States 60 this was the position even prior to
the advisory opinion of the International Court of
Justice in the matter of the reservations to the Genocide
convention. While what is subsequently referred to as
the " unanimity view " was followed by the generality
of States and while that view found expression in the,
on the whole,61 consistent practice of the Secretary-

68 League of Nations publication, V. Legal, 1927.
V.16 (document C.357.M.130.1927.V).

fc* Yearbook of the International Law Commission,
1951, vol. II (doc. A/1858, Ch. II), pp. 125-131.

60 Including the United States—as shown in the written
statement of the Government of the United States of
America before the International Court of Justice in
connexion with the advisory opinion on Reservations to
the Convention, on the prevention and punishment of the
crime of Genocide see (I.C.J., Pleadings, Oral Arguments,
Documents, pp. 23-47).

61 In its advisory opinion on Reservations to the Con-
vention on the prevention and punishment of the crime of
Genocide the International Court of Justice quoted in full
(I.C.J. Reports 1951, p. 25) the following passage from
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General of the League of Nations and the Secretary-
General of the United Nations, the American States
have since 1938 followed a different practice. On
occasions the principle of the requirement of unanimous
consent was operative only by virtue of implied consent
— as was probably the case with regard to some of the
reservations appended to certain of The Hague Conven-
tions relating to the law of war.62 The advisory
opinion of the International Court of Justice in the
matter of the Genocide Convention has further im-
paired the authority of the principle of unanimous con-
sent as expressing a generally recognized principle of
international law. This is so although that opinion
was, by its terms of reference and by its own language,
limited to the particular issue before it. For the
reasoning both of the Court and of the important
dissenting opinion of four of the judges is, in many
ways, of a general character applicable to reservations
to any international treaty. Finally, it is impossible
to disregard the fact that, subsequently to that
advisory opinion, a substantial majority of States
represented at the Sixth Session of the General Assem-
bly declined to accept, as expressive of existing
international law, the principle of unanimous consent
which underlay the report of the International Law
Commission presented to it in 1951. Moreover, it
appears that some of the Governments, including that
of the United Kingdom, who in the past have con-
spicuously advocated that principle, may be ready to
admit that it is too rigid and that it may have to be
replaced by a system based on some kind of majority 63

vote.

2. In view of the fact that the principle of unanimous
consent has ceased to be regarded as supplying a
satisfactory solution of the problems which have
arisen and are likely to arise in this connexion, the
Commission no longer feels justified in limiting itself
to the formulation, by way of codification, of a legal
rule on the subject based on that principle. Nor does
it consider itself justified in making the princuple of
unanimous consent the basis of the future law on the
subject. At the same time the Commission has felt

the Report of the Secretary-General of the United Nations
of 21 September 1950:

" While it is universally recognized that the consent
of the other Governments concerned must be sought
before they can be bound by the terms of the reser-
vation, there has not been unanimity either as to the
procedure to be followed by a depositary in obtaining
the necessary consent or as to the legal effect of a
State's objecting to a reservation."98 See, however, the statement of the Government of

the Netherlands submitted on 19 January 1951 to the
International Court of Justice concerning the steps
taken by that Government, as depositary of The Hague
Convention of 29 July 1899 concerning the adaptation to
maritime war of the principles of the Geneva Convention
of 1864, to obtain the unanimous consent of the signa-
tories of the Convention to reservations appended by
some States with regard tc article X of that Convention
(I.C.J. Reports 1951, p. 288).

•s See the observations of Sir Gerald Fitzmauricet,
representative of the United Kingdom, at the 267th Meet-
ing of the Sixth Committee of the General Assembly on
10 December 1951 (Official Records of the General Assembly,
Sixth Session, Sixth Committee, pp. 86, 87). Also Sir
Gerald Fitzmaurice's article in International and Compa-
rative Law Quarterly, vol. 2, part I (1953), pp. 1-27.

unable to accept, either as expressive of existing law
or as a basis of future legal regulation, the so-called
" sovereignty principle " according to which a State
possesses an unlimited right to append reservations
coupled with the right to become a party to the conven-
tion regardless of the objections of the other parties.
Finally, although the alternative drafts of article 9
follow in some limited measure the flexibility of the
so-called American system, they differ from it in
substantial respects. In fact, these drafts attempt a
solution independent of any of the three main principles
(the " unanimity " rule, the " sovereignty " principle
and the " American " system) which have been advo-
cated or which have found more or less wide acceptance
in the past.

3. It may now be convenient to outline here the
principal considerations underlying the alternative
drafts, in particular draft A.

A. It is desirable to recognize the right of States to
append reservations to a treaty and become at the
same time parties to it provided these reservations
are not of such a nature to meet with disapproval on
the part of a substantial number of the States which
finally accept the obligations of the treaty;

B. It is not feasible or consistent with principle to
recognize an unlimited right of any State to become a
party to a treaty while appending reservations however
sweeping, arbitrary, or destructive of the reasonably
conceived purpose of the treaty and of the legitimate
interests and expectations of the other parties;

C. The requirement of unanimous consent of all
parties to the treaty as a condition of participation
in the treaty of a State appending reservations is
contrary to the necessities and flexibility of interna-
tional intercourse.

These three principal considerations may now be
reviewed.

4. Justification of reservations. While the right of a
State to become a party to a treaty subject to reserva-
tions is not at issue, the cognate question as to the
extent of its right to do so regardless of the consent
of the other parties is controversial. It is a question
closely, though indirectly, connected with that of the
intrinsic justification of reservations, and a brief
consideration of that question appears therefore to be
indicated. Although the argument concerning the
justification of reservations in general is inconclusive,
there has been a growing tendency to acknowledge
that there is nothing inherently improper in the
practice of appending reservations. If the view is
adopted that, in principle, it is proper and desirable to
admit the right to attach reservations, then, apart
from the disputed logical emanations of the doctrine
of the unity of the contractual nexus between the
parties to the same conventions — a subject referred
to in the course of this comment — the requirement of
unanimous consent to a reservation falls to the ground.
Undoubtedly, the objections, in principle, to attaching
reservations cannot be lightly dismissed. There is
room for the view that a State must choose between,
on the one hand, any particular provision of its law
and constitution or any particular interest of its own
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and, on the other hand, participation in international
treaties, and that it cannot reasonably claim both.
If the interest to be safeguarded by the reservation
is real and far-reaching then, it may be said, the reser-
vation renders participation in the treaty somewhat
nominal. If the interest involved is of limited signi-
ficance then, it may be contended, it ought to yield to
the paramount necessity of uniformity of international
regulation. States cannot claim to be parties to
treaties without sacrificing some interest; a treaty has
little meaning and approaches a purely nominal
declaration of principle unless the parties undertake,
within a given sphere, to abandon their freedom of
action, to sacrifice a particular interest and to change
their legislation. If the existing law of the State is
regarded as sacrosanct and if the State can agree to a
treaty only if the latter is not incompatible with its
law, then the conclusion of a treaty is no more than a
gesture. Naturally, the various executive departments
of a State view with apprehension the inconvenience
and complications resulting from the necessity of
changing the law of the State and are therefore prone
to encourage reservations which obviate the necessity
of any such changes. This phenomenon of departmen-
tal conservatism need not be decisive. Moreover,
experience has shown that very often the subject matter
of the reservations, although giving expression to the
views strongly held by the reserving State on a given
matter, is not of great importance in comparison with
the significance of the treaty as a whole and that the
reservation could have been omitted without sacrificing
any true interest of the State in question.

5. On the other hand, there is force in the contention
that, in practice, a particular reservation, however
much it detracts from the symmetry and uniformity
of the treaty and although it touches upon an impor-
tant point of principle, does not unduly impair the
value of the treaty. That circumstance, which explains
the relative rarity of objections to reservations
appended in good faith, must temper the notion that
the practice of attaching reservations is in itself
blameworthy — especially having regard to the fact
that, in a sense, it provides a safeguard for the rights
of the minority of States who have agreed to become
parties to a treaty drafted by the majority in disregard
of the views and attitude, however well founded, of the
dissenting minority. In cases of accession that mino-
rity may have had no opportunity at all to voice its
objections. In such cases it may be difficult, at times,
to dissent from the view that the rights of the minority
must be admitted by the effective recognition of their
faculty to make reservations. However, if the pro-
priety of making reservations is admitted, then recog-
nition of that right has a meaning only if it is coupled
with the admission of the right to append reservations
within the limits of propriety and good faith, even if
these are not unanimously agreed to by all the other
parties. On the other hand, it is important to put in
proper perspective the argument based on the rights
of minorities. For, in contrast with the case of legisla-
tion within the State, no minority is compelled to
become a party to a multilateral treaty. Nor is a
minority entitled to impose its own view, which in
practice may amount to altering drastically the charac-
ter of the treaty, upon the majority.

6. The requirement of unanimous consent. For the
reasons stated — as well as for others — the present
alternative draft of article 9 and the other alternative
drafts do not follow what is the most widely, though
not uniformly, adopted opinion and practice in the
matter, namely, the so-called " unanimity" view
which asserts the right of a single State — whether
an actual or a potential party to the treaty — to pre-
vent, in disregard of the attitude adopted by the other
parties, the participation in the treaty of one or more
reserving States. According to the present draft of
article 9 there must be one-third of the total number
of States, who themselves have expressed in a binding
form the wish to become parties, to prevent the par-
ticipation of a State making a reservation. If two-
thirds or more of the parties feel that the State making
the reservation acts in good faith and in a manner
which is not so unreasonable as to interfere decisively
with the purpose of the treaty, then, according to
draft A of article 9 as proposed, that State ought not
to be precluded from becoming a party to the treaty. It
is true that many States who are prepared to take a
lenient or liberal view of the reservations made by
others may do so because they themselves have appen-
ded reservations. However, so long as the number of
such States is substantial — two-thirds of the total
number represents a substantial proportion — that
consideration ought not to be decisive. A treaty
cannot aspire to an excellence transcending the atti-
tude of the parties to it. The strict requirement of
unanimous consent is, on the face of it, unreasonable
and out of keeping with the necessities and the flexibi-
lity of international intercourse. The requirement of
unanimous consent to reservations is open to objections
of an order similar to that to which the rule of absolute
unanimity is open in other spheres. In the matter of
reservations there may be a semblance of justification
for that rule inasmuch as reliance is placed on prece-
dent, namely, on what has admittedly been the general
practice or on a somewhat technical reasoning — which,
as will be suggested, is of doubtful validity. Otherwise
there seems to be little justification for a rule which
makes it possible for one State to prevent, however
arbitrarily, the participation of another State in a
convention on account of a single reservation, even
if reasonable and proper. The requirement of unani-
mity of consent is, upon analysis, motivated alternately
by the suspicion that all reservations are captious and
dishonest and therefore to be discouraged or by the
assumption that assent to reservations will not be
arbitrarily withheld. There may often be no justifica-
tion for either of these assumptions. In particular,
the confidence that assent to reservations will not be
capriciously or vexatiously withheld ignores the fact
that the harmony and courtesies of international inter-
course are more conspicuously in evidence in some
periods than in other periods.

7. The requirement of unanimous consent can be
upheld only by reference to considerations, which
have been frequently and authoritatively stated,94 of

•« See McNair, The Law of Treaties (Oxford, 1938),
p. 105; H. W. Malkin in British Year Book of Inter-
national Law, vol. 7 (1926), p. 142; Harvard Draft
Convention, American Journal of International Law,
vol. 29 (1935), Supplement, p. 870.
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legal logic drawn essentially from the notion of the
consensual nexus in bilateral contracts and treaties,
based on strict reciprocity of obligations and on the
equivalence of consideration — the quid pro quo —
which every party is entitled to expect in return for
its own unconditional acceptance of the obligations of
the treaty. A party which, the argument runs,
ratifies a treaty subject to reservations not previously
agreed by the other parties in fact rejects the original
instrument and makes a new offer; that offer, if it is
to produce legal results, must be accepted by all the
other parties. This is so, it is argued, quite apart from
the obvious reasons of convenience and propriety which
discourage the idea that a State may by unilateral action
write new terms into an instrument which has evolved
painfully, as the result of prolonged negotiations, amidst
a process of mutual compromise and accommodation.
These arguments cannot be regarded as decisive. Thus
there is only limited force in the view that in accepting
a multilateral treaty a State justifiably regards it as
an essential part of the consideration received that all
other parties accept the treaty without qualifications.
This may apply to some treaties, for instance, to those
of an economic character and treaties such as the
conventions concluded under the auspices of the
International Labour Organisation where the depar-
ture by one party from the standards laid down in
the treaty makes it difficult for others to adhere to it.
But this is not invariably the case in humanitarian and
similar conventions of a general character — in what
has been described as conventions of a normative
type. The conspicuous aspect of many, perhaps most,
of these treaties is not the establishment of a nicely
balanced system of rights and obligations — of give
and take — of the parties inter se, but rather the
assumption of an absolute obligation towards a trans-
cending and imperative international interest subscribed
to out of a sense of moral obligation and international
solidarity. It is probable that in obligations of that
nature the number of the parties and the conditions
under which they accept the treaty are not always
regarded as of decisive importance by the other parties
accepting the treaty. Undoubtedly, it is inconvenient
and it provides a legitimate cause of grievance if the
symmetry of the edifice of the treaty, so laboriously
constructed, is disturbed by qualifications and limita-
tions added, without any effort at co-ordination, by
subsequent reservations. However, in relation to the
general purpose and character of the treaty, this may
be no more than an inconvenience. The rigid dicho-
tomy of choice — the choice whether the reserving
State or the other States ought to be excluded from
the treaty — does not in fact arise.88

8. Moreover, while a multilateral treaty is basically
a treaty and as such a contract to which it is proper
to apply the fundamental notions of the general prin-
ciples of the law of contract, that analogy must stop
short of a reasoning which in effect transforms the
requirement of consensual agreement into a negation
thereof. That point is reached when the will of one

" The reasons underlying, from this ppint of view,
the doctrine of unanimous consent are lucidly stated in
the general comment of the Harvard Draft Convention
to articles 14, 15 and 16 (foe. cit., pp. 870, 871).

party frustrates the will of all the others by rendering
ineffective their consent to reservations appended by
a State. It is difficult to apply to multilateral treaties
the rigid requirements of the unity of the contractual
relation. There is, for instance — to mention what
is in effect one of the most important multilateral
instruments — only a general unity and symmetry of
contract in what is essentially a collective treaty of
international judicial settlement resulting from the
declarations of acceptance of the optional clause of
article 36 of the Statute of the International Court of
Justice. We find there a multiplicity of relations
brought about by the interplay of reciprocity in
connexion with reservations nowhere expressly autho-
rized in the original instrument and never expressly
accepted by the States parties to the optional clause.
In the field of the law of war the undesirable effects
of the so-called general participation clause, which is
based on the notion of an exacting symmetry of treaty
obligations equally applicable to all, have caused it
to be abandoned in more recent conventions such as
the Gas Protocol of 1925 and, in particular, the Genvea
Conventions of 1949. International practice shows,
in a different sphere, numerous examples of States and
governments not recognized by other parties to the
same treaty and yet participating fully, in relation to
other parties, in the treaty in question. There are
obvious limits to the mechanical application to multi-
lateral treaties of the logical reasoning appropriate to
bilateral treaties. In the chain of relationships brought
about by reservations to a multilateral treaty the
element of consent — which is inescapable in any
treaty, whether bilateral or multilateral — can be
secured only by way of giving an opportunity to
withdraw from the treaty to the State or the small
minority of States who find it necessary to oppose the
general desire of other contracting parties to acquiesce
in reservations made by other parties. The element of
true consent can thus be secured by means other than
that of permitting one State or a small number of
States to disregard — and frustrate — the accommo-
dating attitude of others. But it would have to be only
one State or a small number of States. Otherwise
the somewhat paradoxical result is reached that those
very countries which are prepared to accept the treaty
in its entirety, without making any reservations, are
compelled to withdraw from the treaty and to leave
the field to those who are willing to accept only some
of its obligations.

9. The unlimited right to make reservations. It is
also by reference to the same fundamental requirement
of general — as distinguished from mere individual —
consent that this alternative draft of article 9 denies
the so-called sovereignty doctrine in the matter of
reservations, namely, the unlimited right of a State
to append reservations, however arbitrary and however
destructive of the essential purpose of the treaty, and
to claim at the same time the right to participate in
the treaty in disregard of the objection of a substantial
number of the parties. If the reservation is of such a
nature as to call seriously in question the good faith
and sincerity of the State making the reservation then,
it may be assumed, there will be found the requisite
one-third of States who have finally accepted the treaty
whether with reservations or not, who will object to
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the participation of that State in the treaty. In face
of opposition on such grounds and in such numbers, a
claim, by reference to the rights of sovereignty, to
participate in the treaty amounts to a denial of the
sovereignty of the other parties to the treaty. That
right of effective objection, as laid down in the present
draft, asserted by a substantial number of States
acting, as their number shows, in the general interest,
provides the necessary safeguard against an abuse of
the treaty-making power which might otherwise
enable a State to claim advantages, including the
intangible but important advantage of participating
in the treaty, without assuming substantive obliga-
tions thereunder. As experience has shown, govern-
ments will not lightly avail themselves of that safe-
guard, which consists in the exclusion of the reserving
State. But a safeguard there must be, in the interest
of the authority of treaties and of maintaining an
adequate standard of international intercourse and,
in a distinct sense, of international morality. Certainly
the codification of the law of treaties should give no
countenance to practices by which governments can
use the faculty of making treaties for the purpose
not of undertaking international obligations but of
merely creating the impression that they have under-
taken them.

10. There is force in the view that one of the prin-
cipal objects of the codification of the law of treaties
may be to provide a safeguard of that nature. The
object is not so much to secure the integrity of treaties
in the sense that they must be homogeneous and of
uniform application to all, but that they should exhibit
a minimum degree of reality of the obligations under-
taken. In the absence of such minimum of effective-
ness the measure of universality, achieved at the expense
of the reality of the undertaking, represents no more
than a nominal advantage. It is in the light of such
considerations that a compromise must be sought
between the claims of universality and the integrity
of the convention. These considerations provide the
answer to the contention that half a loaf, secured by
the universality of treaties, is preferable to no loof
at all or to its integrity achieved at the expense of
drastically reducing the number of the parties to the
treaty. Half a loaf 6e may be better than no bread.
But there ought to be at least some approximation
to half a loaf. Thus, for instance, if a Government in
accepting a treaty were to add a reservation to the
effect that it is under no obligation to apply the pro-
visions of the treaty in cases in which they are in
conflict with its law or if it were to reserve the right to
determine in each disputed case the extent of its
obligation, it might be held that the right to conclude
a treaty is being diverted from its true purpose and
that the reservation is of such a nature as to exclude
the State in question from participation in the treaty.
This is a conclusion which ought not to be made
lightly. The danger of abuse or arbitrariness in reach-
ing a conclusion of so serious a nature is effectively met
by the provision of the present draft requiring the

concurrence, for that purpose, of not less than one-
third of the States accepting the obligations of the
treaty concerned. On the other hand, there is danger
of conduct inimical alike to the authority of treaties and
of international law in general in the concession, for
the sake of the universality of the treaty, of an absolute
right to become a party to a multilateral treaty regard-
less of the nature of the reservations appended, or in
the grant of the right to become a party so long as
there is one State which does not object to a reservation.
If, to use the language of the written statement of the
Government of the United States of America before
the International Court of Justice in connexion with
the Genocide Convention, a reservation is fraudulent,
unreasonable, and making a mockery of ratification,
then it is in the nature of an anti-climax to say that
notwithstanding a reservation of that kind the reserv-
ing State may become a party if it finds one State
which does not object to it. The more rational solu-
tion is that if a substantial number of parties finds
that the reservation is, for the reasons stated, of a
highly objectionable character, then the reserving
State cannot become a party to the treaty. That
number is given in the present draft as at least one-
third of the parties.67

11. In so far as the " American " or any other system
postulates that only the refusal of all the parties to
the treaty to accept a reservation should prevent the
reserving State from becoming a party to the treaty,
this draft adopts a solution opposed to those systems.
It represents an attempt to strike a balance between
the seemingly opposing considerations of universality
and integrity — in either of the two meanings of the
latter term — of the treaty. Universality may be an
achievement which is deceptive and inimical to the
dignity of international intercourse if it is obtained
through acquiescence in a transparent device of
participation in treaties not accompanied by accep-
tance of tangible and binding obligations. At the same
time the so-called integrity of treaties, if attempted to
be achieved through the operation of a rigid rule of
unanimity in disregard of the legitimate views and
interests of individual States, may become an obstruc-
tive factor in the conventional regulation of matters
of common international interest. Universality, if
insisted upon at all costs, can be achieved only at the
expense of the reality and genuineness of treaties.
" Integrity ", if an attempt is made to bring it about
through the requirement of unanimous consent to
reservations and the resulting possible disregard of a
legitimate claim to diversity, may unnecessarily res-
trict the field of international co-operation.

•• The deceptiveness of some manifestations of the
" half a loaf " doctrine is lucidly illustrated by Sir Gerald
Fitzmaurice in a valuable article on " Reservations to
Multilateral Conventions ", International and Comparative
Law Quarterly, vol. 2 (1952), part I, pp. 1-26.

67 Inasmuch as the present draft is intended to strike
a balance between the rival principles of unanimity of
consent and of the right of the reserving State to become
a party to the treaty provided that at least one State
accepts the reserving State as a party, the details of the
compromise implied in the proposed solution are subject
to modifications, in the light of any discussion before the
Commission, without affecting the essential character
of that solution. Thus, for instance, the draft requires
acceptance, express or implied, of the reservation by at
least two-thirds of the parties. There is room for dis-
cussion whether such acceptance should not be required
by a larger or smaller proportion of the total number of
parties.
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12. In the light of these general considerations,
which to a large extent apply to all the alternative
drafts here submitted, it is now convenient to distin-
guish between two problems which are of a different
nature and which ought to be kept apart in the exami-
nation of draft A. The first problem is that connected
with the entry of the treaty into force. Treaties
provide, as a rule, that they shall enter into force on
the occurrence of a certain event amounting to the
assumption of a treaty obligation — that event being
either signature, or ratification, or exchange or deposit
of ratifications, or accession including ratification
thereof, or deposit of an instrument of acceptance or
approval — on the part of a specified number of States.
When such States assume a treaty obligation subject
to reservations the question arises whether — in case
of objection to the reservation or until all the contract-
ing parties have expressed approval or failed to
express disapproval — the State or States making the
reservation may be counted among the required num-
ber of States and whether, accordingly, the treaty has
entered into force. The second, and main, question
is the right of a State making a reservation to become
a party to the treaty regardless of the objections of
the other parties. These two questions can and, it is
believed, ought to be treted separately.

II. Entry into force

13. The attempt at a solution of the first question,
that of the entry into force of treaties whose signature,
ratification, accession or other means of acceptance
is accompanied by reservations not expressly agreed
to by the other parties, constitutes the main feature
of draft A of article 9. The principal aspect of the
proposed solution is that in all cases in which a treaty
provides that it shall enter into force when a named
number of States have definitely accepted obligations
thereunder, the fact that a State has attached a reser-
vation or reservations to any of its articles ought to be
disregarded for the purpose of ascertaining whether
the requisite number of States have ratified the treaty
or otherwise finally accepted its obligations. This
solution, if accepted as the basis of the future law,
might obviate the difficulties connected with the
controversial question whether consent to reservations
is required on the part of those States only which
have ratified or otherwise finally assumed obligations
under the treaty, or whether it extends also to States
which have signed the treaty but which have not
proceeded to ratify it and which may never ratify it,
or, even, whether it extends to States, often indeter-
minate in number, which have not signed the treaty
but have the right to accede to it. Reasons have
occasionally been advanced why a State which has
signed a treaty but has not yet ratified it shall be
entitled to prevent, by its objection, the participation
of a State ratifying (or otherwise finally accepting
the treaty obligation) subject to reservations. These
reasons, although not without some force, may not be
decisive.68 The International Court of Justice declined,

«8 In its report on the work of its third session (1951)
the Commission expressed the view that, notwithstanding
the contrary practice of the Secretary-General, " the
concern of a mere signatory State should also be taken
into account". For, as the Commission then put it,
" at the time the reservation is tendered, a signatory

in its advisory opinion on the Genocide Convention, to
admit such a right69 — though apparently such right
was asserted, without any indication of reasons, with
regard both to signatories and to States merely entitled
to accede, by four judges of the Court. In its report
(Yearbook of the International Law Commission, 1951,
vol. II (doc. A/1858, ch. II)) presented to the General
Assembly at its Sixth Session in 1951 the Commission,
while acknowledging the right of a mere signatory to
prevent the participation of a reserving State, qualified
the exercise of that right by the proviso that an objec-
tion by such a State should cease to have the effect of
excluding the reserving State from becoming a party
if within twelve months from the time of the making
of its objection the objecting State has not ratified or
otherwise accepted the treaty. It is probable, in the
light of discussions which have since taken place, that
the proposals, even if modified, acknowledging the
right of actual or potential mere signatories to prevent
the participation of a reserving State, are not accep-
table to many States, that in some respects they are
not practicable, that in other respects they are opep
to grave objections, and that they can no longer be
upheld.70

State may be actively engaged in the study of the conven-
tion, or it may be in the process of completing the pro-
cedure necessary for ratification, or, for some reason,
such as the assembling of its parliament, it may have
been compelled to delay its ratification " (Section 29).
These considerations probably do not outweigh the
disadvantages of a rule according to which a State which
is not — and may never become — a party to the treaty
is entitled to prevent the participation in it of a State
which declares, albeit with reservations, that it assumes
binding obligations under it. These doubts apply also to
conferring a right of this nature upon States which have
not signed the treaty but who have been given the right
to adhere to it. In view of this the Commission does not
consider it necessary to express an opinion on the ques-
tion whether there exists in this matter a difference in
status, with a consequent difference in the right to
object to reservations, between the two categories of
States, namely, the signatory States and those entitled
to accede. That question was answered in the affirmative,
though only for a very limited and almost nominal pur-
pose, by the majority of the Court in its advisory opinion
on the genocide convention {I.C.J. Reports 19S1, p. 28).
The four dissenting judges, without giving reasons,
answered it in the negative {ibid., p. 48). They recognized
the right of objection, with the effect of preventing the
reserving State from becoming a party to the treaty, on
the part both of the signatories and of States merely
entitled to accede.

69 Although it attributed to an objection by a mere
signatory the effect of a notice of objection, which acquires
legal force by ratification of the treaty by the objecting
States (J.C.J. Reports 1951, p. 30).

70 Such scant practice as exists on the matter suggests
that only those States which have finally adhered to the
treaty are entitled to offer objections to reservations.
Article 22 of the Convention of 20 April 1929 concerning
Counterfeiting Currency provided that ratifying or acced-
ing States desiring to be allbwed to make reservations
shall inform the Secretary-General to this effect and that
the latter shall thereupon communicate such reservations
to the High Contracting Parties on whose behalf ratifica-
tions or accessions have been deposited and inquire
whether they have any objections thereto. " If within
six months of the date of the communication of the
Secretary-General no objections have been received, the
participation in the Convention of the country making
the reservation shall be deemed to have been accepted
by the other High Contracting Parties subject to the
said reservation." (M. Hudson, International Legislation,
vol. 4, p. 2703.)
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14. It may be convenient to draw attention to some
of the possible objections to the proposals contained
in the report of the Commission of 1951 which include
mere signatories and States entitled to adhere among
those entitled to prevent the participation of a reserv-
ing State.

(a) The system proposed may have the effect of
delaying the entry into force of multilateral conventions
at least for a period of twelve months and, in view of
the time limits provided elsewhere for raising objec-
tions to reservations, for a considerably longer period
as the result of an objection by a State which objects
to the reservation and subsequently fails to ratify the
treaty. Moreover, in many cases the period of twelve
months allowed to an objecting State for proceeding
with ratification may not be sufficient having regard
to the complexity of many multilateral treaties which,
in view of the necessary consequential changes in
municipal law, may require prolonged inter-departmen-
tal consultation. The ratification of multilateral con-
ventions within a period of such short duration is an
exception rather than the rule.

(b) The proposals formulated by the Commission
in 1951 confer the right to object only upon States
which have signed or ratified the convention. They
leave out of account the position of States entitled to
accede. Assuming that a right of objection properly
belongs to signatory States, it is difficult to see why it
should be denied to States which are entitled to accede
to the convention at any time on the same basis as
signatory States. AH the reasons adduced by the
Commission for conferring that right upon signatories
apply also to States entitled to adhere.

(c) The proposals disregard the complicated ques-
tion as to the position arising from the fact that the
States upon whose consent the participation of the
reserving State depends may themselves have ratified
(or otherwise finally acceded to) the treaty subject to
reservations. Shall tiiese States, whose very participa-
tion in the treaty may be in doubt on account of their
own reservations, have the right effectively to object
to the reserving States being counted among those
whose participation is necessary for the entrance of
the treaty into force ?

(d) If the principle of unanimous consent is regarded
as paramount, it is difficult — with respect to conven-
tions entering into force as on the deposit of a specified
number of ratifications — to regard as satisfactory a
solution according to which a State which makes a
reservation at the time of ratification can become a
party to the convention if there, is no objection on the
part of any State which has previously ratified (or
otherwise finally acceded to) the treaty. Apart from
the difficulty which may arise from the fact that these
latter States may themselves have ratified the conven-
tion subject to a reservation, the resulting situation may
be that a very small number of States whose ratifica-
tion or accession is required for the entrance of the
treaty into force will be in a position to determine
finally the participation of the reserving State with
respect to a convention subsequently ratified or
acceded to by thirty or forty States.

(e) As admitted in the Commission's report (para-
graph 31), the proposed solution leaves out of account,
as raising special problems, the question of treaties

open to accession and not open to signature, such as
the Convention on the Privileges and Immunities of
the United Nations of 13 February 1946. The report
states, in explanation, that such treaties raise special
problems and are exceptional. However, in fact such
conventions are quite frequent.71 This is so in parti-
cular if it is borne in mind that the position is substan-
tially identical with regard to treaties to which States
can become parties by acceptance or approval only,
or to which they become parties either by signature or
by acceptance (or approval). The number of such
treaties lias been increasing. Far from being excep-
tional, they may become typical. In view of this any
purported solution which leaves such instruments on
one side cannot be regarded as complete or satisfactory.

15. Having regard to the difficulties as outlined
above, the solution which may be practicable and which
is adopted in paragraph 1 of draft A of article 9 as
proposed is that the entry into force of a treaty, at a
time specified in it, should be entirely independent
of the fact that the State or States upon whose final
acceptance the entry into force depends have entered
a reservation to any of the provisions of the treaty.
Such States shall, for that purpose, be regarded as
having fully accepted the obligations of the treaty and
the latter shall therefore enter into force forthwith.
No decision in the matter would be incumbent upon
— or, in fact, admissible on the part of — the deposi-
tary authority. The latter will have to communicate
the reservations to the other States which have signed
the treaty, or have become parties to it, or which are
entitled to accede to it. But such communication and
any replies thereto, although, as is explained later on,
relevant for other purposes, must be regarded as
irrelevant for the purpose of the treaty entering into
force. It will enter into force forthwith. As subse-
quently pointed out, there remains a possibility
— albeit slight — that the treaty which has thus
entered into force may have to be regarded as dissolved
on account of the fact that, as the result of objections
raised to the participation of reserving States, the
number of parties to the treaty has fallen below the
required minimum. However, the probability of
such a contingency materializing is so small that it
cannot be regarded as outweighing the advantages of
the solution here proposed. Subject to these safe-
guards the procedure suggested in draft A of article 9
would appear to be free from complications. The
treaty which has entered into force continues to be
operative in relation to any reserving State unless,
after a period of adequate duration — which it is
suggested should be three years — at least one-third
of the number of States which have finally accepted the
obligations of the convention declare a reservation to
be so objectionable as to prevent the reserving State
from continuing to be a party to the treaty. It must
be irrelevant for that purpose whether any of the
one-third (or more) States thus objecting have them-
selves made a reservation. The same principle would

71 See, for example, the Convention on the Privileges and
Immunities of the Specialized Agencies, approved by the
General Assembly on 21 November 1947; the Revised
General Act, approved by the General Assembly on
28 April 1949, for the Pacific Settlement of International
Disputes; the Convention of 6 April 1950 on the Declara-
tion of Death of Missing Persons.
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apply to a State adhering to a treaty after the expira-
tion of the period of three years. Admittedly, in
theory the solution here proposed may give, opportuni-
ties for abuse and for nullifying in effect the purpose
of the treaty. This might happen, for instance, if all
or most of the States were to attach reservations which
render the acceptance of the treaty purely nominal.
However, it may be pessimistic to assume the likeli-
hood of a large number of governments resorting to
such devices, which, in any case, may be ineffectual.
In the first instance, in view of the governing principle
of reciprocity such States would be unable to obtain
any advantages under the treaty in the sphere covered
by their own reservations. Secondly, any practical
advantage accruing from recourse having been had to
a device of that nature would in any case be limited
to the relatively short period of three years, as ex-
plained below, at the expiry of which a majority of the
parties may, by objecting to a reservation, cause the
reserving State to cease to be a party to the treaty.
Thirdly, even within that period, if some parties were
to feel that the entry of the treaty into force was obt-
ained by purely nominal acceptances which in effect
nullify the treaty, they would be in a position to avail
themselves of any right of withdrawal provided for
in the treaty.

16. There are other objections to the scheme as
proposed which are more cogent and which require
consideration.

(a) In the first instance, Governments may be
unwilling to accept a position in which they have been
parties to a convention for three years subject to
reservations and are subsequently excluded from par-
ticipation in the treaty. A possible answer to that
objection is that such Governments, if they have accep-
ted the procedure as proposed, will have no legitimate
cause for grievance seeing that they knew in advance
that this might be the result of their reservations. For
the provisional character, in the first three years, of
the participation of a State which has made a reserva-
tion is of the essence of the solution here pro-
posed.

(b) In view of the serious and invidious situation
which is bound to arise if a State which has been a
party, if only provisionally, for three years, were to
cease to be a party, it is doubtful whether other
States would be inclined to exercise the right of object-
ing to reservations unless these were obviously frivo-
lous or made in bad faith. Reluctant as Governments
are to offer a positive objection to a reservation, even
if they disapprove of it, that reluctance is bound to be
much greater if the convention has in fact entered
into force with the reserving State as a party to it
and if that reservation has in fact been in existence
for some time. The result might be that reservations
would be upheld which are destructive of or inconsis-
tent with the purpose of the treaty. There cannot in
the nature of things be a conclusive answer to that
argument except that action resulting in termination
of the membership of a reserving State would not be
the result of any individual action of one party, but
the cumulative result of the objection of at least one-
third of the parties. Moreover, as rejection of a reser-
vation must take place within a short period after

its notification, in the event of a number of States
objecting to the reservation within that period the
reserving State would really not be for long in doubt
as to the fate of its reservation.

(c) Finally, it may be said that there is an obvious
disadvantage in a solution which makes possible the
dissolution of a treaty as a result of the fact that, on
account of the objection of one-third or more States,
the total number of parties may fall below that required
by the treaty. It is difficult to deny the inconvenience
which would result from the dissolution of the treaty
and the necessity of dealing with the legal effects of
acts performed during its operation. However, the
resulting difficulty is not insurmountable. The proba-
bility of its occurrence is small seeing that it presup-
poses a large number of States making reservations and
a large number of States objecting to them.

III. Acceptance and rejection of reservations

17. While paragraph 2 of draft A of article 9 is
concerned with the entrance of the treaty into force,
paragraph 3 is devoted to what is the principal aspect
of the subject matter of that article, namely, the
question as to the conditions under which a State
making reservations can definitely become a party to
the treaty. (Paragraph 2, it will be noted, is intended
to supply merely a provisional solution of the more
limited question of the treaty entering into force.) It
is convenient to preface the analysis of the solution
here proposed by a statement of the technical diffi-
culties involved, some of which have already been
referred to in general terms in connexion with the
question of the entrance of the treaty into force.

18. When a State objects ot the reservation made
by another State the legal consequences of such objec-
tion are by no means automatic or uniform. Four
possibilities must be envisaged: In the first instance
— and this appears to be the conclusion drawn from
what is described as the " unanimity " doctrine — the
State making the reservation does not, in the absence
of unanimous acceptance of the reservation, become
a party to the treaty in any way whatsoever. Secondly,
the effect of the objection may be that the State making
the reservation becomes a party to the treaty in rela-
tion to all those States which do not object to the
reservation — though it does not become so in relation
to the State which has objected. Thirdly, the result
of the objection may be merely that there is no contrac-
tual relation, between the State, making the reserva-
tion and the objecting State with regard to the par-
ticular clause covered by ther eservation. Fourthly, the
objecting State may be satisfied with moral or political
disapproval of the reservation without expressly attach-
ing any legal consequences to the objection. This
seems to have been the attitude, for instance, of the
Government of El Salvador which expressed " its
complete disagreement" with the reservations made
to the Genocide Convention by certain States and
insisted that, by failing to object to them when depos-
iting its own ratification of the Convention, it did
not thereby tacitly accept them. At the same time
the Government of El Salvador emphasized that in
ratifying the Convention it did not intend to refer in
any way to the reservations made, in an act of full
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sovereignty, by certain specified countries.72 It is
obvious that in the absence of legal regulation, by
way of codification, of this aspect of the matter the
position must remain confused. This is bound to be so
particularly if, with regard to the State making a
reservation, different parties adopt different solutions
from amongst the four possible alternatives outlined
above.

19. A further difficulty arises in connexion with the
question as to who can raise an objection resulting in
any of the consequences outlined above. Is it only
the States who, by a definite act of signature, of acces-
sion not requiring ratification, or of ratification, have
definitely become parties to the treaty ? Or does that
right belong also to States who have signed or acceded
subject to ratification, or who merely have the right,
as yet not exercised, to do so ? The considerations
militating against giving the inarticulate mass of
States — often comprising all the Members of the
United Nations or even a potentially larger number of
States — who are not bound by the treaty the right to
prevent reserving States from becoming parties to it,
have already been referred to. Similarly, as previously
pointed out, if the number of States whose final
participation is required for the purpose of the treaty
entering into force is small — in the case of the Geneva
Conventions of 1949, which were signed by sixty-one
States, that number was laid down as two — the
result may be that, whether the principle of unanimity
of consent or some kind of majority decision to reserva-
tions is adopted or accepted, these States may acquire
a power of decision of transcending consequences for
the treaty as a whole.

20. Finally, if the principle is adopted that only
States who have definitely become parties to the treaty
may effectively object to reservations, there arises the
further question whether those States must have finally
accepted the treaty without any reservations in order to
be entitled to exclude States who wish to become parties
subject to reservations. For it may be argued that it
is only the State whose participation is not in question
who is entitled to question — and to nullify — the
participation of others. Such an argument may not
be altogether without force.

21. Paragraphs 2-4 of this draft of article 9 attempt
to provide an answer to these difficulties by way of the
following solution:

72 Annex 123 to the written statement of the United
States of America before the International Court of
Justice in connexion with the advisory opinion on the
Genocide Convention (I.C.J. Reservations to the Convention
on the prevention and punishment of the crime of Genocide,
Pleadings, Oral Arguments, Documents, p. 185). This was
also the attitude of the Government of Guatemala (ibid.,
p. 166). The attitude finally adopted by Ecuador left
room for some uncertainty. On 21 March 1950 the Assis-
tant Secretary-General addressed a letter to the Govern-
ment of Ecuador drawing attention to a previous commu-
nication of that Government in which it stated that
Ecuador had no objection to make concerning the submis-
sion of reservations by the Union of Soviet Socialist
Republics and some other States but that " at the same
time, it expresses disagreement with the content of these
reservations ". In answer to a request from the Assistant
Secretary-General for clarification of that statement the
Government of Ecuador replied that it " is not in agree-
ment with these reservations and that therefore they do
not apply to Ecuador " (ibid., pp. 153, 154).

(a) Within a period of three years subsequent to the
treaty having entered into force all the parties which
have finally accepted the obligations of the treaty
— with or without reservations of their own — are
given an opportunity to declare whether they object
to the reservations appended by other States and, if
they do, what effect they wish their objection to
produce. They may expressly or tacitly, i.e., by
failing to object, agree to the reservations; or they may
adopt the position that the reservations are in their
view so objectionable and contrary to the purpose and
spirit of the treaty that the reserving States cannot,
unless they abandon their reservations, become parties
to the treaty; or they may declare — although this
would in any case be the result —• that while not oppos-
ing the participation of a reserving State in the treaty,
they will not consider themselves bound by the treaty,
in relation to that State, with regard to the operation
of the particular clause in respect of which a reserva-
tion has been made. If less than one-third of the num-
ber of States which at the end of that period have
finally undertaken the treaty obligation in question,
with or without reservations, object to the reserving
State becoming a party to the treaty, then that State
will be considered a party — subject to the right of
the other parties not to regard the treaty as operative
as between themselves and the reserving State with
respect to the clause covered by the reservation.
Thus, at the end of the three years' period it will be
possible to ascertain whether the treaty has definitely
entered into force by having secured the final adherence
of the required number of States. After the end of
that period, in case a further number of States assume
the obligations of the treaty subject to reservations,
the question whether they can be regarded as contract-
ing parties will be determined in the same manner
— the parties up to date having an effective right of
decision.

(b) It will be noted that, according to the solution
here advanced, unless at least one-third of the number
of the parties object to the reserving State becoming a
party to the treaty, that State would become a party
to the treaty not only in general but also in relation to
all other parties. This would mean that no party
would be in a position to declare that it does not
consider itself bound by the treaty in relation to the
reserving State — although it would still be in the
position to insist that it will not apply the particular
clause in relation to the reserving State. That solu-
tion would eliminate what some consider to be a serious
defect in the " American " system, namely, that a
State which is a party to the treaty in general may not
be a party to it in relation to some of the other parties
(which may in extreme cases mean that a State is a
party to the treaty in general although it is in effect a
party to it only in relation to one State) — a situation
which many regard as illogical or, in any case, undesi-
rable. It is possible that that criticism is not abso-
lutely decisive. However, it is a criticism which is of
sufficient weight to justify the solution here proposed.

Alternative draft B

IS, in any case where a multilateral treaty does not
expressly prohibit or limit the faculty of making reser-
vations, a State signs, ratifies, accedes to or otherwise
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aceepts the treaty subject to a reseryation or reserva-
tions limiting or otherwise varying the obligations
-of any article or articles of the treaty, the following
procedure shall apply in the absence of any other
provisions in the treaty:

1. The text of the reservations received shall be
-communicated by the depositary authority to all the
interested States. If, on the expiry of a period of three
months following the receipt of such communication,
an interested State does not notify the depositary
authority that it disagrees with their reservation, it
shall be deemed to have accepted it.

2. Unless, after an interval prescribed by the con-
vention, two-thirds of the States qualified to offer
objections have accepted the reseryation, the reserving
State, if it maintains its reservation, will not be con-
sidered a party to the treaty.

3. If two-thirds or more of the States referred to
in paragraph 2 agree to the reservation, the reserving
State will be considered a party to the treaty subject
to the right of any party not to apply to the reserving
State the provision of the treaty in respect of which
a reservation has been made.

Comment

1. This alternative draft follows the preceding draft
with regard to its principal aspect, namely, inasmuch
as it does not accept the principle to unanimous consent
to reservations and considers the consent of at least
two-thirds of the total number of interested States
to be sufficient for the purpose. To that extent the
general observations of the comment appended to the
previous draft apply also to draft B.

2. On the other hand, the present draft B attempts
to avoid the complications, admittedly serious, invol-
ved in the previous scheme which is based on the notion
of the treaty entering into force provisionally regard-
less of any reservations made to it by the parties. It
also leaves it, to some extent, to the treaty to deter-
mine who are the " interested States ", i.e., the States
qualified to offer objections to the reservations — pro-
vided that a period is set within which objections may
be raised. The practical effect would be that in most
cases the treaty would enter into force on the date or
event specified for the reason that the required number
of States would ratify or otherwise finally accept
the treaty without reservations. In cases in which
that did not happen the entry into force would be
delayed until the number of ratifications (or its equi-
valent), unaccompanied by reservations — or accompa-
nied by reservations subsequently agreed to by the
qualified States — reaches the number required by the
treaty. This might mean a considerable delay in its
entry into force. A further complication might arise
if one of the " qualified States ", i.e., the States quali-
fied to make objections to reservations, itself made
reservations subsequently objected to by others.
In that case the objection of that State would be
immaterial if its own reservations were objected to
by one-third or more States and if, as a result, it did
not become a party to the convention.

3. The central idea underlying this scheme would be
substantially clarified if the treaty were to provide

expressly that the " qualified States " are those only
which themselves ratify or otherwise finally accept
the treaty within the period prescribed by the treaty.
Alternatively, following the recommendation made by
the Commission in 1951, it could be provided that the
objection of a mere signatory (or a State entitled to
accede) ceases to be valid if that State does not ratify
the treaty within a prescribed period.

Alternative draft C

If, in any case where a multilateral treaty does not
expressly prohibit or limit the faculty of making
reservations, a State signs, ratifies, accedes to or
otherwise accepts the treaty subject to a reservation
or reservations limiting or otherwise varying the
obligations of any article or articles of the treaty the
following procedure shall apply in the absence of any
other provisions in the treaty:

1. The parties or the organ of an international
organization responsible for establishing the text of
the treaty shall designate a committee, appointed in
a manner to be agreed by them, competent to decide
on the admissibility of reservations made by any
Government subsequent to the establishment of the
text of the treaty.

2. The text of the reservations received shall be
communicated by the depositary authority to all the
interested States. If, on the expiry of a period of
three months following the receipt of such communi-
cation, an interested State does not notify the deposi-
tary authority that it disagrees with the reservation,
it shall be deemed to have accepted it.

3. If a reservation is objected to by a State qualified
to object, then it shall be competent for the committee,
at the request of the State making the reservation,
to decide whether the reservation is admissible. If
the reservation is declared inadmissible then the State
in question cannot become a party to the treaty if it
maintains the reservation.

Comment

1. The main provision of this alternative draft is
self-explanatory. It confers upon a standing committee
designated by the States or the international organ
which have established the text of the treaty the power
to decide upon the admissibility of a particular reserva-
tion. Proposals of this character have been made in
the past.73 If adopted, it would eliminate the diffi-

73 A suggestion on these lines was made in 1932 by
Sir Arnold McNair with regard to reservations to Inter-
national Labour Conventions concerning points " of
minor discrepancy " between the Convention and national
laws. The International Labour Office did not accede
to the suggestion. It may be convenient to reproduce the
proposal in full:

" 7. To put my suggestion into concrete form, it is
this — that every convention, and, upon its periodical
revision, every revised convention, shall contain a
clause running somewhat as follows:

" 'In order to obviate difficulties in the way of
ratification arising from points of minor discrepancy
between the text of this convention and the text of
national laws or decrees in existence or to be passed
to give effect to this convention each Member may
submit to the Reservations Committee of the Conference
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culties connected both with the entry of the treaty
into force and with the complications arising out of
the necessity for an individual decision by States.

2. The procedure as here proposed contains no
answer to the question who are the States qualified
to object to a reservation. That answer would be
simplified — in fact, the necessity for it would be
removed altogether — if it were provided that the
committee should decide on the question of the admis-
sibility of the reservation regardless of whether an
objection has been raised against it.

3. It is not considered necessary to elaborate the
details or possible variations of the solution here out-
lined, for instance, whether the committee should be the
regular body to decide on the admissibility of reserva-
tions or whether it should act only if objection is raised
by a State (a variation which would immediately raise
the question as to what categories of States are entitled
to object); whether the decisions of the Committee
should be by a majority, and what kind of majority;
whether it should be composed of the States designated
or of independent persons appointed by them; and
many others. Should a solution on these lines recom-
mend itself to Governments, further consideration
might be given to an elaboration of the requisite
procedure.

4. The advantages of simplicity and expedition
which characterize this particular solution may be
considered by some to be so obvious as to outweigh
any disadvantages or doubts inherent in it. Of these
the most important is the possible — and perhaps
natural — reluctance of governments to confer upon a
body over which they would have no control the essen-
tially discretionary power to decide on modifications
in the contents of the treaty in matters which may

the text of any reservation which it may desire to
make. The Reservations Committee shall take such
proposed reservations into consideration, and if, acting
by a majority of not less than two-thirds, they are of
opinion that the reservation is reasonable having
regard to the legal system and other circumstances
prevailing in the country of the Member proposing it,
and can be permitted without endangering the unifor-
mity of the application of this convention, they shall
notify their assent to the Member. Thereupon a
ratification to which such reservation is attached shall
become effective unless and until it shall be disallowed
by the General Conference of the Organization at the
session next ensuing.'

" 8. Further, it would be necessary for the Confer-
ence to constitute a Reservations Committee on some
such basis as the following:

" 'The Reservations Committee shall be a standing
committee of the Conference, consisting of six members,
of whom four shall be permenent members (two being
government delegates, one other being a delegate
representing employers, and one other being a delegate
representing workers) and two shall be non-permanent
and appointed ad hoc by the Governing Body and
having special technical knowledge with reference
to each convention.'" (I.C.J., Reservations to the
Convention on the prevention and punishment of the
crime of Genocide, Pleadings, Oral Arguments, Documents,
p. 259).

The Protocol to the Convention for the Simplification of
Customs Formalities of 3 November 1923 empowered the
Council of the League of Nations to decide upon the
admissibility of certain reservations after consulting a
body of experts to be appointed by it.

refer to fundamental aspects of its provisions and
which do not admit of an answer by reference to ascer-
tainable legal standards. This latter consideration
may be held to apply, for instance, to the test laid down
by the International Court of Justice in its advisory
opinion on the reservations to the Genocide Conven-
tion, namely, the test of compatibility with the purpose
and object of the convention. It is clear that any
reservation to a particular clause is incompatible
with the purpose and object of that clause. The
question to be answered, therefore, is whether that
particular clause constitutes an essential object and
purpose of the treaty. Thus an article conferring upon
the International Court of Justice jurisdiction in
disputes relating to the interpretation or application
of the treaty may be regarded by some as of a purely
procedural character separable from the main purpose
of the treaty. Others may regard that jurisdictional
clause as being of the very essence and the principal
raison d'Stre of the treaty — particularly if its substan-
tive provisions are in fact no more than declaratory
of the general legal and moral sentiment of the contract-
ing parties. It is difficult to visualize any legal answer,
which is not purely subjective in nature, to questions
of this character. However, this very circumstance
may militate in favour of entrusting the power of
decision on this question to an organ which is partly
expert and partly political in its composition.

Alternative draft D
If, in. any case where a multilateral treaty does not

expressly prohibit or limit the faculty of making
reservations, a State signs, ratifies, accedes to or
otherwise accepts the treaty subject to a reservation
or reservations limiting or otherwise varying the
obligations of any article or articles of the treaty
the following procedure shall apply in the absence of
any other provisions in the treaty:

1. The parties or the organ of an international
organization responsible for establishing the text of the
treaty shall request the International Court of Justice
to designate under its Rules a Chamber of Summary
Procedure to decide on the admissibility of reservations
made by a Government subsequent to the establishment
of the text of the treaty.

2. The text of the reservations received shall be
communicated by the depositary authority to all the
interested States. If, on the expiry of a period of
three months following the receipt of such communi-
cation, an interested State does not notify the deposi-
tary authority that it disagrees with the reservation,
it shall be deemed to have accepted it.

3. If a reservation is objected to by a State qualified
to object, then it shall be competent for the Chamber
of Summary Procedure, at the request of the State
making the reservation, to decide whether the reser-
vation is admissible. If the reservation is declared
inadmissible then the State in question cannot become
a party to the treaty if it maintains the reservation.

Comment

As in the case of draft C, the main provision of the
present alternative draft D is self-explanatory. Its
object is to confer upon a Chamber of Summary
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Procedure, to be constituted by the International
•Court of Justice under its rules, the power to decide
upon the admissibility of a reservation either in the
first instance or by way of appeal against the rejection
•of the reservation by any of the parties (or potential
parties) to the treaty. A solution on these lines has a
number of features in common with that proposed in
draft C. It is in some respects open to the same doubts.
But there is attraction in the idea that disputes of this
nature — to some extent there are present the elements
of a dispute in a situation in which a State puts forward
-a contested claim to be entitled to append a reserva-
tion — should be decided by a body of permanent
•composition and of acknowledged independence, and
which is capable, by virtue of the continuity of its
practice, of developing standards of general applica-
tion. This is so although, essentially, the question of
the admissibility of a particular reservation is probably
not of a legal character but calls for a decision of a
legislative nature. However, there would seem to be
no reason why a permanent and authoritative body
should not make a weighty contribution, in addition
to solving concrete difficulties, to developing legisla-
tive standards of value. In so far as a particular
reservation involves the issue of its compatibility with
the general object and spirit of the treaty it raises the
question whether the right to append reservations has
been exercised in good faith. As such it is a question
of fact which is not outside the proper province of the
judicial function. As in the case of a standing commit-
tee designated bu the signatory States, as outlined
above in draft C, recourse to the summary procedure
of the Court might — to an even larger extent — pro-
vide a solution conspicuous for its simplicity and expedi-
tion. Inasmuch as it could be adopted within the
framework of a general codification of the law of
treaties it would render unnecessary the creation of a
special body for every treaty. Nor would it throw
an undue burden upon the Court as a whole. The
acceptance of such a function by the Court would be
in keeping with its readiness in the past to assist in the
settlement of disputes in cases not calling for the exer-
cise of the judicial function proper.

Note

(1) The length of the comment to this article exceeds
considerably that to other articles of the present draft.
This is so not only on account of the complexity of the
subject but also because the various solutions formu-
lated in the article de lege ferenda differ from those
adopted in the past by Governments and official
bodies, as well as by the Commission itself. For this
reason the special Rapporteur considered a fuller
elaboration of the comment to be appropriate.

(2) The nature of the subject explains also why the
Special Rapporteur has adopted the method of present-
ing a number of alternative solutions, without express-
ing an obvious preference for any of them. The Special
Rapporteur is of the opinion that the formulation of
principles to be adopted on the subject comes within
the purview of the task of the Commission connected
with the codification of the law of treaties after it has
laid down what is still the existing law. Various
Governments represented at successive sessions of the
General Assembly have voiced the view that the

Commission should devote, in connexion with its
work on treaties, further consideration to the matter.
In presenting in 1951 its report, which was based on
the predominant doctrine of the requirement of unani-
mous consent, the Commission probably envisaged
its task in the matter as being limited substantially
to codification of the existing law. The conclusions
of the report, thus conceived, did not prove acceptable
to a large majority of States represented at the Sixth
Session of the General Assembly in 1951. In the view
of the Special Rapporteur, even prior to the contro-
versy brought about by the reservations to the Genocide
Convention, it was felt increasingly that the doctrine
of unanimous consent was not free from difficulties.
Sir William Malkin, writing on the subject in 1926,
while still adhering to the view that every reservation
must be the subject of definite acceptance by other
signatories,74 welcomed developments tending to miti-
gate the rigidity of the then existing system and to
ensure " the acceptance of reservations which are
consistent with the intentions of the original signatories
but no others ".76 Having regard, apart from the
inherent shortcomings of the traditional view, to the
growing flexibility of the procedure of concluding
treaties and the present unwillingness of many
— perhaps a majority of — Governments to accept the
unanimity principle in the matter, the subject of
reservations lends itself to a combination of two
methods, of codification and development, open to the
Commission by virtue of its Statute. The various
alternative drafts of article 9 are drafted on that
assumption. The argument that the principle of
unanimous consent has operated satisfactorily in the
past is, perhaps necessarily, inconclusive. It is not
easy to assess to what extent the frequent absence of
ratification of numerous conventions on the part of a
large number of States — occasionally to the point of
causing the convention not to enter into force — was
due to the operation of the rule of unanimous consent
and to the resulting difficulty of making reservations.
The Hague Convention of 1930 relating to Conflicts
of Nationality Laws did not secure wide acceptance
although it provided that the parties may, when
signing, ratifying, or acceding, attach reservations to
all substantive provisions of the Convention." On the
other hand, it may not be easy to accept the view that
the principle of unanimous consent did not give rise
to difficulties. The existence of these difficulties
explains the discussions, before the League of Nations

74 In British Year Book of International Law, vol. 7
(1926), p. 160. Similarly, Mr. Jenks, writing in 1945,
pointed to the " marked tendency, in the case of instru-
ments negotiated under the auspices of the League of
Nations, to endeavour to expedite their acceptance by the
inclusion of provisions designed to facilitate the accep-
tance of reservations by relaxing the ordinary rule of
international law that an instrument cannot validly
be accepted subject to a reservation unless the reservation
is accepted by all the parties to the instrument " (Ameri-
can Journal of International Law, vol. 39 (1945), p. 167).

76 Lot. cit., p. 162.
76 There are other instances of treaties allowing in

advance reservations of wide and almost unlimited scope.
Thus the Convention of 14 September 1939 on the Status
of Refugees Coming from Germany provides that " the
High Contracting Parties may make reservations concern-
ing articles contained in chapters to which their obliga-
tions extend" (M. Hudson, International Legislation,
vol. 8, p. 32).
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and elsewhere, of this question in the period preceding
the establishment of the United Nations.

(3) For reasons which appear in the comment, none
of the schemes here outlined follow that aspect of the
so-called " American system ", as adopted in 1938,
which recognizes the possibility of a State being a
party to a treaty in relation to some but not to other
States. As already pointed out, that feature of the
American system is not without precedent. However,
it is probable that decisive weight must be attached
to the view that a system of that nature detracts from
the unity of the treaty; that it transforms it, in many
respects, into a loose combination of bilateral agree-
ments; and, above all, that it has hardly any applica-
tion to treaties which, in fact, do not create rights
and obligations as between the parties but which are
intended to establish an absolute obligation of all
parties."

(4) Any procedural regulation of the subject of
reservations within a general codification of the law
of treaties must be purely optional in character. It
must remain open to the parties, in conformity with
the recommendation made in the report of the Commis-
sion in 1951 '8 and approved by the resolution of the
General Assembly of that year, to adopt any other

" As with regard to the system ol unanimous consent
so also with regard to the " American system " divergent
views have been expressed as to the success of its opera-
tion. The Department of International Law and Orga-
nization in the Pan-American Union has stated that that
practice is well adapted " within the limited inter-
American system " and that it has successfully operated
within that sphere. " The Pan-American Union proce-
dure is believed to be best adapted, within the limited
inter-American regional system, to increasing the number
of ratifications and widening the use of treaties both for
purposes of a contractual character and for the develop-
ment of general principles of international law. Thus
far it has not had the effect, to which it might logically
have given rise, of creating confusion in respect to the
obligations of the various treaties which have been
entered into. Whether the procedure is as well adapted
to the larger organization of the United Nations, in
which law-making treaties may be expected to play a
larger part than in the inter-American regional system,
is a question apart from the scope of the present memo-
randum." (I.C.J., Reservations to the Convention on the
prevention and punishment of the crime of Genocide,
Pleadings, Oral Arguments, Documents, p. 20.) In his
article on " Reservations to Multilateral Conventions "
Mr. Fitzmaurice has adduced impressive evidence of the
dissatisfaction, among some American countries, with
the operation of the system (International and Compara-
tive Law Quarterly, vol. 2 (1953), pp. 20-22). The follow-
ing quotation, included in that article, from a report of an
(apparently different) organ of the Pan-American Union
is of interest: " The absence of a definite criterion as to
the effect of reservations made at the time of signature . . .
has given rise to various interpretations so different from
one another in some cases — as in that of the Economic
Agreement of Bogota — that they have made the instru-
ment impracticable because no State considers it wise
to ratify a multilateral agreement whose application
varies with each country as a result of numerous reserva-
tions." (ibid., pp. 20-21.)

'• The Commission suggested that " the organs of the
United Nations, specialized agencies and States should,
in the course of preparing multilateral conventions,
consider the insertion therein of provisions relating to the
admissibility or non-admissibility of reservations and to
the effect to be attributed ot them " (A/1858, para. 33,
in Yearbook of the International Law Commission, 1951,
vol. II, p. 130).

provisions governing the matter. They may provide-
that no reservations shall be admissible, or that
reservations shall not be admissible with regard to
specified articles. The relevant article of a code-
would merely lay down what, in the absence of regula-
tion by treaty, shall be the procedure governing the-
subject. Of necessity, that article must be of a
general character. It cannot take full}' into account,
the fact of the wide diversity of treaties. Thus there-
may be a clear difference, for the purpose of reserva-
tions, between a humanitarian treaty, such as the
Genocide Convention, and a treaty of a political or
economic nature in which reciprocity and uniformity
of obligations may be an essential feature of the
arrangement. In such cases it may be particularly
desirable that the treaty should contain detailed
provisions as to the admissibility and the effect of
reservations. An article of a Code of the Law of
Treaties is not the most suitable medium for impressing
upon governments the desirability of incorporating
such detailed regulation. That purpose may be partly
achieved by reiterating, in connexion with the codifi-
cation of the law of treaties, the resolution of the General
Assembly on the subject.

(5) Whatever scheme is eventually adopted, it is.
probable that the function of the depositary authority
will have to be of a purely administrative nature. It
will have to be relieved of any responsibility for decid-
ing on the question whether, having regard to the
reservations appended, the treaty has entered into
force. Its function would be limited to that of receiv-
ing the declarations, varying in form, of acceptance
of treaty obligations; communicating them, and any
reservations attached to them, to the Governments
concerned; and, if necessary, obtaining a clarification
of any statements or declarations made by Governments
in this connexion. This would apply also to the ques-
tion whether any particular statement or declaration
does or does not constitute a reservation.'9

'» It may be noted in this connexion that there is no
compelling reason to regard as reservations such declara-
tions as merely limit the effect of a provision of the
treaty. As Professor C. Hyde has put it: " The practice
of States seemingly rejects the conclusion that a reserva-
tion must be confined to a proposal or condition that
lessens the scope of burdens set forth in a text in relation
to the reserving State. There are instances where a reser-
vation has served to modify by enlargement obligations
to be borne by other parties or prospective parties in
relation to the reserving State." (C. C. Hyde, International
Law (2nd ed., Boston, 1945), vol. 2, p. 1435.) The ques-
tion whether a declaration amounts to a reservation is
independent of the designation given to it by the declaring
State. The United States of America signed in 1938 a
number of International Labour Conventions subject
to " understandings " which were made a part of the
ratification. Ir was stated on that occasion by the
United States that " these understandings are deemed
not to be reservations which would require the acceptance
of the other governments, but to be merely clarifications
of definitions to show that the definitions accepted by the
United States of America are in fact those that were in-
tended by the Conference." The formal notification was
made " subject to the understandings hereinafter recited
and made part of this ratification " (Official Bulletin of
the International Labour Office, 23 (1938). No. 4, pp. 128-
136). Hackworth's Digest of International Law (1943),
vol. 5, pp. 144-153, contains an interesting section on
" Understandings Short of Reservations".
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Part III

Conditions of validity of treaties

Section I
Capacity of the parties and of their agents

Article 10

Capacity of the parties
An instrument is void as a treaty if concluded in

disregard of the international limitations upon the
•capacity of the parties to conclude treaties.

Comment

1. This article overlaps to some extent with article 1
{which contains the definition of a treaty) and article 16
(which lays down that a treaty is void if its performance
involves a breach of a treaty obligation previously
undertaken by one or more contracting parties). It
is thus probable that the present article may be of a
somewhat residuary character and, to that extent, of
limited practical importance. Moreover, one of the
main difficulties which surround this subject is the
fact that while in municipal law the contractual capa-
city of persons is defined by overriding rules of law, in
the international sphere the requisite status may be
conferred by the very fact that an instrument claimed
to be a treaty is concluded by an indisputably sovereign
State with an entity whose legal status has hitherto
been doubtful. A further difficulty is due to the cir-
cumstance that the question covered by the present
article does not seem to have received either judicial
consideration or any frequent or uniform treatment,
justifying the drawing of confident conclusions, on
the part of Governments.

2. The following entities whose capacity to conclude
a treaty may be controversial come within the purview
of the present article:

(a) Dependent States, in particular Protectorates;
(b) Subordinate States such as member States of

Federal States;
(c) Sovereign States whose contractual capacity is

limited as the result of the conferment of a certain
status, as in the case of neutralized States;

(d) Sovereign States whose freedom to contract has
been limited as the result of the assumption of interna-
tional obligations in specified spheres;

(e) International organizations inasmuch as their
contractual capacity is limited by the scope of the
powers assumed by them in their constitutions.

These five categories may now be considered in turn.

3. Dependent States, in particular Protectorates. Pro-
tectorates to which reference is made here are States
— and they are States probably also in contemplation
of international law — which, although normally
represented in the field of international relations by the
protecting States, have a separate administrative
existence and distinct degree of autonomy.80 There is

80 This rules out political communities such as the
British colonial protectorates — although the borderline
between the latter and ordinary protectorates is somewhat
elastic. Thus in the case of the Duff Development Company

an occasional tendency to assume that such States,
" not being members of the international community ",
possess no power to conclude treaties. That statement,
which is probably inaccurate, seems to beg the question.
The status of a political entity as a member of the
international community depends upon various factors,
including the capacity to conclude treaties. This does
not necessarily mean that the capacity to conclude
treaties depends on the status as a member of the
international community. It is probably more accurate
to say that, unless the contrary is expressly provided in
the treaty establishing the protectorate, the protected
State does possess capacity to conclude treaties
— at least with the consent of the protecting State.
Thus, for instance, while France signed the Interna-
tional Sanitary Convention of 21 June 1926 (M. Hudson,
International Legislation, vol. 3 (1925-1927), p. 1903)
on her own behalf and on behalf of a number of her
possessions and mandated territories, Tunisia and
Morocco were separate parties to that Convention.
Similarly, the Convention of 5 June 1935 concerning
Unification of Methods of Analysis of Wines in Inter-
national Commerce included among the parties thereto
the Sultan of Morocco and the Bey of Tunis signing
in their own name (ibid., vol. 7, p. 89). This was also
the case with regard to the International Convention
for the Protection of Industrial Property of 2 June 1934
(ibid., vol. 6 (1932-1934), p. 870). Other numerous
examples of the exercise of the treaty-making power
of Protectorates can be quoted.81 In addition, treaties
are often concluded, subsequent ot the establishment
of the Protectorate, between the protecting and the
protected States. Thus the Treaty of 8 June 1883
between France and Tunisia confirmed the Treaty
of 12 May 1881 establishing the protectorate and
provided for internal reforms and French financial
assistance to Tunisia. Various treaties and agreements
— which subsequently gave rise to the advisory opi-
nion of the Permanent Court of International Justice
in the matter of the Jurisdiction of Danzig Courts
(Publications of the P.C.I.J., Series B, No. 15) — were
concluded between Poland and Danzig.82

While therefore the general capacity of a protected
State to conclude treaties is not at issue, the question
which arises under the present article is that connected
with any express limitation or exclusion, by the treaty
establishing the protectorate or any subsequent treaty
with the protecting State, of the right of the protected
State to conclude treaties. Thus in the Treaty of
3 August 1881 with the Transvaal Great Britain re-
served for herself the " control of the external relations

Ltd. v. Government of Kelantan [1924] A.G. 797 the
British Foreign Office informed the Court that Kelantan
was an independent State notwithstanding the fact that
by virtue of an agreement regulating the relations between
the United Kingdom and the State of Kelantan-the latter
undertook to have no political relations with any foreign
Power except through the medium of the Government of.
the United Kingdom and to follow, in all matters of
administration, the advice of an adviser appointed by the
Government of the United Kingdom. In the same agree-
ment the United Kingdom undertook not to interfere
with the internal administration of Kelantan save in
certain exceptional contingencies.

81 For some of them see Hackworth, Digest of Inter-
national Law, vol. 5 (1943), p. 154.

88 And see for other instances the comment to article 1
above.
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of Transvaal including the conclusion of treaties ".
Similarly, article 104 (b) of the Treaty of Versailles
and the Convention of Paris of 9 November 1920
between Poland and Danzig provided that the former
shall undertake the conduct of the foreign relations of
Danzig — a provision which the Permanent Court of
International Justice described as constituting an
organic limitation and essential feature of the political
structure of Danzig (Publications of the P.C.I.J.,
Series B, No. 18, p. 11). In some cases, as in the
Treaties of France with Morocco (30 March 1912),
Tunisia (12 May 1881) and Monaco (17 July 1918),
the conduct of international relations of the protected
States was subject to an " entente prealable " with
France. It is with regard to treaties concluded by the
protected State in disregard of such limitations that
the question arises as to the validity of the treaty thus
concluded. There is some authority in support of the
view that such treaties are void. Hall says: " All
contracts therefore are void which are entered into by
such [protected] States in excess of the powers retained
by, or conceded to, them under their existing relations
with associated or superior States." (International
Law (8th ed., Oxford, 1924), p. 380.) In an Opinion of
the British Law Officers of the Crown of 27 April 1896
(reported in Sir Arnold McNair's The Law of Treaties
(op. cit, p. 139)) the view was espressed that a treaty
concluded by the South African Republic in disregard
of the Treaty of 1881, referred to above, with Transvaal
was invalid. They admitted that the offending treaty
— a treaty of extradition — was not " in itself of
great importance", but held that " the principle
involved is obviously of the utmost gravity " (p. 140).
In 1908 the Acting Secretary of State of the United
States stated in his instructions to the American
Ambassador to Turkey as follows: " A State proposing
to enter into treaty relations with another State which
is not fully sui juris, a State whose personality is in
any way incomplete or abnormal, by reason, for in-
stance, of its dependence in any from upon another
State or its membership of a larger unit such as a
Federal State, is deemed to have notice of its deviation
from normal and complete capacity and must satisfy
itself that the proposed treaty falls within the limited
capacity of the other contracting State. Treaties
made by such States in excess of their capacity are
void " (Hackworth, Digest of International Law, vol. 5
(1943), p. 153).

On the other hand it has been suggested that treaties
concluded by a dependent State in disregard of its
contractual capacity are merely voidable — apparently
at the option of the protecting State. Thus Sir Arnold
McNair while stating that the British Government had
had no opportunity to pronounce itself on the question
and that the question does not admit of a general
answer, suggests that where " the dependent State is
allowed to conclude treaties subject to the communica-
tion of them to the dominant State and to the latter's
veto within a certain period, it would seem probable
that the former's treaties are only voidable, being
made subject to a resolutive condition, and are valid
until timously vetoed " (op. cit., p. 138). Professor
C. Hyde, in a somewhat inconclusive treatment of the
subject, seems to have suggested that treaties here
under discussion are not necessarily " without any
legal value " and that they are voidable rather than

void.8* (International Law, op. cit, 2nd ed., vol. I I ,
p. 492). It is submitted that, in this case, the distinc-
tion is probably without a practical difference. In
general, the matter must be regarded as governed by the
overriding principle — elaborated below in article 16 —
that treaties concluded in violation of previous treaties-
are void. Any mitigation of that principle must be
based on the fact of the implied consent, manifested
through absence of protest, on the part of the protect-
ing State. When such protest occurs it is sufficient to
render the treaty void and as such unenforceable. As,
the question is one of status imposed not as the result
of any general operation of a rule of law but in conse-
quence of a — usually bilateral — treaty, it is probably
unnecessary in this case to follow what is apparently
the correct logical conclusion and to hold that a treaty
concluded in disregard of the contractual capacity of
the dependent State is unalterably and irremediably
void. It is preferable to regard the absence of protest
on the part of the superior State as equivalent to
acquiescence amounting to a renunciation of the
limiting provisions of the original treaty. If that is so,
the question of its violation, whit the resulting invali-
dity of the subsequent treaty, no longer arises. In the
absence of such acquiescence the treaty must be
regarded as void. The question whether the treaty
concluded in disregard of the dependent status of a
party is voidable at the option of the other party to
the subsequent treaty, who — for excusable reasons —
had no knowledge of the limitation, is too theoretical
to require detailed treatment.

4. Subordinate, in particular member states of federal
states. It might be maintained that no question of
validity of treaties concluded by members of Federal
States can in fact arise on the international plane for
the reason that such subordinate States, not being
States in the sense of international law, cannot conclude
international treaties. As pointed out above in the
Comment to article 1, such argument cannot be re-
garded ashelpful. According to the constitutions of a
number of countries State members of Federal States
are authorized to conclude treaties. Thus an amend-
ment of 1 February 1944 to the Constitution of the
Union of Soviet Socialist Republics confers on each
Republic of the Union " the right to enter into direct
relations with States, to conclude agreements with
them, and to exchange diplomatic representatives
with them " (Law on the Granting of Authority to the
Union Republics in the Sphere of Foreign Relations).
In pursuance of that law the Ukrainian S.S.R. and
the Byelorussian S.S.R. became separately Members
of the United Nations. They have become, in their
own name, parties to numerous multilateral Conven-
tions. Article 32 of the Constitution of Western
Germany of 1949 provides that in so far as the member

88 The circumstance — to which Professor Hyde
attached importance — that the protests of the superior
State have often remained without effect is probably
only of limited legal relevance. In some cases, these
protests were not, it appears, well founded in law. Thus
with regard to Bulgaria — with regard to which occasional
protests were made by her Turkish suzerain against the
exercise by her of the treaty-making power — British Law
Officers held in 1894 that the limitations imposed upon
Bulgaria in the Treaty of Berlin did not make it improper
for the British Government to conclude a treaty with her
(McNair, op. cit, pp. 141-144).
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'States (Lander) are competent to legislate they may,
with approval of the Federal Government, conclude
treaties with foreign States.84 Article 78 of the Weimar
Constitution of 1919 was to the same effect. Article 9
•of the Swiss Constitution of 1848 conferred upon the
•Cantons the power to conclude treaties with foreign
States on the subject of public economy, relations with
neighbouring States and police matters along the border
provided that they are not incompatible with the
interests of the Confederation or the rights of other
Cantons. It appears that treaties of this description
have been concluded between Swiss Cantons and
German States.85 It is believed that treaties thus
concluded by State members of Federal States are
treaties in the meaning of international law. They
are treaties in the contemplation of the present article
10 of this draft. They are concluded in conformity
with the contractual capacity, as required by inter-
national law, of the member States in question.
International law authorizes States to determine
the treaty-making capacity of their political sub-
divisions. The conferment, by the constitutional law
of the Federal States in question, of the treaty making
capacity upon their member States amounts, upon
analysis, to a delegation of that power on the part of
the Federal State. This fact is emphasized by the
occasional requirement of express authorization by
the Federal authority and of conformity with the
interest of the other members of the Federation.

On the other hand, in the absence of such authority
conferred by federal law, member States of a Federa-
tion cannot be regarded as endowed with the power
to conclude treaties. For according to international
law it is the Federation which, in the absence of pro-

8< Kraus, " Die Zustandigkeit der Lander der Bundes-
republik Deutschland zum Abschluss von Kulturabkom-
men mit auswartigen Staaten nach dem Bonner Grund-
gesetz," in Archiu des Volkerrechts, vol. 3 (1915-1952),
pp. 414-427.

84 In 1874 Baden and Basle concluded an agreement
providing for the establishment of a ferry. In 1907 Basle-
Land and Aargau concluded an agreement with Baden for
the establishment of a hydro-electric plant. In 1935
Bern and Neuchatel concluded agreements with France.
See generally on the subject E. His in Revue de droit
international et de la Ugislation comparie (1929), pp. 454-
479.

The Joint Resolution of Congress of the United States
approved on 4 August 1947 in the matter of the Head-
quarters Agreement Act provides in section 4 as follows:

" Any States, or, to the extent not inconsistent with
State law any political subdivisions thereof, affected
by the establishment of the headquarters of the United
Nations in the United States are authorized to enter into
agreements with the United Nations or with each other
consistent with the agreement and for the purpose of
facilitating compliance with the same: Provided, that,
except in cases of emergency and agreements of a
routine contractual character, a representative of the
United States, to be appointed by the Secretary of
State, may, at the discretion of the Secretary of
State, participate in the negotiations, and that any
such agreement entered into by such State or States or
political subdivisions thereof shall be subject to approval
by the Secretary of State."

While this provision cannot be interpreted as conferring
upon States any treaty-making power proper, it is of
interest in this connexion as covering agreements which
are not of " a routine contractual character " and as
requiring the consent of the Secretary of State to what
persumably must be arrangements of a public law
character.

visions of constitutional law to the contrary, is the
subject of international law and international inter-
course. It follows that a treaty concluded by a mem-
ber state in disregard of the constitution of the Federa-
tion must also be considered as having been concluded
in disregard of the limitations imposed by international
law upon its treaty-making power. As such it is
not a treaty in the contemplation of international law.
As a treaty, it is void. Moreover, as unlike in the
case of protected States a State member of a Federa-
tion is not prima facie a subject of international law,
it would seem that there is in this case no question of
the treaty being merely voidable at the option of the
Federal State.

5. Limitation of contractual capacity of sovereign
states as the result of the creation of a certain status as in
the case of neutralized States. While the limitation,
by virtue of their status, of the contractual capacity of
dependent and subordinate States covers, as a rule,
the entirety of the treaty-making power, the latter
may be limited in a particular sphere in consequence
of conventional regulation amounting, within that
sphere, to the creation of a status. This applies, in
particular, to a neutralized State. The status of neutra-
lity consists, on the one hand, in the guarantee of
independence and integrity given to the neutralized
State, and — on the other hand — in the undertaking
of the latter to refrain, inter alia, from concluding
treaties calculated to jeopardize its neutrality and to
involve it in war. Switzerland being the only neutral-
ized State in existence,86 there is little practical impor-
tance attaching to the subject. In principle, however,
in so far as arrangements of that nature amount to
what has been described as an international settle-
ment 8' of an objective character — and they do so
to a large extent — they would seem to constitute a
limitation of contractual capacity in a way which
renders void treaties concluded in disregard of the
limitation thus accepted. This is so quite apart from
the fact that a treaty concluded by the neutralized
State in disregard of its voluntarily accepted obliga-
tions as a neutralized State probably falls under the
principle, formulated below in article 16, avoiding

»• Article 24 of the Lateran Treaty of 11 February 1929
between Italy and the Holy See provided that the Vatican
City shall in all circumstances be considered as neutral
and inviolable territory. It is doubtful whether that
article, incorporating a declaration to that effect issuing
from the Holy See, can be regarded as having the effect
of constituting the Vatican City a neutralized State.
There are clearly absent from this article the typical
elements of neutralization. With regard to Belgium and
Luxembourg it must be assumed that their neutralized
status has disappeared as the result of obligations under-
taken by their acceptance of the Charter of the United
Nations.

87 See the advisory opinion of the International Court
of Justice on the International Status of South West
Africa of 11 July 1950 where the Court held that " the
international rules regulating the Mandate constituted
an international status for the Territory recognized by all
Members of the League of Nations " (I.C.J. Reports 1950,
p. 132) See also for a similar explanation of the provisions
of the Treaty of Paris relating to the demilitarization of
the Aaland' Islands the Report of the Committee of
Jurists appointed in 1920 by the Council of the League of
Nations: Official Journal of the League of Nations, 1920,
Special Supplement, No. 3.
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treaties inconsistent with previous treaties.88 It may
be noted that the Treaty of 31 May 1867 which effected
the neutralization of Luxembourg and to which Belgium
was a signatory, provided expressly that Belgium
would not be one of the guaranteeing Powers on the
ground that she herself was " un £tat neutre ". Her
neutralized status was thus regarded as a reason for
her legal incapacity to undertake the obligation of a
guarantee.

6. Sovereign States whose freedom to contract has been
limited as the result of the assumption of international
obligations in specified spheres. It is probable that
this category of cases does not constitute a limitation
of contractual capacity. In a sense, every obligation
by which a State is bound by virtue either of customary
or conventional international law constitutes a limita-
tion of its contractual capacity inasmuch as henceforth
it is not lawful for it to conclude a treaty inconsistent
with its obligations. However, there seems to be no
warrant for stretching to that point the notion of
contractual capacity. Two examples may illustrate
the situation. The treaty of 22 May 1903 between
the United States of America and Cuba provided that
" the Government of Cuba shall never enter into any
treaty or other compact with any foreign Power or
Powers which will impair the independence of Cuba,
nor in any manner authorize or permit any foreign
Power or Powers to obtain by colonization, or for
military or naval purposes, or otherwise, lodgment in
or control over any portion of the said island ". It
might be said that the restrictions imposed upon Cuba
in that article were of such wide compass as to affect
her status in the sphere of her contractual capacity.
On the other hand, many may prefer the view that
although in the treaty of 1903 Cuba agreed not to
enter into treaties impairing her status as an indepen-
dent State, the treaty itself did not formally affect her
status •— including her contractual capacity — as a
State. Probably it is of no considerable legal conse-
quence which view is adopted, namely, whether a
treaty concluded in violation of the restriction imposed
is void on the ground of absence of contractual capacity
(either in general or within a limited sphere) or whether
it is void by virtue of the principle formulated below
in article 16, which nullifies treaties inconsistent with
former treaty obligations. The same applies to the
declaration, subscribed by Austria in a protocol signed
on 4 October 1922 which she undertook not to alienate
her independence and to abstain from any economic
or financial engagement calculated directly or indi-
rectly to compromise her independence. In its advisory

88 Sir Arnold McNair in The Law of Treaties, op. cit,
pp. 135-137 quotes a number of authorities in the form
of opinions of British law Officers of the Crown, which,
however, seem to be inconclusive and partly contradictory.
In a opinion given on 22 July 1872 the Law Officers
considered that the only consequence of a permanently
neutralized State entering into a treaty inconsistent
with its status would be the release of the guaranteeing
Powers from their obligations. Sed quaere, seeing that,
in addition to the guarantee, the status of neutrality is
also based on the obligation of the State whose indepen-
dence is guaranteed. On the other hand, in an opinion
given on 4 May 1871 the Law Officers held that the
accession of Luxembourg to the Germanic Confederation
" would be a violation of the Treaty of 1867 " on the part
of Luxembourg.

opinion given on 19 March 1931 (Publications of the
P.C.I.J., Series A/B, No. 41) the Permanent Court of
International Justice held that a customs union estab-
lished between Germany and Austria would not be-
compatible with the obligations of the protocol of 1922.
It must remain largely a question of terminology whe-
ther the obligations of Cuba and Austria, respectively,
under the treaties referred to above were such as to
umpair their contractual capacity (and, as the result,,
render void treaties concluded in disregard of such
limitations) or whether they merely imposed upon
them the duty to refrain from undertaking a specified
kind of obligations (with the result that such obliga-
tions, if entered into, could produce no legal results).
The same problem arises in connexion with Article 102
of the Charter of the United Nations relating to the
registration of treaties. It may be said that the contrac-
tual capacity of every Member of the United Nations
is limited, in relation to Members and non-members
alike, to the extent that it cannot conclude a treaty
enforceable by any organ of the United Nations,
unless that treaty is registered. Or it may be said
that the effect of Article 102 is merely to create an
obligation to register treaties, without affecting the
contractual capacity of Members of the United Nations
and that the result of non-compliance with that pro-
vision is merely that the non-registered treaty cannot
be invoked, with the view to its enforcement, before
an organ of the United Nations. The same applies,
in a different sphere, to article 103 of the Charter
inasmuch as its consequence is to qualify the contrac-
tual capacity of Members of the United Nations in the
sense that they cannot effectively conclude treaties
which may prove inconsistent with their obligations
under the Charter — for such treaties must yield, when
the case arises, to the provisions of the Charter. Yet
it may be difficult to regard any treaty concluded by
a Member of the United Nations as void — on account
of incapacity to contract — on the mere ground that
it does not include a reference to the overriding pro-
vision of Article 103. For these reasons the Commission
is of the opinion that obligations, however wide, accep-
ted by a State in a treaty do not constitute a limitation
of its capacity to conclude treaties unless they amount
to the creation of a status as in the case of neutraliza-
tion.

7. Limitations upon the contractual capacity of inter-
national organizations. The present draft embodies,
in article 1, the principle that international organiza-
tions possess, in general, the capacity to conclude
treaties. However, it must remain a matter for
consideration whether such capacity is inherent in
international organizations without any limit or whe-
ther its extent is determined by their purpose and
constitution. In the municipal sphere it is recognized
that the contractual capacity at least of some corpora-
tions is restricted. Thus in England a corporation
created by or in pursuance of an Act of Parliament is
limited in its contractual capacity by the language of
the Act; a company incorporated under the Companies
Act is bound by the terms of its constitution not to
conclude contracts which are inconsistent with or
foreign to its objects as formulated in the constitution.
A contract made in disregard of that limitation is
ultra vires and, to that extent, void. In the interna-
tional sphere it is doubtful whether the capacity of
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international organizations to conclude treaties is
unlimited. Undoubtedly, such capacity is the conse-
quence of their international personality. But that
personality is not coterminous, in kind and extent,
with that of States. As the International Court of
Justice said in its advisory opinion on Reparation for
Injuries suffered in the service of the United Nations:
" Whereas a State possesses the totality of interna-
tional rights and duties recognized by international law,
the rights and duties of an entity such as the Orga-
nization [the United Nations] must depend upon its
purposes and functions as specified or implied in its
constituent documents and developed in practice"
(I.C.J. Reports 1949, p. 180). For that reason the
Court, while holding that the United Nations is an
international person and that it has the capacity to
conclude agreements, added the following qualifying
statement: " That is not the same things as saying that
it is a State, which it certainly is not, or that its legal
personality and rights and duties are the same as
those of a State " (ibid., p. 179).

This applies, a fortiori, to international organiza-
tions whose functions and purposes are less comprehen-
sive than those of the United Nations. In some cases
the constitutions of international organizations express-
ly indicate the fact of the limitation of their internatio-
nal capacity. Thus the constitution of the Food and
Agriculture Organization provides that " the Organi-
zation shall have the capacity of a legal person to
perform any legal act appropriate to its purpose
which is not beyond the powers granted to it by this
Constitution " (article 15 (1)). An identical wording
is adopted in the constitution of the World Health
Organization (article 66). Similarly, the constitution
of the International Refugee Organization, approved
by the General Assembly at its first session in December
1946, laid down that " the organization shall enjoy in
the territory of its members such legal capacity as
may be necessary for the exercise of its functions and
the fulfilment of its obligations " (article 13). Numer-
ous other international organizations and organs
contain similar provisions. On the other hand, the
constitutions of some other intexnational organizations
recognize, without any limitation "the internalional
personality and legal capacity " of the Organization.89

However, probably no decisive importance need be
attached to the fact that some constitutions expressly
limit their international personality and capacity so
as to conform with their objects and purpose while
others contain no provisions of that character.* The
general language, cited above, used by the International
Court of Justice in the reparation for injuries suffered
in the service of the United Nations case suggests that
some such general limitation of capacity must be
implied in all international organizations. So far no
cases seem to have arisen which throw direct light on
the subject so as to permit the formulation of clear and
specific rules. The Commission has deemed it suffi-
cient to accommodate the principle involved within the
framework of the comprehensive language of article 10
as proposed.

8» See, for exemple article 8 (13) of the Agreement of 1946
establishing the European Central Inland Transport
Organization.

Note

The Special Rapporteur has found it difficult to
determine to what extent the subject matter of this
article is of practical importance. With regard to
such problems as the contractual capacity of protec-
torates and neutralized States the practical significance
of the question involved tends to diminish. With
regard to the possible limitation of contractual capacity
as the result of the assumption of the obligation not to
conclude treaties of specified character the comment
suggests that this is not a case of restriction of the
capacity to conclude treaties in a way amounting to
the creation of a status but, rather, a case falling within
the purview of article 16 relating to the validity of
treaties inconsistent with previous treaty obligations.
The problem of the capacity of member States of
Federal States to conclude treaties raises matters of
some complexity and the Special Rapporteur has
found it necessary to examine that question at some
length. With regard to the limitations of the contrac-
tual capacity of international organizations any detailed
regulations must be left to the activity of judicial
and other bodies within the framework of the general
principle laid down in article 10. Some such general
principle — giving expression to the legal consequences
of any disregard of limitations of status in the matter
of contractual capacity — there must be. The state-
ment, adopted in some previous drafts, that every
State has the capacity to conclude treaties, but that
the capacity of some States to conclude treaties may
be limited, contains information of uncontroversial
character.

Article 11

Capacity of agents
Constitutional limitation upon the treaty-making power

1. A treaty is voidable, at the option of the party
concerned, if it has been entered in disregard of the
limitations of its constitutional law and practice.

2. A contracting party may be deemed, according
to the circumstances of the case, to have waived its
right to assert the invalidity of a treaty concluded
in disregard of constitutional limitations if for a pro-
longed period it has failed to invoke the invalidity
of the treaty or if it has acted upon or obtained an
advantage from it.

3. In cases in which a treaty is held to be invalid
on account of disregard of the constitutional limita-
tions imposed by the law or practice of a contracting
party that party is responsible for any resulting damage
to the other contracting party which cannot properly
be held to have been affected with knowledge of the
constitutional limitation in question.

4. A party cannot invoke the invalidity of a treaty
on the ground that it has been entered into in disre-
gard of the constitutional limitations of the other
contracting party.

5. A party asserting the invalidity of a treaty on
account of any failure to comply with constitutional
limitations is bound, in case of disagreement, to submit
the substance of the dispute or the question of damage
to the International Court of Justice or to any other
international tribunal agreed upon by the parties.
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Comment

1. This article is intented to formulate the law on a
subject of the law of treaties on which legal opinion
has been divided and with regard to which the judicial
and governmental practice provides no clear answer.
Only a small minority of writers now holds, without
qualifications, the view that the limitations of the
constitutional law or practice upon the treaty making
power are irrelevant and that a State which has
finally assumed a treaty obligation is bound by it
regardless of whether the constitutional limitations
have been observed. The reasons for that view have
been repeatedly stated. They are grounded in some
cases in the deductions drawn from the so-called
dualistic and monistic conceptions of the relation of
international to municipal law. These decuctions are
inconclusive for it appears that authors starting from
opposite points of view in the matter arrive at practi-
cally identical conclusions. Thus Anzilotti, adopting
the typically dualistic approval held that municipal
limitations of the treaty-making power are irrelevant
for the reason that international law imputes to the
State the will to contract through the Head of the
State (or a person delegated by him in accordance with
the constitutional law of the State the details of
which are of no concern to international law).90 On
the other hand, Professor Scelle, starting from the
monistic notion of the primacy of international law,
considers the constitutional limitations irrelevant for
the reason that to hold otherwise would mean to
subordinate international law to the requirements of
municipal law (Precis de droit des gens, vol. II (1934),
p. 455). This seems also to be the view of Kelsen.91

2. The two main reasons for the view which holds
constitutional limitations to be irrelevant have been:

(a) The requirement of security of international
transactions which, it has been said, would be jeopar-
dized if parties to treaties were to be unable to rely on
the ostensible authority of the organs accepting
binding obligations on behalf of their State and if
they were compelled to probe into the often uncertain
and obscure provisions of consitutional law of the
other contracting party or parties on the subject;

(b) The serious inconvenience to and the resulting
invidious position of a contracting party compelled

90 That view is stated in the following frequently
quoted passage: «La conclusion a laquelle nous arrioons
est done que le droit international impute a I'jSiat la declara-
tion de la volonte de stipuler faite en due forme par le chef de
l'£tat, sans prendre igard aux dispositions constitutionnelles
qui, d'une facon quelconque, limitent sa competence ou lui
imposent des devoirs. Nous disons « par le chef d'£tat »,
nous referant ainsi au cas le plus important et le plus grave :
ajoutons immidiatement toutefois que lorsque, en conformiti
avec une pratique desormais Men etablie, des accords inter-
nationaux sont conclus sans I'intervention des chefs des
Etats contractants, noire conclusion vaut pour les declarations
de volonti des organes diiment autorisis a conduire les nego-
tiations et a conclure I'accord. La question, qui est le droit
constitutionnel, de savoir si, dans ces cas, la competence des
organes doit se ramener a une delegation de competence du
chef d'Etat et si cette delegation est valable, est denuee de
pertinence au regard du droit international » (Anzilotti,
Cours de Droit International op. cit, vol. 1( 1929), pp. 366-
367).

91 Recueil des Cows de l'Academie de droit internatio-
nal, vol. 14 (1926), p. 270 ; H. Kelsen, Principles of
International Law (New York, 1952), p. 324.

to assume the function of an arbiter of controversial
questions of constitutional law of the other contracting
party and occasionally to question the authority of the
organ representing it.92

These considerations, which are of a weighty character,
must be taken into account in formulating the prin-
ciples governing the subject. For reasons which will
be stated presently they cannot be regarded as decisive.

3. On the other hand,- a substantial number
— though, once more, not the majority — of writers 93

have adopted the view that a treaty concluded by the
agents of the State, whether it be the Head of the
State or its government or other persons delegated
for the purpose, in disregard of constitutional limita-
tions is invalid. The reasons underlying that point
of view is that international law leaves it to be munici-
pal law of States to determine the scope of representative
authority conferred upon its agents; that to the extent
to which an agent acts outside the scope of his autho-
rity he acts without any authority at all; that, in
accordance with the maxim qui cum alio contrahit
non est vel non debet esse ignarus conditionis ejus, a
contracting party must be deemed to possess know-
ledge of the fact and of the nature of the constitutional
limitations upon the treaty-making power of the agents
of the other contracting party; and that the notion
that a State may become bound by acts of persons
acting outside the scope of their authority is unaccep-
table as being totally out of harmony with modern
conceptions of representative government and prin-
ciples of democracy.

4. The approach to the subject which underlies the
view adopted in the present article and which is
believed to be supported by the bulk of practice is that
the correct solution, both as a matter of good faith and
security of international transactions, must constitute
a compromise between the opposing doctrines outlined
above. The compromise consists in the recognition
of the fact that while constitutional limitations are,
as a rule, decisive and while they must constitute
the starting point of any solution of the problem,
importance must be attached to such factors as the
notoriery and clarity of the constitutional limitations
in question, the subsequent conduct of the party
attempting to avoid the treaty, and the duty to compen-
sate any injury suffered by the innocent party. It is a
solution based on some such considerations which must

92 These reasons were cogently stated by Sir Gerald
Fitzmaurice in an article contributed to the British Year
Book of International Law, vol. 15 (1934), pp. 129-137.
The learned author formulates the principle that " no
State which has purported to become bound by an inter-
national engagement, through the performance of all
that is necessary from the international point of view to
achieve that object, ought to be permitted to deny the
validity of its own action by pleading a failure to observe
its own constitutional requirements " (p. 133). However,
the question is: (a) whether it is really the State (and not
its unauthorized agents) who has purported to be bound;
and (b) whether ratification by an unauthorized agent is
all that is necessary from the international point of view.

98 These include "W. Schoen in Zeitschrift fur Volkerrecht
und Bundestaatsrecht, vol. 5 (1911), p. 400; Charles de
Visscher in Bibliotheca Visseriana, vol. 2 (1924), p. 98;
W. Schiicking in Annuaire de I'Institut International
de Droit Public, 1930, p. 225; P. Chailley, La nature juri-
dique des traitis internationaux (Paris, 1923), pp. 175, 215.
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be considered as having secured the support of the
majority of writers, including those who have examined
the subject in recent years.91 Undoubtedly, the

" Thus the late Professor G. Hyde after stating that
" it is reasonable and necessary for the domestic courts of
a country such as the United States to regard an unconsti-
tutional treaty as void ", elaborated that proposition as
follows: " It may be said that where a contracting State
holds out to another assurance that the terms of a propo-
sed agreement are not violate of the fundamental laws
of the former, and does' so through an agent who is
supposedly conversant with the requirements thereof
by reason of the character of his connexion with the parti-
cular department of his government to which is confided
the management of foreign affairs, and when no written
constitution is involved, and no published and authorita-
tive instrument notoriously proclaims an opposing view,
there is ground for the conclusion that the contracting
State holding out such assurance is not in a position to
deny the validity of an agreement which has been conclu-
ded in pursaunce thereof " (International Law, op. cit.,
vol. 2, p. 1385). Sir Arnold McNair formulates as follows
a rule governing a different aspect of the question: " It
seems safe to say that, in the view of the United Kingdom
Government, when an international engagement has been
partly performed or otherwise treated by both parties as
internationally binding, it cannot validly be repudiated
by either of them on the ground that its conclusion failed
to comply with some internal requirement of its constitu-
tional or other law " (The Law of Treaties, op. cit., p. 44).
Elsewhere Sir Arnold McNair qualifies the general conclu-
sion as to the invalidity of the treaty in question by the
following statement: " It seems more reasonable to the
latter view and to say that in concluding a treaty if one
party produces an instrument' complete and regular on
the face of i t ' (to borrow an expression from another
department of law) though in fact constitutionally defec-
tive, the other party, if it is ignorant and reasonably
ignorant of the defect, is entitled to assume that the
instrument is in order and to hold the former to the
obligations of the treaty. If that view is correct then the
repudiation of such a treaty constitutes an international
wrong" (Introduction to E. Arnold, Treaty-Making
Procedure, op. cit., p. 6). In the Harvard Draft Convention
the relevant article 21 embodies the elements of the main
qualifying considerations underlying the present article 10:
" A State is not bound by a treaty made on its behalf by
an organ or authority not competent under its law to
conclude the treaty; however, a State may be responsible
for an injury resulting to another State from reasonable
reliance by the latter upon a representation that such
organ or authority was competent to conclude the
treaty " (American Journal of International Law, vol. 29
(1935), Supplement, Part III, p. 992). This, on the whole,
seems also to correspond with the conclusions reached, in a
careful study, by Paul de Visscher, De la conclusion des
traitis internationaux (Bruxelles, 1943), p. 275. Similarly,
Professor Verdross writes in the second edition of his
treatise as follows: " Ein ratiflzierter Staatsvertrag ist aber
dann anfechtbar, wenn die effektive Beschrankung der
'treaty-making power' dem anderen Vertragspartner bekannt
war oder bei Anwendung der nb'tigen Sorgfalt hatte bekannt
sein mussen. Er kann sich daher in einem solchen Falle
nicht beklagen, wenn der Verlrag mangels der parlamenta-
rischen Genehmigung nicht erfiillt werden kann. Hat
hingegen ein Staat bonafide einen Vertrag abgeschlossen,
ohne die Beschr&nkung der Zustandigkeit der ' treaty-
making power' des Partners zu kennen, dann ist dieser
Staat schadenersatzpflichtig, wenn er die Verbindlichkeit
des Vertrages nicht nachtraglich anerkennt" (Volkerrecht
2nd ed., 1950), p. 218). This is also essentially the posi-
tion adopted by Professor Guggenheim in a meticulously
qualified statement of the rule laying down the invalidity
of a treaty adopted in disregard of constitutional limita-
tions. He says: " Si I'autoriti executive conclut un traite
de commerce, contrairement a une disposition claire et non
ambigue" de son droit interne et prisumie connue de la partie
adverse, forgone Ugislatif competent a le droit de I'annuler.
Toutefois, I'Etat dont I'organe incompetent a conclu la
convention reste responsable des actes illicites consicutifs

fundemental rule of nullity of acts done in excess of
authority as well as compelling claims of the democratic
principle forbid the acceptance of the view that a
State may become bound, in matters affecting its
vital interests and in others, by acts for which there is
no warrant or authority in its own law. But these
considerations must not be allowed to enable govern-
ments to conduct themselves in a manner prejudicial
to the sanctity of treaties and violative of dictates of
good faith; to derive benefits from a treaty and then,
in reliance upon a controversial or obscure constitu-
tional doctrine, to repudiate their obligations; and to
assert the right to do so without compensating the
other contracting party which relied, in good faith and
without any fault of its own, on the ostensible authority
of the regular constitutional organs of the State in
question. There are indications in international prac-
tice, amply endorsed by writers, that these factors
cannot be left out of account.

5. It is also probably for some such reasons that the
practice of Governments shows relatively few instances
of attempts to avoid a treaty by reference to alleged
disregard of constitutional limitations. In addition
to isolated cases submitted to judicial or arbitral
determination and referred to below, the following list
approximates, apart from some minor historical in-
stances,96 to completeness: the repudiation by France,
in 1832, of a convention concluded in the previous
year with the United States of America for the payment
of compensation in respect of the spoliation of the
property of American citizens during the revolutionary
war — a repudiation justified on the ground of absence
of legislative approval; the protest, in 1835, by the
United States against a commercial agreement conclu-
ded between Peru and Chile; the controversies, in 1861,
between Ecuador and Peru and in 1888 between Costa
Rica and Ecuador;96 the attempted repudiation by the
Transvaal Republic of an arbitral award, rendered
in 1871 in the Western Griqualand Diamond Deposit
Case, on the ground that the arbitration agreement had
been concluded in disregard of the requirements of the
constitution; the apparent reliance by China, in
denying the validity of her treaties concluded with
Japan in 1915, on the fact that the President had acted
in excess of his constitutional authority; the attitude
adopted in 1920 by the Romanian Government, with
respect to a commercial treaty concluded with Austria
— which treaty, it was alleged, had not secured parlia-
mentary approval; the doubts raised by Argentina
between 1920 and 1933 with respect to the validity of
her adherence to the League of Nations; the question
of the validity of adherence of Luxembourg to the

commis dans le cadre de I'exicution du traiti, malgre
Vinvocation de sa nulliU " (Recueil des Cows de l'Academie
de droit international, vol. 74 (1949), p. 236). Mervyn
Jones' conclusions are to the same effect: Full Powers
and Ratification (Cambridge, 1946), p. 155.

95 Professor Balladore Pallieri refers — in Recueil des
Cours de VAcadimie de droit international, vol. 74 (1949),
p. 472 — to King Francois I contesting the validity of
a treaty concluded by him on the ground that it had not
secured the approval of the Parliament of Paris.

96 The details as to the three last mentioned disputes
are recounted by Mervyn Jones in Full Powers and
Ratifications, op. cit., pp. 137-141.
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League of Nations;97 the repudiation, in 1932, by the
Irish Free State of agreements concluded with Great
Britain with respect to the payment of certain land
annuities on the ground that they had not been approved
by the Dail as required by the constitution;98 and
the request made by Switzerland in 1929 to withdraw
her adherence to a resolution of the Washington
Conference on the Limitation of Armaments obliging
the parties to furnish to each other lists of treaties and
agreements made with or concerning China. The
request, which did not amount to an attempt at
unilateral repudiation, was made on the ground of
subsequent discovery that the Swiss adherence was
illegal and erroneous for the reason of the failure to
comply with the requirements of the Swiss Constitu-
tion.89 It is significant that when in 1926 Switzerland
answered the questionnaire formulated on the subject
by the Committee of Experts for the Progressive Codi-
fication of International Law she adopted the view that,
having regard to security of international intercourse,
treaties ratified by the executive organs of a State are
binding upon it.

6. The practice of international tribunals on the
subject is even more conspicuous for its scarcity. The
arbitral award of President Cleveland, given in 1888
in a dispute between Costa Rica and Nicaragua, adopted
with important qualifications as to the burden of
proof and as to subsequent acquiescence by conduct,
the principle that the disregard of constitutional
limitations entails the invalidity of the treaty (Moore,
International Arbitrations, vol. 2, p. 1946). On the other
hand, in the Franco-Swiss arbitration of 1912 an arbitral
tribunal declined to attach importance to the fact that
the tariff regulations to be fixed in accordance with
the commercial agreement with Switzerland had not
been confirmed by the French legislature. In the
view of the Tribunal, that circumstance was " a matter
pertaining to internal law ".10° In the award given
in 1923 in the arbitration between Great Britain and
Spain, Judge Huber declined to enter into questions of
Moroccan constitutional law which, it was maintained,
required a Sheriffian decree confirming an exchange
of letters relied upon by Great Britain. However, he
attached importance to the fact that subsequently
both parties relied on the exchange of letters in ques-

07 An incident discussed in detail by Paul de Visscher,
De la conclusion des traitis internationaux, op. cit, pp. 165-
170.

88 For details of these incidents see Sir Arnold McNair's
introduction to Arnold, Treaty-Making Procedure, op. cit.,
pp. 3-13, and the comment to article 22 of the Harvard
Draft Convention, pp. 1002-1005. The attempted repu-
diation, on constitutional grounds, by the Persian Govern-
ment, in 1932 and 1952, of the oil concessions agreement
with the Anglo-Iranian Oil Company was directed to an
agreement which that Government considered to be a
private contract as distinguished from a treaty.

89 For details see Hackworth, Digest of International
Law, vol. 5 (1943), p. 83. Actually Switzerland complied
with the resolution which, however, she then declared
to have remained a " dead letter " for the reason that
the other Parties had supplied no such information to
Switzerland.

100 Sir Arnold McNair, op. cit., p. 8, points out that
France did not in this case maintain that the treaty was
invalid on account of the absence of constitutional
approval. She merely insisted that the latter circum-
stance pointed to an interpretation of the treaty different
from that by Switzerland.

tion.101 The judgement of the Permanent Court of
International Justice in the case of Eastern Greenland
(Publications of the P.C.I.J., Series AjB, No. 53, p. 71)
has been occasionally interpreted as having been based
on the same principle. Actually the Court held that
the declaration made by the Foreign Minister, which
the Court — in the circumstances of the case — con-
sidered binding upon Norway, had been given by him
" in regard to a question falling within his province ".
A statement made by the Permanent Court of Inter-
nationa] Justice in the case of the Free Zones of Upper
Savoy and the District of Gex (ibid., No. 46, p. 170) as
to the binding force of a declaration made by the
Swiss agent in the course of the oral proceedings before
the Court — a declaration which was questioned by
France on the ground that it was made in disregard
of the requirements of Swiss constitutional law — is
probably not germane to the issue here discussed.102

7. The paucity and the inconclusiveness of the
judicial and artibral pronouncements on the subject
make it difficult to deduce from them any rule of
international law which is calculated to provide a
practical solution of the problem involved. The
present article attempts a solution of that nature.
Although the importance of the question may be more
limited than the abundance of doctrinal discussion
suggests, its detailed regulation, through codification,
is desirable. Such regulation cannot be limited to the
statement, such as formulated in paragraph 1 of
article 11, to the effect that constitutional limitations
are decisive and that a State can undertake binding
obligations only through competent agents acting in
accordance with its constitutional law and practice.
Paragraphs 2 and 3 of article 11 are intended to provide
the qualifications necessary to render the major rule
just and reasonable. They take into account, in
paragraph 2, the possibility that the State invoking
the nullity of the treaty on account of the disregard of
constitutional limitations may have tacitly accepted
it by acting upon it or by deriving benefits from it.
A State cannot be allowed to avail itself of the advan-
tages of the treaty when it suits it to do so and repudiate
it when its performance becomes onerous. It is of
little consequence whether that rule is based on what
in English law is known as the principle of estoppel or
the more generally conceived requirement of good
faith. The former is probably no more than one of the
aspects of the latter. For the same reason paragraph 2
admits of a variety of qualifications which it is not
necessary to specify in detail but which are required
by a reasonable application of the principle rule.
Thus, for instance, the fact that a State has for a long
time adopted and acted upon a treaty concluded in
disregard of constitutional limitations is not of decisive
importance, if owing to the continuance in power of an
unconstitutional government which concluded the
treaty, there has been no way in which the constitu-
tional will of the nation could have expressed itself and
repudiated the treaty. The repudiation is improper

101 Annual Digest, 1923-1924, Case No. 20.
102 No reference is here made to the award given in 1923

by President Taft in the Arbitration between Great
Britain and Costa Rica concerning the validity of conces-
sions granted to a private company in disregard of the
provisions of the Constitution of Costa Rica: American
Journal of International Law, vol. 18 (1924), pp. 147-174.
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only if the treaty has been acted upon during the
regime of the repudiating government or of the regime
identical with it. Similarly, there is no more than an
application of the principle of good faith in the provi-
sion of paragraph 3 which makes the right to compensa-
tion, on account of the avoidance of a treaty concluded
in violation of constitutional limitations, dependent
on the fact of knowledge of these limitations on the
part of the State, which has taken a reasonable degree
of care to ascertain these limitations, claiming compen-
sation. On the other hand, obvious considerations of
juridical logic require that such knowledge is relevant
only to the question of damages, but not that of the
validity of the treaty. The fact of the absence of
constitutional authority cannot be remedied by excu-
sable ignorance of the limitations in question.103

8. It may be noted that the above article 11 applies
to the constitutional limitations of the treaty-making
power proper. It does not apply to situations in
which a State has finally accepted a treaty by ratifica-
tion or otherwise in conformity with its constitutional
law and practice but in which, owing to its constitu-
tion, it finds itself unable to give effect to the treaty
without further municipal legislation. The government
of a Federal State may have validly ratified a treaty in
accordance with its constitution and yet it may find
that owing to the reserved powers of the member
States it cannot implement the treaty by its own
federal legislation. Thus in the case of Attorney-
General for Canada v. Attorney-General for Ontario
decided in 1937 by the Judicial Committee of the
Privy Council for the British Empire on appeal from
the Supreme Court of Canada it was held that the
Parliament of Canada had no power to enact legislation
to give effect to various international labour conven-
tions validly concluded by Canada (United Kingdom,
Appeals Cases (1937) 326; Annual Digest, 1935-1937,
Case No. 17). In such cases a State cannot plead any
international invalidity of the treaty. If the latter
was concluded in good faith and in the belief, not
unreasonably held, of the power of the contracting
party in question to give effect to the treaty, then
probably the only proper course resulting from in-
ability to implement it would be a request, to be
addressed to the other contracting parties and which
ought not to be refused, to be allowed to with-
draw from the treaty regardless of any time limits laid
down therein — although in cases where the State in
question has derived benefits from the treaty at the
expense of the other contracting party or parties there
must be assumed to exist an equitable duty of compen-
sation. In matters of this description and of obvious
constitutional complexity the State ratifying the treaty
may fairly be deemed to have acted in good faith even
if ultimately its highest tribunals find that the consti-
tution prevents it from implementing the treaty by
legislation. Thus about the same time when the
British Judicial Committee of the Privy Council, in the
case referred to above, found that no legislative effect
could be given to the treaty by way of federal legisla-

tion, a different conclusion — on a similar subject —
was reached by the High Court of Australia in respect
of federal legislation to implement the Air Navigation
Convention of 1919 ([1936] 55 Commonwealth Law
Reports, 608). In the well-know case of Missouri v.
Holland the Supreme Court of the United States
decided that the United States was competent by way
of federal legislation to give effect to the Migratory
Birds Treaty concluded with Canada in a matter nor-
mally falling within the province of the States ([1920]
252 U.S. 416). But it is equally well known that that
decision, which has given rise to controversy, could
not have been predicted in advance with any certainty.

9. On the other hand it is clear that the mere fact
that a Government has failed to take the necessary
steps to enact legislation necessary to implement a
treaty — or because of reasons other than the provi-
sions of its constitution has been unable to secure such
legislation — is not a sufficient ground for absolving
it from the obligations of the treaty. (That principle
was explicitly affirmed by the Permanent Court of
International Justice in its advisory opinion concerning
the Jurisdiction of the Courts of Danzig (Publications
of the P.C.I.J., Series B, No. 15, p. 262) where the
Court held that the failure to enact the requisite legis-
lation in itself amounted to a non-fulfilment of an
international obligation and that it could not therefore
be relied upon by Poland.101 For this reason it seems
desirable that a State should not finally become a party
to a treaty unless it has assured itself that it will be in
the position to take the necessary legislative measures.
Thus, for instance, in the United Kingdom, while the
conclusion and ratification of treaties is, as a rule,
within the unfettered province of the Executive, courts
will not enforce treaties affecting private rights unless
the relevant provisions of the treaty have been made
part of the law of the land through an enabling act
of Parliament. Cases have occurred in which, as the
result of the operation of that rule, courts have declined
to give effect to treaties validly concluded by the
executive and fully operative in the international
sphere.105 In such cases there is no question of the
State being entitled to avoid a treaty as the result of
non-compliance with constitutional limitations. On
the contrary, in situations of this nature the State is
internationally responsible for the non-fulfilment of its
treaty obligation. The resulting unsatisfactory posi-
tion can be avoided by the adoption of a rule — whose
acceptance would amount to a change in the constitu-
tional practice — requiring the passage of the necessary
enabling legislation as a condition of the ratification
of the treaty. There are indications of the gradual

M» It might appear that the same reasoning applies to
paragraph 2. Actually that paragraph is based on the
principle that the element of true consent is supplied by
subsequent conduct expressive of the will of the State and
thus remedying the original absence of constitutional
authority.

104 In the advisory opinion concerning the Treatment
of Polish Nationals in Danzig Territory the Court held
that a State cannot adduce as against another State the
provisions of its own constitution in order to evade obliga-
tions incumbent upon it under international law or
treaties in force (Publications of the P.G.I.J., Series AjBt
No. 44, p. 24). However, this does not apply to the
provisions of the constitution relating to the treaty-
making power and enacted prior to the ratification of the
treaty in question.

106 See, for example, Administrator of German Property v.
Knoop [1933] Ch. 439; Republic of Italy v. Hambros Bank
[1950] 1 All. E.R. 430. As to Canada see to the same
effect: Re Arrow River Tributaries Slide and Boom Co.,
Annual Digest, 1931-1932, Case No. 2.
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evolution of some such practice.106 When that practice
is established, it will amount to a constitutionally
sanctioned procedure which must be presumed to be
within the knowledge of the other contracting parties
and whose disregard will be internationally relevant
in the same way as the corresponding provisions of
written constitutions. Thus it is clear that there
is a definite constitutional limitation of the treaty-
making power in article 27 of the French Constitution
of 1946 requiring legislative approval of enumerated
categories of treaties as a condition of the final ratifica-
tion by the executive. The same result may be achieved
by the insertion of a clause, such as in the Agreement
of 5 June 1946 between the United Kingdom and
Canada concerning double taxation, which provides
that it shall enter into force " on the date on which
the last of all such things has been done in the United
Kingdom and Canada as are necessary to give the
Agreement the force of law in the United Kingdom and
Canada respectively " (United Nations, Treaty Series,
vol. 86, p. 14).

10. The question of nullity or voidability of treaties
concluded in disregard of constitutional limitations has
been discussed in the past from the point of view of
bilateral treaties. It is only on that assumption that
it is possible to subscribe to a rule, as formulated in
the present article 11, that " a treaty is voidable, at
the option of the party concerned, if it has been entered
in disregard of the limitations of its constitutional
law and practice ". However, it is clear that that
phraseology cannot apply to multilateral treaties. A
multilateral treaty as such is not voidable — or void —
because one or more parties thereto have accepted its
obligations in violation of their constitutional law

106 In introducing in 1952 the Visiting Force Bill
intended to provide for changes in English law rendered
necessary by the agreement entered into between the
North Atlantic Treaty Powers relating to the status of
their forces in the territory of another North Atlantic
Treaty Power the Home Secretary Stated as follows:
" Until our law is modified in these respects this country
cannot ratify the agreement " (Weekly Hansard, No. 231,
1952, col. 565). However, on 11 March 1953, in answer
to a question in Parliament, the British Government
stated that " strictly speaking Her Majesty's Government
never have to obtain Parliamentary consent before making
or ratifying a treaty " but that in practice ratification is
expressly provided for in the treaty and Parliamentary
approval sought in advance of ratification in two types
of cases: (a) " The first is where we should not, in fact,
be able to implement the Treaty without legislation. It
is then necessary to ask Parliament for the legislation,
and since Her Majesty's Government cannot be certain
that Parliament will grant it, it is necessary that the
Treaty should be subject to ratification, and that we
Should get the legislation passed between the time when
we signed the Treaty and the time when we propose to
ratify i t ." (b) "The other case is that in which the
political importance of a Treaty is so great that Her
Majesty's Governmen t feel obliged, as a political necessity,
but not as a legal nee essity, to consult Parliament about
it before becoming co mmitted. Here again, it would be
customary to make the coming into force of the Treaty
dependent upon ratification and to stage a debate about
it in Parliament at some point after signature, so that,
if Parliament clearly disapproved, it would still be open
to Her Majesty's Government not to ratify the
Agreement." (180 House of Lords Deb., col. 1284).
This phenomenon of a growing constitutional practice
which has not crystallized into a binding convention of
the constitution in itself provides an illustration of the
complexity of the problem of constitutional limitations.

or practice. The treaty remains in force as between
the other contracting parties (unless — a somewhat
far-fetched possibility — so many parties to the treaty
have concluded it in violation of their constitution
that the number of the remaining parties has fallen
below that required by the treaty for its entry into
force.10') In view of this it must be a matter for con-
sideration whether the language of the article as at
present formulated ought not to be changed in order
to cover the case of multilateral treaties. That object
could be achieved by the use of some such language as
" the acceptance of a treaty is voidable " (instead of
" a treaty is voidable ") or " a treaty is voidable, at
the option of and in relation to the party concerned ".
Similar changes would have to be introduced in other
paragraphs of this article. (The same question arises
in relation to the other articles of part III of the present
draft in which, for one reason or other, the treaty is
deemed to be void or voidable.)

11. However, in relation to multilateral treaties the
question is more than of phraseology. When two
States negotiate and conclude a treaty it is reasonable
to assume, in the first instance, that the parties must
be presumed to possess knowledge of the constitutional
law and practice of each other. This is not the position
in the case of a multilateral treaty where the number
of signatories is considerable and where, moreover,
parties may sign or accede subsequent to the establish-
ment of the text of the treaty. In the latter case the
parties are hardly in the position to raise the question
of any constitutional limitations upon the action of the
State acceding to the treaty. While the problems
arising in this connexion cannot properly form the
subject matter of a legal provision in a Code of the
Law of Treaties it may be proper to consider to what
extent the difficulty can be met by the establishment
of some permanent advisory international machinery,
available to international conferences and to Govern-
ments generally, for assisting them — and, in appro-
priate cases, the depositary authority — in resolving
what must often be a complex problem requiring an
intimate knowledge of the constitutional law and prac-
tice of many States. The consideration of some such
machinery has been suggested above in connexion with
article 4 (note 2).

Note

1. The length of the preceding comment is partly
explained by the fact that the statement of the law
in article 11 departs from the view adopted by the
Commission in article 4 as tentatively formulated by it.
Apparently the Commission regarded treaties concluded
in disregard of constitutional limitations as being
invalid tout court. The comment of the Commission
on that article states that the view adopted therein is
held by the majority of writers. This, in the opinion
of the Rapporteur, is not the case.108 The article as

107 or —which is, once more, a somewhat strained
possibility — that as the result of the failure of participa-
tion of some States other contracting parties are justifi-
ably of the opinion that the treaty has failed in its object
and is no longer binding upon the others.

108 On the other hand, that comment assumes that the
judgement of the Permanent Court of International
Justice in the case of Eastern Greenland lends " a measure
of support" to the opposite view. As pointed out, in the
comment to article 11 above, this interpretation of the
judgement of the Court is open to doubt.
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provisionally adopted by the Commission has the
apparent merit of clarity and precision. It would be,
to some extent, acceptable if constitutional limitations
of the treaty-making power in various countries were
precise, well known, and easily ascertainable. However,
the contrary is the case. In view of this any solution
which treats, without any qualifications, non-obser-
vance of constitutional limitations as the decisive and
the only factor may result in introducing into the field
of the law of treaties an element of arbitrariness and
abuse. This might also be the result of a rule which
would make it possible for Governments to avoid their
treaties, on the ground of unconstitutionality, regardless
of their conduct prior and subsequent to their conclu-
sion. There may be a measure of deceptiveness in the
mere simplicity of a rule designed to regulate a problem
of intrinsic complexity.109 The merits of an otherwise
sound principle may be impaired by the failure to
consider situations in which its unqualified application
is manifestly unreasonable or productive of injustice.

2. The following consideration of a general character
ought, it is believed, to be borne in mind in any attempt
to codify this aspect of the law of treaties. On the
whole, the appeal, on the part of Governments, to the
alleged invalidity of treaties on account of non-
compliance with constitutional limitations has not
constituted a frequent feature of international practice.
It is possible that an explicit and authoritative recogni-
tion in an international code of a right to avoid a treaty
on that ground may encourage allegations of invalidity
of treaties in a manner inconsistent with good faith,
with the stability of international relations and the
observance of treaty obligations. The danger of that
possibility materializing will be substantially reduced,
if not removed altogether, by the provision — in
addition to the safeguards provided in the preceding
paragraphs — of paragraph 5 which makes the legal
effectiveness of any such allegation dependent, in case
of disagreement, upon the finding of a judicial or arbi-
tral tribunal. Provision for and recognition of the
compulsory jurisdiction of an international tribunal
must in this case — as indeed in other cases of allega-
tion of the nullity of a treaty — constitute an integral
part of any rule of international law on the subject.

Section II
Reality of Consent

Article 12
Absence of compulsion

Treaties imposed by or as the result of the use of
force or threats of force against a State in violation

10 • An example of that complexity is provided by the
otherwise illuminating treatment by Balladore Pallieri.
He states that « les constitutions internes sont devenues
toujours plus compliquies, la extermination de I'organe
compitent donne naissance a des questions toujours plus
subfiles ; a un certain moment, il n'y a presque plus de
traiti dont la validiti ne soil couteuse a cause de I'incompe'-
tence de I'organe » : (Recueil des Cours de l'Academie de
droit international, vol. 74 (1949), p. 475). On the follow-
ing pages he says in a manner not easily reconcilable
with the statement as quoted: « // se peut qu'un Etat ne
se donne pas la peine de se renseigner sur I'organisation
constitutionelle d'autrui, mais il le fait a ses risques et
perils. Les constitutions sont des actes assez noloires, et
sur lesquels il n'est pas difficile de se renseigner. »

of the principles of the Charter of the United Nations
are invalid if so declared by the International Court
of Justice at the request of any State.

Comment
A. In general

1. The object of this article is to declare the validity,
in the sphere of international law, of a general principle
of law which found no place in the society of States
prior to the renunciation and prohibition of the use
of force in general international agreements, such as
the General Treaty for the Renunciation of War, the
Covenant of the League of Nations and the Charter
of the United Nations. The reason why traditional
international law disregarded the use of force or of
threats of force as a factor vitiating the validity of
treaties has been repeatedly stated. In the past,
international law permitted recourse to war not only
as a means of enforcing rights recognized by interna-
tional law, but also for the purpose of challenging and
destroying the existing legal rights of States. If war
was permitted as an institution, it followed that the
law was bound to recognize the results of successful
use of force thus used. To this explanation, unimpea-
chable in logic, of the legal position there was added
the cogent consideration that the adoption of a different
rule would have removed the legal basis of all treaties
imposed by the victor upon the defeated State and thus
perpetuated indefinitely a state of war. While the
persuasive power of these considerations could not be
denied, it was clear that the disregard of the vitiating
force of duress in the conclusion of treaties tended to
constitute, in a real sense, a denial of the legal nature
of treaties conceived as agreements based on the free
will of the contracting parties. Consensual transac-
tions in which the true consensus of the parties, emanat-
ing from their free will, is irrelevant are an anomaly.
Any rule which sanctions that anomaly is, like the
admissibility of war as such, expressive of a fundamen-
tal defect in the structure of international law.

2. The cumulative result of the developments since
the first World War has been to remove the founda-
tions of the traditional rule of international law
which recognized the validity of treaties imposed by
force. These developments consist, in the limitation
and, subsequently, in the renunciation and prohibition
of war, and, more generally, of force or of threats of
force. Although the Covenant of the League of Nations
did not abolish the right of war, it prohibited recourse
to it prior to the exhaustion of means of pacific settle-
ment prescribed by it. To that extent it rendered
unlawful any recourse to war in violation of the obliga-
tions of the Covenant and authorized and prescribed
sanctions against the offending State. It was generally
assumed that as the result of these provisions of the
Covenant the status of war in international law had
undergone a fundamental change. In the General
Treaty for the Renunciation of War of 27 August 1928
(Pact of Paris) the Parties renounced recourse to war
as an instrument of national policy in their relations
with one another. The legal effect of that Treaty was
that war could no longer be resorted to either as a
legal remedy or as an instrument for changing the law.
It has been stated that " being permanent in its nature
and purpose and representing a fundamental change
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in the legal structure of international society, the Pact
of Paris must be regarded as continuing in being and
as one of the cornerstones of the international legal
system " and that " this is so although it has not been
expressly incorporated in the Charter of the United
Nations" (Oppenheim, International Law, vol. II
(7th ed., 1952), London, p. 197). The Charter of the
United Nations provides, in paragraph 4 of Article 2,
that " all Members shall refrain in their international
relations from the threat or use of force against the
territorial integrity or political independence of any
state, or in any other manner inconsistent with the
purposes of the United Nations ". The same Article
lays down, in paragraph 6, that the United Nations
shall ensure that States which are not members of the
United Nations act in accordance with the Principles
of the Charter in so far as may be necessary for the
maintenance of international peace and security. The
Inter-American Treaty of Reciprocal Assistance signed
at Rio de Janeiro on 2 September 1947 combined the
provisions of the Pact of Paris and of the Charter of the
United Nations. Article 1 of that Treaty laid down
that the " High Contracting Parties formally condemn
war and undertake in their international relations not
to resort to the threat or the use of force in any manner
inconsistent with the provisions of the Charter of the
United Nations or of this Treaty." The cumulative
result of these international enactments of a general
character — of the Covenant of the League, the General
Treaty for the Renunciation of War, and the Charter
of the United Nations — has been to effect a change in
the law, in the matter of the legal position of war, not
only between the parties thereto, but in the interna-
tional community as such. The prohibition of war,
and of force generally, to the extent laid down by
these instruments, must now be regarded as indepen-
dent of these instruments and as having acquired the
complexion of a general rule of international law
binding upon States in the same way as rules of custo-
mary international law. That general rule prohibits
aggressive war, i.e., a war undertaken as an instrument
of national policy in violation or in disregard of the
principles of the basic instruments referred to above.
In the judgement of the International Military Tribu-
nal of Nurnberg, whose principles have been affirmed
by the General Assembly of the United Nations,
aggressive war was declared to constitute an act both
illegal and criminal.

3. It follows that a treaty imposed by or as the
result of force or threats of force resorted to in violation
of the principles of these instruments of a fundamental
character is invalid by virtue of the operation of the
general principle of law which postulates freedom of
consent as an essential condition of the validity of
consensual undertakings. The reasons which in the
past rendered that principle inoperative in the interna-
tional sphere have now disappeared. Moreover, in so
far as war or force or threats of force constitute an
internationally illegal act, the results of that illegality
— namely, a treaty imposed in connexion with or in
consequence thereof — are governed by the principle
that an illegal act cannot produce legal rights for the
benefit of the law-breaker. That principle — ex
injuria jus non oritur — recognized by the doctrine of
international law and by international tribunals,

including the highest international tribunal,110 is in
itself a general principle of law.

4. The consequences of that principle have, in
turn, found expression in the various declarations of
policy or in declarations or the assumption of the
obligation not to recognize treaties, or situations, or
acquisitions of territory resulting from unlawful use of
force in violation of former undertakings. Thus,
in the well-known pronouncement of Mr. Stimson, the
United States Secretary of State, it was declared on
7 January 1932 that the United States " cannot admit
the legality of any situation de facto nor does it intend
to recognize any treaty or agreement entered into
between those Governments, or agents thereof, which
may impair the treaty rights of the United States or
its citizens in China . . . ; and that it does not intend to
recognize any situation, treaty, or agreement which
may be brought about by means contrary to the
covenants and obligations of the Pact of Paris of
August 27, 1928, to which treaty both China and
Japan, as well as the United States, are parties "
(United States, Foreign Relations, Japan, 1931-1941,
vol. I, p. 76). While the above declaration was in the
nature of a declaration of a voluntarily assumed policy
— of intention — of non-recognition, the resolution
adopted by the Assembly of the League of Nations on
11 March 1932 gave expression to the principle of non-
recognition as implying a legal obligation. It stated
that " it is incumbent upon the Members of the League
of Nations not to recognize any situation, treaty, or
agreement which may be brought about by means
contrary to the Covenant of the League of Nations or
to the Pact of Paris ". Formal pronouncements of
American States have given frequent expression to
the obligation of non-recognition as distinguished from
a policy of non-recognition. Thus the Lima Declaration
of 22 December 1938 on Non-Recognition of the
Acquisition of Territory by Force reiterated " as a
fundamental principle of the Public Law of America "
that such acquisitions shall not be valid or have legal
effect " and that the pledge of non-recognition of
situations arising from the foregoing conditions is an
obligation which cannot be avoided either unilaterally
or collectively ". In the draft Declaration of Rights
and Duties of States prepared by the International
Law Commission in 1949 it was laid down, in article 11,
that " every State has the duty to refrain from recogni-
zing any territorial acquisition by another State acting
in violation " of the obligation to refrain from resorting
to war as an instrument of national policy and to refrain
from the threat or use force.111 Upon analysis, non-

110 See, for example the AdvisoryJOpinion in the matter of
the Jurisdiction of the Courts of Danzig (Publications of the
P.G.I.J., Series B, No. 15, pp. 26, 27); the judgement in
the case concerning the Factory at Chorzow (ibid., Series A,
No. 9, p. 31); the judgement in the case of Eastern Green-
land (ibid., Series A/B, No. 48, p. 285 and No. 53, p. 75
— where the Court held that the Norwegian declaration
of occupation and other measures taken by Norway in
that connexion constituted a violation of the existing
legal situation and were accordingly « illegales et non
valables »(unlawful and invalid)); the order in the case of
the Free Zones (ibid., Series A, No. 24 — where the Court
stated that France could not invoke against Switzerland
any changes resulting from the illegal transfer of the
French customs line).

111 See Yearbook of the International Law Commission,
1949, p. 288.
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recognition of treaties, including treaties providing
for transfer of territory, imposed by unlawful exercise
of force means that in the view of the States refusing
recognition the treaty is invalid. While express
recognition, in the field of treaties and elsewhere, is not
-essential as a condition of the valid creation of rights,
express refusal to recognize them amounts to and is
intended as a denial of their validity. It follows that,
apart from the general considerations based on the
principle which denies legal effect, for the benefit of
the law-breaker, to unlawful acts, the nullity of treaties
imposed by unlawful exercise of force must now be
deemed to result, in addition to other factors, from the
practice, in many cases acknowledged as an obligation,
of non-recognition.

5. These factors, pointing to the invalidity of treaties
imposed in connexion with or as a result of unlawful
«xercise of force, may now be'summarized. They are (a)
the general principle of law avoiding consensual trans-
actions brought about by duress; (b) the obsolescence
of the rule of international law permitting resort to
or threats of war or force as a means of redress or of
altering rights recognized by international law; (c) the
general principle of law denying any law creating effect,
in favour of the law-breaker, to acts which the law
stigmatizes as illegal; (d) the practice and the principle
of non-recognition. Having regard to the operation
of these factors, the express formulation by the Commis-
sion of the rule as laid down in article 12 must be
deemed to represent a codification, in this respect, of
the existing law. That existing law is no longer what
it was prior to the first World War.

6. It is arguable — and there is some apparent
cogency in the argument — that the practical impor-
tance of formally sanctioning the invalidity of treaties
imposed by force may be inconsiderable. For, it may
be said, if international society organized in the United
Nations is unable to prevent unlawful recourse to
force, it may not be the in position to assert, against
the victorious aggressor, the principle sanctioning the
invalidity of treaties imposed by force. Moreover, it is
arguable that as soon as changed conditions of power
permit to challenge the efficacy of treaties imposed by
force such change can be effected by a political decision
supported by public opinion of the world rather than
by reliance on a principle of law. However, the force
of these and similar arguments is more apparent than
real. A general international organization such as the
United Nations may not, on account of the operation
of the rule of unanimity or for other reasons, be in a
position to prevent aggression, or threats of aggression,
and treaties imposed in consequence thereof. However,
that circumstance need not necessarily signify the
total breakdown either of the international organiza-
tion or of the rule of law. On the contrary, the pros-
pect that the advantages gained by an imposed treaty
may prove illusory, in addition to other reasons,
because of the invalidity of the settlement thus imposed
— an invalidity to be formally (affirmed by interna-
tional tribunals, by third States and, when conditions
permit, by the victim of violence himself — may in
itself act as a brake upon designs of unlawful use of
force. However that may be, it seems imperative that
a codification of the law of treaties under the auspices
of the United Nations should elevate to the dignity

of a clear rule of international law a general principle
of law recognized by all civilized States, namely, that
freedom of consent — i.e., absence of constraint exer-
cised otherwise than by law — is an essential condition
of the validity of treaties conceived as contractual
agreements. In fact, there is room for the view that if
the codification of the law of treaties were to achieve
no other result than to declare formally the elimination
from the boly of international law the traditional rule
which disregarded the vitiating effect of duress, a rule
which is offensive to accepted notions of law and mora-
lity and which is therefore a serious reflection upon
the authority of international law — such codification
would be desirable for the sake of some such article.
At the same time it is of importance to ensure that the
principle thus formally incorporated should not be
invoked — and abused in a manner inconsistent with
the authority and the effectiveness of treaties. As
intimated in the comment which follows, the present
article 12 has been formulated with this object in view.

B.
7. Treaties imposed as the result of the use of force or

threats of force — (a) The formulation here adopted
follows the language of the Charter of the United
Nations. It refers to treaties imposed not as the result
of war but as the result of the use of force and threats
of force. The latter clearly include war. The merit of
the formulation adopted in the Charter is that it
obviates the doubts, which gave rise to some uncer-
tainty under the Covenant and the Pact of Paris, as
to whether in a particular case the use of force amounts
to war in the technical sense of the term. Under the
Charter and the article as here formulated that distinc-
tion is devoid of relevance, (b) The expression " by
or as the result of the use of force or threats of force "
is intended to express the principle that coercion,
however indirect, if resulting from unlawful recourse
to force or threats of force invalidates a treaty. This
means that a treaty is invalid if a State, as the result
of unlawful use of force, has been reduced to such a
degree of impotence as to be unable to resist the pres-
sure to become a party to a treaty although at the
time of signature no obvious attempt is made to
impose upon it by force the treaty in question. The
formulation here adopted covers also the situation in
which the victor has established within the defeated
State a subservient government which signs the treaty
without a show of protest, (c) The article refers to
physical force or threats of physical force as distin-
guished from coercion not amounting to physical force.
However, in the case of a State the borderline between
these two kinds of coercion is not rigid. In fact it
would appear that direct physical force can be applied
only to persons, but not to the collective entity of the
State. On the other hand, in cases such as attempts
or threats to starve a State into submission by cutting
off its imports or its access to the sea, although no
physical force is used directly against persons it may
be difficult to deny that the treaty must be deemed to
have been concluded as the result of the use of force or
threats of force. Neither would it appear to be essential
that compulsion thus directly applied against a State
should be the result of a war or of other use of direct
physical force. The inevitably indefinite character of
this cause of invalidity of treaties renders it particularly
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necessary to make its operation dependent upon
impartial determination as provided in this article.

8. Upon States — The present article is concerned
only with the coercion of States in their collective
capacity. It is not concerned with physical force or
threats thereof against the organs of the State in
connexion with the conclusion of a treaty. Force or
threats of force of that character, of which text-books
adduce a number of examples,118 eliminate altogether
the element of freedom of consent which is essential
for the validity of a contractual undertaking. There
has been general agreement, even under traditional
international law, that a treaty concluded or an under-
taking given in such circumstances was without legal
effect.

9. In violation of the principles of the Charter of the
United Nations — Force ceases to have the character
of mere coercion if it is exercised in execution of the
law — as a legal sanction — or in accordance with the
law. Although in such cases the element of consent
on the part of the State concerned is lacking, the imper-
sonal authority of the law on behalf of which — and in
accordance with which — force is employed is properly
deemed to supply, or to remedy, the absent element of
consent. For this reason a treaty or any other under-
taking imposed by the United Nations, in the course
of its enforcement action, upon a State held to be
guilty, in the language of Article 39 of the Charter, of
a " breach of the peace or act of aggression " does
not invalidate the treaty or the undertaking. It must
be assumed that force exercised by the collective action
of the United Nations is exercised in accordance with
its principles. This is so even in cases in which it is
applied against a State not guilty of an act or of a
threat of aggression. For the enforcement action of
the United Nations, under Chapter VII of the Charter,
is not limited to action against States engaged in or
threatening aggression. It is possible for such action
to take in a situation amounting to a " threat of war ",
i.e., in situations in which the United Nations consider
that force must be exercised, if necessary, against a
State whose attitude, while otherwise not unlawful,
endangers peace.113

In this connexion the question arises whether the
rule as formulated in the present article affords protec-
tion, by virtue of the principle which vitiates a treaty
on account of duress, to a State which has first resorted
to force in violation of its obligations. That question is
here answered in the affirmative. For unless force is
exercised, even against the aggressor, in accordance with
on behalf of and within the limits of the law, the fact
of aggression is irrelevant — except to the extent that
provision against future aggression and just reparation
for damage resulting from aggression may legitimately
form an element of the treaty.

For the same reason, as in the existing state of
international organization collective enforcement of

11J See Ch. Rousseau, Principes giniraux de droit
international public, vol. I (1944), pp. 352-354.

118 It is probably by reference to some such considera-
tions, that an explanation may be found of the view
expressed by Professor Scelle that « le droit-loi impost
par la violence ou la pression est ou non valide selon sa
conformit6 ou sa non-conformite avec le droit objectif »
(Pricis de droit des gens, vol. II (Paris, 1934), p. 344).

peace and effective collective resistance to aggression
may not always be possible, the character of legal
sanction may occasionally be attributed to the action
of one or more States acting for the enforcement of
peace or repulsion of aggression. When acting in that
capacity individual States or groups of States must*
in proper cases, be deemed to act as agents of the law.11*
Whether they are so acting and whether in thus acting
they remain within the orbit of the principles of the
Charter of the United Nations, so that they may pro-
perly be regarded as the agents of the law, must be a
matter for impartial determination by agencies other
than the parties directly concerned.

10. It is necessary in this connexion to explain the
reference in this article to the principles of the Charter
of the United Nations as expressive of international
law in general. The present article — as indeed the-
present draft of the Code of the Law of Treaties — is
based In the assumption that the codification of inter-
national law as a whole or any part thereof must take
place within the framework of the fundamental prin-
ciples of the Charter. For some purposes the law of the
Charter must be regarded as the law of the international
community in the sense envisaged by the International
Court of Justice in its Advisory Opinion on the Repara-
tion for injuries suffered in the service of the United
Nations (see above, article 1 (1)). The prohibition of
force and threats of force must be considered as
falling within the orbit of these principles. These, and
some other, basic principles of the Charter must be
regarded as permanent and, in case of the substitution
of the United Nations by any other general organiza-
tion of States, as necessarily forming part of the
constitution of that organization. For that reason it
has been considered proper in this draft to treat the
Charter of the United Nations as expressive, for some
purposes, of general international law of enduring
validity. Should the political condition of the world
result, at any future time, in the total disappearance
of any general organization of States, it is probable
that any Code of a Law of Treaties would become
obsolete.

11. . . . If so declared by the International Court of
Justice at the request of any State — While other provi-
sions of this article are believed to express existing
law, it must, de lege ferenda, be regarded as fundamental
that any allegation of the invalidity of a treaty on
account either of compulsion or of any other reason of
invalidity as laid down in articles 12-16 of this chapter
may properly be made with legal effect only: (a) if
accompanied by the willingness of the State making
such allegation to obtain a finding of an international
tribunal on the matter, and (6) if followed by an actual

114 The notion that compulsion is not a vitiating element
in relation to validity of treaties in cases in which what
is exacted from the coerced State does not go beyond the
limits of international law is clearly expressed by Hall:
" Consent is conceived to be freely given in internatio-
nal contracts, notwithstanding that it may have been
obtained by force, so long as nothing more is exacted
than it may be supposed that a State would consent to
give, if it were willing to afford compensation for past
wrongs and security against the future commission of
wrongful acts . . . When this point, however is passed,
constraint vitiates the agreement" (E. E. Hall, Interna-
tional Law (3rd ed., 1890), p. 235).
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finding of the tribunal to that effect. It is only if
these conditions are fulfilled that reliance on the vitiat-
ing effect of duress — as well as of other reasons of
invalidity — instead of constituting a disintegrating
force in the treaty relations of States may become a
factor in maintaining the authority of international
•engagements. If a State has been unlawfully coerced
into entering a treaty, the proper course for it is —when
conditions permit — to ask an international tribunal
to make, in contentious proceedings, a declaration to
that effect. The acceptance of the present article
"would amount to a conferment of obligatory jurisdiction
upon international tribunals in a matter of this descrip-
tion. In view of the gravity of the issues involved the
International Court of Justice would seem to be the
proper tribunal competent to declare the invalidity of
the treaty.

As the continued validity of a treaty imposed by
force is a matter of concern for the entire international
community, the present article gives to every Member
of the United Nations — whether it has become a party
to the Code of the Law of Treaties or not — the right
to ask the Court to declare, in contentious proceedings,
the invalidity of a treaty imposed by force. The
State directly affected may not always be in the posi-
tion to do so.

Note

1. As already submitted in the general observations
to the comment to this article, the Commission is
confronted with an important question of principle
in relation both to the present article and most of the
other articles in this part bearing on the validity of
treaties. For although there exists a certain amount
of inconclusive practice in the form of allegations of
duress 116 bearing on this aspect of the law of treaties
that practice is not considerable either in extent or in
importance. At the same time, the various causes of
invalidity of treaties have loomed large in the writings
of publicists and in various codes and drafts of the
law of treaties. This has been so for the reason
— which must be regarded as decisive — that the
systematic exposition of an important branch of law
cannot properly be determined by the actual or pro-
bable frequency of occurrences giving rise to the
application of the rules of law in question. This is not
merely a matter of elegantia juris. It is a question of
the authority and the completeness of the law. There
is no warrant for assuming that by giving to the various
aspects of invalidity a place in the Code of the Law of
Treaties, encouragement may be given to arbitrary
appeal to them. If the safeguards of a judicial nature
formulated in the present article are adopted, they will
rule out, as a matter of law, any abusive or unilateral
reliance on the fact or assertion of coercion. It will

116 At the Washington Conference of 1921 China
raised, though in somewhat circuitous fashion, the ques-
tion of the validity of her acceptance in 1915 of the so-
called twenty-one demands presented to her by Japan
(Willoughby, China at the Conference (1922), pp. 253, 255).
In the course of the Tacna-Arica Arbitration of 1925 and
1926 Peru relied frequently on the allegation that she
had been compelled to sign the Treaty of 1884. When
in 1920 Bolivia and Peru addressed to the Assembly of
the League of Nations a request for the revision of their
treaties with Chile one of the grounds of the request was
that those treaties had been imposed by force.

not be the interested State but the International
Court of Justice which will declare the treaty to be
invalid. Undoubtedly, experience shows that the
nullification of treaties imposed by force takes place
not in pursuance of a judicial verdict but of a political
action taken in conformity with changed conditions of
power. But this is not an adequate or desirable
reason for removing from the province of judicial
determination what is essentially a question of law.
The decisive feature of the article as here formulated
is that the historic foundation of the traditional rule
which disregarded the vitiating effects of duress has
disappeared. That historic foundation was the legal
admissibility of war as an instrument both of enforcing
and creating rights. The International law Commission
is now called upon to find — constater — that change as
a matter of fact. In thus drawing the consequence of
an accomplished change of the law the Commission
will be codifying, not developing, the law of nations
in one of its most essential aspects. At the same time it
will be formally incorporating into the law of treaties
a general principle of law of incontestable authority.

2. According to the article as drafted treaties im-
posed by force or threat of force are void. They are a
nullity.116 They are not merely voidable — with the
effect that the coerced party may take advantage of
it or of part of it, if it so chooses, or that it may become
legally bound by it if it fails to exercise its right of
avoidance within a reasonable time or if it has benefited
from it. The attitude of acquiescence or apparent
acquiescence on the part of the coerced party is irrele-
vant. Any State may ask for a declaration of nullity.
The defect of the treaty concluded in such circumstance
is fundamental and nothing short of the conclusion of
a freely negotiated treaty can cure it. For this reason
it is difficult to accede to the reasoning adopted in
article 4 (3), and the comment thereto, of the Harvard
Draft Convention of Rights and Duties of States in
case of Agression to the effect that the imposed treaty
" may offer an intrinsically fair and equitable adjust-
ment of the controversy which led to the armed
conflict " . " ' For the case is not merely one of an
armed conflict; it is a case of unlawful recourse to
force. In relation to a treaty concluded in these cir-
cumstances it is impracticable and contrary to prin-
ciple to confer upon an international tribunal the
power of scrutinizing whether it is " intrinsically
reasonable ". The governing consideration is that a
treaty concluded under duress — following upon
unlawful recourse to force —• is not only vitiated by

116 The Harvard Research Draft Convention of 1939 on
Rights and Duties of States in case of aggression lays
down, in article 4 (3), that " a treaty brought about by an
aggressor's use of armed force is voidable ". The differ-
ence between " absolute nullity " and mere yoidability
is discussed lucidly by Professor Guggenheim in his
course of lectures entitled « La validity et la nullity des
actes juridiques internationaux » in Recueil des Cours de
l'Academie de droit international, vol. 74 (1949), pp. 194-
236. Valuable contributions to the subject have also
been made by Professor Verzijl («La validity et la nullity
des actes juridiques internationaux » in Revue de droit
international, t. XV (1935) pp. 284-339) and Dr. W. G.
Hertz (« Essai sur le probleme de la nullitd » in Revue de
droit international et de la legislation comparie, 3 e serie,
vol. 20 (1939) pp. 450-500).

117 American Journal of International Law, vol. 33
(1939), Supplement, p. 828.
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the absence of consent but also that its conclusion and
continuation are contrary to international public
policy. For the same reason, unlike in the case of
error or even fraud, it is difficult to apply to such
treaties the principle of severability (see below, part IV
of the draft) and to try to discover which provisions
of the treaty were not in fact imposed by force (and
may therefore be treated as valid) and which must
remain void; or, to apply another test, which provisions
are intrinsically reasonable and equitable and which
are not.

3. It has been noted that under the present article
no party to a treaty is entitled to declare it invalid on
the ground that it has been concluded under duress.
What it, or any other State, may do is to request the
International Court of Justice, by a unilateral applica-
tion, to declare, in contentious proceedings, that the
treaty is invalid. The consent of the other party to,
or its participation in, the proceedings are not required
— although it is to be expected that if it has a good
case it will elect to defend it before the Court. (In the
absence of such participation the Court, acting in
accordance with article 53 (2) of its Statute, would
still be bound to investigate the merits of the allegation
that the treaty has been concluded under duress.) The
essence of the relevant provision of the present article
is that there is no other way of legally pronouncing the
illegality of an enforced treaty except through a
judgement of the Court. There is no room for any
unilateral action of the interested State save that of
initiation of judicial proceedings. For that reason the
present article does not follow the suggestion embodied
in article 32 (c) and (d) of the Harvard Draft Conven-
tion on Treaties which gives to the State seeking from
the Court a declaration of nullity the right to suspend
provisionally the performance of its obligations under
the treaty. The necessity of any such measures may
be met through the exercise by the Court of the power,
under article 41 of its Statute, to indicate provisional
measures to preserve the respective rights of either
party. This may include, in proper cases, the right of
a party to be freed, provisionally, from the performance
of an invalid treaty. It may be a matter for considera-
tion whether this article should not give the Court the
power to decree, as distinguished from mere intima-
tion, any applicable provisional measures. In any
case, it must be for the Court — and not for the States
concerned — to"1 suspend provisionally the operation
of a treaty.

Article 13

Absence of fraud

1. A treaty procured by fraud is voidable, at the
instance of the International Court of Justice or, if
the parties so agree, of any other international tri-
bunal at the option and at the request of the injured
party.

2. The injured party may affirm the treaty thus
procured and ask for damages for the injury caused
to^it by the fraud of the other party.

Comment

1. The subject matter of this article is largely
theoretical. There have been no instances of judicial
determination — by national or international tribunals

— of disputes arising out of attempts to avoid a treaty
on account of fraud. Neither does it appear that
international practice shows examples of Governments
raising the issue at all — although writers have occasi-
onally discussed the propriety of the action of Mr.
Webster, the United States Secretary of State, in not.
bringing to the attention of the British negotiators a
map privately discovered and showing the boundary
line in a manner favourable to the British contention.
They have also discussed at some length whether
treaties induced by fraud are void or voidable. For
reasons substantially identical with those adduced in
the general comment to article 12 relating to coercion
it is desirable that the Code of the Law to Treaties,
should contain, subject to suitable variations, an
article such as here proposed.

2. The reasons — including those of international
public policy — which prompt the adoption of the
principle that treaties concluded under duress are
void, do not obtain in the case of fraud. It is sufficient
to lay down the principle that such treaties are voidable
at the option of the injured party and to the extent
to which their provisions have been affected by fraud.

3. As in the case of coercion so also in relation to the
present article a State is not entitled unilaterally to
throw off the obligations of a treaty by a unilateral
assertion that it has been procured by fraud. This
seems to be in accordance with existing legal principle.
Only an international tribunal is entitled to make a
declaration and pronounce judgement to that effect.
De lege ferenda, in default of agreement by the parties
to confer jurisdiction in the matter upon another
international tribunal, the International Court of
Justice must be accorded compulsory jurisdiction to
adjudicate upon the allegation of fraud. The occasional
disinclination of writers to recognize fraud — as well as
other factors affecting the reality of consent — as a
reason of nullity or voidability of treaties has been the
apprehension that, in view of the deficiencies of inter-
national judicial machinery, any such elaboration of
the requirements of validity of treaties may affect
adversely the binding force of international engage-
ments. The principle embodied in the present article
leaves no room for any such apprehension. It may be
noted that whereas in the case of duress the seriousness
of the alleged ground of nullity and the probable
absence of equality in the position of the parties require
the exclusive jurisdiction of the International Court
of Justice, these considerations do not apply in the
case of other defects of consent.

4. For the same reasons — unlike in the case of
duress — the right to challenge the validity of the
treaty on account of fraud must be deemed to belong
to the injured party only.

5. As the treaty induced by fraud is not automati-
cally void, the party adversely affected must possess
the option: (a) of relying on the principle of severability
of provisions of treaties and, in proper cases, of asking
for the rescission of some of its provisions only, and
(b) of affirming the treaty as a whole and of asking for
compensation of the damage resulting from the fraud
perpetrated by the other contracting party. In both
cases the compulsory or agreed jurisdiction of an inter-
national tribunal must be regarded as essential.
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Article 14
Absence of error

A treaty entered into under the mistaken belief,
not due to fraud of a contracting party, as to the
existence of a fact substantially affecting the treaty
as a whole is voidable, at the instance of the Interna-
tional court of justice or, if the parties no agnel, of
anyather international tribunal, at the option and at the
request of the party adversely affected by the mistake.

Comment
1. The reasons, adduced in article 12 above as to

the propriety and desirability of including in the draft
Code of Treaties articles bearing on the reality of
consent as a condition of validity of treaties, apply
also to the present article. Moreover, instances in
international practice, both judicial and otherwise,
of mistakes as affecting treaties are more frequent
than those of fraud — though in some cases, occasi-
onally discussed under the heading of mistake, the
subject-matter of the difficulty more accurately falls
within the category of interpretation and rectification.
This applies, for instance to the case of article 15 (1) of
the Warsaw Convention of 12 October 1929 for the
Unification of Certain Rules relating to International
Aerial Transport. In that article, by a mistake of
translation, the word " transporteur" was used
instead of " exporteur". The mistake was subse-
quently rectified by agreement of the parties and the
action of the Secretary-General of the League of Nations
(for details see comment to article 29 of the Harvard
Draft Convention).118 It is possible that interpretation,
and not reality of consent, is the proper sedes materiae
with regard to what is believed to be the most
frequent example of mistake in international practice,
namely, a discrepancy between maps or geographical
facts and the apparent intention of the parties as
expressed in the treaty. Apart from this, the problem
of mistake as an element vitiating the validity of treaties,
far from constituting a prominent feature of interna-
tional practice, has been merely conspicuous in text-
books. The care and deliberation which precede the
making of treaties in modern times and the ease of
access to sources of information render it unlikely
that its regulation in a Code of the Law of Treaties
will prove of direct practical assistance. However,
for the reasons stated, it is not feasible or proper to
disregard it in any codification of the law of treaties.

2. The mistake which in the contemplation of the
present article invalidates a treaty, is one which
is not induced by misrepresentation. For in the latter
case, the treaty is invalidated by fraud. The mistake
must be such as to go to the root of the matter and
affect an essential aspect of the treaty. The fact that
it could have been discovered prior to the conclusion

118 American Journal of International Law, vol. 29 (1935),
Supplement. A recent example of a rectification, by subse-
quent agreement, of an error made in the original treaty
may be noted. In the agreement of 1 August 1950 between
Canada and France concerning air services the following
error occurred: article 5 of the agreement instead of
stating " from being used for the carriage of any interna-
tional air traffic offered ", used the word " ordered ". By
an Exchange of Notes of 28 September 1950 the parties
rectified the error (United Nations, Treaty Series, vol. 77,
p. 369).

of the treaty, is probably irrelevant — though the
circumstance that a contracting party has been guilty
of negligence in failing to discover a mistake which
could have been discovered by the exercise of ordinary
foresight may entitle the innocent party to compen-
sation for the loss caused by the invalidation of the
treaty.

3. The considerations and principles bearing upon
the voidability (as distinguished from nullity) of a
treaty affected by essential mistake; the necessity of a
judicial or arbitral determination of the fact and the
consequence of mistake; provisional suspension of the
operation of the treaty; and the severability of its
provisions are the same, mutatis mutandis, as in the
case of fraud (article 13 above). In view of the actual
and probable scarcity of international practice on the
subject it is unnecessary to elaborate in the present
article the details of these contingencies. These must
be left to the appreciation of international tribunals
in the light of general principles of law and good faith.

4. The principle of compulsory jurisdiction of inter-
national tribunals to determine the existence of error
as a cause of invalidity of a treaty must, upon analysis,
be regarded as a principle de lege lata. This is so for
the reason that any acknowledgement of the right of a
party to terminate unilaterally a treaty on the ground
of error — or, generally, of any other allegation of
absence of reality of consent — would be tantamount
to a denial of the binding force of the treaty.

Note
1. As stated in the comment the main — if not the

only — instances in which error has been invoked by a
contracting party in relation to a treaty and in which
there has been judicial or arbitral pronouncement on
the subject have been instances of error in connexion
with maps or other geographical descriptions. Parties
have found on occasions that a particular locality as
described in the treaty did not exist at all or that the
crucial line of delimitation was at a very considerable
distance from that which they assumed.119

"• In this class must be included the controversy
which arose between Great Britain and the United States
in connexion with the Treaty of 1783 which referred to a
range of highlands south of the St. Croix River as the
dividing line between two systems of rivers. No such
range of highlands existed; nor was it shown on the map
used by the negotiators: J. B. Moore, History and Digest
of International Arbitrations (Washington, 1898), pp. 65 ff.
A dispute also arose as to the identity of the St. Croix
River. The dispute was settled by arbitration in 1798:
J. B. Moore, International Adjudications, Ancient and
Modern (New York, 1929-1930), vol. 2, p. 373. The
decision of the Supreme Court of the United States, in
United States v. Texas [1896] 162 U.S. 1, 37-42, is another
example of a rectification of a geographical description
used in a treaty (of 1819 between the United States and
Spain). So is also, to a conspicuous degree, the Island
of Timor case between Portugal and the Netherlands
decided in 1914 (Scott, Hague Court Reports (1916), pp. 355
et seq.), where the Tribunal interpreted the apparently
erroneous description of the boundary by carefully
elucidating the intentions of the parties at the successive
stages of the negotiations. The incident between Russia
and France on the one hand and Great Britain and Austria
on the other, in connexion with the interpretation of the
Paris Treaty of 1856, recounted by McNair, The Law of
Treaties, op. cit., p. 131, is of interest. And see generally
Sandifer, Evidence before International Tribunals (1939),
pp. 156-164, with regard to maps.



154 Yearbook of the International Law Commission, Vol. II

Nevertheless the parties have not claimed in such cases
that the treaty was void. They have asked for an
interpretation or a rectification of the treaty. Writers
have treated the matter largely as one of interpretation
or evidence. With regard to maps, municipal jurispru-
dence has treated discrepancies between the description
of the parcels in the contract and the map attached to
it as one of construction. However, even if cases of
this nature fall more properly within the field of inter-
pretation, they illustrate at the same time the principle
that not every error involves the voidability of the
treaty. Such effect attaches only to an essential error
which goes to the roots of the treaty.

2. It will be noted that the error referred to in the
above article must be one of fact — not of law. The
principle that a person — or a State — cannot plead
ignorance of the law, civil or criminal, as a reason for
escaping the consequences of his conduct is an indis-
pensable legal principle. It applies with special force
to Governments who are in the position to rely on the
services of experts. The matter was touched upon by
Judge Anzilotti in his dissenting opinion in the case of
Eastern Greenland where he discussed the question
whether the validity of a declaration made by the
Norwegian Foreign Minister could have been vitiated
by a mistake — the Judge found that " there was no
mistake at all " — as to the consequences of the exten-
sion of Danish sovereignty: " one can scarcely believe
that a Government could be ignorant of the legitimate
consequences following upon an extension of sove-
reignty" (Publications of the P.C.I.J., Series AjB,
No. 53, p. 92). On a minor scale, in the matter of a
contract made by a ruler of a protected State, the
following observation of the arbitrator, Lord Asquith,
may be noted in relation to the allegation that as the
ruler was not cognizant of the rule that territorial
waters form part of the territory of the State, a conces-
sion given by him over his entire territory did not,
nevertheless, cover the territorial waters. The arbitra-
tor said: " I am not impressed by the argument that
there was in 1939 no word for ' territorial waters ' in
the language of Abu Dhabi, or that the Sheikh was
quite unfamiliar with that conception. . . Every State
is owner and sovereign in respect of its territorial
waters, their bed and subsoil, whether the ruler has
read the works of Byonkershoek or not. The extent
of the ruler's dominion cannot depend on his accom-
plishment as an international jurist " {The International
and Comparative Law Quarterly, 4th Series, vol. I,
Part II (1952), p. 253).

Section III
Legality of the object of the treaty

Article 15
Consistency with International Law

A treaty, or any of its provisions, is void if its per-
formance involves an act which is illegal under inter-
national law and if it is declared so to be by the
International Court of Justice.

Comment
1. The principle formulated in this article is gener-

ally — if not universally — admitted by writers who
have examined this aspect of validity of treaties. Yet,

mainly for two reasons, the question is not free of'
difficulty. In the first instance, not every treaty is.
void which departs from customary international law.
For it is generally recognized that, in principle, States,
are free to modify by treaty, as between themselves,
the rules of customary international law. Modus et
conventio vincunt legem. Thus, so long as the treaty
does not affect the rights of third States, there would
seem to be no reason why two States shall not agree-
that, as between themselves, the width of territorial
waters should be fifty miles; that their warships
should be allowed to stop and otherwise exercise
jurisdiction over the merchant vessels of the other
contracting party on the high seas; that their diploma-
tic representatives should not enjoy the jurisdictional
immunities otherwise prescribed by international law;
that their public ships and other governmental agencies,
should have no immunity from suit; that their nationals,
should be liable to military service in the territory of
the other contracting party; or that they shall have
the right to nationalize without compensation the
property of the nationals of the other contracting
party. Numerous other examples of this nature could
be adduced. In so far as any such treaty modifying
or abolishing a rule of customary international law
were to purport to interfere with the rights of third
States they would in any case be without effect in as
much as a treaty cannot lawfully affect the rights of
States which are not parties to it and in as much as,
for that reason, an international tribunal would declare
it to be unenforceable so far as the rights of third
States are concerned.

2. Accordingly, a treaty is not void on account of
illegality on the mere ground that it purports to affect,
without its consent, the right of a third State. If it
purports to do that it will be, to that extent, unen-
forceable by international tribunals by virtue of the rule
pacta tertius nee prosunt nee nocent. It is arguable that
for that very reason, namely, because they purport
to affect the rights of third States, such treaties are
not only unenforceable against such States, but are
also in themselves void on account of the fact that
their object is illegal — such illegality consisting in
the attempt to interfere with the rights of a third
State in disregard of rules of international law. Thus
to quote from Judge McNair's work on treaties: " It is
believed that a treaty between two States the execution
of which contemplates the infliction upon a third
State of what customary international law regards as
a wrong is illegal and invalid ab initio " (op. cit., p. 113).
The true reason of such treaties being void is that they
have for their object an act which is illegal according
to customary international law.

3. The object of a treaty may be illegal — and the
treaty correspondingly void — even if it does not
directly affect third States. Thus it has been suggested
that in so far as instruments such as the Declaration
of Paris of 1856 which abolished privateering or the
Slavery Convention of 1926 obliging the parties to
prevent and suppress trade in slaves have become
expressive of a principle of customary international
law, a treaty obliging the parties to violate these
principles would be void on account of the illegality
of its object. The abovementioned instruments consti-
tute also examples of inconsistency of a subsequent
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treaty with rules of international law which, although
originating from a treaty concluded between a limited
number of States, subsequently acquire the complexion
of generally accepted — and, to that extent, custo-
mary — rules of international law.

4. It would thus appear that the test whether the
-object of the treaty is illegal and whether the treaty
is void for that reason is not inconsistency with
•customary international law pure and simple, but
inconsistency with such overriding principles of inter-
national law which may be regarded as constituting
principles of international public policy (ordre interna-
tional public). These principles need not necessarily
have crystallized in a clearly accepted rule of law such
as prohibition of piracy or of aggressive war. They
may be expressive of rules of international morality so
cogent that an international tribunal would consider
them as forming part of those principles of law gener-
ally recognized by civilized nations which the Interna-
tional Court of Justice is bound to apply by virtue of
Article 38 (3) of its Statute. Although it is not possible
to cite any judicial decision in support of that view
there are occasional interesting observations of indivi-
dual judges to that effect. Thus in his individual
opinion in the Oscar Chinn case Judge Schiicking
asserted that " the Court would never . . . apply a
convention the terms of which were contrary to public
morality " (Publications of the P.C.I.J., Series A/B,
No. 63, p. 150).

5. The voidance of contractual agreements whose
object is illegal is a general principle of law. As such
it must find a place in a codification of the law of
treaties. This is so although there are no instances,
in international judicial and arbitral practice, of a
treaty being declared void on account of the illegality
of its object.

6. The following observations are relevant to the
test of the proposed article: (a) In referring to " a
treaty or any of its provisions " the intention is to
apply the principle of severability, namely, that any
single provision involving an illegality, does not entail
the nullity of the treaty if the latter, taken as a whole,
can be upheld. This will not be possible if the provision
in question constitutes an essential part of the treaty.
(b) As the offending treaty — or the offending provi-
sion — is contrary to overriding principles of inter-
national law it cannot be enforced by an interna-
tional tribunal even if the State which stands to benefit
from the judicial nullification of the treaty fails to
raise the issue. No action will lie on a treaty of that
description. On the other hand, the defendant State,
although it has taken part in bringing about the illegal
treaty, can plead the illegality as a defence. In pari
delicto potior est conditio defendentis. This to a large
extent answers the question whether and to what
extent a State can be relieved of the performance of
an illegal treaty. It can suspend performance and
leave it to the other contracting party to resort to the
International Court of Justice for the vindication of
the validity of the treaty. The jurisdiction of the
Court in such cases is obligatory. It is the Court,
and not the interested party, which is finally entitled
to declare the treaty, or part thereof, to be void on
account of illegality.

7. As in other articles of this part of the present
draft, so also in the matter of nullity of treaties on the
ground of their inconsistency with binding rules of
international law, the operation of the principle in-
volved must be dependent upon the willingness of
the party invoking it to abide by the decision of an
international tribunal upholding the allegation of
invalidity or making, proprio motu, a finding to that
effect. The reasons, which are of a general character,
for that principle have been stated above in paragraph 4
of the comment on article 14. It is a principle de lege
lata.

Note

1. As explained in the comment the incorporation
of this article must be regarded as essential in any
codification of the law of treaties. This is so notwith-
standing the substantial practical and doctrinal diffi-
culties inherent in the solution here adopted. Thus
in the sphere of municipal law the legislature is often
called upon to enact statutes which derogate from
what has hitherto been regarded as the overriding
law of the land and imperative considerations of public
policy. Courts must give effect to the statutes thus
enacted. In the international sphere the function
of such legislation is frequently fulfilled by treaties,
both bilateral and multilateral. But if, as stated in
the present article, international courts are to be
judges of the validity of treaties in the light of over-
riding principles of international custom and interna-
tional public policy as hitherto recognized, a situation
may be created in which international society may be
deprived of the necessary means of development
through processes of international legislation. Probably
the exceptional character of such contingencies reduces
to limited proportions the practical difficulty involved.
But there ought to be no doubt as to the existence of
the problem and the possible necessity of an attempt
at solving it, de lege ferenda, within the framework of
the present article. (The same problem arises, in
article 16, with regard to treaties of a general legisla-
tive character inconsistent with previous treaties).
Thus, for instance, if Article 2 (6) of the Charter were
to authorize, in terms more categorical than it does at
present, intervention in the affairs of non-member
States, the question might arise of the validity of
some provision on the face of it incompatible with the
prohibition of intervention and the independence of
States. De lege ferenda there may be room for the
consideration of a principle affirming that a multila-
teral treaty concluded in the general international
interest is valid even if departing from or contrary to
what has been considered in the past to be an over-
riding rule of customary international law.

2. At the same time this and similar difficulties
counsel caution in the matter of extending the limits
of voidability of treaties. For this reason the present
draft does not refer in a separate article to consistency
with international morality as a condition of validity
of treaties. To do so may result in conferring upon
international tribunals a measure of discretion, in a
matter admitting of highly subjective appreciation,
which Governments may not be willing to confer
upon them and which they could exercise only with
difficulty. In so far as considerations of morality
— such as conduct in accordance with canons of
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good faith — form a constituent part of general
principles of law and of the requirements of interna-
tional public policy they are provided for in the present
article.

Article 16
Consistency with Prior Treaty Obligations

1. A treaty is void if its performance involves a
breach of a treaty obligation previously undertaken
by one or more of the contracting parties.

2. A party to a treaty which has been declared
void by an international tribunal on account of its
inconsistency with a previous treaty may be entitled
to damages for the resulting loss if it was unaware
of the existence of that treaty.

3. The above provisions apply only if the departure
from the terms of the prior treaty is such as to interfere
seriously with the interests of the other parties to
that treaty or seriously impair the original purpose of
the treaty.

4. The rule formulated under paragraphs (1) and
(2) does not apply to subsequent multilateral treaties,
such as the Charter of the United Nations, partaking
of a degree of generality which imparts to them the
character of legislative enactments properly affecting
all members of the international community or which
must be deemed to have been concluded in the inter-
national interest.

Comment

1. The subject-matter of the present article is of
considerable importance and also of some complexity
inasmuch as it raises the problem of the adaptation of
a cogent legal principle to the requirements of peaceful
development on international law and organization.
This is so although the matter has given rise to only
a relatively small number of judicial or arbitral
pronouncements and although even these provide no
direct authority for the principle here formulated.
Thus in the Oscar Chinn case (Publications of the
P.C.I.J., Series AjB, No. 63), while the dissenting
opinions of two judges were based in substance on the
principle formulated in the present article, the Court
as a whole did not pronounce directly on the subject.
The question in that case was whether the Convention
of St. Germain of 1919 relating to the Congo, which
altered the provisions of the General Act of Berlin
of 1885, was valid. The judgement of the Court relied
in this respect on the fact that the parties to the
dispute, the United Kingdom and Belgium, did not
challenge the validity of the Convention of St. Germain.
In 1917 Costa Rica and Salvador brought an action
before the Central American Court of Justice on
account of the violation by Nicaragua, by a treaty
concluded with the United States, of her treaties with
these States. The Court, for jurisdictional reasons,
declared itself unable to act on the request that it
should declare the treaty with the United States to be
null and void {American Journal of International
Law, vol. II (1917), p. 228). It declined to do so for
the reason that one of the parties thereto, namely,
the United States, was not a party to the dispute. But
the Court found that Nicaragua " is under the obliga-
tion — availing itself of all possible means provided
by international law — to re-establish and to maintain
the legal status that existed prior to the Bryan-

Chamorro Treaty " (ibid.). The decision of the same
Court in an action brought in pari materia by Salvador
against Nicaragua was to the same effect (ibid., p. 729).
In what is perhaps the most important incident bearing
on the subject — the incident arising out of the allega-
tion of inconsistency of the Hay-Varilla Treaty of
1903 between the United States and Panama and the
Hay-Pauncefote Treaty of 1901 between the United
States and Great Britain in the matter of exemption
of Panama from tolls levied on ships passing the
Canal — the dispute never came for judicial determi-
nation.

2. The effect of article 16 is that an international
tribunal requested to enforce a treaty the performance
of which involves a breach of a treaty obligation
previously undertaken by one or more of the parties to
the new treaty must decline to enforce the subsequent
treaty. It must do so on the ground that the latter is
void. The article does not adopt alternative solutions
such as that the obligations of the former treaty take
priority over those of the latter treaty which otherwise
remains valid. It proceeds on the assumption that if
parties to a treaty bind themselves to act in a manner
which is a violation of the rights of a party under a
pre-existing treaty, they commit a legal wrong which
taints the subsequent treaty with illegality. This
result follows cogently from general principles of law
governing the subject, from requirements of interna-
tional public policy and the principle of good faith
which must be presumed to govern international rela-
tions. These considerations are summarized in an
extract reproduced below in note 1 to this comment.

3. The knowledge, at least on the part of one
contracting State, of such incompatibility must —
unless in exceptional circumstances of which it is not
easy to conceive — be assumed. This is so, in particu-
lar, having regard to the fact that since the Covenant
of the League of Nations the obligation of registration,
followed as it is by publication, rests upon most States.
In those exceptional cases in which one of the parties
to the new treaty had, for no fault of its own, no
knowledge of the pre-existing treaty, principle requires
that the other party should compensate it for the
damage caused by the fact that the subsequent treaty
is declared void. This is the effect of the second para-
graph of the article. The possibility that the incompa-
tibility was unknown to both parties to the new treaty
must be regarded as remote — except in so far as it
is due to the mistaken belief that no legally relevant
inconsistency with the former treaty existed.

4. As in the case of invalidity on other grounds, so
also the invalidity of the subsequent treaty on account
of its inconsistency with a previous treaty, must, if
it is to excuse a party from performance, be declared
by an international tribunal, when called upon to
enforce that subsequent treaty, on the application of
one of the parties. Moreover, international tribunals
must also be deemed competent to declare the nullity
of the subsequent treaty at the request of a party to
the prior treaty even if no attempt has yet been made
to put the subsequent treaty into effect. For the
very existence of the subsequent offending treaty, in
so far as it is a source of challenge and uncertainty for
the parties to the previous treaty, provides a legitimate
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occasion for protest by the parties to the prior treaty
and for a request on their part that the subsequent
treaty should be formally declared void. This in fact
has been the attitude of Governments in most of the
cases in which they considered their interest to be
affected by the conclusion of the subsequent treaty.

5. The principle that the subsequent treaty, viola-
tive of a prior conventional obligation, is invalid
requires a substantial modification in cases in which
that subsequent treaty partakes of the nature of a
general rule of international law of a legislative char-
acter. Within the municipal sphere a statute may
effectively interfere with pre-existing contracts. Some
such principle must also apply in international rela-
tions in cases in which the subsequent treaty is — in
effect (though not in strict law seeing that there is
as yet no legislation proper in the relations of States) —
of a legislative character. Thus Article 103 of the
Charter of the United Nations provides that " in the
event of a conflict between the obligations of the Mem-
bers of the United Nations under the present Charter
and their obligations under any other international
agreements, their obligations under the present Charter
shall prevail ". In referring, in the matter of the
obligations of the Members of the United Nations, to
" their obligations under any other international
agreement " the Charter refers to agreements concluded
both prior and subsequent to the acceptance of the
Charter. In so far as it is directed to the latter the
Charter merely upholds the principle that the obliga-
tions of a prior treaty have precedence over those of a
treaty concluded subsequent to it. Under the present
article 16, which is intended to be declaratory of
existing law, treaties inconsistent with the Charter
and concluded subsequent to its acceptance are void
whether concluded with Members of the United Nations
or with States which are not Members. However, in
so far as Article 103 of the Charter in referring to
" obligations under any other international agreement"
aims at treaties entered into prior to the acceptance
of the Charter, that Article, being inconsistent with
treaties previously concluded, would itself be void unless
we apply to it the principle adopted in paragraph 4.
That principle provides an exception with regard to
" subsequent multilateral treaties, such as the Char-
ter of the United Nations, partaking of a degree of
generality which imparts to them the character of
legislative enactments properly affecting all members
of the international community ". The same principle
has been sanctioned in a different sphere by the
International Court of Justice in the advisory opinion
concerning Reparations for injuries suffered in the
service of the United Nations. To that extent this part
of paragraph 4 of article 16 must be regarded as being
de lege lata. (Article 20 of the Covenant of the League
of Nations merely provided, with respect to obligations
undertaken by a State prior to its becoming a member
of the League and inconsistent with the Covenant,
that it is its duty to take immediate steps to procure
release from such obligations. With regard to other
obligations the Covenant adopted the rule that " the
Covenant is accepted as abrogating all obligations and
undertakings inter se which are inconsistent with the
terms thereof " which meant in effect that they were
void. This result — with regard to future treaties —
would have followed, it is believed, even without the

express provision of article 20 with regard to treaties
concluded by members of the League both inter se
and with non-member States.)

6. Similar considerations, although in a more limited
sphere, may apply to paragraph 4 in so far as it refers
to treaties, inconsistent with previous treaty obliga-
tions, " which must be deemed to have been concluded
in the international interest ". At present, the possi-
bility of quasi-legislative international enactments,
such as the Charter of the United Nations, being
accepted by a vast majority of States is distinctly
limited. But situations may arise in which a treaty
concluded by a considerable number of States, though
not so numerous as to approach universality, coincides
so patently with general international interest that it
may properly be entitled to claim to override previous
treaty obligations — especially if in cases of this
description an attempt is made to compensate the
beneficiary of the prior treaty. In exceptional cases
this might be held to apply even to a bilateral treaty.
Thus there is room for the view that the treaty of 1903
between the United States and Panama which promised
the latter exemption for Panamanian ships passing
the Canal and which was considered inconsistent with
the treaty concluded in 1901 with Great Britain was
concluded in the international interest inasmuch as
its purpose was to make possible the opening of a great
international highway of paramount importance and
inasmuch as the special concessions granted to Panama
were an essential condition of the conclusion of the
treaty. It is not suggested that the above example
necessarily falls within the provision of the exception
formulated in paragraph 4. However, that example
lends emphasis to the view that some such exception
may properly find a place in any general rules as laid
down in that paragraph. While this specific provision
of paragraph 4 is essentially de lege ferenda, it is believed
to merit full consideration in connexion with the
codification of the law of treaties. The safeguarding
of the authority of treaties must be reconciled with the
equally important international interest involved in
preventing the development of international law from
being hampered by the obligations of existing treaties.
In some cases parties have expressly provided against
the contingency of a treaty becoming a stumbling
block in the way of general international regulation.
Thus the Air Navigation Agreement between the
United Kingdom and Canada of 19 August 1949 pro-
vided, in article 11 (2), that " in the event of the
conclusion of any general multilateral convention
concerning air transport by which both contracting
parties become bound, the present Agreement shall
be amended so as to conform with the provisions of
such convention " (United Nations, Treaty Series, 44,
p. 240).120

im With this there may be contrasted the way in
which, the Hague Convention of 1930 on Certain Questions
Relating to the Conflict of Nationality Laws attempted
to resolve the problem of inconsistency by providing,
in article 19, that nothing in the Convention " shall affect
the provisions of any treaty, convention or agreement in
force between any of the High Contracting Parties relating
to nationality or matters connected with i t". A provi-
sion of this character substantially reduces the legal
effect of the multilateral treaty — although it cannot be
interpreted as leaving the parties freedom of action with
regard to treaties concluded subsequent to the acceptance
of the multilateral treaty.
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7. Considerations of similar nature apply also to the
qualification of the general rule as expressed in para-
graph 3. That qualification is specially relevant to the
case of multilateral conventions. The latter are often
in need of revision. It is clearly undesirable that such
revision should be possible only through unanimous
agreement of the original contracting parties. If
such unanimity is impossible, the parties to the
original convention must, in proper cases, be in a
position to alter, inter se, its provisions by means of a
new treaty concluded by them. This, for instance,
has been the case in the matter of the various Hague
Conventions of 1899 and 1907 and the successive
Geneva Conventions for the amelioration of the
condition of the sick and wounded in the armies in
the field. These new treaties did not adversely affect
the interest of the original contracting parties or
impair the purpose of the original treaties. A different
situations was said to have arisen in connexion with the
case, mentioned above in paragraph 1 of this comment,
of the Treaties of Berlin of 1885 and of St. Germain
of 1919. Two of the dissenting judges in the Oscar
China case, which was concerned with the relation
between these two treaties, were of the opinion that
the latter treaty had, to a substantial extent, the
effect of frustrating the object of the Treaty of 1885,
which was still in force, and that for that reason the
Treaty of 1919 was null and void. (The opinions of
Judges Nyholm and Negulesco in the case concerning
the Competence of the European Commission of the
Danube — Publications of the P.C.I.J., Series B, No.14
pp. 73, 129 — were substantially to the same effect.)
If that were so — the present comment expresses
no opinion on the question — the view of the dissenting
judges must be regarded as unobjectionable. The fact
that the parties directly concerned in the case did not
challenge the validity of the treaty of 1919 was probably
not relevant. It is believed that if the Court had
examined the allegation that the treaty of 1919 frus-
trated the purpose, to which some of the original signa-
tories legitimately attached importance, of the treaty
of 1885, and if the Court had come to the conclusion
that it was so, then it would have been consistent with
and required by correct legal principle to hold that the
treaty of 1919 was void. An international court cannot
properly enforce a treaty whose purpose of effect
amounts to a legal wrong, in matters of substance,
against some of the signatories of the original treaty.
The proper course for States wishing to conclude a
new treaty inconsistent with their obligations under the
prior multilateral treaty is to decounce it, if they can
do so consistently with its provisions, and to conclude
a new treaty. On the other hand — in particular if
such termination of the original treaty is not legally
possible — the continued existence of the original
multilateral treaty cannot legitimately provide a reason
for preventing developments which are desirable and
generally beneficial and which, although departing
from or amplifying, however considerably, the terms
of the original treaty, cannot be regarded as unduly
interfering with the rights of the original parties or
the true purpose of that treaty. Moreover, it is clear
that, de lege ferenda, consideration ought to be given
to the adoption of a rule permitting changes in the
original treaty by a decision which, if necessary, falls
short of an unanimous decision of the original parties.

Note

1. The importance of the subject matter of this
article from the point of view both of the law of treaties
and of international law in general j ustif ies, it is believed,
a detailed treatment of the matter in the article itself
and in the comment. The Special Rapporteur ventures
to refer in this connexion to the following passage in
an article, of which he is the author:

" In the international sphere the reasons for
regarding later inconsistent treaties as void and
unenforceable are even more cogent than in private
law. It is, as a general rule, incompatible with the
unity of the law for the courts to enforce mutually
exclusive rules of conduct laid down in a treaty, a
statute, or a contract. But among individuals
contracts are infinite in variety and number; among
States they are relatively few and a matter of general
knowledge. The shock, therefore, resulting from
any recognition of the later contract to the sentiment
of the unity of the law is greater in the latter than
in the former case. Moreover, in so far as there is
any disposition by municipal courts to treat the later
contract as subsisting, the logical exclusiveness of
the subject-matter of the two contracts is mitigated
by substituting the right to damages for the second
inconsistent obligation. In the international sphere
damages, by the very nature of things, are in most
cases not likely to offer adequate compensation
for the wrong. For these reasons it is difficult to
accept the view that the treaties in question are
valid and that the only effect of the inconsistency is
that the obligations of the former treaty take
priority over the conflicting provisions of the later
agreement. This would be the position in any case.
For, obviously, a state cannot lawfully terminate a
treaty by the simple device of concluding another
treaty inconsistent with the first. The flaw in the
later treaty has an effect reaching beyond the mere
reproduction of an obvious rule of international law.
It makes that later treaty unlawful and incapable
of enforcement.

" This insistence on the nullity of the later treaty
is not, it is submitted, mere pedantry. Treaties,
woven into the structure of customary international
law, are the substance of the growing and changing
law of nations. International law cannot recognize
and it must actively discourage a state of affairs
in which the law-creating faculty of states is abused
for violating'existing law as laid down in valid
agreements. Governments cannot be permitted to
discredit international law and to render it unreal
by filling it with mutually exclusive obligations and
by reducing treaties to conflicting makeshifts of
political expediency." (British Year Book of Inter-
national Law, vol. 17 (1936), pp. 63-64).

2. The principle that contracts entered into by the
parties in violation of previous contractual obligations
binding upon them are void must be regarded as a
general principle of law. As to English law, Sir Frederic
Pollock (Principles of Contracts (9th ed., 1921), p. 475)
lays down, without apparent qualification, the rule
that if A concludes a contract with B and then another
contract with C which, to the knowledge of both B
and C, is inconsistent with the first contract, then the
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second contract is void. For an elaboration of this
rule in private law see H. Lauterpacht, " Contracts to
Create a Contract" in Law Quarterly Review, 1936,
pp. 434-454. (See also ibid., pp. 524-527, for an
examination of French and German law.) The prin-
cipal French decision on the subject is that of the
French Court of Cassation of 13 October 1912 in
Deutsche Celluloid Fabrik v. Schwerber (Sirey, 1913,
I, p. 259) where it was held that a contract of service
between the plaintiff and the defendant made in
disregard of a contract which, to the knowledge of
both parties, was binding on the defendant, was void.

3. Some treaties, including article 20 of the Covenant
of the League of Nations referred to above, include
express provisions in which the parties undertake not
to conclude treaties inconsistent with the obligations
already undertaken. As already suggested, such
provisions, in which the parties undertake not to
violate an existing obligation, are redundant and of
doubtful legal elegance.121 They do not provide an
argument either in support or in refutation of the
principle formulated in article 16.

4. The importance of that principle assumes par-
ticular importance in relation to conventions codifying
international law. If the parties were to be in a posi-
tion to conclude, inter se, treaties inconsistent with
the general purpose of the convention, the resulting
situation would indeed be confusing. Reference may
be made in this connexion to an article by Professor
M. Hudson in American Journal of International Law,
vol. 24 (1930), p. 461, in which he discusses the possi-
bility of States concluding treaties modifying inter se
the conventions resulting from The Hague Codification
Conference of 1930. He suggested that " such action
would, in a sense, be contrary to the spirit of codifica-
tion ". He recalled that in the report of the drafting
committee such conventions were not considered
improper provided that they affected " only the relations
between the States parties thereto ". However, the
purport of these conventions would not thus be limited
if their effect were to frustrate or seriously impair the
purpose of codification.

5. For the reasons stated the present article 16 does
not adopt the solution proposed in article 22 (c) of the
Harvard Draft Convention which, while leaving on
one side the question of the nullity of the offending
subsequent treaty, merely lays down that " the
obligation assumed by the earlier treaty takes priority
over the obligation assumed by the latter treaty ".
That formulation of the legal position is, it is believed,
contrary to principle (see note 1) and to the views of
practically all writers who have considered the question.
Neither does it take into account the nature of the
situation confronting a court adjudicating on a claim
to enforce the subsequent treaty. The question of

priority of obligations is not before the court. It is
not called upon to pronounce whether the prior obliga-
tion is to be enforced or not.

6. In this connexion it may be noted that the ques*
tion of the nullity of the subsequent inconsistent treaty
does not arise if the party to the prior treaty which is
adversely affected by the subsequent treaty expressly
or by implication waives its rights thereunder. This
happens on occasions as, for instance, in the case of
the British protest against the Hay-Varilla Treaty
in 1903. Once waiver has taken place, there is no
longer any inconsistency and therefore no question of
the nullity of the subsequent treaty.

Section IV

Form and publicity

Article 17

Written Form

An agreement is void as a treaty unless reduced to
writing.

Comment

1. There is slight — and occasionally exotic 122 —
authority in support of the view that a treaty may be
the result of an oral agreement. It is not certain to
what extent certain passages in the judgement of the
Permanent Court of International Justice in the case
of Eastern Greenland (Publications of the P.C.I.J.,
Series AjB, No. 53, pp. 69, 70) can be regarded as
supporting that view. It is probable that, as the fact
and the contents of the oral declaration made, in that
case, by the Norwegian Minister for Foreign Affairs
were not disputed, the Court did not address itself to
that question at all. It appears also that the declara-
tion was recorded simultaneously with its oral trans-
mission. In view of this no decisive importance need
be attached to the observation of Judge Anzilotti in
his Dissenting Opinion that " there does not seem to
be any rule of international law requiring that agree-
ments of this kind must necessarily be in writing, in
order to be valid " (ibid., pp. 91, 92). In the Kulin
case decided in 1927 by the Roumanian-Hungarian
Mixed Arbitral Tribunal the latter refused to recognize
the binding force of alleged verbal engagements, as
recorded in the minutes of a conversation, made by
Hungary (Recueil des decisions des tribunaux arbitraux
mixtes, vol. VII, p. 38). In the arbitral award given
in 1889 in the dispute between Germany and Great
Britain concerning a concession on the Island of Lama
the arbitrator, in declining to attach importance to
an alleged oral statement of the Sultan of Zanzibar
declaring his immediate readiness to grant a concession,

121 The same probably applies to such provisions as
article 6 of the Brussels Treaty of 17 March 1948 of
Economic, Social and Cultural Collaboration and Collec-
tive Self-defence in which the parties declared " each so
far as he is concerned, that none of the international enga-
gements now in force between him and any other of the
High Contracting Parties is in conflict with the provisions
of the Treaty ".

182 See for example, the agreement referred to by Grotius
between Mithridates and Sulla in 84 B.C. (De juri belli
et pads, ii, XVI, 30); between King Ludwig and King
Charles the Bald in 870, referred to in L. Bittner, Die Lehre
von den volkerrechtlichen Urkunden (Stuttgart, 1924), p. 4;
and an arrangement for an alliance between Peter the
Great and Frederick III in 1697, Elector of Brandenburg
(F. von Martens, Traite de droit international (translation
A. Leo) Paris, 1883, p. 541).
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expressed the view that " although there is no law
which prescribes a written form for agreements
between States, it is nevertheless contrary to interna-
tional usage to contract orally engagements of this
nature and character ". In the course of the Manchu-
rian dispute between Japan and China, the former relied
on a " protocol " consisting of the minutes of conversa-
tions between the Chinese and Japanese representatives
in Peking in 1905 in which China agreed not to con-
struct railways in certain districts of Manchuria.
China contended that the " protocol", which was
never incorporated in a formal treaty, consisted of an
" arbitrary selection " of various articles of provisional
understandings embodied in the daily records of the
Conference. The Lytton Commission of Enquiry in
its Report of 4 September 1932 treated the " protocol "
as a binding agreement having the force of a " formal
commitment" although the results of the conversa-
tions were not subsequently embodied in the treaty.

2. Whatever may be the interpretation of the above
inconclusive incidents and pronouncements, it is
submitted that a Code of the Law of Treaties must
expressly lay down the requirement of written form as
a condition of their validity. In view of the conflicting
conclusions which can be drawn by reference to such
rare authority as there exists on the subject, it is of
little importance whether the requirement of writing
as a condition of validity of treaties is regarded as
being de lege lata or de lege ferenda. The decisive consi-
deration in favour of the solution adopted in the present
article is: (a) that international precedents suggesting
that oral agreements are binding as treaties are but
few, insignificant and controversial; and (b) that it is
desirable, having regard to the security and certainty
of international transactions and to the significance of
their subject matter, that treaties be recorded in
writing. Treaties to which States and international
organizations are parties are concerned with matters of
importance. Within the State the law provides uni-
formly that certain types of important contracts
should be in writing or an even more solemn and
recorded form. It is an obvious requirement of the
certainty and the convenience of international inter-
course that this should be so invariably in the case of
treaties. At a time when the additional requirement
of registration is in most treaties regarded as a condi-
tion of their enforceability before the organs of inter-
national society (see article 18), the mere requirement
of writing is a self-evident minimum.128 This statement
is not inconsistent with the occasional and still surviving
practice of so-called " verbal notes" which are, in
point of fact, neither verbal nor instruments constituting
agreements. They are communications transmitted
and recorded in writing.124 It is significant that prac-

188 J. W. Garner, who generally favoured the view that
oral agreements are binding, stated that " it is not easy
to see how parties to an oral treaty can comply with this
requirement [of registration]": American Journal of
International Law, vol. 27 (1933), p. 494.

114 See for example, the verbal note of 1 March 1948 by
which the Czechoslovak Government in pursuance of article
10 of the Peace Treaty with Romania notified the Romanian
Government of those pre-war bilateral treaties between
the two countries which Czechoslovakia desired to keep
in force. The communication, registered in the United
Nations, Treaty Series (vol. 26, p. 112), ends with the
request to the Romanian Minister of Foreign Affairs
*' to acknowledge the receipt of the present verbal note ".

tically all unofficial and official drafts or Codes of the
Law of Treaties postulate written form as a condition
of the validity of treaties. Article 2 of the Havana
Convention on Treaties of 20 February 1928 lays
down that " the written form is an essential condition
of treaties".126

3. The rule that an oral undertaking does not
constitute a treaty does not necessarily signify that,
on occasions, it may not result in the creation of an
international obligation. For international obligations
may be created by acts other than treaties such as, for
instance, the declarations of or conduct by agents in
the course of oral proceedings before international
tribunals.128 Such declarations made by authorized
agents have frequently been regarded by the Permanent
Court of International Justice and its successor as
binding upon the parties. But this does not mean that
such acts are treaties.

4. The principle formulated in article 17 according
to which writing is a condition of the validity of the
treaty does not signify that any special requirement
of form or formality attaches to the requirement of
writing. What matters is the existence of a record of
the agreement — provided that such record does not
emanate exclusively from one of the parties. Thus the
minutes of a conference or of a meeting recording the
agreement of the parties or a recorded unilateral
declaration accepted by the other party may be
sufficient for the purpose. The fact that such unila-
teral declaration, duly recorded, took originally the
form of an oral declaration is irrelevant.127 The same
applies essentially to cases in which the written
agreement is stated to constitute the acceptance of
proposals made verbally 128 or in confirmation of an
oral agreement.129

Article 18

Registration

Treaties entered into by Members of the United
Nations subsequent to their acceptance of the Charter
of the United Nations cannot be inyoked by the parties
before any organ of the United Nations unless regis-

" ' See also Field's draft, article 188; Bluntschli's draft,
article 422; Fiore's draft, article 744; Pessoa's draft,
article 200; the draft of the International Commission
of Am^-rican Jurists, article 2.

188 See for exmple, Mavrommatis case (Publications of
the P.C.I.J., Series A, No. 5, p. 37); Upper Silesian case
(ibid., Series A, No. 7, p. 13); Free Zones case (ibid.,
Series AjB, No. 46, pp. 170, 172); case of Sociiti commer-
ciale de Belgique (ibid., Series A/B, No. 78, p. 178); Corfu
Channel ca s>e (I.C.J. Reports 1949, pp. 24,25).

127 See the oral declaration made at the signing of the
Anglo-Egyptian Treaty of Alliance of 1936 (Parliamentary
Papers: Egypt, No. 1 (1936)). It is probable that the
Oral Declaration of the Norwegian Foreign Minister and
the " protocol" relating to the Manchurian railway,
both referred to above in paragraph 1 of this Comment,
belong to this category. And see note 5 following upon
the Comment to article 2 above on memoranda of under-
standing constituting an agreement, agreed combined
statements, and the likc.

128 As in the Exchange of Notes of 18 and 19 December
1922 between the Netherlands and Romania (League of
Nations, Treaty Series, vol. 14, p. 191).

129 As in the Exchange of Notes of 23 March 1944
between the United Kingdom and Turkey (United Nations
Treaty Series, vol. 2, p. 227).



Law of treaties 161

tered, as soon as possible, with the Secretariat of the
United Nations.

Comment

1. This article does no more than reproduce the
substance of Article 102 of the Charter of the United
Nations. It is not certain to -what extent, in its present
formulation, it has a direct bearing on the question of
validity of treaties. For article 102 does not lay down
that treaties which have not been registered are invalid.
It merely provides that they cannot be invoked before
any organ of the United Nations. This means substan-
tially — though not inevitably — that they cannot be
enforced before any organ of the United Nations. As
enforceability is the hallmark of validity, the effect
is that such treaties are, to that extent, invalid.

2. It may be said, in reliance upon the wording of
Article 102, that there is nothing to prevent an organ
of the United Nations from applying a non-registered
treaty if the latter is not invoked by the parties. Any
such argument is believed to be a refinement. If a
non-registered treaty is likely to be of advantage to
one party, it will be " invoked " by the other in order
to prevent its application. Moreover, it is believed
that an accurate — as distinguished from a literal —
interpretation of this provision of the Charter is that a
non-registered treaty cannot be applied by an organ
of the United Nations (and not merely that it cannot
be invoked before an organ of the United Nations).130

3. The article as drafted does not prevent non-
Member States from registering treaties concluded
either between themselves or with Members of the
United Nations. No such limitation follows from the
terms of the Charter. In fact, as the consequences of
non-registration of a treaty to which a Member of the
United Nations is a party may adversely affect
contracting parties who are not Members, it is proper
that they should be permitted to register treaties
concluded by them and it is in their interest that they
should avail themselves of that facility. The practice
of the United Nations has been in accordance with
that view.131

4. The term " treaties " used in article 18 is here
intended to be identical with the expression " every
treaty and every international agreement" used in
Article 102 of the Charter and to cover the entire field
of treaties in the meaning o2 article 2 of the present
draft.132

180 For an expression of a somewhat different view on
the subject see M. Brandon in British Year Book of
International Law, vol. 29 (1952).

131 See the following comment in the Report of the
Rapporteur of Committee IV/2 of the San Francisco
Conference in the matter of paragraph 2 of article 102:
" This provision also covers treaties and. agreements to
which both members and non-members are parties. It is
open to the latter to have such treaties or agreements
registered. Moreover, it is necessary that they should be
able to do so, seeing that their right to invoke the treaty
or agreement before an organ of the Organization is
made subject to registration " (UNCIO, vol. 13, p. 706).

13a The subject is discussed by M. Brandon in an article
entitled " Analysis of the Terms 'Treaty' and 'Internatio-
nal Agreement' for Purposes of Registration under
Article 102 of the United Nations Charter " and published
in American Journal of International Law, vol. 47 (1953),
pp. 49-69.

Note

1. The present article, in so far as it reproduces
substantially an article of the Charter of the United
Nations, seems to be out of place in a general codifica-
tion of the law of treaties applicable, in principle, to all
States. However, it has been deemed proper to include
it in the present draft for the reason that, as stated
elsewhere (comment to articles 1 and 12), the Charter
must be regarded in some ways as an expression of
general international law; that, in the matter of regis-
tration of treaties the effects of the Charter extend
— not improperly — to States which are not members
of the United Nations (see below, note 2); and that the
reasons which have led to the adoption of Article 102
as well as of the corresponding article 18 of the Cove-
nant of the League of Nations are of general validity
(see below, note 3).

2. No legal impropriety attaches to a rule which
affects with unenforceability — so far as organs of the
United Nations are concerned — non-registered treaties
the parties to which are non-member States. No
obligation of registration is imposed upon such States.
The Charter — and the present article — merely
provide that if a non-member State desires to be in
the position to invoke a treaty before the organs of the
United Nations it must avail itself of the opportunity
offered to it to register the treaty. Moreover, a non-
member State, when concluding a treaty with a Mem-
ber of the United Nations, must be deemed to be
affected with the knowledge of the provision of the
Charter which requires registration as a condition of
enforceability before the organs of the United Nations.
To that extent the contractual capacity of Members
of the United Nations is limited. Non-members enter
into treaty relations with Member States with the
full knowledge of that limitation. They are in the
position, by availing themselves of their right to
register the treaty, to safeguard themselves against
its consequences.133

3. The reason for viewing the principle of registra-
tion as an incipient rule of general international law
is particularly cogent if it is considered that the prin-
ciple of registration — and subsequent publication —
is a principle adopted in the general interest of the
international community, of certainty of international
intercourse, and of the authority and effectiveness
of treaties within such spheres, for instance, as that
covered by article 16 of the present draft relating to
consistency 'of treaties with prior treaties. The
importance of that principle was stressed in a memoran-
dum approved in 1920 by the Council of the League of
Nations, in a passage which merits quotation:

" Publicity has for a long time been considered as
a source of moral strength in the administration of
National Law. It should equally strengthen the

1M The somewhat restrictive interpretation, in this
respect, of the corresponding provision of the Covenant
of the League of Nations by the President of the French-
Mexican Claims Commission in the Pablo Najera case
(Annual Digest, 1927-1928, Case No. 271) can partly
•— but only partly — be explained by the manner in
which the fact of non-registration of the French-Mexican
Claims Convention of 1924, which established the Commi-
sion, was relied upon by Mexico.
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laws and engagements which exist between nations.
It will promote public control. It will awaken public
interest. It will remove causes for distrust and
conflict. Publicity alone will enable the League of
Nations to extend a moral sanction to the contractual
obligations of its Members. It will, moreover, contri-
bute to the formation of a clear and indisputable
system of International Law " (League of Nations,
Official Journal, 1920, p. 154).

It was by reference to these considerations that Judge
Hudson, when commenting upon the registration of
treaties by the United States with the League of
Nations, spoke of " the general benefit to be derived
from the provision of article 18 of the Covenant"
(American Journal of International Law, vol. 28 (1934),
p. 345).

4. While the present article, following Article 102 of
the Charter, makes it possible for Members of the
United Nations to invoke a non-registered treaty before
a tribunal or body other than an organ of the United
Nations, the practical importance of the remedy thus
left open is insignificant. As a rule, apart from any
treaty conferring obligatory jurisdiction upon a tri-
bunal other than the International Court of Justice,
proceedings before any such outside body or tribunal
would require the consent of both parties to the treaty.
In the circumstances, it is not likely that any such
consent would be forthcoming. However, there ought
to be little doubt as to the unsatisfactory nature of a
provision which makes the enforceability of a treaty
dependent upon the organ called upon to apply it. In
some cases that organ may be designated by the
United Nations itself as, for instance, in the case of
the Security Council acting under Chapter VI of the
Charter and recommending, as a proper method of
settlement, recourse to an arbitral tribunal. These
considerations appear to militate in favour of the
adoption, de lege ferenda, of some such rule as proposed
in note 5 below.

5. It may be a matter for consideration whether in
Its codification of the law of treaties the International
Law Commission ought not, in the exercise of its
function to develop international law, formulate a
rule both more comprehensive and more explicit
that than formulated in the present article on the
basis of Article 102 of the Charter. In the sphere of
municipal law the requirement of registration is a
condition of the validity of many instruments of an
importance smaller than that usually attaching to
treaties. There is no apparent reason why such requi-
rement should not be adopted without qualification in
the matter of treaties. That rule might be formulated
as follows: " A treaty concluded by a Member of the
United Nations shall be void if not registered with the
United Nations within six months of its entry into
force." A formulation of this nature would avoid

many of the existing obscurities of Article 102 of the
Charter. In particular, it would have the merit of
providing a time limit for registration; of rendering
unnecessary the determination, both by the organs
concerned and by the parties, of the period within which
a treaty is to be deemed to have been registered " as
soon as possible "; and of discouraging a practice of
delaying registration until the necessity arises for
invoking the treaty. Some such time limit would not
necessarily have the effect of permanently nullifying
a treaty which has not been registered as the result
of oversight or for similar reasons. It would always
be open to the parties to conclude a new treaty, in
terms identical with those of the non-registered treaty,
and to register it within the period prescribed. More-
over, the provision of a time limit might be accompanied
by the conferment, upon some international organ,
of the power to grant relief, in appropriate cases and
for cogent reasons, by sanctioning an extension of the
time limit as prescribed. Such power of relief may
extend, in particular, to cases in which the treaty has
actually been published by the parties. For in such
case the main reason of the requirement of registration
has, in fact, been complied with. The latter circum-
stance explains, in part, why the Permanent Court of
International Justice on two occasions admitted as
relevant instruments which had not been registered
with the League of Nations.13* Similarly, some such
element of reasonable interpretation in accordance
with the spirit of the principle of registration may
justify the assumption of jurisdiction by the Court by
reference to a special agreement which has not been
registered and is immediately acted upon by the parties.
In a different sphere, provision might be made for
permitting the disregard of the absence of registration,
by the parties, of multilateral treaties or such instru-
ments as the trusteeship agreements or declarations
of the acceptance of the jurisdiction of the International
Court of Justice under Article 36 of the Statute. In
all or most of these cases registration may be effected
ex officio by the depositary authority or the Secretary-
General of the United Nations. It may be possible
to make some general provision for such latitude of
interpretation in cases involving a departure from the
letter — though not the spirit — of an otherwise
mandatory rule adopted in pursuance of what has
become recognized as an important principle of inter-
national public policy.

184 In the Mavrommatis Palestine Concession cases the
Court assumed jurisdiction, in its judgement of 30 August
1924 (Publications of the P.C.I.J., Series A, No. 2, p. 33)
by reference to a protocol concerning concessions signed
at Lausanne on 30 August 1924. In the advisory opinion
concerning the Polish Postal Service in Danzig (ibid.,
Series B, No. 11) the Court took note of the so-called
Warsaw Agreement between Danzig and Poland which
had not been registered but the text of which had been
communicated to the Council of the League of Nations.
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Introduction

A sa seance du 30 juillet 1953, la Commission du
droit international a ete priee d'inviter ses membres a
presenter des memoires ecrits sur le rapport relatif
au droit des traites elabore par M. Lauterpacht.
Quoique la Commission n'ait pris aucune decision
expresse a ce sujet, il a ete entendu que tout membre
de la Commission a le droit de presenter un memoire
sur cette matiere pour e"tre publie comme document
de la Commission et distribue aux membres. Me confor-
mant a cette idee, j'ai prepare quelques breves obser-
vations sur le projet du droit des traites, que je prends
la liberte de soumettre tres respectueusement a l'auteur
du rapport et a mes autres collegues de la Commission.

Le rapport sur le droit des traites (A/CN. 4/63)
presente par le professeur Lauterpacht a la Commission
du droit international est un document remarquable a
plusieurs points de vue : d'abord par son allure nette-
ment scientifique et par la grande richesse de sa docu-
mentation ; ce rapport est un excellent instrument de
travail qui facilitera considerablement la t&che de la
Commission dans ce domaine, Tun des plus importants
de tout le droit international. Le rapport est remar-
quable aussi parce que, s'il est accepte par la Commis-
sion comme je l'espere, il impliquera une rectification,
necessaire a mon avis, de l'attitude prise par la Commis-
sion, a sa session de 1951, a 1'egard du probleme des
reserves dans les conventions multilaterales. Ayant eu
l'honneur de soutenir, en 1951, seul contre toute la
Commission, les points de vue preconises aujourd'hui
dans le rapport de M. Lauterpacht, je ne peux que
saluer avec enthousiasme et reconnaissance son heureuse
initiative. II donne toute son autorite de savant et
d'expert aux theses juridiques que j'ai soutenues
en 1951.

Les debats qui auront lieu autour de ce rapport
seront l'occasion de souligner les apercus si interessants
sur un grand nombre de problemes que Ton trouve
dans ce document d'une valeur exceptionnelle. Dans
ce bref memoire je dois me borner a signaler les trois
questions qui ont attire particulierement mon attention.

I. — Le probleme des reserves
dans les conventions multilaterales

En premier lieu, je voudrais me referer a la question
des reserves dans les conventions multilaterales.

Les propositions de lege ferenda formulees par
M. Lauterpacht s'ecartent courageusement de la regie
de l'unanimite pour l'acceptation des reserves, regie
qui « etait a la base du rapport presente a 1'Assembled
generate en 1951 par la Commission du droit inter-
national » (A/CN. 4/63, art. 9, projet de variante A,
commentaire, par. I). Pour etayer son attitude contraire
au principe de l'unanimite, il cite « l'avis consultatif
de la Cour internationale de Justice au sujet de la
Convention sur le genocide (qui) a ebranle davantage
encore l'autorite de la regie de 1'unanimite en tant
qu'expression d'un principe de droit international
generalement reconnu » (ibid.).

« Etant donne que le principe de l'acceptation una-
nime a cesse d'etre considere comme offrant une solu-
tion satisfaisante des problemes qui se sont poses et qui
risquent de se poser a cet egard », M. Lauterpacht ne
voit pas pourquoi la Commission « se bornerait a
formuler par voie de codification une regie juridique
fondee sur ce principe » (l'unanimite). « Elle (la Com-
mission) n'a pas non plus de raison pour prendre le
principe de l'acceptation unanime comme base future
du droit en la matiere. » Et M. Lauterpacht ajoute les
considerations ci-apres avec lesquelles je me considere
parfaitement solidaire parce qu'elles expriment d'une
facon magistrale la pensee qui m'a guide dans les
debats memorables de 1951: « II est contraire aux exi-
gences et a la souplesse des rapports internationaux
de poser que l'acceptation unanime des reserves par
toutes les parties a un traite doit etre la condition
de la participation au traite d'un Etat reservataire. »
« La regie de l'acceptation unanime des reserves n'a
plus de raison d'etre. » (Ibid., par. 4.)

Le droit international americain a proscrit la regie
de l'unanimite a l'egard du probleme des reserves
dans les traites multilateraux. Ce droit considere cette
regie — selon ce que j'ai dit a plusieurs reprises pendant
les debats de 1951 — comme un veritable droit de veto
dans un domaine oil les plus fanatiques tenants de
ce pretendu droit n'ont jamais songe a l'introduire.
A mon avis, la regie proposee par M. Lauterpacht

* Incorporant le document A/CN.4/L. 46/Corr. 1.
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doit etre acceptee par la Commission. Selon cette
regie, si une reserve « recoit l'assentiment expres ou
tacite des deux tiers au moins du nombre total des
Etats qui acceptent les obligations du traite, l'Etat
qui a formule la reserve est consider^ comme partie
au traite a l'egard de toutes les parties, sauf le droit
que possedent les autres parties de ne pas se considerer
comme liees par la clause en question dans leurs rap-
ports avec l'Etat qui a formule la reserve ». Celle-ci
est substantiellement la pratique du droit international
americain, quoique ce droit n'exige pas meme l'accepta-
tion par les deux tiers des signataires. Mais, pour ce
qui est de la proscription du principe de l'unanimite,
la formule de M. Lauterpacht s'identifie avec Fesprit
du droit international americain sur cette matiere.
Par contre, la solution adoptee en 1951 par la Commis-
sion du droit international preconise la regie de l'una-
nimite, contre laquelle peuvent etre employes les memes
arguments que contre la pratique du veto dans le
Conseil de Securite. C'est pourquoi je pense que la
Commission s'honorera elle-meme et rendra un grand
service a la science du droit international si elle accepte
la suggestion de M. Lauterpacht et si elle rectifie, en
outre, la position prise en 1951.

***

II n'en est pas de meme lorsque M. Lauterpacht
nous parle du droit existant sur les reserves. Autant
il merite d'etre applaudi lorsqu'il propose des solutions
de lege ferenda, autant il s'ecarte de la veritable doctrine
scientifique lorsqu'il essaie de definir la lex lata.
D'apres lui, cette lex s'enoncerait de la facon que voici:
« Est nulle, s'agissant d'un traite multilateral, toute
signature, ratification, adhesion ou autre facon d'accep-
ter le traite, qui s'accompagne d'une ou plusieurs
reserves auxquelles toutes les autres parties au traite
ne donnent pas leur assentiment » (je souligne). M.
Lauterpacht n'a pas une grande foi dans son affirma-
tion. Car il s'empresse d'ajouter, lui-meme, que cette
redaction « represente probablement encore le droit
en vigueur » (ibid., art. 9). Lorsqu'il emploie l'adverbe
« probablement », il detruit sa propre affirmation.
« Probablement » : done, il n'en est pas sur. Et pour
cause. Car cette regie de l'unanimite, qui, selon
M. Lauterpacht, represente « probablement » le droit
en vigueur, est bien loin de recevoir une acceptation
generale. Tout d'abord, elle n'est pas admise par le
complexe des 21 Etats qui constituent le groupe
panamericain. Le droit sovietique ne 1'accepte pas
non plus. C'est dire que deux des plus grands systemes
juridiques du monde sont opposes a la regie definie
par M. Lauterpacht comme representant « proba-
blement » le droit en vigueur. L'ancienne Societe des
Nations ne le pratiqua pas non plus dans tous les cas
des reserves dans les traites multilateraux conclus
sous ses auspices. II en est de meme de 1'Organisation
des Nations Unies. L'on pourrait citer bien des exem-
ples de conventions multilaterales signees dans diffe-
rents pays europeens, a l'egard desquelles on n'a pas
applique la regie de l'unanimite en ce qui concerne les
reserves. Que reste-t-il alors de l'affirmation d'apres
laquelle ladite regie constituerait le droit en vigueur ?
En homme de science avise, M. Lauterpacht s'est bien
garde de faire une affirmation categorique. D'ou son
mot, si significatif, de « probablement ». Nous pouvons

en conclure que « surement » la regie de l'unanimite
ne constitue pas, en ce cas, le droit en vigueur.

Une autre preuve que le systeme de l'unanimite
n'est pas le droit en vigueur, c'est que, « dans leur
grande majorite, les Etats representes a l'Assemblee
generale pour la session de 1951 ont juge inaccep-
tables les conclusions du rapport (de la Commission
du droit international) concues dans cet esprit »
(ibid., art. 9, projet de variante D, note). M. Lauter-
pacht (ibid.) reconnait, lui-meme, que « beaucoup de
gouvernements — peut-etre la majorite d'entre eux —
manifestent actuellement quelque reticence a accepter
le principe de l'unanimite». D'ou nous pouvons conclure
qu'il se rectifie lui-meme quand il affirme que la regie
de l'unanimite constitue « probablement » le droit en
vigueur.

II. — Ratification tacite des traitds
Le deuxieme point du rapport de M. Lauterpacht

que je voudrais commenter brievement concerne la
ratification des traites. Je ne vais pas discuter ici les
problemes tres varies concernant la ratification que
M. Lauterpacht etudie dans son rapport, tels, par
exemple, que la necessite ou la non-necessite d'une
approbation parlementaire pour la validite de la ratifi-
cation et du traite lui-meme. Ce sont la des questions
qui dependent en grande partie de la legislation inte-
rieure des Etats et a l'egard desquelles l'influence des
doctrines juridiques internationales est moindre. Mais
je veux me referer a une question nouvelle que le
rapport amorce sans oser aller jusqu'aux conclusions
logiques de son raisonnement. J'ai mentionne ce que
l'on pourrait appeler la ratification tacite des traites
internationaux, aussi bien bilateraux que multilateraux.
II est evident que la ratification est une conditio sine
qua non de la validite d'un traite international. Mais
est-ce qu'il n'y a pas des circonstances ou l'on peut
presumer qu'un Etat a ratifie implicitement un traite,
meme si la formalite de la ratification expresse n'a
pas ete observee ? Supposons qu'un Etat signataire
d'un traite, mais ne l'ayant pas encore formellement
ratifie, invoque, dans ses relations avec d'autres Etats
signataires, les clauses dudit traite et en tire benefice.
Ce cas n'est pas purement hypothetique. Car dans
l'histoire des relations internationales l'on peut citer
des cas ou cette hypothese a ete une realite. M. Lau-
terpacht. dit que dans un cas de cette nature « la
conclusion qui s'impose, juridiquement parlant, est
non pas que ces parties ont tacitement ratifie le traite,
mais qu'elles ont renonce, par leur comportement, k
la formalite de la ratification » (ibid., art. 6, notes,
par. 5).

A mon avis, il n'y a pas une difference substantielle
entre ratifier tacitement un traite et « renoncer a la
formalite de la ratification ». Dans les deux cas, les
consequences juridiques et politiques sont les memes :
le traite sera obligatoire sans ratification pour les
parties dont le comportement demontrerait qu'elles
ont implicitement renonce a la formalite de la ratifica-
tion. Mais, alors, pourquoi ne pas le dire noir sur blanc
et proposer, en consequence, un article special consa-
crant cette doctrine qui est appelee a exercer une
influence decisive sur 1'evolution du droit international
en matiere de traites ? Pour parer a cette defaillance
du rapporteur, je veux me permettre de proposer a la
Commission du droit international des Nations Unies
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un nouvel article, que d'aucuns pourraient considerer
trop revolutionnaire mais qui, neanmoins, correspond
•a une necessite du monde contemporain. Aujourd'hui,
plus que jamais, on a besoin de la clarte dans les rela-
tions internationales. II serait inconcevable qu'un
Etat signataire d'un traite international l'invoque
dans ses rapports avec les cosignataires, tire de ce
traite tous les avantages possibles, exige son applica-
tion stricte lorsqu'il s'agit des autres Etats parties
au traite, et qu'un beau jour, quand on lui demande
de conformer sa conduite aux dispositions de ce traite
qu'il a lui-meme constamment applique en ce qui le
favorise, oppose 1'exception de la non-ratification
expresse de sa part pour se derober de mauvaise foi
aux obligations que le traite lui impose. Une telle
conduite est inadmissible dans un monde gouverne,
ou qui est cense etre gouverne, par le droit. Pour
admettre la legalite de ces procedes il faudrait convenir
que le niveau de la moralite internationale est descendu
jusqu'a son echelon le plus bas. Comme le rapporteur
le dit a propos d'une autre question, «il va de soi qu'une
codification du droit des traites ne saurait sanctionner
des pratiques qui permettent aux gouvernements de
conclure des traites, non pour assumer des obligations
internationales, mais simplement pour creer l'impres-
sion qu'ils les ont assumees » (ibid., art. 9, projet de
variante A, commentaire, par. 9). Ce serait exactement
le resultat auquel on aboutirait si Ton permettait a
un Etat d'opposer 1'exception de non-ratification
expresse d'un traite dont il a reclame l'application
dans ses relations avec les cosignataires ou dont il a
tire des avantages speciaux.

Depuis que, sur l'initiative de la delegation colom-
bienne a la Conference de San Francisco (1945), la
notion de la bonne foi a ete inscrite a 1'article 2,
paragraphe 2, de la Charte des Nations Unies comme
un principe normatif de toute la vie internationale des
membres des Nations Unies, voire comme un principe
du droit international positif, il n'est plus possible de
louvoyer. La bonne foi doit 6tre obligatoirement
respectee dans les relations internationales. C'est la
un devoir impose par le droit positif que les membres
des Nations Unies se sont solennellement promis de
respecter dans leurs relations reciproques. Or, concoit-
on quelque chose de plus foncierement contraire a la
bonne foi que le fait, pour un Etat, d'invoquer un
traite s'il lui est favorable et en meme temps le rejeter
sous pretexte de non-ratification expresse de sa part,
quand il s'agit des obligations imposees par ledit traite?

Voici deux formules alternatives qui pourraient
correspondre aux idees soutenues dans ce chapitre
du present memoire :

A) Article. — Un Etat ne peut se derober aux
obligations que lui impose un traite international
signe par lui, sous pretexte qu'il ne l'a pas expressement
ratifie, alors qu'il l'a deja invoque dans ses relations
avec les autres Etats cosignataires ou qu'il en a tire
des avantages dont il n'aurait pas pu profiter sans
ledit traite.

B) Article. — Est contraire au principe de la bonne
foi que les membres des Nations Unies se sont promis
de respecter dans leurs relations reciproques en vertu
de 1'article 2, paragraphe 2, de la Charte, le fait pour
un Etat d'opposer 1'exception de non-ratification
expresse de sa part d'un traite signe par lui et dont il a

beneficie ou qu'il a deja invoque, alors que les autres
signataires lui demandent l'execution des obligations
imposees par ledit traite.

III. — L'objet illicite
dans les trait6s internationaux

L'autre point du rapport de M. Lauterpacht que je
voudrais commenter brievement concerne la liceite
de l'objet d'un traite international. A la fin de la
session de 1950 dela Commission du droit international,
(78e seance, par. 49) j'ai eu l'occasion de presenter un
projet sur cette matiere ; malheureusement, ayant ete"
soumis tres tard a la Commission, alors que le rapport
pour l'Assemblee generate etait deja approuve, mon
projet n'a pas pu figurer dans le rapport; nonobstant,
la Commission decida de le retenir pour en tenir compte
lorsqu'on reprendrait l'etude de la loi sur les traites.
Cette circonstance et le fait que M. Lauterpacht
n'etait pas encore membre de la Commission expliquent
pourquoi mon initiative de 1950 n'est pas mentionnee
dans le rapport que j'analyse.

Mon idee etait de donner juridiction a la Cour inter-
nationale de Justice pour connaitre de toute action
intentee eventuellement contre un traite international,
basee sur l'objet illicite de ce dernier. Ma premiere
redaction prevoyait seulement un avis consultatif de la
Cour a cet egard, mais sur les observations de quelques
membres de la Commission — notamment de M. Scelle
si je ne me trompe — j'ai decide de prevoir une veri-
table sentence de la Cour sur tout traite accuse devant
elle pour objet illicite, sauf dans le cas ou la Cour en
est saisie par le Secretaire general des Nations Unies
aux termes du paragraphe 2 de mon article.

La redaction definitive de mon projet de 1950 etait
la suivante :

« Pour etre valable, un traite au sens de cette
convention doit avoir un objet licite selon le droit
international. En cas de controverse sur la liceite
d'un traite, la Cour internationale de Justice se
prononcera sur la demande de tout Etat directement
ou indirectement interesse, ou des Nations Unies.

« Un traite dont l'objet n'est pas licite ne peut pas
e*tre enregistre au Secretariat des Nations Unies.
Le Secretaire general de 1'Organisation des Nations
Unies demandera un avis consultatif a la Cour inter-
nationale de Justice toutes les fois qu'il y aura des
doutes sur la liceite d'un traite presente a l'enregis-
trement. » (Ibid).

Dans ma conception, la liceite de l'objet d'un traite
ne tient pas seulement a ce qu'il ne soit pas contraire
aux principes du droit international public, ce qui en
general limiterait excessivement les pouvoirs de la
Cour pour juger les cas qui lui seraient soumis. Mon
point de vue vise plus loin et plus haut. Car ce sont
egalement tous les traites contre bonos mores que la
Cour devrait etre autorisee a annuler. Des traites qui
ne violent pas ouvertement un principe du droit
international mais qui sont, neanmoins, contraires a
la morale internationale ou qui derogent a la regie de
la bonne foi dans les relations internationales meritent
aussi une fletrissure et doivent etre annulables par
decision judiciaire. Cette conception provient immedia-
tement de l'idee que la volonte de l'Etat n'est pas la
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seule source du droit, bien au contraire. En dehors
et au-dessus de la volonte de l'Etat, il y a d'autres
principes — d'une origine plus noble — que l'Etat
doit respecter parce qu'ils sont anterieurs et superieurs
a l'Etat. D'ou il s'ensuit que les Etats n'ont pas le
droit d'inserer dans un traits toutes les stipulations
que leur suggererait leur bon plaisir ou leur intere't. S'ils
le font, cependant, ce traite porte un objet illicite et
doit 6tre annulable.

II arrive bien souvent qu'un Etat faible soit oblige
de signer un traite illicite sous la pression qu'exerce sur
lui un autre Etat plus puissant. C'est pourquoi il faut
etablir une sorte d'action populaire international
pour autoriser tout Etat, mihne s'il n'a aucun intent
direct, a demander l'annulation d'un traite a objet
illicite conclu par d'autres Etats. C'est la le seul
moyen efficace d'obtenir l'annulation de certains
traites — tels, par exemple, que le traite Clayton-
Bulwer de 1850 ou les scandaleux traites sur le partage
de la Pologne au xvme siecle et aux siecles suivants,
pour ne pas mentionner des cas contemporains — con-
clus en violation des normes les plus elementaires de
la morale internationale et de la morale tout court.

Mon projet de 1950 ne se bornait pas a enoncer un
simple postulat thiorique. II prevoyait e"galement des
sanctions tres severes contre l'Etat qui se rendrait ainsi
responsable d'une violation manifeste des principes
essentiels du droit des gens ou des normes de la morale
internationale. Le traite portant un objet illicite, selon
la regie proposee, ne pourrait 6tre enregistrd au Secre-

tariat des Nations Unies. Par consequent, il ne pourrait
6tre invoque devant aucun organe de 1'Organisation
des Nations Unies conformement a l'Article 102 de la
Charte.

Le point de depart de l'article 15 du projet de
M. Lauterpacht est bien different. Car il n'envisage
que les traites incompatibles avec les principes etablis
du droit international, sans faire aucune re'fe'rence
aux bonos mores. A mon avis, il est absolument essentiel
d'elargir la notion de l'illiceite d'un traite aux cas oh
il derogerait aux principes fondamentaux de la morale
internationale. Car, si nous aspirons a introduire un
standard plus elev6 dans les relations internationales,
il ne faut pas s^parer le droit de l'e'thique.

D'autre part, le rapport ne prSvoit pas non plus,
l'instauration d'une sorte d'action populaire tendant a
obtenir l'annulation d'un traite illicite. Or, sans cette
action populaire, l'annulation d'un traite est bien
souvent pratiquement impossible surtout lorsqu'il
s'agit des relations entre un Etat puissant et un petit
pays. II faudrait, done, modifier le nouveau projet
conformement aux idees exposees ci-dessus. II serait
au morns necessaire d'imposer au Secretaire general
des Nations Unies le devoir de consulter la Cour
lorsqu'il y aurait des doutes sur la liceite de l'objet
d'un traiW international.

Ce sont la des idees peut-Stre tres avancees pour
notre temps. Mais il ne serait pas possible de Ies ^carter
lorsqu'il s'agit de codifier les normes juridiques qui
doivent figurer dans le « droit des trait6s ».
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Introduction " The Special Rapporteur should be requested
to prepare:

1. On 8 August 1952 the International Law Commis- ., ( a ) A c o n v e n t ion on the lines of paragraph 2 of
sion elected Mr. Roberto C6rdova Special Rapporteur s e c t i o n V I o{ a n n e x m t o h i s r t [Mr< Hudson's
on the topic of nationality, including statelessness, report A/CN. 4/501;
to succeed Mr. Manley 0. Hudson, who had resigned '
(183rd meeting, para. 15). " (b) O n e o r m o r e conventions containing attenu-

ation of those principles with a view to reducing
2. The discussions in the Commission made it clear statelessness. " (160th meeting, paras. 32 and 45.)

that it did not expect the newly appointed Special
Rapporteur to study the general subject of nationality 3. On the same date the Commission also decided
(ibid., paras. 16-19), nor, of course, to report on it at that " the draft conventions should be in the form of
the session of 1953. It was made perfectly clear that articles accompanied by comment " (ibid., paras. 48-50).
his report would cover only the question of statelessness It should be noted that the Commission did not request,
and, on this subject, the Commission approved, on as had been suggested, that the articles be accompanied
9 July 1952 the following resolution: by " exhaustive comment". This was a wise decision

167
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for exhaustive comment would have required the
inclusion of such a mass of detailed information that
it might have made the report unmanageable. Never-
theless, an effort has been made to set forth in this
report the main sources of each article, drawn from
national legislation as well as from international pre-
cedents and international law.

4. Members of the Commission who desire more
detailed and exhaustive information on the subjects
dealt with in this report will find abundant data in
the following documents:

(a) " The Problem of Statelessness " — Consolidated
Report by the Secretary-General (E/2230, A/CN. 4/56);

(b) A Study of Statelessness, prepared by the Depart-
ment of Social Affairs of the Secretariat of the United
Nations;1

(c) " Report on Nationality, including Statelessness"
by Mr. Manley 0. Hudson, Special Rapporteur (A/CN.
4/50).

5. Besides these documents, from which the present
Special Rapporteur drew liberally, he had the privilege
of having before him the studies which were prepared
by the Commission's expert on the subject, Mr. Ivan
S. Kerno, to whom the Special Rapporteur is specially
indebted, and whose contribution will no doubt be
very much appreciated by the members of the Commis-
sion. In this regard it should be noted that the part
entitled " Existing Legislation " of the comment on
each article of the two conventions prepared by the
Special Rapporteur and included in this report was
textually taken from one of Mr. Kerno's drafts.

6. At its fourth session the Commission asked the
Special Rapporteur to prepare extracts from Mr.
Kaeckenbeeck's book entitled The International Expe-
riment in Upper Silesia for the information of the
Commission when it reverted to the subject of arbitra-
tion as a means of solving conflicts between national
laws on nationality resulting in statelessness (161 st meet-
ing, paras. 11-36). At the time of the preparation of
the present report this special task had already been
carried out by Mr. Kerno, and as, in the opinion of the
Special Rapporteur, Mr. Kerno's work furnished a
suitable basis for the Commission's consideration of
the problem, the Special Rapporteur refrained from
preparing anything on this subject.

7. In the present report two drafts are proposed for
the consideration of the Commission, namely, a draft
Convention on the Elimination of Future Statelessness
and a draft Convention on the Reduction of Future
Statelessness. The Special Rapporteur did not consider
it necessary to prepare more than one convention
with regard to the reduction of statelessness, and he
thinks that the draft, as submitted, will achieve the
aims of the Commission.

8. Both draft conventions are in the form of articles
accompanied by comment as comprehensive as it
was deemed convenient. They were both based on
points 1 to 19 contained in section 6 of annex III to
Mr. Hudson's report, as modified by decisions of the

Commission, except for the few instances in which the
Special Rapporteur was specifically instructed to make
his own studies and propose his own conclusions.

9. The Special Rapporteur understood the task
entrusted to him by the Commission in the sense that
he should draft articles which would serve to eliminate
or to reduce statelessness in the future, without,
however, giving rise to double nationality. It is his
conviction that it is in the general interest of the
international community not only that every person
should have a nationality but also that every person
should have only one nationality. Therefore, the
effort to eliminate or, at least, to reduce the evil of
statelessness, should be coupled with an effort to-
avoid double nationality. Any other interpretation
of the terms of reference given to the Special Rappor-
teur would be inconsistent with the broader aim of
the Commission with regard to its future work on
nationality in general.

10. E âch of the conventions, once accepted by the
States, will bind them to confer their nationality
according to the terms set forth in the articles therein
contained, and to restrict the right to withdraw their
nationality in a manner inconsistent with the interest
of the community of nations and with that of the
individuals concerned.

11. It is believed that the subordination of the rights
of the States, in matters of nationality, to international
law is in conformity with the present state of develop-
ment of the juridical relations between the States.
The Special Rapporteur strongly believes that inter-
national limitations on the right of individual States
to legislate in matters of nationality are essential not
only for the maintenance of good relations between
States, but also for the prevention of hardships and
suffering connected with the status of statelessness.
The subordination of the rights of the States in this
respect to international law is in conformity with the
principle which this Commission adopted in article 13
of its draft Declaration on Rights and Duties of States,*
according to which international law is recognized as
having priority over national legislation.

12. In this connexion the Special Rapporteur wishes
to draw the attention of the members of the Commission
to article 2 of the draft " Law of Nationality " prepared
by the Harvard Research in International Law. The
article provides, in fine: ". . . under international law,
the power of a State to confer its nationality is not
unlimited ". In the comment pertaining to the article,
it is stated: " It may be difficult to precise the limita-
tions which exist in international law upon the power
of a State to confer its nationality. Yet it is obvious
that some limitations do exist." s

13. Article 1 of the Convention on Certain Ques-
tions Relating to the Conflict of Nationality Laws,

United Nations publication, Sales No.: 1949.XIV.2.

a See " Report of the International Law Commission
covering its first session," Official Records of the General
Assembly, Fourth Session, Supplement No. 10 (A/925).
Also in Yearbook of the International Law Commission,
1949.

8 Harvard Law School, Research in International Law,
Special Supplement to the American Journal of Inter-
national Law, vol. 23 (1929), pp. 24 and 26.
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prepared by The Hague Conference for the Codification
of International Law in 1930, expresses the same idea,
that a limitation is imposed by international law upon
the right of States to legislate in matters of nationality.
The article reads as follows:

" It is for each State to determine under its
own law who are its nationals. This law shall be
recognized by other States in so far as it is consistent
with international conventions, international cus-
toms, and the principles of law generally recognized
with regard to nationality." 4

14. It follows that international law sets forth the
limits of the power of a State to confer its nationality.
This power necessarily implies the right to deprive an
individual of that nationality; consequently interna-
tional law may also restrict the authority of the State
to deprive a person of its own nationality. There are
cases in which international law considers that a
certain national legislation is not legal because it
comes into conflict with the broader interests of the
international community. Such was the case, for
instance, with the so-called Delbriick Law, enacted
by Germany, under which a German citizen could be
nationalized in a foreign country without losing his
original German nationality.

15. In the present state of international law, it is
not, therefore, unwarranted to affirm that the right
of individual States to legislate in matters of nationa-
lity is dependent upon and subordinate to the rules
of international law on the subject, and that, therefore,
these questions of nationality are not, as has been
argued, entirely reserved for the exclusive jurisdiction
of the individual States themselves.

16. Whereas formerly it was held that sovereignty
was absolute, at present it is recognized that there
are limitations to which the States must submit by
reason of their being members of the international
community and in order to make possible an orderly
and peaceful society of nations. The Special Rappor-
teur strongly believes that international limitations
on the right of individual States to legislate in matters
of nationality is essential not only to maintain good
relations between States, but also to save great num-
bers of persons from the hardships and suffering caused
by statelessness.

17. But even if this were not the correct interpreta-
tion of the present state of international law with
regard to nationality, the International Law Commis-
sion, relying on its right and duty to advance interna-
tional law, should feel justified in proclaiming the
principle of the priority of the rules of international law
over those of municipal law in this concrete matter of
nationality, as it has already done in general terms in
article 13 of its draft Declaration of Rights and Duties
of States.

18. Therefore, the purpose of the two draft conven-
tions included in this report is precisely to impose upon
States the obligation of conferring in the future a
nationality on every individual, and to restrict their

* League of Nations publication, V. Legal, 19S0.V.14
(document G. 351. M. 145.1930. V), p. 81.

right of withdrawing it in a manner inconsistent with
the real interest of the community of states and that
of the individuals concerned.

19. The Special Rapporteur wishes to state clearly
that, in his opinion, the problem of future statelessness
can be solved only by the adoption of the draft Conven-
tion on the Elimination of Future Statelessness.
This instrument is designed to deal completely with the
question, leaving no lacunae whatsoever. On the other
hand, the draft Convention on the Reduction of Future
Statelessness, if adopted, would necessarily leave
stateless a considerable number of persons. By the
adoption of the latter draft, the problem would there-
fore not be solved at all, and it might arise in the
future with a still greater urgency. Consequently,
the Special Rapporteur strongly urges the Commission
to adopt the draft Convention on the Elimination of
Future Statelessness. He wishes to state that he
prepared the draft Convention on the Reduction of
Future Statelessness not because he thinks that it
is convenient to attenuate the principles contained
in the draft Convention on the Elimination of Future
Statelessness or to leave lacunae, but because he
felt that it was his duty to do so, in compliance with
the specific instructions that the Commission gave
him in this respect.

20. Points 4 to 8 contained in section VI of annex III
to Mr. Hudson's report (A/CN. 4/50) deal with the
subject of " Reduction of presently existing stateless-
ness". When this matter was brought up for discussion
at the fourth session of the Commission, it was proposed
that, because Mr. Hudson had expressed no strong
views on the question, the Commission should request
him to give further consideration to the possibility
of reducing existing cases of statelessness by juridical
means. This proposal was rejected. (163rd meeting,
paras. 64-79.)

21. Abiding by this decision of the Commission, the
Special Rapporteur has abstained from studying this
problem but he wishes to emphasize that he has already
stated during the discussion, namely, " that even if
the Commission could hope for little practical success
when dealing with what was primarily a political
problem, it would be subjected to much criticism if it did
not at least consider the problem of reducing existing
cases of statelessness. Resolution 319 B III (XI) of the
Economic and Social Council had not, in his view,
distinguished between existing cases of statelessness
and cases arising in the future " (ibid., para. 65).
Therefore the Commission, it seems, should not
introduce any differentiation in this respect and it
should take up the matter of existing statelessness
exactly on the same terms as it has considered future
statelessness. A noble and very useful purpose would
be served, if the Commission decides to explore the
possible solutions for reducing existing cases of state-
lessness. It seems to the Special Rapporteur that this
is a solemn duty of the Commission towards thousands
of stateless persons, now living under great hardship
and duress, without any protection, and who look up
to the United Nations as their last refuge and only
hope for the solution of their human problems.
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Part I

Draft Convention on the Elimination
of Future Statelessness

PREAMBLE

" Whereas article 15, paragraph 1, of the Universal
Declaration of Human Rights provides that " every-
one has the right to a nationality ",

" Whereas the Economic and Social Council
recognizes in its resolution 116 D (VI) of 1 and
2 March 1948 that the problem of stateless persons
demands the taking of joint and separate action by
Member nations in co-operation with the United
Nation to ensure that everyone shall have an effec-
tive right to a nationality,

" Whereas the above instruments are of a declara-
tory nature and not legally binding on States,

" Whereas the following multilateral conventions
that have been signed heretofore are of a limited
scope and do not fulfil the aims stated by the above-
mentioned instruments,

" 1. Convention Establishing the Status of Natu-
ralized Citizens Who again Take up Their Residence
in the Country of Their Origin, signed in Rio de
Janeiro on 13 August 1906,6

" 2. Convention on Certain Questions relating to
the Conflict of Nationality Laws, adopted at The
Hague on 12 April 1930,"

" 3. Special Protocol relating to a Certain Case
of Statelessness, adopted at The Hague on 12 April
1930,7

" 4. Convention on Nationality, signed at Mon-
tevideo on 26 December 1933,"

" Whereas even when stateless persons are not
legally debarred from the enjoyment of a right, in
practice they are often deprived of its exercise,
inasmuch as it is dependent on the fulfilment of
certain formalities, such as production of documents,
intervention of consular or other authorities, with
which they are not able to comply, because, being
stateless persons, they may not ask the assistance
of diplomatic or consular officers of any State, and
thus in fact, they are deprived of protection in all
its forms,

" Whereas the condition of statelessness and the
consequent lack of protection results in great
hardships and suffering for the stateless person,
which for humanitarian reasons it is imperative to
redress,

" Whereas statelessness is an international problem
which calls for international solutions,

" Whereas the elimination of the evils of stateless-
ness will result not only in the amelioration of the

* See text in United States, Treaty Series, No. 575;
also in American Journal of International Law, vol. 7 (1913)
Supplement, pp. 226-228.

• See text in A Study of Statelessness, op. cit., pp. 172-
179.

* Ibid., pp. 180-185.
• Hudson. International Legislation, vol. 6, pp. 593-597.

conditions of stateless persons but also in a great
improvement of the juridical and political relations,
of the States,

" Whereas in the present state of development of
international relations, political as well as juridical,.
States are bound to limit their right to legislate on
matters of nationality in such a manner as to avoid
injustice to individuals as well as unnecessary
conflicts of a political and juridical nature within
the community of States, and therefore, all nations,
should in this matter abide by the principle of the
priority of international law over national legislation,.

" Now therefore,
" The Contracting Parties
" Hereby agree as hereinafter provided:

ARTICLE I

/ / Tio nationality is acquired at birth, either jure san-
guinis or jure soli, every person shall acquire at birth
the nationality of the Party in whose territory he is born*

Comment

Section I. Existing legislation *

A. The following States, in which the rule of jus soli
predominates, confer their nationality on all persons
born within their territory with the common exclusion
of children of persons having diplomatic immunity and
such other exclusions as are noted below. No provision
for the prevention of dual nationality is made unless
noted:

ARGENTINA (1869) Art. 1 (1).
AUSTRALIA (1949) Sect. 10 (excludes children of

enemy aliens).
BRAZIL (1949) Art. 1 (1).
BOLIVIA (C) Art. 39 (1).

CHILE (C) Art. 5 (1) (excludes child of transients who
receives right to opt).

CANADA (1950) Art. 5 (1) (a).
CUBA (C) Art. 12 (1).

DOMINICAN REPUBLIC (C) Art. 8 (2) (excludes child
of transients).

HONDURAS (C) Art. 7 (1) (excludes child of transients)
INDIA (C) Art. 5 (a).

IRAN (1934) See E/2164/Add.21.
LIBYA (C) Art. 8 (1).

MEXICO (1934) Art. 1 (1).
NICARAGUA (1950) Art. 18 (1).

• This part of the comment, in this article and in the
following articles, is taken in its entirety from a study
(A/CN. 4/66) which the Commission's expert, Mr. Ivan
S. Kerno, kind/y furnished the Special Rapporteur.
Mr. Kerno, in turn, based his work mainly on the texts
assembled by the Legal Department of the United Nations.

In citing the laws of the different countries, the name
of the country is followed by the year of the corresponding
nationality law, within parentheses, unless the letter "C"
appears instead, meaning that reference is made to the
constitution of that State. The number of the article
of the law or of the constitution follows immediately.
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PAKISTAN (1951) Art. 4 (also gives nationality on
jus sanguinis principle, art. 5).

PERU (C) Art. 4.

SAAR (1949) Art. 1 (1) (a).
UNION OF SOUTH AFRICA (1949) Art. 3 (1) (excludes

child of prohibited immigrants, enemy aliens).
UNITED KINGDOM (1948) Art. 4 (excludes child

of enemy alien).
UNITED STATES OF AMERICA (1925) Public Law 414,

Section 301.
URUGUAY (C) Art. 65.

B. The following States grant nationality to persons
born in the country provided the other requirement(s)
noted below are fulfilled:

BURMA (1948) Art. 5 (a) One parent must be a
citizen. If father is an alien, child must opt within
one year of majority. Art. 12 (3) If father and mother
are aliens domiciled in Burma and the child is a perma-
nent resident when reaching majority, it can obtain
citizenship.

COSTA RICA (1950) Art. 1 (1) Father or mother a
Costa Rican. (2) Alien parents provided child is
registered by self or parents to age of 25.

CZECHOSLOVAKIA (1949) Art. 1 (1) Father and mother
citizens.10

COLOMBIA (C) Art. 8 (1) Father or mother is a native,
or parents are aliens domiciled in Colombia.

ECUADOR (C) Art. 9 (1) (I) Father and mother
Ecuadorian citizens or aliens domiciled in Ecuador
or unknown. (II) One parent is a citizen and the
child resides in Ecuador or is registered as an Ecuado-
rian and, at 18, fails to object. Art. 10, however,
provides that anyone born in Ecuador is presumed
Ecuadorian by birth.

EL SALVADOR (C) Art. 11 (1) Father or mother a
native. (2) A descendant of a child of an alien born
in the country.

GUATEMALA (C) Art. 6 (1) Father or mother is a
citizen or parents are unknown or their nationality
is unknown. (2) Child of alien parents if they are
domiciled in Guatemala at birth of child or during
child's minority. The child of a transient can opt
on majority.

C. The following States, in which the rule of jus
sanguinis predominates, make the following provision
for nationality by birth within the country:

DENMARK " (1950) Art. 1. An alien born in Den-
mark and residing there continuously until 21 can
obtain nationality on application before 23. It can
be obtained at 18 if the person proves that he is state-
less or that he will lose foreign nationality by obtain-
ing Danish nationality.

10 According to Mr. J. Zourek it should read " Father
or mother citizens." See Yearbook of the International
Law Commission, 1953, 212th meeting, para. 34.

•" The Nationality Laws of 1950 of Denmark, Norway
and Sweden permit, by Art. 10 of each law, the extension
by agreements of the jus soli principle so that birth and
residence to the age of twelve in one country is the
equivalent to the same in the other country. Such
agreements were concluded by the three countries on
21 December 1950 (effective 1 January 1951).

EGYPT (1950) Art. 4. A child born in Egypt of alien
parents and residing there at his majority may receive
Egyptian nationality by decision of the Council
Ministers, if he knows Arabic, is not a criminal, etc.

FRANCE (1945) Art. 23. (1) A legitimate child, bora
in France, of a father born in France. (2) An illegiti-
mate child, born in France, provided the parent to
whom the child's filiation was first established was
born in France. Art. 24. A child is French, but can
repudiate French nationality within six months before
reaching majority, if (1) A legitimate child, born in
France, of a mother born in France, (2) An illegitimate
child, born in France, provided the parent to whom
the child's second filiation was established was born
in France. Art. 44. A child born in France of aliens,
obtains nationality on majority if resident in France
from sixteen (can decline by declaration — Art. 45).

GREECE (1940) Art. 1. A child born in Greece to a
person born in Greece or resident there for five years
before the birth of the child can obtain nationality
on majority by request. (13 September 1926) Art. 1.
One born in Greece, domiciled there, and without
other nationality.

HUNGARY (Dec. 1948) Art. 21. This article seems
to provide for Hungarian citizenship for all born in
Hungary after a census to be taken.

ICELAND (1935) Art. 2. A child of aliens residing in
Iceland until 19 obtains Icelandic nationality unless
he declares for another nationality and has it.

ITALY (1912) Art. 1 (3) A child born in Italy which
does not obtain nationality of parents. Art. 3. A
child born of aliens resident for ten years and who:
(1) Enters the army or government service, (2) Resides
in Italy at twenty-one and, by twenty-two, declares
for Italy, (3) Resides in Italy for ten years and does
not declare for another nationality.

LEBANON (1925) Art. 1 (2). A child born without
other nationality.

NETHERLANDS (1892) Art. 1 (d) An illegitimate
child not recognized. Art. 2 (a) Child born to a resi-
dent parent who was also born in the Netherlands, if
the child has no other nationality.

NORWAY
 18 (1950) Art. 3. Same as Denmark.

SWEDEN
 18 (1950) Art. 3. Same as Denmark.

TURKEY (1928) Art. 3. Child of aliens, if living in
Turkey at majority can obtain Turkish nationality on
petition. Art. 4. Child of an alien who was born in
Turkey after 1 January 1929 receives Turkish nation-
ality (can opt for nationality of mother or father
within six months after reaching majority).

A privileged procedure exists in the following State:
BELGIUM (1932) Arts. 6-9. A child born in Belgium

may acquire Belgian nationality by option if habitually
resident for one year before opting and in addition,

18 The Nationality Laws of 1950 of Denmark, Norway
and Sweden permit, by art. 10 of each law, the extention
by agreements of the /us soli principle so that birth and
residence to the age of twelve in one country is the
equivalent to the same in the other country. Such
agreements were concluded by the three countries on
21 December 1950 (effective 1 January 1951).

" Ibid.
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either from the age of 14 to the age of 18 or for 9 years.
Option must be made before reaching twenty-two
years.

Section II. International precedents

A. The effort to eradicate statelessness is not new,
either in the theory or in the practice of international
law. International jurists have long been concerned
with the solution of this problem, the evils of which
were already recognized at the time of Justinian.
According to Francisco de Vitoria:

" If children of any Spaniard be born (in the
American principalities) and they wish to acquire
citizenship, it seems that they cannot be barred
either from citizenship, or from the advantages
enjoyed by other citizens — I refer to the case where
the parents had their domicile there. The proof
of this (principle of nationality) is furnished by the
rule of the law of nations, that he is to be called and
is a citizen who is born within the State. (Justinian
Code, 7.62.II). . . . whoever is born in any other
state is not a citizen of another state. Therefore,
if he were not a citizen of the state referred to, he
would not be a citizen of any state, to the prejudice
of his rights under both natural law and the law
of nations."1*

B. In 1896 the Institute of International Law in its
resolutions adopted at Venice regarding conflicts of
national laws in the matter of nationality, stated in
article 3:

" A child bom upon the territory of a State, of an
alien father who was himself born there, is clothed
with the nationality of that State provided that
in the interval between the two births the family
to which it belongs has had its principal abode there
and unless the child has elected for the nationality
of its father in the year of its majority as fixed by
the national law of its father or by the law of the
territory where it was born.

" In cases of illegitimate births not followed by
acknowledgment on the part of the respective parents,
the preceding rule also applies by analogy.

" It does not apply to the children of diplomatic
agents or of consuls (missi) regularly accredited in
the country where they are born; these children
are deemed to be born in the country of their
father.""

C. In the report of the Committee on Nationality
and Naturalization, adopted by the International Law
Association, at Stockholm in 1924, this principle is
found.

" (1) Nationality acquired on birth
" (a) Every child born within the territory of a

conforming state shall become a national of that State.
Provided always that in any case in which the
father of such child being a national of another State,
shall within a specified prescribed period register

such child as a national of the State to which he
belongs, such child shall cease to be a national of
such conforming State and shall become a national
of the State to which its father belongs.

" (b) Every child born within a conforming State
which has, pursuant to the proviso contained in sub-

section (a) become the national of its father's State,
who shall within a year after attaining the age of
twenty-one years claim to be re-admitted as a
national of such conforming State, shall be so.
re-admitted without having to comply with any
other conditions."18

D. The Draft Law of Nationality, prepared in 1929
by the Harvard Research in International Law in
order to facilitate the work of the Conference for the
Codification of International Law which was to take
place the following year, 1930, at The Hague, contains
a provision which closely resembles the draft article I
as proposed above.

The Harvard article is worded as follows:
" Article 9. A State shall confer its nationality

at birth upon a person born within its territory if
such person does not acquire another nationality
at birth.""
E. As we shall see, this article, in the opinion of

the Special Rapporteur, although very similar to the
one proposed in the present draft, is somewhat deficient
because of the use of the word " another ". The same
criticism can be directed against the draft originally
proposed by the previous rapporteur, Mr. Manley
O. Hudson, in his report discussed by the Commission
at its fourth session, in 1952. In order not to repeat
the arguments against the use of the word " another ",
the analysis of the effect of this wording will be made
in connexion with the discussion of Mr. Hudson's draft
(see below, section IV of this comment).

F. The above-mentioned conference at The Hague
in 1930 produced several instruments relating to the
question of nationality which include articles referring
to the problem of statelessness and to other precedents
of the article proposed in this draft.

G. The Convention on Certain Questions relating to
the Conflict of Nationality Laws, adopted at The
Hague in 1930, contained provisions concerning the
nationality of married women, the nationality of
children, and the effect of adoption on the nationality
of the adopted person. Article 15 is of great historical
interest, inasmuch as it is designed to prevent the
statelessness of children at birth:

" Article 15. Where the nationality of a State is
not acquired automatically by reason of birth on its
territory, a child born on the territory of that State
of parents having no nationality or of unknown
nationality, may obtain the nationality of the said
State. The law of that State shall determine the
conditions governing the acquisition of its nationa-
lity in such cases."18

" " De Indis et de lyre Belli Relectiones," Relectiones
theologicae XII, Carnegie translation, pp. 153-154.

" Annuaire de Vlnstitut de droit international, 1896
(Paris, A. Pedone), p. 131.

" International Law Association, Report of the Thirty-
third Conference (London, Sweet and Maxwell, Ltd., 1925),
p. 29.

" Harvard Law School, op. cit., p. 14.
16 League of Nations publication, V. Legal, 1930. V. 14

(document C. 351. M. 145.1930. V), p. 85.
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H. Although this text is also similar to article I as
proposed above, it should be noted that it contains a
purely optional provision, because it states that
" . . . a child . . . may obtain the nationality . . .",
whereas the text proposed in this report is mandatory,
as it provides that " . . . every person shall acquire . . .
the nationality . . . " Obviously, this wording repre-
sents a further step in the direction of eliminating
statelessness.

I. The Protocol relating to a Certain Case of State-
lessness, also adopted at The Hague in 1930 is designed
to supplement the above-mentioned convention and,
in part, attempts to eliminate statelessness at birth in
the following case:

" Article I. In a State whose nationality is not
conferred by the mere fact of birth in its territory,
a person born in its territory of a mother possessing
the nationality of that State and of a father without
nationality or of unknown nationality shall have
the nationality of the said State."19

J. This article covers only the situation which arises
in a jus sanguinis State when only the mother is a
national of that State, but does not envisage a situation
where neither of the parents is a national of the said
State.

K. Consequently, the draft, as proposed by Special
Rapporteur, is much wider in scope than the convention
or the protocol just referred to, because it is designed
to cover all cases, whether one or both of the parents
are or are not nationals of the State where the cihld is
born.

L. The Convention on Nationality, adopted at
Montevideo in 1933, and the Draft Convention on
Nationality and Statelessness proposed by the Inter-
American Juridical Committee in 1952,a0 contain rules
which, although very interesting and of great doctrinal
value, particularly the latter, do not cover the problem
of complete elimination of statelessness, but only of
its reduction; therefore, these proposals shall be dealt
with in discussing the pertinent articles of the draft
Convention on the Reduction of Statelessness.

Section III. The problem of statelessness before the
organs of the United Nations

A. The General Assembly of the United Nations,
in article 15 of its Universal Declaration of Human
Rights of 10 December 1948, emphatically stated:

" Everyone has the right to a nationality."
Previously, the Economic and Social Council, during

its sixth session (2 February-11 March 1948) had
adopted a resolution 116 D (VI) which in effect may
now be considered as the implementation of article 15
of the declaration just quoted; it said:

" Recognizing that this problem demands in the
first instance the adoption of interim measures to
afford protection to stateless persons, and secondly
the taking of joint and separate action by Member

nations in co-operation with the United Nations to
ensure that everyone shall have an effective right to a
nationality."

B. In this same resolution the Economic and Social
Council requested the Secretary-General:

" (b) To undertake a study of national legislation
and international agreements and conventions rele-
vant to statelessness and to submit recommenda-
tions to the Council as to the desirability of conclud-
ing a further convention on this subject."

C. The Secretary-General, in compliance with the
request that was made in the above-mentioned resolu-
tion, in his recommendation to the Economic and
Social Council, said that,

" In order to implement this provision [Article 15
of the Universal Declaration of Human Rights] . . .
the sources of statelessness must be dried up . . ."

D. And, for this purpose, he stated that two prin-
ciples should be universally adopted and applied, of
which one was formulated as follows:

" 1. Every child must receive a nationality at
birth."21

E. Article 15 of the Universal Declaration of Human
Rights as well as the principle suggested by the Secre-
tary-General are not legally binding on States, and,
accordingly, persons who are stateless at birth would
not have any automatic or effective means of redress-
ing their situation, unless a convention is adopted by a
certain number of States, binding them to grant their
nationality to those stateless persons who are born
within their territory.

Section IV. The problem of statelessness before the
Commission

A. In the report of the previous Special Rapporteur,
Mr. Manley 0. Hudson, the principle contained in this
article was phrased as follows:

" (i) If no other nationality is acquired at birth,
every person shall acquire at birth the nationality
of the State in whose territory he is born. This
would extend pro tanto the application of the jus
soli rule in many countries." (A/CN. 4/50, Annex III,
Section VI, point 2)

B. This wording is very similar, as we have already
had occasion to note, to article 9 of the Harvard Re-
search draft. They both are subject to the same
criticism that can be made to the first article proposed
by the Commission's expert, Mr. Ivan S. Kerno.
In his very learned work,22 which the present Special
Rapporteur had before him in preparing his report,
Mr. Kerno suggests the following text for article 1:

" A State shall confer its nationality at birth upon
a person born within its territory if such person does
not acquire another nationality at birth.

" This obligation does not prevent a State from
conferring its nationality at birth on persons who
do acquire at birth another nationality."

" Ibid., p. 105.M Inter-American Juridical Committee, Report and
Draft Convention on Nationality and Status of Stateless
Persons (Pan American Union, Washington, 1952).

" A Study of Statelessness, op. cit., p. 170.
" Not published as a document.
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C. Although it is true that Mr. Hudson, during the
discussions in the Commission at its fourth session
(159th meeting, para. 9) changed somewhat his own
drafting giving as a reason that it was necessary to
recast the rule if it were to be included in a convention,
the Commission, by ten votes to two with one absten-
tion, approved Mr. Hudson's original text (ibid.,
para. 42).

D. Since the article proposed in this report is some-
what different from Mr. Hudson's text as well as from
the texts proposed in the Harvard draft and by
Mr. Kerno, it does not seem idle to point out the
reasons why the Special Rapporteur proposes a dif-
ferent wording, although, of course, adopting fully the
principle approved by the Commission.

E. At the fourth session, certain doubts regarding
Mr. Hudson's text were expressed by some of the
members of the Commission. At that time it was said
that Mr. Hudson's proposal seemed to give priority to
the principle of jus sanguinis; and also that it might
seem to give room to the possibility of interpreting
that principle so as to preclude a jus soli State from
attributing its nationality to a child born within its
territory, if that child had acquired, at birth, the
nationality of another country by the application of
the jus sanguinis principle. The fact remains that
the use of the word " another ", which seems to refer
exclusively to a nationality different from that of the
country in whose territory the child is born, gives rise
to confusion. The intention of the previous Special
Rapporteur to extend with a view to avoiding the
jus soli principle to those countries in which the strict
jus sanguinis principle obtains, without, however,
precluding the application of the jus soli by a country
where this principle applies, is not fully understood
from the wordings proposed in the Harvard draft or
by Mr. Hudson or by Mr. Kerno.

F. In order to fill the need of adapting the draft to
the usual language of a convention as well as to bring
out, as clearly as possible, the real intention of all
these drafts which, as has been said before, is only
to extend the application of the jus soli principle to
countries of strict jus sanguinis legislation, the Special
Rapporte T has adopted the wording proposed in
article I of this draft. It must be said in all truthfulness
that in phrasing this article, he had in mind the sugges-
tion of the Chairman of the Commission during the
fourth session, Mr. Ricardo ,1. Alfaro (159th meeting,
para. 8):

" Every person born in a State where nationality
is not conferred jure soli and who does not acquire
at birth another nationality jure sanguinis shall
acquire at birth the nationality of the territory
where he is born."

G. For the correct interpretation of article I the
following should be noted. If a child is born within
the territory of a State where the jus soli principle
applies, the article does not need to be applied because
the child has already a nationality. If a person is
born in the territory of a country which applies, the
jus soli to foreign parents nationals of a country where
the jus sanguinis obtains, the article would not apply
because, in that case, the child would have not only

the nationality of the country where he was born but,
at the same time, he would have acquired the nationa-
lity of his parents, jure sanguinis.

H. With regard to this case of double nationality,
it must be said that the draft as proposed by the
Special Rapporteur is not subject to the criticism
that it produces double nationality. In fact, it seems
that it would be an error to propose a draft designed
to eliminate statelessness, but which would produce
double nationality, another evil just as bad, if not
worse, than statelessness. On the other hand, one
should keep in mind that the task entrusted to the
Special Rapporteur was restricted to the formulation
of texts that would eliminate statelessness. The
prevention of double nationality would be, no doubt,
taken up by the Commission in its work with regard to
nationality in general.

I. As stated above, this draft is intended only to
eliminate completely statelessness at birth, without,
nevertheless, producing double nationality. This is
indeed the criticism which the Special Rapporteur
thinks might be directed against the second paragraph
of article I proposed by Mr. Kerno and quoted above.

J. Continuing the analysis and enumeration of
those cases in which the proposed article I is or is
not applicable, mention can be made of the case of a
child born in a jus sanguinis country to parents natio-
nals of that country. It is obvious that the child
would have already acquired a nationality jure san-
guinis and the article would not apply, on the other
hand, a child born in a jus sanguinis country to parents
nationals of a country where the strict jus soli principle
applies would have been born stateless, and this is
precisely one of the cases in which, by extending the
jus soli principle to a jus sanguinis country, article I
would be applied. A similar situation would arise in
the following hypothesis: a child is born in a jus
sanguinis country to stateless parents or to parents
of unknown nationality, or with one parent stateless.
In the latter case it would be necessary to differentiate
the legitimate from the illegitimate child (see annex,
cases under I (1)).

K. The main objection which has been raised against
the principle embodied in article I is based on the
assumption that a nationality cannot or should not be
conferred upon any person who is not in some way
linked to the country whose nationality he acquired.
The argument assumes that States are reluctant to
attribute their nationality to persons regarding whom
there is no positive proof that they are connected with
the country, or, in other words, identified with the
same by education, residence, or any other link which
would guarantee that such a person is sentimentally
and truthfully attached to the country. If this were
true, there is no doubt that in many cases the principle
of jus soli would not apply. Countries where this prin-
ciple obtains are not in fact opposed to attribute their
nationality to children born within their territory even
by accident or to transient parents; and they continue
to attribute their nationality to persons who, having
been born within its territory, nevertheless live prac-
tically all their lives in a different country. Therefore
the objection is not a valid one against the theory that,
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in order to avoid statelessness, jus sanguinis countries
should apply the jus soli principle in the cases above
referred to.

L. Of course there is always the possibility of
qualifying by some additional identification, such as
residence, declaration of intention, etc., the application
of the principle contained in article I, but then, it
would be impossible to achieve complete elimination
of future statelessness at birth, which is the exclusive
and only purpose of this draft Convention. In the
draft Convention on the Reduction of Future Stateless-
ness t*«se qualifications, of course, will not only have
to be tatuu into account but made an essential part of
the principles therein stated, since the purpose of
this second convention would be precisely, by attenua-
tion of the radical application of the principles, to
achieve only the reduction of future statelessness.

M. There is no possibility, in order to avoid state-
lessness, to suggest the extension of the jus sanguinis
principle to the jus soli countries; because the applica-
tion of the jus sanguinis principle eventually would
produce statelessness after some generations, and,
if the parents were stateless themselves, the application
of this principle would undoubtedly produce stateless
children forever.

N. Of course, as proposed, article I would not
affect existing cases of statelessness, but at least,
if approved, not only by this Commission but by the
Members of the United Nations to which it will even-
tually be submitted, it will eliminate statelessness at
birth altogether in the future. Therefore, the article
is in keeping with the trends of the Lime, as expressed
in resolution 116 D (VI) adopted by the Economic and
Social Council on 1 and 2 March 1948. (See above,
section III of this comment.)

0. The Special Rapporteur is fully aware that some
States to which this problem of statelessness is of
great concern because of the large number of refugees
which they have received within their boundaries,
might not be inclined to accept the proposed rule as
the best solution under the circumstances. Being
confronted with the dilemma of taking the radical
but inhuman action of mass expulsion of those refugees
or accepting at least their descendants already born
within their territory as nationals, they might adopt
the latter alternative; otherwise, if not decided to
revert to mass expulsion, these countries will soon find
within their territory an increasing number of persons
who are stateless aliens in spite of having already been
assimilated by a long residence in the country. At
any rate, the States which feel that they are not poli-
tically in a position to accept the proposal will always
have the possibility of abstaining from signing the
convention, or they may make reservations to this
article. The likekihood that one or more States will
feel bound to object to the rule, even on very good and
justified grounds, should not, in the opinion of the
Special Rapporteur, deter the Commission from adopt-
ing it, especially when there is a probability that a
substantial number of States will find it acceptable
and thus the proposed rule would, to a great extent,
solve the problem of statelessness.

P. In fulfilling its duty, as understood by the Special
Rapporteur, that is, to propose to the Members of the

United Nations juridical solutions for the absolute
elimination of statelessness, this body of experts
should not be concerned with the probability or
improbability of acceptance of such solutions by these
Members. Its recommendations, even if rejected for
political reasons, would always have a great influence
on the future of international law as well as on domestic
legislation, and will contribute to eliminate a great
evil which creates so many problems for the States and
imposes so much hardship and suffering on innocent
human beings.

ARTICLE II

For the purpose of article I, a foundling shall be
presumed to have been born on the territory of the Party
in which it is found, until the contrary is proved.

Comment

Section I. Existing legislation

AUSTRIA (1949) Art. 12
BELGIUM (1932) Art. 1 (2)
BULGARIA (1948) Art. 2
COSTA RICA (1950) Art. 1 (4)
CZECHOSLOVAKIA (1949) par. I (1)
DENMARK (1950) Art. 1 (2)
EGYPT (1950) Art. 2 (4)
FINLAND (1941) Art. 2
FRANCE (1945) Art. 22
GERMANY (1913) Sect. 4
GUATEMALA (C) Art. 6 (1)

HUNGARY (Dec. 1948) Art. 21 (if foundling is raised
in Hungary).

ICELAND (1935) Art. 1
ITALY (1912) Art. 1
MEXICO (1934) Art. 55
NETHERLANDS (1892) Art. 2 (6)
NICARAGUA (1950) Art. 18 (3)
NORWAY (1950) Art. 1 (3)
PERU (1951) Art. 4
ROMANIA (1948) Art. 9
SAAR (1949) Art. 5 (2)
SWEDEN (1950) Art. 1 (3)
SYRIA (1951) Art. 3 (b)
U.S.A. (1952) Section 301 (a) (sets the age of 21 as

limit to proof of contrary).
URUGUAY (Art. 28 of the Civil Register Act of

11 February 1879).
YUGOSLAVIA (1946) Art. 6 (sets 14 years as limit

to proof of other nationality).

Section II. International precedents

A. The Harvard draft, in its article 7, refers to
foundlings in the following manner:

" . . . and it shall be presumed that a foundling
was born in the territory of the State in which it is
first found."23

" Harvard Law School, op. cit., p. 14.
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This article, of course, is deficient because, in the
first place, it contains a juris et de jure presumption
that the foundling should be considered as having
been born in the territory of the State in which he was
found, in other words, this article does not admit
evidence against the presumption. Practically all
legislations which deal with this problem of foundlings,
on the contrary, set up a juris tantum presumption
as article II of this draft proposes. In the second
place, the word " first " seems superfluous.

B. The Hague Convention on Certain Questions
relating to the Conflict of Nationality Laws, deals
with the problem of foundlings in its article 14. Its
provisions, in principle, are identical with the text
proposed by the Special Rapporteur as article II and
which may be considered as a codification of national
provisions which refer to this question. The Hague
convention is worded as follows:

"Article 14. . . .
" A foundling is, until the contrary is proved,

presumed to have been born on the territory of the
State in which it was found."2*

Section III. The question before the Commission

A. The text as proposed by the previous Special
Rapporteur, Mr. Hudson, was approved without
discussion by the Commission at its fourth session
(162nd meeting, para. 14).

B. Without the presumption set up in the proposed
article, the case of foundlings would constitute the
typical case of statelessness. A foundling being,
by definition, without known parents and without a
known birthplace, happens to be the best example of
a case in which neither of the two existing legal systems
which confer nationality at birth, the jus sanguinis
or jus soli, can be applied.

C. Notwithstanding this situation, and perhaps
because in the case of a foundling the effect of stateless-
ness on a person is more evident, practically all national
legislations contain provisions which, by means of the
presumption assimilate the foundlings to those persons
which have been born in the territory of the State
where they are found. This fact has actually placed
foundlings in a better situation than other stateless
persons, since practically all legislations extend to
them the jus soli principle.

D. This article by itself, no doubt, does not eliminate
any cause of statelessness: it is enough to think of a
foundling which was found in the territory of a strict
jus sanguinis country. By the presumption alone of
his having been born in the territory of such a country,
he would not acquire a nationality. Nevertheless,
when the article is related to the application of article I
of the draft convention, it becomes indispensable in
order to eliminate the foundling's stateless condition.

E. What happens when it is shown that the foundling
was not born in the territory of the State where he
was found ? Of course, if evidence has been presented

which makes it possible to ascertain that the foundling
was born in some other territory, the application of
article I of the proposed convention would also be
in order.

ARTICLE III

For the purpose of Article I, a child born to a person
enjoying diplomatic immunity shall be deemed to have
been born in the territory oj the State of which his parent
is a national. If its parent is stateless, it shall be deemed
to have been born in the country wherein he was actually
born.

Comment

Section I. Existing legislation

By the laws of the following countries children born
in such a country to persons having diplomatic immu-
nity are specifically excluded from acquiring by birth
the nationality of that country (the laws often note
that the parents should also be aliens):

ARGENTINA (1869) Art. 1 (1).
BRAZIL (1949) Art. 1 (1) (if one parent is an alien

and the other a Brazilian, the child gets a later right
to opt Art. 2).

CANADA (1950) Sect. 5 (2).
CHILE (C) Art. 5 (1) (Child gets right to opt).
DOMINICAN REPUBLIC (1949) Art. 8 (2) (excludes

the " legitimate sons " of foreign diplomatic represen-
tatives).

GUATEMALA (C) Art. 6 (2).

HONDURAS (C) Art. 7 (1).

NICARAGUA (1950) Art. 18 (1).
PAKISTAN (1951) Art. 4 (a).
TURKEY (1928) Art. 4 (apparently omitted from

amendment of 1929).
UNION OF SOUTH AFRICA (1949) Art. 3 (2) (a).
UNITED KINGDOM (1948) Art. 4 (a).
U.S.A. (C) (born in the U.S. "and subject to the

jurisdiction thereof ") (1952) Section 301 (a) (1).

Section II. International precedents

A. Article 3 of the relevant resolutions adopted
by the Institute of International Law in Venice in 1896
says:

". . . children of diplomatic agents or of consuls
(missi) regularly accredited in the country where
they are born; these children are deemed to be born
in the country of their father. "a6

Article 2 of the draft convention prepared by the
Committee of Experts of the League of Nations
is drafted as follows:

" The children of persons who enjoy diplomatic
privileges and immunities, of consuls who are mem-
bers of the regular consular service, and, in general,
of all persons who exercise official duties in relation
to a foreign Government shall be considered to have

" League of Nations publication, V. Legal, 1930. V. li
<document C. 351. M. 145.1930. V), p. 85.

" Annuaire de I'lnstitut de droit international, op. cit.,
p. 131.
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been born in the country of which their father is a
national. Nevertheless, they shall have the option
of claiming the benefit of the law of the country
in which they were born, subject to the conditions
laid down by he law of their country of origin.""

B. Article 12 of the Convention on Certain Ques-
tions relating to the Conflict of Nationality Laws,
adopted by The Hague Conference of 1930, refers to
this question:

" Rules of law wihch confer nationality by reason
of birth on the territory of a State shall not apply
authomatically to children born to persons enjoying
diplomatic immunities, in the country where the
birth occurs."27

C. Of the articles quoted above, the first two estab-
lish a presumption with regare to the place of birth
of the children born to parents enjoying diplomatic
immunity, whereas article 12 of The Hague convention
only states the effect of extra-territoriality on the natio-
nality of these children, setting aside the application of
the law of the country where the child was actually
born. This latter article is not, therefore, in the
proper sense, a precedent of the proposed article III of
the present draft convention.

Section III. Discussion
A. Mr. Hudson's report did not refer at all to this

question. The Commission on its discussions of last
year did not take up this matter either. The Special
Rapporteur believes, nevertheless, that it is necessary
to state here, as a matter of codification, that the
precedents mentioned above refer to diplomatic
agents who, by virtue of their functions usually have
a definite nationality. Therefore the birth of their
children in a foreign country never gives rise to stateless-
ness because they are considered as being born in the
territory of the State of which the father is a national.
If such country applies the jus sanguinis rule child
will acquire the nationality of that country jure san-
guinis. If the country applies the jus soli rule the
child will acquire its nationality by virtue of the
ius soli.

B. However, the situation is quite different in the
case of a person enjoying diplomatic immunity who
is stateless. This situation arises only, as far as
the Special Rapporteur knows, in the case of a number
of officials, in the United Nations and in other inter-
national organizations who are stateless and in whose
case the requirement of a nationality is not necessary
to obtain the said position. Therefore in the case of
their children it would be impossible to follow the
usual rule of presuming them to have been born in the
territory of the State of which his father is a national
because, being stateless, he is not a national of any
country. Consequently the Special Rapporteur thinks
that it is necessary to introduce a special presumption
against the usual one above-mentioned so that the
child shall be deemed to have been born in the country
wherein he was actually born. Thus it would be pos-
sible to apply article I and confer to this child a definite
nationality.

46 League of Nations publication, V. Legal, 1927. V. 1
(document C. 196. M. 70. 1927. V), p. 27.

« Ibid., V. Legal, 1930. V. 14 (document C. 351. M.
145. 1930. V), p. 83.

ARTICLE IV

For the purpose of Article I

1. Birth on a private ot State vessel or aircraft on the
high seas shall be deemed to constitute, if on a vessel,
birth in the territory of the Party whose flag it flies, if
on an aircraft, within the territory of the Party where
the aircraft is registered.

2. Birth on a private vessel or aircraft occurring in
the territorial waters or in a port of one of the Parties,
shall be deemed to constitute birth in the territory of the
said Party. Birth on a private aircraft over the territory
of one of the Parties shall also be ruled by the same prin-
ciple.

3. Birth on a State vessel or aircraft of one of the
Parties, in the territorial waters or in a port of another
Party, shall be deemed to constitute birth in the territory
of the Party to which the State vessel or aircraft belongs.
Birth on a State aircraft over the territory of one of the
Parties shall also be ruled by the same principle.

Comment

Section I. Existing legislation

A. The following States confer their nationality
by reason of birth on a national vessel or aircraft,
wherever the vessel or aircraft was located when the
birth occurred:

AUSTRALIA (1949) Art. 3 (a).
BRAZIL (1938) Art. 1 (c) (N.B. This is not found in

the latest nationality law).
BURMA'(1948) Art. 5 (specifically notes too that birth

on a foreign ship in a Burmese port is not birth in
Burma).

CANADA (1950) Arts. 1 (c) and 5 (1).
MEXICO (1934) Art. 1 (3).

PAKISTAN (1951) Art. 22.
UNION OF SOUTH AFRICA (1949) Art. 1 (2) (a).

UNITED KINGDOM (1948) Art. 35 (5).

B. The following State confers its nationality by
reason of birth on a national vessel on the high seas:

ARGENTINA (1869) Art. 1 (" neutral seas "; since
he law is of 1869 aircraft is of course not mentioned).

X

C. The following States include warships explicitly
in the article:

ARGENTINA, BRAZIL, MEXICO.

Section II. International precedents

A. International legislation and arbitration with
regard to this specific point of the attribution of
nationality to persons born on board ships are really
very meagre. The only clear precedent on the subject
seems to be Point IX of the Bases of Discussion
(Bases 14 and 14 bis) prepared for The Hague Codifica-
tion Conference of 1930.38 Point IX dealt with the
three problems which our article III tries to solve:

S8 Ibid., V. Legal, 1929. V. 1 (document C. 73. M. 38.
1929. V), pp. 75-79.
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(a) birth on the high seas, (b) birth within the territorial
waters of a foreign country, and (c) birth on a vessel
in foreign port. Point IX referred only to birth on
board a merchant ship and therefore has nothing to
do with birth on a State vessel, since this latter ques-
tion does not seem to raise any problem whatsoever
because of the well accepted principle of extraterrito-
riality of vessels and aircraft belonging to States.

(a) The general opinion of all those countries which
replied to the questionnaire presented to them regard-
ing this point, was manifestly inclined to consider that
birth on a merchant vessel on the high seas should be
considered as birth on the territory of the State whose
flag the ship flies. We find nevertheless some countries
which do not accept that birth on their own national
merchant vessels constitutes birth in their territory.
Among these countries we may mention the United
States of America, Denmark, Switzerland and all
countries where the system of strict jus sanguinis
obtains. Switzerland, nevertheless, in an effort to
avoid statelessness, admitted in its reply to the ques-
tionnaire that birth on one of its ships would mean
birth in Swiss territory, if without this presumption,
the child would become stateless. In this respect the
United States seems to be a very striking exception
since, notwithstanding the fact that its legislation is
based on the jus soli principle, according to the decision
of the District Court for the Northern District of
California, 13 June 1927, in the case of Lam Mow,
19F. (2d) 951, birth on a United States ship on the
high seas does not constitute, by itself, birth on the
territory of the United States.

(b) With regard to birth on a merchant ship in
foreign territorial waters, there is no unanimity.
Judging by the answers to the questionnaire of the
League of Nations, the following countries may be
cited as accepting that, in such cases, the child should
have the nationality of the State in whose territorial
waters it was born: United States, Italy and Japan.
Some oilier countries, on the contrary, uphold the
theory that all civil acts, including births, occurring
on a ship must be controlled by the legislation of the
country whose flag the ship flies, even if that ship
happens to be navigating in foreign waters. This is
the case notably of Great Britain and the Dominions,
Germany, Belgium and Norway. There are two
instances of countries which did not give a definite
answer to this question: France stated that " doctrine
is divided as regards birth on board a merchant ship
in the territorial waters of a foreign State ",29 and the
Netherlands stated that " the question of how far
events that occur on board foreign merchant ships
passing through territorial waters come within the
legal jurisdiction of the coastal State requires to be
settled from a general standpoint and not in relation
to questions of nationality."80

(c) Great Britain, as well as the members of the
British Commonwealth, were of the opinion that birth
on a merchant vessel, even in foreign ports, should be
considered as birth in the country whose flag the ship
flies. Belgium seems to make a distinction between

the members of the crew and the passengers, extending
to the first the fiction that the birth is deemed to be
in the territory of the State whose flag the ship flies.
And of course all countries of strict jus sanguinis also
uphold the theory that children of their own nationals
born on their ships, even when these are in foreign
ports, are their nationals. Several countries, on the
other hand, accept, in this case, the application of the
legislation of the coastal State with regard to the
nationality of the child born in one of its ports. These
countries are: United States, France, Italy, Japan and
Sweden.

B. From the foregoing analysis there are some
conclusions that may be drawn, among them the follow-
ing: There is no great divergence of opinion with regard
to the nationality of a child born on a merchant ship
on the high seas; it should have the nationality of the
country whose flag the ship flies.

C. With reference to birth on a ship in foreign
territorial waters or in a foreign port, the opinion of
the Special Bapporteur is that the Committee of
Experts of the League of Nations, in framing basis of
discussion No. 14,31 was not justified in adopting a
theory which favours the jurisdiction of the State
whose flag the ship flies. It seems to the Special
Rapporteur that the answers of the governments did
not warrant such a conclusion since they were very
evenly divided on this point. For this reason, appa-
rently, the Committee of Experts decided to draw up
the alternative basis No. 14 bis. This latter basis was
drafted on the theory that birth on a merchant ship
lying in a foreign port should be subjected to the
legislation, with regard to nationality, of the coastal
State to which the port belongs. As the Members of
the Commission already know, bases 14 and 14 bis
were not discussed at The Hague Conference of 1930
which considered that the question of birth on board
ships was of no practical importance.

D. The question might not have a very great prac-
tical importance with regard to the question of nation-
ality in general, but, in respect to the specific problem
of statelessness, there is no doubt that the Commission
should decide to set up a presumption with regard to
these births in order to make it possible to apply the
general principle set up in article I of the present draft
convention. Otherwise statelessness would result, and
the aim of the draft convention would not be fully
attained.

E. The question of birth on State vessels was not
even taken up in the questionnaire of the League of
Nations, undoubtedly because, as has already been
pointed out, the extra-territoriality granted to these
vessels — and we may extend it to aircraft of this
nature — is so universally recognized, in theory as
well as in practice, that it suffices to mention it in
connexion with the problem of birth and nationality
in order to reach the conclusion that birth on this
kind of vessel or aircraft is, for all practical and juridi-
cal purposes, considered as birth on the territory of
the State whose flag the ship flies or, in the case of an
aircraft, where it is registered.

Ibid., p. 76.
Ibid., p. 78. » Ibid., p. 79.
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F. Mr Hudson had originally proposed the following
text:

" . . . and birth on a national vessel shall be deemed
to constitute birth in the national territory. "
(A/CN. 4/50, Annex III, Section VI, point 14.)

G. As proposed by Mr. Hudson, the text is too wide
in scope to command its acceptance by many govern-
ments. As drafted by him, it seems to grant the
nationality of the flag of the ship to persons born on
it not only on the high seas but also in the territorial
waters and in the ports of other States. This rule is
not, it seems, in harmony with the general principles
of international law which should govern the situation.

H. At the fourth session, there was at least one
member of the Commission (Mr. Spiropoulos) who
thought that the question should not be taken up by
it. He observed that there was no need to regulate
such details, nor was the Commission's task to " emu-
late the normal role of the courts " (162nd meeting,
para. 19). The Special Rapporteur is unable to agree
with this idea, as he has already stated. As in the
case of foundlings, it is absolutely indispensable to
have a presumption in cases of births on ships on the
high seas, in territorial waters and in ports. Unless
a definite presumption is established article I of the
proposed convention cannot be applied in these cases
and all causes of statelessness will not be eliminated.
One should not forget that the application of article I
is the only means of avoiding statelessness at birth
completely. Therefore the Special Rapporteur feels
bound to suggest the three presumptions set forth
in the text which he proposes for article IV. Moreover,
the decision of the Commission on this point was that
the Special Rapporteur should study the question and
suggest whatever formula he would think best (ibid.,
para. 26). Relying on these instructions the Special
Rapporteur has tried to find the solution which is
most likely to be accepted by the greatest number of
States and which, in his opinion, is most in consonance
with the general principles of international law.

I. The first presumption refers to birth on the high
seas, on board a State or merchant ship or aircraft. As
the high seas belong to no particular State, but to all
of them jointly, no country may assert exclusive juris-
diction over them, but it has been generally recognized
that a country may assert such jurisdiction over its
own ships, either State or merchant, when these are
navigating on the high seas. This recognition facili-
tates the acceptance, by a large number of States, of
the principle set forth in paragraph 1 of article IV.

J. The question of a sufficient link between the
person born on a ship and the country whose flag the
ship flies, which also comes up in connexion with this
presumption, has already been discussed in dealing
with the principle set forth in article I and there is
no need to reproduce again the arguments advanced.

K. With regard to birth on a merchant ship navigat-
ing in foreign territorial waters or lying in a foreign
port, we have seen that national legislations as well as
doctrine are divided on this point, but, as far as the
Special Rapporteur is concerned, there is no question
in his mind that the best juridical solution would be
to give exclusive jurisdiction to the coastal State, and,

therefore, to consider birth in these circumstances as
birth in the territory of the said coastal State.

L. The Special Rapporteur considers that the ques-
tion should be solved by the application of the general
principles of international law regarding the jurisdic-
tion of States in the air above their territory, in their
ports, and in their territorial waters. Obviously,
the principle generally accepted is that the State has
absolute and exclusive jurisdiction over such spaces
of air, earth and water. The Special Rapporteur has
also had in mind that the only exception introduced
to this accepted rule is the one known as extra-terri-
toriality which applies only to the residence of diplo-
matic officers, the legation's buildings, and the State
vessels or aircraft. Consequently, the inescapable
conclusion is that birth occurring in the air above the
territory of a State, in the ports and in the territorial
waters of such State, must be juridically considered as
birth within the territory of the said State. The right
of innocent passage in territorial waters, which is also
an exception to the general rule of the complete
jurisdiction of the coastal State, does not go as far as
making it possible to consider that the ship is navigat-
ing on the high seas, as the ship is during its passage
always subjected to the coastal State's legislation
with regard to defence, fiscal, civil and criminal acts.

M. The combined application of the first four articles
of the proposed convention would entirely solve the
problem of statelessness at birth.

ARTICLE V

1. If the law of the Contracting Party whose nationality
is possessed by a person recognizes that such nationality
is lost as a consequence of a change in the person's personal
status (marriage, termination of marriage, legitimation,
recognition, adoption), such loss shall be conditional
upon the acquisition of the nationality of another State
in consequence of the change of personal status.

2. The change or loss of the nationality of a spouse or
of a parent shall not entail the loss of such nationality
either by the other spouse or by the minor children,
unless they acquire another nationality.

3. No renunciation of nationality by a person shall
be effective unless such person, at the time of the renuncia-
tion, acquires another nationality.

4. Persons seeking naturalization in a foreign country
shall not lose their nationality until they have acquired
another.

Comment

Section I. Existing legislation

The treatment by States of this question appears as
follows:

A. Effect of marriage (and its dissolution) on the
nationality of the spouse:

1. No effect:*

* According to Mr. Yepes (see summary record of the
213th meeting, para. 103), Colombia should be added
to this list.
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AUSTRALIA (1949) Art. 18 (1).
BULGARIA (1948) Art. 4.
BURMA (1948) Art. 10.
CANADA (1950) Sect. 10 (3).
CUBA (C) Art. 16.

ECUADOR (C).

HONDURAS (C) Art. 9.

MEXICO (18 Dec. 1939) Arts. 2 (II), 4.
NICARAGUA (1950) Art. 20.
U.S.A.
UNION OF SOUTH AFRICA (1949), Art. 12.
U.S.S.R. (1938) Art. 5 (since 15 February 1947, it

has been forbidden to wed an alien).
VENEZUELA (1941) Art. 7.

2. Alien wife receives nationality of husband:

AUSTRIA (1949) Art. 4.
BELGIUM (1932) Art. 4.
CHINA (1929) Art. 2 (1) unless she kept own nationa-

tiolity.
COSTA RICA (1950) Art. 2: if she loses other na-

tionality.
FINLAND (1941) Art. 3.
FRANCE (1945) Art. 37.
GERMANY (1913) Art. 6.
GUATEMALA (C) Art. 8 (4) — if she so chooses.
HUNGARY (Dec. 1948) Art. 3.

ICELAND (1935) Art. 3.
IRAN (1934) See E/2164/Add.21.
ITALY (1912) Art. 10.
LEBANON (1925) Art. 5.
NETHERLANDS (1892) Art. 5.
PERU (C) Art. 6.

ROMANIA (1948) Art. 13.
SAAR (1949) Arts. 1 (1) (d), 8.
SYRIA (1951) Art. 9 (only if she is of Arabic origin).
TURKEY (1928) Art. 13.

3. Loss of nationality by national wife on marrying
alien:

BELGIUM (1932) Art. 18 (2) (3): only if she gets other
nationality (can keep if she so declares).

COSTA RICA (1950) Art. 2: only if she gets other
nationality.

CZECHOSLOVAKIA (1949) Par. 5: only if she gets his
nationality.

EGYPT (1950) Art. 13: only if she so desires and
obtains other nationality.

GERMANY (1913) Art. 6 (Cf. Bonn Constitution
preventing loss against will).

HUNGARY (Dec. 1948) Art. 12.

ITALY (1912) Art. 10: if she gets other nationality.
LEBANON (1925) Art. 6: only if she gets other na-

tionality.
MONACO (1945) Art. 1: only if she desires to acquire

husband's nationality and can do so.

NETHERLANDS (1892) Art. 7 (2).
SAAR (1949) Art. 12 (5): unless she desires to keep

her nationality.
SWITZERLAND (1941) Art. 5 (1): unless made stateless.
SYRIA (1951) Art. 13: if she gets other nationality.

4. Naturalization of alien spouse speeded andjor
recovery of nationality simplified for national who has
lost it.

AUSTRALIA (1949) Art. 18 (1).
BELGIUM (31 Dec. 1951); see also (1932) Art. 15.
CZECHOSLOVAKIA (1949) Par. 2 (1).
EGYPT (50) Art. 9.

FRANCE (1945) Art. 64 (4).
ISRAEL (1952) Art. 7.
LEBANON (1925) Art. 3 (2).
MONACO (1911) Art. 10 (2).
NETHERLANDS (1892) Art. 7 (2).
NICARAGUA (1950) Art. 19 (3).
UNION OF SOUTH AFRICA (1949) Art. 10 (6).
U.K. (1948) Art. 6 (2).

B. Effect of legitimation and recognition

1. Legitimated child is treated as if born legitimate1

AUSTRALIA (1949) Art. 34.
BURMA (1948) Art. 5, Expl. III.
CANADA (1950) Art. 11 (2) (b).
DENMARK (1950) Art. 2.
GERMANY (1913) Art. 5.
U.K. (1948) Art. 23 (1).

2. The legitimated child receives the father's
nationality:

AUSTRIA (1949) Art. 3.
CHINA (1929) Art. 2 (2) (or nationality of mother

if father unknown or has not recognized).
COSTA RICA (1950) Art. 7.
FINLAND (1941) Art. 3.
HUNGARY (1948) Art. 2 (1) (b).
ICELAND (1935) Art. 3.
ITALY (1913) Art. 2.
NORWAY (1950) Art. 2.
SAAR (1949) Art. 7.
SWEDEN (1950) Art. 2.

3. The legitimated child receives nationality of parent
to whom filiation was first established:

BELGIUM (1932) Arts. 2, 3.
FRANCE (1945) Art. 34.
LEBANON (1925) Art. 2.
SYRIA (1951) Art. 2.

4. All such effects involve a potential loss of nationality.
The following countries make specific reference to the loss:

CHINA (1929) Art. 10 (2, 3): loss on recognition by
alien.

COSTA RICA (1950) Art. 7: A child losing nationality
through recognition can recover it by declaration
before age 25.
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DENMARK (1950) Art. 2: Nationality is lost only
if the child leaves Denmark before age of 18 and another
nationality is acquired.

FRANCE (1945) Art. 92: loss unless has no other
nationality.

HUNGARY (1948) Art. 13 (1): loss if father's na-
tionality acquired.

SAAR (1949) Art. 12 (4): loss referred to if father alien.
GERMANY (1913) Art. 5: loss specifically referred to

— Cf. Bonn Constitution, Art. 19, however, which
prevents loss if person made stateless.

C. Effect of adoption

1. No effect:
AUSTRIA (1949) Art. 11.
MEXICO (1934) Art. 43.

ROMANIA (1948) Art. 8.

2. No effect but naturalization eased:
CANADA (1950) Art. 11 (2) (1).

U.S.A. (1952) Section 323.
YUGOELAVIA (1946) Art. 9.

3. Person adopted acquires nationality of person
who adopts (loss possible):

The BURMESE law of 1948 states in Art. 2 that
" child " includes a " legally adopted child ".

CHINA (1929) Art. 2 (4): an adopted son is given
Chinese nationality.

FRANCE (1945) Art. 35: adoption by French male
gives French nationality. Adoption by French female
however does not give nationality (Art. 36) but the
child can claim French nationality at majority if it
resides in France (Art. 55).

JAPAN: Law of 1950 provides that an " adopted
child " is not the equivalent of a " child " (Arts. 5, 6).

SAAR (1949) Art. 7 (Loss — see Art. 12 (4)).
U.K. adoption by citizen gives his nationality to

minor (160 Adoption and Child Act, 1950 — see
E/2164/Add.5).M

D. Effect of naturalization of parent on nationality of
child:

In the following countries, minor children are natu-
ralized when the father (responsible parent) is, with
the exceptions noted:

AUSTRIA (1949) Art. 5 (7) — legitimate with father,
illegitimate with mother only if the conferment of
nationality is expressly extended to that child.

AUSTRALIA (1949) Art. 15 (4, 5) — must make
application.

BELGIUM (1932) Art. 5 — can renounce at majority
if has other nationality.

BULGARIA (1948) Art. 5 (over 14, must consent).
BURMA (1948) Art. 9 (can opt out by majority plus

one year).

11 This adoption law is set forth in the reply to a
request for information made by the Secretary-General.
Many similar provisions may exist in laws other than
those dealing with nationality of other nations but a
detailed study would be needed to uncover them.

CHINA (1929) Art. 8.

COLOMBIA (1888) Art. 17.
COSTA RICA (1950) Art. 4 — if domiciled in — can

renounce at 21.
CANADA (1950) Art. 10 (5)

CZECHOSLOVAKIA (1949) Par. 3 (3) mother or father,
under 15.

DENMARK (1950).

ECUADOR (C) if under 18.
EGYPT (1950) Art. 8 — unless resides abroad and

law there keeps father's old nationality — can opt on
majority.

FINLAND (1941) Art. 8 —living there.
FRANCE (1945) Art. 64 — naturalized without condi-

tions.
GERMANY (1913) Art. 16: if noted in certificate.
GREECE (1940) Art. IV — if born abroad, can opt

within one month of majority.
HUNGARY (1948) Art. 8 (2).
ICELAND (1935) Arts. 2, 4.
ISRAEL (1952) Art. 8.

ITALY (12) Art. 12 (unless resides abroad and keeps
old nationality).

LEBANON (1925) can decline within one year of
majority.

MEXICO (18 Dec. 1939) Art. 43 — if resides in, can
opt within 1 year of majority.

MONACO (1945) Art. 10 (3) — opt within 1 year of
majority.

NETHERLANDS (1892) Art. 6 — can opt out on
majority.

NORWAY (1950) Art. 5 — In some cases, authority
must agree.

PAKISTAN (1951) Art. 11 (1).
SAAR (1949) Arts. 1 (6) and 11 (2).
SWEDEN (1950) Art. 5.

SYRIA (1915) Art. 8 — can opt within 1 year of
majority.

U.S.A. (1952) Section 321 (a).
U.S.S.R. (1948) Art. 6 —if both parents are natu-

ralized.
VENEZUELA (1941) Art. 7 (1).
YUGOSLAVIA (1946) Art. 23 — if both parents, or

one of them, and child lives in Yugoslavia and it is
requested.

Specifically not given: BRAZIL (1949).

E. In the following countries, loss of nationality by
the father (responsible parent) has the indicated
effect on the children:

1. No effect:
BULGARIA (1948) Art. 9.
BURMA (1948) Art. 14.

COSTA RICA (1950) Art. 3.

CZECHOSLOVAKIA (1949) Par. 8 (cf. however, Par 6 (2)
where, on renunciation by parents ,whild under 15 may
lose nationality with the mother or father).

MEXICO (1939) Art. 3 (IV).
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2. Loss of nationality only if other nationality held
or obtained:

AUSTRALIA (1949) Art. 23.
AUSTRIA (1949) Arts. 8 (4), 9 (2).
BELGIUM (1932) Art. 18 (4).
CANADA (1950) Sect. 20.
DENMARK (1950) Art. 7.*»
EGYPT (1950) Art. 12.
FRANCE (1945) Art. 96 (Art. 100: under any circum-

stances, child can only lose its nationality if mother
does so too).

ITALY (1912) Art. 12.
NETHERLANDS (1892) Art. 7 (1).
NORWAY (1950) Art. 7.33

SAAR (1949) Art. 18 (3) — It appears however that
under Art. 17 (3) a child of a naturalized father may
lose nationality if the father and mother do.

SWEDEN (1950) Art. 7.S8

SYRIA (1951) Art. 12 (3).
U.S.A. (1952) Section 340 (e). It appears however

that under Section 340 (/) a child may lose its nationa-
lity if naturalized through father's naturalization and
that was obtained through actual fraud.

COSTA RICA (1950) Art. 7 — expressly provides
that a child losing nationality through the act of a
parent can, between ages 21 and 25, declare himself
Costa Rican if he resides there and is considered a
national by birth.

(Recovery of nationality is simplified in many of
the above listed countries too, e.g., AUSTRALIA,
AUSTRIA (Art. 10), BELGIUM (Article 19), NETHER-
LANDS, TURKEY)

3. Possible loss regardless of consequence:
GERMANY (1913) Art. 29 — but Cf. Bonn Constitu-

tion preventing loss against will.
GREECE (1940) Art. VI (1) (d).
HUNGARY (May 1948) Art. 1 (4). (Dec. 1948) Art. 17

(1) (2).
ICELAND (1935) Art. 6.
ISRAEL (1952) Art. 10 (b) — if both parents renounce

nationality. Art. 11 (b) — if naturalized parent loses
nationality and child acquired new nationality through
him and is domiciled abroad.

POLAND (1951) Arts. 11 (2, 3), 12 (2).
UNION OF SOUTH AFRICA (1949).
SWITZERLAND (1941) Art. 2 (1).
TURKEY (1928) Art. 14.
U.S.S.R. (1938) Art. 6.
YUGOSLAVIA (1946) Arts. 18, 21 (keeps nationality

until leaving the territory if no new nationality obtained
when parents do).

F. Effect on gain or loss of nationality of husband or
wife

1. Wife obtains nationality if husband does:

AUSTRIA (1949) Art. 5 (7).
CHINA (1929) Art. 8 — unless own law prevents..
COLOMBIA (1888) Art. 17.
EGYPT (1950) Art. 8 (unless requests keeping of old

nationality).
GERMANY (1913) Art. 16 — if noted in certificate..
GREECE (1940) Art. 1.
HUNGARY (Dec. 1948) Art. 8 (1) if she asks for it.
ICELAND (1935) Art. 4.
ITALY (1912) Art. 11.
MEXICO (18 Dec. 1939) Art. 20.

NETHERLANDS (1892) Art. 5.
PAKISTAN (1951) Art. 10.
SAAR (1949) Art. 11 (2).

2. Wife loses or can be deprived of nationality if
husband loses or is deprived thereof:

AUSTRIA (1949) Art. 9 (2) (Cf. if she receives other
nationality).

FINLAND (1941) Arts. 10, 11: only if she has other
nationality.

FRANCE (1945) Arts. 96, 100: only if she has other
nationality.

GERMANY (1913) Art. 29 (Cf. Bonn Constitution
preventing loss of nationality against will).

GREECE (1940) Art. VI (1) (d) if naturalized.
HUNGARY (May 1948) Art. I (4), also (Dec. 1948)

Art. 17 (1) (2).
ICELAND (1935) Art. 6.
ITALY (1912) Art. 11 if she gets his new nationality.
SAAR (1949) Art. 17 (3), Art. 18 (3) (if naturalized

and has other nationality).
SWITZERLAND (1941) Art. 2 (1).
YUGOSLAVIA (1946) Art. 18.
No loss noted:

BULGARIA (1948) Art. 9.
COSTA RICA (1950) Art. 3.
CZECHOSLOVAKIA (1949) Par. 8.
MEXICO (18 Dec. 1939) Art. 3 (IV).

Section II. International precedents

A. The Dudey Field Code sets forth the following
rule:

" 267. — Expatriation does not change the natio-
nal character of the person until completed by natu-
ralization, but meantime he is entitled to be protected
by the country whose naturalization he is seeking."8*
The Institute of International Law, at Venice

in 1896, proposed the following:
" No one can lose his nationality or renounce it

unless he shows that he has fulfilled the conditions
required to obtain his admission into another
State . . ."8t

»• Under Art. 8 of the law of each country, a child
born abroad of a citizen born abroad loses nationality
at age 22 if never resident, etc., in the country.

" Dudley Field, Outlines of an International Code,
2nd ed., (New York, 1816).

" Institut de droit international, Tableau General des
Resolutions (Bale, 1957), pp. 42-43.
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B. The International Law Association expressed
the same idea when it stated, at Stockholm in 1924,
that:

". . . 5. Nationality should only be lost as the
effect of the acquisition of another nationality."86

C. The Committee of Experts of the League of
Nations, in its draft of a convention included the
same principle in its article 7, but only with regard to
naturalization:

" A release from allegiance (permit of expatriation)
shall produce loss of the original nationality only
at the moment when naturalization is actually
obtained in one of the Contracting States. Such
release shall become null and void if the naturaliza-
tion is not actually granted within a period to be
determined."37

D. The Draft Rules prepared by the Kokusaiho-
Gakkwai (L'Association de Droit International du
Japon) in 1926 contained also an interesting rule on
this matter:

" Article 8. No one may lose or renounce his
nationality without acquiring another."
E. The Convention on Certain Questions relating

to the Conflict of Nationality Laws, adopted by The
Hague Codification Conference in 1930, also contains
provisions which make the loss of nationality by
married women and by adopted children conditional
on the acquisition of another nationality.

" Article 7. In so far as the law of a State provides
for the issue of an expatriation permit, such a permit
shall not entail the loss of the nationality of the State
which issues it, unless the person to whom it is
issued possesses another nationality, or unless and
until he acquires another nationality . . ."

" Article 8. If the national law of the wife causes
her to lose her nationality on marriage with a for-
eigner, this consequence shall be conditional on her
acquiring of the nationality of the husband."

" Article 9. If the national law of the wife causes
her to lose her nationality upon a change in the
nationality of her husband occurring during marriage,
this consequence shall be conditional on her acquir-
ing her husband's new nationality."

" Article 16. If the law of the State whose nation-
ality an illegitimate child possesses, recognizes that
such nationality may be lost as a consequence of a
change in the civil status of the child (legitimation,
recognition), such loss shall be conditional on the
acquisition by the child of the nationality of another
State under the law of such State relating to the
effect upon nationality of changes in civil status."

" Article 17. If the law of a State recognizes
that its nationality may be lost as the result of
adoption, this loss shall be conditional upon the
acquisition by the person adopted of the nationality
of the person by whom he is adopted, under the
law of the State of which the latter is a national
relating to the effect of adoption upon nationality."88

(League of Nations document C. 351. M. 145. 1930.
V., pages 83 and 85).

F. The above-mentioned articles are limited in
scope in so far as they refer only to two specific cases
(the loss of nationality by married women and by
adopted children), whereas the proposed text of
paragraph 1 of article V is drafted in such a manner as
to cover all possible cases of loss of nationality by
change in the person's personal status. (See annex,
1 (2) A, 1 and 3, B and C.)

The Convention on Nationality signed at Montevideo
in 1933 provides that:

" Article 6. Neither matrimony nor its dissolu-
tion affects the nationality of the husband or wife
or of their children. "s*

G. With regard to this text, A Study of Statelessness
correctly points out that:

" As long as the rule set out in article 6 is not
universally adopted and as long as some legislations
continue officially to deprive a woman married to
a foreigner of her nationality, the formula will in
certain cases have a purely negative effect by refusing
the husband's nationality to the wife and will thus
leave her without nationality."40

H. The draft prepared by the Harvard Research in
International Law also contains a provision the aim
of which is to prevent the loss of nationality by married
women:

" Article 19. A woman who marries an alien
shall, in the absence of a contrary election on her
part, retain the nationality which she possessed
before marriage, unless she becomes a national of
the State of which her husband is a national and
establishes or maintains a residence of a permanent
character in the territory of that State."*1

I. This article is also limited in scope and fails to
cover the whole field of loss of nationality by the change
of personal status.

J. The Inter-American Juridical Committee has
also proposed rules on the subject, in its draft Conven-
tion on Nationality and Statelessness:

" Article 16. Adoption does not affect the nation-
ality of the person adopted. The law of the country
in which the adoption takes place may establish
special provisions to facilitate the naturalization
of adopted persons, especially in the case of minors."

" Article 18. Neither matrimony nor its dissolu-
tion affects the nationality of husband or wife or
of their children. If the husband acquires during
the marriage a foreign nationality in a country nei-
ther signing nor adhering to this convention and its
laws impose the change of nationality by marriage,
the woman has the right to preserve her original
nationality."42

84 International Law Association, op. cit., p. 32.
»7 League of Nations publication, V. Legal, 1927. V. 1

(document C. 196. M. 70.1927. V), p. 27.
" See text in A Study of Statelessness, op. cit., pp. 173-

174.

89 See text in Manley O Hudson, International Legis-
lation, vol. 6, p 596.

40 A Study of Statelessness, op. cit., p. 149.
41 Harvard Law School, op. cit., p. 16.
" Inter-American Juridical Committee, Report and

Draft Convention on Nationality and Status of Stateless
Persons (1952), pp. 17-18.
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Section III. The question before the organs of the United
Nations and the Commission

A. This article may be considered as a corollary to
article 15 (1) of the Universal Declaration of Human
Rights, and of article I proposed above, both of
which aim at securing a nationality for everyone.
Consequently, it is obvious that the draft convention
should contain a provision to the effect that a nation-
ality, once it is obtained, will not be lost unless some
other nationality is acquired.

B. The proposed article V follows closely the recom-
mendations submitted by the Secretary-General to
the Economic and Social Council, to the effect that:

" No person throughout his life should lose his
nationality until he has acquired a new one."48

C. The four paragraphs of article V avoid stateless-
ness entirely when it might be incurred after birth.

D. Paragraph 1 deals with the change of nationality
due to a change in the personal status of the person
himself, while in paragraph 2 it is a matter of change
of nationality due to the change of somebody else's
change of nationality. The Special Rapporteur con-
siders it to be wise to deal with these two situations
separately. He therefore did not accept the suggestion
made in the Commission at its fourth session (162nd
meeting, para. 36) to include in the same rule the
change of a " person's personal status " and the change
in the " personal status of one of the parents ". The
question might be clarified by an example: a person A
is legitimated and therefore he changes his own per-
sonal status; he should follow the nationality of the
father who legitimates him, but, according to the rule,
A will not lose his previous nationality if according to
the law of his father's country he does not acquire the
latter's nationality. Let us suppose now that minor
A is an illegitimate son, and he has in turn a child B;
A is legitimated by his father, A therefore changes his
nationality (under paragraph 1 of proposed article V)
because of his change in his personal status, but
although the child B does not change his personal
status, nevertheless, the change of nationality of
his father A affects his own nationality, according to
some legislations. This situation is envisaged in
paragraph 2 and not in paragraph 1 of article V.

E. There is a question which was not taken up by
the Commission but which nevertheless has not only a
theoretical value, but also a practical one. Renuncia-
tion of a nationality may occur without connexion with
any application for another nationality. This situa-
tion, which in fact has happened, will produce stateless-
ness. This kind of renunciation is precisely aimed at
producing that effect, because a person may wish to
become a so-called " citizen of the world". The
Special Rapporteur believes that this practice should
not be allowed and therefore suggests the adoption
of paragraph 3 of this article.

F. The last consideration relating to this article
that seems worthwhile mentioning here is the following:
according to the instructions received from the Commis-

sion, the Special Rapporteur should formulate a rule
following the principle set forth in Article 7 of the 1930
Hague Convention on Certain Questions relating to
the Conflict of Nationality Laws.44 He has done so
in suggesting paragraph 4 of the proposed article V.
The Special Rapporteur considers that it would be
wise to extend this principle of not losing the previous
nationality, not only to cases where the permit of
expatriation has been granted and the new nationality-
has not as yet been conferred, but also to cases where
naturalization proceedings have been instituted but
not yet completed. In this hypothesis, which is very
similar to the one dealt with in article 7 of the said
Hague convention, the previous nationality should
not be lost until the new one is actually acquired.

G. The Special Rapporteur also thought it conve-
nient to retain from article 7 of The Hague convention
the idea that this principle should not apply in the
case of an individual who, when he receives the expa-
triation permit or pending naturalization proceedings,
already possesses a nationality other than that of
the State of which he is a subject. This is the reason
why paragraph 4, as suggested, includes the words
" until they have acquired another (nationality) ".

ARTICLE VI

1. No State shall deprive any person of its nationality
by way of penalty.

2. No State shall deprive any person of its nationality
on any other ground unless such a person, at the time of
deprivation, acquires the nationality of another State.

Comment

Section I. Existing legislation "

A. Countries where statelessness cannot occur as
a result of withdrawal of the country's nationality:45»

(i) Group I. Country the nationality of which can-
not be withdrawn: URUGUAY.

(ii) Group II. Country in which the withdrawal of
the country's nationality is subject to the possession
or acquisition by the person concerned of a foreign
nationality: SWITZERLAND.

In reply to a questionnaire circulated by the Secre-
tary-General, also CEYLON has stated that statelessness
does not result from the operation of the country's
nationality laws.

B. Countries where statelessness may result in some
cases from the withdrawal of the country's nationality.

(i) Group III. Countries in which the country's
nationality may be withdrawn solely, or generally,
from such persons which have acquired it otherwise
than at birth:

" A Study of Statelessness, op. cit., p. 170.

44 Ibid., p. 172.
46 This section is based upon chapter VI of the consoli-

dated report by the Secretary-General entitled " The
Problem of Statelessness " (E/2230, A/CN. 4/56, p. 203).
Mr. Kerno's special paper on the subject was issued as
document A/CN. 4/66.

4ta According to Mr. Yepes (see summary record of
the 214th meeting, para. 10) Colombia should be added
to this list.
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(a) In the following countries only persons having
•acquired the country's nationality otherwise than at
birth may have it withdrawn:

1. AUSTRALIA

2. BURMA

3. ECUADOR

4. IRELAND

5. ISRAEL

6. NEW ZEALAND

7. UNITED KINGDOM AND COLONIES
Country in which the country's nationality cannot

be lost by a person having acquired it at birth through
;a unilateral act of the government: DENMARK.

(b) In the following countries in most cases only
persons having acquired the country's nationality
otherwise than at birth may have their nationality
withdrawn; however, in some cases nationality of
•other classes ,of nationals may also be withdrawn:

1. FRANCE

2. PAKISTAN

3. SOUTH AFRICA

4. UNITED STATES OF AMERICA

(ii) Group IV. Countries in which in certain cases
nationality may be withdrawn from all classes of
nationals and in other cases form particular classes of
nationals only:

1. BELGIUM

2. TURKEY

3. YUGOSLAVIA

Countries in which under certain conditions nationa-
lity may be withdrawn from nationals born abroad
and not having resided in the country till the age of
twenty-two.

1. DENMARK

2. NORWAY

3. SWEDEN

Section II. International precedents

A. Institute of International Law, Venice, 1896:
" Article 6. No one can lose his nationality or

renounce it unless he shows that he has fulfilled the
conditions required to obtain his admission into
another State. Denationalization can never be
imposed as a penalty."*8

B. The International Law Association in resolutions
regarding expatriation, adopted in 1924:

" 2. A national should not be deprived, by admi-
nistrative or judicial order, of his nationality,
whether original or acquired."

" 5. Nationality should only be lost as the effect
of the acquisition of another nationality."47

Section III. The question before the Commission
A. From the outset, the Special Rapporteur feels

bound to make a statement. This proposed convention

•• Annuaire de I'Institut de droit international, op. cit.,
p. 131.

47 International Law Association, op. cit., p. 32.

being aimed at the absolute elimination of future
statelessness will have to deal only with those prin-
ciples, to be accepted by the States, which will attain
this object. In other words, the Special Rapporteur,
in proposing the articles of this convention is bound
to draft them in such a drastic way that they should
not allow any possibility of statelessness to subsist
once they are applied. Therefore, the principle refer-
ring to the State's power to deprive any of its subjects
of its nationality, should be a radical prohibition of
such a right. Otherwise statelessness would necessarily
continue to exist and the object of the convention
itself would not be fulfilled.

B. The members of the Commission will have occa-
sion to deal with the attenuation of this principle when
discussing the second draft convention, wherein the
Special Rapporteur, following the Commission's precise
instructions, will try to analyse, as exhaustively as
possible, all the grounds on which the deprivation of
nationality may be accepted as exception to the general
rule which is the only one that can be made a part of
this first draft convention.

C. In drafting this article, the Special Rapporteur
has found it necessary to express the general rule with
reference to two different applications: deprivation as
a penalty and deprivation based on any other grounds
which may not be considered as penalty. With regard
to the first case, he has formulated a rule which is
more drastic. The prohibition is absolute: no State
shall deprive any person of its nationality, by way of
penalty, even if such person, at the time of deprivation,
has another nationality. It would be not only unreas-
onable but in fact impossible to expect a State not to
impose a penalty, for the simple reason that the
culprit does not have and is not able to acquire another
nationality.

D. In all other cases of deprivation the Special
Rapporteur has followed the suggestions made by
several members of the Commission at its fourth session
(163rd meeting, paras. 2 et seq.) who would permit
deprivation in cases where the person has another
nationality or has acquired a new one. Neither in
this latter hypothesis nor in the first one would the
application of the rule stated in this article result in
statelessness.

E. The Commission, of course, will have to decide
either in favour or against the rule as stated, that is
allowing no exceptions but that of the person having
another nationality or acquiring a new one, but the
Special Rapporteur feels it his duty to state that if the
members of the Commission reject this principle,
they might as well reject the whole draft convention
because if they leave the possibility of statelessness
open in this article of the draft convention, every effort
made in the other articles to attain the elimination
of statelessness becomes entirely useless. The appli-
cation of article 1, for instance, although drying up all
sources of statelessness at birth, would be utterly
insufficient to eliminate statelessness if, on the other
hand, the Commission would accept the survival of
this inhuman and very absurd situation by rejecting
the principle that no State shall deprive a person of its
nationality, unless, in so doing, it does not produce
statelessness. In other words, the Commission should
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bear in mind the very important and fundamental fact
that we are dealing here with a draft designed to
eliminate future statelessness.

F. On the other hand, as it was said in the Commis-
sion at its fourth session (163rd meeting, para. 38),
nationality cannot be understood only in the sense of
a right exercised by the State; to a great extent, natio-
ality is also an obligation imposed upon the States.
From the point of view of the individual, nationality
is not only a right, but also it partakes of the nature of
a duty of the said individual. In that sense the Special
Rapporteur is frankly opposed to the theory that
assimilates the State to a private association which has
the possibility of expelling one of its members.

G. If international order is to be assured, the law of
the States has to recognize not only rights of the indi-
vidual members of the community of nations, but it
also has to impose duties upon them. And one of
those duties is certainly not to exercise its own rights
in a way detrimental to the international community
by creating statelessness, especially when the State,
in fulfilling its individual aims, has the opportunity
to resort to some other action which will not create
statelessness. Let us take for instance the case of depri-
vation of nationality of a person who has served in the
armed forces of another State. If this latter State
attributes its nationality to foreigners who serve in its
armed forces, there would not be the slightest objection
to admitting that the State of the previous nationality
of such a person can deprive him of the rights and
duties which constitute the link between him and the
State. In the same example, if the State where the
person served in the armed forces does not grant its
nationality to him, the State to which this person was
originally linked by the bonds of nationality, even if
not allowed to deprive him of its nationality, will
certainly have some other means of punishing him if
his services have been rendered to the detriment of
his country. If the services were to the detriment of
his own country, certainly the deprivation of nationa-
lity would be a very slight penalty.

H. In fact, the national legislations known to the
Special Rapporteur never impose the loss of nationa-
lity. This so-called penalty has in all of those legisla-
tions only a symbolic character because it deprives
the culprit of the rights derived form the nationality
which he has already abandoned. In this case the
deprivation of nationality would only mean his release
from his obligations toward the State, which in fact
would mean a benefit to the culprit and not a penalty.

ARTICLE VII

1. The State to which a territory is transferred shall
confer its nationality on the persons inhabiting the said
territory, subject to their option to retain the nationality
of the transferring State, if the latter continues to exist.

2. If the transferring State continues to exist, no
person inhabiting the transferred territory shall lose his
nationality as a consequence of the transfer, unless he
acquires the nationality of another State.

Comment

Section I. Existing legislation

PAKISTAN: " If any territory becomes a part of
Pakistan the Governor-General may by order specify
the persons who shall be citizens of Pakistan by reason
of their connexion with that territory: and those per-
sons shall be citizens of Pakistan from such date and
upon such conditions, if any, as may be specified in
the order." (See E/2164/Add. 6, annex, p. 7.)

UNITED KINGDOM (1948) Art. 11: " If any territory
becomes a part of the United Kingdom and Colonies,
his Majesty may by Order in Council specify the
persons who shall be citizens of the United Kingdom
and Colonies by reason of their connexion with that
territory; and those persons shall be citizens of the
United Kingdom and Colonies as from a date to be
specified in the Order." (see E/2164/Add. 5, Annex 1.)

Section II. International precedents

A. The Montevideo Convention on Nationality of
26 December 1933, ratified by ARGENTINA, BRAZIL,
COLOMBIA, COSTA RICA, CHILE, EL SALVADOR, HON-
DURAS, NICARAGUA, PANAMA, U.S.A. provides in its
article 4 that in case of the transfer of territory from
one signatory to another, the transferred inhabitants
will not be considered as nationals of the State to
which they are transferred, unless they expressly opt
to change their original nationality."

B. The Harvard draft deals with this problem in
its article 18, which states:

" (a) When the entire territory of a State is
acquired by another State, those persons who were
nationals of the first State become nationals of
the successor State, unless in accordance with the
provisions of its law they decline the nationality of
the successor State.

" (b) When a part of the territory of a State is
acquired by another State or becomes the territory
of a new State, the nationals of the first State
who continue their habitual residence in such terri-
tory lose the nationality of that State and become
nationals of the successor State, in the absence of
treaty provisions to the contrary, unless in accor-
dance with the law of the successor State they
decline the nationality thereof."49

Section III. The question before the Commission

A. Mr. Hudson in his excellent draft on this subject
stated clearly the rules that should be embodied in the
proposed article VII (A/CN. 4/50, annex III, section VI,
point 19). The present Special Rapporteur is of
opinion that the parties to the convention should be
bound not to make contrary arrangements in a treaty
providing for transfer of territory, and he is very
much against leaving freedom to the States to decide
whatever they might deem convenient with regard to
the nationality of the inhabitants of the transferred
territory, because in that case, statelessness is bound
to result from such freedom of the parties.

48 See Manley O. H u d s o n , op. cit., p p . 595-596.
49 Harvard Law School, op. cit, p. 15.
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B. With regard to the Harvard draft, it is possible
to improve its wording. Its article 18 was not intended
specially to avoid statelessness and that is why, no
doubt, the authors stated the rule giving to the nation-
als of the predecessor State who inhabit the ceded
territory the right to decline the nationality of the
successor State without making it mandatory for the
predecessor State to continue granting them its
nationality.

C. Paragraph 2, as proposed by Mr. Hudson,
endeavours to correct this deficiency by making it
mandatory for the transferring State to maintain the
nationality of persons inhabiting the transferred terri-
tory, unless such persons acquire the nationality of
another State.

D. Of course there is no possibility of providing for
option by the inhabitants of the transferred territories
who were nationals of the predecessor State, when
such State ceases to exist. In this case, in order to
avoid statelessness paragraph 1 of the article provides
that the successor State shall confer its nationality
on all nationals of the predecessor State.

E. This article, which is absolutely necessary in
order to avoid statelessness in cases of absorption or
division of the territory of a State, stands alone in
the whole draft because of the fact that it is the only
provision exclusively derived from international law
and which has nothing to do with the municipal legisla-
tions of the States concerned. In other words, this
case is a typical one of codification of international
law. The principle, universally accepted by doctrine,
is that the nationals who are inhabitants of a certain
territory which is transferred to another State. change
their nationality to become subjects of the successor
State. This general rule is qualified by the exception
that this change, nevertheless, should be subject to
the exercise by the persons referred to above of the
right of option for retaining their old nationality,
that is, the nationality of the predecessor State.

F. As decided by the Commission at its fourth session
(163rd meeting, paras. 56-59) the Special Rapporteur
did not concern himself directly with the problem of
those nationals of the predecessor State which had
left the ceded territory, that is, who are not inhabitants
therein and which Mr. Hudson dealt with in paragraph
(iii) of point 19 of his draft.

Part II

Draft Convention on the Reduction
of Future Statelessness

PREAMBLE

" Whereas Article 15, paragraph 1, of the Universal
Declaration of Human Rights provides that ' every-
one has the right to a nationality ',

" Whereas the Economic and Social Council
recognizes in its resolution 116 D (VI) of 1 and
2 March 1948 that the problem of stateless persons
demands ' the taking of joint and separate action
by Member nations in co-operation with the United
Nations to ensure that everyone shall have an
effective right to a nationality ',

" Whereas the above instruments are of a declara-
tory nature and not legally binding on States,

" Whereas the following multilateral conventions
that have been signed heretofore have endeavoured
to reduce the number of stateless persons:

" 1 . Convention Establishing the Status of Natu-
ralized Citizens who again Take up Their Residence
in the Country of their Origin, signed in Rio de
Janeiro on 13 August 1906,

" 2. Convention on Certain Questions relating
to the Conflict of Nationality Laws, adopted at The
Hague on 12 April 1930,

" 3. Protocol relating to a Certain Case of State-
lessness, adopted at The Hague on 12 April 1930,

" 4. Convention on Nationality, signed at Monte-
video on 26 December 1953,

" Whereas even when stateless persons are not
legally debarred from the enjoyment of a right, in
practice they are often deprived of its exercise,
inasmuch as it is dependent on the fulfilment of
certain formalities, such as production of documents,
intervention of consular or other authorities with
which they are not able to comply, because, being
stateless persons, they may not ask the assistance
of diplomatic or consular officers of any State, and
thus in fact, they are deprived of protection in all
its forms,

" Whereas the condition of statelessness and the
consequent lack of protection results in great hard-
ships and suffering for the stateless person, which
for humanitarian reasons it is imperative to redress,
and therefore the number of these persons should be
reduced as much as possible,

" Whereas statelessness is an international prob-
lem which calls for international solutions,

" Whereas the reduction of the number of stateless
persons will not only result in the amelioration of
the conditions of those who thereby would acquire
a nationality but also in a great improvement of
the political and juridical relations of the States,

" Whereas in the present state of development of
international relations, political as well as juridical,
States are bound to limit their right to legislate on
matters of nationality in such a manner as to avoid
injustice to individuals as well as unnecessary conflict
of a political and juridical nature within the commu-
nity of States, and therefore, all nations should in
this matter abide by the principle of the priority of
international law over national legislation,

" Now therefore,
" The Contracting Parties
" Hereby agree as hereinafter provided:

ARTICLE I

/ / a person does not acquire any nationality at birth,
either jure soli or jure sanguinis, he shall subsequently
acquire the nationality of the State in whose territory he
was born, provided that:

(a) He continues to reside in such State until the
time when he reaches military age; or
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(b) He opts for the nationality of the State where he
was born on reaching military age; or

(c) He serves in the armed forces of the State in whose
territory he was born.

Comment

Section I. Existing legislation

A. In jus sanguinis countries, the following identi-
fications are used for children born in the territory
as aliens:

Residence in the country until majority or other
extended period:

BELGIUM (1932) Arts. 6-9 (permits privileged option).
DENMARK (1950) Art. 1.
EGYPT (1950) Art. 4 (of alien parents residing there).
FRANCE (1945) Art. 44.
GREECE (13 Sept. 1926) Art. 1.
ICELAND (1935) Art. 2.
ITALY (1912) Art. 3.
NORWAY (1950) Art. 3.
SWEDEN (1950) Art. 3.
TURKEY (1928) Art. 3.
Born to someone who was also[born there:
FRANCE (1945) Arts. 23, 24."
NETHERLANDS (1892) Art. 1 (2).

B. For full details regarding the legislation of these
countries, see above, in the comment to article I of
the draft Convention on the Elimination of Future
Statelessness, section Existing Legislation, C.

C. In jus soli countries where jus sanguinis prin-
ciples have not been adopted, those apparently acquir-
ing no nationality at birth through being born abroad
can acquire nationality by:

Registration:
AUSTRALIA (1949).
BURMA (1948) Art. 5 (&).
CANADA (1950) Art. 5 (1) (b).
COSTA RICA (1950).
INDIA (C) Art. 8.

PERU (C) Art. 4.

UNION OF SOUTH AFRICA (1949) Art. 6 (1) (a).
UNITED KINGDOM (1948) Art. 5 (1).
URUGUAY (C) Art. 65.

Choice:
ARGENTINA (1869) Art. 1 (2).
Residence :
BOLIVIA (C) Arts. 31, 32.
BRAZIL (1949) Art. 1 (II).
CHILE (C) Art. 5 (2).

COLOMBIA (C) Art. 8 (1).

CUBA (C) Art. 12 (2).

PERU (C) Art. 4.

URUGUAY (C) Art. 65.

D. For full details see below, in the comment to
article V, the section Existing Legislation, B.

Section II. International precedents

A. There are only two drafts which refer to the
situation envisaged in this article. Article 3 of the
resolutions on the conflict of nationality laws, adopted
by the Institute of International Law at Venice in 1896,.
states:

" Article 3. A child born upon the territory of a
State, of an alien father who was himself born there,,
is clothed with the nationality of that State provided
that in the interval between the two births the
family to which it belongs has had its principal
abode there and unless the child has elected for the
nationality of its father in the year of its majority
as fixed by the national law of its father or by the
law of the territory where it was born.

" In cases of illegitimate births not followed by
acknowledgment on the part of the respective
parents, the preceding rule also applies by ana-
logy. . . " 6°

B. The International Law Association in 1924
recommended the following provisions:

" (1) Nationality acquired on birth.
" (a) Every child born within the territory of a

conforming State shall become a national of that
State. Provided always that in any case in which
the father of such a child, being a national of another
State, shall within a specified prescribed period
register such child as a national of the State to
which he belongs, such child shall cease to be a
national of such conforming State and shall become
a national of the State to which its father belongs.

" (6) Every child born within a conforming State
which has, pursuant to the proviso contained in
sub-section (a) become the national of its father's
State, who shall within a year after attaining the
age of twenty-one years claim to be re-admitted as
a national of such conforming State, shall be so
re-admitted without having to comply with any
other conditions."51

Section III. The Question before the Commission

A. Point 15 of Mr. Hudson's Report (A/CN. 4/50,
Annex III, Section VI) deals with this question. The
Commission at its fourth session decided that this
point should be re-drafted to read as follows (162nd
meeting, para. 34):

" If a child acquires no nationality at birth, it
shall subsequently acquire the nationality of the
State to which it is specifically identified by criteria
to be defined and dealt with by the Special Rappor-
teur in his next report."

B. Thus the Special Rapporteur was instructed to
examine the various criteria which might be required
to establish the necessary link between the child and
the State whose nationality is to be granted to it.

C. Article V, below, will deal with the criterion
derived from jus sanguinis, that is to say, the link

10 Annuaire de Vlnstitut de droit international, op. cit.,
p. 131.

11 International Law Association, op. cit., p. 29.
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established between the child and the State because
of the fact that one of its parents has the nationality
of such State.

D. Another criterion would be the place of birth.
If this criterion is applied the nationality of a country
would be conferred on any person born in its territory,
regardless of the nationality of the parents. That
is exactly what article I of the draft Convention on the
Elimination of Future Statelessness is intended to do
in a drastic manner. The present draft convention,
however, aims only at the reduction of future stateless-
ness and consequently attenuates the principle estab-
lished in the draft Convention on the Elimination of
Future Statelessness. In the present draft Convention
some qualifications are therefore added to the criterion
of the place of birth. Of course, such qualifications
might be as numerous as the juridical mind can
imagine. There is, in fact, no limit to such qualifica-
tions, and the Commission will probably deal with
several suggestions from its members in this respect
and it will eventually select those which it may think
proper to include as requirements for the attribution of
nationality to persons born in a certain territory. The
Special Rapporteur has adopted only three qualifica-
tions, or, to use the Commission's expression, means
of identification. And even then, he has not thought
convenient to require that all of these three qualifica-
tions be fulfilled. In his opinion, if a child is born in a
certain territory, it would be sufficient for it in order
to acquire the nationality of such State, to meet one
of the three conditions set forth in sub-paragraph (a),
(6) and (c) of article II. These conditions, as far as the
Special Rapporteur can see, are the only ones that can
be required in order that a stateless person may become
a national of the State in whose territory he was
born, and they are not arbitrarily chosen. On the
contrary, all three are inspired by the idea that the
will of the stateless person should be taken into account,
together with the very strong link of having been born
in the territory of the State whose nationality it
acquires after birth.

E. Residence (sub-paragraph (a)), and service in
the armed forces (sub-paragraph (c), in the Special
Rapporteur's opinion, are implicit manifestations of
the person's will to be linked to the State in whose
territory he was born and, of course, option exercised
at military age is an express declaration of such a
will. Therefore these three qualifications arise from
the fundamental idea that the will of a stateless
person should be taken as a decisive criterion for
imposing or granting the nationality of the State where
he was born.

F. It is obvious that it is not necessary to require
the fulfillment of all of the three conditions since, in
order to know the will of the stateless person, it is
only necessary that he fulfills one of them.

G. On the other hand, it seems that the criterion
laid down in sub-paragraph (a) could be adopted, as
was correctly pointed out by the previous Special
Rapporteur, in so far as the majority of national
legislations require that an alien must reside in the
territorial State for a certain number of years before
qualifying for naturalization. If this criterion is to
be adopted, the question immediately arises as to the

number of years that should be fixed. Such a number
could be fixed arbitrarily, say 5 to 7 years, but if that
were done, situations might arise in which the stateless
person would be placed in a position of privilege with
regard to nationals. The particular case which the
present Special Rapporteur has in mind is the possi-
bility that the stateless person might elude military
service on the ground that, on reaching military age,
he could not be enrolled in the armed forces because of
his status as an alien. This situation would be unfair
to nationals, and the stateless person would not be
discharging his military duties towards the State
which later on would be granting him its nationality,
upon fulfilling the prescribed period of five or sevey
years of residence. The problem is therefore solved bn
the rule that the length of residence should be from a
person's birth until he reaches military age. In this
way he becomes a national at a time when he is expected
to fulfill one of the main obligations, if not the main
obligation, of a national toward his country.

H. Sub-paragraph (b} of article I would makes
possible for a person who was born in a certain country,
but has been forced by circumstances to leave it, to
become a national of such country if he expresses his
wish in this sense at the time when he will be expected
to join the armed forces, thus placing himself on the
same footing as nationals of the said country.

I. Lastly, sub-paragraph (c) of article I envisages a
third alternative when a person, having been born in
the territory of a certain State, nevertheless has not
been residing there nor has he, for different reasons,
expressly opted for its nationality. The Special Rap-
porteur considers that if such a person during his
lifetime, either in peace or war joins the armed forces
of such State, he undoubtedly in so doing expresses
his determination to consider that country as his
own. He should therefore be granted the nationality
of the country in whose territory he was born and in
whose armed forces he is serving. In this connexion
the Special Rapporteur had in mind a similar provision
in the naturalization legislation of the United States,
whereby an alien who served honourably for three years
in the armed forces during World Wars I and II, and
who at the time of his enlistment was a legal resident,
is entitled to privileged naturalization, in that the
usual seven-year residence is not required of him.

J. The principle of the supremacy of the individual
will is certainly one of the basic and fundamental
principles of international law relating to questions of
nationality acquired after birth. This principle uni-
versally recognizes that persons who have a nationality
and who want to change it for another one by means
of naturalization proceedings are not required to have
the link of being born in the territory of the State whose
nationality they seek. Consequently, by imposing
upon stateless persons the requirement of birth in the
territory of such State, we are, in fact, more severe
with regard to them than with regard to aliens in
general. Therefore it is expected that the proposed
rule should not meet any strong opposition from States.

K. The Special Rapporteur feels that some comments
should be made here with regard to the draft proposed
by the Commission's expert, Mr. Ivan S. Kerno, in
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article 2 of his draft Convention for the Reduction of
Future Statelessness. His suggestion is the following:

" 1. A child born of unknown parents, of stateless
parents, or of parents whose nationality is undeter-
mined, shall acquire the nationality of the State in
whose territory it was born.

" 2. Pending determination of the nationality of
its parents where such nationality had been chal-
lenged in the courts, a child should acquire the
nationality of the State in whose territory it was
born."
This drafting follows, more or less, Point 14 of

Mr. Hudson's draft (A/CN. 4/50, annex III, section VI):
" A child born of unknown parents, of stateless

parents, or of parents whose nationality is undeter-
mined, shall acquire the nationality of the State in
whose territory it is born."

L. The Special Rapporteur believes that neither of
these two texts, Mr. Kerno's or Mr. Hudson's, should
be introduced in the draft Convention on the Reduction
of Future Statelessness. The principle embodied in
both drafts is already contained in article I of the
draft, that is, the principle that attributes nationality
jure soli when no other nationality would be acquired
otherwise.

ARTICLE II

For the prupose of Article I, a foundling shall be
presumed to have been born in the territory of the Party
in which it is found, until the contrary is proved.

Comment

The presumption contained in the above article is
necessary, in the case of foundlings, for the application
of article I, which is based on the principle of jus soli.
For further comment, see above, article II of the draft
Convention on the Elimination of Future Statelessness.

ARTICLE III

For the purpose of Article I, a child born to a person
enjoying diplomatic immunity shall be deemed to have
been born in the territory of the State of which its parent
is a national. If its parent is stateless, it shall be deemed
to have been born in the country wherein it was actually
born.

Comment

The presumption contained in the above article is
necessary, in the cases which it envisages, for the
application of article I which is based on the principle
of jus soli. For further comment, see article III of
the draft Convention on the Elimination of Future
Statelessness.

ARTICLE IV

For the purpose of Article I:

1. Birth on a private or State vessel or aircraft on the
high seas shall be deemed to constitute, if on a vessel,
birth in the territory of the Party whose flag it flies, if
on an aircraft, birth in the territory of the Party where the
aircraft is registered.

2 Birth on a private vessel or aircraft occurring in the
territorial waters or in a port of one of the Parties shall
be deemed to constitute birth in the territory of the said
Party. Birth on a private aircraft over the territory of
one of the Parties shall also be ruled by the same principle.

3. Birth on a State vessel or aircraft of one of the Par-
ties, in the territorial waters or in a port of another
Party, shall be deemed to constitute birth in the territory
of the Party to which the State vessel or aircraft belongs.
Birth in a State aircraft over the territory of one of the
Parties shall also be ruled by the same principle.

Comment

The presumption contained in the above article is
necessary, in the cases therein referred to, for the
application of article I which is based in the principle
of jus soli. For further comment, see article IV of
the draft Convention on the Elimination of Future
Statelessness.

ARTICLE V

/ / a child does not acquire at birth any nationality,
either jure soli or jure sanguinis, it will acquire the
nationality of one of its parents. In this case the nation-
ality of the father shall prevail over that of the mother.

Comment

Section I. Existing legislation M

A. In the following countries, nationality is based
solely or predominantly on the jus sanguinis so that
children wherever born receive nationality on condi-
tions as noted:

1. A legitimate child obtains its father's nationality
and an illegitimate child receives its mother's nationa-
lity (child of " unknown father " is treated as illegi-
timate child):

AUSTRIA (1949) Art. 3.
BELGIUM (1932) Art. 1 (1 & 2) (follows mother only

by legal filiation).
CHINA (1929) Art. 1 (1 & 2) (all children of Chinese

father).
DENMARK (1950) Art. 1 (1) (1 & 3).
EGYPT (1950) Arts. 2 and 3 (all children of Egyptian

father. An illegitimate child follows its Egyptian
mother if born in Egypt. If born abroad, it must opt
for Egypt within 1 year after reaching majority).

FINLAND (1941) Art. 1.
FRANCE (1945) Art. 17 (illigitimate child obtains

nationality if parent to whom filiation is first estab-
lished is Franch). Art. 19 (French but can repudiate

" This part of the comment, in this article and the
following articles, is taken in its entirety from the study
(A/CN. 4/66) that the Commissions' expert, Mr. Ivan
S. Kerno, kindly furnished the Special Rapporteur.
Mr. Kerno, in turn, based his work mainly on the texts
assembled by the Legal Department of the United
Nations.

In citing the laws of the different countries, the name
of each country is followed by the year of the correspond-
ing nationality law, within parentheses, unless the letter C
appears instead, meaning that reference is made to the
constitution of that State. The number of the article of
the law of the constitution follows immediately.
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•within 6 months before majority if born outside
France and (1) legitimate child of French mother and
alien father or (2) illegitimate child when parent to
whom filiation is established in second place is French
and the other an alien. (Art. 28: if filiation to both
parents is established by some act or judgement filiation
to father is considered to be established first).

GERMANY (1913).
HUNGARY (Dec. 1948) (all children of Hungarian

father; illegitimate when recognized by mother).
ITALY (1912) Art. 1 (all children of Italian father).
JAPAN (1950) Art. 2 (all children of Japanese father).
NETHERLANDS (1892) (follows mother only if recog-

nized).
NORWAY (1950) Art. 1.
SWEDEN (1950) Art. 1.

2. Any child of either national parent obtains
nationality:

ISRAEL (1952) Art. 4.
PHILIPPINES (C) Art. IV (if mother a citizen, child

must elect on majority).
ROMANIA (1948) Art. 6: both parents are " or

become " Romanian. Art. 7: one parent and child
asks for Romanian nationality within one month after
majority.

TURKEY (1928) Art. 1.

3. A child obtains nationality if both parents have
it:

BULGARIA (1948) Art. 1 (obtains also nationality if
only one parent has it and child is born in Bulgaria
or if abroad and child does not obtain foreign nationa-
lity).

POLAND (1951) Art. 6 (also if one is national and the
other unknown).

YUGOSLAVIA (1946) Art. 4 (or if one is national and
specialized conditions are met — Sects. 2-4).

4. A child apparently only follows the father:
LEBANON (1925) Art. 1.
SYRIA (1951) Art. 1 (a).

B. The following States in which the jus soli predo-
minates grant nationality to a child born outside the
territory to nationals only on the conditions noted
(where the parents are on government business, nation-
ality is invariably granted):

AUSTRALIA (1949) father (or mother of illegitimate)
a national and birth duly registered.

ARGENTINA (1869) Art. 1 (2) either parent and child
chooses Argentine nationality.

BRAZIL (1949) Art. 1 (II) either parent comes to
reside in Brazil (must opt within 4 years of majority).

BOLIVIA (C) Arts. 31 and 32: either parent (includes
emigre for political reasons) and residence acquired
in Bolivia.

CANADA (1950) Art. 5 (1) (b) father (or mother of
illegitimate) and birth duly registered — by one year
after majority, person must assert Canadian citi-
zenship or renounce other.

CHILE (C) Art. 5 (2) either parent, on acquiring
residence.

CUBA (C) Art. 12 (2) either parent and become in-
habitant.

DOMINICAN REPUBLIC (C) Art. 8 (3) either parent,
and no foreign nationality acquired or option made.

ECUADOR (C) Art. 9 either parent and parents exiled
or temporarily absent or one parent is in Ecuador at
the time of birth and the child at 18 fails to object.

EL SALVADOR (C) Art. 11 (2) father (or mother of
illegitimate) and child not naturalized abroad.

GUATEMALA (C) Art. 6 (3) father or mother native
born, on establishing domicile, or at once if no foreign
nationality acquired or right of choice given.

HONDURAS (C) Art. 7 (2) either parent, from time
of residence, or at once if it is given by the law of the
place of birth or a right to chooce is given.

INDIA (C) Art. 8 — It appears that the child of a
parent or grandparent who was born in India has a
right to nationality on the registration of the birth.

MEXICO (1934) Art. 1 (II) both parents, or Mexican
father and alien wife or Mexican mother and unknown
father.

NICARAGUA (1950) Art. 18 (2) either parent and, by
law of place of birth, child has Nicaraguan citizenship
or right to choose it and does so.

PAKISTAN (1951) Art. 5 — father a citizen (is by
descent only, child must be registered).

PERU (C) Art. 4 — either parent and child registered
abroad or living in Peru.

SAAR (1949) Art. 1 — father (or mother of illegiti-
mate) and such parent a citizen by birth, naturalization
or registration.

UNION OF SOUTH AFRICA (1949) Art. 6 (1) (a) father
(or mother of illegitimate) and birth duly registered.

UNITED KINGDOM (1948) Art. 5 (1) father (or mother
of illegitimate) and, if parent a citizen by descent only,
(a) born in Mandate or (b) birth registered or (c) on
government business, etc. or (d) born in Dominion
and not a citizen thereof.

U.S.A. (1925) Sec. 301, born outside: (a) (3) both
parents citizens, one of whom has had U.S. residence;
(4) one parent citizen who has previously been in U.S.
one year, other parent a U.S. national; (5) born in
outlying possession, one parent a citizen who has been
in U.S. at least one year; (7) one parent an alien, other
a citizen who has been in U.S. at least ten years.

URUGUAY (C) Art. 65 — either parent, by fact of
residence or on being inscribed on the civic register.

C. Other States having relevant provisions:
BURMA (1948) Art. 5 (b) father a citizen and birth

registered. If other parent an alien child must declare
by age of 22. If born outside and parent resumes
residence, child can obtain certificate of citizenship
while a minor (art. 12).

COLOMBIA (C) Art. 8 (1) either parent, child legitimate
on taking up domicile.

COSTA RICA (1950) either parent a natural born
citizen and child registered as Costa Rican by self or
parents to age 25.

CZECHOSLOVAKIA (1949) Par. 1 (2) both parents,
or, if only one is national, nationality is given if within
one year the parents obtain consent of the national
committee.
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Section II. International precedents
This article seems to be entirely new in international

legislation. The Special Rapporteur has been unable
to find any really pertinent precedent. Of course
there are many with regard to the acquisition of natio-
nality jure sanguinis but the imposition on a State
of the obligation to give its nationality jure sanguinis
to a child has never been suggested before. In that
sense the article, as proposed, is an innovation in
international law.

Section III. The question before the Commission
A. This article, in a sense, is the opposite to article I

of the draft Convention on the Elimination of Future
Statelessness. In article I of that draft convention,
it is proposed to extend the jus soli principle to jus
sanguinis countries. As we have seen, the said article I
together with articles II, III and IV of the same draft
convention, eliminate every possibility of statelessness
at birth (cf. below, annex I (1)). Article V of the draft
Convention on the Reduction of Future Statelessness
only remedies the cases of statelessness included below,
in the annex, 1 (1) A I and 2. Therefore the application
of the four first articles of the draft Convention on the
Elimination of Future Statelessness will entirely
eliminate statelessness at birth in the future, while
article V of the draft Convention on the Reduction
of Future Statelessness, although eliminating stateless-
ness at birth in a great number of cases, does not
eliminate it altogether. If both parents are stateless,
for instance, or unknown, or of unknown nationality,
this article cannot be applied, and statelessness of the
child would necessarily result. Therefore the article
aims only at reducing the number of stateless persons.

B. The Special Rapporteur has endeavoured to
present a draft that would meet the various objections
raised by the members of the Commission when this
new principle was discussed in connexion with point 12
of Mr. Hudson's report (A/CN. 4/50, annex III, section
VI). The discussion of this point may be found in
(A/CN. 4/SR. 161, paras. 37-75). An effort has been
made to eliminate the possibility of double nationality
in applying this article, by providing that the child
shall acquire " the nationality of one of its parents ",
and that " in this case the nationality of the father
shall prevail over that of the mother ". The members
of the Commission will remember that the wording
proposed by the previous rapporteur, during the
discussion of this problem, left room for some doubt as
to which nationality, that of the father or that of the
mother, should be given to the child. The wording
was:

" A State must confer its nationality on a child . . .
if one of the parents of the child possesses that
State's nationality . . ."

C. The Special Rapporteur does not feel that his
proposed draft is in contradiction to article I of the
Convention on Nationality of Women, signed at
Montevideo on 26 December 1933, which provides,
in its article I,

" There shall be no distinction based on sex, as
regards nationality, in their legislation or in their
practice."'8

»» Manley O. Hudson, op. cit., p. 591.

D. In order to avoid the evil of double nationality
it is necessary to decide that the child will have only
one nationality and that this nationality should be
that of one of his parents, but it is also necessary to
determine, in case the parents have different nationa-
lities, which one of the two should prevail. In deciding
this point, the Special Rapporteur has been guided by
the juridical tradition with regard to the priority of
the father's nationality.

ARTICLE VI

1. If the law of the Contracting Party whose nationality
is possessed by a person recognizes that such nationality
is lost as a consequence of a change in the person's
personal status (marriage, termination of marriage,
legitimation, recognition, adoption), such loss shall be
conditional upon the acquisition of the nationality of
another State in consequence of the change of personal
status.

2. The change or loss of the nationality of a spouse or
of a parent shall not entail the loss of such nationality
either by the other spouse or by the minor children,
unless they acquire another nationality.

3. No renunciation of nationality by a person shall
be effective, unless such person, at the time of the renun-
ciation, acquires another nationality.

4. Persons seeking naturalization in a foreign country
shall not lose their nationality until they have acquired
another.

Comment

The above test is identical with article V of the draft
Convention on the Elimination of Future Statelessness.
The Special Rapporteur does not think it possible to
attenuate the principles contained in this article
because any attenuations would, in fact, destroy the
whole purpose of the article. For further comment, see
article V of the draft Convention on the Elimination
of Future Statelessness.

ARTICLE VII

1. No Stale shall deprive any person of its nationality
by way of penalty, except on the following grounds:

(a) Entry into the service of the government of an
enemy Slate, or enrollment in the armed forces of such
State;

(b) Expatriation to evade military obligations;
(c) // naturalized:
(i) When naturalization was obtained by fraud;
(ii) When the naturalized person has resided in the

country of his origin during five years or more.

2. In the cases to which paragraph 1 above refers, the
deprivation should be decided in each case only by a
judicial authority acting in accordance with due process
of law.

3. No State shall deprive any person of its nationality
on any other ground unless such a person, at the time of
deprivation, acquires the nationality of another State.
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Comment

Section I. Existing legislation

See document A/CN. 4/66 on National Legislation
concerning grounds for Deprivation of Nationality,
prepared by the Commission's expert, Mr. Ivan S.
Kerno.

Section II. International precedents

For this part of the comment, see the comments
made under article VI of the draft Convention on the
Elimination of Future Statelessness.

Section III. The question before the Commission
A. Keeping in mind that the object of the draft

Convention on the Reduction of Future Statelessness
is to introduce some attenuations of the application
of the principles which inspire the articles of the draft
Convention on the Elimination of Future Statelessness,
the Special Rapporteur has tried to present to the
Commission some of the possible cases in which the
deprivation of nationality by way of penalty might
be allowed. In doing so, he has been guided by the
instructions given by the Commission (163rd meeting,
paras. 9 and 43), namely, to follow the enumeration
set forth in pages 140 and 141 of the Secretariat's
Study of Statelessness. B* In the following an effort is
made to analyse the different grounds for deprivation
of nationality therein listed of which the Special
Rapporteur has retained only two. In drafting the
article, nevertheless, it was necessary to take into
account the suggestion made by Mr. Hudson in point 18
of his report (A/CN. 4/50, Annex III, Section VI)
with regard to the case of the naturalized citizen who
leaves his adopted country to reside in his country of
origin.

B. The Secretariat's study mentions as the first
ground " entry into the service of a foreign government,
more particularly enrolment in the armed forces of a
foreign country ".

C. The Special Rapporteur feels that he cannot
admit such a ground when stated in such absolute
terms. At present, the relations between States are
getting more complex. As a result, their interdepen-
dence is becoming closer and, consequently, quite
frequently nationals of one State are called to render
certain services to another State, which often take the
form of advisory or technical assistance. He believes
that it is the duty of this Commission not to put any
obstacles in the way of this development which pro-
mises to be so fruitful. If the rendering of such services
were to be admitted by it as a ground for deprivation
of nationality, the Commission would not only be
hindering a healthy progress in international relations,
but its decision would also be out of keeping with the
trends of the time.

D. As regards deprivation of nationality because of
enrolment in the armed forces of a foreign country,
the Special Rapporteur believes that such a restriction
is becoming outmoded, for the same reasons as stated
above. In World War II it happened that, in many
instances, the nationals of allied countries enlisted

voluntarily in the army of another allied State, to
fight against the common enemy. It should be noted,
also, that there is at least one instance known to
the Special Rapporteur where a country (the United
States) has enacted a law making it compulsory for
aliens to enrol in its armed services (Cf. Public Law 51
— 82 Congress. " Amendments to the Universal
Military Training Act," 19 June 1951). It would be
unfair, in the opinion of the Special Rapporteur, to
deprive individuals of their nationality under such
conditions, as they merely comply with the laws of
the State in which they have established their residence.
In addition, such deprivation of nationality would
increase enormously the number of stateless persons
n the countries which would legislate to that effect,
and the Commission would be far from achieving the
end in view, which is the reduction of statelessness.

E. Furthermore the Commission should be mindful
of the possible existence of an international army in
accordance with the articles of the Charter of the
United Nations and, of course, it should not permit
any possible provision in the laws of the States which
would make it unlawful for their nationals to serve
in the armed forces of such an international army.
The experiment in Korea where the United Nations
Organization is fighting against the aggressor, accord-
ing to the terms of the Charter, may be a possible
illustration of the definite trend towards the creation
of a supra-national army which, in the opinion of the
Special Rapporteur, is the essence of collective security.
It is therefore, in his opinion, inadequate to consider
as ground for possible deprivation of nationality the
fact that a person may enroll in an international army
or in that of a friendly State. Of course, it is pertinent
to recognize the right of a State to deprive a national
of its nationality, if, in time of war, he serves in the
army of the enemy. In this connexion, the Commission
might wish to consider the case of a person who takes
up arms against his own country in compliance with a
decision of the United Nations which has decided that
such country is an aggressor State.

F. The Secretariat's Study of Statelessness further
mentions departure abroad as another ground for
deprivation of nationality. The Special Rapporteur
notes that in the Secretariat's study only two countries
are listed as having adopted legislation to this effect
(Bulgaria, 1948; Romania, 1948), but to these two
countries, Bolivia should be added, according to
Mr. Kerno's above-mentioned paper on the deprivation
of nationality. This restriction is clearly contrary to
the Universal Declaration of Human Rights SB which
states in Article 13 (2) that *' everyone has the right
to leave any country, including his own, and to return
to his country ". The declaration does not make any
qualification as to the exercise of this right of the
individual, either national or foreigner, nor does it
set any time-limit to the individual's sojourn abroad.
In view of this provision, the Special Rapporteur feels
compelled to reject departure abroad as a ground
for deprivation of nationality.

G. The Secretariat's study next refers to expatria-
tion to evade military obligations. Although, in
general, the Special Rapporteur does not favour

United Nations publication, Sales No.: 1949. XIV. 2. " United Nations publication, Sales No.: 1949. I. 3.
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deprivation of nationality on any grounds, he recognizes
that something can be said in favour of this one. The
individual who leaves his country to evade military
obligations not only fails to fulfill one of his most
important obligations towards the State, but also
places himself in a position where, usually, he is out
of the reach of the said State which, therefore, cannot
apply to him any other sanction but to deprive him
of his nationality. In this respect the Commission
might wish to take into account the fact that most of
the States do not grant extradition of foreigners who
are accused of political crimes and that there is a
possibility that States requested to extradite evaders
of military service would consider such a violation to
be of a political nature. Expatriation under these
circumstances may be deemed to constitute a volun-
tary break of the link between the individual and the
State.

H. The situation is quite different when no such
expatriation occurs and where there is merely an
evasion of military obligations. The State can then
apply other sanctions such as imprisonment, depriva-
tion of citizenship, etc., without depriving the evader
of his nationality, thus unnecessarily causing stateless-
ness.

I. Another ground for deprivation of nationality,
listed in the Secretariat's study, is disloyal attitude or
activities. In the opinion of the Special Rapporteur,
such crimes should be punished by the penal legislation
of States and they should not be considered as a
suitable basis for deprivation of nationality because,
if the rule were adopted, it could be used by the party
in power to persecute its political opponents, as
experience has well shown. The acceptance of this
ground would greatly increase the number of stateless
persons, which would be contrary to the aims of the
Commission.

J. The next ground mentioned is aid furnished to
the Axis Powers during the second World War. As
in the case of disloyal attitude, this matter should be
dealt with by the penal legislation of the States and
the Commission should not list it as one of the possible
grounds for deprivation of nationality in the future.
This ground refers to a particular case which already
belongs to the past.

K. Another ground listed is naturalization obtained
by fraud. The Special Rapporteur is of the opinion
that in this case there has been no naturalization at all
and that, consequently, it could hardly be said that
deprivation of nationality takes place when it is ascer-
tained that a fraud has been committed and therefore
the naturalization procedure is declared, by a judicial
authority, null and void. Nevertheless, for the sake
of clearness and in order to avoid any doubt as to
whether there has been naturalization or not and whe-
ther there is a subsequent deprivation of nationality,
he is willing to include this ground among those which
the Commission could perhaps accept.

L. The last ground listed in the Secretariat's study
is penal offences committed by a naturalized citizen.
For the same reasons as stated above regarding dis-
loyal attitude, The Special Rapporteur is of the opinion
that this ground should be a matter of concern to the
penal legislation of States and not to this Commission.
Otherwise, the number of stateless persons would

increase, and there is no need for such an event as
naturalized citizens could and should be placed on the
same footing as citizens by birth with regard to the
application of the criminal law of the State.

M. As already mentioned, the analysis would be
incomplete if reference were not made to the grounds
mentioned in point 18 of Mr. Hudson's report (A/CN.
4/50, Annex III, Section VI), clause (a) of point 18
provides that no person shall be deprived of the nation-
ality of a State " except on decision in each case by a
competent authority acting in accordance with due
process of law ". In order to prevent abuse the addi-
tional requisite should be included that a judicial
authority should be the only one to decide upon such
deprivation and its intervention should be made indis-
pensable in all cases enumerated in the proposed
article VII.

N. Sub-paragraph (i) of Mr. Hudson's point 18,
which refers to cancellation of naturalization.on the
ground of non-compliance with governing law, has
already been dealt with above.

0. Sub-paragraph (ii) of point 18, continuous resi-
dence of naturalized persons abroad or in the country
of origin, could be accepted, in the latter case. Resi-
dence in the country of origin could be deemed to
constitute a voluntary break by the naturalized person
of the link with his adopted country, and as a resump-
tion of the ties with his former country. Such resi-
dence could be fixed arbitrarily at five years. The
Commission, or, eventually, the General Assembly,
will decide on the length of the time of such residence.

P. On the other hand, residence abroad in any coun-
try except the country of origin does not necessarily
mean that the naturalized person wishes to break the
links with his adopted country. It may be motivated
by perfectly legitimate reasons and, consequently,
that ground could be discarded for the sake of not
increasing possible cases of statelessness.

Q. The subject-matter of sub-paragraph (iii) of
point 18, evasion of military service, has already been
dealt with above.

ARTICLE VIII
1. The State to which a territory is transferred shall

confer its nationality on the persons inhabiting the said
territory, subject to their option to retain the nationality
of the transferring State, if the latter continues to exist.

2. If the transferring State continues to exist, no
person inhabiting the transferred territory shall lose
his nationality as a consequence of the transfer, unless
he acquires the nationality of another State.

Comment
The text of the above article is identical with article

VII of the draft Convention on the Elimination of
Future Statelessness. The Special Rapporteur has
not deemed it advisable to introduce any attenuations
of the principles therein contained, for the reason that
it is one of the few instances where the proposed text
represents the codification of widely accepted rules of
international law. Furthermore, if attenuations were
to be introduced, they would result in a very great
number of stateless persons, perhaps millions, when
future territorial changes are made by States. For
further comments, see article VII of the draft Conven-
tion on the Elimination of Future Statelessness.
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Annex

Synoptic chart of possible sources of Statelessness
(Compiled from materials contained in " A Study of Statelessness ")

A. Children born
abroad.

1. In jus sanguinis coun-
try of parents of strict
jus soli country.

2. In jus sanguinis coun-
try from a second or
third generation of pa-
rents nationals of a jus
sanguinis country.

B. Child born in a 1. Legitimate (Stateless if
jus sanguinis coun- father stateless),
try with one parent 2. Illegitimate (Stateless
stateless. if mother stateless).

(1) State- C. Born in jus sanguinis country of stateless father
lessness and mother or without known nationality,
at birth.

D. Born in jus sanguinis country of unknown
parents.

E. Foundlings.

I. Inadequacy
and Conflict
of National
Legislations.

F.

G.

A.

(2) State- B.
lessness
after C.
birth.

Born on ship or
aircraft.

1. In high seas.
2. In territorial sea.
3. In foreign port.
4. In air above foreign

territory.
Born from stateless parents with diplomatic
immunity.

Effect of marriage
on the nationality
of women.

1. Effect of marriage
itself.

2. Husband's change of
nationality.

3. Dissolution of marriage:
(a) Widow of national;
(b) Invalid or fictitious.

marriage;
(c) Divorce.

Legitimation of illegitimate child.

Adoption.

D. Voluntary Renunciation.
E. Change of nationality of the spouse or of a parent
F. Naturalization of the spouse or of a parent-

(a) As a (a) Residence abroad of nationalized citizens..
penalty (b) Service in foreign government or armed

forces,
(e) Departure abroad.
(d) Evasion of military duties by expatriation

or otherwise.
(e) Disloyal attitude or activities.
(/) Aid to enemies.
(g) Naturalization by fraud.
(A) Penal offense of naturalized citizens.

II. Deprivation
of
nationality (b) based on:

racial,
religious,
political

Only if the State of origin deprives
of its nationality; otherwise there is not a

grounds de jure, statelessness, but only de facto.

III. Inadequacy of treaties on territorial settlements.
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Second report on the elimination
or reduction of statelessness

1. At last year's session the Commission decided that
the newly appointed Special Rapporteur should not
attempt to draft a report on existing statelessness.
In his report, which has been discussed in the present
session, the Special Rapporteur therefore confined
himself to the problem of elimination and reduction
of future cases of statelessness. Nevertheless, due to
the great importance he attaches to the question of
existing statelessness, he felt compelled to express his
belief that the Commission should devote consideration
also to existing statelessness (A/CN. 4/54, para. 21).

2. On 28 July 1953 he again verbally drew the
attention of the Commission to the pressing need that
it should not overlook such a great problem as that of
the thousands of legally stateless persons who are
suffering from serious disabilities owing to their lack
of nationality. On that date the Special Rapporteur
was requested by the Commission to study the elimi-
nation or reduction of existing statelessness and to
submit a report for discussion at the present session,
time permitting (225th meeting, para. 75). In accor-
dance with this request, the Special Rapporteur submits
the present report.

3. The Special Rapporteur wishes to draw the atten-
tion of the Commission to the fact that the problem of
present statelessness has been examined in the " Study
of Statelessness" by the Secretary-General (E/1112
and E/1112/Add. I),1 particularly on pages 163-171.
At pages 167 and 168, remedies for reducing the
number of existing cases of statelessness, and the
means of applying these remedies, are discussed, and
at page 171, the recommendations submitted by the
Secretary-General to the Econimic and Social Council
for the reduction of the number of existing cases of
statelessness may be found.

4. The report by Mr. M. Hudson on " Nationality
including Statelessness " (A/CN. 4/50), contains refe-
rences to present statelessness, at pages 35-42, and
the action by the United Nations for reducing present
statelessness and at page 60 contains points for discus-
sion on the reduction of presently existing statelessness.

United Nations publication, Sales No. 1949. XIV. 2.

5. The Economic and Social Council requested the
Secretary-General, by resolution 352 (XII), " to
address another communication to Governments
inviting them to submit their observations (on the
recommendations contained in resolution 319 B III (XI)
and 352 (XII)) at the latest by 1 November 1951, and
to include in their replies not only an analysis of legal
and administrative texts and regulations, but of the
practical application of those laws and regulations ",
and asked the Secretary-General " to transmit a
consolidated report on the basis of these replies to the
Council and to the International Law Commission ".

6. The Secretary-General prepared this consolidated
report under the title " The Problem of Statelessness "
(A/CN. 4/56). The report contains in part I an analysis
of the replies received from Governments, and in part II
a summary of the information contained in the replies
from Governments.

7. With the help of Dr. P. Weis, Legal Adviser,
Office of the United Nations High Commissioner for
Refugees, on whose special knowledge the Special
Rapporteur, and Professor Hudson, the previous
Special Rapporteur, have relied extensively, two
working papers have been prepared, one for the elimi-
nation of existing statelessness and one for its reduc-
tion. The first problem is dealt with in the annexed
draft Protocol on the Elimination of Present Stateless-
ness. This draft follows as much as possible the articles
of the draft Convention on the Elimination of Future
Statelessness which has been approved by the Commis-
sion, making them applicable to present cases of
statelessness.

8. In order to deal with the second problem, the
reduction of present statelessness, the Special Rappor-
teur examined the recommendations of the Secretary-
General for the reduction of the number of existing
cases of statelessness, and the replies received from
Governments to the communication of the Secretary-
General, which are indicative of the attitude of the
Governments concerned to the problem of the elimi-
nation or reduction of present statelessness. The
Special Rapporteur felt that due to the grave political,
social and even racial aspects of the problem with
which many countries are confronted on account of
the great masses of stateless refugees which they have
within their boundaries, the effort to find possible
juridical means to reduce existing statelessness should
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be specially careful and realistic. For these reasons
the draft Convention on Certain Measures for the
Reduction of Present Statelessness does not follow
completely the articles of the draft Convention for
the Reduction of Future Statelessness, which has also
been approved by the Commission. It is obvious that
countries would be in a better position to accept even
a change of legislation in order to avoid cases of state-
lessness in the future, rather than to change their
legislation in order to absorb as their nationals great
masses of foreigners which, in many cases, are not as
yet identified with the country where they live and
enjoy hospitality. With these ideas in mind the draft
Convention on Certain Measures for the Reduction of
Present Statelessness has been prepared. Its provisions
•are not necessarily cumulative. States might select
those which they wish to adopt and exclude others.
Judging from past experience one may hope that
States which would not become parties to the conven-
tion, or would not adopt it in its entirety, would be
influenced in their legislative policy by the principles
embodied in the draft.

9. The Special Rapporteur takes the view that the
general machinery of judicial settlement of disputes,
which has been approved by the Commission to become
a part of the two Conventions already adopted, for
the elimination as well as for the reduction of future
statelessness, should also be made a part of the Protocol
for the Elimination of Existing Statelessness and the
Convention on Measures to Reduce Existing Stateless-
ness. Nevertheless he has not drafted the correspond-
ing article because he felt that existing statelessness
being a living and very delicate problem, the Commis-
sion should give special consideration to the applica-
bility of the principles of compulsory judicial settlement
of disputes to this question to which many countries
are susceptible.

10. The Special Rapporteur is of the opinion that
an agency established within the framework of the
United Nations as envisaged in article 10, paragraph 1,
of the draft convention prepared by the Commission
would be of particular importance and usefulness in
all efforts for the elimination or reduction of present
statelessness.

11. The Special Rapporteur is mindful of the prac-
tical impossibility for the Commission, at this stage
of its work, to devote the necessary attention and time
to discussion of the many legal aspects of the protocol
and the convention, which he tentatively presents to
the consideration of its members as a basis for them
to think over such a very important question. He is
of the opinion that this subject should be held in
abeyance until the next session of the Commission
when, if the Commission so desires, the Special Rappor-
teur would have been able to make a more thorough
and deep study of the question. At that time, he
would be able to present, in accordance with the
instructions of the Commission, a paper which could,
if the Commission so wished, include a revised text of
both Protocol and Convention as a basis for discussion
by the Commission.

Annex I
Protoool on the elimination of present statelessness

Whereas the Convention on the Elimination of Future
Statelessness does not apply to existing statelessness,

Whereas there exists a grave problem of present state-
lessness affecting a great number of persons,

Whereas it is desirable to eliminate as far as possible
present statelessness,

The Contracting Parties
Hereby agree as follows:

Article 1
The Parties shall confer their nationality on stateless

persons born in their territory before the coming into
force of the Convention on the Elimination of Future
Statelessness, if such persons did not acquire a nationality
at birth.

Article 2

For the purpose of article 1, a foundling, so long as its
place of birth is unknown, shall be presumed to have
been born in the territory of the Party in which it is
found.

Article 3

For the purpose of article 1, birth on a vessel shall be
deemed to have taken place within the territory of the
State whose flag the vessel flies. Birth on an aircraft
shall be considered to have taken place within the terri-
tory of the State where the aircraft is registered.

Article 4
Whenever article 1 does not apply on account of a

child having been born in the territory of a State which
is not a Party to this Protocol, it shall acquire the nation-
ality of the Party of which one of its parents is a national.
The nationality of the father shall prevail over that of the
mother.

Article 5

The Parties shall reinstate into their nationality a
stateless person if that person has, before the coming
into force of the Convention, lost the nationality of the
Party concerned, thereby becoming stateless;

(1) As a consequence of any change in his personal
status, such as marriage, termination of marriage, legiti-
mation, recognition, or adoption;

(2) As a consequence of loss of its nationality by the
person's spouse or parent.

Article 6

The Parties shall reinstate into their nationality sta-
teless persons who, before the coming into force of the
Convention, lost the nationality of the Party concerned,
thereby becoming stateless;

(1) By renunciation;
(2) By seeking naturalization in a foreign country or

by obtaining an expatriation permit;
(3) On the ground of departure, stay abroad, failure

to register or any similar ground.

Article 7

The Parties shall reinstate into their nationality sta-
teless persons who, before the coming into force of the
Convention, were deprived of the nationality of the Party
concerned by way of penalty, thereby becoming stateless.

Article 8

The Parties shall reinstate into their nationality state-
less persons or any group of stateless persons, who,
before the coming into force of the Convention, were
deprived of the nationality of the Party concerned on
racial, ethnical, religious or political ground, thereby
becoming stateless.
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Article 9
The Parties from which or to which territory has

been transferred or which otherwise have acquired
territory, or new States formed on territory previously
belonging to another State or States, shall confer their
nationality on the inhabitants of such territory who are
stateless at the time of the coming into force of the
Convention, in consequence of the change of sovereignty
over that territory, on the option of the person concerned
for the nationality of either of the Parties.

Annex II

Convention on certain measures
for the reduction of present statelessness

Preamble

Whereas the Universal Declaration of Human Rights
proclaims that" everyone has the right to a nationality ";

Wheraes the Economic and Social Council has recog-
nized that the problem of stateless persons demands
" the taking of joint and separate action by Member
nations in co-operation with the United Nations to ensure
that everyone shall have an effective right to a
nationality ";

Whereas statelessness often results in suffering and
hardship shocking to conscience and offensive to the
dignity of man;

Whereas statelessness is frequently productive of fric-
tion between States;

Whereas statelessness is inconsistent with the existing
principle which postulates nationality as a condition of
the enjoyment by the individual of certain rights recog-
nized by international law;

Whereas the practice of many States increasingly tends
to the progressive elimination of statelessness;

Whereas it is desirable to reduce present statelessness
by International agreement so far as its total elimination
is not possible;

The Contracting Parties
Hereby agree as follows:

Article 1

1. The Parties shall confer their nationality on persons
who are stateless at the time of the coming into force
of this Convention, if they were born in their territory.

2. The nationality law of the Party may make confer-
ment of such nationality dependent on an application of
the person concerned and/or on the person having been
normally resident in its territory until the coming into
force of this Convention and provide that to acquire its
nationality he must comply with such other conditions
as are required from all persons born in the Party's
territory.

Article 2

1. The Parties shall confer their nationality on persons
who are stateless at the time of the coming into force of
this Convention if one the parents of the person was a
national at the time of the person's birth. The nationality
of the father shall prevail over that of the mother.

2. The nationality law of the Party may make confer-
ment of such nationality dependent on application by
the person concerned and/or on the person having been
normally resident in its territory until the time of the
coming into force of this Convention, and provide that
to obtain its nationality he must comply with such other
conditions as are required from foreigners seeking to
acquire the nationality of the Party by naturalization.

Article 3

The Parties shall confer their nationality on persons-
who are stateless at the time of the coming into force of
this Convention if one of the parents was born in the-
territory of the Party concerned. The nationality of the
Party in whose territory the father was born shall prevail
over that of the Party in whose territory the mother was.
born.

Article 4

For the purpose of articles 1 and 3, a foundling, as.
long as its place of birth is unknown, shall be presumed
to have been born in the territory of the Party in which
it is found.

Article 5

For the purpose of articles 1 and 3, birth on a vessel
shall be deemed to have taken place within the territory
of the State whose flag the vessel flies. Birth on an
aircraft shall be considered to have taken place within
the territory of the State where the aircraft is registered.

Article 6

The Parties shall reinstate into their nationality a
person who is stateless at the time of the coming into
force of this Convention if that person has lost the
nationality of the Party concerned, thereby becoming
stateless:

1. As a consequence of any change in his personal
status, such as marriage, termination of marriage, legi-
timation, recognition or adoption.

2. As a consequence of loss of its nationality by the
person's spouse or parent.

The national law of the Party may make reinstatement
into nationality dependent on an application of the person
concerned and/or on the person being resident in its
territory at the time of the coming into force of this
Convention.

Article 7

1. The Parties shall reinstate into their nationality
persons who are stateless at the time of the coming into
force of the Convention and who have lost the nationality
of the Party concerned, thereby becoming stateless;

(1) By renunciation;
(2) By seeking naturalization in a foreign country or

by obtaining an expatriation permit;
(3) On the ground of departure, stay abroad, failure

to register or any similar ground.

2. The national law of the Party may make reinstate-
ment into nationality dependent on an application of
the person concerned and/or on the person being resident
in its territory at the time of the coming into force of
this Convention.

Article 8

1. The Parties shall reinstate into their nationality
persons who are stateless at the time of the coming into
force of this Convention, who were deprived of the
nationality of the Party concerned, thereby becoming
stateless. This provision need not be applied where such
deprivation was effected by way of penalty.

2. The national law of the Party may make reinstate-
ment into its nationality dependent on an application
of the person concerned and/or on the person being
resident in the territory of the Party at the time of the
coming into force of this Convention.
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Article 9

The Parties from which or to which territory has been
transferred or which otherwise have acquired territory,
or new States formed on territory previously belonging
to another State or States, shall confer their nationality
on the inhabitants of such territory who are stateless at
the time of the coming into force of this Convention, in
consequence of the change of severeignty over that terri-
tory, on the option of the person concerned for the
nationality of either of the Parties.

Article 10
The Parties shall confer their nationality upon stateless

persons who have had their habitual residence in their
territory for a period which shall not be more than
15 years. The national law of the Party may provide
for a shorter period.

The national law of the Party may make conferment of
such nationality dependent on an application of the
person concerned, and provide that to obtain nationality,
he must comply with such other conditions as are required
from foreigners seeking to acquire the nationality of the
Party by naturalization.
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Chapter I

Introduction

1. The International Law Commission, established
in pursuance of General Assembly resolution 174 (II) of
21 November 1947 and in accordance with the Statute
of the Commission annexed thereto, held its fifth
session at Geneva, Switzerland, from 1 June to 14 Au-
gust 1953. The work of the Commission during the
session is related in the present report which is submit-
ted to the General Assembly.

I. MEMBERSHIP AND ATTENDANCE

Mr. J. M. Yepes
Mr. Jaroslav Zourek

Colombia
Czechoslovakia

2. The Commission consists of the following mem-
bers:

Name
Mr. Ricardo J. Alfaro
Mr. Gilberto Amado
Mr. Roberto Cordova
Mr. J. P. A. Francois
Mr. Shuhsi Hsu
Mr. Manley O. Hudson

Faris Bey el-Khouri
Mr. F. I. Kozhevnikov

Mr. H. Lauterpacht

Mr. Radhabinod Pal
Mr. A. E. F. Sandstrom
Mr. Georges Scelle
Mr. Jean Spiropoulos

Nationality
Panama
Brazil
Mexico
Netherlands
China
United States of

America
Syria
Union of Soviet

Socialist Republics
United Kingdom of

Great Britain and
Northern Ireland

India
Sweden
France
Greece

3. With the exception of Mr. Manley O. Hudson, who
for reasons of health was unable to attend, all the mem-
bers of the Commission were present at the fifth session.
Mr. Cordova attended the meetings of the Commission
form 22 June, Mr. Spiropoulos from 10 June to 8 Au-
gust. Mr. Pal ceased to attend meetings after 16 July,
and Mr. Hsu after 11 August.

II. OFFICERS

4. At its meeting on 1 June 1953, the Commission
elected the following officers:

Chairman: Mr. J. P. A. Francois;
First Vice-Chauman: Mr. Gilberto Amado;
Second V'ice-Chairman: Mr. F. I. Kozhevnikov;
Rapporteur: Mr. H. Lauterpacht.

5. Mr. Yuen-li Liang, Director of the Division for
the Development and Codification of International
Law, represented the Secretary-General and acted as
Secretary of the Commission.

III. AGENDA

6. The Commission adopted an agenda for the fifth
session consisting of the following items:

(1) Arbitral procedure
(2) Regime of the high seas
(3) Regime of the territorial sea
(4) Law of treaties
(5) Nationality, including statelessness
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(6) Draft code of offences against the peace and
security of mankind

(7) Request of the General Assembly concerning the
codification of the topic " diplomatic intercourse and
immunities "

(8) Date and place of the sixth session
(9) Ways and means of providing for the expression

•of dissenting opinions in the report of the Commission
•covering the work of each session

(10) Other business

7. In the course of the session the Commission held
fifty-seven meetings. It considered the items on the
agenda, with the exception of the regime of the terri-
torial sea (item 3) and the law of treaties (item 4). The
documents submitted to the Commission regarding
item 3, namely, " Second report on the Regime of the
Territorial Sea " (A/CN. 4/61 and A/CN. 4/61/Add. 1)
by Mr. Francois, Special Rapporteur, and " Informa-
tion and Observations submitted by Governments
regarding the Question of the Delimitation of the
Territorial Sea of Two Adjacent States " (A/CN. 4/71
and A/CN. 4/71/Add.l), compiled by the Secretariat,
as well as the document pertaining to item 4 " Report
on the Law of Treaties " (A/CN. 4/63) by Mr. Lauter-
pacht, Special Rapporteur, were held over for consid-
eration at the next session.

8. The work on the questions dealt with by the
Commission is summarized in chapters II to V of the
present report.

Chapter II

Arbitral procedure

I. INTRODUCTORY

9. At its first session in 1949, the International Law
Commission selected arbitral procedure as one of the
topics of codification of international law and appointed
Mr. Georges Scelle as Special Rapporteur. The succes-
sive stages of the preparation and discussion of that
topic are set forth in paragraphs 11-14 of the report of
the Commission on its fourth session.1

10. At its fourth session in 1952, the Commission
adopted a " draft on arbitral procedure " with accom-
panying comment.2 In accordance with article 21,
paragraph 2, of its Statute, the Commission decided to
transmit the draft, through the Secretary-General, to
the governments with the request that they should
submit their comments. The Commission also decided
to draw up, during its fifth session in 1953, a final draft
for submission to the General Assembly in accordance
with article 22 of its Statute.

11. Up to the time of the meeting of the Commission
on 1 June 1953, comments were received from the
Governments of the following countries: Argentina
Belgium, Brazil, Chile, India, the Netherlands, Norway'

Sweden, the United Kingdom of Great Britain and
Northern Ireland and the United States of America.*
An acknowledgment of the great value of these com-
ments, as well as some observations relevant thereto,
are contained below in paragraphs 30 et seq., of the
present report. The comments will be found in Annex I
to the report.

12. During its fifth session in 1953, the Commission
at its 185th to 194th meetings considered the draft
in the light of the comments of governments and of the
study of the provisional draft by its members in the
interventing period between the fourth and fitfh ses-
sions. As the result, the Commission adopted a number
of substantial changes which are commented upon in
the present report. No reference is made to verbal
changes and alterations in drafting.

13. The Commission was greatly aided in its work
during the fifth session by the detailed commentary
prepared by the Secretariat in accordance with a
decision taken at the fourth session by reference to
article 20 of the Statute. In the opinion of the Commis-
sion that commentary, which contains an account and
analysis of the existing practice in the matter of arbitral
procedure and of available jurisprudence and doctrine,
constitutes a valuable contribution to the study and
the application of the law of arbitral procedure. It is
also the view of the Commission that, after being revised
and supplemented by the Secretariat in the light of
the decisions taken by the Commission at its fifth ses-
sion, the commentary should be published.

14. The term " arbitral procedure " as used in the
title of the draft (see paragraph 57) refers to arbitral
procedure in its wider sense, i.e., provisions for safe-
guarding the effectiveness of arbitration engagements
accepted by the parties, as well as clauses relating to
the constitution and powers of the tribunal, the
general rules of evidence and procedure, and the award
of the arbitrators. The Commission did not consider
it necessary to frame detailed rules of procedure on
the lines of those embodied, for instance, in the Rules
of the International Court of Justice. Such detailed
rules of procedure are liable to vary according to the
circumstances of each arbitration. On the other hand,
it is probable that the parties may find it useful in
some cases to have before them a collection of rules of
arbitral procedure in the more limited and technical
sense of the term. The Commission considers it desi-
rable that the commentary to be prepared by the
Secretariat and referred to in paragraph 13 above
should contain as an annex a collection of rules of
arbitral procedure in the sense just mentioned.

II. THE OBJECT AND NATURE OF THE DRAFT
ON ARBITRAL PROCEDURE

15. The present draft on arbitral procedure has a
dual aspect. While in some matters, which are of a
fundamental nature, it does no more than codify the

1 See the report of the International Law Commission
covering the work of its fourth session, Official Records of
the General Assembly, Seventh Session, Supplement No. 9,
(A/2163), paragraphs 11-14.

* Ibid., paragraph 24.

» The Government of Uruguay transmitted to the
Commission the comments of the Faculty of Law and
Social Sciences in Montevideo and of the Uruguayan
Institute of International Law. These comments were
received too late to be taken into consideration.
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existing law of international arbitration, in other
respects its provisions are in the nature of a formulation
de lege ferenda, of what the Commission considers to be
desirable developments in this field of arbitral proce-
dure. The Statute of the Commission clearly envisages,
and regulates separately, these two functions. This
does not mean that these two functions can be inva-
riably — or even normally — kept apart in the drafts
prepared by the Commission. In the case of some
topics it may be possible to limit the function of the
Commission to one or the other of these two fields of its
activity. In the case of other topics these two func-
tions must be combined if the Commission is to fulfil
its dual task of, in the language of Article 13 of the
Charter of the United Nations, " progressive develop-
ment of international law and its codification ". At
the same time the Commission considers it of utmost
importance that the difference between these two
aspects of its activity should be constantly borne in
mind.

Codification of the law of arbitral procedure

16. The Commission considers that, with regard to
the basic features of the law of arbitral procedure, the
present draft is no more than a codification of existing
law. According to established law and practice,
international arbitration is a procedure for the settle-
ment of disputes between States by a binding award
on the basis of law and as the result of an undertaking
voluntarily accepted. It is also of the essence of the
traditional law of arbitral procedure, fully maintained
in the present draft, that the arbitrators chosen should
be either freely selected by the parties or, at least,
that the parties should have been given the opportunity
of a free choice of arbitrators. The same principle of
free determination by the parties applies to the compe-
tence of the arbitral tribunal, the law to be applied
and the procedure to be followed by the tribunal.

17. All these features of the traditional law of arbi-
tral procedure have been preserved in the present draft.
Thus, article 1 of the draft lays down that the obligation
to arbitrate results from an undertaking voluntarily
accepted by the parties. Article 3, paragraph 1, and
article 4 expressly embody the principle that, in the
first instance, the tribunal must be constituted by the
parties. Article 6 reaffirms that principle in the case
of all vacancies for which the parties are not responsible.
Articles 9 and 10 safeguard for the parties the right to
determine by agreement the powers and the procedure
of the tribunal. Article 12 gives expression to the
principle that, in the absence of special rules agreed
upon by the parties, the law to be applied by the arbi-
tral tribunal is identical with the law administered by
the International Court of Justice by virtue of Article
38 of its Statute, namely, in addition to the subsidiary
sources therein enumerated, the rules and principles
of international law — customary and conventional —
and general principles of law recognized by civilized
States. Chapter V of the draft, which affirms the
principle of the binding force of the award, provides
at the same time the necessary judicial safeguards of
the legal character of the award in the matter of the

form and the publicity of the award as well as of its.
interpretation. While, once more in accordance with
arbitral practice, the award is considered as finaL
without possibility of appeal, provision is made, in
chapters VI and VII of the draft, for exceptional
remedies calculated to uphold the judicial character
of the award as well as the will of the parties as a
source of the jurisdiction of the tribunal. This the
draft attempts to achieve in the articles bearing on
the procedure of revision and annulment in cases in
which the award fails to measure up to certain funda-
mental procedural safeguards and, above all, in cases,
in which the arbitral tribunal has exceeded the powers,
conferred upon it by the parties. Respect for the will
of the parties, in the matter of the competence conferred
upon the tribunal to settle the dispute, is an essential
requirement of arbitration. Excess of such powers*
when duly declared by an impartial authority to have
taken place, is a cause of nullity. These essential
features of traditional international arbitration — and*
in fact, of arbitration in general — have been meti-
culously followed in the draft. They constitute its.
main feature. To that extent the present draft on
arbitral procedure must be considered as being prima-
rily in the nature of codification of existing international
law.

B

Development of the law of arbitral procedure

18. While with regard to what must be considered as
the primary aspect of international arbitration the
present draft codifies existing law, it proceeds, in a
distinct sense, by way of developing international law
with regard to certain procedural safeguards for secur-
ing the effectiveness, in accordance with the original
common intention of the parties, of the undertaking to
arbitrate. Without expressly departing from any
established rule, the Commission has gone in this
respect outside the existing law by devising, for the
acceptance of governments, such machinery as is
calculated to safeguard the effectiveness of the obliga-
tion, freely undertaken, to submit to arbitration an
existing dispute or future disputes.

19. As past experience has shown, the obligation to
settle a dispute or future disputes by arbitration may
be frustrated in a number of contingencies — all of
which the Commission has attempted to cover in the
present draft.

20. In the first instance, when an undertaking to
arbitrate is invoked by a party, the other party may
maintain that the subject matter of the dispute is not
covered by the obligation to arbitrate. By claiming
the right to decide unilaterally on the correctness of
its view, that party may render illusory its legal
obligation to submit the dispute to arbitration.
Article 2 of the draft makes that result legally impos-
sible by providing for a binding decision of the Inter-
national Court of Justice on the disputed question of
the arbitrability of the dispute. It must be noted that
the only innovation which the draft has introduced in
this connexion is that machinery has been established
where it does not already exist. The legal power of
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the arbitral tribunal to decide on the question of the
arbitrability of the dispute — i.e., the question whether
the dispute comes within the scope of the obligation
to arbitrate — is a well-established principle of inter-
national and national jurisprudence. However, it is
•essential to provide for the determination of this ques-
tion on cases where there is not as yet in existence a
tribunal constituted by the parties.

21. Secondly, the parties — while not disagreeing on
the arbitrability of the dispute — may have failed to
make provision for the effective constitution of the
arbitral tribunal. It is also possible, and practice has
shown that this is no mere theoritical possibility, that
notwithstanding the presence of the requisite provisions
for the constitution of the tribunal, a party may refuse
to co-operate in the constitution of the tribunal. Article
3 of the draft is intended to meet these contingencies
by conferring upon the President of the International
Court of Justice the power to make the necessary
appointments.

22. Thirdly, there may be a failure of the arbitral
proceedings — and the ensuing frustration of the
common intention of the parties to arbitrate — in
consequence of the withdrawal of an arbitrator of his
own accord or at the instance of the government re-
sponsible for his appointment. Articles 5 to 8 of the
draft are designed to avoid that result by laying down
the principle of the immutability of the tribunal, once
it has been constituted, except in specified cases, and
by creating the requisite machinery for the filling of
vacancies regardless of whether they arise in contin-
gencies authorized in the draft or whether they are
due to action taken in violation of its provisions.

23. Fourthly, while the draft recognizes the necessity
for a compromis, or any similar instrument adequate
for the purpose, adopted by agreement of the parties
either as part of the original undertaking or subsequent
thereto, it does not permit the principal undertaking to
be stultified as the result of the failure of the parties to
agree on the compromis. For this reason, article 10 of
the draft includes detailed provisions for the drawing
up of the compromis by the arbitral tribunal in cases in
which the parties have failed to reach agreement on the
subject. Similarly, with the same object in view,
article 13 confers upon the tribunal the power to
formulate its rules of procedure whenever the compro-
mis, or its equivalent, fails to cover the matter wholly
or in part.

24. Fifthly, in order to secure the effectiveness of the
principal obligation to submit the dispute to a final and
complete settlement by arbitration, the draft contains
provisions for the obligatory jurisdiction of the arbitral
tribunal with regard to counter-claims arising directly
out of the subject matter of the dispute (article 16),
for the power of the tribunal to decree provisional
measures to be taken for the protection of the respective
interests of the parties (article 17), for the right of the
tribunal to extend, at the request of either party, the
time limit for the rendering of the award as originally
fixed by the parties (article 23), and for its power,
subject to proper safeguards, to render an award in
cases in which one of the parties has failed to appear
before the tribunal (article 20).

25. Finally, the draft includes articles intended to
secure the effectiveness of the undertaking to arbitrate
in connexion with the revision and the annulment of
the award as provided in chapter VI and VII of the
draft. While the awards is, in principle, final and not
subject to appeal, the Commission felt it essential to
recognize the legal right of the parties to ask for the
revision of the award in case of discovery of new ma-
terial facts, as defined in article 29, or for its annulment
on important grounds enumerated in article 30. These
include, in particular, excess of jurisdiction on the part
of the arbitral tribunal. However, as past experience
has shown, these essential remedies — unless accom-
panied by machinery ensuring the impartial ascertain-
ment of the existence of the reasons invoked for the
revision or the declaration of the nullity of the award
— may render ineffective the legal obligation of a

final settlement of a dispute through arbitration. The
purpose of articles 29 and 31 is to provide such machi-
nery.

26. The considerations referred to in the preceding
paragraph apply in particular to the question of nullity
on account of excess of jurisdiction. It is a fundamen-
tal — and inescapable — principle of jurisprudence
that an arbitral tribunal must have the power to deter-
mine its competence on the basis of the instrument
which is the source of its jurisdiction. It is a no less
fundamental principle that an award rendered in
excess of the powers conferred by that instrument is
null and void. The satisfactory operation of these two
equally essential principles can be assured only by an
impartial judicial authority competent to decide whe-
ther there has taken place excess of jurisdiction. Arti-
cle 31 of the draft is intended to resolve that difficulty
which in the past has frequently proved detrimental to
the cause of international arbitration and to the
authority of international law.

27. In the view of the Commission, while the provi-
sions of the draft referred to above constitute pro-
cedural innovations and while to that extent they fall
within the orbit of development of international law
inasmuch as their object is to safegaurd the effective-
ness of undertakings voluntarily undertaken, they are
not otherwise innovations at all. In that respect their
sole purpose is to safeguard the principle of good faith
and the equally fundamental principle of respect for
treaty obligations. Both these principles are at the
very basis of international law.

28. Certain members of the Commission were of the
opinion that the draft prepared by the Commission went
far beyond the scope of arbitral procedure and contained
substantive provisions contrary to the notion of arbitra-
tion as conceived in existing international law. They
argued in particular that the draft tended to impose
on contracting States an obligation to arbitrate
even when the parties were unable to agree on the
compromis so that no definite undertaking to arbitrate
had been entered into; that the draft purported in
many instances to make the arbitration effective where
there was an absence of will by the parties, and that
by unduly extending the powers of arbitral tribunals it
tended to transform these bodies into a kind of supra-
national court of justice. They also pointed out that
the draft, by making provision in several places for the
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intervention of the International Court of Justice in
arbitral procedure, was making every arbitration case
subject to the supervision and jurisdiction of that
Court. They stressed that the general tendency of the
draft, as well as all its provisions implying the abandon-
ment of certain substantial rights of States in favour of
arbitral tribunals, were incompatible with the funda-
mental principle of State sovereignty on which inter-
national law rested.

29. For reasons stated in the preceding paragraphs
and in those which follow, the Commission was unable
to accept these views. In particular, the Commission
was unable to share the view that the procedural
safeguards for the effectiveness of the obligation to
arbitrate are derogatory to the sovereignty of the par-
ties. The Commission has in no way departed from the
principle that no State is obliged to submit a dispute
to arbitration unless it has previously agreed to do so
either with regard to a particular dispute or to all or
certain categories of future disputes. However, once
a State has undertaken that obligation, it is not in-
consistent with principles of law or with the sovereignty
of both parties that that obligation should be complied
with and that it should not be frustrated on account of
any defects in hitherto existing rules of arbitral pro-
cedure. For that reason, the Commission was unable
to share the view that the draft departs from the tra-
ditional notion of arbitration in a manner inconsistent
with the sovereignty of States inasmuch as it obliges
the parties to abide by procedures adopted for the
purpose of giving effect to the obligation to arbitrate.
For that obligation is undertaken in the free and full
exercise of sovereignty. While the free will of the
parties is essential as a condition of the creation of the
common obligation to arbitrate, the will of one party
cannot, in the view of the Commission, be regarded as
a condition of the continued validity and effectiveness
of the obligation freely undertaken.

III. THE CHANGES INTRODUCED IN THE DRAFT
DURING THE FIFTH SESSION

30. The alterations which the Commission introduced
in the draft in the course of its fifth session have been
prompted in many cases by the observations of various
governments. Apart from changes in drafting, these
alterations have aimed, in some cases, at simplifying
the procedure previously formulated. In other cases,
further study has revealed certain gaps which the
Commission has now thought it desirable to fill. It is
convenient to make some comment on the changes thus
introduced.

31. In article 3, which is concerned with the consti-
tution of the arbitral tribunal, is was thought desirable
to simplify the procedure previously formulated and
to shorten the resulting delays by eliminating recourse
to third States for assistance in the constitution of the
tribunal. On the other hand, the present draft now
completes the scheme formulated in the previous draft
by making provision for the determination of the
composition of the tribunal — i.e., of the number of
arbitrators — by the President of the International
Court of Justice, or the judge acting in his place, in
case the compromis, or its equivalent, is silent on the
matter or if no agreement can be reached between the

parties on the subject. Similarly, the draft now makes,
provision for the designation of the president of the
tribunal in cases in which the arbitrators appointed by
the parties have been unable to agree on his appoint-
ment or if his appointment has not materialized for
some other reason.

32. The present draft clarifies the articles which bear
on the permanency and immutability of the tribunal as
an organ independent of any unilateral action of the
parties initially responsible for its creation. While the
draft gives full effect to the traditional principle that
the parties must have the full opportunity of a free
choice of arbitrators, that freedom does not extend ta
the right to change unilaterally the composition of the
tribunal subsequent to the commencement of the pro-
ceedings. Accordingly, there is no longer in article 7 of
the draft any reference to the withdrawal of an arbi-
trator by a party. For the same reason, the present
draft, following the previous draft, does not permit an
arbitrator to withdraw except with the permission of
the tribunal. It must be assumed that in proper cases,
such as illness or personal circumstances which make it
difficult for the arbitrator to continue in his office, that
permission will not be withheld. At the same time,
the draft makes provision against the work of the tri-
bunal being frustrated by the withdrawal of an arbitra-
tor for reasons not approved by the tribunal. In such
cases, it is laid down, the vacancy shall be filled in the
manner prescribed for the cases in which the parties
have been unable to agree on the appointment of
arbitrators. Thus, although illicit withdrawal on the
part of an arbitrator may cause some delay in the
proceedings, it can no longer bring them permanently
to a standstill.

33. For the latter reason it has been found unneces-
sary, unlike in article 7, paragraph 3, of the previous
draft, to lay down that in the case of the withdrawal of
an arbitrator the remaining members of the tribunal
shall have the power to continue the proceedings and
render an award. Such a procedure would hardly be
warranted in cases in which the withdrawal takes place
with the consent of the tribunal. However, even in
cases in which an arbitrator has withdrawn in face of
the refusal of the tribunal to allow him to do so, the
Commission is of the opinion that the sanction as
previously proposed was both too drastic and unneces-
sary. Undoubtedly, cases have occurred in the past
in which the tribunal, after a national arbitrator has
withdrawn, continued with its work and rendered an
award. This was probably unavoidable seeing that no
machinery was at that time in existence for filling the
vacancy created by the illicit withdrawal of an arbitra-
tor. Once such machinery is created — as is the case
in' the present draft — there is no longer any reason
for an incomplete tribunal to proceed with the case.

34. The Commission gave detailed consideration to
the question of the compromis and the consequences
resulting from the inability of the parties to agree on
its contents. In conformity with its previous draft,
the Commission, in revising articles 9 and 10, acted on
the view that, in addition to any general undertaking
to arbitrate, there is in principle a necessity for a
compromis defining the dispute and some essential
elements of the arbitration which is to take place, such
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as the method of constituting the tribunal and the num-
ber of arbitrators. This is so for the reason that, unlike
in the case of a permanent organ such as the Interna-
tional Court of Justice which possesses its own constitu-
tion and rules of procedure, in the case of arbitration
the relevant provisions must be expressly formulated.
However, as in the previous draft, the Commission felt
that no such special compromis is necessary where the
general arbitration agreement already includes provi-
sions which suffice for the purpose. In such cases
— and this is an innovation introduced in the present
draft — the Commission considered that a unilateral
application, by either party, should be sufficient for the
initiation of the proceedings before the tribunal. This
is the purpose of paragraphs 1 and 2 of article 10 of the
draft. The same paragraphs devise machinery for the
cases in which the view of one party that there exist
already sufficient elements of a workable compromis is
challenged by the other party. That machinery gives
scope for agreement to be reached by the parties on
that disputed issue. In the event of failure to reach
such an agreement — as in the case of a total absence
of a compromis — the present draft, like the previous
draft, provides for the eventual drawing up of the
compromis by the arbitral tribunal. As at other stages
of arbitration, the failure of the parties to reach agree-
ment on a particular issue must not be allowed to
frustrate the obligation to arbitrate. It will be noted
that article 3 makes provision, in the absence of agree-
ment of the parties, for the constitution of the tribunal.
There will thus always be in existence a tribunal able
to draw up the compromis.

35. The Commission has also considered it desirable
to reduce the difficulties arising out of the necessity of
a compromis. It did so by altering article 9 in the sense
that it reduced substantially the number of obligatory
elements of a compromis.

36. Following the suggestions contained in the obser-
vations of some governments, article 16 regarding the
powers of the tribunal in the matter of counterclaims
has been somewhat modified in the present draft. That
article as now proposed emphasizes more conspicuously
than did the previous draft that counter-claims, in order
to be subject to the jurisdiction of the tribunal, must be
directly connected with the original dispute. While it
is of importance, as stated in the previous draft, to
secure " a complete settlement of the dispute ", it is
no less essential to keep the jurisdiction of the tribunal
within the compass of the original undertaking to
arbitrate. In the long run the cause of international
arbitration stands to gain if the law of arbitral procer-
dure is framed in terms which will effectively discour-
age any undue extension of the competence of arbitral
tribunals in a manner neglectful of the terms of the
arbitration agreement.

37. While the Commission has thus consistently
adhered to the principle that the will of the parties is
the primary source of the authority of the arbitral
tribunal, it has attached the greatest possible impor-
tance to the view that, once begun, the arbitral pro-
ceedings must be conducted, within the framework of
the undertaking to arbitrate, in such a manner as to
secure the efficiency and the ultimate effectiveness of
the arbitration. For that reason the Commission has

modified article 23 of the previous draft relating to
the powers of the tribunal to extend the time limits, as
fixed by the parties, within which the award must be
rendered or the work of the tribunal concluded. A
time limit of this nature constitutes a frequent feature
of arbitration agreements. According to article 23 of
the previous draft, the tribunal had no power, except
with the consent of both parties, to extend the period
originally fixed by them, but, according to paragraph 2
of that article, the tribunal was free to decide to refrain
from rendering an award if the parties could not agree
on granting it an extension of the time limit which it
considered essential to a proper discharge of its func-
tions. The Commission, at its present session, con-
sidered that solution unsatisfactory. Article 23 now
gives the tribunal the power, with the consent of either
party, to extend the time limit as originally fixed.

38. The Commission gave careful consideration to
the criticism of the previous draft in the matter of
revision and declaration of nullity of the award. It
decided, while otherwise fully adhering to the principle
of the finality of the award, that the exceptional
remedies — permitted within rigidly fixed limits — of
revision and nullification must be maintained, subject
to minor changes. Thus, in the matter of revision,
which is confined to the case of discovery of new mate-
rial facts, it restricted in article 29 the availability of
that remedy to a period of ten years. Similarly, in
article 31, it limited to six months the period within
which an application for a declaration of nullity can be
made on the ground of corruption. After considerable
discussion it decided, having regard to the paramount
requirement of finality, not to amplify — subject to
one apparent exception — the grounds on which the
annulment of the award may be sought. That excep-
tion consists in the express reference to the failure to
state the reasons of the award. Such omission is now
included within the notion of " a serious departure
from a fundamental rule of procedure " which consti-
tutes one of the grounds on which the validity of the
award may be challenged.

39. On the other hand, the Commission decided not
to treat the nullity of the compromis or, generally, of
the undertaking to arbitrate as a reason of nullity of the
award. The Commission considered that, however
relevant that factor may be in principle, any attempt
to take it into account is bound to give rise to serious
difficulties and, possibly, to abuse. Thus, for instance,
the question of the nullity of the compromis may become
closely connected with the complicated problem of
constitutional limitations upon the treaty-making
power.

40. Reference may be made to certain provisions in
the previous draft which the Commission considered by
reference to some proposed changes and which for
various reasons it decided to leave unaltered:

41. In paragraph 2 of article 4 the Commission
decided to introduce no change with regard to the
provision requiring " recognized competence in inter-
national law " on the part of the arbitrators. The
Commission felt that the qualifying phrase " subject
to the circumstances of the case " made full provision
for cases which justified a departure from the general
rule adopted in the article. The rule as previously
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adopted, and as now maintained, is more in the nature
of a guide to the parties with a view to lending emphasis
to the judicial nature of arbitration. It is not an
imperative condition of the validity of the constitution
of the tribunal.

42. In article 11 the Commission decided to retain
the formulation of the previous draft declaring that
" the tribunal, which is the judge of its own compe-
tence, possesses the widest powers to unterpret the
compromis ". Although some members of the Commis-
sion were of the opinion that the expression " widest "
was superfluous inasmuch as it did not add to the sub-
stance of the article, the Commission decided that, even
at the cost of some redundancy of expression, it was
desirable to leave no doubt as to the application of so
fundamental a principle of arbitral procedure. In the
opinion of the Commission, the competence of the arbi-
tral tribunal to decide, within the limits of the obliga-
tion to arbitrate, the scope of its jurisdiction includes
also the right to supplement the compromis in all cases
in which such action is essential for ensuring the
conduct of the arbitration with a view to a final settle-
ment of the dispute. For that reason, the Commission
found it unnecessary to state expressly what is already
implied in article 13, namely, that the tribunal is
competent to formulate any rule of procedure not
covered in the compromis or, generally, in the under-
taking to arbitrate. Article 13 provides that, in the
absence of any agreement between the parties concern-
ing the procedure of the tribunal, the latter shall be
competent to formulate its rules of procedure. It is
evident that if the tribunal has the power, in the absence
of agreement between the parties, to lay down the
entire procedure, it is also entitled — and bound — to
do so with regard to any particular question of proce-
dure. Similarly, it was found unnecessary to state
expressly that the tribunal possesses the power, in the
absence of agreement between the parties, to supple-
ment the compromis. If, in the absence of such agree-
ment, the tribunal is competent to draw up the entire
compromis, it obviously can do so with regard to any
particular question which naturally forms part of the
compromis and the regulation of which the tribunal
considers necessary for the conduct of the proceedings.

43. The Commission considered in detail the sugges-
tion that article 14 which provides that " the parties
are equal in any proceedings before the tribunal "
should be omitted as merely formulating the somewhat
obvious principle of impartiality. Some members of
the Commission felt, and the Commission eventually
acted on that view, that, having regard to some occur-
rences in the past history of international arbitration,
it was advisable to put that basic principle formally on
record.

44. The Commission also examined the suggestion
that article 22, which empowers the tribunal to take
note of a settlement reached by the parties and to
embody it in an award, should be changed in the direc-
tion of making the exercise of that power obligatory upon
the tribunal. The Commission felt that no change is
indicated in this respect. Although the will of the par-
ties to the arbitration is, as a rule, decisive for the
liquidation of the dispute, it was considered that cases
may arise in which it could be improper to give the

dignity and the force of an arbitral award to a settlement
which is inconsistent with overriding principles of
international law or which is the result of pressure
exercised upon one party in a manner which cannot
property be countenanced by a judicial organ indepen-
dent, when once constituted, of the will of the parties.
Obviously, there is nothing to prevent both parties
from agreeing to discontinue the proceedings.

45. The Commission considered afresh the question
whether it was proper to lay down that in some cases
— such as in article 3, paragraph 2, article 8, para-
graph 2, article 28, paragraph 2, article 29, paragraph 4.
and article 31, paragraph 1 —the International Court
of Justice or its President shall assume certain functions
or take certain acts. The Commission felt that, as the
International Court of Justice is the principal judicial
organ of the United Nations, it is proper, with regard
to an instrument brought into existence under the aegis
of the United Nations, that certain functions or powers
shall be conferred upon the Court and that it was un-
necessary that the Court should in each case signify the
acceptance of the powers and functions thus conferred
upon it. It was also noted that the simple conferment
of such powers, without any further formalities, consti-
tutes a frequent feature of instruments of pacific
settlement.

46. The Commission examined the question whether,
in those cases in which reference is made to the juris-
diction of the International Court of Justice and in
which one or both parties are not parties to the Statute
of the International Court of Justice, it is necessary to
provide for some particular procedure. The Commis-
sion considered that such cases are covered by the
provisions of Article 35, paragraph 2, of the Statute of
the International Court of Justice, and by the resolu-
tion adopted by the Security Council on 15 October
1946 in pursuance of those provisions.

47. While it is unnecessary to draw attention to mere
drafting changes, reference may be made to some minor
alterations of substance, in relation to the previous
draft, as illustrating the nature of the task of revision
on which the Commission was engaged. Thus, in
article 15, paragraph 2, the Commission eliminated that
part of the relevant provision which imposed upon the
parties the duty to co-operate with each other — as
distinguished from co-operation with the tribunal — in
the production of evidence. It was considered that such
obligatory co-operation between the parties, although
corresponding to the practice of private arbitration in
some countries, went beyond the accepted international
practice and, perhaps, the requirements of international
arbitration. In paragraph 4 of article 15, which is
concerned with visits to the scene to which a case
relates (descend sur les lieux), the Commission has now
adopted the rule that the party requesting such visits
ought to be responsible for the cost involved. With
regard to the rectification of the award, the Commission
has adopted, in article 27, a more precise and detailed
formulation of the powers of the tribunal.

IV. THE AUTONOMY OF THE PARTIES

48. In the course of its examination of the draft, both
at the fifth and at the preceding sessions, the Commis-
sion was anxious to preserve what it considers to be the
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essential feature of international arbitration as dis-
tinguished from the more institutionalized procedure
of international judicial settlement. That essential fea-
ture is the autonomy of the will of the parties both with
regard to the choice of the arbitrators, the law to be
applied and the procedure of the arbitral tribunal.
Some aspects of the freedom of the parties, thus con-
ceived, have been indicated in paragraph 17 above. That
freedom of the parties is limited only by the following
basic considerations: the first is that the procedure
adopted, both prior and subsequent to the beginning
of the proceedings, must not be such as to frustrate the
common free will of the parties, as expressed in the
original undertaking to arbitrate, to settle the dispute
by arbitration. The second basic requirement is that
there must be no impairment of the binding character
of the award. Apart from these fundamental consid-
erations, the procedure as formulated in the draft is, in
general, of an optional character. It comes into
operation only to the extent to which the parties have
not adopted different provisions not inconsistent with
the basic considerations as stated.

49. That feature of the draft may be somewhat
obscured — if not sufficiently explained — by the fact
that in a number of articles of the draft the relevant
clause is prefaced by the proviso " unless otherwise
agreed by the parties " or a form of words to that
effect. Thus in article 2, providing for a determination
of the arbitrability of a dispute by the International
Court of Justice, that procedure is made obligatory
only " in the absence of agreement between the parties
upon another procedure ". Article 12 specifies what
shall be the law applied by the arbitral tribunal;
but this is so only " in the absence of any agreement
between the parties concerning the law to be applied ".
Similar provisions appear in paragraph 2 of article 28
relating to the interpretation of the award, in para-
graph 4 of article 29 bearing upon the revision of the
award, and in article 32 referring to the settlement of
the dispute subsequent to a declaration of the nullity
of the award.

50. The fact that the insistence on the autonomy of
the parties is clearly brought out in some articles does
not mean that, subject to the two basic requirements
outlined in paragraph 48 of the present report, it is
excluded in other cases. On the contrary, most of the
provisions of the draft do not rule out the adoption of
a different procedure by the parties. Thus, to limit
the examples to those drawn from chapter IV of the
draft relating to the powers of the tribunal, there is
nothing in article 15, which makes the tribunal the
judge of the admissibility of evidence, to prevent the
parties from laying down that certain evidence shall be
conclusive, that in some matters — for instance, those
covered by a period of prescription as defined by the
parties — no contrary evidence shall be admissible, or
that some forms of evidence shall not be permitted by
the tribunal. With regard to article 16 relating to
counter-claims, the parties are free to provide that no
counter-claim shall be admissible. With regard to
article 18 which, on the face of it, is concerned with
oral procedure, there is nothing to prevent the parties
from agreeing that the procedure before the tribunal
shall be limited to the presentation of the written
argument. What the parties cannot do is to adopt,

with a binding effect, a procedure which may result in
the frustration of the proceedings at the instance or as
the result of the conduct of one party. Thus, to limit
the examples to the same chapter IV, the parties cannot
validly lay down, with regard to article 11, that the
tribunal shall not have the power to determine its
competence or to interpret the compromis, and that
in the absence of agreement between the parties on
these questions the tribunal shall be functus officio.
Similarly, with regard to article 20 relating to the
judgement by default, the parties cannot validly
provide that if one of them refuses to appear before
the tribunal and to defend its case, the tribunal shall
terminate its proceedings and abstain from rendering
an award. Provisions of that nature would be contrary
to the fundamental purpose of the arbitration. If
adopted by the parties, they would have to be disre-
garded by the tribunal. They would not have the
result of nullifying the compromis.

51. Similarly, with regard to chapter V relating to
the award, there is nothing to prevent the parties from
modifying some of the provisions of the draft in a
manner calculated to meet the exigencies of a particular
situation. Thus, with regard to article 24, they may
provide that the award, which shall remain secret for a
time, shall be communicated to the parties without hav-
ing been read in open court. They may also lay down
that the award shall be signed by the President only.
With regard to article 25, they may exclude the right
of the arbitrators to append dissenting opinions. What
the parties cannot do is to adopt a procedure or solu-
tions which may result at this late stage, in the frus-
tration of the arbitration or its purpose. Thus, with
regard to article 28, they cannot validly provide that if
they do not agree on the interpretation of the award
the latter shall be without effect.

52. The examples referred to above are, it is hoped,
sufficient to bring into relief what is an essential fea-
ture of this draft on arbitral procedure, namely, that
subject to the overriding purpose of arbitration, which
purpose is to achieve a binding settlement between the
parties independent of the will of any single one of
them, the autonomous will of the parties is the basis
of arbitration both in the matter of the existence of the
obligation to arbitrate and the procedure calculated to
give effect thereto. It may be asked why, if as a rule
the constitution of the tribunal and its procedure are
a function of the will of the parties, it was thought
necessary in some cases to provide so expressly. The
answer is that in some cases the solution adopted in
the draft is necessarily couched in terms of regulations
so detailed and explicit that, unless its apparent rigidity
is modified by express reference to the possibility of an
alternative solution by the parties, it may create the
impression of being invariably obligatory. This was
not the intention of the Commission.

V. ACTION RECOMMENDED WITH REGARD
TO THE DRAFT

53. In the matter of the final drafts adopted by the
Commission, its Statute provides, in article 16 (/), with
regard to final drafts falling under the head of pro-
gressive development of international law, that " the
Commission shall submit the draft so adopted with its
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recommendations through the Secretary-General to the
General Assembly ". With regard to final drafts falling
within the purview of codification of international law,
article 22 of the Statute provides that after having
taken into consideration the comments of governments
" the Commission shall prepare a final draft and
explanatory report which it shall submit with its
recommendations through the Secretary-General to the
General Assembly". Article 23, paragraph 1, of the
Statute provides as follows:

" The Commission may recommend to the General
Assembly:

" (a) To take no action, the report having already
been published;

" (b) To take note of or adopt the report by reso-
lution;

" (c) To recommend the draft to Members with
a view to the conclusion of a convention;

" (d) To convoke a conference to conclude a
convention."

54. As pointed out above, the present final draft of
the Commission falls within the category both of the
progressive development and the codification of inter-
national law. It is probable that the same cumulation
of functions must apply, in varying proportions, to
other aspects of the work of the Commission. Thus, the
position is similar with respect to the questions of the
continental shelf and of statelessness covered by chap-
ters III and IV of the report. So far as recommenda-
tions proposed by the Commission are concerned, it
seems to matter little whether a final draft falls within
the category of development or that of codification.
While article 23 of the Statute, as quoted above, speci-
fies the kind of recommendations which the Commis-
sion may make to the General Assembly on any given
subject, article 16 (/) refers to recommendations
generally. There seems to be no reason for any differen-
tiation between the two kinds of recommendation.
Neither does it appear that any such differentiation was
intended.

55. In the opinion of the Commission the final draft
on arbitral procedure as adopted calls for action, on
the part of the General Assembly, contemplated in
paragraph (c) of article 23 of the Statute of the Com-
mission, namely, " to recommend the draft to Mem-
bers with a view to the conclusion of a convention ".
The Commission makes a recommendation to that
effect.

56. The Commission believes, in the light of its study
of the subject over a period of years, that a convention
on arbitral procedure, on the basis formulated in the
Commission's final draft, is highly desirable. While it
is to be hoped that the activity and the jurisdiction of
the International Court of Justice will substantially
increase, it is clear, in the light of experience, that
international arbitration will continue to constitute a
widely accepted means of pacific settlement through
binding decisions based on law. Moreover, if and when
the work of the Court increases, settlement through
arbitration — especially of such disputes which are of
limited compass and which require speedy adjudication
— will increasingly recommend itself to governments.
This being so, it seems of importance to the cause of

international pacific settlement and of the authority of
international law that the law on the subject should be
clarified and supplemented with the view to rendering
international arbitration as workable, as effective, and
as removed from the danger of frustration by unilateral
action as possible. It is no less important to provide
safeguards for maintaining the character of interna-
tional arbitration as a procedure based on law and as
independent in its progress of any influence of the
governments bound by the obligation, voluntarily
undertaken, to settle by arbitration an existing dispute
or future disputes. At the same time it is no less
important to maintain the autonomous nature of
arbitration as created in the first instance by the
will of the parties who, subject to the safeguards as
indicated, must be given the opportunity of having
the dispute decided by judges of their own choice
and by a flexible procedure best suited to the require-
ments of a particular dispute or any particular disputes.
The present final draft aims at giving effect to these
purposes of international arbitration.

VI. TEXT OF THE DRAFT

57. The final draft on arbitral procedure, as adop-
ted * by the Commission at its 232nd meeting, read as
follows:

DRAFT CONVENTION ON ARBITRAL PROCEDURE

CHAPTER I

The undertaking to arbitrate

Article 1

1. An undertaking to have recourse to arbitration
may apply to existing disputes or to disputes arising
in the future.

2. The undertaking shall result from a written in-
strument, whatever the from of the instrument may
be.

3. The undertaking constitutes a legal obligation
which must be carried out in good faith.

Article 2

1. If, prior to the constitution of an arbitral tri-
bunal, the parties to an undertaking to arbitrate
disagree as to the existence of a dispute, or as to
whether an existing dispute is within the scope of the
obligation to have recourse to arbitration, such
preliminary question may, in the absence of agree-
ment between the parties upon another procedure,

* Mr. Gilberto Amado voted against several articles
lor reasons expressed in the course of the discussion.
Mr. F. ]. Kozhevnikov declared that, for reasons he had
frequently given in the course of the discussion, he had
voted against the final draft on arbitral procedure as a
whole, and also against the chapter of the report accom-
panying the draft, which was in the nature of a commen-
tary, and, in his opinion, in many instances a one-sided
commentary. Mr. J. Zourek declared that he had
voted against the draft as a whole and against chapter
two of the report, which formed a commentary on it, for
reasons he had given in the course of the discussion.
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be brought before the International Court of Jus-
tice by application of either party. The decision
rendered by the Court shall be final.

2. In its decision on the question, the Court may
prescribe the provisional measures to be taken for
the protection of the respective interests of the
parties pending the constitution of the arbitral tribunal.

CHAPTER II

Constitution of the tribunal

Article 3

1. Within three months from the date of the request
made for the submission of the dispute to arbitration,
or from the date of the decision of the International
Court of Justice in pursuance of article 2 , paragraph 1,
the parties to an undertaking to arbitrate shall proceed
to constitute the arbitral tribunal by appointing a
sole arbitrator or several arbitrators in accordance
with the compromis referred to in article 9 or with
any other instrument embodying the undertaking to
arbitrate.

2. If a party fails to make the necessary appoint-
ments under the preceding paragraph within three
months, the appointment shall be made by the Presi-
dent of the International Court of Justice at the
request of the other party. If the President is pre-
vented from acting or is a national of one of the
parties, the appointments shall be made by the Vice-
President. If the Vice-President is prevented from
acting or is a national of one of the parties, the appoint-
ments shall be made by the oldest member of the
Court who is not a national of either party.

3. The appointments referred to in paragraph 2
shall be made in accordance with the provisions of
the compromis or of any other instrument embodying
the undertaking to arbitrate. In the absence of such
provisions the composition of the tribunal shall be
determined, after consultation with the parties, by
the President of the International Court of Justice
or the judge acting in his place.

4. In cases where provision is made for the choice
of a president of the tribunal by the other arbitrators,
the tribunal shall be deemed constituted when the
president is selected. If the president has not been
chosen within two months of the appointment of the
other arbitrators, he shall be designated in the manner
prescribed in paragraph 2.

Article 4

1. The parties having recourse to arbitration shall
constitute a tribunal which may consist of one or
more arbitrators.

2. Subject to the circumstances of the case, the
arbitrators should be chosen from among persons of
recognized competence in international law.

Article 5

1. Once the tribunal has been constituted, its com-
position shall remain unchanged until the award
has been rendered.

2. A party may, however, replace an arbitrator
appointed by it, provided that the tribunal has not
yet begun its proceedings. An arbitrator may not be
replaced during the proceedings before the tribunal
except by agreement between the parties.

3. The proceedings are deemed to have begun
when the President or sole arbitrator has made the
first order concerning written or oral proceedings.

Article 6

Should a vacancy occur on account of death or
incapacity of an arbitrator or, prior to the com-
mencement of proceedings, the resignation of an
arbitrator, the vacancy shall be filled by the method
laid down for the original appointment.

Article 7

1. Once the proceedings before the tribunal have
begun, an arbitrator may withdraw only with the
consent of the tribunal. The resulting vacancy shall
be filled by the method laid down for the original
appointment.

2. Should the withdrawal take place without the
consent of the tribunal, the resulting vacancy shall
be filled, at the request of the tribunal in the manner
provided for in paragraph 2 of article 3.

Article 8

1. A party may propose the disqualification of one
of the arbitrators on account of a fact arising sub-
sequently to tke constitution of the tribunal. It may
propose the disqualification of one of the arbitrators
on account of a fact arising prior to the constitution
of the tribunal only if it can show that the appointment
was made without knowledge of that fact or as a
result of fraud. In either case, the decision shall be
taken by the other members of the tribunal.

2. In the case of a sole arbitrator the question of
disqualification shall be decided by the International
Court of Justice on the application of either party.

3. The resulting vacancies shall be filled, at the
request of the tribunal in the manner provided for in
paragraph 2 of article 3.

CHAPTER III

The compromis

Article 9

Unless there are prior agreements which suffice
for the purpose, the parties having recourse to arbi-
tration shall conclude a compromis which shall specify:

(a) The subject matter of the dispute;
(6) The method of constituting the tribunal and

the number of arbitrators;
(c) The place where the tribunal shall meet.

In addition to any other provisions deemed desirable
by the parties, the compromis may also specify the
following:
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(1) The law to be applied by the tribunal, and
the power, if any, of the tribunal to make recommen-
dations to the parties;

(3) The procedure to be followed by the tribunal;
(4) The number of members constituting a quo-

rum for the conduct of the proceedings;
(5) The majority required for the award;
(6) The time limit within which the award shall be

rendered;

(7) The right of members of the tribunal to attach
dissenting opinions to the award;

(8) The appointment of agents and counsel;
(9) The languages to be employes in the proceedings

before the tribunal; and
(10) The manner in which the costs and expenses

shall be divided.

Article 10

1. When the undertaking to arbitrate contains pro-
visions which seem sufficient for the purpose of a
compromis and the tribunal has been constituted,
either party may submit the dispute to the tribunal
by application. If the other party refuses to answer
the application on the ground that the provisions
above referred to are insufficient, the tribunal shall
decide whether there is already sufficient agreement
between the parties on the essential elements of a
compromis as set forth in article 9 to enable it to
proceed with the case. In the case of an affirmative
decision the tribunal shall prescribe the necessary
measures for the continuation of the proceedings.
In the contrary case the tribunal shall order the parties
to conclude a compromis within such time limit as
the tribunal will consider reasonable.

2. If the parties fail to agree on a compromis within
the time limit fixed in accordance with the preceding
paragraph, the tribunal shall draw up the compromis.

3. If neither party claims that the provisions of
the undertaking to arbitrate are sufficient for the
purposes of a compromis and the parties fail to agree
on a compromis within three months after the date
on which one of the parties has notified the other of
its readiness to conclude the compromis, the tribunal,
at the request of the said party, shall draw up the
compromis.

CHAPTER IV

Powers of the tribunal

Article 11

The tribunal, which is the judge of its own compe-
tence, possesses the widest powers to interpret the
compromis.

Article 12

1. In the absence of any agreement between the
parties concerning the law to be applied, the tribunal
shall be guided by Article 38, paragraph 1, of the
Statute of the International Court of Justice.

2. The tribunal may not bring in a finding of non
liquet on the ground of the silence or obscurity of
international law or of the compromis.

Article 13

1. All questions shall be decided by a majority of
the tribunal.

2. In the absence of any agreement between the
parties concerning the procedure of the tribunal,
the tribunal shall be competent to formulate its rules
of procedure.

Article 14

The parties are equal in any proceedings before
the tribunal.

Article 15

1. The tribunal shall be the judge of the admis-
sibility and the weight of the evidence presented to it.

2. The parties shall co-operate with the tribunal
in the production of evidence and shall comply with
the measures ordered by the tribunal for this purpose.
The tribunal shall take note of the failure of any
party to comply with its obligations under this paragraph.

3. The tribunal shall have the power at any stage
of the proceedings to call for such evidence as it may
deem necessary.

4. At the request of either party, the tribunal may
visit the scene with which the case before it is con-
nected, provided that the requesting party offers to
pay the costs.

Article 16

The tribunal shall decide on any incidental or addi-
tional claims or counter-claims arising directly out
of the subject-matter of the dispute.

Article 17

The tribunal, or in case of urgency its president
subject to confirmation by the tribunal, shall have
the power to prescribe, at the request of one of the
parties and if circumstances so require, any provi-
sional measures to be taken for the protection of
the respective interests of the parties.

Article 18

When, subject to the control of the tribunal, the
agents and counsel have completed their presentation
of the case, the proceedings shall be formally declared
closed.

Article 19

The deliberations of the tribunal, which should be
attended by all of its members, shall remain secret.

Article 20

1. Whenever one of the parties does not appear
before the tribunal, or fails to defend its case, the
other party may call upon the tribunal to decide in
favour of its claim.
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2. In such case, the tribunal may render an award
if it is satisfied that it has jurisdiction and that the
claim is well-founded in fact and in law.

Article 21

1. Discontinuance of proceedings by the claimant
party may not be accepted by the tribunal without
the consent of the respondent.

2. If the case is discontinued by agreement between
the parties, the tribunal shall take note of the fact.

Article 22

Tha tribunal may take note of a settlement reached
by the parties. At the request of the parties, it may
embody the settlement in an award.

CHAPTER V

The award

Article 23

The award shall be rendered within the period
fixed by the compromis unless the tribunal, with the
consent of either party, decides to extend the period
fixed in the compromis.

Article 24

1. The award shall be drawn up in writing. It shall
contain the names of the arbitrators and shall be signed
by the president and the members of the tribunal
who have voted for it.

2. The award shall state the reasons on which it is
based.

3. The award is rendered by being read hi open
court, the agents of the parties being present or duly
summoned to appear.

4. The award shall immediately be communicated
to the parties.

Article 25

Subject to any contrary provision in the compromis,
any member of the tribunal may attach to the award
his separate or dissenting opinion.

Article 26

The award is binding upon the parties when it is
rendered. It must be carried out in good faith.

Article 27

Within a month after the award has been rendered
and communicated to the parties, the tribunal, either
of its own accord or at the request of either party,
shall be entitled to rectify any clerical, typographical
or arithmetical error or errors of the same nature
apparent on the face of the award.

Article 28

1. Any dispute between the parties as to the meaning
and scope of the award may, at the request of either

party and within one month of the rendering of the
award, be submitted to the tribunal which rendered
the award. A request for interpretation shall stay exe-
cution of the award pending the decision of the tri-
bunal on the request.

2. If, for any reason, it is impossible to submit
the dispute to the tribunal which rendered the award,
and if the parties have not agreed otherwise within
three months, the dispute may be referred to the Inter-
national Court of Justice at the request of either
party.

CHAPTER VI

Revision

Article 29

1. An application for the revision of the award
may be made by either party on the ground of the
discovery of some fact of such a nature as to have
a decisive influence on the award, provided that
when the award was rendered that fact was unknown
to the tribunal and to the party requesting revision
and that such ignorance was not due to the negligence
of the party requesting revision.

2. The application for revision must be made with-
in six months of the discovery of the new fact and
in any case •within ten years of the rendering of the
award.

3. In the proceedings for revision the tribunal
shall, in the first instance, make a finding as to the
existence of the alleged new fact and rule on the
admissibility of the application. If the tribunal finds
the application admissible it shall then decide on the
merits of the dispute.

4. The application for revision shall be made to the
tribunal which rendered the award. If, for any rea-
son, it is not possible to make the application to that
tribunal, the application may, unless the parties agree
otherwise, be made to the International Court of
Justice, by either party.

CHAPTER VII

Annulment of the award

Article 30

The validity of an award may be challenged by
either party on one or more of the following grounds:

(a) That the tribunal has exceeded its powers;
( i ) That there was corruption on the part of a

member of the tribunal;
(c) That there has been a serious departure from

a fundamental rule of procedure, including failure
to state the reasons for the award.

Article 31

1. The International Court of Justice shall be com-
petent, on the application of either party, to declare
the nullity of the award on any of the grounds set
out in the preceding article.
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2. In cases covered by paragraphs (a) and (c)
of article 30 the application must be made within
sixty days of the rendering of the award and in the
case covered by paragraph (6) within six months.

3. The application shall stay execution unless
otherwise decided by the Court.

Article 32

If the award is declared invalid by the Interna-
tional Court of Justice, the dispute shall be submitted
to a new tribunal to be constituted by agreement of
the parties, or, failing such agreement, in the manner
provided in article 3.

Chapter III

Regime of the high seas

I. INTRODUCTORY

58. At its first session held in 1949, the International
Law Commission elected Mr. J. P. A. Francois as
Special Rapporteur to study the question of the regime
of the high seas. At its second session, held in 1950,
the Commission considered a report (A/CN. 4/17) by
Mr. Francois on the subject. In the report of the
Commission submitted the same year to the General
Assembly, at its fifth session,5 the Commission surveyed
the various questions falling within the scope of the
general topic of the regime of the high seas such as
nationality of ships, safety of life at sea, slave trade,
submarine telegraph cables, resources of the high seas,
right of pursuit, right of approach, contiguous zones,
sedentary fisheries, and the continental shelf. On the
basis of a second report of the special rapporteur
(A/CN. 4/42) most of these questions were reviewed at
the third session in 1951 at which, in addition, the
Commission adopted draft articles on the continental
shelf and the following subjects relative to the high
seas: resources of the sea, sedentary fisheries, and
contiguous zones.'

59. At its fifth session, the Commission examined
once more, in the light of comments of governments,
the provisional draft articles adopted at the third ses-
sion. Final drafts were prepared on the following
questions: (1) continental shelf; (ii) fishery resources of
the high seas; (iii) contiguous zone. For reasons ex-
plained below in paragraph 71, the question of seden-
tary fisheries has not been covered in a separate article
or articles. It is hoped that the other questions relat-
ing to the high seas may, in the course of the next
few years, receive further study with the view to being
embodied in drafts to be finally submitted to the
General Assembly. The result will be the codification
of the law covering the entire field of the regime of the
high seas as well as proposals for the further develop-
ment of that part of international law.

60. In its work on the subject the Commission de-
rived considerable assistance from a collection, in two
volumes, published in 1951 and 1952 by the Division
for the Development and Codification of International
Law of the Legal Department of the Secretariat and
entitled " Laws and Regulations on the Regime of the
High Seas."

II. THE CONTINENTAL SHELF

A

Draft articles on the continental shelf

61. As stated above in paragraph 58, at its third
session held in 1951 the Commission adopted draft
articles, with accompanying comment, on the conti-
nental shelf.7 Subsequent to the third session the special
rapporteur re-examined these articles in the light of
observations received from the following governments:
Belgium, Brazil, Chile, Denmark, Ecuador, Egypt,
France, Iceland, Israel, the Netherlands, Norway, the
Philippines, Sweden, Syria, the Union of South Africa,
the United Kingdom of Great Britain and Northern
Ireland, the United States of America, Yugoslavia.
The observations of governments are reproduced in
Annex II to the present report. In March 1953, the
special rapporteur submitted a further report on the
subject (A/CN. 4/60). The Commission examined
the report in the course of its fifth session at its
195th to 206th, 210th and 215th meetings.

62. The Commission adopted, at its 234th meeting,
the following draft articles on the continental shelf:8

Article 1

As used in these articles, the term "continental
shelf" refers to the sea-bed and subsoil of the sub-
marine areas contiguous to the coast, but outside
the area of the territorial sea, to a depth of two hun-
dred metres.

Article 2

The coastal State exercises over the continental
shelf sovereign rights for the purpose of exploring
and exploiting its natural resources.

Article 3

The rights of the coastal State over the continental
shelf do not affect the legal status of the superjacent
waters as high seas.

Article 4

The rights of the coastal State over the continental
shelf do not affect the legal status of the airspace
above the superjacent waters.

6 See Official Records of the General Assembly, Fifth
Session, Supplement No. 12 (A/1316), Part VI, Chapter III.

6 See the report of the Commission covering the work of
its third session, Official Records of the General Assembly,
Sixth Session, Supplement No. 9 (A/1858), Chapter VII
and annex.

' Ibid.
8 Mr. Kozhevnikov declared that, in voting for the

draft articles on the continental shelf, he wished to enter
a reservation in respect of articles 7 and 8, to which he
was opposed in principle for the reasons he had stated
during the discussion. Mr. Zourek declared that although
he had voted for the draft as a whole, he was opposed
to articles 7 and 8, for reasons he had explained during
the discussion. Mr. Hsu and Mr. Scelle declared that
they had voted against the draft articles on the continen-
tal shelf for reasons explained during the discussion.
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Article 5

Subject to its right to take reasonable measures
for the exploration of the continental shelf and the
exploitation of its natural resources, the coastal State
may not prevent the establishment or maintenance
of submarine cables.

Article 6

1. The exploration of the continental shelf and the
-exploitation of its natural resources must not result
in any unjustifiable interference with navigation,
fishing or fish production.

2. Subject to the provisions of paragraphs 1 and 5
of this article, the coastal State is entitled to construct
and maintain on the continental shelf installations
necessary for the exploration and exploitation of its
natural resources and to establish safety zones at a
reasonable distance around such installations and
to take in those zones measures necessary for their
protection.

3. Such installations, though under the jurisdic-
tion of the coastal State, do not possess the status
of islands. They have no territorial sea of their own
and their presence does not affect the delimitation
of the territorial sea of the coastal State.

4. Due notice must be given of any such installa-
tions constructed, and due means of warning of the
presence of such installations must be maintained.

5. Neither the installations themselves, nor the said
safety zones around them may be established in
narrow channels or on recognized sea lanes essential
to international navigation.

Article 7

1. Where the same continental shelf is contiguous
to the territories of two or more States whose coasts
are opposite to each other, the boundary of the con-
tinental shelf appertaining to such States is, in the
absence of agreement between those States or unless
another boundary line is justified by special cir-
cumstances, the median line every point of which
is equidistant from the base lines from which the
width of the territorial sea of each country is measured.

2. Where the same continental shelf is contiguous
to the territories of two adjacent States, the boundary
of the continental shelf appertaining to such States
is, in the absence of agreement between those States
or unless another boundary line is justified by special
circumstances, determined by application of the prin-
ciple of equidistance from the base lines from which
the width of the territorial sea of each of the two
countries is measured.

Article 8

Any disputes which may arise between States
concerning the interpretation or application of these
articles should be submitted to arbitration at the
request of any of the parties.

63. While adhering to the basic considerations which
underlay the articles provisionally adopted in 1951, the

Commission has now departed in various respects from
its preliminary draft. It did so having regard to replies
received from governments; the views enunciated on
the subject by writers and learned societies; and its
own study and discussion of the problems involved.
The nature of these changes is indicated below in
connexion with the comments on the articles as finally
adopted.9

B

Comments on the draft articles
(i) The concept of the continental shelf as used in the

articles

64. In defining, for the purpose of the articles adopt-
ed, the term " continentil shelf" as referring " to
the seabed and subsoil of the submarine areas contiguous
to the coast, but outside the area of the territorial sea,
to a depth of two hundred metres ", the Commission
abandoned the criterion of exploitability adopted
in 1951 in favour of that of a depth of two hundred
metres as laid down in article 1 of the present draft.
The relevant passage of article 1 as adopted in 1951
referred to the area " where the depth of the superjacent
waters admits of the exploitation of the natural re-
sources of the seabed andsubsoil".Some members of the
Commission favoured the retention of the text adopted
in 1951 for the reason, inter alia, that it is more in
accordance with the purpose of the draft not to adopt
a fixed limit for the continental shelf but to let the
territorial extension of the exercise of the powers given
the coastal State depend on the practical possibilities
of exploitation. The Commission, following the con-
siderations adduced by the special rapporteur in the
light of observations of certain governments, has come
to the conclusion that the text previously adopted does
not satisfy the requirement of certainty and that it is
calculated to give rise to disputes. On the other hand,
the limit of two hundred metres — a limit which is at
present sufficient for all practical needs — has been
fixed because it is at that depth that the continental
shelf, in the geological sense, generally comes to an end.
It is there that the continental slope begins and falls
steeply to a great depth. The text thus adopted is not
wholly arbitrary for, as already stated, it takes into
account the practical possibilities, so far as they can be
foreseen at present, of exploration and exploitation.
Such unavoidable element of arbitrariness as is con-
tained in that text is litigated by the rule formulated
below in paragraph 66 which covers to a large extent
the case of those States whose waters surrounding the
coast reach a depth of two hundred metres at a very
short distance form the coast.

65. While adopting, to that extent, the geographical
test of the continental shelf as the basis of the juridical
concept of the term, the Commission in no way holds
that the existence of the continental shelf in its geo-
graphical configuration as generally understood, is
essential for the exercise of the rights of the coastal
State as defined in these articles. Thus, if, as is the
case in the Persian Gulf, the submarine areas never

» Mr. Yepes voted against this paragraph of the report
for reasons explained in the summary record of the 233rd
meeting.
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reach the depth of two hundred metres, that fact is
irrelevant for the purposes of article 1. The limit there
laid down is the maximum limit. It does not rule out
from the operation of the articles shallow submarine
areas which are contiguous to the coast and which do
not attain the depth of two hundred metres. The
Commission considered the possibility of adopting a
term other than " continental shelf ", seeing that in
this respect as wel) as in the cases referred to in the
following paragraph, it departed from the strict geo-
logical connotation of the term. However, it was
considered that, in particular, the wide acceptance of
that term in the literature counselled its retention.

66. Similarly, while adhering in general to the geo-
graphical description and characteristics of the con-
tinental shelf, the Commission envisages the possibility
and the desirability of reasonable modifications, in
proper cases, of the text thus adopted. Thus, although
the depth of two hundred metres as a limit of the
continental shelf must be regarded as the general rule,
it is a rule which is subject to equitable modifications
in special cases in which submerged areas, of a depth less
than two hundred metres, situated in considerable
proximity to the coast are separated by a narrow chan-
nel deeper than two hundred metres from the part of
the continental shelf adjacent to the coast. Such shal-
low areas must, in these cases, be considered as conti-
guous to that part of the shelf. It would be for the
State relying on this exception to the general rule to
establish its claim to an equitable modification of the
rule. In case of dispute, it must be a matter for arbi-
tral determination whether a shallow submarine area
falls within the rule as here formulated. Some such
modification of the general rule is necessary in order
to meet the objection that the mechanical reliance on
the geological notion of the continental shelf may result
in an inequality of treatment of some States as com-
pared with others.

67. The expression " continental shelf" does not
imply that it refers exclusively to continents in the
current connotation of that term. It covers also the
submarine areas contiguous to islands.

(ii) The nature of the rights of the coastal State

68. While article 2, as provisionally formulated in
1951, referred to the continental shelf as " subject to
the exercise by the coastal State of control and jurisdic-
tion for the purpose of exploring it and exploiting its
natural resources ", the article as now formulated lays
down that " the coastal State exercises over the conti-
nental shelf sovereign rights for the purpose of explor-
ing and exploiding its natural resources ". The formu-
lation thus adopted takes into account the views of
those members of the Commission who attached impor-
tance to maintaining the language of the original draft
and those who considered that the expression " rights
of sovereignty " should be adopted. In adopting the
article in its present formulation the Commission de-
sired to avoid language lending itself to interpreta-
tions alien to an object which the Commission considers
to be of decisive importance, namely, safeguarding the
principle of the full freedom of the superjacent sea and
the airspace above it.

69. On the other hand, the text as now adopted
leaves no doubt that the rights conferred upon the
coastal State cover all rights necessary for and con-
nected with the exploration and the exploitation of the-
natural resources of the continental shelf. These rights,
comprise full control and jurisdiction and the right to
reserve exploitation and exploration for the coastal'
State or its nationals. Such rights include jurisdiction
in connexion with suppression of crime.

70. The Commission decided, after considerable
discussion, to retain the term " natural resources " as.
distinguished from the more limited term " mineral
resources ". In its previous draft the Commission only
considered mineral resources, and certain members
proposed adhering to that course. The Commission,,
however, came to the conclusion that the products of
sedentary fisheries, in particular to the extent that
they were natural resources permanently attached ta
the bed of the sea, should not be outside the scope of
the regime adopted and that this aim could be achieved
by using the term " natural resources ". It is clearly
understood, however, that the rights in question do not
cover so-called bottom-fish and other fish which,,
although living in the sea, occasionally have their
habitat at the bottom of the sea or are bred there.
Nor do these rights cover objects such as wrecked
ships and their cargoes (including bullion) lying on the
sea-bed or covered by the sand of the subsoil.

71. Neither, in the view of the Commission, can the
exclusive rights of the coastal State be exercised in a
manner inconsistent with existing rights of nationals
of other States with regard to sedentary fisheries.
Any interference with such rights, when unavoidably
necessitated by the requirements of exploration and
exploitation of natural resources, is subject to rules of
international law ensuring respect of the rights of
aliens. However, apart from the case of such existing
rights, the sovereign rights of the coastal State over
its continental shelf cover also sedentary fisheries.
It may be added that this was the reason why the
Commission did not think it necessary to retain, among
the articles devoted to the resources of the sea, an
article in sedentary fisheries. The Commission envis-
aged the possibility that shallow areas rendering
possible the exploitation of sedentary fisheries may
exist outside the continental shelf. However, that
possibility was considered to be at present too theo-
retical to necessitate separate treatment.

72. The rights of the coastal State over the continen-
tal shelf are independent of occupation, actual or
fictional, and of any formal assertion of those rights.

73. The Commission does not deem it necessary to
elaborate the question of the nature and of the legal
basis of the sovereign rights attributed to the coastal
State. The considerations relevant to this matter
cannot be reduced to a single factor. In particular, it
is not possible to base the principle of the sovereign
rights of the coastal State exclusively on recent practice
for there is no question, in the present case, of giving
the authority of a legal rule to a unilateral practice
resting solely upon the will of the States concerned.
However, that practice itself is considered by the
Commission to be supported by considerations of legal
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principle and convenience. In particular, once the
sea-bed and the subsoil have become the object of
active interest to States with the view to the explora-
tion and exploitation of their resources, it is not
practicable to treat them as res nullius, i.e., capable of
being acquired by the first occupier. It is natural
that coastal States should resist any such solution.
Moreover, in most cases the effective exploitation of
natural resources must depend on the existence of
installations on the territory of the coastal State.
Neither is it possible to disregard the phenomenon of
geography, whether that phenomenon is described as
propinquity, contiguity, geographical continuity, ap-
purtenance or identity of the submarine areas in
•question with the non-submerged contiguous land. All
these considerations of general utility provide a suffi-
cient basis for the principle of sovereign rights of the
coastal State as now formulated by the Commission.
As already stated, that principle is in no way incompa-
tible with the principle of the freedom of the sea.

74. While, for the reasons stated, as well as having
regard to practical considerations, the Commission has
been unable to countenance the idea of the interna-
tionalization of the submarine areas comprised in the
concept of the continental shelf, it has not discarded
the possibility of the creation of an international
agency charged with scientific research and guidance
with the view to promoting, in the general interest,
the most efficient use of submarine areas. It is possible
that some such body may be set up within the frame-
work of an existing international organization.

(iii) The sovereign rights of the coastal State and the
freedom of the seas and of the airspace above them

75. Some of the principal articles on the continental
shelf as formulated by the Commission are devoted to
the provision of safeguards for the freedom of the
seas in relation to the sovereign rights of the coastal
State over the continental shelf. Thus, articles 3 and 4
lay down that the rights of the coastal State over the
continental shelf do not affect the legal status of the
superjacent waters as high seas or of the airspace above
the superjacent waters. These articles, which are
couched in categorical terms, are self-explanatory.
For the articles on the continental shelf are intended
as laying down the regime of the continental shelf
only as subject to and within the orbit of the para-
mount principle of the freedom of the seas and of the
airspace above them. No modification of or exceptions
from that principle are admissible unless expressly
provided for in the various articles.

76. The same considerations apply to the sea-bed.
Although the sea-bed is subject to the sovereign rights
of the coastal State, for the purpose of the exploration
and exploitation of its natural resources, the principle
of the freedom of the seas and its legal status must be
respected in that sphere, inasmuch as the coastal State
must not prevent the establishment or maintenance of
submarine cables by nationals of other States. That
provision is designed to prevent either arbitrary pro-
hibition or discrimination against foreign nationals. It
is not otherwise intended to impair the right of the
coastal State to take measures reasonably necessary for
the exploration of the continental shelf and the exploi-

tation of its natural resources. At a previous session
the Commission considered whether this provision
ought to be extended to pipelines on the continental
shelf. Such pipelines might necessitate the installation
of pumping stations which might interfere with the
exploitation of the subsoil even more than cables.
However, the question was considered too remote to
require regulation for the time being.

77. While articles 3 and 4 lay down in general terms
the basic rule of the unaltered legal status of the super-
jacent sea and the air above it, article 6 applies that
basic rule to the main manifestations of the freedom
of the seas, namely, the freedom of navigation and
fishing. Paragraph 1 of that article lays down that the
exploration of the continental shelf must not result in
any unjustifiable interference with navigation, fishing
or fish production. It will be noted, however, that
what the article prohibits is not any kind of interference
but only unjustifiable interference. The manner and
the significance of that qualification were the subject of
prolonged discussion in the Commission. The pro-
gressive development of international law, which takes
place against the background of established rules,
must often result in the modification of those rules by
reference to new interests or needs. The extent of that
modification must be determined by the relative
importance of the needs and interests involved. To
lay down, therefore, that the exploration and exploita-
tion of the continental shelf must never result in any
interference whatsoever with navigation and fishing
might result in many cases in rendering somewhat
nominal both the sovereign rights of exploration and
exploitation and the very purpose of the articles as
adopted. The case is clearly one of assessment of the
relative importance of the interests involved. Inter-
ference, even if substantial, with navigation and
fishing might, in some cases, be justified. On the
other hand, interference even on an insignificant scale
would be unjustified if unrelated to reasonably
conceived requirements of exploration and exploitation
of the continental shelf. While, in the first instance,
the coastal State must be the judge of the reasonable-
ness — of the justification — of the measures adopted,
in case of dispute the matter must be settled on the
basis of article 8 which governs the settlement of all
disputes regarding the interpretation of application of
the articles.

78. The same considerations apply and explain the
provisions of article 6, in paragraphs 2 to 5, relating to
installations necessary for the exploration and exploi-
tation of the continental shelf as well as of safety zones
around such installations and the measures necessary to
protect them. They, too, are subject to the overriding
prohibition of unjustified interference with freedom of
fishing and navigation. Although the Commission did
not consider it essential to specify the size of the safety
zones, it believes that, generally speaking, a radius of
five hundred metres is sufficient for the purpose. With
regard to notice to be given, in accordance with para-
graph 4 of article 6, of " installations constructed ",
the obligation in question refers primarily to installa-
tions already completed. There is in principle no duty
to disclose in advance plans relating to contemplated
construction of installations. However, in cases in
which the actual construction of provisional installa-
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tions is likely to interfere with navigation, due means of
warning must be maintained in the same way as in
the case of installations already completed and, as
far as possible, due notice must be given.

79. With regard to the general status of installations
it has been thought useful to lay down expressly, in
paragraph 3 of article 6, that they do not possess the
status of islands and that the coastal State is not
entitled to claim for the installations any territorial
waters of their own or to treat them as relevant for
the delimitation of territorial waters. In particular,
they cannot be taken into consideration for the purpose
of determining the base-line. On the other hand,
the installations are under the jurisdiction of the
coastal State for the purpose of maintaining order
and of the civil and criminal competence of its courts.

80. While generally the Commission, by formulating
the test of unjustifiable interference, thought it
advisable to eliminate any semblance of rigidity in
adapting the existing principle of the freedom of the
sea to what is an essentially novel situation, it thought
it desirable to rule out expressly any right of interfe-
rence with navigation in certain areas of the sea.
These areas are defined in paragraph 5 of article 6 as
narrow channels or recognized sea lanes essential to
international navigation. They are understood to
include straits in the ordinary sense of the word.
The importance of these areas for the purpose of inter-
national navigation is such as to preclude, in conformity
with the tests of equivalence and relative importance
of the interests involved, the construction therein of
installations or the maintenance of safety zones even
if such installations or zones are necessary for the
exploration or exploitation of the continental shelf.

(iv) Delimitation of the boundaries of the continental shelf

81. In the matter of the delimitation of the boun-
daries of the continental shelf the Commission was in
the position to derive some guidance from proposals
made by the committee of experts on the delimitation
of territorial waters.10 In its provisional draft, the
Commission, which at that time was not in possession
of requisite technical and expert information on the
matter, merely proposed that the boundaries of the
continental shelf contiguous to the territories of
adjacent States should be settled by agreement of the
parties and that, in the absence of such agreement,
the boundary must be determined by arbitration
ex aequo et bono. With regard to the boundaries of the
continental shelf of States whose coasts are opposite
to each other, the Commission proposed the median
line — subject to reference to arbitration in cases in
which the configuration of the coast might give rise
to difficulties in drawing the median line.

82. Having regard to the conclusions of the commit-
tee of experts referred to above, the Commission now
felt in the position to formulate a general rule, based
on the principle of equidistance, applicable to the boun-
daries of the continental shelf both of adjacent States
and of States whose coasts are opposite to each other.
The rule thus proposed is subject to such modifications

10 See A/CN. 4/61/Add.l.

as may be agreed upon by the parties. Moreover, while
in the case of both kinds of boundaries the rule of equi-
distance is the general rule, it is subject to modification
in cases in which another boundary line is justified by
special circumstances. As in the case of the boundaries,
of coastal waters, provision must be made for depar-
tures necessitated by any exceptional configuration of
the coast, as well as the presence of islands or of navi-
gable channels. To that extent the rule adopted
partakes of some elasticity. In view of the general
arbitration clause of article 8, referred to below in
paragraphs 86 et seq., no special provision was consid-
ered necessary for submitting any resulting disputes
to arbitration. Such arbitration, while expected to
take into account the special circumstances calling;
for modification of the major principle of equidistance,
is not contemplated as arbitration ex aequo et bono.
That major principle must constitute the basis of the
arbitration, conceived as settlement on the basis of
law, subject to reasonable modifications necessitated
by the special circumstances of the case.

83. Without prejudice to the element of elasticity
implied in article 7, the Commission was of the opinion
that, where the same continental shelf is contiguous to
the territories of two adjacent States, the delimitation
of the continental shelf between them should be car-
ried out in accordance with the same principles as
govern the delimitation of the territorial waters
between the two States in question.

84. It should, however, be noted that certain mem-
bers of the Commission considered that it would be
premature to apply for the purposes of delimiting the
continental shelf the principles drawn up by the
committee of experts on the delimitation of territorial
waters, since those principles have not yet been
discussed by the Commission. In their opinion, the
proper course would be to provide that the boundaries
of the continental shelf contiguous to the territories
of two or more States should be determined by agree-
ment between the States concerned; and that in the
absence of such agreement, the resultant dispute
between them should be settled by one of the appro-
priate procedures for the peaceful settlement of
disputes.

85. It is understood that the use of the term " terri-
torial sea ", as distinguished from " territorial waters ",
in article 7 is provisional and that the question of the
terminology to be used in this and other cases in the
drafts prepared by the Commission will be determined
when the Commission adopts its final draft on the
regime of territorial waters. Reference may also be
made in this connexion to paragraph 108 below
regarding the provisional use of the term " base line ".

(v) Arbitral settlement of disputes

86. Unlike the preliminary draft, the final draft as
now proposed contains a general arbitration clause
providing that any disputes which may arise between
States concerning the interpretation or application of
the articles should be submitted to arbitration at the
request of any of the parties. The clause thus adopted
covers, in addition to any boundary disputes connected
with article 7, all disputes arising out of the exploration
or the exploitation of the continental shelf.
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87. In the view of the Commission, there are com-
pelling reasons which render essential a clause of this
nature. As already stated (see above, paragraph 68
et seq.) the articles on the continental shelf represent
an attempt to reconcile the established principles of
international law governing the regime of the high seas
with the recognition of the rights of the coastal State
over the continental shelf. Any such reconciliation,
based as it must be on the continuous necessity of
assessing the relative importance of the interests
involved, must leave room for a measure of elasticity
and discretion. Thus, it must often remain a question
for subjective appreciation, with the consequent possi-
bility of disputes, whether — in the words of para-
graph 1 of article 6 — the measures taken by the
coastal State for the exploration and exploitation of the
continental shelf constitute " unjustifiable " interfe-
rence with navigation or fishing; whether, according to
paragraph 2 of that article, the safety zones established
by the coastal State are at a " reasonable " distance
around the installations; whether, in the words of
paragraph 5 of that article, a sealane is a " recog-
nized " sea lane and whether it is " essential to
international navigation"; or whether the coastal
State, in preventing the establishment of submarine
cables, is, in fact, acting within the spirit of article 5
which makes such action permissible only if necessi-
tated by " reasonable " measures for the exploration
and exploitation of the continental shelf. The new
regime of the continental shelf, unless kept within
the confines of legality and of impartial determination
of its operation, may constitute a threat to the over-
riding principle of the freedom of the seas and to
peaceful relations between States. For these reasons,
it seems essential that States which are in dispute
concerning the exploration or exploitation of the
continental shelf should be under a duty to submit to
arbitration any disputes arising in this connexion.
It is for this reason that the Commission, although it
does not propose the adoption of a convention on the
continental shelf, thought it essential to establish the
principle of arbitration.

88. Certain members of the Commission were op-
posed to the insertion in the draft of a clause on com-
pulsory arbitration on the grounds that there was no
reason for imposing on States one only of the various
measures laid down in current international law,
and particularly in Article 33 of the Charter of the
United Nations, for the pacific settlement of interna-
tional disputes. They also pointed out that the inser-
tion of such a clause would make the draft unacceptable
to a great many States. Certain members raised the
further objection that such a clause would give any
contracting State the right to take action on any
pretext against the other contracting States by a
unilateral request to international tribunals, thus
increasing the possibility in present circumstances of
putting pressure on the weaker States and in effect
curtailing their independence.

89. The provision for arbitration as laid down in
article 8 does not exclude any other procedure agreed
upon by the parties as a means for the formal settle-
ment of the dispute. In particular, they may agree, in
matters of general importance, to refer the dispute to
the International Court of Justice.

90. Inasmuch as the articles on the continental shelf
cover generally its exploration and exploitation, arbi-
tration referred to in article 8 must be regarded as
applying to all disputes arising out of the exploration
or exploitation of the continental shelf and affecting
the international relations of the State concerned.
This will cover, for instance, disputes arising in con-
nexion with the existence of common deposits situated
across the surface boundaries of the submarine areas, a
problem which has arisen in some countries in the
relations of owners of adjoining oil deposits.

Action recommended in respect of the draft articles
on the continental shelf

91. The Commission recommends to the General
Assembly the adoption by resolution of this part of
the present report and the draft articles on the conti-
nental shelf incorporated therein.

III. FISHEBIES

92. The question of fisheries, under the title of
" Ressources of the sea ", has been under consideration
by the Commission as part of the general topic of the
regime of the high seas. Reference is made to the
introductory paragraphs of the present chapter for a
survey of the treatment of the subject by the Commis-
sion.

93. At its third session in 1951, the Commission
adopted provisionally the articles on resources of the
sea.11 During its fifth session, the Commission recon-
sidered these articles in the light of observations sent
by the following countries: Belgium, Brazil, Chile,
Denmark, Ecuador, France, Iceland, the Netherlands,
Norway, the Philippines, Sweden, Syria, the Union
of South Africa, the United Kingdom of Great Britain
and Northern Ireland, Yugoslavia. The observations
are reproduced in Annex II to the present report. The
Commission discussed the revision of the articles at
its 206th to 210th meetings.

94. The Commission adopted, at its 210th meeting,
the following three draft articles covering the basic
aspects of the international regulation of fisheries:

Article 1

A State whose nationals are engaged in fishing
in any area of the high seas where the nationals of
other States are not thus engaged, may regulate
and control fishing activities in such areas for the
purpose of protecting fisheries against waste or exter-
mination. If the nationals of two or more States
are engaged in fishing in any area of the high seas,
the States concerned shall prescribe the necessary
measures by agreement. If, subsequent to the adop-
tion of such measures, nationals of other States engage
in fishing in the area and those States do not accept
the measures adopted, the question shall, at the request
of one of the interested parties, be referred to the
international body envisaged in article 3.

11 See Official Records of the General Assembly, Sixth
Session, Supplement No. 9 (A/1858), page 19.
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Article 2

In any area situated within one hundred miles
from the territorial sea, the coastal State or States
are entitled to take part on an equal footing in any
system of regulation, even though their nationals
do not carry on fishing in the area.

Article 3

States shall be under a duty to accept, as binding
upon their nationals, any system of regulation of
fisheries in any area of the high seas which an inter-
national authority, to be created within the frame-
work of the United Nations, shall prescribe as being
essential for the purpose of protecting the fishing
resources of that area against waste or extermination.
Such international authority shall act at the request
of any interested State.

95. In adopting these articles the Commission ad-
hered in substance to the provisional draft of the articles
formulated at its third session in 1951. In their main
aspect both drafts go beyond the existing law and must
be regarded to a large extent as falling within the cate-
gory of progressive development of international law.
The existing position of international law is, in general,
that regulations issued by a State for the conservation
of fisheries in any area of the high seas outside its
territorial waters are binding only upon the nationals
of that State. Secondly, if two or more States agree
upon regulations affecting a particular area, the regu-
lations are binding only upon the nationals of the States
concerned. Thirdly, in treaties concluded by States for
the joint regulation of fisheries for the purpose of their
protection against waste and extermination, the
authority created for the purpose has been, as a rule,
entrusted merely with the power to make recommenda-
tions, as distinguished from the power to issue regula-
tions binding upon the contracting parties and their
nationals.

96. It is generally recognized that the existing law on
the subject, including the existing international agree-
ments, provides no adequate protection of marine
fauna against extermination. The resulting position
constitutes, in the first instance, a danger to the food
supply of the world. Also, in so far as it renders the
coastal State or the States directly interested helpless
against wasteful and predatory exploitation of fisheries
by foreign nationals, it is productive of friction and
constitutes an inducement to States to take unilateral
action, which at present is probably illegal, of self-
protection. Such inducement is particularly strong in
the case of the coastal State. Once such measures of
self-protection, in disregard of the law as it stands at
present, have been resorted to, there is a tendency to
aggravate the position by measures aiming at or
resulting in the total exclusion of foreign nationals.

97. The articles as now adopted by the Commission
are intended to provide the basis for a solution of the
difficulties inherent in the existing situation. Article 3
imposes upon States the " duty to accept, as binding
upon their nationals, any system of regulation of
fisheries in any area of the high seas which an inter-
national authority, to be created within the framework

of the United Nations, shall prescribe as being essentiaJ
for the purpose of protecting the fishing resources of
that area against waste or extermination ". Moreover,
it is provided there that " such international authority
shall act at the request of any interested State ", i.e.,,
whether a coastal or any other State. Certain members,
of the Commission were opposed to the adoption of the
text of article 3, on the ground that there was no real
need for the creation of an international authority,,
since fisheries could be regulated, as in the past, by
means of agreements between States. They contended
that the proposal to give an international authority
power to issue regulations binding on the nationals of
States was in conflict with the basic principles of
international law.

98. The system proposed by the Commission protects,
in the first instance, the interest of the coastal State
which is often most directly concerned in the preserva-
tion of the marine resources in the areas of the sea
contiguous to its coast. Obviously, if only the natio-
nals of that State are engaged in fishing in these areas,,
it can fully achieve the desired object by legislating in
respect of its nationals and enforcing the legislation
thus enacted. If nationals of other States are engaged
in fishing in a given area — whether coastal or other-
wise — it is clear that the concurrence of those States
is essential for the effective adoption and enforcement
of the regulations in question. Article 1 provides
therefore that in such cases " the States concerned
shall prescribe the necessary measures by agreement ".
Article 3 is intended to provide effectively for the
contingency of the interested States being unable to
reach agreement. In such cases, the regulations are
to be issued, with binding effect, by the international
authority envisaged in that article. Similarly, if
subsequent to the adoption of measures of protection
by the agreement of the interested States, nationals of
other States engage in fishing in the area in question
and if their States are unwilling to accept or respect
the regulations thus issued, the international authority
provided for in article 3 is empowered to declare the
regulations to be binding upon the States in question
and upon their nationals.

99. As stated, the system thus formulated by the
Commission does not differ substantially from that
provisionally adopted by the Commission at its third
session. Thus, it was laid down, in article 2, that a per-
manent international body competent to conduct inves-
tigations of the world's fisheries and the methods
employed in exploiting them " should also be empow-
ered to make regulations for conservatory measures to
be applied by the States whose nationals are engaged
in fishing in any particular area where the States con-
cerned are unable to agree among themselves ". It is
significant of the present state of opinion and of the
widely felt need for the removal of what is considered
by many to be a condition approaching anarchy that,
in the replies sent by governments, no opposition was
voiced against the proposal then advanced by the
Commission.

100. The Commission, in adopting the articles, was
influenced by the view that the prohibition of abuse of
rights is supported by judicial and other authority and
is germane to the situation covered by the articles. A
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"State which arbitrarily and without good reason, in
rigid reliance upon the principle of the freedom of the
seas, declines to play its part in measures reasonably
necessary for the preservation of valuable, or often
essential, resources from waste and exploitation, abuses
a right conferred upon it by international law. The
prohibition of abuse of rights, in so far as it constitutes
a general principle of law recognized by civilized States,
provides to a considerable extent a satisfactory legal
basis for the general rule as formulated in article 3.
To that extent it may be held that that article is not
altogether in the nature of a drastic departure from
the principles of international law. In fact, the Com-
mission deems it desirable that, pending the general
acceptance of the system proposed in article 3, enlight-
ened States should consider themselves bound, even
if by way of a mere imperfect legal obligation, to act
on the view that it may be contrary to the very prin-
ciple of the freedom of the seas to encourage or permit
action which amounts to an abuse of a right and which
is apt to destroy the natural resources whose preserva-
tion and common use have been one of the main objects
of the doctrine of the freedom of the sea. This is so
although the Commission is of the opinion that the
articles adopted fall generally within the category of
development of international law.

101. Reference may be made in this connexion to
article 2, which lays down that, in any area situated
within one hundred miles from the territorial sea, the
coastal State or States are entitled to take part on an
equal footing in any system of regulation, even though
their nationals do not carry on fishing in the area. This
provision is considered to safeguard sufficiently the
position of the coastal State. Such protection of its
interests is equitable and necessary even if, for the
time being, its nationals do not engage in fishing in the
area. On the other hand, the right to participate, on a
footing of equality, in any system of regulation agreed
upon by other States does not imply a right to prevent
or hinder its operation. The same applies to any system
of regulation which may be decided upon by the inter-
national authority in conformity with article 3. In
view of the wide powers conferred upon the latter, the
Commission considered it unnecessary to entertain in
detail the proposal, put forward at its third session
and advanced once more at its present session, to
entrust the coastal State itself with the right to issue
regulations of a non-discriminatory character binding
upon foreign nationals in areas contiguous to its
coast.

102. With respect to the action which may appro-
priately be taken by the General Assembly in the
matter of the part of the present report incorporating
the final draft of articles on fisheries, the Commission
recommends: (a) that the General Assembly should by
resolution adopt that part of the report and the draft
articles; and (b) that it should enter into consultation
with the United Nations Food and Agriculture Orga-
nization with a view to the preparation of a draft
convention incorporating the principles adopted by the
Commission.

103. The Commission believes that the general
importance and the recognized urgency of the subject
matter of the articles in question warrant their endorse-

ment by a formal act of approval on the part of the
General Assembly. Considerable time must elapse
before a convention on the lines here proposed can be
adopted and widely ratified. In the meantime, it seems
advisable that the General Assembly should lend its
authority to the principles underlying the articles. In
particular, endorsement should be given to the view
that, where a number of interested States have agreed
on a system of protection of fisheries, any regulations
thus agreed upon should not, without good reason, be
rendered nugatory by the action or inaction of a single
State. The problem underlying the articles is one of
general interest and the Commission believes that an
authoritative statement of the legal position on the
subject, both de lege lata and de lege ferenda, by the
General Assembly is indicated as a basis of any future
regulations which may be adopted.

104. While the articles adopted by the Commission
contain the general principles for the protection of
fisheries, it is clear that only a detailed convention or
conventions can translate these principles into a system
of working rules. It is probable that that object may
be achieved on a regional basis rather than by way of
a general convention. Conventions concluded in the
past for the protection of fisheries have been, as a rule,
on a regional basis. The International Convention for
the North West Atlantic Fisheries of 6 February 1949,
which establishes an International Commission for the
North Atlantic Fisheries assisted by panels for sub-
areas and national advisory committees, and the pro-
posed International Convention for the High Sea
Fisheries of the North Pacific Ocean, approved in draft
by the Tripartite Fisheries Conference at Tokyo
on 14 December 1951, provide recent instructive
examples of such regulations. Account would also
have to be taken of the existence and experience of
regional bodies such as the Indo-Pacific Fisheries
Council, the General Fisheries Council for the Medi-
terranean and the Latin-American Fisheries Council.
The matter is of a technical character; as such it is
outside the competence of the Commission. A spe-
cialized body, such as the United Nations Food and
Agriculture Organization would seem to be most
suitable for the purpose. Accordingly, the Commission
recommends that, concurrently with its approval
of the articles on fisheries, the General Assembly
should enter into consultation with FAO with a view
to investigating the matter and preparing drafts
of a convention or conventions on the subject in confor-
mity with the general principles embodied in the
articles.

IV. CONTIGUOUS ZONE

105. As part of the work on the regime of the high
seas the Commission adopted, at its 210th meeting,
the following single article on contiguous zone:

On the high seas adjacent to its territorial sea,
the coastal State may exercise the control necessary
to prevent and punish the infringement, within its
territory or territorial sea, of its customs, immigration,
fiscal or sanitary regulations. Such control may not
be exercised at a distance beyond twelve miles from the
base line from which the width of the territorial sea is
measured.
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106. The article thus adopted is identical, but for the
words reproduced in italics, with that formulated by
the Commission at its third session.18 Apart from some
qualifications and reservations, the principle underlying
that article has encountered no opposition on the part
of the governments which have since made observa-
tions on the subject (see Annex II to the present
report). The Commission believes that principle to be
in accordance with a widely adopted practice. Inter-
national law does not forbid States to exercise a
measure of protective, preventive, or punitive juris-
diction for certain purposes over a belt of water conti-
guous to its territorial sea. States have shown no
disposition to challenge the exercise by other States
of a limited jurisdiction of that nature. Certain
members of the Commission were, however, opposed
to the inclusion of this article, on the ground that it
had no direct connexion with the regime of the high
seas and, moreover, that several governments in their
observations had also put forward the view that the
article in question should be examined in connexion
with the discussion of territorial waters.

107. There has been no general agreement as to the
extent of the contiguous zone for the purposes as
defined above. The Preparatory Committee of The
Hague Codification Conference of 1930 proposed that
the breadth of the contiguous zone should be fixed at
twelve nautical miles measured from the coast. While
it is possible that in some cases that limit may be
insufficient, having regard to technical developments in
the speed of vessels and otherwise, the Commission
believes that, on the whole, that limit approximates
most closely to general practice as acquiesced in by
States.

108. It must be noted that, in the article as now for-
mulated, the contiguous zone of twelve miles is
described as measured from the base line from which
the width of the territorial sea is measured. In the
article as proposed in 1951, the Commission referred to
twelve miles as measured " from the coast". This
change of formulation is not intended as an expression
of view as to the nature of the base line forming the
inner limit of the territorial sea. However, as in the
case of the territorial sea, it is convenient to refer to
the base line as being the more precise indication.

109. In adopting the limit of twelve miles for the
exercise of the protective rights of States within the
contiguous zone, the Commission does not intend to
prejudice, in any direction, the results of its examina-
tion of the question of the territorial sea and of its
limits.

110. Certain members of the Commission opposed
the inclusion of the article on the contiguous zone, on
the ground that it prejudged the question of the outer
limit of territorial waters. They pointed out that by
taking as the base line the inner limit of the territorial
waters, the article tended to restrict the width of these
waters — a point on which the Commission had not yet
taken any decision.

111. It is understood that the term " customs regula-
tions " as used in the article refers not only to regula-

tions concerning import and export duties but also*
other regulations concerning the exportation and
importation of goods. In addition, the Commission
thought it necessary to amplify the formulation
previously adopted by referring expressly to immi-
gration — a term which is also intended to include
emigration.

112. The rights of the coastal State within the-
contiguous zone do not include rights in connexion
with security or fishing rights. With regard to the
latter the Preparatory Committee of the Codification
Conference of 1930 found that the replies of govern-
ments disclosed no sufficient measure of agreement on
the subject. The Commission considers that in that
respect there has been no change in the position.
The question may become less urgent and more ame-
nable to a solution if the proposals of the Commission
relating to fisheries and contained in paragraphs 94
et seq. of the present report are adopted by States.

113. The exercise of the rights of the coastal State,
as here formulated, within the contiguous zone does
not affect the legal status of the sea outside the territo-
rial sea or of the airspace above the contiguous zone.
Air traffic may necessitate the establishment of an air
zone over which the coastal State may exercise control.
However, this question is outside the subject of the
regime of the high seas.

114. As the Commission has not yet adopted draft
articles on the territorial sea, it recommends the
General Assembly to take no action with regard to the
article on the contiguous zone, since the present report
is already published (article 23, paragraph 1 (a), of
the Commission's Statute).

Chapter IV

Nationality, including statelessness

I. INTRODUCTORY

115. At its first session in 1949, the International
Law Commission selected " nationality, including
statelessness" as a topic for codification without,
however, including it in the list of topics to which it
gave priority.18

116. During its third session in 1951, the Commission
was notified of resolution 319 B III (XI) adopted by
the Economic and Social Council on 11 August 1950,
in which the Council requested the Commission to
" . . . prepare at the earliest possible date the necessary
draft international convention or conventions for the
elimination of statelessness". In response to this
request, the Commission, at the same session decided
to initiate work on the topic of nationality including
statelessness, and appointed Mr. Manley O. Hudson
Special Rapporteur on the subject.14

11 See Official Records of the General Assembly, Sixth
Session, Supplement No. 9 (A/1858), page 20.

13 See the report of the Commission covering the work
of its first session, Official Records of the General Assembly,
Fourth Session, Supplement No. 10 (A/925), paragraphs 16
and 20.

14 See the report of the Commission covering the
work of its third session, Official Records of the General
Assembly, Sixth Session, Supplement No. 9 (A/1858),
paragraph 85.



Report of the International Law Commission to the General Assemblj 221

117. Mr. Hudson, at the fourth session of the Com-
mission in 1952, submitted a " Report on Nationality,
including Statelessness" (A/CN.4/50). The report
comprised a working paper on the subject of stateless-
ness. In the course of its discussion of the report, the
Commission decided to request the Special Rapporteur
to prepare, for consideration at the fifth session, a
draft convention on the elimination of future stateless-
ness and one or more draft conventions on the reduction
of future statelessness. The Commission also gave
general directions to guide the work of the Special
Rapporteur.15

118. At the end of the fourth session, the Commission
appointed Mr. Roberto Cdrdova Special Rapporteur on
the topic of nationality, including statelessness to
replace Mr. Hudson who, for reasons of health, felt
unable to continue as Special Rapporteur. The
Commission also appointed Mr. Ivan Kerno as an
expert to assist the Special Rapporteur; in his report,
mentioned below, the Special Rapporteur expressed
warm appreciation of the assistance given him by
Mr. Kerno.

119. In accordance with the decision taken by the
Commission at its fourth session the Special Rapporteur
presented a report (A/CN.4/64) containing articles,
accompanied by detailed comment, of two draft
conventions: one on the elimination of future stateless-
ness and another on the reduction of future stateless-
ness. The Commission had also before it the report,
referred to above in paragraph 117, of Mr. Manley
0. Hudson presented in 1952, a memorandum prepared
by Mr. Kerno on national legislation concerning ground
for deprivation of nationality (A/CN.4/66) and two
reports of the Secretary-General; namely, " A Study
of Statelessness " (E/1112 and Add.l) and " The Pro-
blem of Statelessness " (A/CN.4/56 and Add.l).

120. The Commission decided to discuss and to
consider the adoption of both drafts submitted by the
Special Rapporteur. It discussed them at the 211th
to 225th and 231st to 234th meetings. On 7 August
1953 at its 234th meeting, the Commission adopted
provisional drafts of both conventions and decided
to request the Secretary-General to issue them as a
Commission document in accordance with article 16 (g)
and article 21, paragraph 1, of the Statute of the
Commission.18 The Commission also decided, in accor-
dance with article 16 (h) and article 21, paragraph
2 of the Statute, to invite governments to submit
their comments on the draft conventions as

16 See the report of the Commission covering the
work of its fourth session, Official Records of the General
Assembly, Seventh Session, Supplement No. 9 (A/2163),
paragraphs 29 and 31.

14 Mr. Kozhevnikov voted against the draft conventions
on the elimination and reduction of future statelessness
as well as against the chapter of the report accompanying
these conventions for the reasons of principle stated
repeatedly during the discussion on the conventions.
Mr. Zourek declared that he had voted against the two
draft conventions and the commentaries on them for
reasons which he had had occasion to explain during the
discussion and, in particular, at the Commission's 228th
meeting. Mr. Yepes voted against article 1 of the draft
convention on the elimination of future sattelessness
for reasons stated in the summary records.

formulated by it. The relevant articles of the
two draft conventions provisionally adopted by
the Commission are reproduced below together with
the comment accompanying the preamble and the
various articles. For the sake of convenience and
comparison the two draft conventions are also repro-
duced, on parallel columns, at the end of the present
chapter in paragraph 162.

121. The Commission deems it desirable, in order to
clarify the situation, to indicate at this juncture in
general terms the relation between the two drafts.
The Commission adopted provisionally both draft
conventions for consideration by governments. While
some members of the Commission were of the opinion
that only eventual acceptance of the draft Convention
on the Elimination of Future Statelessness can fully
solve the problem of statelessness in the future, others
were of the view that the draft Convention on the
Reduction of Future Statelessness constitutes at pre-
sent the practicable solution of the problem. However,
the Commission is convinced of the imperative necessity
of eliminating or at least drastically reducing future
statelessness by international agreement, and it is of
the opinion that one of the two draft conventions ought
eventually to become part of international law. Ac-
cordingly, in submitting the two draft conventions to
governments for their comment, the Commission does
not consider it necessary to recommend to them to
adopt as the basis of their comment exclusively the one
or the other of the two conventions. In view of the
urgency of the problem and having regard to its desire
to study all the aspects of the question, the Commission
recommends that governments should give considera-
tion to and comment on both draft conventions. In
due course, and after receiving the comments of govern-
ments, the Commission will consider whether and in
what form it should submit to the General Assembly
one or more final draft conventions and what course
of action it should recommend.

122. The Commission decided, in view of the consid-
erations adduced below in paragraph 127, to ask the
Secretary-General to transmit to the Economic and
Social Council the draft conventions as embodied in
the present report, as well as the supporting documen-
tation referred to in paragraph 119.

123. In adopting the titles " Draft Convention on
the Elimination of Future Statelessness " and " Draft
Convention on the Reduction of Future Statelessness,"
the Commission desired to draw attention to the fact
that the draft conventions are not intended to have
retroactive effect and that they are not concerned with
the problem of the elimination or reduction of existing
statelessness. During the session, the Special Rappor-
teur prepared an interim report and drafts of conven-
tions bearing on this latter subject (A/CN.5/75). The
Commission asked the Special Rapporteur to devote
further study to the matter and to prepare a report
for the next session.

124. It is considered desirable, on grounds elaborated
below and for the sake of convenience in presenting the
comment, to draw attention to the fact that but for
the last sentence of the preamble and articles 1 and 7
the two draft conventions are identical. For this
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reason it is convenient to comment together on the
respective articles and preambles of both conventions.

II. THE BASIS OF THE CONVENTIONS: THE PREAMBLES

125. The preambles of the two draft conventions
read as follows:

DRAFT CONVENTION ON THE ELIMINATION OF FUTURE
STATELESSNESS

Preamble
Whereas the Universal Declaration of Human

Rights proclaims that everyone has the right to a
nationality.

Whereas the Economic and Social Council has
recognized that the problem of stateless persons
demands the taking of joint and separate action
by Member nations in co-operation with the United
Nations to ensure that everyone shall have an effective
right to a nationality,

Whereas statelessness often results in suffering
and hardship shocking to conscience and offensive
to the dignity of man,

Whereas statelessness is frequently productive of
friction between States,

Whereas statelessness is inconsistent with the
existing principle which postulates nationality as
a condition of the enjoyment by the individual of
certain rights recognized by international law,

Whereas the practice of many States has increas-
ingly tended to the progressive elimination of
statelessness,

Whereas it is imperative, by international agree-
ment, to eliminate the evils of statelessness,

The Contracting Parties
Hereby agree as follows:

DRAFT CONVENTION ON THE REDUCTION OF FUTURE
STATELESSNESS

Preamble
Identical with the preamble of the draft Convention

on the Elimination of Future Statelessness, except
for the last considerandum which is as follows:

"Whereas it is desirable to reduce statelessness,
by international agreement, so far as its total elimina-
tion is not possible."

126. The preamble, in invoking the fact that the
Universal Declaration of Human Rights proclaims
that " everyone has the right to a nationality ", is not
intended as suggesting that legal obligations devolve
upon Members of the United Nations from that source.
However, as pointed out below, in formulating the
present drafts, the Commission is fulfilling to a large
extent the function of developing international law.
It is proper that a convention of this nature should be
inspired by a Declaration which was conceived as an
expression of compelling moral principle and as a
realizable standard of action for States in the sphere of
human rights and fundamental freedoms. The Commis-
sion is of the opinion that in the matter of the right of
nationality the principles of the Declaration lend
themselves, perhaps with less difficulty than in other
spheres, to transformation into legal rules capable of
general application.

127. It is particularly for that reason that it has
been thought fit to cite, in the second sentence of the
preamble, that part of the resolution adopted on 2
March 1948 (resolution 116 D (VI)) by the Economic
and Social Council which lays down that the problem of
statelessness demands " the taking of joint and sepa-
rate action by Member nations in co-operation with the
United Nations to ensure that everyone shall have an
effective right to a nationality ". In referring to the
necessity of ensuring the effective right to a nationality,
as distinguished from a moral right thereto, the
Economic and Social Council envisaged the elimination
of legal causes of statelessness through the adoption of
binding legal obligations. It was for that reason that
the Council, in its subsequent resolution of 8 August
1949 (resolution 248 B (IX)) decided to appoint an ad
hoc Committee composed of representatives of govern-
ments and charged, inter alia, with considering " means
of eliminating the problem of statelessness, including
the desirability of requesting the International Law
Commission to prepare a study and make recommenda-
tions on this subject". In a further resolution, part
of which has been referred to above in paragraph 116,
of 11 August 1950 (resolution 319 B III (XI)) the
Council, considering " that it is necessary both to
reduce the number of stateless persons and to eliminate
the causes of statelessness ", urged that " the Inter-
national Law Commission prepare at the earliest
possible date the necessary draft international conven-
tion or conventions for the elimination of stateless-
ness ". While the elimination or reduction of stateless-
ness is dictated by wider considerations of an impera-
tive nature, it is proper, in the view of the Commission,
that the conventions should recall the considered view
of one of the principal organs of the United Nations
which bears a special responsibility for questions such
as those covered by the two draft conventions now
formulated by the Commission.

128. The Commission does not consider it necessary
to elaborate the reasons underlying the statement of
the preamble that " statelessness often results in
suffering and hardship shocking to the conscience and
offensive to the dignity of man ". That fact is gener-
ally, if not universally, acknowledged. The Commission
realizes that any exaggeration of the evils of stateless-
ness ought to be avoided. In many countries, stateless
persons enjoy a high degree of security and protection
if fundamental human freedom. However, human
dignity and basic human rights cannot be treated as a
matter of degree and numbers. Even if the evils of
statelessness were to affect only a limited number of
persons, it would be the task of the international
community to circumvent such evils in so far sa that
is possible through the acceptance of binding interna-
tional obligations on the part of States to possess or
enact laws which eliminate or considerably reduce
statelessness in the future.

129. Similar considerations apply to the acknow-
ledged fact that statelessness is " frequently productive
of friction between States ". It is sufficient to refer in
this connexion to the situation created by statelessness
resulting from denationalization of nationals resident
abroad and the ensuing inability of the States where
such persons reside to deport them to their country of
origin.
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130. International law as at present constituted is
based on the principle that nationality is the link
between the individual and international law. That
situation may undergo a change in proportion as inter-
national law recognizes, as a matter of a legal obligation
binding upon governments, rights of the individual
independent of the law to the State. So long as that
change has not been accomplished, statelessness renders
impossible in many cases the operation of a substantial
portion of international law. To that extent stateless-
ness, although not prohibited by international law, is
inconsistent with one of the basic principles of its
existing structure. To that extent also the efforts to
eliminate statelessness, while changing and developing
international law in one direction, constitute also, in
another direction, a consolidation of one of its existing
basic principles in the sense that they aim at removing
what is a clear contradiction resulting from the admis-
sibility of statelessness. The preamble gives expression
to that aspect of the problem.

131. This is also the position with regard to the
reference in the preamble to the " practice of many
States " which " has increasingly tended to the pro-
gressive elimination of statelessness ". A study of
recent legislation of many States, as well as the obser-
vations of various governments reproduced by the
Secretary-General in his report " The Problem of
Statelessness " (A/CN.4/56 and Add.l), show an
articulate tendency to frame and to amend national
legislation in such a manner as to either practically
eliminate statelessness or reduce it to a substantial
degree. To that extent the conventions drafted by the
Commission may be regarded as an attempt to give
expression to a deliberate tendency in the practice
of States desirous to eliminate or reduce stateless
ness.

132. The preambles to the two draft conventions
state either (as in the first convention) that it is impera-
tive, by international agreement, to eliminate the
evils of statelessness, or (as in the second convention)
that it is desirable to reduce statelessness by inter-
national agreement, so far as its total elimination is
not possible. As stated above in paragraph 121, the
possibility must be envisaged that while some States
may wish to go to the full length of altering drastically
their legislation in order to eliminate statelessness,
others may not find it practicable or desirable to go so
far. This is the reason for the difference in the phrasing
of the two preambles. Both conventions recognize
that the progress which they consider to be imperative
or desirable must be achieved through international
agreement. Such agreement would limit the freedom
of action in a sphere which has been hitherto within
the exclusive domestic jurisdiction of States. However,
an agreement of this kind, freely concluded by States
in the full exercise of their sovereign rights, would not
be incompatible with their sovereignty. On the other
hand, the preamble stresses the point that, although in
theory an amelioration of the existing position can be
brought about by concurrent national legislation, it is
only through international agreement that such
concurrent national legislation can be both secured and
maintained.

III. ELIMINATION AND REDUCTION OF STATELESSNESS
AS THE RESULT OF BIRTH

(i) Birth in the territory of the Contracting Parties

133. Articles 1 to 4 of both draft conventions are
concerned with the elimination or reduction of stateless-
ness in connexion with birth. While articles 2 to 4 are
common to both conventions, article 1 exhibits a diffe-
rence which, although probably of limited importance
in practice, is otherwise of deep significance for the
States concerned. Article 1 of the draft Convention
on the Elimination of Future Statelessness is as
follows:

Article 1

1. A child who would otherwise be stateless shall
acquire at birth the nationality of the Party in whose
territory it is born.

Article 1 of the draft Convention on the Reduction
of Future Statelessness is as follows:

Article 1

1. A child who would otherwise be stateless shall
acquire at birth the nationality of the Party in whose
territory it is born.

2. The national law of the Party may make preser-
vation of such nationality dependent on the person
being normally resident in its territory until the age
of eighteen, and provide that to retain nationality
he must comply with such other conditions as are
required from all persons born in the Party's territory.

3. If, in consequence of the operation of such
conditions as are envisaged in paragraph 2, a person
on attaining the age of eighteen does not retain the
nationality of the State of birth, he shall acquire the
nationality of one of his parents. The nationality
of the father shall prevail over that of the mother.

134. The effect of article 1 of the draft Convention
on the Elimination of Future Statelessness is, so far
as the contracting parties are concerned, to eliminate
statelessness ensuing from birth. While no change in
the legislation of countries whose law is based on the
principle of jus soli is required to give effect to that
article, it is clear that a change in this respect would
be required in countries based on the principle of jus
sanguinis.

135. It must be envisaged that States whose law on
the subject is based on the latter principle and which
attach importance to a link more substantial than what
may be viewed as the accidental fact of birth within
their territory, may find it difficult to accept in its
entirety the simple rule adopted in the draft Conven-
tion on the Elimination of Future Statelessness. For
that reason, article 1 of the draft Convention on the
Reduction of Future Statelessness provides that reten-
tion of the nationality of the State of birth shall be
conditional on the person in question having his or her
normal residence in the territory of the State of birth
until the age of eighteen. That article, it will be noted,
does not leave such persons stateless until the age of
eighteen, when they would qualify for the nationality
of the State concerned provided they are normally
resident within its territory. On the contrary, such
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persons acquire immediately on birth the nationality
of that State. They may lose it, and in some cases
become stateless, if they abandon their normal resi-
dence in that State before they reach the age of eighteen.
However, loss of nationality in such cases would only
in exceptional cases result in statelessness, namely, in
cases in which such persons have not acquired another
nationality either by virtue of descent or in consequence
of naturalization in the country in which they are
normally resident. It will thus be seen that, so far as
the elimination of statelessness on account of birth is
concerned, the practical effect of both conventions is
not dissimilar. At the same time, article 1 of the draft
Convention on the Reduction of Future Statelessness
fully safeguards the position of those countries which
are not disposed to grant irrevocably their nationality
by reference to the mere fact of birth.

136. Moreover, it is of importance to bear in mind
that, in article 1 of both conventions, States whose law
is based on the principle of descent in no way commit
themselves to a complete abandonment of that basic
principle. They retain it as a normal principle of their
law not only with regard to their nationals, wherever
born, but also with regard to non-nationals born in their
territory. Such non-nationals acquire the nationality
of the State of birth only if otherwise they become
stateless, namely, if they do not acquire a nationality by
virtue of descent. As most countries, including those
whose law is also based on the territorial principle, rec-
ognize acquisition of nationality by descent, the opera-
tion of article 1 of both conventions would, for most
practical purposes, be limited to persons born of state-
less persons. The Commission deems it of importance
to emphasize that aspect of the articles, inasmuch as
it brings to light what the Commission believes to be
a fact, namely, that in this as in many other cases the
abolition or reduction of statelessness can be achieved
without any substantial sacrifice of the basic principles
of the law of nationality of any country.

137. Reference may be made here to the clause of the
second paragraph of article 1 of the draft Convention
on the Reduction of Future Statelessness, which lays
down that the national law may provide, in addition to
the requirement of normal residence, that to retain
nationality a person must comply with such other
conditions as are required from all other persons born
in the territory of the State in question. The object
and effect of that clause are strictly limited. Its
purpose is to prevent a situation in which a person
acquiring nationality by virtue of paragraph 1 of article
1 might be given a privileged position in relation to
other nationals. Thus, a person covered by paragraph
2 of article 1 who, before attaining the age of eighteen,
enters the military service of a foreign State, may lose
his nationality by virtue of the operation of article 7
of the draft Convention on the Reduction of Future
Statelessness even if at the age of eighteen he is nor-
mally resident in the territory of the State of birth.

138. Moreover, in those exceptional cases in which
there has been a failure to retain nationality on account
of the operation of paragraph 2 of article 1, paragraph
3 of the same article provides that the person in ques-
tion shall acquire the nationality of one of the parents

the nationality of the father prevailing over that
of the mother. Thus the scope of the operation of

paragraph 2 of article 1 of the draft Convention on the
Reduction of Future Statelessness in so far as it may
result in statelessness is kept within rigidly narrow
limits, [t may be said, therefore, that while article 1
of that convention safeguards the basic considerations
of the law of countries not adhering to the territorial
principle as a criterion of nationality, it approximates
in its effects to the corresponding article of the draft
Convention on the Elimination of Future Statelessness.

(ii) Foundlings
139. Article 2 of both conventions provides as

follows:

Article 2

For the purpose of article 1, a foundling, so long
as its place of birth is unknown, shall be presumed
to have been born in the territory of the Party in
which it is found.

It will be noted that the presumption set up in this
article is a rebuttable one; it obtains only for so long
as the place of birth of the foundling is unknown. It
was observed in the course of the discussion on the
subject that the subsequent discovery of the place of
birth may in some cases entail statelessness, for in-
stance, when the State within the territory of which
the person in question is subsequently found actually
to have been born does not recognize the principle of
jus soli and, at the same time, that person does not
acquire any nationality by descent. However, that
contingency will not arise if the State in question is
a party to the convention The residuum of cases leav-
ing room for statelessness is accordingly so small as to
render otiose any further provision on the subject even
in the draft Convention on the Elimination of Future
Statelessness. It is clearly not essential in the draft
Convention on the Reduction of Future Statelessness.

(iii) Birth on ships and aircraft
140. Article 3 of both conventions provides as

follows:
Article 3

For the purpose of article 1, birth on a vessel shall
be deemed to have taken place within the territory
of the State whose flag the vessel flies. Birth on an
aircraft shall be considered to have taken place within
the territory of the State where the aircraft is registered.

After considerable discussion, the Commission decided
that the preferable solution in this case was to adopt
the simple test of the flag of the vessel and of the
registration of the aircraft. It came to the conclusion
that the relative infrequency of birth on vessels or
aircraft did not warrant an attempt to distinguish
between 'private and public vessels and aircraft; or,
in case of ships, between birth in territorial waters and
on the high seas; or, in case of aircraft, between birth
over territory, territorial waters and high seas. Any
attempt at such distinction would necessitate, in the
case of vessels, a preference for one of the various
systems followed by States in this matter. Thus, while
some States consider birth on board a vessel to provide
the decisive test regardless if whether the vessel is, at
the time of birth, on the high seas or in territorial
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waters of a foreign State, others follow a different rule.
In the case of aircraft, an attempt to determine whether
birth took place over territorial waters or on the high
seas might lead to serious difficulties. This is an addi-
tional reason why the Commission considers that a
simple test of flag or registration meets the case.

(iv) Birth outside the territory of the contracting parties

141. As a general rule, both conventions can provide
against statelessness on account of birth only in respect
of persons born in the territory of a contracting party.
However, it may be possible for States to agree to
consider as their nationals persons born abroad who
would be otherwise stateless but who are born of
parents one of whom is a national of a contracting party.
This provision would cover, in particular, cases of
persons otherwise stateless born abroad of parents
who are nationals of a contracting party which does
not recognize the principle of descent. Accordingly,
article 4 of both conventions provides as follows:

Article 4

Whenever article 1 does not apply on account of
a child having been born in the territory of a State
which is not a Party to this convention, it shall acquire
the nationality of the Party of which one of its parents
is a national. The nationality of the father shall
prevail over that of the mother.

This article may also provide a solution, so far as
the contracting parties are concerned, for the very
exceptional cases of persons, otherwise stateless,
born in no-man's-land or in territories the sovereignty
of which is undertermined or divided as in the case
of condominia.

IV. ELIMINATION AND REDUCTION OF STATELESSNESS
ON ACCOUNT OF CHANGE OF STATUS

142. Article 5 of both conventions provides as
follows:

Article 5

1. If the law of a Party entails loss of nationality
as a consequence of any change in the personal status
of a person such as marriage, termination of marriage,
legitimation, recognition, or adoption, such loss shall
be conditional upon acquisition of another nationality.

2. The change or loss of the nationality of a spouse
or of a parent shall not entail the loss of nationality
by the other spouse or by the children unless they
have or acquire another nationality.

143. In general, the above article follows the corre-
sponding provisions of The Hague Convention of 1930
on Certain Question relating to the Conflict of Nationa-
lity Laws. However, the article as formulated aims
at a complete exclusion of change of status as a poten-
tial cause of statelessness. Unlike The Hague Conven-
tion, it refers also to changes of status resulting from
termination of marriage, legitimation and recognition.
Moreover, the enumeration in that article of the in-
stances of changes of status is not intended to be exhaus-
tive. The article is intended to cover all changes of
status.

144. In the matter of changes of status in connexion
with marriage, the Commission, which was in receipt of
a communication on that subject from the Chairman of
the Commission on the Status of Women, in no way
intends to express approval or disapproval of the legis-
lation of those countries which make the nationality of
the wife dependent upon that of the husband. Neverthe-
less, so long as such legislation exists and is a potential
cause of statelessness, the question of loss of nationality
on account of marriage or termination of marriage must
find a place in the conventions drafted by the Commis-
sion. The Commission has refrained from expressing
any opinion on the question of the retention of their
original nationality by women who marry nationals of
a foreign country.

V. STATELESSNESS ARISING OUT OF VOLUNTARY ACT
OR OMISSION

145. Except with regard to marriage, article 5 is
concerned mainly with loss of nationality resulting
from changes of status over which the persons in
question have no control. Article 6 covers possible
causes of statelessness ensuing from what are essentially
voluntary acts or omissions. Article 6 of both conven-
tions provides as follows:

Article 6

1. Renunciation shall not result in loss of nation-
ality unless the person renouncing it has or acquires
another nationality.

2. Persons who seek naturalization in a foreign
country or who obtain an expatriation permit for
that purpose shall not lose then- nationality unless
they acquire the nationality of that foreign country.

3. Persons shall not lose their nationality, so as to
become stateless, on the ground of departure, stay
abroad, failure to register or on any other similar
ground.

146. While paragraphs 1 and 2 of article 6 relating
to renunciation, naturalization and expatriation per-
mits follow, though in a manner more pronounced and
admitting of no exceptions, some of the articles of
The Hague Convention of 1930 referred to above,
paragraph 3 finds no parallel in that convention. One
or more of the causes of loss of nationality covered in
that paragraph occur in the legislation of most States.
They refer to nationals both natural born and natura-
lized. Thus, the acquisition or retention of nationality
by virtue of the principle of descent on the part of
persons resident abroad is often subject to the condition
of registration with a consulate or some other authority.
In the legislation of some countries, prolonged stay
abroad, either in itself or if not accompanied by regis-
tration, is a cause of loss of nationality. This applies
in particular to naturalized persons, especially with
regard to stay in the country of origin. Paragraph 3
does not altogether exclude loss of nationality in such
cases. It does so, as in other articles of the draft
conventions (with the exception of article 8), only if
such loss results in statelessness.

147. However, even if thus qualified, this particular
provision entails an important departure from the
legislation of many countries. Such departure is essen-
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tial for the elimination of that particular cause of
statelessness. On the other hand, the operation of
that provision does not prevent disadvantages or
sanctions other than loss of nationality for persons
who stay abroad for considerable periods, especially if
accompanied by refusal to perform military service in
the country of which they are nationals, or who fail
to register.

VI. STATELESSNESS RESULTING FROM IMPOSITION
OF PENALTY OR FROM PERSECUTION

148. Article 7 of the draft Convention on the Elimi-
nation of Future Statelessness provides as follows:

Article 7

The Parties shall not deprive then* nationals of
nationality by way of penalty if such deprivation
renders them stateless.

Article 7 of the draft Convention on the Reduction
of Future Statelessness provides as follows:

Article 7

1. The Parties shall not deprive their nationals of
nationality by way of penalty, if such deprivation
renders them stateless, except on the ground that
they voluntarily enter or continue in the service of a
foreign country in disregard of an express prohibition
of their State.

2. In the case to which paragraph 1 above refers,
the deprivation shall be pronounced by a judicial
authority acting in accordance with due process of
law.

149. Except for the provision in the latter convention
relating to loss of nationality by way of penalty on the
ground of voluntary entry or continuance in the service
of a foreign country, article 7 of both conventions is
identical. Its effect is comprehensive. With regard to
the draft Convention on the Elimination of Future
Statelessness, the Commission was not called upon to
consider the intrinsic merits and the necessity of depri-
vation of nationality by way of penalty. It is sufficient
in order to bring it within the orbit of the convention,
if such deprivation results in statelessness. However,
with regard to the draft Convention on the Reduction
of Future Statelessness, the Commission surveyed the
various occasions for deprivation of nationality by
way of penalty and came to the conclusion that only
that referred to above — namely, that arising out of
service with a foreign country — ought to be permitted
by the convention. While various States provide for
various other causes of loss of nationality by way of
penalty, none of these causes was found to have re-
ceived sufficiently wide recognition to warrant retention
in a general convention of the type now proposed by
the Commission. Deprivation of nationality is, as a
rule, ancillary to the principal penalty for an offence
committed by a person. While it is not within the
province of the Commission to express an opinion on
deprivation of nationality by way of penalty in general,
it considers that it ought not to operate or be imposed
in such a manner as to result in statelessness. This,
in fact, is the legislative policy of some countries.

150. It must be noted that, apart from deprivation
of nationality resulting in statelessness, the conventions
do not prevent parties from depriving persons, by way
of penalty, of political and other rights usually asso-
ciated with nationality. In some countries, the sum
total of all or some political rights is occasionally
described as rights of citizenship as distinguished from
nationality. There is nothing, according to the draft
conventions, to deprive the parties of the right to
impose penalties of that description.

151. The Commission came to the conclusion, after
considerable discussion, that there is no occasion to
distinguish, for the purpose of statelessness caused by
deprivation of nationality by way of penalty, between
nationals who are natural born and those who are natu-
ralized. As in other cases of loss of nationality, the
Commission does not consider that it is within its
province to express a view on the propriety of distin-
guishing between the two classes of citizens either
generally or in connexion with deprivation of nation-
ality on account of disloyalty or otherwise. In so far
as such deprivation results in statelessness, it is ruled
out by both draft conventions except in the case,
applicable to all nationals alike, provided for in the
first paragraph of article 7 of the draft Convention on
the Reduction of Future Statelessness. The Commission
did not find it necessary to decide whether the annul-
ment of a naturalization on account of fraud in obtain-
ing it amounst to a withdrawal of nationality (or
naturalization) by way of penalty. There may be
room for the view that in such cases the naturalization,
having been obtained by fraud, is null and void ab
initio. The correct solution of the difficulty, in the
view of the Commission, is that such withdrawal or
annulment of naturalization is, so far as it results in
statelessness, not compatible with the draft Conven-
tion on the Elimination of Future Statelessness. It
may be compatible with the draft Convention on the
Reduction of Future Statelessness — although even
in that case it would be in accordance with the spirit
of the convention that such annulment should not
take place after a considerable period has elapsed since
the naturalization. This objection will not, of course,
apply if the person in question has another nationality.

152. Article 8 of both conventions provides as
follows:

Article 8

The Parties shall not deprive any person or group
of persons of their nationality on racial, ethnical,
religious, or political grounds.

Unlike in other articles of the two conventions, the
obligation undertaken by the parties does not depend
on whether the persons deprived of their nationality
become, as the result, stateless. The obligation is an
absolute one. The Commission considered whether in
a convention the sole object of which is the elimination
of statelessness it is proper to introduce an obligation of
this kind. It came to the conclusion that any other
formulation of this article would be open to serious
objection. It would lend itself to the interpretation
that persecution through deprivation of nationality
on racial, ethnical, religious or political grounds is
admissible provided it does not result in statelessness.
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Even if no such interpretation could reasonably be put
on the article in question, there was agreement that it
would be undesirable to formulate anything in the
nature of a conditional and qualified prohibition of
oppression and persecution. Moreover, it is a fact
that as a rule deprivation of nationality in such cir-
cumstances results in statelessness.

VII. STATELESSNESS AS THE RESULT OF CHANGES
OF TERRITORY

153. Article 9 of both conventions provides as
follows:

Article 9

1. Treaties providing for transfer of territories
shall include provisions for ensuring that, subject
to the exercise of the right of option, inhabitants
of these territories shall not become stateless.

2. In the absence of such provisions, States to
which territory is transferred, or which otherwise
acquire territory, or new States formed on territory
previously belonging to another State or States shall
confer their nationality upon the inhabitants of such
territory unless such persons retain their former
nationality by option or otherwise or unless they have
or acquire another nationality.

154. The first paragraph of this article lays upon the
parties the obligation to endeavour, in any treaties
which they may conclude in the future with respect to
transfers of territory, to include provisions ensuring
that the inhabitants of the territories concerned do not
become stateless. In the nature of things, no more
stringent obligation can be imposed upon them in
cases in which the other contracting party is not a
party to either convention on statelessness. However,
the obligation of paragraph 1 is fully operative in
cases in which both parties to the treaty transferring
territory are parties to one of the two conventions on
statelessness.

155. In making the provision ensuring the avoidance
of statelessness subject to safeguarding the right of
option, the draft conventions go outside their primary
purpose, namely, the elimination or reduction of state-
lessness. However, the Commission is of the opinion
that the right of option of nationality has acquired a
degree of recognition so general that a failure to safe-
guard it in a convention of this type would signify a
retrogressive step or, at least, that it would lend itself
to misinterpretation.

VIII. INTERPRETATION AND IMPLEMENTATION
OF THE CONVENTIONS

156. Article 10 of both conventions provides as
follows:

Article 10

1. The Parties undertake to establish, within the
framework of the United Nations, an agency to act
on behalf of stateless persons before governments
or before the tribunal referred to in paragraph 2.

2. The Parties undertake to establish, within the
framework of the United Nations, a tribunal which
shall be competent to decide upon complaints pre-
sented by the agency referred to in paragraph 1 on
behalf of individuals claiming to have been denied
nationality in violation of the provisions of the con-
vention.

3. If, within two years of the entry into force of
the convention, the agency or the tribunal referred
to in paragraphs 1 and 2 has not been set up by the
Parties, any of the Parties shall have the right to
request the General Assembly to set up such agency
or tribunal.

4. The Parties agree that any dispute between
them concerning the interpretation or application
of the convention shall be submitted to the Inter-
national Court of Justice or to the tribunal referred
to in paragraph 2.

157. This article, which is common to both conven-
tions, contains, in the first instance, a provision for the
settlement of disputes between the contracting parties
concerning the interpretation or application of the
conventions. That provision is common to most inter-
national conventions of a legislative character, in
particular, those concluded under the auspices of the
United Nations. The fact that in this case the direct
beneficiaries of the conventions are persons who,
ex hypothesi, do not possess the nationality of the State
interceding on their behalf is not, in the view of the
Commission, decisive. The rule as to nationality of
claims is not an absolute rule of international law.17

It is particularly inapplicable to cases of statelessness.
Moreover, parties to these conventions may fairly
be held to possess an independent and general interest
of their own in the maintenance of the principles of the
conventions. As such they are entitled to invoke the
jurisdiction of the International Court of Justice or
the arbitral tribunal in accordance with paragraph 2
of article 10 of the two conventions.

158. The Commission came to the conclusion, after
considerable discussion, that that tribunal, to be
established within the framework of the United
Nations, should also be accessible to individuals
acting through an agency, equally to be established
within the framework of the United Nations. The
Commission did not consider that it was necessary
for it to express an opinion on questions such as
whether individuals are subjects of international
law or whether they ought to have direct access to
international tribunals or other international bodies.
The Commission was concerned with the special case of
persons who are threatened with statelessness and
who, by definition, have no State to protect them
and to espouse their cause.

159. On the other hand, the Commission felt that
such persons could not easily find the means or possess
the requisite information for instituting proceedings
before an international tribunal. It is for that reason
that it was considered necessary to make provision for

17 See Advisory Opinion of the International Court
of Justice concerning Reparation for Injuries Suffered in
the Service of the United Nations; I.C.J., Reports, 1949.
page 181.
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an international agency to act on behalf of those per-
sons. That agency would also subject complaints to
preliminary examination with the view to ensuring
that complaints which are obviously unfounded should
not impede the expeditious functioning of the tribunal.
Finally, it would be the task of the agency to act on
behalf of the persons concerned before governments,
prior to initiation of proceedings before the tribunal,
with a view to disposing of the complaints by appro-
priate procedures of inquiry and of representations
made to governments.

160. It was not considered necessary at this juncture
to provide for the details of the organization either of
the agency referred to in paragraph 1 or of the tribunal
referred to in paragraph 2. That task must be left, in
the first instance, to the contracting parties. It is only
when they have failed to take the steps necessary for
the purpose or when they have failed to come to an
agreement on the subject that the setting up of the

agency or the tribunal or both will become a responsi-
bility of the General Assembly of the United Nations
acting at the request of any of the parties.

161. After the draft conventions have been approved
by the General Assembly and accepted by States, they
will become, in a general sense, United Nations conven-
tions. The United Nations, by giving its approval
to the conventions, will accept the responsibilities —
including those of a financial nature — devolving
upon it under the various provisions of article 10.
The Commission considers that, quite apart from any
obligation implied in the approval of the conventions,
it is consonant with the Purposes and Principles of the
United Nations that the Organization should assist
actively in the implementation of conventions of that
kind. Stateless persons, or persons threatened with
statelessness, have no State to protect them. It is
proper that they should be protected, in conformity
with international conventions, by the United Nations.

IX. TEXTS OF THE DRAFT CONVENTIONS

162. The texts of the two draft conventions are as follows:

DRAFT CONVENTION ON THE ELIMINATION OF FUTURE
STATELESSNESS

Preamble

Whereas the Universal Declaration of Human
Rights proclaims that "everyone has the right to a
nationality",

Whereas the Economic and Social Council has
recognized that the problem of stateless persons
demands "the taking of joint and separate action by
Member nations in co-operation with the United
Nations to ensure that everyone shall have an effective
right to a nationality".

Whereas statelessness often results in suffering and
hardship shocking to conscience and offensive to the
dignity of man,

Whereas statelessness is frequently productive of
friction between States,

Whereas statelessness is inconsistent with the exist-
ing principle which postulates nationality as a condition
of the enjoyment by the individual of certain rights
recognized by international law,

Whereas the practice of many States has increasingly
tended to the progressive elimination of statelessness,

Whereas it is imperative, by international agree-
ment, to eliminate the evils of statelessness,

The Contracting Parties
Hereby agree as follows:

Article 1

A child who would otherwise be stateless shall
acquire at birth the nationality of the Party in whose
territory it is born.

DRAFT CONVENTION ON THE REDUCTION OF FUTURE
STATELESSNESS

Preamble

Whereas the Universal Declaration of Human
Rights proclaims that ''everyone has the right to a
nationality",

Whereas the Economic and Social Council has
recognized that the problem of stateless persons
demands "the taking of joint and separate action by
Member nations in co-operation with the United
Nations to ensure that everyone shall have an effec-
tive right to a nationality",

Whereas statelessness often results in suffering and
hardship shocking to conscience and offensive to the
dignity of man,

Whereas statelessness is frequently productive of
friction between States,

Whereas statelessness is inconsistent with the exist-
ing principle which postulates nationality as a condi-
tion of the enjoyment by the individual of certain
rights recognized by international law,

Whereas the practice of many States has increasingly
tended to the progressive elimination of statelessness,

Whereas it is desirable to reduce statelessness, by
international agreement, so far its total elimination
is not possible,

The Contracting Parties
Hereby agree as follows:

Article 1

1. A child who wonld otherwise be stateless shall
acquire at birth the nationality of the Party in whose
territory it is born.

2. The national law of the Party may make preser-
vation of such nationality dependent on the person
being normally resident in its territory until the age
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Article 2

For the purpose of article 1, a foundling, so long
as its place of birth is unknown, shall be presumed
to have been born in the territory of the Party in
which it is found.

Article 3

For the purpose of article 1, birth on a vessel shall
be deemed to have taken place within the territory
of the State whose flag the vessel flies. Birth on an
aircraft shall be considered to have taken place within
the territory of the State where the aircraft is registered.

Article 4

Whenever article 1 does not apply on account of
a child having been born in the territory of a State
which is not a Party to this convention, it shall acquire
the nationality of the Party of which one of its parents
is a national. The nationality of the father shall
prevail over that of the mother.

Article 5

1. If the law of a Party entails loss of nationality
as a consequence of any change in the personal status
of a person such as marriage, termination of marriage,
legitimation, recognition, or adoption, such loss shall
be conditional upon acquisition of another nationality.

2. The change or loss of the nationality of a spouse
or of a parent shall not entail the loss of nationality
by the other spouse or by the children unless they
have or acquire another nationality.

Article 6

1. Renunciation shall not result in loss of nationality
unless the person renouncing it has or acquires another
nationality.

2. Persons who seek naturalization in a foreign
country or who obtain an expatriation permit for
that purpose shall not lose their nationality unless
they acquire the nationality of that foreign country.

3. Persons shall not lose their nationality, so as to
become stateless, on the ground of departure, stay
abroad, failure to register or on any other similar
ground.

Article 7

The Parties shall not deprive their nationals of
nationality by way of penalty if such deprivation
renders them stateless.

of eighteen, and provide that to retain nationality
he must comply with such other conditions as are
required from all persons born in the Party's territory.

3. If, in consequence of the operation of such
conditions as are envisaged in paragraph 2, a person
on attaining the age of eighteen does not retain the
nationality of the State of birth, he shall acquire
the nationality of one of his parents. The nationality
of the father shall prevail over that of the mother.

Article 2

For the purpose of article 1, a foundling, so long
as its place of birth is unknown, shall be presumed
to have been born in the territory of the Party in which
it is found.

Article 3

For the purpose of article 1, birth on a vessel shall
be deemed to have taken place within the territory
of the State whose flag the vessel flies. Birth on an
aircraft shall be considered to have taken place within
the territory of the State where the aircraft is registred.

Article 4

Whenever article 1 does not apply on accounst of
a child having been born in the territory of a State
which is not a Party to this convention, it shall acquire
the nationality of the Party of which one of its parents
is a national. The nationality of the father shall
prevail over that of the mother.

Article 5

1. If the law of a Party entails loss of nationality
as a consequence of any change in the personal status
of a person such as marriage, termination of marriage,
legitimation, recognition, or adoption, such loss shall
be conditional upon acquisition of another nationality.

2. The change or loss of the nationality of a spouse
or of a parent shall not entail the loss of nationality
by the other spouse or by the children unless they
have or acquire another nationality.

Article 6

1. Renunciation shall not result in loss of nation-
ality unless the person renouncing it has or acquires
another nationality.

2. Persons who seek naturalization in a foreign
country or who obtain an expatriation permit for
that purpose shall not lose their nationality unless
they acquire the nationality of that foreign country.

3. Persons shall not lose their nationality, so as to
become stateless, on the ground of departure, stay
abroad, failure to register or on any other similar
ground.

Article 7

The Parties shall not deprive their nationals of
nationality by way of penalty if such deprivation
renders them stateless, except on the ground that
they voluntarily enter or continue in the service of
a foreign country in disregard of an express prohibition
of their State.
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Article 8

The Parties shall not deprive any person or group
of persons of their nationality on racial, ethnical,
religious, or political grounds.

Article 9

1. Treaties providing for transfer of territories
shall include provisions for ensuring that, subject
to the exercise of the right of option, inhabitants of
these territories shall not become stateless.

2. In the absence of such provisions, States to
which territory is transferred, or which otherwise
acquire territory, or new States formed on territory
previously belonging to another State or States shall
confer their nationality upon the inhabitants of such
territory unless such persons retain their former
nationality by option or otherwise or unless they have
or acquire another nationality.

Article 10

1. The Parties undertake to establish, within the
framework of the United Nations, an agency to act
on behalf of stateless persons before governments
or before the tribunal referred to in paragraph 2.

2. The Parties undertake to establish, within the
framework of the United Nations, a tribunal which
shall be competent to decide upon complaints presented
by the agency referred to in paragraph 1 on behalf
of individuals claiming to have been denied nationality
in violation of the provisions of the convention.

T 3. If, within two years of the entry into force of the
convention, the agency or the tribunal referred to in
paragraphs 1 and 2 has not been set up by the Parties,
any of the Parties shall have the right to request the
General Assembly to set up such agency or tribunal.

4. The Parties agree that any dispute between them
concerning the interpretation or application of the
convention shall be submitted to the International
Court of Justice or to the tribunal referred to in para-
graph 2.

2. In the case to which paragraph 1 above refers,
the deprivation shall be pronounced by a judicial
authority acting in accordance with due process of
law.

Article 8

The Parties shall not deprive any person or group
of persons of their nationality on racial, ethnical,,
religious or political grounds.

Article 9

1. Treaties providing for transfer of territories shall
include provisions for ensuring that, subject to the
exercise of the right of option, inhabitants of these
territories shall not become stateless.

2. In the absence of such provisions, States to-
which territory is transferred, or which otherwise
acquire territory, or new States formed on territory
previously belonging to another State or States shall
confer their nationality upon the inhabitants of
such territory unless such persons retain their
former nationality by option or otherwise or unless
they have or acquire another nationality.

Article 10

1. The Parties undertake to establish, -within the
framework of the United Nations, an agency to act
on behalf of stateless persons before governments
or before the tribunal referred to in paragraph 2.

2. The Parties undertake to establish, within the
framework of the United Nations, a tribunal which
shall be competent to decide upon complaints pre-
sented by the agency referred to in paragraph 1 on
behalf of individuals claiming to have been denied
nationality in violation of the provisions of the con-
vention.

3. If, within two years of the entry into force of
the convention, the agency or the tribunal referred
to in paragraphs 1 and 2 has not been set up by the
Parties, any of the Parties shall have the right to
request the General Assembly to set up such agency
or tribunal.

4. The Parties agree that any dispute between them
concerning the interpretation or application of the
convention shall be submitted to the International
Court of Justice or to the tribunal referred to in para-
graph 2.

Chapter V

Other decisions

I. WAYS AND MEANS OF PROVIDING FOR THE EXPRES-
SION OF DISSENTING OPINIONS IN THE REPORT OF
THE COMMISSION COVERING THE WORK OF EACH
SESSION

163. The International Law Commission discussed a
proposal to recognize:

(a) That any member of the Commission may

attach a statement of his dissenting opinion to any
decision by the Commission on draft rules of interna-
tional law, whenever the whole or part of the said
decision does not express the unanimous opinion of the
members of the Commission;

(b) That any dissenting member may briefly explain
his views in a footnote if, in cases other than those
covered by sub-paragraph (a) above, a decision has
been taken on a question of principle affecting the
work of the Commission.
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This proposal was rejected by the Commission.
During the discussion, it was proposed that members
of the Commission should be entitled to record, in an
annex to the final report, their dissent from all or
part of a report adopted by the Commission and to
•append a brief statement of the reasons for their
dissenting opinion, at a length agreed to by the
Chairman or, in the event of disagreement between
the Chairman and the member concerned, by the
•officers of the Commission. The proposal was not
accepted, the vote being equally divided. The existing
rule, adopted at the third session, provides that
detailed explanations of dissenting opinions should
not be inserted in the report, but merely a statement to
the effect that, for the reasons given in the summary
Tecords, a member was opposed to the adoption of a
particular passage of the report.

II. REPORTS FOR THE SIXTH SESSION
OF THE COMMISSION

(i) Law of treaties

164. The Commission decided to request its Special
Rapporteur on the law of treaties, Mr. Lauterpacht, to
continue his work on the subject and to present a
further report for discussion at the next session
together with the report (A/CN.4/63) held over from
the present session. After a brief exchange of views
the Commission decided that the Special Rapporteur,
in the final draft of his report, should take account
of any observations which members of the Commission
might make in the form of written statements.

(ii) Regime of the high seas

165. The Special Rapporteur on the regime of the
high seas, Mr. Francois, was invited to undertake a fur-
ther study of this topic and to prepare for the next
session a report on subjects within this field which were
not covered in his third and fifth reports (A/CN.4/51
and A/CN.4/69).

(iii) Nationality including statelessness

166. Mr. C6rdova, Special Rapporteur on the topic of
nationality including statelessness, was requested to
continue the work on the problem of the elimination or
reduction of present statelessness which he had begun
in a preliminary report (A/CN.4/75) submitted to the
present session. He was also invited to study the
other aspects of the topic of nationality and to make in
this respect such proposals to the Commission as he
might deem appropriate.

(iv) Draft Code of Offences against the Peace
and Security of Mankind

167. At its third session in 1951, the Commission
completed a draft Code of Offences against the Peace
and Security of Mankind and submitted it to the
General Assembly in its report on the session. The

question of the draft code was included in the provi-
sional agenda of the sixth session of the General
Assembly, but was, by a decision of the Assembly
on 13 November 1951, postponed until the seventh
session.

168. As a result of this decision, the Secretary-
General on 17 December 1951 addressed a circular
letter to the governments of Member States, in which he
drew their attention to the draft code and invited
them to communicate to him their comments or
observations for submission to the General Assembly.
Comments were received from fourteen govern-
ments and were reproduced in documents A/2162
and A/2162/Add.l.18 The Secretary-General also
included the question of the draft code in the provi-
sional agenda of the seventh session of the General
Assembly. The item was, however, not included in
the final agenda of the seventh session on the under-
standing that the matter would continue to be consid-
ered by the International Law Commission.

169. In view of these circumstances, the Commission
decided to request Mr. Spiropoulos, Special Rap-
porteur on the subject, to undertake a further study of
the question and to prepare a report for submission
at the next session.

III. REQUEST OF THE GENERAL ASSEMBLY CONCERN-
ING THE CODIFICATION OF THE TOPIC " DIPLOMATIC
INTERCOURSE AND IMMUNITIES "

170. By its resolution 685 (VII) of 5 December 1952,
the General Assembly requested the Commission " as
soon as it considers it possible, to undertake the codifi-
cation of the topic ' Diplomatic intercourse and immu-
nities ', and to treat it as a priority topic ". In view of
the fact that the periodical election of the Commission
is due to take place at the eighth session of the General
Assembly, the Commission decided to postpone a
decision on this matter until its next session.

IV. REPRESENTATION AT THE GENERAL ASSEMBLY

171. The Commission decided that it should be
represented at the eighth session of the General
Assembly, by its Chairman, Mr. J. P. A. Francois, for
purposes of consultation.

V. TERM OF OFFICE OF MEMBERS AND RAPPORTEURS

172. The Commission decided that, in accordance
with the practice in United Nations organs, the present
term of office of its members should expire on 31 De-
cember 1953. A special rapporteur who had not been
re-elected as a member of the Commission by the
General Assembly would have to cease work on that
date. However, a special rapporteur who had been
re-elected should continue his work unless and until
the Commission as newly constituted decides other-
wise.

l a See Official Records of the General Assembly, Seventh
Session, Annexes, agenda item 54.
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VI. DATE AND PLACE OF THE SIXTH SESSION
OF THE COMMISSION

173. The Commission decided, after consulting the
Secretary-General in accordance with the terms of
article 12 of its Statute and receiving the views of the
latter, to hold its next session in Geneva, Switzerland,
for a period of ten weeks beginning on 17 May 1954.
The Commission is unanimously in favour of Geneva as
a meeting-place in preference to New York, as general
conditions in Geneva are more conducive to efficiency
in the kind of work the members of the Commission
have to perform. In particular, the library facilities in
the European Office with material gathered and
organized since the days of the League of Nations, have
proved to be unsurpassed in the field of international
law.

174. The Commission is aware that General Assem-
bly resolution 694(VII) adopted on 20 December 1952,
provides that the International Law Commission would
meet in Geneva only when its session could be held
there without overlapping with the summer session of
the Economic and Social Council. Such overlapping as
there might be if the Commission met in Geneva begin-
ning on 17 May 1954 is, in the opinion of the Commis-
sion, hardly avoidable under present circumstances.
There are grave objections to holding the session of the
Commission after the session of the Economic and
Social Council. The session would then overlap with
the session of the General Assembly with the result
that the report of the Commission could not be con-
sidered by the General Assembly, until its following
session, that the Secretariat would have difficulties in
assigning adequate staff to serve the Commission, and
that certain members who are also members of delega-
tions to the General Assembly might not be able to
attend the session of the Commission.

175. On the other hand, a ten weeks' session to be
held in its entirety before the summer session of the
Economic and Social Council would also be open to
objection. It would have to begin towards the end of
April 1954, and those members of the Commission who
are university professors would not be able to attend
meetings before 1 June at the earliest. The Commission
would therefore be deprived of their co-operation for
more than a month. Under these circumstances, the
opening date of 17 May was accepted in order to reduce
to the minimum both the overlapping with the Council
session and the period during which the Commission
would have to be without the presence of some of its
members.

176. As regards the length of the session, a period of
ten weeks is considered as a minimum. Because of lack
of time the Commission has been forced to postpone
the consideration of two important subjects, namely,
the law of treaties and the regime of the territorial sea.
Essential aspects of the subject of nationality and of
the regime of the high seas still remain to be studied.
In the course of its next session the Commission will
also have to re-examine the draft Code of Offences
against the Peace and Security of Mankind. It is
therefore imperative for the fulfilment of the task
entrusted to the Commission that it shall be able to
devote sufficient time to its work.

Annex I
Comments by Governments on the draft of arbitral
procedure prepared by the International Law

Commission at its fourth session in 1952 "

1. ARGENTINA

Letter from the permanent delegation
of Argentina to the United Nations

[Original: Spanish},
[13 November 1952\

Without prejudice to any comments which the Argen-
tine Government may wish to make when it has studied
the articles of the draft in detail, I wish to point out that,,
in conformity with the principles upheld by my country
at various international conferences, it considers that
arbitral procedure should be established only for contro-
versies which may arise in the future and which do not
originate from or bear any relation to causes, situations,
or circumstances existing prior to the signature of a treaty
on the subject.

Similarly, with regard to article 2, my Government
considers that it should establish in unequivocal terms
the right of States to settle for themselves questions
which are within their own domestic jurisdiction.

Having made these two observations, which it considers,
fundamental, my Government will study with the
greatest care the draft prepared by the International
Law Commission, for it has always accorded its fullest
support to arbitration as an institution of International
law.

2. BELGIUM

Letter from the permanent delegation
of Belgium to the United Nations

[Original: French]
[13 March 1953]

In the Belgian Government's opinion the Commis-
sion appears to have gone outside its task of drawing up
rules on arbitral procedure, since the proposed draft
deals indiscriminately with concepts of arbitration and
of international justice.

The last paragraph of the introduction states that
two currents of opinion were represented in the Com-
mission. " The first followed the conception of arbitra-
tion according to which the agreement of the parties
is the essential condition not only of the original obliga-
tion to have recourse to arbitration, but also of the
continuation and the effectiveness of arbitration pro-
ceedings at every stage. The second conception, which
prevailed in the draft as adopted and which may be
described as judicial arbitration, was based on the
necessity of provision being made for safeguarding the
efficacy of the obligation to arbitrate in all cases in
which, after the conclusion of the arbitration agreement,
the attitude of the parties threatens to render nugatory
the original undertaking."

This second conception seems hardly acceptable if it
is hoped to secure the support of the majority of States
for the draft on arbitral procedure.

The Commission's proposals do not seem acceptable
in their present form and certainly do not correspond
to the traditional conception of arbitration according to
which the parties to a dispute have the right to decide
on the arbitrability of the dispute, select the arbitrators
and set the limits of the compromis.

On the contrary, the mere undertaking to comply
with the new procedure would deprive States even of
the right of deciding whether the dispute should be

" See Official Records of the General Assembly, Seventh
Session, Supplement No. 9 (A/2163).
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submitted to arbitration, since the International Court
•of Justice would pass final judgement on the question
•on the mere application of one of the parties.

It may be presumed that the parties will submit to
the decisions of the Court or of the arbitral tribunal, as
the case may be, once they have decided, of their own
free will, that the dispute is arbitrable and have chosen
the arbitrators.

We believe that the draft should be changed along
these lines.

3. BRAZIL

•Comments of the Government of Brazil transmitted by
a note verbale dated 24 March 1953 from the permanent
delegation of Brazil to the United Nations

[Original: Portuguese]
I

The Brazilian Government would prefer less emphasis
in the draft on the legal character of arbitration.

Arbitration procedure need not be confined to settle-
ments based on law. While in most cases arbitration is
used to settle legal disputes, there is nothing to prevent
its use, as numerous international instruments attest, to
settle non-legal disputes where the arbitrators are em-
powered to base their decisions not only on law but also
on equity or on special principles selected by the parties.

This being the case, certain articles of the draft might
leave the parties greater latitude. For example, article
12 of the draft could be rendered more flexible by saying
in general terms the arbitral tribunal should be guided
by international law save where the parties have expressly
agreed otherwise. Paragraph 2 of article 12 should be
deleted since it lays down a rule that should be deter-
mined in special agreements, at the discretion of the
parties.

Similarly in article 9, reference might be made to the
principles and rules to be applied by the tribunal rather
than to the " law to be applied by the tribunal".

To take another example, in article 22, the fact that
the arbitral tribunal owes its existence to the will of
the parties is apparently ignored.

II

Article 29 might fix a time limit for an application
for the revision of the award. The period might be the
same as that provided for the revision of judgements
of the International Court of Justice (ten years, according
to article 61, paragraph 5 of the Statute).

Ill

Failure to include a full statement of reasons, as
required in article 24, might be made a ground for annul-
ment of the award in article 30.

IV

The establishment of a time limit in article 31, para-
graph 2, solely for the cases referred to in paragraphs
(a) and (c) of the previous article hardly seem justified.
In the interest of the public peace and in deference
to the principle that legal situations should be perma-
nently placed beyond doubt, a time limit should be
adopted for any case arising under article 30, paragraph
(by, but it might be a somewhat longer one since the
circumstance envisaged will not always be as readily
apparent as those referred to in the other two para-
graphs.

4. CHILE

Letter from the permanent delegation
of Chile to the United Nations

[Original: Spanish]
[2 February 1953]

• • •
The Government of Chile is in general agreement

with the text of the above-mentioned draft and believes
the following observations might be of value:

Article 1 provides that " an undertaking to have re-
course to arbitration may apply to existing disputes or
to disputes arising in the future ".

The term " disputes " includes, on the one hand, ques-
tions or matters which have been legally formulated
before a competent authority and, on the other hand,
simple disputes or controversies which have not been,
or cannot be, given adequate legal expression or form.
The Government of Chile is therefore of the opinion
that the term " dispute " should be defined, or that its
scope or significance should be restricted, by establish-
ing the principle that a matter already settled does not
constitute a dispute.

The Pact of Bogota on the pacific settlement of inter-
national disputes, expressly states that the various
procedures to effect such settlement, including arbitra-
tion, " may not be applied to matters already settled by
arrangement between the parties, or by artibral award,
or by decision of an international court, or which are
governed by agreements or treaties in force on the date
of the conclusion of the present Treaty ". (article VI.)

Taken in conjunction with an effort to seek the solu-
tion of disputes by pacific means, the text of the Pact
of Bogota provides a sound basis for international solu-
tions, since it ensures that international treaties and judge-
ments will be respected.

Article 1, paragraph 3, provides that the undertaking
to have recourse to arbitration " constitutes a legal
obligation which must be carried out in good faith,
whatever the nature of the agreement from which it results ".
This last phrase seems to obscure the meaning which the
text was intended to convey. The explanation accom-
panying the text says that the undertaking to have
recourse to arbitration " may not be based on a mere
verbal agreement", a statement which does not seem in
keeping with the text of the article, which says that the
undertaking must be carried out in good faith, whatever
the nature of the agreement from which it results, thus also
including mere verbal agreements.

Article 8 provides that " a party may propose the dis-
qualification of one of the arbitrators on account of a
fact arising subsequently to the constitution of the tri-
bunal; it may propose the disqualification of one of the
arbitrators on account of a fact arising prior to the
constitution of the tribunal only if it can show, e t c . . . . "
The Spanish word sobrevenir (English text: " arising ")
means " to happen after sometinhg else ". The expression
sobrevenida enteriormente (English text: " arising prior
to ") therefore represents a contradiction in terms which
should be corrected in order to avoid possible difficulties
of interpretation.

Article 16 says: " For the purpose of securing a complete
settlement of the dispute, the tribunal shall decide on
any counter-claims or additional or incidental claims
arising out of the subject-matter of the dispute."

The Government of Chile considers that the meaning
of " additional or incidental claims arising out of the
subject-matter of the dispute " should be made clear so
as to avoid the extension of the dispute to points only
remotely related to the main issue, by the submission of
a series of subsidiary petitions.
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Such a clarification might be effected, for example, by
laying down that the additional claims should be related
either directly or indirectly to the principal subject
submitted to arbitration, or that they should be of such
a nature that if they were not resolved, any solution
that might be adopted on the principal question would
be ineffective or inoperative.

Article 26 provides that: " As long as the time-limit
set in the compromis has not expired, the tribunal shall
be entitled to rectify mere typographical errors or mis-
takes in calculation in the award."

The expression " typographical errors " only covers
errors which are made in the process of reproducing or
printing a given text, and would not include errors of
fact, wrong dates or incorrect geographical or proper
names appearing in the original text of the sentence or
in the manuscripts or evidence which were available at
the time when the text in question was drawn up.

The article says that the tribunal shall be entitled to
correct such errors " as long as the time-limit set in
the compromis has not expired ". If the decision was
given a long time before the date of expiry of the compro-
mis, there would be plenty of time to examine the cal-
culations and ascertain what corrections were necessary;
but if the decision was given only a few days or hours
before the expiry of the time limit, and if the point at
issue was a complicated one, it might be impossible to
correct the mistakes in time. In such circumstances
there would have to be further proceedings between
the parties in order to correct the erroneous facts, dates,
names or calculations.

The Government of Chile is therefore of the opinion
that the parties should be given an adequate period of
time within which to make the appropriate observations,
and that this period might begin as from notification
of the decision without regard to the date of expiry
of the compromis. This additional period subsequent
to the decision might be the same as that allowed to the
parties to exercise their right under article 28 to request
clarification of any doubtful points to which the desision
might give rise.

Article 27 provides that: " The award is binding upon
the parties when it is rendered, and it must be carried
out in good faith." "We consider that the text of this
provision may give rise to difficulties of application,
since the party which has obtained a decision in its
favour may require immediate compliance, while the
other party may submit to the tribunal a question of
interpretation which would delay compliance until the
desired clarification had been obtained. A similar situa-
tion might arise if the decision contained important
errors of calculation or fact, as, for example, a mistake
in the date as from which interest or some other payment
is due, etc.

Chile considers that the text of this provision should
be brought into line with the provisions of articles 26
and 28, and that execution of the decision should not
become compulsory until the questions to which those
provisions relate had been settled.

5. INDIA

Letter from the Ministry for Foreign Affairs of India

[6 March 1953]

The Government of India are in general agreement
with the draft prepared by the International Law Com-
mission but some of the provisions of these draft articles
depart to such an extent from recognized international
practice in regard to arbitration, and even from the
principles underlying that practice that the Government

of India find themselves unable to accept them in their
present form without reservation.

They therefore suggest that the draft be modified as.
follows:

(a) Article 2 of the draft provides that if, prior to
the constitution of an arbitral tribunal, the parties,
disagree over the existence of a dispute, or on whether
an existing dispute is within the scope of the obligation
to have recourse to arbitration, the question may be
brought before the International Court of Justice on
the application of either party without the consent of
the other. The ruling principle of international arbitra-
tion is that there should be an agreement of both par-
ties, at least in the initial stages of the procedure. Con-
trary to this principle, the effect of the draft article
would be to confer a compulsory jurisdiction on the
International Court without the consent of one party
in regard to a vital question, namely, the arbitrability
of an existing dispute or the existence of an alleged
dispute. The article in its present form is inacceptable
to India.

<fi) Article 7, paragraph 3, provides that on the with-
drawal of a member the award may be made by the
remaining members of the tribunal. The vacancy caused
by such withdrawal will presumably not come under
article 6 and there is no other provision for filling the
vacancy. This may not be fair to the party whose mem-
ber has withdrawn, and it is desirable that even on such
occasions, some provision should exist for filling the
vacancy. A possible method may be to empower the
International Court of Justice to fill the vacancy, if
the parties do not agree to it within a fixed time.

(c) Article 8 appears to suffer from the same defect
as the one just mentioned in regard to article 7, and
requires to be suitably amended.

(d) Regarding the second sentence of paragraph 1
and paragraph 2 of article 8, it appears desirable that
the International Court should be entrusted with making
both these decisions. In international tribunals where
antagonistic interests are represented, it is not advisable
that the disqualification of one member of the tribunal
should be left to the decision of the other members.

(e) Article 13, paragraph 2, which prohibits a finding
of a non liquet, is not acceptable to India in the present
stage of development of international law. It is true
that according to most juridical systems a judge in a
municipal court may not refuse judgement on the ground
of the silence or obscurity of the law, but the extension o
this principle to judicial arbitration in the international?
field appears to be fraught with grave risks.

(/) Article 16, in the opinion of the Government of
India, goes too far. Even under municipal law, the
courts do not admit " counter-claims " and " additional
claims " without distinction. Before the International
Court of Justice, a counter-claim is admitted only when
it is directly connected with the subject-matter of the
application and comes within the jurisdiction of the
court (article 63 of the Rules of the International Court
of Justice). There should be some such restriction on
the powers of the tribunal in order to prevent an abuse
of procedure.

(g) In article 23, paragraph 2, the significance of
" may refrain " is not understood. If the parties do not
agree to an extension of the period, under paragraph 1 of
the article, the tribunal cannot but refrain from rendering
an award. It is doubtful whether, with the permissive
" may refrain ", paragraph 2 serves any useful purpose
at all.

(ft) Under article 28, paragraph 2, a dispute about
the meaning and scope of an award is made referable
to the International Court of Justice at t ehrequest of
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one party only. It is only the tribunal which has actually
£iven a decision, that can furnish an authentic inter-
pretation of that decision, should a dispute arise. If
the tribunal is no longer available, a new dispute has
clearly arisen which must be decided in accordance with
the existing State practice in regard to arbitration, and
not by the imposition of the International Court at the
unilateral request of one of the parties. The Government
of India are therefore not able to accept this paragraph
of article 28.

(i) Similar considerations apply to the second sentence
of paragraph 4 in article 29.

(/) Articles 30, 31 and 32 introduce the possibility
of challenging the validity of an award on certain grounds.
This is contrary to the existing practice under inter-
national law according to which the award settles the
dispute definitely and without appeal (cf. article 81 of
the Statute of the Permanent Court of Arbitration).
Any other regulation would detract very considerably
from the value of the award, as it is more than likely
that the defeated party will attempt to challenge the
award on any grounds, whether possible or impossible.
There is the risk of introducing the International Court
of Justice as a regular court of revision and thereby
detracting from the efficacy of the arbitral procedure.
These three articles are therefore entirely unacceptable
to the Government of India.

6. NETHERLANDS

Letter from the permanent delegation
of the Netherlands to the United Nations

[1 April 1953]

The Netherlands Government were very interested to
study the draft convention on arbitral procedure of the
International Law Commission of the United Nations.
This Government welcome any possible contribution
to the further development of an international legal
order in which force will be eliminated as a method
of settling disputes. For that very reason, the Nether-
lands Government believe the draft convention of the
International Law Commission to be a valuable contri-
bution. Nevertheless the draft is giving rise to the follow-
ing observations.

Arbitration ranks among the oldest means of peace-
fully settling international disputes. In order to main-
tain its place beside more recent judicial means, arbitra-
tion should retain definite characteristics of its own by
which to distinguish itself from judicial settlement.
These special qualities should induce governments to
keep arbitration in'store as a helpful instrument. Amongst
these characteristics the somewhat mediatory quality of
the award should be first in our mind. Though arbitra-
tion must be kept on the " basis of respect for law "
according to the First Convention of The Hague of 1899,
the award, however, will always show a predisposition
towards mediation and arbitrations are prone to adhere
to the law in a less orthodox way than a judge is apt to
do, as soon as they consider such deviation more in
keeping with general principles of law and equity. The
rule dura lex sed lex will be less resorted to by arbitrators
than by judges.

Another highly important characteristic difference
between the two institutions is to be found in the greater
prerogatives of the parties allowed for in arbitration,
in regard to both the composition of the tribunal as
well as the course of the procedure. From this special
characteristic of arbitration follows the undesired conse-
quence that it is rather easy for an unwilling party to
find an excuse for shirking its engagements. For that
very reason, the barring of this way out has been under

study since the First Hague Conference, 1899. The
draft convention of the International Law Commission
has paid much attention to the same matter with a view
to setting up some watertight rules rendering impossible
any future attempt at invasion by a State which once
accepted binding arbitration. However praiseworthy
this ambition is, yet some doubt may arise whether in
this way arbitration will not be divested of one of its
specific characteristics and whether this may not entail
the impossibility for arbitration to maintain itself beside
international judicature. In other words: may not
arbitration lose its attractiveness for the States ?

This objection would not be very important, if the
States would show willingness to turn to acceptance of
compulsory international jurisdiction instead. But we
should prevent a continued disuse of arbitration or,
even worse, its complete losing ground, if this would
not be compensated by an extension of international
compulsory jurisdiction. Otherwise, our endeavours
aimed at the perfection of arbitration would eventually
have an adverse result.

The Netherlands Government are not sure that the
International Law Commission has completely avoided
this danger. This Government doubt whether a great
number of States will not feel inclined to reject the draft
because in their view it might restrict too much the
lenient rules of arbitral procedure.

In order to further the acceptance of the convention
as much as possible and to prevent petrifaction of arbi-
tration resulting from aspirations towards perfection,
the International Law Commission might consider a
clause providing for an opportunity to accept the conven-
tion with reservations. This might be done either by
allowing any reservations or by indicating which articles
could be excepted from ratification. Even if extensive
use would be made of the opportunity to make reserva-
tions the new obligations resulting from the acceptance
of the other articles might be regarded again.

Even if the number of ratifications would remain
small, the Netherlands Government would consider the
draft important because it contains various regulations
promoting a well-ordered arbitration and because it
will therefore induce the States to insert them in future
arbitration treaties or to supplement existing treaties.

In addition to these more general observations on the
character of the draft convention the Netherlands Gov-
ernment would like to make the following remarks as
to the proposed articles.

Article 3

In drafting this article account should be taken of
the possibility that by some preceding arbitration treaty
a competent tribunal may already have been established
between the parties. If in the absence of any agreement
between the parties on the composition of the tribunal it
must be composed in accordance with the convention,
one has to take into consideration the regulations on
the choice of the arbitrators given in a treaty already in
existence between the parties. Especially when the par-
ties to the dispute are both parties to The Hague Conven-
tion on the Pacific Settlement of Disputes, due account
should be taken of its rules in the appointment of
arbitrators.

Article 7

This article gives some rules which, in the opinion of
this Government, defeat their object. They result from
emphasizing too much the case of arbitrators withdrawing
under pressure of their governments. Thereby the
possibility of withdrawing for respectable motives has
been pushed far too much into the background. The
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Netherlands Government judge it inadmissible that an
arbitrator, realizing that his former associations with the
case impel him to withdraw, could be forced by the other
members of the tribunal to stay on. No more could the
Netherlands Government see why, " if any doubt arises
in this connexion within the tribunal" the replacement
could only be asked by unanimity. It seems undesirable
that one member only could impede the withdrawal of
an arbitrator, whose impartiality is doubted by a majority.

The Government think it no more right to have the
procedure continuing before the other arbitrators after
the withdrawal referred to in this article. The Govern-
ment hold it necessary to supplement the tribunal. The
Netherlands Government realize that such modifications
might be abused. However, they deem unjustifiable the
way suggested by article 7 of the proposed draft.

In their opinion it is moreover not clear whether a
judge withdrawing after the opening of the proceedings
for reasons of ill-health would have to be treated according
to article 6 or to article 7, paragraph 2.

Article 8

The relation between articles 7 and 8 is not altogether
clear. The Government understand that the parties may
only invoke article 8, and not article 7, and that article
8 also applies " once the proceedings before the tribunal
have begun ".

In the case provided for by article 8, the Netherlands
Government do not think it right to ask for a unanimous
decision of the other members of the tribunal. Without
doubt the recusation of a judge is a grave matter, which
ought to be decided upon with caution. On the other
hand, the confidence to be placed in the absolute integrity
and impartiality of arbitrators is of such paramount
importance that we must exclude the possibility of a
judge staying on in spite of the fact that he has lost the
confidence of the majority of the tribunal. It seems
unwarranted that such doubt about the presence of
grounds for recusation be precluded from causing this
recusation, whenever one member of the tribunal appears
willing to cover the accused against the three other
members who have lost their confidence in him.

Article 9

The Government wonder whether experience has not
taught the desirability of inserting a new paragraph —
perhaps after article 9 (d) — reading: " The nature and
the way of administering evidence to be offered to the
tribunal" (" la nature et le mode d'administration des
preuves prtsent&es au Tribunal"). Originally such a
proposal seems to have been put forward by the Commis-
sion. This Government do not know why this proposition
was eventually dropped.

In paragraph (/) " a decision " should be substituted
for " an award ".

Article 11

The Netherlands Government feel some doubt about
the necessity of giving the tribunal power to interpret
the compromis in deviation from the interpretation on
which the parties themselves agree. This power seems
undesirable, and this Government propose to add to
article 11 the words: " if the parties are at variance in
this respect" (" si les parties ne sont pas d'accord a ce
sujet").

Article 13

The Netherlands Government are of the opinion that
this rule, which according to the wording of the article
refers exclusively to disagreement on procedure, should

be extented to any subject that according to article 9'
must be included in the compromis.

Article 14

In the opinion of the Netherlands Government this-
article is redundant. The Government do not deny the
correctness of the principle expressed in this article,
but they realize that other principles — like the absolute
impartiality of the arbitrators — are as well a requisite-
for every tribunal without their being expressly laid
down in the convention. By inserting a special article
on the equality of the parties in the proceedings before
the tribunal, one might cause some doubt whether other
principles of arbitral procedure are considered of less
significance.

Moreover, it should be noted that the requirement of
equality, expressly laid down here, could by its very-
vagueness afford an opportunity for abuse in applying
for the annulment of the award, as mentioned in the
comment on article 14.

Article IS

The wording that the parties should " co-operate with
one another . . . in the production of evidence " gives
the impression that every party must collaborate in the
gathering of evidence to be used against itself, which no
doubt cannot have been intended.

One might consider giving the tribunal power to
" visit the scene " (provided that the interested party
offers to pay the costs) even if the other party is not
willinfg to co-operate.

Article 16

The words " for the purpose of securing a complete
settlement of the dispute " might be taken to constitute
a restrictive qualification on the right of the tribunal to
decide on any additional claim. This implication appa-
rently not being meant, a different wording might be
chosen.

Article 28

The French text " sauf accord entre les parties " seems
preferable to the English text " unless the parties agree
otherwise ", because the first indicates clearly that this
agreement may have been arrived at in an earlier treaty.

Article 29

In paragraph 2 it should be indicated that the term
of six months starts at the moment of the " discovery
of the new fact" by the party applying for revision.

The wording of the third paragraph should also be
altered. One cannot conceive of the proceedings for
revision to be opened by a judgement of the tribunal
recording the existence of an alleged new fact, because
this judgement can only be contradictorily arrived at.
Therefore, the proceedings leading towards this judge-
ment are part of the " proceedings for revision ".

7. NORWAY

Letter from the permanent delegation of Norway
to the United Nations (received 25 February 1953)

The Norwegian Government is in agreement with the
principles upon which the draft is based a n d . . . Norway
could adhere to a convention embodying in the main
the provisions contained in the draft. It is suggested,
however, that the situation with regard to already existing
bilateral or multilateral treaties concerning international
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arbitral procedure be clarified, when the draft is recon-
sidered by the Commission at its next session. In the
opinion of the Norwegian Government it is not clear
from the present draft whether the convention resulting
from the draft would replace older bilateral or multila-
teral treaties on international arbitral procedure, as for
instance The Hague Convention of 1907 regarding pacific
settlement of international disputes or the General Act
of 1928 (as revised in 1949), or whether it would be supple-
mentary to such treaties as between States parties to
them.

8. SWEDEN

Letter from the Ministry for Foreign Affairs
of Sweden

[Original: French]
[19 March 1953]

The text prepared by the Commission contains some
parts which its authors regard as the codification of
existing international law and other parts which are
not of this nature but constitute suggestions for future
legislation. The presence of the latter suggests that
the draft is intended as the forerunner of an international
convention in which its various articles would be repro-
duced. Without going into the details of the draft, the
Swedish Government considers it suitable to serve as a
basis for such an undertaking.

Nevertheless, the Swedish Government wishes to
emphasize that the Revised General Act for the Pacific
Settlement of International Disputes adopted by the
General Assembly on 28 April 1949 already seems to
cover part of the same ground as the Commission's
draft. Thus, chapter III of the General Act deals with
the arbitration of non-legal disputes, while the Commis-
sion's draft seems to apply to both legal and non-legal
disputes. The Swedish Government doubts the advisa-
bility of establishing identical rules for the arbitration
of these two types of disputes. It might be preferable
to draw some distinctions, in particular with regard to
the legal and other rules on the basis of which the arbitral
tribunal will give its awards. The Swedish Government
reserves its position on this particular point as well as
on the more general question of the relation between the
General Act and a possible future convention.

9. UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND

Letter from the permanent delegation of the
United Kingdom to the United Nations

[27 February 1953]

The United Kingdom Government have studied with
interest the draft code on arbitral procedure prepared
by the International Law Commission at its fourth ses-
sion in 1952, and wish to congratulate the Commission
on the results achived. The United Kingdom Government
find themselves in very general agreement with the pro-
visions of the draft code, subject to the comments made
below on articles 9 and 29 to 32.

The United Kingdom Government approve in par-
ticular the attitude taken up by the Commission in the
paragraphs of the report which were numbered 17 to
20 in the form in which the draft code appeared in the
report of the Commission covering the work of its fourth
session (A/2163).

The United Kingdom Government also strongly support
he line taken by the Commission in basing itself on the
econd of the two conceptions set out in the paragraph
of the report numbered 24 in the same document — that
is to say, that judicial arbitration is based on the necessity
of provision being made for safeguarding the efficacy of

the obligation to submit the case to arbitration in all
cases in which it may happen that, after the conclusion
of the arbitration agreement, the attitude of the parties
threatens to render nugatory the original undertaking.

As regards article 9 of the draft code, and while the
United Kingdom Government have no objection whatever
to the terms of this article, it appears to them to be
based on the assumption that the natural method of
submitting a dispute to arbitration where there are no
prior provisions which suffice for the purpose, is by means
of a compromis. Generally speaking, however, the method
of submission by means of a comprom is is only employed
where no prior obligation to submit the dispute to
arbitration exists and the obligation is created by an
agreement to that effect which at the same time defines
the dispute to be submitted to arbitration. In many cases,
however, the obligation to arbitrate arises from the fact
that a treaty or convention, either a general multilateral
one or a bilateral one, on some subject or other, contains
a provision for arbitration of any disputes that may
arise concerning the interpretation or application of the
treaty or convention. In such cases, the usual, and in
many ways the preferable, method of submitting the
matter to the tribunal would be by a complaint on the
part of one of the parties which would then be answered
by the other party, this being followed by further plead-
ings, written and oral, as might be ordered by the tribunal,
and no question of any compromis would arise. This is
also the normal method of procedure in disputes brought
before the International Court of Justice except in those
cases where the parties, not being bound by an acceptance
of the Court's compulsory jurisdiction under article 36 of
the Statute, go before the Court by agreement, or where,
although they are so bound, they prefer to submit the
dispute in the form of a compromis. In all other, and in
the great majority of cases, the proceedings are begun by
a written application addressed to the Registrar by one
of the parties.

It would seem that article 9 might be modified to take
account of this position.

The United Kingdom Government also have some
doubts as to the wisdom of articles 29 to 32 of the draft
code. Generally speaking, it is highly desirable that an
award once given should be final, and should not be
open to revision or annulment even on the part of the
International Court of Justice. These articles would
undoubtedly offer great encouragement to the losing
party to attempt to get the case reopened in one way
or another. As regards article 29, since cases are seldom
aken to arbitration except with full knowledge of all
the facts, it is rare indeed that any material fact comes
to light subsequent to the award, but it would neverthe-
less be a comparatively simple matter to allege the dis-
covery of such a fact and to seek a revision.

As regards the grounds given for challenging the
validity of an award under article 30, these seem to be
dangerously wide. For instance, (a) " that the tribunal
has exceeded its powers " will enable any decision of
the tribunal as to its competence or jurisdiction to be
automatically reopened. Again, (c) " that there has
been a serious departure from a fundamental rule of
procedure " raises the question what is a " fundamental "
rule of procedure and what constitutes a " serious"
departure from it. Finally, as regards (6), " that there
was corruption on the part of a member of the tribunal",
the position is that members of international tribunals
are chosen with such care that it seems scarcely necessary
to provide specially for the unlikely event of a lack of
tntegrity on the part of one of them.

For these reasons, the United Kingdom Government
do not consider that the advantages to be gained by the
possibility of revision or annulment can outweigh those
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to be gained from finality, and they consider that any
provision for revision or annulment might well lead to
an intolerable extension of arbitral proceedings •which
in any event tend to take up a good deal of time.

10. UNITED STATES OF AMERICA.

Comments of the Government of the United Sates of America
transmitted by a note verbale dated 11 March 1953
from the permanent delegation of the United States to
the United Nations

As the Commission states in the last paragraph of the
Introduction to the draft, the basic philosophy underlying
the draft is that an agreement to arbitrate will be made
subject to judicial enforcement. In view of practices
generally followed by States up to the present time,
the draft prepared by the Commission represents an
effort in the progressive development of international
law. In instances where frustrations of an agreement
to arbitrate have proved impossible, that result has been
due to special clauses of a compulsory nature having
been included in the original agreement. Because of
the history and practice in the field of international
arbitration, there may be a wide reluctance on the part
of States at this time to enter into a convention along
the lines of the one drafted by the International Law
Commission, intended to cover all types of cases. How-
ever, in any event the work of the International Law
Commission will have positive value as a statement of
desired goals in the field of arbitration, giving added
emphasis to the settlement of disputes by arbitration
rather than by coercive means.

The draft may also have immediate value for States
not willing to accept it in loto at this time, e.g., as a
model from which certain articles could be taken for
inclusion in future arbitration agreements in which it is
felt desirable to make an agreement to arbitrate effec-
tively binding. In working over the draft in preparation
for its presentation to the General Assembly, the Inter-
national Law Commission may wish to bear this in
mind. It might wish to modify the present draft in
certain respects. It might wish also to draft a set of
shorter and simpler articles which could serve as models
for inclusion in future arbitration agreements where
the parties desired that the agreement should be subject
to judicial enforcement.

The following comments relate to specific articles of
the draft:

Article 2, paragraph 1

If States which are not parties to the Statute of the
International Court of Justice will be invited to adhere
to the final draft on arbitral procedure, provision will
have to be made to meet the requirements of paragraph
2 of article 35 of the Statute of the Court. This could
be accomplished by adding the following penultimate
sentence to paragraph 1 of article 2 of the draft: " If a
party to the dispute is not a party to the Statute of the
Court, such party shall comply with the conditions laid
down by the Security Council in pursuance of para-
graph 2 of article 35 of the Statute."

Article 3

The procedure contemplated for the selection of arbi-
trators may be unnecessarily complex. The steps con-
templated by paragraphs 2 and 3 might perhaps be
eliminated. Such a revision would also entail changing
the fourth paragraph by making the first clause read:
" If either party fails to make the necessary appointments
under the preceding paragraph," and by eliminating the
clause that reads: " or if the governments of the two

States designated fail to reach an agreement within
three months ".

In the Commission's draft it is not entirely clear that
each of the three-month periods are used in paragraphs
1, 3 and 4 is cumulative. Note should also be taken of
the fact that the draft does not contain provision for
the contingency wherein States are under the obligation
to pursue other procedures, or have previously invoked
other procedures.

Article 4, paragraph 1
It is provided that " The parties having recourse to

arbitration may act in whatever manner they deem most
appropriate." It is felt that this proposition either is not
descriptive of the desired result or is too broad. At best,
its language is vague. In order to link this provision
with the provision which follows, namely, " they may
refer the dispute to a tribunal consisting of a sole arbi-
trator or of two or more arbitrators as they think fit",
it is suggested that a colon be substituted for the semi-
colon, now separating the two provisions, or that the
first quoted provision be deleted as surplusage.

Article 4, paragraph 2
It is suggested that the word " however " is unneces-

sary and should be eliminated.

Article 5
In providing that a party may not, after the " pro-

ceedings " have begun, replace an arbitrator designated
by it, the article seems unnecessarily restrictive. For
example, the arbitrators might convene merely for the
purpose of organizing and adopting rules of procedure
and then adjourn for a considerable period to enable the
parties to prepare their pleadings and briefs in accordance
with the rules. No reason is perceived why an arbitrator
might not be replaced during such a period. It would
seem sufficient to provide that a replacement may not
be made after the completion of the written pleadings
and the beginning of oral arguments, if any, except by
agreement of the parties. A change of this nature in
article 5 would also necessitate a slight change in the
wording of paragraph 1 of article 7.

Article 7, paragraph 2
It is suggested that the following sentence be added at

the end of the paragraph: " Appointment of a replace-
ment shall be subject to the provisions of article 3."

Article 7, paragraph 3
It is believed that the words " over the objection of a

member of the tribunal " are implied, but should be
made explicit, after the phrase " should the withdrawal
take place ".

Article S
It is suggested that after the word " decision " in both

paragraphs 1 and 2 of article 8 the words " as to dis-
qualification " be added. This would avoid any ambiguity
as to whether " decision " might be construed to mean
" decision in the dispute ", rather than " decision as to
disqualification ".

The Commission might also wish to consider the
addition of a third paragraph to the article: " The repla-
cement of disqualified arbitrators shall be subject to
the provisions of article 3."

Article 0 (h)
It may be impractical in many instances for the parties

to fix in advance a period within which awards must be
rendered. This is particularly true with respect to the
general arbitration of a large number of pecuniary claims
accumulated over a long period of years.
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Article 16

It is felt that the jurisdiction sought to be conferred
on the arbitral tribunal under the proposed draft is too
broad. There should be some limitation to prevent the
tribunal from deciding issues that neither party may
desire to have decided, e.g., issues which have previously
been determined.

The Commission might wish to consider the following
wording for article 16: " For the purpose of securing a
complete settlement of a particular dispute, the tribunal
may decide on any counter-claim arising out of the
immediate subject-matter of the dispute."

Article 28, paragraph 2

It is suggested that a provision be included making
the decision of the International Court of Justice binding
on the parties.

Article 29, paragraph 4

The comment regarding article 28, paragraph 2, is
also applicable here.

11. URUGUAY

Letter from the Ministry for External Relations
of Uruguay

[Original: Spanish]
[8 July 1953]

I have the honour to send you herewith, . . . the com-
ments of the Faculty of Law and Social Sciences and of
the Uruguayan Institute of International Law, concern-
ing the " Draft on arbitral procedure".

Although the final date fixed for receiving opinions
has expired, it was considered that the reports of those
bodies might usefully be communicated.

I

Report by Dr. Eduardo Jiminez de Arechaga, Professor of
Public International Law, Faculty of Law and Social
Sciences

Montevideo, 23 March 1953

On 17 March last, the Council over which you preside
requested me to report on the draft on arbitral procedure
prepared by the International Law Commission of the
United Nations, concerning which the Ministry for
External Affairs has asked for the official opinion of the
Faculty of Law and Social Sciences.

In my opinion, the Faculty of Law should advise
the Government of the Republic to give this draft its
strongest approval and support.

By historical vocation and constitutional precept
(article 6 of the Constitution) Uruguay is a resolute
supporter of arbitration for the settlement of international
disputes.

Nevertheless, the provisions of the arbitration treaties
concluded by our country have serious technical and
legal defects. They are, in fact, true promises to contract
(pacts de contrahendo), since although the parties agree
to submit any dispute which may arise to arbitration, the
treaties do nothing to facilitate the constitution of the
tribunal and the determination of the concrete points to
be decided, after the dispute has arisen. The parties must
again reach agreement in two instances: first, on the
determination of the points in dispute which will be the
subject of the award and, secondly, on the choice and
constitution of the tribunal.

The bilateral treaties which have been ratified do not
establish or prescribe any means of overcoming obstinate

opposition by one of the parties, either to the determina-
tion of the points to be settled or to the choice or constitu-
tion of the tribunal. It is to be feared that after the
dispute has arisen, a party desirous of preventing the
arbitration agreed upon will interpose every kind of
obstacle; this assumption has been borne out by recent
experience.

In the disputes which arose concerning the violation
of human rights in Hungary, Romania and Bulgaria
(case of Cardinal Mindzenty) these States evaded the
undertaking to arbitrate included in the respective peace
treaties, by the relatively simple expedient of refusing
to appoint their representative on the tribunal. The
United States, France and the United Kingdom asked
that the tribunal should be composed of their representa-
tives, the neutral third member to be appointed by the
Secretary-General of the United Nations.

The International Court of Justice gave an advisory
opinion against this claim, however, based on an exces-
sively literal interpretation of the word " third ", in its
ordinal and chronological sense; it held that the appoint-
ments of the two representatives of the parties must take
place before the third representative could be appointed.
This interpretation is certainly incorrect, since the word
" third " is here used in its legal, not in its ordinal or
chronological acceptation. The meaning is that of
" third party " in the law of procedure, as opposed to a
" par ty": one who is disinterested or neutral in the
dispute, not one who takes third place or comes third in
order. This opinion of the Court was tantamount to
stating that, failing an express provision in the text of the
arbitration treaty itself, the tribunal could not be consti-
tuted and the undertaking to arbitrate would therefore
fall to the ground if one of the parties to the treaty merely
refused to appoint its representative on the tribunal or
to co-operate in constituting it. It will be understood
that this view raised most serious problems concerning
the future of the whole system of arbitration treaties and,
in general, of pacific settlement of disputes now in force.
This opinion of the Court could lead directly to an attempt
to give an optional character (si voluero) to most of the
treaties in force on conciliation, arbitration and other
means of pacific settlement, including those of vital
interest to our country.

Fortunately, the reaction against this tendency has
found expression in the magnificent draft of the Inter-
national Law Commission, the main author of which was
Mr. Scelle, the eminent French internationalist.

The provisions of this draft transform treaties into
something more than promises to contract: they provide
for automatic constitution of the tribunal, the quasi-
compromis and " unilateral citation " by application, so
that further agreement after a specific dispute has arisen,
which is always difficult, is rendered unnecessary. Our
country has, on various occasions, advocated formulas
of this kind, such as those included in the Pact of Bogota,
which may possibly bnt come into force. In my opinion,
the Government should not only support the formula
under consideration against the attacks and objections to
which it is sure to give rise, but should also uphold the
view that some of its provisions are already in force as
rules codifying positive international law and are therefore
applicable even without any express stipulation to that
effect in existing treaties.

For instance, the above-mentioned case of one of the
parties failing to appoint its representative on the conci-
liation commission or arbitral tribunal is not provided
for in most of the existing treaties on pacific settlement
of disputes, because it is a phenomenon that had not
previously appeared. This ex parle appointment is a
right or privilege and, as such, its exercise is optional and
may therefore be waived. A study of comparative law
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would seem to show that the domestic legislation of
most civilized countries contains legal rules or maxims
corresponding to article 538 of our Code of Civil Procedure
which lays down that when arbitration is prescribed, the
arbitrators shall be appointed by the judge in the event
of failure or refusal of the parties to do so. If this is so,
this rule constitutes a general principle of law recognized
by civilized nations and can be applied in accordance
with Article 38 of the Statute of the International Court of
Justice as an existing rule to supplement or interpret a
treaty.

In short, the draft under consideration should be sup-
ported, because it is based on the thesis that a State
which has entered into an undertaking to submit disputes
to arbitration cannot evade that undertaking by the
simple expedient of refusing to perform the acts stipulated
which are necessary for fulfilment of the main obligation.
It is a rule of good faith between individuals as between
States, that anyone who has undertaken to follow a
certain line of conduct is also bound to carry out the
subsidiary acts essential for that purpose.

A report on the draft in question issued by the Uru-
guayan Institute of International Law, which was drawn
up by Dr. Juan Andreas Ramirez, expresses similar views
in support of the proposed rules, with which I entirely
agree, subject to two minor reservations. In this report
it is considered preferable, in the event of withdrawal of
an arbitrator after the proceedings have begun, for the
vacancy to be filled in the same way as normal vacancies.
It should be remembered, however, that the history of
arbitration shows that withdrawal of an arbitrator is
always due to the fact that the party which appointed
him has discovered that he is going to rule against it. His
replacement as for normal vacancies would favour that
State, by making it necessary to start the proceedings
again and delaying and obstructing the award. On this
point, I prefer the formula recommended in the draft, by
which the remaining members render the award. In any
case, the consent of the neutral member would always be
required before an award could be rendered, and this
provides sufficient safeguards.

The report of the Institute of International Law also
raises the objection that no time limit is set for challenging
the validity of an award on the ground of corruption of a
member of the tribunal so that the award remains open
to annulment indefinitely.

Further recent events, however, show the wisdom of
this provision, under which an award may be challenged
at any time on the basis of facts which, by their very
nature, usually come to light many years afterwards.

For instance, as recently as July 1949, it became pos-
sible to publish the revelations of the United States
lawyer Otto Schoenrich about the way in which the award
was rendered in the frontier dispute between Venezuela
and British Guiana, fifty years previously. These revela-
tions are based on the confidential notes left by the lawyer
Severo Mallet-Prevost, with the request that they should
not be published until after his death. He was convinced
that the President of the tribunal and the neutral arbitra-
tor, the famous Russian internationalist F. de Martens,
was induced to rule in favour of Great Britain as the result
of an understanding between the two European Powers.

II

Report by Dr. Juan Andre's Ramirez, Vice-President of
the Uruguayan Institute of International Law

Montevideo, 9 March 1953

I am returning to your Ministry the draft rules on
international arbitration formulated by the International

Law Commission of the United Nations, concerning which
the opinion of our Institute has been requested.

The Institute considered this question at one of its
recent sessions and approved the following report:

" Having examined the draft on arbitral procedure
prepared by the International Law Commission of the
United Nations, I consider it worthy of approval,
subject to the proposal of a few amendments.

" There is no doubt that the determination of the
procedure to be followed by tribunals for arbitration
between nations may, and should, be regarded as an
essential condition for effective arbitration. It may
well be affirmed that in this respect the saying of
Benjamin Constant that forms are the guardian angels
of the law still holds good and it is clear that, if the
forms governing the operation of arbitral tribunals are
not clearly laid down, a party accepting arbitration in
bad faith or becoming dubious of the result during the
proceedings could make an award impossible by re-
peated procedural incidents.

" Nevertheless, the draft — and in my opinion this
is one of its merits — in most cases leaves the parties
to agree on the procedure and it is only when they fail
to reach agreement on this subject that it lays down
compulsory rules.

" These rules are comprehensive, since they cover
the procedure from the time when doubt or disagree-
ment arises as to the existence of a dispute or as to
whether it is within the scope of the obligation to
have recourse to arbitration, up to application for
revision or annulment of the award and the conse-
quences of the judgment declaring it invalid (articles 29
to 32); and throughout this procedure, which is laid
down in considerable detail, whenever an obstacle arises
which might impede the regular course of arbitration,
the solution applied is compulsory submission of the
matter to the International Court of Justice.

" The rest of the draft pays due attention to the
appointment of the arbitrator or arbitrators, giving
priority to agreement between the parties and providing
additional procedure in the event of failure to reach
agreement.

" I do not agree with the provision contained in
article 3 since, in my opinion, the matters dealt with
are too important to be entrusted to a member of the
International Court of Justice and not to that institu-
tion as such.

" I consider particularly wise, however, the precau-
tions taken in the draft (articles 5 to 18) to ensure the
immutability of the arbitral tribunal and prevent a
party to a dispute, which foresees or expects that the
tribunal will rule against its claims, from being able
to change the composition of the tribunal by exerting
influence or provoking incidents to complicate the
proceedings.

" For this reason, the replacement of arbitrators is
permitted only in exceptional cases specifically men-
tioned in the text.

" The draft provides for a case in which an arbitrator
who has been withdrawn is not replaced and lays down
(article 7, paragraph 3) that upon the request of one of
the parties, the remaining members of the tribunal shall
have power to render the award; I consider this system
unsatisfactory and prefer replacement in the manner
prescribed for other cases of vacancy.

" With regard to the annulment of the award (articles
30-32), I consider it open to objection that a time limit
of sixty days is fixed for applications based on the
tribunal exceeding its powers or a serious departure
from a fundamental rule of procedure, while no such
limit is fixed for applications based on corruption of a
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member of the tribunal. I think that a longer period
should be allowed than the sixty days prescribed for
the other cases, since an arbitral award on matters
which must be presumed to be of capital importance
cannot be left open to annulment indefinitely.

" Such is my opinion on the draft submitted for
comment."

I repeat that the Institute approved this report, but it
made one amendment. With regard to the withdrawal
of an arbitrator, it took a stand between that of the
draft and that of my report, preferring that the party
which appointed the arbitrator should be allowed a
certain period of time to replace him and that the remain-
ing members of the tribunal should be empowered to act
only if the replacement is not effected within that period.

It was also agreed that if any member of the Institute
present at the meeting subsequently had any suggestion
to make, he would forward it to the Ministry.

Annex II

Comments by Governments on the draft articles on
the continental shelf and related subjects prepared
by the International Law Commission at its
third session in 1951 2°

1. BELGIUM

Comments of the Government of Belgium transmitted by
a note dated 1 March 1953 from the permanent delegation
of Belgium to the United Nations

[Original: French]

The fact that a considerable number of countries have
taken unilateral measures to regulate the exploration and
exploitation of the submarine platform and of the epi-
continental waters above that platform shows the desira-
bility of determining the law of nations with regard to
such exploitation.

The same importance attaches to the regime of terri-
torial waters, the consideration of which was given
priority by the International Law Commission.

The two problems have certain aspects in common.
A study of the International Law Commission's preli-

minary draf on the continental shelf and related subjects
(A/1858) calls for the following comments:

The Belgian Government attaches great importance to
articles 3, 4 and 5 of part I of the draft, because their
purpose is to safeguard the freedom of the high seas.

It admits that this freedom cannot be absolute and that
internationally accepted measures should be taken, both
with regard to the exploitation of submarine wealth and
with regard to fishing outside territorial waters.

It considers that international bodies should be appoin-
ted to delimit both submarine continental shelves and
fishing zones in the high seas. These bodies should be
advisory only and should endeavour to promote interna-
tional agreements on the regimes to be set up. The
Belgian Government is opposed to the proposal in part II,
article 2, notes 3 and 5, of the draft. The bodies concerned
cannot exercise legislative powers over States, which
can be bound only by international conventions accepted
by them.

The following further comments may be made with
regard to the draft.

80 See Official Records of the General Assembly, Sixth
Session, Supplement No. 9 (A/1858).

PART I

Article 1

Since the term " continental shelf" is rightly not
used in its geological sense, it would seem better not
to use it at all and to describe this zone by the term
" submarine areas ".

This gives a better definition of the scope of the article,
for it does not apply to the waters which cover these
areas and over which no State can exercise an exclusive
right.

If these areas are delimited with reference to the depth
at which the exploitation of the natural resources of
the sea-bed and the subsoil is possible, up to a maximum
depth of 200 metres, the nature of the submarine areas
will be adequately defined.

Article 2

It is essential to maintain the definition of the control
and jurisdiction exercised by the riparian State, namely,
that such control and jurisdiction should be exercised
exclusively with a view to the exploration and exploitation
of the submarine areas. Any idea of sovereignty must be
rejected.

Articles 3, 4 and 5

These articles, which lay down freedom of navigation,
fisheries, airspace and the establishment of submarine
cables, must be retained, otherwise, the principle of
control and jurisdiction over submarine areas will not
be acceptable.

Article 6

The meaning of the words " must not result in sub-
stantial interference with navigation or fishing " should
be defined. Although the exploitation of the subsoil
might not interfere with fishing, or with the activities
of fishermen, it might reduce or even completely destroy
certain species of fish in the localities concerned.

The International Law Commission's proposal might
be taken as a basis for discussion. It seems to mean
that exploitation would be permitted only if it did not
interfere with navigation and fishing, obstruct the
traffic on maritime routes, and pollute or disturb fisheries.

As at present worded, article 6 may give the impression
that no previous notification is required from the State
which begins exploration or exploitation. This question
should be clarified and some authority should be desig-
nated with power to decide whether the conditions of
article 6 have been observed and to refuse permission if
necessary.

The safety zones (article 6, paragraph 2) should be
delimited in the article itself, to avoid any infringement
of freedom of navigation and fishing.

Article 7

Legal provisions should be laid down as a basis for
arbitration and for possible recourse to the International
Court of Justice in connexion with disputes on the
delimitation of the respective submarine areas of two
neighbouring countries.

In the absence of an agreement on delimitation between
the countries concerned, the submarine areas of two
neighbouring States might be delimited by the prolonga-
tion of the line separating their territorial waters, and
those of two States separated by water, by the median
line between the two coasts.
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PART II

Article 1

It should be understood that no measure for regulating
and controlling fishing on the high seas adopted unila-
terally by one State can be invoked against the fishermen
of another State. Any regulation contrary to this
principle, which is the corollary of that of the freedom
of the high seas, is inadmissible.

Article 2

As has been said above, it is useful to appoint advisory
international bodies. Nevertheless, in view of the variety
of the problems which arise in some fishing areas, it does
not seem advisable to assign these advisory powers to a
single body. It would be desirable to consult regional
bodies or councils. In the case of Europe, such matters
might be referred to the International Council for the
Exploration of the Sea.

Article 3

Each government should adhere strictly to the prin-
ciple of the freedom of the high seas and understand
that it can only reserve fishing for its nationals in its
own territorial waters. Sedentary fisheries cannot
constitute an exception to this principle, except in cases
where a certain part of the high seas has in fact been
used for such fishing for a long time and such use has not
been formally and persistently opposed by other States,
which might have valid objections in view of their geogra-
phic situation. Even so, such fishing should be carried
on in such a way as to interfere as little as possible with
the principle of the freedom of the high seas (Gidel).

Article 4

It is essential to define in this article the base line
i tom which the twelve-mile limit is to be measured.
This base line should be that recognized for determining
the limits of territorial waters. The question of base
lines should be dealt with in an international agreement
after the problem of territorial waters has itself been
studied.

2. BRAZIL

Letter from the permanent delegation of Brazil
to the United Nations

[5 March 1952]

The Brazilian Government, by Decree No. 28.840, of
8 November 1950, proclaimed its control and jurisdiction
over the continental shelf, considered as an extension
of the national territory. The Decree does not establish
any specific delimitation of the continental shelf. The
right of free navigation on the superjacent waters is
expressly recognized by the Act of the Brazilian Govern-
ment.

After carefully studying the work accomplished by
the International Law Commission, my Government
wishes to praise the Commission for the thoroughness and
quality of the research it undertook on such a new and
controversial matter, where customary law and interna-
tional practice are still lacking. The Brazilian Govern-
ment accepts, in principle, the conclusions reached by
the International Law Commission, embodied in the
draft articles, and regards them as a very valuable contri-
bution for the future definition of the international
regime of the continental shelf. Although in general
agreement with the Commission, we beg leave to comment
on two points which my Government considers of para-
mount importance.

In regard to article 1, my Government feels that the
Commission should further explore the possibility of
establishing, at least on a provisional basis, a more precise
limit for the continental shelf. As a matter of fact, the
International Law Commission itself recognized in
paragraph 198 of the report covering its second session
(A/1316) that " the area over which such a right of
control and jurisdiction might be exercised should be
limited ".

Regarding article 2, the Brazilian Government feels
that the word " exclusive " should be inserted before the
word " purpose ". This would avoid possible doubts and
would give better expression to the points of view of
the members of the Commission, as stated in para-
graph 1 of the commentaries to the same article. If the
members of the Commission felt that the " control and
jurisdiction over the continental shelf should be exercised
solely for the purpose stated " we can see no objection
to inserting the word " exclusive " in the phraseology
of the article.

Apart from those two points, the Brazilian Govern-
ment, as stated above, finds itself in agreement with
the draft articles prepared by the International Law
Commission, reserving the right to present any further
comments and to propose any other modifications to the
text it may deem fit when the matter will be ready for
discussion at the General Assembly.

3. CHILE

Comments of the Government of Chile, transmitted by a
letter dated 8 April 1952 from the permanent delegation
of Chile to the United Nations

[Original: Spanish]

The Government of Chile congratulates the Commission
on having prepared draft articles on the highly specialized
subject of the continental shelf.

This Government, however, feels bound to object to
some of the provisions of these draft articles, particularly
in regard to:

(1) The legal concept of the continental shelf;
(2) The nature of the rights which may be exercised

by a State over the submarine shelf adjacent to its
territory;

(3) The legal status of the waters overlying the seabed
and subsoil; and

(4) Subjects related to the continental shelf.

1. LEGAL CONCEPT OF THE CONTINENTAL SHELF

Geographically and geologically, the expression " conti-
nental shelf" is generally taken to mean the submarine
area contiguous to the national territory, lying at a depth
of not more than 100 fathoms (185 to 200 metres), and
forming a single morphological and geological unit with
the continent.

Is it therefore necessary to make the recognition of a
coastal State's rights depend upon the existence of a
continental shelf as understood and defined by geology?
In other words, are States with abruptly shelving coast-
lines, without a gently sloping shelf descending, sometimes
almost imperceptibly, to a depth of 200 metres, to be
excluded from all jurisdiction over the sea-bed and
subsoil bordering upon their deep-sea water?

These doubtful points of theory have been cleared up
in the draft articles prepared by the United Nations Inter-
national Law Commission.

According to article 1 of the draft, " . . . the term
' continental shelf' refers to the sea-bed and subsoil of
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the submarine areas contiguous to the coast, but outside
the area of territorial waters, where the depth of the
superjacent waters admits of the exploitation of the
natural resources of the sea-bed and subsoil. "

The depth limit of 200 metres has been eliminated
from the definition and replaced by the modern legal
idea that the sea-bed and subsoil may be exploited.

As the commentary on article 1 so properly remarks,
technical developments in the near future might make
it possible to exploit intensively the natural resources
of the sea-bed and subsoil, whatever the depth of the
superjacent waters.

The origin of the International Law Commission's
article may be found in the Commission's 1950 report,
the relevant passage of which reads as follows:

" The Commission took the view that a littoral
State could exercise control and jurisdiction over the
sea-bed and subsoil of the submarine areas situated
outside its territorial waters with a view to exploring
and exploiting the natural resources there. The area
over which such a right of control and jurisdiction
might be exercised should be limited; but, where the
depth of the waters permitted exploitation, it should
not necessarily depend on the existence of a continental
shelf. The Commission considered that it would be
unjust to countries having no continental shelf if
the granting of the right in question were made depen-
dent on the existence of such a shelf."

(United Nations: Report of the International Law
Commission; Official Records of the General Assembly,
Fifth Session, Supplement No. 12 (A/1316), New York,
1950, page 22.)

According to the authoritative opinion of Mr. J. P. A.
Francois, the Netherlands jurist, acceptance of the geo-
logical conception of the continental shelf would mean
inequality amongst States and unfair discrimination
against a State whose continental shelf did not go beyond
the limits of its territorial waters.

The International Law Commission's conclusions on
this point appear to the Chilean Government to be
correct and acceptable, for geology, while it may influence
law to some extent, cannot impose principles upon it.

2. RIGHTS OF A STATE OVER THE ADJACENT
SUBMARINE SHELF

The International Law Commission would not grant
the coastal State full sovereignty, but only a limited
and special form of jurisdiction, over this very special
area.

Article 2 of the draft provides that " The continental
shelf is subject to the exercise by the coastal State of
control and jurisdiction for the purpose of exploring it
and exploiting its natural resources. "

Apparently the Commission refrained from using the
word " sovereignty " in order to avoid the implications
of its acceptance on the status of the superjacent waters.

The conclusions of the International Law Commission
on this point are unrealistic and are out of harmony
with the usual international practice.

The Governments of Mexico, Argentina, Chile, Peru»
Costa Rica, Guatemala, Honduras, El Salvador, Nica-
ragua, Brazil and Ecuador have all, at different times,
made unilateral statements of their positions on this
matter, declaring categorically that their rights over the
submarine shelf contiguous to their national territory
amount to more than mere " control " or " jurisdiction ",
and are proper to or inherent in sovereignty and dominion.

Thus the Chilean Official Statement of 23 June 1947
declares that " The Government of Chile confirms and

proclaims its national sovereignty over all the continental
shelf adjacent to the continental and island coasts of its
national territory, whatever may be their depth below
the sea, and claims by consequence all the natural
riches which exist on the said shelf, both in and under it,
known or to be discovered. "
(Memoria del Ministeno de Relationes Exteriores, 1947,
page 204.)

Similar concepts are expressed in the statements issued
by the other American Governments just mentioned.

There are various reasons to justify sovereignty and
dominion over the continental shelf as this is now
understood.

In the first place, this area is actually an extension
and a part of the national territory; it should therefore be
subject to the sovereignty of the State of whose territory
it is an under-sea extension in the same way as the rest of
that territory.

As Mr. Miguel Ruelas so justly remarks, the continental
shelf belongs to the coastal State, because generally
the rivers of that State have brought down the rich
deposits which cover the coastal area of the shelf (See
Miguel Ruelas, " La Cornisa Continental Territorial".
Revista de Derecho Internacional, year IX, Vol. XVII,
January-June 1930, page 130).

In the second place, the security and the right of
self-preservation of the coastal State have some impor-
tance. These fundamental rights include the right of a
State to dispose of and use its national territory in all
possible ways.

To deny a coastal State the right of sovereignty and
jurisdiction over the continental shelf is equivalent to
denying it part of the national territory with which, as
an international entity, it came into being. In other
words, that State will be deprived of a source of wealth
which, sooner or later, given the natural rate of growth
of all communities, it will wish to use and dispose of as
owner.

The right of self-preservation has another aspect,
namely, the action necessary to repel aggression and to
avert imminent danger.

The claim by a nation that its continental shelf should
be subject to its exclusive sovereignty, dominion and
jurisdiction lessens that danger and the probability of
disputes between nations.

A strong foreign nation, desiring to exploit actually or
ostensibly the resources in the waters adjacent to the
territorial waters of a State might set up installations
or other appropriate equipment which would not only
decrease the natural resources in a way prejudicial to
the coastal State, but also positively threaten the security
and territorial integrity of that coastal State.

In the third place, fisheries are still a vital necessity
and an element of the problem, since if the deep-sea
fishing grounds, which are usually over those areas, are
left at the mercy of the first comer, the species will be
depleted.

Finally, Chile is so situated geographically that both
the waters and the submarine areas in question are
absolutely necessary to its survival.

Furthermore, the theory of the extension of sovereignty
over the continental shelf and the superjacent waters is
confirmed by international practice.

For all these reasons the Government of Chile feels
obliged to reject article 2 of the draft and to suggest
that the principle that sovereignty, dominion and juris-
diction over the continental shelf are vested ipso jure in
the coastal State should be confirmed.
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3. LEGAL STATUS OF WATERS OVERLYING THE SEA-BED
AND SUBSOIL

Under the draft prepared by the United Nations
International Law Commission the waters overlying the
continental shelf have the legal status of high seas, with
all its consequences. Surface navigation and fishing
rights can therefore only be restricted to the degree
absolutely necessary for exploring and exploiting the
resources of the sea-bed and subsoil.

With regard to installations constructed on the high
seas for the purposes already indicated, the Commission
considers that safety zones may be established round
them but should not be classed as territorial waters.

The subject is dealt with in articles 3, 4, 5 and 6 of
the draft. Under these articles the rights which may be
exercised by the coastal State over the waters overlying
the sea-bed and subsoil of the continental shelf do not
conform exactly to the concept of sovereignty. If the
theory propounded by the International Law Commission
is accepted, the coastal State will have only very partial
and special jurisdiction over the high seas — i.e., it
will be entitled to exercise only control and supervision.

The principles accepted by the International Law
Commission lead to a manifest contradiction; whereas, as
we have already suggested here, the continental shelf
should be subject to sovereignty, i.e., to the total juris-
diction of the State whose territory extends beneath
the sea. Thus the sea-bed and subsoil would be subject
to the dominion and sovereignty of the coastal State,
while over the superjacent waters that State would
only exercise restricted rights of an economic and admi-
nistrative nature, which might well give rise to conflicts
of jurisdiction.

These principles should therefore be brought into line
with a realistic rule or system which would safeguard the
rights of the coastal State.

Whenever a rule is needed to settle disputes between
nations, jurisprudence produces one which, under the
test of time, is confirmed if satisfactory and amended or
superseded if not.

In this belief the Government of Chile would reject
articles 3, 4, 5 and 6 and propose their replacement by
a new provision proclaiming that the sovereignty of a
coastal State extends to its continental shelf and to the
superjacent high seas, subject to the limitations imposed
by international law to ensure the innocent and peaceful
passage of the ships of all nations and the establishment
and maintenance of submarine cables.

This theory of sovereignty, adopted by the Govern-
ment of Chile, appears to be borne out by the practice
of certain States. The Governments of Argentina, Chile,
Peru, Costa Rica, Honduras and Nicaragua, in procla-
mations dated respectively 11 October 1946, 23 June 1947,
1 August 1947, 27 July 1948, 28 January 1950 and
1 November 1950, have categorically claimed the sove-
reignty of their States over the continental shelf adjacent
to their coasts and over the superjacent waters to the
extent required to guarantee to those States ownership
of the resources therein contained.

4. SUBJECTS RELATED TO THE CONTINENTAL SHELF

A. Resources of the sea and sedentary fisheries

The problem of the continental shelf is closely linked
with that of the conservation of resources of the sea.
The International Law Commission has accordingly pre-
pared three articles based on the former practice of inter-
national law by which, as a corollary to the freedom
of the seas, no State could reserve to itself absolutely
and as against all other nations a monopoly of hunting
and fishing in any part of the " free " or " high " seas.

That used to be the international law or rule, but
the principle of the freedom of the seas must be reexa-
mined in the light of the present facts.

The seas are in reality dominated, used, and — it may
almost be said — possessed by States maintaining pow-
erful navies, fishing and merchant fleets, bases, supply
ports, docks and shipyards. The nationals of those
States are the only persons who fully enjoy all the
privileges of the " freedom of the seas".

Such a state of affairs has a direct bearing on the
area of the territorial sea, as it would not suit the major
sea Powers to have the territorial waters, where inter-
national custom has recognized the exclusive right of
the coastal State to fish and hunt, increased in area.

It is a well-known fact that fishing fleets under the
direct control of the great sea Powers engage in activities
prejudicial to the States bordering upon the Pacific
coast.

The American community could not remain indifferent
to such acts, and since 1945 there has grown up the
practice of protecting, conserving, regulating and super-
vising the operation of fishing and hunting, in order to
prevent the diminution or exhaustion, by illicit activities
such as those mentioned, of the considerable resources
of the seas of those areas, which are indispensable to the
well-being and progress of the American peoples.

On 28 September 1945, the President of the United
States of America formulated a new doctrine when he
issued a proclamation accompanied by an executive
order, declaring the right of his country to establish
fisheries conservation zones in the high seas areas conti-
guous to the coasts of the United States, either exclusively
or in agreement with other States concerned.

In an Official Declaration dated 23 June 1947, the
President of Chile, on the basis of existing doctrine and
of similar measures taken by Mexico and Argentina, laid
down the following:

" 2. The Government of Chile confirms and pro-
claims its national sovereignty over the seas adjacent
to its coasts whatever may be their depths, and within
the limits necessary to reserve, protect, conserve
and exploit the natural resources of whatever nature
found on, within and below the said seas, placing
within the control of the Government especially all
fisheries and hunting activities with the object of
preventing the exploitation of natural riches of this
kind to the detriment of the inhabitants of Chile
and to prevent the spoiling or destruction of those
riches to the detriment of the country and the American
continent.

" 3. The demarcation of the protection zones for
hunting and deep sea fishing in the continental and
island seas under the control of the Government of
Chile will be made in virtue of this declaration of
sovereignty at any moment which the Government
may consider convenient, such demarcation to be
ratified, amplified or modified in any way to conform
with the knowledge, discoveries, studies and interests
of Chile as required in the future. Protection and
control are hereby declared immediately over all
the seas contained within the perimeter formed by
the coast and the mathematical parallel projected
into the sea at a distance of 200 sea miles from the
coasts of Chilean territory. This demarcation will
be calculated to include the Chilean islands, indicating
a maritime zone contiguous to the coasts of those
islands, projected parallel to those islands at a distance
of 200 sea miles around their coasts.

" 4. The present declaration of sovereignty does
not disregard the similar legitimate rights of other
States on a basis of reciprocity, nor does it affect the
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rights of free navigation on the high seas. " (Memoria
del Ministerio de Relaciones Exteriores, 1947, page 203.)

Other countries followed our example — Peru in 1947,
Costa Rica in 1948, and El Salvador and Honduras
in 1950 — using in their declarations on the subject
terms very similar in form and content to those in the
Chilean proclamation. All this is ground enough for
-saying that the doctrine that the State may establish
exclusive zones of control and protection of maritime
fishing and hunting in areas of the high seas contiguous
to its territory known as " continental seas or waters "
has become part of the American international system.

The Government of Ecuador promulgated on 22 Feb-
ruary 1951 a Maritime Fishing and Hunting Act,
article 2 of which extends the territorial seas to a dis-
tance of twelve sea miles outward, subject to any future
definition of the term jurisdictional waters of the Repub-
lic of Ecuador (see Registro Oficial, year III, No. 747,
page 6149).

If we turn from the practice of States to recently
concluded multilateral treaties, we find the same tendency
to limit hunting and fishing on the high seas.

Article 9 of the Treaty of Peace with Japan obliges
that country to conclude agreements regulating and
limiting fishing on the high seas.

For these reasons the Government of Chile is obliged
to scrutinize articles 1, 2 and 3 of part II of the draft
prepared by the United Nations International Law
Commission, and believes that there should be a reaffir-
mation of the right to establish an exclusive hunting
and fishing zone 200 sea miles wide.

This measure, which the Chilean Government sup-
ports, is based on the following reasons: (1) the special
configuration of the submarine shelf along the coasts of
Chile; (2) the exploitation of the fisheries, which are of
vital concern to Chile; (3) the inadequacy of three miles
of territorial sea for protecting the fishing industry and
preventing destruction of marine life; and (4) the improper
jurisdiction exercised in the past and present by certain
foreign vessels over Chilean fishermen, whose living comes
mainly from the sea.

B. Contiguous zones

By the term " adjacent zone " or " contiguous zone ",
international law recognizes the existence of a maritime
belt or area between the high seas and the territorial
waters over which a coastal State may exercise certain
limited rights of a generally administrative nature
relating to sanitary and customs control, safety of navi-
gation and the protection of fishing.

Its legal nature should not be confused with that
of the territorial sea, which is a part of the territory
of the coastal State and therefore subject to its sov-
ereignty. The total jurisdiction of the coastal State is
exercised over the territorial sea, but it has only partial
and special powers over the contiguous zone.

In the draft prepared by the United Nations Inter-
national Law Commission the contiguous zone appears
as a belt of the high seas, contiguous to the territorial
sea, over which the coastal State may exercise the
control necessary to prevent infringement within its
territory or territorial waters of its customs or sanitary
regulations and any attack on its security by foreign
vessels. According to article 4 of the draft, the breadth
of the zone may not exceed twelve nautical miles measured
from the coast, a much less favourable provision than that
of the draft prepared in 1929 at Harvard University, in
which the contiguous zone may be of any width. (Draft
of Convention on Territorial Waters, article 20; the
text appears in Supplement to the American Journal of
International Law, volume 23, April 1929, page 245.)

Moreover, how can these twelve miles be reconciled
with the vast extent of ocean prescribed in article 4
of the Inter-American Treaty of Reciprocal Assistance,
an area of sea classified by doctrine as a contiguous zone?

The limit adopted by the International Law Commis-
sion seems contrary to the new tendency in international
law not to give the zone an exact or well-defined limit
but rather to consider the jurisdiction which the coastal
State must exercise on the high seas.

The Government of Chile considers that the limit
prescribed in article 4 of the International Law Commis-
sion's draft should not be established, but that the
contiguous zone should be extended and broadened so
that the coastal State may take the steps necessary to
prevent, within its territory or territorial waters, infringe-
ment of its customs, fishing or sanitary regulations and
attacks on its political or economic security by foreign
vessels.

The Government of Chile believes that this zone should
be at least 100 nautical miles measured from the coast.

4. DENMARK

Communication from the permanent delegation of
Denmark to the United Nations

NOTE: By a note verbale to the Secretariat, dated
13 May 1952, the Permanent Delegation of Den-
mark to the United Nations transmitted the fol-
lowing " comments and viewpoints of Danish
experts ". The note verbale stated that " the
Danish Government wishes to reserve its final
position, until it has been given the opportunity
to review the points of view of other countries as
well as the formulation of the final result of the
existing international co-operation in this mat-
ter ".

The draft is considered a proper basis for negotiations
on this subject. It is considered particularly valuable
that it has succeeded in obviating the difficulties involved
by the controversial question of the extent of territorial
waters. By refraining from fixing any definite geogra-
phical limit to the extent of the shelf into the sea, dif-
ferences of opinion have been precluded on that point.
The avoidance of any reference to sovereignty in the
established sense of the word is another useful aspect
of the draft which refers only to an exclusive right to
exploration and exploitation without involving, for
instance, the question of the status of such areas during
conditions of war and neutrality. The Danish authorities
would find it appropriate that the right of the coastal
State as set out in part I, article 2, be expressly character-
ized as an exclusive right since that would preclude any
idea of expansion of the territory of the State concerned.

The media through which the draft thus reaches a
practicable arrangement cannot, however, be considered
a final solution to the problems as far as Denmark is
concerned. In the Baltic, where there is no deep sea,
the system outlined in the draft will necessitate agree-
ments with the other Baltic Powers, and such agreements
are likely to encounter difficulties and may perhaps prove
impracticable. On the west coast of Denmark, the
application of the principle of control and jurisdiction
as far as possibilities of exploitation exist might also
lead to conflicts of interest with other countries.

The draft, therefore, gives occasion for certain com-
ments involving questions of principle as well as various
individual aspects:

For the special conditions existing off the Danish
coasts, part I, article 7, prescribes that two or more
States to whose territories the same continental shelf
is contiguous shall establish boundaries by agreement;
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failing agreement, the parties are under obligation to
have boundaries fixed by arbitration, involving —
according to the commentaries — a possible recourse to
the International Court of Justice.

This alternative, however, is not practicable in all
cases. In the first place, not all States would be willing
to abide by a solution of that nature; more particularly,
some of the countries which would be involved by the
areas in question are known to be opposed thereto as a
matter of principle. But even when the question is to
be referred to arbitration or to a court, a solution would
seem unlikely, unless the treaty itself already contained
certain directives or guiding principles, since these
problems involve entirely new aspects which can hardly
be decided according to existing legal or political prin-
ciples. In this connexion, the commentaries admittedly
refer to a decision ex aequo et bono by which the court
may, to some extent, disregard existing law or the fact
that the existing law contains no definite rules or guiding
principles. Nevertheless, this expression has certain
bearings upon a legal or a general moral evaluation, but
provides no guidance for decision of entirely new technical
problems or political pretentions.

Hence, the Danish authorities would find it desirable
that the treaty itself should provide for a body composed
of experts which could submit proposals for such delimita-
tions, possibly with some form of appeal or recourse to
arbitration or to a court. This body might consist of,
for instance, three non-partisan expert members, one
appointed by the Security Council of the United Nations,
one by the General Assembly, and one by the President
of the International Court of Justice.

The decisions of this body should be reached on the
bases of directives laid down in the treaty. Should a
State interested in the decision find that such directives
had not been complied with, or that the decision was
otherwise unreasonable, it should be entitled to refer
that question to a court of arbitration established by
the parties or, failing this, to the International Court of
Justice which should have authority to decide the aspects
specifically mentioned in the treaty, and possibly to refer
the matter back to the expert body for reconsideration
if the circumstances were found to warrant such action.

In regard to the directives mentioned above, the
commentaries already refer to the median line, and
where this line is applicable, such reference is fully ap-
proved by Denmark. Cases may occur, however, where
a median line is not directly applicable, for instance,
because the interests in the exploitation of the shelf are
more or less at right angles to each other; in such cases
reference could be made to a solution according to the
bisector.

Furthermore, it is felt desirable that the points of
view referred to on page 71 of the rapporteur's second
report were expressly incorporated into the treaty,
namely, the reference to a line perpendicular to the coast
drawn from the point at which the frontier between the
territorial waters of the two countries reaches the high
seas. If such a boundary between the two territorial
waters of two countries has previously been fixed accord-
ing to a line of demarcation which can be prolonged
towards the high seas, such prolongation should be
indicated as the starting point for the line of demarcation
also on the continental shelf.

However, in some cases an area may have to be divided
between three or more countries. In such cases reference
may be made to planes forming the locus to the points
which are closer to one of the countries than to any of the
others.

Such directives or guiding principles would establish a
basis for a solution in cases where agreement among the

interested countries could not be reached, while the ab
sence of such principles may entail differences of opinion
and disputes which the draft intends to obviate.

Having regard to the basic principles of the draft in
connexion with the above comments, the Danish autho-
rities have prepared the enclosed sketch 81 of a division of
the shelf contiguous to the Danish coasts facing the North
Sea and the Baltic and the waters between them. This-
sketch is primarily based on the boundaries fixed on 3 Sep-
tember 1921 between Danish and German territorial
waters east and west of Jutland, and the boundary fixed
by agreement of 30 January 1932 between Danish and
Swedish waters in the Sound and the prolongation of
these lines combined with the median line, where the
latter is applicable, and otherwise based on planes form-
ing the locus of points closer to Denmark than to any
other country involved. The sketch might serve as an
illustration of a division under concrete conditions calling
for special solution; the principles outlined may also be
applicable to analogous cases in other geographical areas.

Concerning the actual exploitation of the sea-bed and
the subsoil, part I, article 5, expressly states that the
new arrangement shall not prevent the laying and
maintenance of submarine cables by other States. It
is assumed that this provision refers to cables not only
for telecommunication but also for transmission of power
and the like. The Danish authorities are in full agreement
with this provision. "With the present formulation it may
be doubtful, however, which of the two interests shall be
overriding or, in other words, whether a State may be
required to move the cable or, vice versa, whether a cable
can be laid even where this is at variance with an exploi-
tation intended by the coastal State. It would seem
natural here to distinguish between cables already exist-
ing, in which case a removal, if any, should probably entail
a compensation for the expenses incidental to such
removal, and to the laying of new cables which should be
effected in such a way as not to interfere with steps for
exploitation of the sea-bed already taken by the coastal
State. Also where other installations are involved which
have already been placed by other States, for instance,
the mooring of lightships and the like, some regard should
be had to arrangements existing already.

On the other hand, the commentaries indicate that this
provision shall not be extended to pipelines, which is
probably intended to mean the laying of new pipelines.
However, other types of installations may be placed on
the sea-bed and, in the view of the Danish authorities, it
would therefore be desirable to have it expressly esta-
blished that the exclusive right recognized for the coastal
State (see the remarks to part A, article 2 above) shall
cover any other exploitation of the sea-bed and the subsoil,
with submarine cables as the only exception, for instance
the right to cultivation (algae and other marine plants),
establishment and maintenance of permanent installa-
tions for exploitation of the sea-bed, including the fixing
of permanent stakes and other fishing devices, stone-
gathering and pearl-fishing on the sea-bed, etc., so that
other States could not in any case, apart from submarine
cables, use the sea-bed or the subsoil without the consent
of the coastal State, with the explicit recognition that the
exclusive right comprises all such forms of exploitation.

"With respect to part II, articles 1 and 2, the following
comments may be made:

The Danish authorities take a favourable view of the
efforts expressed in these articles to provide possibilities
for the conservation and control of fishing on the high
seas in such geographical areas where adequate preserva-
tion and control have not been established already. More-
over, it is acknowledged that, in areas where only few

" Not reproduced.
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•countries take part in fishing, such countries have a pri-
mary interest in the enforcement of provisions of this
nature. It is felt, however, that such States should not
be in a position where they could use the initiative that
•would have to be left to them for these purposes to estab-
lish priority for their own fishermen to the exclusion of
fishermen from other countries who might later wish to
take part in such fishing activities. Such priority would,
in fact, be feasible even if the arrangement formally
placed all countries taking part in such fishing on an
equal footing, if for instance the permissible fishing methods
did not have the same value to fishermen of other coun-
tries— or could not be used at all. (In this connexion,
reference is made to the procedures which in some cases
have rendered illusory the application of the most-
favoured-nation clause). Hence, it would be essential to
clarify the issue as to when and under what conditions
any countries arriving later should be entitled to partici-
pation in the establishment of new regulations in order
that, if agreement cannot be reached, such countries
should not have to be governed by previously adopted
provisions for an indefinite period. It is therefore suggested
that procedures should be established for application
if provisions for preservation and control have already
been adopted by a certain number of countries for a
geographical area in which other countries later wish to
take part in the fishing activities and consider the provi-
sions already established to be at variance with their
interests, or consider the control applied to be inadequate.

In regard to the international body referred to in article
2, the Danish authorities wish to point out that it has
been charged with two different tasks, viz., to make
regulations where interested States are unable to agree
among themselves, and to conduct continuous investiga-
tions of the world's fisheries and the methods employed
in exploiting them.

In the former respect it is pointed out that Denmark
is in agreement with the principle of an international
regulation of fisheries in cases of disagreement among the
interested parties, but a final attitude to the draft proposal
cannot be decided upon until the composition and organ-
ization of the proposed body is known in greater detail.
It should be noted, however, that such regulation could,
to a large extent, probably be undertaken by existing
international agencies such as the International Council
for the Exploration of the Sea.

In regard to the unction of the body referred to in
article 2, in respect of investigations, it should also be
noted that in the opinion of the Danish authorities the
existing international bodies, such as the International
Council for the Exploration of the Sea, have functioned
satisfactorily and that their activities have provided
valuable experience and practical working methods;
hence, it would not be desirable at the present time to
replace existing bodies by one single international body.
The Danish authorities therefore propose that the body
referred to in article 2 should conduct its investigations
in consultation with the existing international bodies and
in geographical areas where such investigations are not
already being carried out by existing international bodies.

In regard to part II, article 3, the Danish authorities
refer to their comments on part II, article 1, and point
out that it would be natural for coastal States to have an
exclusive right to place permanent installations for
sedentary fisheries in that part of the high seas that is
contiguous to the territorial waters of such State, analo-
gous to the exclusive right of coastal States to place instal-
lations for exploitation of the coastal State's part of the
continental shelf as stated above. It would also be desi-
rable to ensure free navigation by adding a provision to
the effect that sedentary fisheries must not result in
substantial interference with navigation, cfr. a similar

provision in part I, article 6, concerning the exploration
and exploitation of the continental shelf.

The commentaries of the International Law Commis-
sion define sedentary fisheries as fishing activities carried
out by means of stakes embedded in the sea-floor. Such
stakes, it is presumed, are placed during the fishing season
and then removed, whereas the establishment of perma-
nent installations, as already mentioned, should be
reserved for the coastal State. Sedentary fisheries, it is
noted, can be undertaken also by devices other than
stakes, e.g., buoys and anchors.

The following comments refer to part II, article 4
of the draft proposal:

The Danish authorities appreciate the potential need
for establishment of contiguous zones adjacent to terri-
torial waters where a coastal State may exercise the
control necessary to prevent the infringement, within its
territory, of customs, fiscal or sanitary regulations. The
limit of twelve miles from the coast fixed for such zones
is also acceptable to the Danish authorities.

It has been noted with satisfaction that no extension
of territorial waters is involved.

Some concern is felt, however, about the absence of a
specific definition of the nature of the control in question,
since this may lead to abuse by the institution of meticulous
control measures on navigation and fisheries where such
control is not required to prevent infringement of customs,
fiscal and sanitary regulations. Abuses of this type might,
in point of fact, be tantamount to an expansion of terri-
torial waters.

The Danish authorities feel, therefore, that contiguous
zones should not be established unilaterally by a coastal
State, but only by treaties between the interested States.

5. ECUADOR

Comments of the Government of Ecuador transmitted by a
note verbale dated 30 January 1952 from the permanent
delegation of Ecuador to the United Nations

[Original: Spanish]

The Government of Ecuador has the honour to express
the following views:

Article l: The concept of the continental shelf or
continental platform, as contained in this article, is
qualified by two conditions: that the shelf be outside
the area of territorial waters, and that it admit of the
exploitation of the sea-bed and subsoil.

This concept is not entirely in accord with articles 1
and 2 of the Legislative Decree of 6 November 1950
approved by the National Congress of Ecuador, which
does not subject the continental shelf to these two condi-
tions. Our continental shelf, which is limited to sub-
merged land contiguous to continental territory where
the depth of the superjacent waters does not exceed
200 metres, lies partly within and partly beyond the area
of territorial waters. Nor does its existence depend simply
upon whether the depth of the superjacent waters admits
exploitation of the natural resources of the sea-bed and
subsoil, as stipulated in the International Law Commis-
sion's formula. The Act says simply that the continental
shelf or platform contiguous to Ecuadorean coasts,
" and all or any part of the wealth it contains, belong
to the State . . . " The Commission will only recognize
the continental shelf if its natural resources can be exploit-
ed; in Ecuadorean law the right of exploitation is inherent
in the recognition of the State's jurisdiction over the
shelf.

Article 2 limits the coastal State's jurisdiction over
the continental shelf to the sole purpose of exploiting its
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natural resources. Although our law begins by laying
down that the Ecuadorean State " shall exercise the
right of use (aprovechamiento) and control to the extent
necessary to ensure the conservation of the said property
and the control and protection of the fisheries appertain-
ing thereto ", it does not limit the State's jurisdiction to
the exploration and exploitation of the shelf's natural
resources.

Article 3: The Commission regards the waters covering
the continental shelf as high seas. It is bound to do so,
for by its definition the continental shelf is outside the
area of territorial waters. However, under our law the
superjacent waters may be high seas in some cases and
territorial waters in others.

Commission regards that airspace as free. However,
from article 2 of the Legislative Decree of 6 November
1950 and from our Constitution it follows that the airspace
over the superjacent waters of the continental shelf may
be free in some cases and territorial in others.

Article 5 entitles the coastal State to lay and maintain
submarine cables on the continental shelf in virtue of its
jurisdiction over the shelf. We have no comparable
provision in our law on the subject, but clearly Ecuador
may do any act and take any measures whatsoever within
the confines of its own territory, which includes the conti-
nental shelf where the superjacent water is not more than
200 metres deep.

Article 6 indicates that freedom of navigation and
fishing must not be hampered by exploration of the
continental shelf and exploitation of its natural resources.
There is no comparable provision in our law, but it is
easily gathered that where the Ecuadorean continental
shelf extends beyond territorial waters, the principle in
the Civil Code that fishing m the sea is free prevails.
Where the Ecuadorean shelf ends within the area of
territorial waters, the matter is governed by the principle
in the Civil Code that only Ecuadoreans and aliens domi-
ciled in Ecuador may fish in territorial waters, and by the
provisions of the Sea Fishing and Hunting Act relating to
foreign vessels

The relevant provisions of that Act are as follows:

FISHING BY FOREIGN VESSELS

Article 20. No foreign fishing vessel may enter Ecua-
dorean territorial waters unless carrying a certificate, a
fishing permit and the other necessary documents.

Article 21. Certificates and fishing permits shall be
obtainable only from the regular (de carrera) consulate
of Ecuador having jurisdiction over the applicant vessel's
port of departure, or, where no regular consulate has juris-
diction over the port of departure, from the regular consu-
late nearest to the vessel's course.

Fishing documents shall be issued after payment of
the duties and fees prescribed in the relevant Acts and
regulations and subject to a full and unconditional written
undertaking by the applicant to abide by the provisions
of those Acts and regulations.

Article 22. Any foreign vessel wishing to engage in
commercial fishing in territorial waters or to purchase
fish must register beforehand at the Ecuadorean consulate
prescribed in the preceding article.

Fishing certificates shall be valid from the date of issue
until 31 December the same year.

Article 23. A vessel in Ecuadorean waters wishing
to continue to fish after the expiry of its fishing permit
may obtain a permit by wireless. Application may be

made only to the Ecuadorean consulate that issued
original permit, and the wireless message granting the
permit shall import all the wording of a written permit.

A f i s h mg vessel on the high seas wishing to fish in
Ecuadorean waters may aplply for a fishing permit by
wierless, provided that it has already secured a certificate
f r o m t h e p rOper consulate and obtains the fishing permit
before entering Ecuadorean waters. Otherwise it shall be
deemed to be trespassing.

Article 24. A fishing permit shall be valid for a single
VOyage, that is to say from the moment of issue until the
v e s s e l enters port to dispose of its catch or tranships the
catch to another vessel.

Article 25. A fishing permit shall be valid for

W Eighty days, if the vessel obtained it from an
Ecuadorean consulate in Central or South America;

(c) Eighty-five days, if issued by wireless from an
Ecuadorean consulate in California or the Gulf of
Mexico; and

(<0 Seventy-five days, if issued by wireless from an
Ecuadorean consulate in Central or South America.
A vessel prevented from fishing by force majeure or

fortuitous circumstances duly substantiated may, if no
fish are aboard, obtain without paying a further fee an
extension of its fishing permit for a period equal to the
one expired.

Article 26. A catch may be transhipped only in the
cases specified in the regulations made under this Act.

Artide 2 7 . A n Ecuadorean consulate issuing fishing
documents in accordance with the provisions of this Act
s h a l l f o r w ard to the Ministries of National Economy,
N a t iOnal Defence, and Foreign Affairs, the Treasury and
t h e Comptroller-General's Department a monthly return
o f f i s n mg developments together with the statistical
information required by the regulations made under this
A c t > a n ( j sYia\\ retain a copy thereof on file.

Article *«. Any foreign fishmg vessel engaged in
commercial fishing or coming to purchase fish from
Ecuadorean fishermen shall pay in United States dollars
t h e following fishing duties and fees:

(a) For the certificate:

Swordfish 200

Shark j
Cod 100

(*) F o r t h e permit, per net registered ton:

Swordfish 20'
Tunny 12
Shark 12

• • • 8
""ets 24

Commercial freighters calling at Ecuadorean ports
shall pay only the ordinary export duties on fish taken
aboard for their own account or that of another.

Article 29. Vessels coming to fish for sport shall pay
the sum of one United States dollar (gold) per gross ton
for each visit plus the usual consular fees, but must apply
to the proper consul for a special permit.

Fishing permits for scientific purposes shall be issued
free of charge upon application to the Director of the
Department of Fishing and Hunting.

Article 7 prescribes how two States having territories
to which the same continental shelf is contiguous shall
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«stablish boundaries. As there is no express provision
in our law governing this situation, we should be entitled
to establish such boundaries by bilateral treaty.

Related subjects. Resources of the sea. Articles 1 and 2.
These articles refer to the competence of States whose
nationals are engaged in fishing in any area of the high seas
to regulate and control fishing activities in such an area;
•and to the competence of a permanent international body
to conduct investigations of the world's fishing areas and
•the methods employed in exploiting them.

Because our Civil Code recognizes the principle that
fishing in the sea is free, there are no provisions compa-
rable to the Commission's draft articles 1 and 2 in either
•the Legislative Decree of 6 November 1950 or the Sea
Fishing and Hunting Act and Regulations. The same
comment may be made on article 3, which authorizes
States to regulate the establishment of fishing communities
in areas of the high seas contiguous to territorial waters.

Article 4. This article authorizes a coastal State to
«xercise the control necessary to prevent the infringement,
'within its territory or territorial waters, of its customs or
fiscal regulations.

The right to police for national security and fiscal
purposes was established by our Civil Code and Maritime
Police Code for a distance of four marine leagues, but the
Legislative Decree of 6 November 1950 set the area of
maritime control and policing at twelve nautical miles,
i.e., the minimum for territorial waters. The area of
maritime control and policing may be extended by virtue
of such international treaties as the Treaty of Mutual
Assistance.

6. EGYPT

Comments of the Government of Egypt transmitted by a
note verbale of 5 March 1953 from the permanent
delegation of Egypt to the United Nations

[Original: French]
[February 1953]

The Egyptian Government has examined with great
interest the draft articles on the continental shelf and
related subjects prepared by the International Law
Commission at its third session in 1951. While, in view
of the importance and complexity of the problems in-
volved, it wishes to reserve its final position, it feels able
to make the following comments at this juncture:

(1) In the first place, the Egyptian Government wishes
to commend the International Law Commission for its
report on the question, which constitutes a valuable
contribution to the codification of maritime law.

(2) As regards part I — Continental Shelf: the Egyptian
Government considers that the definition of the continen-
tal shelf given in article 1 is clearly inadequate. Although
the difficulties referred to by the Commission in this
connexion are real, it should be possible and would be
desirable to have a more concrete definition of the conti-
nental shelf. The proposal for the use of a specific depth
—to be determined in the light of the circumstances —

might serve as a basis, subject to any subsequent technical
developments which might make it possible to exploit the
resources of the sea-bed at a greater depth and which
might therefore necessitate a revision of the definition.

(3) The Egyptian Government further considers that
the concept of " control and jurisdiction for the purpose
of exploring (the continental shelf) and exploiting its
natural resources " contained in article 2 might be replaced
by the well-known concept of " sovereignty " which there
is no good reason for rejecting, and which presents definite
advantages from the point of view of practical interpreta-
tion. The continental shelf would simply be subject to
the sovereignty of the coastal State. There is no reason to

fear that the concept of sovereignty would be criticized on
the grounds that it might give rise to an extension of the
power and control of the coastal State, since articles 3,
4 and 5, which the Egyptian Government supports in
principle, seem to offer assurances which could logically
be accepted.

(4) Article 6, which is in the nature of a regulation,
is acceptable. It should, however, be pointed out that
the " reasonable distances " referred to in paragraph 2
should be left to be determined by each government.

(5) As regards 7, the Egyption Government considers
it reasonable and eminently desirable that two or more
States to whose territories the same continental shelf is
contiguous should establish boundaries in the area of the
continental shelf by agreement. With reference to
comment No. 1 on the article, in which the word arbitra-
tion is used in the widest sense, including even arbitration
ex aequo et bono, we would draw attention to the advantage
of working out a set of rules to be applied in delimiting
the zones of each State on the continental shelf in areas
where this is necessary owing to the failure of the parties
to reach an agreement. These rules might serve asan
objective basis for any agreements which might be conclu-
ded between States.

(6) As regards part II — Related subjects: the Egyptian
Government is unable at present to express an opinion
on the question of the resources of the sea and sedentary
fisheries dealt with in the first three articles of that part,
the articles being at present under consideration by the
competent authorities. As regards article 4, however,
which relates to contiguous zones, the Egyptian Govern-
ment wishes to make the most express reservations con-
cerning the limitation of control on the adjacent high seas
both as regards the purpose of such control and the pro-
vision that it should not be exercised more than twelve
miles from the coast. Needless to say, the curent trend
is to extend the limits of territorial waters. If article 4
were adopted in its present form it would simply mean
the abolition of contiguous zones.

7. FRANCE

Comments of the Government of France transmitted by a
letter dated 3 October 1952 from the Ministry for Foreign
Affairs of France

[Original: French]

The French Government would like first of all to pay
a tribute to the International Law Commission for its
efforts in studying a new and controversial topic which
is not as yet covered by international rules. It feels
that the draft articles constitute a really useful working
paper and a notable step towards the reconciliation of the
divergent views which still prevail in this area of inter-
national maritime law. To their credit, the draft articles
neither challenge the principle of the freedom of the seas,
which must continue to be the basic rule, nor do they
question the regime of territorial waters.

PART I. CONTINENTAL SHELF

1. Definition. The Commission defines the conti-
nental shelf as the area " outside the area of territorial
waters, where the depth of the superjacent waters admits
of the exploitation of the natural resources of the sea-bed
and subsoil" (article 1). The Commission intentionally
refrains from adopting a fixed limit in terms of the
depth of the superjacent waters.

Although the definition admittedly avoids the draw-
back of instability, it appears to suffer from the defect
of vagueness. It is arguable that it might be better to
contemplate a specified depth-limit of, say, 300 metres*
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to avoid having to change it too soon. A fixed limit
would have the further advantage of ruling out any
dispute concerning such vague concepts as the ability of
the coastal State to exploit the natural resources or the
period within which it should be in a position to do so.

2. Legal status. The provisions of draft article 2
give the coastal State " control " and " jurisdiction " over
the martime area defined as the continental shelf. One
may wonder whether the distinction drawn by the Com-
mission between the notion of " control and jurisdiction "
and that of sovereignty is a real one. The legal conse-
quence of the monopoly of exploitation vested in the
coastal State will be the exercise of effective, though
limited, sovereignty over the continental shelf and this
sovereignty will be a fact even though the actual term
is not employed.

Article 6 stipulates that " the exploration of the
continental shelf and the exploitation of its natural
resources must not result in substantial interference
with navigation or fishing ".

This wording calls for a number of comments:
(a) It would seem useful to make it clear also that

the exploitation of the continental shelf should not
have the effect of reducing fish production, for example,
by causing the local disappearance or the general depletion
of certain species.

(b) The question necessarily arises who will have the
power — and when — to judge whether the action taken
by the coastal State is, in effect, likely or not likely to
interfere with navigation or fishing. The draft article
in no way specifies what authority would be competent
to refuse permission or to declare an action prohibited,
or how serious the interference must be before such a
decision becomes a necessity.

(c) Finally, the ability to exploit under article 6
ipso facto seems to imply the ability to instal pipelines.
Perhaps it would be better to say so in so many words.
SSr

Note 4 to article 6, paragraph 2, refers to the possi-
bility of establishing " narrow safety zones " extending
for perhaps five hundred metres around the installa-
tions. If and when discussions are held concerning the
determination of the width of such zones, care should
be taken to avoid any infringement of the freedom
of navigation and fishing through the establishment of
such contiguous zones.

PART II. RELATED SUBJECTS

The main preoccupation of the draft articles in this
part is to ensure better protection for the natural resources
of the sea. These articles are divided into three groups:
resources of the sea, sedentary fisheries and contiguous
zones.

The proposals concerning the related subjects admit-
tedly contain clearer provisions than those concerning
the exploitation of the natural resources of the sea-bed
and subsoil. No doubt this is accounted for by the
fact that the question is not a new one and that it was
possible to rely on the various studies which had preceded
the preparation of the international conventions concluded
in the past for regulating fishing on the high seas. Never-
theless, some of the proposed provisions are still not
beyond criticism.

1. Resources of the sea

Article 1 gives each State the right to regulate fishing
in any area if its nationals are engaged in fishing in
that area, subject to the proviso that the measures
to be taken shall be taken " in concert " if several States
are involved. This is a proposition which is based on

general and internationally accepted principles and which
has been acted upon on previous occasions. It follows
that no unilateral measure by one of the States concerned
may be pleaded against the nationals of another State.
The same observation applies to the situation, also^
covered by article 1, where the area in question is within
one hundred miles of the territorial waters of a coastal.
State.

Article 2 provides for the possibility of establishing
a permanent international body with competence not
only to conduct investigations of fisheries but also to-
make regulations for conservatory measures to be applied
by the States whose nationals are engaged in fishing in.
any particular area where the States concerned are unable-
to agree among themselves. In the French Government's,
view it would be desirable to establish such a body,
with powers to take regulatory, technical and economic
decisions. However, there are two observations to be
made in this connexion.

(1) Obviously, if practicable general regulations are
to be worked out, one must envisage the contingency
that one of the States might find itself in disagreement
with the others. It may be recalled that when the Inter-
national Convention for the Northwest Atlantic Fisheries
of 3 February 1949 was being drafted, some thought
was given already then to the establishment of a body
of this kind to deal with all questions relating to the
maintenance of the level of the stocks of fish covered
by the Convention. However, as there was some opposi-
tion on this point, the Convention merely provided for
the establishment of a qualified body to submit proposals
for the approval of the various governments concerned.
That is a first step which should perhaps be judged in the
light of the experience gained before it is planned to
establish an international body with powers of decision,
such as that described in the draft article.

(2) It should also be pointed out that the system
recommended can be useful only in so far as it includes
all the interested States, for the non-participation of
any one of them can prevent the proposed measures from
materializing.

2. Sedentary fisheries

(1) Attention should be drawn to the vagueness of
article 3, so far as the definition of the term " sedentary
fisheries " is concerned. The note to this article merely
states that the term means fisheries which should be
regarded as sedentary because of the species caught or
the equipment used. It would be absolutely necessary
to delimit the scope of this definition more particularly.

(2) It should be noted that while a non-coastal State
may maintain and exploit the fisheries in question on
an equal footing with a coastal State, it has to be " per-
mitted " to do so. This stipulation obviously places it in
an inferior position with respect to the coastal State and
deprives it of the freedom of action it enjoyed previously
over a part of the high seas.

3. Contiguous zones

Article 4 has the merit of establishing a uniform limit
for the zone within which a coastal State may exercise
control and might therefore be useful in putting an
end to many uncertainties. The French Government
would therefore be prepared to give it consideration,
subject to the proviso that the grant of the right of
control to a coastal State can on no account be held to
constitute an extension of that State's sovereignty
beyond its territorial waters.

This proviso leads to another as a necessary corollary:
the proposed article will only be acceptable if it is sup-
plemented by fixing the limits of territorial waters in
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•such a way that the power to fix them is not left to the
discretion of the States concerned. The French Govern-
ment feels therefore that, with respect to this fundamental
point, the work of the Commission must be completed
and that any attempt to make regulations governing
the so-called contiguous zones presupposes that the
limits of territorial waters have been fixed.

The French Government wishes to offer one final
•comment which relates both to the provisions dealing
with the continental shelf and to those concerning the
related subjects. It is to be noted that while provision
is made for a system of general regulatory and policing
measures, no mention is made of the conditions which
are to govern the supervision of these measures. Yet the
question of supervision raises a good many difficulties
•of a national and international character (practical
methods for exercising it, financial costs, apportionment
of financial responsibility, etc.) and it is difficult to
take a position on any of the articles in question until
some further particulars, with explanations, concerning
this general problem are obtained.

8. ICELAND

Communication from the Ministry for Foreign Affairs
of Iceland

[5 May 1952]

The Ministry of Foreign Affairs of Iceland presents
its compliments to His Excellency, the Secretary-General
of the United Nations and has the honour to refer to
the Legal Department's note of 28 November 1951
(LEG 292/1/07) inviting the comments of the Government
of Iceland upon document A/CN.4/49, containing the
International Law Commission's draft articles on the
continental shelf and related subjects.

The Government of Iceland has studied the draft
articles referred to and has the honour to submit the
following comments dealing mainly with jurisdiction over
fisheries:

1. The Commission defines the term " continental
shelf " as referring to the sea-bed and subsoil of the
submarine areas contiguous to the coast but outside
the area of territorial waters, etc. (part I, article 1).
It then says that the continental shelf is subject to the
exercise by the coastal State of control and jurisdiction
for the purpose of exploring it and exploiting its natural
resources (part I, article 2) and that the exercise by a
coastal State of control and jurisdiction over the continen-
tal shelf does not affect the legal status of the superjacent
waters as high seas (part I, article 3).

The Commission also says that on the high seas adjacent
to its territorial waters, a coastal State may exercise the
control necessary to prevent the infringement, within
its territory or territorial waters of its customs, fiscal
or sanitary regulations (part II, article 4). On the
other hand, fishing activities on the high seas (i.e., outside
territorial waters) are to be regulated through agreements
among the States concerned. Also, an international
body should be set up and be empowered to make regula-
tions for conservatory measures to be applied by the
States whose nationals are engaged in fishing in any
particular area where the States concerned are unable to
agree among themselves (part II, articles 1-2). It is
specifically stated that in no circumstances may an area
be closed to nationals of other States wishing to engage
in fishing activities (part II, article 1).

The Icelandic Government is unable to agree with
these views. At the General Assembly of the United
Nations, in 1949, the Icelandic delegation pointed out
that it would not be sufficient for the Commission to
study the regime of the high seas as proposed by the

Commission itself and that it would be necessary for it
to study also the other side of the problem, i.e., the
question where the high seas started, or, in other words,
the regime of territorial waters. In that way the entire
problem, including the problem of contiguous zones,
would be covered. The Commission has not yet cir-
culated its report on the question of territorial waters.
Nevertheless, in its report on the regime of the high
seas it seems to have prejudged the issue. For in part I,
article 1, of its draft, the Commission seems to have
taken for granted that the " continental shelf", as
defined by it, is situated outside territorial waters. And
how far do territorial waters extend? The Commission
does not say.

2. The views of the Icelandic Government with regard
to fisheries jurisdiction can be described on the basis of
its own experience, as follows:

Investigations in Iceland have quite clearly shown
that the country rests on a platform or continental shelf
whose outlines follow those of the coast itself (see pro-
visional map, p. 252) whereupon the depths of the real
high seas follow. On this platform invaluable fishing
banks and spawning grounds are found upon whose
preservation the survival of the Icelandic people depends.
The country itself is barren and almost all necessities
have to be imported and financed through the export of
fisheries products. It can truly be said that the coastal
fishing grounds are the conditio sine qua non of the
Icelandic people for they make the country habitable.
The Icelandic Government considers itself entitled and
indeed bound to take all necessary steps on a unilateral
basis to preserve these resources and is doing so as
shown by the attached documents. It considers that it is
unrealistic that foreigners can be prevented from pumping
oil from the continental shelf but that they cannot in
the same manner be prevented from destroying other
resources which are based on the same sea-bed.

3. The Government of Iceland does not maintain
that the same rule should necessarily apply in all coun-
tries. It feels rather that each case should be studied
separately and that the coastal State could, within a
reasonable distance from its coasts, determine the neces-
sary measures for the protection of its coastal fisheries
in view of economic, geographic, biological and other
relevant considerations.

ANNEX I TO COMMENTS BY THE GOVERNMENT
OF ICELAND

LAW CONCERNING THE SCIENTIFIC CONSERVATION OF THE
CONTINENTAL SHELF FISHERIES, DATED 5 APRIL 1948

(Translation)

The President of Iceland proclaims: The Althing has
passed the present law which is hereby approved and
c onfirmed:

Article 1

The Ministry of Fisheries shall issue regulations
establishing explicitly bounded conservation zones within
the limits of the continental shelf of Iceland; wherein all
fisheries shall be subject to Icelandic rules and control;
Provided that the conservation measures now in effect
shall in no way be reduced. The Ministry shall further
issue the necessary regulations for the protection of the
fishing grounds within the said zones. The Fiskifelag
Islands (Fisheries Society) and the Atvinnudeild Haskela
Islands (University of Iceland Industrial Research Labo-
ratories) shall be consulted prior to the promulgation of
the said regulations.

The regulations shall be revised in the light of scientific
research.
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Article 2

The regulations promulgated under article 1 of the
present law shall be enforced only to the extent compatible
with agreements with other countries to which Iceland
is or may become a party.

Article 3

Violations of the regulations issued under article 1 shall
be punishable by fines from kr. 1,000 to kr. 100,000 as
specified in the regulations.

Article 4

The Ministry of Fisheries shall, to the extent practi"
cable, participate in international scientific research in
the interest of fisheries conservation.

Article 5

This law shall take effect immediately.
Done in Reykjavik, 5 April 1948.

(Signed) Sveinn BJORNSSON
President of Iceland

Johann P. Josefsson

Reasons for the law of 5 April 1948 (submitted to the
Icelandic Parliament)
It is well known that the economy of Iceland depends

almost entirely on fishing in the vicinity of its coasts.
For this reason, the population of Iceland has followed the
progressive impoverishment of fishing grounds with
anxiety. Formerly, when fishing equipment was far
less efficient than it is today, the question appeared in a
different light, and the right of providing for exclusive
rights of fishing by Iceland itself in the vicinity of her
coasts extended much further than is admitted by the
practice generally adopted since 1900. It seems obvious,
however, that measures to protect fisheries ought to be
extended in proportion to the growing efficiency of
fishing equipment.

Most coastal States which engage in fishing have long
recognized the need to take positive steps to prevent over-
exploitation resulting in a complete exhaustion of fishing
grounds. Nevertheless, there is no agreement on the
manner in which such steps should be taken. The States
concerned may be divided into two categories. On the
one hand, there are the countries whose interest in fishing
in the vicinity of foreign coasts is greater than their
interest in fishing in the vicinity of their own coasts.
While recognizing that it is impossible not to take steps
to mitigate the total exhaustion of fishing grounds, these
States are nevertheless generally of opinion that unilateral
regulations by littoral States must be limited as far as
possible. They have also insisted vigourously that such
measures can only be taken by virtue of international
agreements.

On the other hand, there are the countries which engage
in fishing mainly in the vicinity of their own coasts. The
latter have recognized to a growing extent that the re-
sponsibility of ensuring the protection of fishing grounds
in accordance with thef indings of scientific research is,
above all, that of the littoral State. For this reason,
several countries belonging to the latter category have,
each for its own purposes, made legislative provision to
this end the more so as international negotiations under-
taken with a view to settling these matters have not been
crowned with success, except in the rather rare cases
where neighbouring nations were concerned with the
defence of common interests. There is no doubt that
measures of protection and prohibition can be taken better
and more naturally by means of international agreements
in relation to the open sea, i.e., in relation to the great

oceans. But different considerations apply to waters in
the vicinity of coasts.

In so far as the sovereignty of States over fishing grounds
is concerned, two methods have been adopted. Certain
States have proceeded to a determination of their terri-
torial frontiers, especially for fishing purposes. Others,
on the other hand, have left the question of the territorial
frontier in abeyance and have contented themselves with
asserting their exclusive right over fisheries independently
of such a frontier. Of these two methods, the second
seems to be the more natural, having regard to the fact
that certain considerations arising from the idea of the
" territorial frontier " have no bearing upon the question
of an exclusive right to fishing, and that there are there-
fore serious drawbacks in considering the two questions
together.

When States established theit sovereignty over fishing
zones in the vicinity of their coasts they adopted greatly
varying limits; in the majority of cases, they adopted a
specified number of nautical miles: three miles, four miles,
six miles or twelve kilometres, etc. It would appear,
however, to be more natural to follow the example of
those States which have determined the limit of their
fisheries in accordance with the contour of the continental
shelf along their coasts. The continental shelf of Iceland
is very clearly marked, and it is therefore natural to take
it as a basis. This is the reason why this solution has
been adopted in the present draft law.

Commentary on article 1. Two kinds of provisions are
concerned: on the one hand, the delimitation of the waters
within which the measures of protection and prohibition
of fishing should be applied, i.e., the waters which are
deemed not to extend beyond the continental shelf; and,
on the other hand, the measures of protection and pro-

' hibition of fishing which should be applied within these
waters. In so far as the enactment of measures to assure
the protection of stocks of fish is concerned, the views of
marine biologists will have to be taken into consideration,
not only as regards fishing grounds and methods of
fishing, but also as regards the seasons during which
fishing shall be open, and the quantities of fish which
may be caught.

At present, the limit of the continental shelf may be
considered as being established precisely at a depth of
100 fathoms. It will, however, be necessary to carry
out the most careful investigations in order to establish
whether this limit should be determined at a different
depth.

Commentary on article 2. The provisions of this article
have a bearing upon the following agreements: the
Agreement between Denmark and the United Kingdom,
of 24 June 1901, and the International Convention for
the Regulation of the Meshes of Fishing Nets and the
Size Limits of Fish, of 23 March 1937. Should the provi-
sions contained in this draft law appear to be incompatible
with these agreements, they would not, of course, be
applied against the States signatories to the said agree-
ments, as long as these agreements remain in force.

Commentary on article 3. The amount of the fines will
be assessed with due regard to the relative importance of
the measures of prohibition which may have been infringed.

Commentary on article 4. On 17 August 1946, the Inter-
national Council for the Exploration of the Sea recom-
mended that measures be taken to prohibit fishing in the
Faxafloi. It goes without saying that Iceland will take
part, to the fullest possible extent, in any initiative of this
kind in relation to her own coasts as well as others. She
has already given proof of her interest in these problems, in
particular by taking part in international oceanographic
reserach.

Article 5. This article does not call for comment.
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ANNEX II TO COMMENTS BY THE GOVERNMENT
OF ICELAND

REGULATIONS CONCERNING THE CONSERVATION OF FISHING
BANKS OFF THE NORTH COAST OF ICELAND

(Translation)

Section 1

All trawling and Danish seine-netting ave prohibited in
the area from Horn to Langanes inside four nautical miles
from a basic line drawn between the outermost points of
the coast, islands and rocks; in bays, the basic line is
drawn across the opening of the bay.

The basic line shall be drawn directly through the
following points, the conservation line being a parallel
line four nautical miles seawards:

1. Horn 66° 27'4 N., 22° 24'5 W.
2. Irabodi 66° 19'8 N., 22° 06'5 W.
3. Drangasker 66° 14'3 N., 21° 48'6 W.
4. Selsker 66° 07'3 N., 21° 31'2 W.
5. AsbOoarif 66° O8'l N., 20° 11'2 W.
6. Siglunes 66° 11'9 N., 18° 5O'l W.
7. Flatey 66° 10'3 N., 17" 50'5 W.
8. Lagey 66° 17'8 N., 17° 07'0 W.
9. Raudinupur 66° 30'7 N., 16° 32'5 W.

10. Rifstangi 66° 32'3 N., 16° 11'9 W.
11. Hraunhafnartangi . . . 66° 32'3 N., 14° 01'6 W.
12. Langanes 66° 22'6 N., 14° 32'0 W.
The western part of the conservation area is bounded by

a line drawn due north-east from Rani in Hornbjarg and
the eastern part by a line drawn due east from Langanesta.

Also, a four-mile zone shall be drawn from the outermost
points and rocks of the island of Grimsey (Cf. map. p. 255).

Section 2
In the area defined in section 1 only Icelandic citizens

may fish for herring and for such fisheries Icelandic
vessels shall be used, cf. Act No. 33 of 19 June 1922
concerning fishing in territorial waters.

Section 3
Fishing operators, cf. section 2, who intend to engage in

summer herring fisheries off the north coast during the
period from 1 June to 1 October shall apply for permission
to the Ministry of Fisheries before I June 1950, and before
15 May each succeeding year and specify in their applica-
tions the vessels and the type of fishing gear to be used.

If the Ministry of Fisheries envisages the possibility
of overfishing, the Ministry at the beginning of the herring
season or later may limit the number of fishing vessels
and the maximum catch of each individual vessel.

Fisheries statistics shall be forwarted to the Fiskifelag
Islands (Fisheries Society of Iceland) in the manner
prescribed in Act No. 55 of 27 June 1941, concerning
catch and fisheries reports.

Section 4
The provisions of these regulations do not interfere with

the freedom of navigation, provided that the fishing gear
is stowed in the manner prescribed in Act No. 33 of
19 June 1922.

Section 5
The enforcement of these regulations shall at all times

be in conformity with international agreements to which
Iceland is a party.

Section 6
Infractions of these regulations and rules and notices

published in pursuance thereof shall be punishable by
fines from kr. 100 to 100,000 However, penalties
provided for in prevailing laws prohibiting trawlidg nan
Danish seine-netting shall remain in force in all areas to
which they have hitherto been applicable.

Section 7

These regulations shall enter into force on 1 June 1950.
These regulations are hereby promulgated in accordance

with Law No. 44 of 5 April 1948 concerning the scientific
conservation of the continental shelf fishing banks.

Ministry of Fisheries, 22 April 1950
(Signed) Olafur THORS

(Signed) Gunnlaugur E. BRIEM

ANNEX III TO COMMENTS BY THE GOVERNMENT
OF ICELAND

REGULATIONS CONCERNING CONSERVATION OF FISHERIES
OFF THE ICELANDIC COASTS

Article 1

All trawling and Danish seine-netting ave prohibited off
the Icelandic coasts inside a line which is drawn four
nautical miles from the outermost points of the coasts,
islands and rocks and across the opening of bays.

The line shall be drawn by drawing straight base lines
between the following points, and then a parallel line
four nautical miles seawards:

1. Horn 66° 27'4 N., 22° 24'5 W.
2. Irabodi 66° 19'8 N., 22° 06'5 W.
3. Drangasker 66° 14'3 N., 21° 48'6 W.
4. Selsker 66° 07'3 N., 21° 31'2 W.
5. Asbudarif 66° O8'l N., 20° 11'2 W.
6. Siglunes 66° 11'9 N., 18° 5O'l W.
7. Flatey 66° 10'3 N., 17° 50'5 W.
8. Lagey 66° 17'8 N., 17° 07'0 W.
9. Raudinupur 66° 30'7 N., 16° 32'5 W.

10. Rifstangi 66° 32'3 N., 16° 11'9 W.
11. Hraunhafnartangi . . . 66° 32'3 N., 16° 01'6 W.
12. Langanes 66° 22'6 N., 14° 32'0 W.
13. Skalatoarsker 65° 59'7 N., 14° 37'5 W.
14. Bjarnarey 65° 47'1 N., 14° 18'3 W.
15. Almenningsfles 65° 33'1 N., 13° 40'6 W.
16. Glettinganes 65° 30'6 N., 13° 46'4 W.
17. Nordfjardarhorn 65° lO'O N., 13° 31'0 W.
18. Gerpir 65° 04'7 N., 13° 29'8 W.
19. Holmur 64° 58'9 N., 13° 30'7 W.
20. Setusker 64° 57'7 N., 13° 31'6 W.
21. Dursasker 64° 54'1 N., 13° 36'9 W.
22. Yztiboi 64° 35'2 N., 14° 01'6 W.
23. Selsker 64° 32'8 N., 14° 07'l W.
24. Hvitingar 64° 23'8 N., 14° 28'1 W.
25. Stokksnes 64° 14'1 N., 14° 58'5 W.
26. Hrollaugseyjar 64° 01'7 N., 15° 58'8 W.
27. Tvisker 63° 55'6 N., 16° 11'4 W.
28. Ingolfshofol 63° 47'8 N., 16° 38'6 W.
29. Hvalsiki 63° 44'1 N., 17° 33'7 W.
40. Medallandssandur I . 63° 32'4 N., 17° 56'0 W.
31. Medallandssandur II . 63° 30'6 N., 18° OO'O W.
32. Myrnatangi 63° 27'4 N., 18° 12'0 W.
33. Kotlutangi 63° 23'4 N., 18° 43'0 W.
34. Lundadrangur 63° 23'5 N., 19° 07'6 W.
35. Geirfuglasker 63° 19'0 N., 20° 3O'l W.
36. Einidrangur 63" 27'4 N., 20° 37'2 W.
37. Selvogur 63° 49'2 N., 21° 39'4 W.
38. Hopsnes 63° 49'3 N., 22° 24'6 W.
39. Eldeyjardrangur 63° 43'8 N., 22° 59'6 W.
40. Galuvikurtangi 64° 44'9 N., 23° 55'2 W.
41. Hraunvor 64° 49'6 N., 24° 01'0 W.
42. Skalasnagi 64° 51'2 N., 24° 02'7 W.
43. Bjargtangar 65° 30'2 N., 24° 32'3 W.
44. Kopanes 65° 48'3 N., 24° 06'3 W.
45. Baroi 66° 03'7 N., 23° 47'6 W.
46. Straumnes 66° 25'7 N., 23° 08'5 W.
47. K6gur 66° 28'3 N., 22° 55'8 W.
58. Horn 66° 27'9 N., 22° 28'5 W.
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Also, a four-mile zone shall be drawn around he Law Commission (A/CN.4/49). In accordance with
following: that letter, it is noted that these draft articles are being

49 Kolbeinsev 67° 07'5 N 18° 36'0 W given the publicity referred to in article 16, paragraph (#),
50 HvSur 64° 35'8 N 13° 16'7 W o f t h e S t a t u t e o f t h e International Law Commission,
51.' GeirfugSdrangu;:'.'.'.." 63° 40'6 N!,' 23° 17'3 w! ™* that governments are being invited to submit their

8 8 ' comments as envisaged m paragraph (h) thereof. In
Finally, a four-mile zone shall be drawn from the outer- connexion with this the following comments are made.

most points and rocks of the island of Grimsey (see map, Paragraph (h) envisages that governments shall submit
p. 255). their comments within " a reasonable time " and the

A rtir-lf 2 Secretary-General's note dated 28 November 1951 invites
such comments to be submitted by 1 March 1952. In

In the area defined in article 1 any other foreign the opinion of the Government of Israel the time limit
fishing activities shall be prohibited in accordance with fixed by the Secretary-General is too short, having regard
the provisions of Law No. 33 of 19 June 1922 concerning not only for the importance and complexity of the issues
fishing in territorial waters. involved, but also for the fact that although document

A/CN.4/49 is itself dated 31 July 1951, it has only
Article 3 recently been formally circulated to governments. For

™ , ..„ this reason, and, moreover, having regard to the fact that
Fisheries s ta t i s t s shall be forwarded to the Fiskifelag u n d e r p a r a g r a p h s (Q a n d ( / ) o f article 16 of the Statute

Islands (Fisheries Society of Iceland) in the manner f u r t h e r a c t i o n w i l l undoubtedly be completed by the
prescribed in Law No. 55 of 27 June 1941 concerning I n t e r n a t ional Law Commission, the observations con-
catch and fisheries reports. tained in this note are tentative only, the Government

If the Ministry of Industries envisages the possibility of Israel reserving its full right to submit further observa-
of overfishing the Ministry may limit the number of tions and if necessary to modify its point of view in the
fishing vessels and the maximum catch of each vessel. future discussions on this important subject.

Article 4 2. It is observed that in its first session the Inter-
national Law Commission selected the regime of the

Fishing operators who intend to engage in summer m g h s e a s a s a t o p i c f o r codification (see A/925, para-
herring fisheries off the north coast during the period g r a p h 20), a decision duly noted by the General Assembly
from 1 June to 1 October, shall apply for permission to }n i t s resolution 374 (IV) of 6 December 1949. Progress
the Ministry of Industries before 15 May each year, and r eports on the work in this connexion were made by the
specify in their applications the vessels to be used and Commission in its reports on its second (A/1316, part VI,
the type of fishing gear used. chapter III) and third (A/1858, chapter VII) sessions,

always in connexion with the work of codification. The
Artlcle 5 note of the Secretary-General set forth at the head of

Violations of the provisions of these regulations shall t h e Printed version of document A/CN.4/49 also refers
be subject to the penalties provided for by Law No. 5 t o codification. Yet the document itself is circulated
of 8 May 1920, concerning prohibition against trawling, w i t h reference to article 16 of the Statute of the Inter-
Law No. 45 of 13 June 1937, concerning prohibition national Law Commission, which relates to the progressive
against Danish seine-netting in territorial waters, Law development of international law. Having regard for
No. 33 of 19 June 1922, concerning fishing in territorial t n e definitions of " progressive development " and " codi-
waters, as amended, or, if the provisions of the said laws «cation contained m article 15 of the Statute of the
do not apply, to fines from kr. 1,000. to 100,000. International Law Commission, the Government of

Israel is of opinion that that aspect of the law of the
Article 6 high seas which relates to the continental shelf is more

susceptible to progressive development than to codifica-
These regulations supersede regulations No. 46 of tion. On the other hand, it has less definite views as

22 April 1950, concerning the conservation of fisheries off to the more appropriate treatment for the matters
the north coast. contained in part II of document A/CN.4/49. True,

Article 7 the manner in which the Commission has treated them
__ , . , . . , . « 4.- -r ,,, «nCo i s r a t h e r that of progressive development than that of
These regulations become effective on 15 May 1952. codification, and there are doubtless many reasons why
These regulations are hereby promulgated in accor- this should be preferred. But having regard for the

dance with Law No. 44 of 5 April 1948, concerning the contents of the three reports submitted by the Inter-
scientific conservation of the continental shelf fisheries, national Law Commission to the General Assembly and
as amended by Provisional Law No. 37 of 19 March 1952. f o r t h e terms of resolution 374 (IV), the Government is

constrained to note with surprise that it is now asked to
Ministry of Industries, Reykjavik, 19 March 1952. submit its comments from the point of view of progressive

(Signed) Olafur THORS development, and not from that of codification. This
(Signed) Gunnlaugur E. BRIEM absence of clarity is the more to be regretted having

regard for the valuable preliminary work which has
9 ISRAEL b e e n P e r f o r m e d m this sphere by the International Law

Commission and its special rapporteur, Professor Francois,
Comments of the Government of Israel transmitted by a a s well as by the Secretariat,

note verbale dated 17 March 1952 from the permanent „ _
delegation of Israel to the United Nations 3- I n t h ' s connexion a suggestion on future procedure

is ventured. It seems evident that in due course the
The Ministry for Foreign Affairs presents its compli- articles now being considered will have to be integrated

ments to the Secretary-General of the United Nations into a more comprehensive text, which will be largely
and with reference to his note No. LEG. 292/1/07 dated codificatory. For example, all the matters discussed
28 November 1951 has the honour to submit the fol- in document A/CN.4/49 in point of fact will stand
lowing comments on the draft articles on the continental in direct relationship with the manner, yet to be indicated
shelf and related subjects prepared by the International by the Commission, for the determination of what it
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calls " Territorial Waters ", and it is difficult to assess
the full import of the draft articles now under discussion
in isolation. Furthermore, the recent judgement of the
International Court of Justice in the Anglo-Norvegian
Fisheries Case (I.C.J. Reports 1951, page 116) also
requires very careful study in order to determine its
precise impact both upon the lex lata and upon the lex
ferenda proposed by the Commission. In studying the
whole of this branch of the law, legitimate considerations
of national interest and difficult political, military, econo-
mic, legal and sociological aspects will have to be weighed
and reconciled with one another. All this will require
time, and the final result .will gain for the time thus
spent. For this reason it is suggested that the Inter-
national Law Commission consider deferring further
consideration of the draft articles contained in docu-
ment A/CN.4/49 and the comments of governments
thereon for the time being, and concentrate on completing
its work of codification on the law of the high seas and
territorial waters. In this connexion, it can be noted
that the Commission itself regards it necessary to perform
its work in phases (A/1316, paragraph 193). The Govern-
ment of Israel finds itself in agreement with this approach,
but believes that ultimately the whole work of the
Commission on these two topics will have to be discussed
as a single phase, either in the General Assembly itself
or in a specially convened diplomatic conference.

For these reasons, then, the Government of Israel
will in this note set forth its views on the problem of
the continental shelf from the point of view of the pro-
gressive development of international law; that is to
say, it will indicate what, in its opinion, should be the
fundamental basis of a draft convention on a subject
which has not yet been regulated by international law,
or in regard to which the law has not been sufficiently
developed in the practice of States.

4. The Government of Israel is inclined to agree
with the suggestion advanced by the International Law
Commission in draft article 1 of part I of document
A/CN.4/49, that the legal definition of the concept of
the continental shelf should be divorced from the geo-
logical and scientific definition. That being so, the Com-
mission's reasons for retaining the term " continental
shelf " are not seen to be convincing, and a phrase such
as " submarine areas " is considered preferable. The
science of the law has to work hand-in-hand with the
physical sciences, for it is the application of these that
makes possible the exploitation of the natural resources
of the sea-bed and subsoil from which the legal interest
in the matter derives. We are here dealing with a new
sphere of human activity in which both the lawyer and
the scientist are taking their first steps. They must
work in harmony and mutual understanding, and the
use by the lawyer and the scientist of identical termi-
nology with differing connotation may lead in the future
to serious misunderstandings and even disputes, and
retard the healthy development of the law.

5. The Government of Israel is unable to agree to
the theoretical basis for draft article 2 which, in its
view, seems to deviate to too great an extent from what
are the existing principles of law governing the bed and
subsoil of the sea. The starting point for the progressive
development of the law is found in the proposition that
the bed of the sea is traditionally regarded as res nullius,
if not as territory incapable of being acquired by any
occupier. Recent technological developments have now
made possible the exploitation, not only of the bed of
the sea but also of the subsoil of the submarine areas.
However, such exploitation is possible only by means
of technical devices installed on the territory of the
coastal State to which the submarine areas are contiguous.
The decisive factor on which the law must be based

is the essential element of contiguity. In the present
state of technical development, then, it is believed that
it would be more correct to reword the basic principle
explained above and indicate that the bed of the sea is
to be regarded as res nullius capable of being acquired,
not by the first occupier whoever he might be, but only
by the coastal State to which the submarine areas con-
cerned are contiguous, provided, of course, that the
coastal State has the necessary intention to effect such
acquisition. If it is not at present possessed of such
intention, then the law should recognize that it may
have an exclusive right, which it can exercise when it
so desires, to acquire such areas, and that any actions
by any other State prejudicial to such right must be
regarded as a legal nullity governed by the rule ex turpi
causa non oritur jus. The formulation of draft article 2
is thus seen to be unduly restrictive on two counts.
In the first place, it is not clear what is the precise
implication of the phrase " control and jurisdiction ".
In fact, and from the legal point of view, this control
and jurisdiction seem to be indistinguishable from sov-
ereignty, particularly having regard for what might be
termed the non-terrestrial manifestations of sovereignty
(air-space and territorial waters). Yet the phrase " con-
trol and jurisdiction " may be capable of conveying an
impression of something less or different from sovereignty.
It is doubtful if it would be possible to assure a satis-
factory legal basis for the exploration and exploitation
of the natural resources of the continental shelf unless
it is recognized that the coastal State is capable of
exercising full rights of sovereignty over it, and not
merely what may be lesser and somewhat ambiguous
rights of control and jurisdiction. In the second place,
the limitation on the purposes for which these rights
may be used as proposed by the International Law
Commission, namely, exploration and exploitation, seems
to be somewhat unduly restrictive. The coastal State
may desire to exercise rights of sovereignty in other
directions. One example, which springs to mind, is
that of protection against abuse of rights by third States,
as well as for purposes of defence. The coastal State
might not be able for the time being to undertake the
exploration or exploitation of the continental shelf for a
variety of reasons, including such reasons as an imme-
diate lack of the necessary financial resources, considera-
tions of national economic policy, which may regard
such exploration or exploitation as being for the present
undesirable, and so forth. States finding themselves in
such a position should none the less be able to acquire,
by extending their sovereignty over the appropriate
areas, the possibility of exploring and exploiting them at
some future date, as well as the opportunity of prevent-
ing their exploration and exploitation by other States.

6. The Government of Israel finds itself in agreement
with the principle underlying draft articles 3 and 4,
which in its view would be equally applicable were
draft article 2 to be modified in the direction indicated
in the previous paragraph of this note. Similarly, the
Government of Israel has no comments to make regarding
draft article 5, and draft article 6 (1). Nevertheless it
is believed that the text of draft article 6 (1) may convey
the notion that in some way or other rights of navigation
and fishing are superior to, and have priority over, the
rights of the coastal State to construct and maintain
installations. This may be undesirable, for obviously
the locations of the installations and their maintenance
are dependent upon physical features over which the
coastal State cannot exercise full control, and the facts
of nature may make it necessary for the coastal State
to cause substantial interference with navigation or
fishing. The subject with which we are dealing contains a
large element of speculation as regards future develop-
ments, and undue rigidity in the fixing of legal norms
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at this early stage may not be considered advantageous.
The real problem is to reconcile the new conceptions
with the old and not to subordinate the new to the old.
Admittedly, this problem requires international regula-
tion, which may be achieved either by an international
convention or by allowing rules of customary law to
develop. In either case the present discussions are
likely to have a decisive influence on future developments,
and this requires very careful analysis of the real prob-
lems calling for solutions.

7. In the view of the Government of Israel the formu-
lation of draft article 6 (2) is defective in that it confuses
the two distinct elements of territorial waters and pro-
tection of the installations. From the theoretical aspect
it would appear to be desirable to establish that the
installations do not have the status of islands from the
point of view of delimiting the territorial waters of
the coastal State, if it is understood by this that the
coastal State is not to be able artificially to increase the
general width of its own belt of territorial waters as
measured from the low water mark or other defined
base line, solely by means of constructing a chain or
chains of such installations extending from the coast
into the high seas. But to deduce from this desirable
theoretical proposition that the installations themselves
cannot have their own territorial waters seems to involve
a non sequitur. Clearly the problem of the defence and
security of the installations, both those emerging through
the sea and those permanently under the surface of the
sea, will be a difficult one, and the radius of 500 metres
suggested by the Commission in its comment to the draft
article seems not to have taken into account all the
problems involved in this delicate aspect.

8. With regard to draft article 7, the Government
of Israel is at one with the Commission on the desirability
of neighbouring States agreeing between themselves as
to the boundaries of their respective areas of continental
shelf. Such agreements would have the legal effect of
establishing a lex specialis in force between the parties
to them. However, the expression of such a desire would
appear to be more appropriate to a voeu to be emitted
by the General Assembly or the diplomatic conference
which will give final consideration to the draft convention
as a whole. It is not so clear that it is a correct manner
of approaching the problem of codification or progressive
development of international law to include in the draft
articles under discussion a paclum de contrahendo couched
in such general terms, the legal value of which is question-
able. In the same line of thought it is difficult to acquiesce
at this stage in a proposal put forward, it is assumed,
de lege ferenda, that States should agree in advance to
submit certain disagreements to arbitration or judicial
settlement ex aequo et bono. There are two main obj ections
to this proposal in the form in which it has been put.
In the first place, an agreement to proceed to arbitration
or judicial settlement whether or not ex aequo et bono,
should be placed in a general compromissory clause and
then stand in a certain defined relation with the whole
draft convention — and it will be recalled that in the view
of the Government of Israel the draft articles here being
discussed can in the last resort only be satisfactorily
considered within their context in a more comprehensive
draft convention relating to the status of the high seas.
Secondly, and more important, it is not a necessary
consequence of the draft articles actually contained in
document A/CN.4/49 and the commentary thereon
that even at this stage it is not possible to establish
some general principles of law regarding the determination
of boundaries of areas of continental shelf. The general
principles of law relating to the settlement of territorial
claims are relatively well developed, at all events in so
far as concerns land territory, and it is felt that a document

possessing a law-declaring or law-creating character such
as the draft articles should proceed from a more positive
attitude towards established principles of law. At
least it should proceed from an examination into the
problem of how far these established principles can be
regarded as having application to the matter here being
discussed. States have in the past shown little propensity
to proceed to arbitration or judicial settlement ex aequo
et bono in preference to such mode of settlement of
disputes based on strict law, and it seems reasonable to
express grave doubts as to whether the proposal of the
International Law Commission is in accord, either with
the manifest tendencies of States or with the tasks
actually imposed upon the Commission in relation to the
codification and progressive development of international
law.

9. In the light of its general views as to the manner in
which the International Law Commission has performed
this phase of its task, as described in paragraph 2 above,
the Government of Israel has considered very carefully
whether and to what extent it is in a position to submit
any comments on the draft articles contained in part II
(related subjects) of document A/CN.4/49. With regret
it has come to the conclusion that this is not possible at
this stage, because of the absence of clarity as to whether
these draft articles are being submitted as part of the
Commission's work of codification or as part of its work
of progressive development of international law. Clearly
the type of comment that can usefully be made depends
upon the nature of the work being performed by the
International Law Commission in connexion with the
topic. However, the Government of Israel finds it
necessary to reserve its rights to submit further comments
at a later stage.

10. NETHERLANDS

Comments of the Government of the Netherlands trans-
mitted by a letter dated 24 March 1952 from the permanent
delegation of the Netherlands to the United Nations

[Original: French]

The Netherlands Government has been very interested
to note the draft articles on the continental shelf and
related subjects prepared by the International Law
Commission . . .

The Netherlands Government approves of the Inter-
national Law Commission's decision to study this subject.
In this Government's opinion it is absolutely essential
that rules of international law should be established
on this subject so as to put an end to the present practice
by which States issue regulations unilaterally.

The Netherlands Government endorses the principles
underlying the rules proposed by the International Law
Commission. Needless to say, the country of Grotius
attaches particular importance to the principle of the
freedom of the seas. Nevertheless the Netherlands
Government is aware that these principles cannot be
applied in such a way as to impede a development of law
which should be considered beneficial to the whole
community of nations.

The Netherlands Government is pleased to note that
the Commission's draft maintains the principle of the
freedom of the seas, particularly as regards navigation
and fishing.

As regards the exploitation of the sea-bed and the
subsoil, the draft gives adjacent States the right to
exercise jurisdiction and control. The Netherlands
Government is prepared to support this system.

Although in theory it might perhaps have been prefe-
rable to give jurisdiction over these submarine areas
to the international community as a whole, the Nether-
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lands Government feels that the practical difficulties
of doing so would prove insuperable. Such a system
would indeed make it impossible to exploit submarine
resources properly in the interests of mankind.

On the other hand, the Netherlands Government
would like to suggest that an international body should
be established to control and advise on the progressive
exploitation of the submarine areas, so as to promote
the most effective use of these resources in the general
interest.

The Government supports the suggestion that the
International Law Commission should deal separately
with the exploitation of the subsoil of the continental
shelf and with fishing rights in the superjacent waters.
The Netherlands Government considers that in this
respect the maintenance of the freedom of the seas would
benefit the whole community of States, and it is very
firmly opposed to any attempt to claim exclusive fishing
rights beyond the limits of territorial waters. Neverthe-
less, the Government does consider it necessary to take
steps for the protection of fishing in the areas outside as
well as within territorial waters. Indeed, the Government
believes that the only way to check the ever-increasing
attempts to reserve stretches of the high seas to the
coastal State is to establish equally effective measures
for the protection of fisheries outside territorial waters.
The best way of achieving this would be through an
international agreement reached by means of special
conventions. Accordingly, every effort should be made
to conclude such conventions as soon as possible. Even
so, States will be able to evade all obligations simply
by refusing to participate in such conventions. The
Government is very interested to note the International
Law Commission's suggestion that an international body
should be set up to make, when necessary, rules binding
on States. The Government considers that the subject
should be given all the attention it undoubtedly deserves,
since this is the only possible way of finding an effective
solution to the problem.

The Government supports the idea that contiguous
zones should be established for customs, fiscal and sanitary
purposes.

Having made these general observations, the Nether-
lands Government need only comment briefly on the
actual wording of the articles.

PART I

Continental shelf

Article 1
Although the Netherlands Government has no serious

objection to this article, it wonders whether a limit of
200 metres in depth would not place the law on a surer
foundation and prevent unlimited expansion in the
future.

Article 2
It might perhaps be useful to emphasize that this

article deals only with the " mineral resources " of the
continental shelf. The same comment applies to the first
sentence of the first paragraph of article 6. See also
note 1 under article 3 of part II.

Article 6
The Netherlands Government wishes to emphasize

from the outset that in the drafting of this article the
interests of navigation should take precedence. The
expression " substantial interference with navigation "
is rather vague and the article does not state who shall
be the judge. The article should include detailed pro-
visions on notifications and warnings, and should in
particular specify to whom the notifications are to be

addressed. A penalty should be established for failure
to observe such provisions. In any event there should
be a guarantee that the notification would always be
given before the installations were constructed. In addi-
tion, in order to protect navigation, special rules should
be made to govern the equipment of the installations.
Finally, a limit should be fixed for the safety zones, in
view of the tendency of certain States to demand very
extensive zones for security purposes.

Article 7
The Netherlands Government wishes to emphasize

the advantage of an international system to regulate
the delimitation of the continental shelf between adjacent
States and States separated by a stretch of sea. It
is not sufficient simply to express the hope that such
States will reach agreement on the subject. Compulsory
arbitration, as provided for in the article, might prove
very useful, but it would very definitely be advisable
to lay down specific rules of law upon which arbitrators
could base their decisions.

PART it

Related subjects

Article 1
In connexion with this article also, the Netherlands

Government wishes to point out that no effective solu-
tion of the problem will ever be achieved if the regulation
and control of fishing in the waters above the continental
shelf depends on agreement among all the States con-
cerned, especially if — as the articles states — any new-
comer will be entitled to participate in making the
regulations. Here again arbitration is essential, but
specific rules must be established to guide arbitrators.
Clearly, therefore, it is necessary to set up a permanent
international body, as is stated in article 2.

In certain respects, agencies like the Inter-govern-
mental Maritime Consultative Organization, which are
already projected, might be able to help.

Article 3
The term " sedentary fisheries" should be clearly

defined.
The provision that the regulation will not affect the

general status of the areas as high seas is, strictly speaking,
superfluous. In any case its inclusion could not lead
to an argument a contrario affecting contiguous zones,
for which no such provision has been inserted.

Article 4
It should be stated explicity that control may be exer-

cised on ships entering the zone as well as on those
leaving it. Similarly, it should be clearly understood
that control over immigration and emigration is covered
by the term " custom . . . regulations ". Finally, the
article should mention not only the purpose of preventing
the infringement of customs regulations, but also the
desirability of punishing such infringement.

11. NORWAY

Comments of the Government of Norway transmitted by a
letter dated 3 March 1952 from the permanent delegation
of Norway to the United Nations

The problems which are dealt with in the draft articles
are both important and complicated. The present com-
ments are intended to be a contribution to the solution
of some of these problems. They do not necessarily
represent the final conclusions of the Norwegian Gov-
ernment.
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GENERAL REMARKS

The draft articles make a sharp distinction between
the rights of the coastal State over the resources of the
sea-bed and subsoil on the one hand and of its rights
over the fishery resources of the superjacent waters on
the other. But are there any reasons for making such
a sharp distinction? The commentaries of the draft
articles do not explain in a convincing way why this
should be necessary.

In paragraph 4 of the commentaries to part I, article 2,
it is stated that if the continental shelf was to be regarded
as res nullius, that might lead to chaos. It is possible
that the free exploitation of the resources of the conti-
nental shelf outside the limits of territorial waters might
in some cases lead to chaotic or at any rate undesirable
conditions, but the same may be said of the free exploita-
tion of the resources of the superjacent waters. Unregu-
lated fishing may create conflicts between different fisher-
men. It will often expose anchored fishing gear (nets
or long lines) to the danger of being destroyed by the
trawlers. It will also in many cases lead to overfishing.
There are good reasons why the exploitation of the
resources of the sea as well as the exploitation of the
resources of the sea-bed and the subsoil should be regu-
lated and controlled. It is not clear why the control and
jurisdiction should be left to the coastal State in the
case of the exploitation of the resources of the continental
shelf, while a quite different procedure is recommended
when it comes to fisheries. It might in particular be
questioned whether the coastal States should be entitled
to a monopoly of the resources of the continental shelf.
The exploitation of the resources of the sea-bed and
subsoil might very well be regulated by the coastal State
without excluding non-nationals.

The International Law Commission has stated in
paragraph 6 of the commentaries to part I, article 2,
that it has not attempted to base on customary law the
right of the coastal State to exercise control and juris-
diction for the purpose of exploring and exploiting the
natural resources of the continental shelf. As we are
here faced not with a restatement or clarification of
existing international law but with the question of
whether new rules should be established, great caution
seems to be desirable. No innovation should be made
before the problems involved have all been carefully
considered and discussed by all interested States.

Apart from drawing the distinction between the
resources of the continental shelf and those of the sea, the
draft articles also make another distinction. They put
sedentary fisheries in a position which differs from that
of other fisheries. This distinction does not seem to be
warranted. This will be further explained below in the
comments to part II, article 3.

PART I. THE CONTINENTAL SHELF

As it is stated above, it is not at all certain that it
will be appropriate to establish a particular set of rules
for the continental shelf. It has, however, been thought
that it might be useful nevertheless to submit comments
on some of the draft articles of part I.

Article 1 gives a definition of the term " continental
shelf ". This definition may be adequate as long as one
is dealing with the continental shelves of countries
bordering on the great oceans. But when several countries
are contiguous to one shallow sea, the definition seems
inadequate. In article 7 an attempt is made to solve the
difficulty by stating that when two or more States are
contiguous to the same continental shelf, they should
establish borders in the area of the continental shelf by
agreement. It is further said that, failing agreement, the

parties are under the obligation to have the border fixed
by arbitration. In the present state of international
affairs it is hardly wise to give States a right of control
and jurisdiction over the continental shelf, while at the
same time leaving the fixation of boundaries to agreement
or failing that, arbitration. If great interests are at stake,
an agreement may be impossible to reach, and not all
States can then be expected to be willing to submit the
case to arbitration. In the commentaries to article 7 it
is stated that it is not feasible to lay down rules which
the States should follow for the drawing of boundaries.
However, if the coastal States are to have a right over
the continental shelf, some principles for drawing the
boundaries must be laid down. One possibility would
for instance be that each State should have jurisdiction
over that part of the continental shelf which is nearer to
its own territory (including internal waters but excluding
the territorial belt) than to the territory of any other
State. Disputes as to how the principles should be applied
would have to be settled by the International Court of
Justice or by arbitration.

In article 1 it is said that the term "continentalshelf"
refers to the sea-bed and subsoil of the submarine areas
contiguous to the coast. What is precisely meant with
the expression contiguous to the coast ? There may be a
stretch of deep water near the coast and areas of shallow
waters further out. This is for instance the case outside
the coast of Norway. Along the coast of southern and
western Norway stretches a long and rather narrow belt
of deep water. On the outer side of that narrow belt the
North Sea as a whole is rather shallow with depths inferior
to 200 metres. It would obviously be most unfair if
Denmark, Germany, the Netherlands and the United
Kingdom should share between shem the whole North
Sea, while Norway should be excluded because of the
above-mentioned belt of deep water. If there are to be
any rules governing the continental shelf, article 1 ought
to be redrafted so that it is beyond doubt that the term
" continental shelf " refers to the sea-bed and subsoil of
the submarine areas lying off the coast, even if these
submarine areas are separated from the coast by stretches
of deep waters. The best thing would probably be not
to use the term " continental shelf ". In paragraph 1 of
the commentaries to part I, article 1, it is stated that the
term " continental shelf " as used in article 1 parts from
the geological concept of that term. If it is necessary
to give coastal States a right of control and jurisdiction
for the purpose of exploring and exploiting the natural
resources of the sea-bed and subsoil, the best thing would
probably be to limit that right to a contiguous zone of a
fixed breadth. It would be necessary to have provisions
stating how the boundaries between the contiguous
zones of several States should be drawn when the zones
overlap.

Article 2 of part I of the draft articles seems to imply
that the coastal State might exercise control and jurisdic-
tion over the continental shelf in such a way as to exclude
foreigners. As it has already been pointed out above,
it is doubtful whether it is really necessary to give such a
monopoly to nationals of the coastal State.

PART II. RELATED SUBJECTS

According to the existing rules of international law,
a State is free to regulate and control the fishing activities
of its own nationals on the high seas. Where the nationals
of several States are engaged in fishing activities in an
area, the States concerned may of course conclude an
agreement between themselves in which they provide for
measures binding on their respective nationals.

It is not clear whether article 1 of part II adds anything
to these rules apart from the provision that a coastal
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State is entitled to take part in any system of regulation
within 100 miles of its territorial waters even though its
nationals do not carry on fishing in the area. The last
sentence of article 1 seems, however, to indicate that one
or more States may, in certain circunstances, take measures
which are binding on the nationals of other States, pro-
vided no area is closed to them. The second sentence of
the article, on the other hand, says that if the nationals
of several States are engaged in an area, measures are
to be taken by those States in concert. This seems to
exclude the possibility of applying any measures to
nationals of States which have not taken the measures
in question, either alone or in concert with other States.
Have the authors of the draft articles meant that if the
nationals of a State fish only occasionally in an area they
should be bound by measures taken by those States
whose fishermen fish regularly in the same area, although
their own State has not acceded to the measures ? Or was
it their intention to say that when all those States
whose nationals fish in an area agree on certain measures,
these measures should be binding on newcomers from
other States ?

The exact meaning of article 1 should be explained. In
any case the article seems to require re-drafting, so as to
become more clear, if it should not be left out altogether.

There exists in several areas a great danger of over-
fishing. In some areas, indeed, conservation measures
are long overdue. The purpose of article 2 of part II
therefore deserves great sympathy. It is doubtful, how-
ever, whether this article represents the best solution of
the problem. It might prove very difficult, at any rate
at the present time, to reach agreement among all inter-
ested States about the creation of the proposed permanent
international body. Furthermore, an international body
would probably not be the best agency for dealing with
the various problems arising in different parts of the
world. The most adequate means of reaching practical
results in a not too distant future would be to continue
to negotiate agreements between the interested States
for the regulation of fisheries in particular areas. If
such a procedure were to be followed, ir would not be
necessary to wait for the agreement of all fishing nations
in the world, and it would also be possible to make
agreements suited for the particular requirements of the
different fishing areas.

According to paragraph 5 of the commentaries to part
II, article 2, the International Law Commission has
discussed a proposal that the coastal State should be
empowered to lay down conservation regulations to be
applied in a zone contiguous to its territorial waters.
This idea might be given further consideration. It is
possible — although not certain — that one ought to
create contiguous zones in which the coastal States should
have the right to regulate and control the exploitation of
the resources of the sea as well as of the sea-bed and subsoil
without, however, having the right to exclude foreigners
from taking part in such exploitation. One ought of
course in such a case to specify what sort of regulations
are permitted in order to prevent the coastal States from
making any abuse of their rights.

As already mentioned, it is difficult to understand
why so-called sedentary fisheries should be treated in a
different way than other fisheries. According to para-
graph 1 of the commentaries to part II, article 3, the
proposals in that article refer to fisheries regarded as
sedentary because of the species caught or the equipment
used, e.g., stakes embedded in the sea floor. The catching
of fishes swimming in the sea requires regulations no less
than the catching of species living on the bottom of the
sea. The risk of overfishing exists in both cases. And
conflicts between fishermen might arise whether they fish
lor species on the bottom or for species swimming between

the bottom and the surface of the sea. When stakes are
embedded in the sea floor, some regulation might be
required to prevent the stakes being run over or damaged,
but when nets or lines are anchored, the same need for
regulation exists. The problems with which we are
faced are how to prevent overfishing, conflicts between
fishermen and destruction or damage to the equipment
used by them. The solution of these problems would not
be furthered by making a distinction between " seden-
tary " and other fisheries.

The proposals put forward in part II, article 4, seem
reasonable. Some clarification, however, is needed on
two points.

It ought to be made quite clear that the term " customs
regulations " does not only mean regulations concerning
import and export duties, but also all other regulations
concerning the exportation and importation of goods.

The word " coast " at the end of the article might lead
to misunderstandings. Some people may interpret it as
meaning the line where land ends and water begins.
Others would find it more natural to interpret the word
" coast" as including the seaward limit of the interior
waters. It is suggested that the word " coast" be replaced
by the expression " base lines from which the breadth
of the territorial waters are reckoned ". This would be a
practical solution. It is indeed impossible to draw a line
twelve miles at sea which follows all the sinuosities of an
irregular coastline. Norway makes use of straight base
lines drawn between the outermost points on land or on
the island fringe (skjaergard) in the general direction of
the coast. The judgement which the International Court
of Justice delivered in the Anglo-Norwegian Fisheries case
on 18 December 1951 made it clear that the Norwegian
base lines system was not contrary to international law.

The contiguous zone which is proposed in article 4
must be distinguished from the contiguous zones which
have been mentioned above and in which the coastal State
might have the right to control the exploitation of the
resources of the sea and of the sea-bed and subsoil. There
is no reason why the contiguous zones which different
States have established for customs, fiscal and sanitary
purposes should not overlap. Such overlapping would
render it easier to prevent smuggling. If contiguous
zones should be established for the regulation of the
exploitation of the natural resources of the sea and of the
sea-bed and subsoil, such contiguous zones must of course
never overlap.

12. PHILIPPINES

Letter from the permanent mission of the Philippines
to the United Nations

[10 March 1952]

I have the honour . . . to reproduce herewith the follow-
ing comments of the Philippine Government on the draft
articles pertaining to the continental shelf and other
related subjects:

In general, the text of the draft articles and commen-
taries thereon are well drawn and well elucidated. The
following comments on the various draft articles are
submitted by the Bureau of Fisheries:

I. Part I, article 1
Philippine territorial waters, in accordance with the

privisions of Act 4003, as amended, are waters within the
international treaty limits (Treaty of Paris of 10 December
1898; Treaty concluded at Washington between the
United States and Spain on 7 November 1900; Agreement
between the United States and the United Kingdom
of 2 January 1930). The extension inside Philippine
territorial waters of the Bornean shelf (in the geological
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sense) cannot therefore be considered continental shelf
under this article but a submarine area inside Philippine
territorial waters, and therefore subject to the sovereignty
•of the Republic of the Philippines.

II. Part II, article 2
At present there is established in the South-western

Pacific an international body, known as the Indo-Pacific
Fisheries Council, under the auspices of the Food and
-Agriculture Organization of the United Nations. Is
this Council considered, under this article, a permanent
international body upon which competence may be
•conferred ? In the case of States not being able to agree
among themselves, it may be stated that the Agreement
which is the charter of this international body does not
•contain any provision referring to settlement of conflicts
between member countries.

Regarding commentary No. 3 under the same article,
this question is raised: In so conferring competence to the
United Nations Food and Agriculture Organization or
any of its regional councils, for instance, on matters
regarding fishery disputes between coastal States, could
this competence be honoured and its decision accepted
as a judicial decision by the International Court of Jus-
tice ? It is felt that conflicts may be referred to the Inter-
national Court of Justice for decision and the power to
make regulations or conservatory measures left to the
Food and Agriculture Organization or its regional councils.

III. Part II, article 3
It is desired that a clearer definition of the term

*' sedentary fisheries " be made. It is not definite whether
fisheries for sponges, commercial shells, such as trochas,
gold-lip pearl shells, black-lip pearl shells, etcetera,
found on sea bottoms are considered as sedentary fisheries
in the sense of this article. With reference to fishing
gear, it is not also known whether fishing appliances
placed or anchored on sea bottoms, as fish traps (weirs),
fish pots, anchored floating traps and submarine trap
nets are considered sedentary.

13. SWEDEN

Letter from the Ministry (or Foreign Affairs of Sweden
[Original: French]

[30 May 1952)

The draft articles on the continental shelf and related
subjects prepared by the International Law Commission
have been examined with the greatest interest by the
Swedish Government: the draft was communicated to it
by the Secretary-General in a letter dated 28 November
1951, which also asked for the Swedish Government's
opinion.

This is a topic to which much attention has been devoted
in recent years. Certain countries have made all kinds
of claims varying in extent and differing in substance,
based on various arguments, and these have involved
departures from the rules of law hitherto accepted as
part of the regime of the high seas. Such claims are
bound to cause a great deal of uncertainty in a matter
which is important for international communications and
to entail the risk of disputes between States. It is undoubt-
edly desirable that generally acceptable international
rules on this subject should be adopted. The Swedish
Government was therefore glad to observe that among the
questions being studied by the International Law Com-
mission with a view to the codification of international
law on this subject, priority has been given to the regime
of the high seas.

The foregoing remarks refer especially to claims made
by certain States in respect of submarine areas and in
some cases also of a stretch of water extending well beyond

territorial limits. It is true that in the past it has some-
times been proposed that a coastal State should acquire
control of fishing above the continental shelf, but nothing
has ever come of such proposals. In certain particular
instances, moreover, coastal States have exercised sove-
reignty over sedentary fisheries (pearl and oyster beds),
but such cases, for which there is historical support, may
be regarded as exceptions. The claims to control of the
continental shelf and superjacent waters made after the
Second World War must be considered as entirely new
and, in the opinion of the Swedish Government, as having
no foundation in existing international law. The Swedish
Government was interested to note that in its comments
on article 2 of the draft, the International Law Commis-
sion gives negative answers to the questions whether the
continental shelf can be occupied and whether claims to
sovereignty over it have any basis in international custo-
mary law. On the other hand, the Commission states
that " the principle of the continental shelf is based upon
general principles of law which serve the present-day needs
of the international community " . The Swedish Govern-
ment is unable to reconcile these two views. Moreover,
the Commission gives no particulars of the " general
principles of law " to which it refers.

The Swedish Government feels bound to regard any
proposal to grant rights over the continental shelf to
coastal States as being de lege ferenda and considers that
such a proposal could only be put into effect by an inter-
national convention providing for certain concessions to
coastal States which are in a position to exploit the conti-
nental shelf. The conclusion of such a convention is a
matter of expediency. It would depend on whether the
reasons for granting such rights to coastal States were
strong euough to persuade other States to accept a corre-
sponding limitation of the rights they now enjoy by
virtue of the principle of freedom of the seas.

The chief reason advanced for giving coastal States
some degree of control and jurisdiction over the continen-
tal shelf is that exploitation of its natural resources would
thus be made possible. The resources in question are for
the most part minerals in general and petroleum in
particular. It is necessary to grant control and even
monopoly rights over the exploitation of these natural
resources to coastal States, in order to prevent the develop-
ment of chaotic conditions which would render any
exploitation impossible. The world's need of those
resources, especially petrol, should therefore be a sufficient
reason for granting certain concessions to the coastal
States even though this would entail sacrifices by other
States.

The Swedish Government is prepared to admit that
there is some justification for this argument. But if
such concessions are granted to coastal States, it should
be stipulated that their scope should not be wider than
is absolutely necessary to achieve the aim in view, and
that the rights now enjoyed by all States under the prin-
ciple of freedom of the seas, especially rights of navigation
and fishing in free waters, should be preserved and pro-
tected as far as possible.

On the basis of these considerations, the Swedish
Government is of opinion that the provisions concerning
the continental shelf proposed by the International
Law Commission, as contained in part I of the draft,
are fairly satisfactory in several respects.

In article 1, the Commission gives a definition of the
continental shelf and points out that the geological concept
of this term is unsuitable as a basis for the draft. It
seems true to say that for purposes of regulation, the
essential point is that the superjacent waters should be
shallow enough to admit of exploitation of the natural
resources of the sea-bed and subsoil, and not that the
sea-bed should form a " plateau " or " shelf " . This
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being so, the Swedish Government feels that it might
be preferable to use some term other than " continental
shelf ", for instance " submarine areas ".
""Article 2 states that " the continental shelf is subject
to the exercise by the coastal State of control and juris-
diction for the purpose of exploring it and exploiting
its natural resources ". The Swedish Government thinks
it proper that the rights of coastal States in respect of
the continental shelf should be confined to the purposes
stated. The claims to sovereignty, even over wide
stretches of water extending far beyond the coast, which
have been made by certain States, would thus be rejected.
In the opinion of the Swedish Government, these claims
are certainly not consistent with existing international
law. It also follows that where there is no exploration or
exploitation, the costal State has no rights over the
continental shelf, except the right to prevent its explora-
tion or exploitation by others. It should be expressly
stated that " natural resources " are understood to mean
mineral resources, in order to show that fishing is not
included. Moreover, " sedentary fisheries" are dealt
with in another article of the draft.

The Swedish Government approves of the provisions
of articles 3 and 4, namely, that the exercise by a coastal
State of control and jurisdiction ofer the continental
shelf must not affect the legal status of the superjacent
waters or of the airspace above them.

The Swedish Government considers that the proposed
provisions of article 6 are likely to cause some anxiety,
since they appear to encroach, to some extent, on the
principle of freedom of the seas. As already pointed out
above, the granting of rights over the continental shelf
to coastal States should be conditional upon the rights
of navigation and fishing in free waters, which belong
to all States, being restricted as little as possible. The
Swedish Government cannot help feeling that this
stipulation has not been adequately formulated in the
proposed text of article 6. To say that " the exploration
of the continental shelf and the exploitation of its natural
resources must not result in substantial interference with
navigation or fishing" does not appear to provide a
guarantee in this matter. Precise rules should be drawn
up concerning notification and warnings, particularly
in regard to the question of the parties to be notified. In
any case, it will be necessary to ensure that notice is
given before installations are constructed. With a view
to the safety of shipping, it will also be necessary to draw
up rules on the equipment of installations. An obligation
to pay compensation for damage resulting from negligence
or carelessness on the part of the exploiter should also
be created.

The Swedish Government considers that in some
respects the most strikingly novel feature of the draft is
the provision in article 6, paragraph 2, regarding the
establishment of safety zones around installations. This
provision undoubtedly departs from existing rules of
law on the freedom of the seas. It may be asked whether
coastal States will acquire the right to stop and punish
ships entering navigable waters to which they now have
an undisputed right of access. The provision on safety
zones should give details both of their nature and of their
extent. In its comments, the Commission states that a
radius of 500 metres would generally be sufficient. If
that is so, this figure should be included in the text of
the future convention.

In article 7 of the draft, the Commission deals with the
need for boundaries between areas of the continental
shelf belonging to States to whose territories the same
continental shelf is contiguous. It may be expected that
the fact of granting coastal States a monopoly of exploita-
tion of the natural resources of the continental shelf will
give rise to disputes between the States concerned. In

such cases submission to arbitration should presumably
be compulsory. The Swedish Government is not con-
vinced of the advisability of arbitration ex aequo et bono.
It is most desirable that rules of law on which arbitrators,
can base their decisions should be drawn up. Practice-
between States and previous arbitration cases may poss-
ibly provide useful material for the drafting of such rules
of law. In this connexion, the Swedish Government
wishes to draw attention to The Hague Arbitral Award
of 1909 on the Maritime Frontier between Sweden and.
Norway.

In part II of its draft, the Commission deals, under
the heading " Related subjects ", with various questions,
concerning the regime of the high seas.

Articles 1 and 2 relate to measures for conservation of
the resources of the sea. The Swedish Government
considers this a difficult but important task. Under
present conditions there is great danger of these resources-
being destroyed by over-intensive fishing and hunting.
The difficulty is that even if a convention on measures for
the protection of marine fauna were concluded between
the States mainly interested, it would not be binding
on non-acceding States. As international law now stands,,
it is hard to see how this difficulty could be overcome.
A coastal State clearly has no right to prohibit or regulate
fishing beyond the limits of its territorial waters. The
methods proposed by the Commission, which appears to
be that a general convention should empower the States
mainly concerned to take measures binding on other States,
as well, may perhaps be practicable. Here, it must be
clearly laid down that such measures may in no case
result, either directly or indirectly, in the exclusion of
nationals of other States from participation in fishing or
hunting. From this point of view an international body,
to which complaints could be submitted regarding the
measures taken, appears to be essential.

Article 3 deals with " sedentary fisheries". The
Swedish Government has already outlined its views on
this matter. There are probably certain sedentary fisher-
ies (pearl and oyster beds) over which coastal States have
exercised exclusive sovereignty de facto for a long time.
This is a matter of special cases rather than a general rule.
In such cases, where the rights of a coastal State have a
historical foundation, the basic principles of international
law would hardly permit them to be impaired by a
convention concluded in our time. It seems scarcely
necessary to discuss this question, except perhaps with
a view to formulating a reservation of such rights to be
inserted in article 1 of part II. A special article on seden-
tary fisheries would then be unnecessary.

In article 4, the Commission deals with the question
of a contiguous zone beyond territorial waters, within
which a coastal State would have the right to exercise
" the control necessary to prevent the infringment... of
its customs, fiscal or sanitary regulations ". As we know,
this question has been keenly debated, especially at The
Hague Conference of 1930, when a number of States laid
claim to contiguous zones of this kind. These claims were
no doubt made de lege ferenda rather than by virtue of
the existing law. The Swedish Government is aware that
certain States have established contiguous zones, parti-
cularly for customs control, by unilateral legislative
action. But it has grave doubts as to whether a coastal
State has the right to exercise control over foreign ships
outside its territorial waters, without the consent of the
country to which such ships belong. These doubts are
confirmed by the fact that States desiring to exercise
such control have often thought fit to conclude treaties
to secure this right. Reference may here be made to the
so-called " liquor treaties" concluded by the United
States in 1924-1926 and the treaty concluded at Helsinki
in 1925 between the coastal States on the Baltic Sea.
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Moreover, this question is so closely bound up with that
•of the extent of territorial waters, which is already on
the Commission's work programme, that it would seem
•advisable to deal with the two topics at the same time.

Generally speaking, all the subjects dealt with in the
•Commission's draft raise the same problem: it is difficult
to form a final opinion on them before knowing how the
•question of the extent of territorial waters is to be settled
internationally. In this connexion, the Swedish Govern-
ment wishes to stress its view that none of the interests
which the draft is designed to safeguard, be it the exploi-
tation of the resources of the continental shelf, the conser-
vation of the recources of the sea or any other interest,
should serve as a pretext for extending territorial waters
-beyond the traditionally accepted limits.
.«*

14. SYRIA

Letter from the Minister for Foreign Affairs of Syria
[Original: French]

[20 July 1052]

In reply to your letter No. LEG.292/1/07 of 28 Novem-
ber 1951, in which you were good enough to ask for the
comments of the Syrian Government on the draft articles
•on the continental shelf and related subjects which the
International Law Commission was requested to prepare,
I have the honour to inform you that these articles have
been approved, in principle, by the competent authorities
of Syria.

Moreover, in view of the importance to Syria of the
problem of preserving the resources of the sea, the propo-
sal contained in part II, article 2 of the abovementioned
draft, concerning the establishment of a permanent
international body to conduct continuous investigations
of the world's fisheries and the methods employed in
exploiting them, has been favourably received.

15. UNION OF SOUTH AFRICA

Comments of the Government of the Union of South Africa
transmitted by a note verbale dated 27 August 1952
from the permanent delegation of the Union of South
Africa to the United Nations

PART I. THE CONTINENTAL SHELF

Article 1
The Union Government feel that the definition of the

continental shelf as " the sea-bed and subsoil of the sub-
marine areas contiguous to the coast, but outside the
area of territorial waters, where the depth of the super-
jacent waters admits of the exploitation of the natural
resources of the sea-bed and subsoil", is too elastic. If
the test is to the be " exploitability " of the sea-bed
and subsoil then it seems clear that with the advance of
technical proficiency in working at increasing depths,
the boundaries of the continental shelf must be subject
to continual revision. This would tend to import into
the law an element of uncertainty which would be inimical
to the orderly development and exploitation of the
continental shelf.

On the other hand, the Union Government recognize
that a rigid definition of the continental shelf in terms
of the depth of the superjacent waters may also be unsatis-
factory in that whatever depth is decided upon must be
arbitrary and may in the course of time, and through the
advance of technical knowledge, cease to bear any relation
to the needs and capacities of the littoral State. In the
circumstances, the Union Government would prefer to
see the continental shelf defined in terms of a maximum
depth of 200 metres; but feel that provision should be
made for reviewing this depth at some future date, should
technical considerations render such a review necessary.

Article 2
The Union Government would prefer to see the word

" sovereignty" used in place of the phrase " control
and jurisdiction for the purpose of exploiting . . . " in
the Commission's draft. There appears to be no good
reason for distinguishing between the nature of the right
which a State possesses in relation to territorial waters
and the right now in process of being recognized in relation
to the continental shelf. Moreover, the phrase used in
the Commission's draft is ambiguous, since the words
" control ", " exploring ", " exploiting " and " natural
resources" are all open to interpretation. The word
" sovereignty ", on the other hand, has a clear connota-
tion in international law and appears to describe very
adequately the relationship which the littoral State will
bear to the continental shelf.

The right of foreign States to lay cables on the conti-
nental shelf is safeguarded in the draft articles and will
not, therefore, be affected by the exercise of sovereignty
in other respects.

Articles 3-5 inclusive
The Union Government concur.

Article 6
The Union Government are inclined to favour express

provisions for a safety zone of 500 metres round installa-
tions on the continental shelf. It is felt that the phrase
" reasonable distance " is uncertain and may give rise
to disputes.

Article 7
While entertaining no very strong views on the relative

merits of arbitration and judicial settlement of disputes
which may arise from the inability of littoral States to
agree upon boundaries in the area of the continental
shelf, the Union Government would prefer an express
stipulation in favour of the latter. It is felt that judicial
settlement of disputes which may arise is more likely to
contribute to the orderly development of international
law than is the creation of a network of ad hoc arbitral
awards based upon political rather than legal considera-
tions.

PART II. RELATED SUBJECTS

Resources of the sea

Article 1
The Union Government concur with the first, second

and fourth sentences of the draft article, but consider
that the third sentence, which reads " If any part of an
area is situated within 100 miles of the territorial waters
of a coastal State, that State is entitled to take part on an
equal footing in any system of regulation, even though
its nationals do not carry in fishing in the area ", is
superfluous and contains an implied derogation from the
principle of the freedom of the high seas. It flows
necessarily from this principle that it is contrary to
international law to prevent or even regulate fishing
by the nationals of a foreign state in any area of the high
seas, except with the agreement of that State.

Article 2
The Union Government concur with the body of the

draft article but are strongly opposed to the suggestion
contained in note 5 of the comments, which is to the
effect that, pending the establishment of a permanent
international body coastal States should be empowered
to lay down conservatory regulations in a zone contiguous
to their territorial waters. The Union Government
consider that to permit coastal States to enforce conser-
vatory regulations against the nationals of other States
outside the limit of territorial waters, and without the
consent of those States, would be to allow a serious
derogation from the freedom of the high seas.
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The Union Government consider that apart from the
Food and Agriculture Organization mentioned in para-
graph 3, the International Council for the Exploration
of the Seas (ICES) should also be consulted.

Sedentary fisheries

Article 3
The Union Government concur.

Contiguous zones

Article 4
The Union Government regard the article as being

reasonable provided that it is strictly interpreted. The
control and jurisdiction of the littoral State for the
purpose of this article should not go beyond what is
necessary to prevent the infringement, within its territo-
rial waters, of customs, fiscal or sanitary regulations ;
and in no case should it be exercised beyond the twelve-
mile limit.

16. UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND

Comments of the Government of the United Kingdom
transmitted by a letter dated 2 June 1952 from the perma-
nent delegation of the United Kingdom to the United
Nations

In the opinion of Her Majesty's Government the
draft articles on the continental shelf and related subjects
contained as an annex to chapter VII (Regime of the
High Seas) of the report of the International Law Commis-
sion covering its third session, are a credit to the Commis-
sion and a valuable contribution towards the codification
of the law of the sea. Her Majesty's Government's com-
ments on the draft articles are annexed, but a few general
observations are given below. Her Majesty's Government
note that at its second session the Commission decided to
proceed to the codification of the law of the sea by stages
and that at its third session it decided to initiate work on
the regime of territorial waters. In the opinion of Her
Majesty's Government, the questions of the regime of
the high seas and of the regime of territorial waters have
now tended to become interconnected, that at this stage
of the Commission's work, it is not possible for govern-
ments to express more than tentative comments. Her
Majesty's Government will await, however, with very
great interest the Commission's report on the regime of
territorial waters and hope to be able to offer more
extended comments thereafter.

Her Majesty's Government also noted hat at its second
session the Commission thought it could, for the time
being, leave aside all those subjects falling for study by
other United Nations organs or by the specialized agencies.
Her Majesty's Government consider this was a wise
decision as enabling the Commission generally to concen-
trate on the task of codifying the existing law, whilst
leaving to other United Nations organs or the specialized
agencies the task of initiating studies in matters not yet
regulated by international law, such as fishery conserva-
tion outside territorial waters and pollution.

As Her Majesty's Government understand it, it is the
task of the Commission to " codify " the re'gime of the
high seas. " Codification " was defined by the Committee
on the Progressive Development of International Law
and its Codification as meaning " the more precise formu-
lation and systematization of the law in areas where
there has been extensive State practice, precedent and
doctrine " (A/AC.10/51).

In the opinion of Her Majesty's Government, State
practice in regard to the subjects treated by the Commis-

sion has, notwithstanding certain gaps, been sufficiently
developed to justify the attempt to prepare a code.
While they must observe that, in their view, some of the
rules adumbrated by the Commission in its draft are not
at present rules of customary international law, Her
Majesty's Government do not propose to criticise them
destructively on this account. Where, however, it
appears that the rule suggested is based on so little-
practice as to amount to a mere recommendation, it is.
indicated in the annex whether or not Her Majesty's.
Government consider the recommendation acceptable in
principle, whilst reserving the right to reconsider the
matter in the light of the replies of other governments..

ANNEX TO THE COMMENTS
BY THE GOVERNMENT

OF THE UNITED KINGDOM

PART I

Article 1
Suggested amendment: Delete " where the depth of

the superjacent waters admits of the exploitation of the-
natural resources of the sea-bed and subsoil " and substi-
tute " as far as the 100-fathom line ".

Comment. Her Majesty's Government agrees that,.
whatever the precise geological meaning of the term
" continental shelf ", this term should continue to be
used in international law to cover those submarine areas,
over which the coastal State (which may be an island as.
well as a State forming part of a " continent ") is entitled
to exercise sovereignty.

Her Majesty's Government consider, however, that
the definition adopted by the Commission of " continental
shelf " in the legal sense is too vague and is susceptible
of abuse.

The formula " Where the depth of the superjacent
waters admits of the exploitation of the natural resour-
ces of the sea-bed and subsoil" might easily provoke
international disputes. Just as in the case of the super-
jacent waters it became necessary to establish a fixed
limit of distance for the extent of the territorial sea, so.
in the case of the sea-bed and subsoil it is essential
from the practical point of view to establish a fixed limit
of depth for the extent of the continental shelf under
the sovereignty of the coastal State.

Her Majesty's Government consider that State practice
is sufficiently uniform to justify fixing this limit at the
100-fathom line. Consequently, in the view of Her
Majesty's Government, every State is entitled to exercise
sovereignty over the sea-bed and subsoil off its coasts as
far as the first point at which the depth of the water
becomes 100 fathoms, regardless of the fact whether this
sea-bed and subsoil constitute a continental shelf in the
geological sense or not.

Her Majesty's Government sympathize with the desire
of the Commission to establish a more flexible limit, so
as not to preclude the possibility of exploitation, when
that becomes technically feasible, beyond the 100-fathom
line. In their view, however, the 100-fathom line is
likely to be sufficient for all practical purposes for some
time to come and, if practical considerations ever neces-
sitated a greater depth, the matter could be reconsidered
later. Although a flexible limit might have some advan-
tage, it would seem preferable on balance to secure as
soon as possible international agreement on a fixed
depth. Her Majesty's Government might be prepared to
consider 200 metres as an alternative to 100 fathoms»

" The advantage of the 100-fathom line is, however,
that it is shown on most ocean-going charts, whereas
the 200-metre line is not shown on these charts.
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but they wish to place on record their opposition to any
system which would allot the continental shelf to coastal
States on the basis of distance rather than depth and
which would allot to coastal States submerged plateaux
{themselves possibly less than 100 fathoms below the
water) separated from the coast by a channel more than
100 fathoms deep. In the opinion of Her Majesty's
Government, such submerged plateaux are either res com-
munis capable of acquisition by prescription or res nullius
capable of occupation and exploitation by any State
according to the normal law of occupation. Her Majes-
ty's Government regard as illegal certain claims that have
been made over the continental shelf on the basis of
distance rather than depth.

Article 2
Her Majesty's Government would prefer to say that

" the continental shelf is subject to the sovereignty of
the coastal State". In the opinion of Her Majesty's
Government there is no sufficient reason for substituting
for the familiar concept of " sovereignty " the new and
undefined expression " control and jurisdiction ", even
though the two expressions are probably intended to
have the same meaning. If the expression " sovereignty "
were used, these would be no doubt that a crime commit-
ted in a tunnel under the continental shelf would come
within the jurisdiction of the coastal State; if the expres-
sion " control and jurisdiction for the purpose of explor-
ing the continental shelf and exploiting its natural
resources " were used, there might be some doubt in this
point.

In the opinion of Her Majesty's Government the rights
of the coastal State over the continental shelf are of the
same nature as its rights over its land territory, and it
would be desirable to state this precisely in the draft.

Her Majesty's Government agree that it is for the time
being impracticable to develop submarine areas inter-
nationally; that the continental shelf is not res nullius;
and that the right to exercise sovereignty over the conti-
nental shelf is independent of the concept of occupation.

Article 3
Her Majesty's Government are entirely in favour of

this article and would not be prepared to accept any
convention on the continental shelf which did not contain
such an article.

Article 4
As for article 3.

Article 5
As for article 3.
Her Majesty's Government agree that the pipeline

question need not be considered for the time being.

Article 6
Her Majesty's Government agree in principle to this

article. They believe, however, that the Commission's
recommendation of a 500-metre navigational safety zone
should be written into the body of the article in place
of the rather vague formula " to reasonable distances".

Article 7

"While attaching great importance to the principle
that international disputes should be settled by judicial
methods, Her Majesty's Government are unable to agree
to this article in its present form. In particular they
cannot accept the recommendation that States should be
under an obligation to submit such disputes to arbitration
ex aequo et bono. They consider that such disputes should
be solved by " judicial settlement" rather than by
" arbitration in the widest sense " and they consider that
the Commission might draw up a system of rules to
regulate the division of the continental shelf in congested

areas in cases where it has been impossible to reach
agreement. These rules might form the basis of treaties
between States, and in any case, provided they took
account of international practice to date, they would be
of the greatest value to international judicial tribunals
seized of disputes of this type.

PART II

Article 1
Her Majesty's Government are in general sympathy

with the objects of this article. In their view, the first,
second and fourth sentences contain statements of
existing international law, whilst the third sentence is a
recommendation de lege ferenda. Whilst they understand
the reasons for which the Commission put forward this
recommendation, Her Majesty's Government nevertheless
consider it superfluous and probably unworkable in
practice. It is implicit in the very notion of the high
seas — as the Commission realized in drafting the fourth
sentence of the article — that it is contrary to internatio-
nal law to prevent or even to regulate fishing by the
nationals of a foreign State in any area of the high seas
except with the agreement of that State. From this basic
principle it follows, in the opinion of Her Majesty's
Government, that any State which claims an interest
in the fishing in a particular area of the high seas is
entitled to take part on an equal footing in any system of
regulating the fishing in that area, whether it is more or
less than 100 miles away from that area and whether its
nationals are or are not at present engaged in fishing in
that particular area.

Article 2

Her Majesty's Government agree that the question of
setting up a permanent international body to conduct
investigations of the world's fisheries is within the compe-
tence of the Food and Agriculture Organization and that
pollution is within the competence of the Economic and
Social Council and will eventually be dealt with by the
Inter-governmental Maritime Consultative Organization.

Her Majesty's Government wish to place on record
their emphatic opposition to the proposal contained in
note 5. In the opinion of Her Majesty's Government no
State has the right to enforce conservation measures
against the fishing vessels of other States outside its
territorial waters except by international agreement.
Unilaterally declared conservation zones outside territo-
rial waters are illegal as being in contravention of the
principle of the freedom of the seas.

Article 3
As stated in the comments on article 1 of part II, Her

Majesty's Government consider that, as a matter of general
principle, no State is entitled to regulate fishing by the
nationals of other States in areas of the high seas except
by agreement with the States concerned. In their
opinion, however, international law recognizes an excep-
tion to this general rule in cases where the coastal State
has acquired, on the basis of prescription, sovereignty
over sedentary fisheries lying on the sea-bed which have
long been carried on exclusively by its nationals, even
though the area where the sedentary fisheries are carried
on may be outside territorial waters. The legal basis
underlying prescriptive claims of this type was examined
by Sir Cecil Hurst in a well-known article entitled,
" Whose is the bed of the sea ? " (British Year Book of
International Law, 1923-24, page 34), in which the learned
author concluded that these claims are valid provided
they conform to certain conditions, namely:

(i) The coastal State must have exercised effective
occupation of, and jurisdiction over, the sedentary fisheries
on the sea-bed for a long period.
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(ii) There must be no interference with freedom of
navigation in the waters above the sea-bed.

(iii) There must be no interference with the right to
catch swimming fish in the waters above the sea-bed.

Her Majesty's Government consider that the law was
correctly stated by Sir Cecil Hurst in the above article
and they are in entire agreement with the author's
conclusion that " the claim to the exclusive ownership of
a portion of the bed of the sea and to the wealth which it
produces in the form of pearl, oysters, chanks, coral,
sponges or other fructus of the soil is not inconsistent
with the universal right of navigation in the open sea or
with the common right of the public to fish in the high
seas ".

In drafting this article, the Commission would appear
on the whole to have shown a similar agreement with the
conclusions of Sir Cecil Hurst. Her Majesty's Government
note, however, that the Commission would make the
right to regulate sedentary fisheries outside territorial
waters subject to the requirement that non-nationals be
" permitted to participate in the fishing activities on an
equal footing with nationals ". In the opinion of Her
Majesty's Government, it depends on the historical facts
of each case whether or not non-nationals are permitted
to participate in the fishing activities on an equal footing
with nationals. Where the coastal State has in the past
permitted non-nationals to participate in the fishing, then
there is no right to exclude such non-nationals in the
future; where, however, the coastal State has in the past
reserved the fishing exclusively for its own nationals,
then non-nationals have no right under international
law to participate in the fishing in the future. Further,
it may be a nice doctrinal point whether a State, which
has (a) a title by prescription to sedentary fisheries lying
on the sea-bed, has also (b) a title to the surface of the
sea-bed on which the sedentary fisheries lie. The distinc-
tion, if there is one at all, between (a) and (b) must be a
fine one, yet it seems that this distinction is the basis of
the distinction which the Commission makes in note 1
between sedentary fisheries on the one hand and the
continental shelf on the other hand. In any case the
basic distinction must be that between the sea-bed
(sedentary fisheries or continental shelf) over which the
coastal State is entitled in appropriate circumstances to
full sovereignty and the superjacent waters over which
the coastal State is not entitled in any circumstances to
sovereignty. The Commission has (in articles 3 and 4 of
part I) emphasized this distinction in the case of the
continental shelf; it does not appear, however, to have
stressed it with due clarity in the case of the sedentary
fisheries.

Article 4
It has hitherto been the policy of Her Majesty's

Government to oppose any claims to the exercise of
jurisdiction outside territorial waters. Many countries
have, however, claimed to exercise jurisdiction for certain
limited purposes beyond territorial limits. For the most
part these purposes have related to the enforcement of
customs, fiscal or sanitary regulations only and the juris-
diction has been exercised within modest limits, generally
within a " contiguous zone " not more than twelve miles
from the coast. Her Majesty's Government have not
themselves found it necessary to claim a contiguous zone,
and wish to place on record their emphatic opposition as
a matter of principle to any increase, beyond limits
already recognized, in the exercise of jurisdiction by
coastal States over the waters off their coasts, whether
such increase takes the form of the extension of territorial
waters of the exercise of wider forms of jurisdiction outside
territorial waters. Her Majesty's Government are satis-
fied, however, that on the basis of established practice,
the article proposed by the Commission is acceptable
provided that:

(i) Jurisdiction within the contiguous zone is restricted
to customs, fiscal or sanitary regulations only.

(ii) Such jurisdiction is not exercised more than twelve
miles from the coast.

(iii) This article is read in conjunction with another
article stating that the territorial waters of a State shall
not extend more than three miles from the coast unless,
in any particular case a State has an existing historic
title to a wider belt.

Her Majesty's Government would observe that the
term " coast" is ambiguous. The Commission should
declare whether it is the physical coast-line that is envi-
saged or the political coast-line — i.e., the base line-
from which the territorial sea is delimited.

17. UNITED STATES OF AMERICA

Comments of the Government of the United States of America
transmitted by a note verbale dated 29 May 1952 from
the permanent mission of the United States to the United
Nations
The Acting Representative of the United States of

America to the United Nations . . . has the honor to refer
to note LEG. 292/1/07, dated 28 November 1951, from
the Office in Charge of the Legal Department, concerning
the request of the International Law Commission for
comments on the draft articles on the continental shelf
and related subjects.

The Acting Representative of the United States has
the honor to inform the Secretary-General that it is the
understanding of this Government that the purpose of
these comments is to facilitate reconsideration of the
draft by the Commission prior to the preparation of a
final document. For this purpose, the Government of
the United States is in general agreement with the prin-
ciples which appear to inspire the draft articles of part I,
Continental Shelf, but has the following suggestions to
make.

This Government is under the impression that the
draft articles in part I, Continental Shelf, intend to estab-
lish in favor of the coastal State an exclusive right to
the exploration of the continental shelf and the exploita-
tion of its resources. This Government wonders, accord-
ingly, whether it would not be advisable to make it clear
at least in the commentaries, that control and jurisdiction
for the purpose indicated in the draft articles mean in
fact an exclusive, but functional, right to explore and
exploit. It is also the view of this Government that article 5
does not carry out precisely enough its purpose which,
as stated in the commentary, is to bar the coastal State
from excluding the laying or maintenance of submarine
cables. As it stands, article 5 appears to imply that the
coastal State may do so if the measures resulting in such
exclusion are reasonable. The matter, it is believed,
deserves clarification.

In addition, this Government does not believe that it
is advisable to limit the scope of judicial arbitration by
defining it as arbitration ex aequo et bono, as suggested
in the commentary to article 7.

The Government of the United States is not prepared
to submit comments at this time on part II, Related
subjects, and will endeavor to communicate them to the
Commission at a later date.

18. YUGOSLAVIA

Comments of the Government of Yugoslavia transmitted
by a letter dated 11 March 1952 from the permanent
mission of Yugoslavia to the United Nations
As a principle, the Government of the Federal People's

Republic of Yugoslavia accepts the idea of establishing
the " continental" shelf under which the coastal States
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would have certain specified rights and duties. It also
expressesits recognition to the International Law Commis-
sion for its endeavours in this regard. As to the details,
however, the Government of the Federal People's Republic
of Yugoslavia does not agree with some provisions of the
said draft and wishes to make the following suggestions.

PART I. CONTINENTAL SHELF

The Yugoslav Government considers that the solution
•of these problems as regards the continental shelf would
be founded on a much more sound basis if this question
were to be settled simultaneously with a uniform delimi-
tation of marginal waters which compose the notion of
coastal sea, i.e., of interior waters and territorial waters.
This is because the question of width of each kind of
marginal waters has not been settled uniformly as yet,
and because a further area, i.e., the continental shelf, is
now being added to these already unprecise borders
{which are a source of frequent misunderstandings and
protests).

Article 1
The Yugoslav Government does not share the opinion

of the Commission laid down on point 7 of its commentary
to article 1. Considering the rapid technical progress in
the world it is evident that the technical possibilities
of exploitation of the sea-bed and subsoil will grow very
rapidly and the limit of the continental shelf, mentioned
in article 1, will continually be shifted to greater depths
in the high seas, hence, it will never be certain to what
distance from the coast the continental shelf of a State
extends. In order to give its full " raison d'etre " to
article 1 of the Commission's draft, it would be necessary
to learn up to what depth the extraction of oil is possible
today. (This is important because of article 7 of the
draft, where a division of the continental shelf under
mutual agreement is provided). However, we are not
certain of this. At present it seems that this is possible only
in depths up to 29 metres, but we understand that in
the United States of America an equipment has been
developed enabling extraction even in a depth of 300
metres. Tomorrow, maybe, devices will be found to
extract oil in depths of 1,000 metres.

From the aforementioned it is evident that article 1,
due to its lack of precision, can lead to misunderstandings
among neighbouring countries. Hence, the Yugoslav
Government considers as far more acceptable the propo-
sition of Mr. El Khouri (who proposed a minimum boun-
dary " X " miles from the coast, regardless of the depth,
and a maximum boundary " X " metres of depth regard-
less of the distance from the coast), than article 1 of the
draft. Therefore, the Yugoslav Government insists that
the boundary of the continental shelf should be changed
in the manner to determine as continental shelves all
areas of sea-bed and subsoil covered by water not deeper
than 200 metres.

Article 2
No objections.

Articles 3 and 4
Since these two articles cover the same subject, the

Yugoslav Government considers that they should be
joined into one article with two paragraphs. The second
paragraph, dealing with the infringement of the legal
status of the airspace above the continental shelf, should
be amended as follows:

" . . . subject to the right of the coastal state defined
by article 6, paragraph 2."
Overflying below a certain height should be prohibited,

in order to protect the already existing installations.

Article 5
No objections. Laying of pipelines should be prohibited.

Article 6
No objections. We agree with point 4 of the commen-

tary to this article, with the remark that a safety zone
over the installation to a height of 500 metres should be
provided.

Article 7
Here the Yugoslav Government makes two observations.

First, if article 1 of this draft remains unchanged, article 7
is inadmissible. Since neighbouring countries do not
know to what distance their continental shelves can
extend, because technical possibilities of extraction of
oil will be different in two countries not equally industri-
ally developed, they will not be able to establish the
boundaries mentioned in article 7. Second, the Yugo's
Government considers the geometric middle the best
way to apply in establishing boundaries, and it proposes
to amend article 7 in this sense.

PART II. RELATED SUBJECTS

A. Resources of the sea
As a principle, the Yugoslav Government accepts the

draft articles 1 and 2 with the following observations:
(a) Articles 1 and 2 are too concise and they therefore

require numerous comments, which actually have been
successfully prepared by the Commission. Therefore,
in consideration of the Commission's remarks Nos. 2-5 to
article 2 of the draft, the Yugoslav Government proposes
that two or three additional articles should be drafted on
the basis of these comments, in order to include the
observations of the Commission.

(b) Considering that FAO is already dealing with
these and similar problems, the Yugoslav Government
insists that FAO should be the respective international
body mentioned in article 2, in the form that this body
has already been constituted within the said organization,
consisting of a number of FAO members.

B. Sedentary fisheries

No objections.

C. Contiguous zones

Article 3

Article 4
The Yugoslav Government cannot at all agree with

the formulation of this article, because it takes no account
of the legitimate defensive rights of the coastal States.
The establishment of this zone without authorizing the
coastal State to protect the security of its shores in strictly
limited and exactly specified scopes, is untenable in the
view of the Yugoslav Government. This question and
the pro et contra reasons have been thoroughly discussed
at The Hague Codification Conference in 1930, so that
it would be unnecessary to repeat them now.

Article 4 should, therefore, read as follows:
" On the high seas adjacent to its territorial waters,

a coastal State may exercise the control necessary to
prevent the infringement, within its territory or
territorial waters, either of its customs, fiscal and
sanitary regulation, or its security laws. Such control
shall not be exercised further than twelve miles from
the outer limit of its interior waters."
In view of the fact that interior waters, which other-

wise are under the full sovereignty of the coastal State,
are considered as an integrant part of its land, there is
no difference between the Commission's and the Yugoslav
proposal for the delimitation of this zone. The Yugoslav
proposal is only more concise and will avoid arbitrary
interpretations concerning the edge of the contiguous
zone.
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Work of its Fifth Session — Chapter IV: Nationality, Including
Statelessness

Draft of Report of the International Law Commission Covering the
Work of its Fifth Session — Chapter I: Introduction

Draft of Report of the International Law Commission Covering the
Work of its Fifth Session — Chapter V: Other Decisions

Summary records of the 184th to 240th meetings

Report of the International Law Commission on the work of its fifth
session: report of the Sixth Committee

Incorporated with draft-
ing changes in A/2456,
Chapter II. Drafting
changes are indicated in
the summary records of
the 226th-232nd meet-
ings

Ibid., Chapter III. Draft-
ing changes are indica-
ted in the summary
records of the 233rd-
238th meetings

Ibid., Chapter IV. Draft-
ing changes are indica-
ted in the summary re-
cords of the 238th-239th
meetings

Ibid., Chapter I. Drafting
changes are indicared in
the summary record of
the 240th meeting

Ibid., Chapter V. Draft-
ing changes are indica-
ted in the summary re-
cord of the 240th
meeting

Printed in vol. I of the
present publication
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