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INTRODUCTORY NOTE

The summary records in this volume include the corrections to the provisional
summary records requested by members of the Commission and such editorial
changes as were considered necessary.

The symbols appearing in the text, consisting of letters combined with figures,
serve to identify United Nations documents. The figures in square brackets appearing
against the draft articles on special missions show the final numbering of those
articles in the Commission's report on this session.

The reports of the Special Rapporteurs on special missions and on relations
between States and inter-governmental organizations, and certain other documents,
including the Commission's report, are printed in volume II of this Yearbook.
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INTERNATIONAL LAW COMMISSION
SUMMARY RECORDS OF THE NINETEENTH SESSION

Held at Geneva from 8 May to 14 July 1967

895th MEETING

Monday, 8 May 1967, at 3.15 p.m.

Chairman: Mr. Mustafa Kamil YASSEEN
later: Sir Humphrey WALDOCK

Present: Mr. Ago-, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castafieda, Mr. Castren, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Tammes,
Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor.

Opening of the Session

Tribute to the memory of the late Mr. Radhabinod Pal

1. The CHAIRMAN, after declaring open the nine-
teenth session of the International Law Commission,
said that, since its last session, the Commission had
lost an outstanding member, Mr. Radhabinod Pal.
Members would long remember the humanist, the
scholar and the judge, and he had already sent a message
of condolence to Mr. Pal's family on the Commission's
behalf.

The members of the Commission observed a minute's
silence in tribute to the memory of Mr. Pal.

2. The CHAIRMAN said that he must also remind the
Commission of what it owed to its former members
who had not stood for re-election. Mr. Verdross had sent
the Chairman an affecting letter in which he expressed
his best wishes for the Commission's future work;
the text of the letter had been circulated to members.

3. He welcomed those who had already been members
of the Commission and the new members; he was sure
that they would carry on the task in the spirit of co-oper-
ation and mutual understanding which had enabled the
Commission to do such useful work.

4. He had represented the Commission at the twenty-
first session of the General Assembly, during which he
had observed how highly the Commission's work was
appreciated. The General Assembly had expressed
particular approval of the draft on the law of treaties
and had decided to convene a plenipotentiary conference
to embody that draft in the corpus of positive inter-
national law.

5. When representing the Commission as an observer
at the recent sessions of the Asian-African Legal Con-
sultative Committee and the European Committee on
Legal Co-operation, his conviction had been strengthened
that the Commission must devise still closer links with
the international bodies concerned with matters within
its competence.

6. Members of the Commission would regret the
departure of the former Director of the Codification
Division and Secretary to the Commission, Mr. Baguinian;
he would like to welcome his successor, Mr. Movchan.

7. Mr. WATTLES (Deputy Secretary to the Commis-
sion) said that messages of regret had been received
from Mr. Amado, who, to his great grief, would be unable
to attend the session; from Mr. Nagendra Singh, who
would be arriving on 22 May, from Mr. Ruda, who
would be attending as soon as the special session of the
General Assembly was over, and from Mr. Rosenne,
who hoped to be able to attend on 17 May.

Election of Officers

8. The CHAIRMAN called for nominations for the
office of Chairman.

9. Mr. AGO proposed Sir Humphrey Waldock,
without whose devoted labour in the preparation of the
draft on the law of treaties the Commission would
certainly not have been able to submit a draft of such
scope. Sir Humphrey's intellectual honesty and unselfish
devotion would be even more valuable in the Chair at the
always delicate stage of a first session of the Commission
when part of its membership was newly-elected.

10. Mr. BARTOS, seconding the proposal, said that
Sir Humphrey had firm opinions of his own, but had
always been ready to revise those opinions in the interests
of conciliation and the progress and development of
international law.

11. Mr. CASTREN said that he also warmly supported
the proposal.

Sir Humphrey Waldock was unanimously elected
Chairman.

12. Mr YASSEEN said that he wished to associate
himself with those tributes to Sir Humphrey Waldock to
whom he was honoured to yield the Chair.

Sir Humphrey Waldock took the Chair.
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13. The CHAIRMAN, after thanking the Commission
for his election and for the generous words of his pro-
posers, said he wished first to pay a tribute to the outgoing
Chairman, to whose distinguished leadership during the
eighteenth session the successful completion of the
Commission's five years of work on the law of treaties
was largely due.

14. The past five years, during which the Commission
had discussed the difficult subject of the law of treaties,
had been a great experience for him. The Commission
was a place where one learned much; ideas once taken
for granted in the academic field no longer looked as safe
and sound when exposed to criticism in the Commission
and to its unfailingly friendly discussions. It would be
his aim as Chairman to continue the Commission's
tradition of friendly co-operation.

15. Mr. PALTHEY (Deputy Director-General of the
United Nations Office at Geneva), welcoming the Com-
mission on behalf of the Secretary-General and the
Director-General of the United Nations Office at Geneva,
said he congratulated the Chairman on his election and
wished to associate himself with the commendations
expressed by members of the Commission. The outgoing
Chairman, too, merited a tribute for the important part
he had played in the work of the eighteenth session.

16. The International Law Commission had since its
establishment worked unobtrusively, in a climate of
friendly co-operation and with a true international
spirit; its work might seem to the impatient world of
today to be slow, but it was nonetheless creative, since it
was building the foundations for good international
relations. A large conference would deal next year with
the draft on the law of treaties and would mark a new
stage on that course.

17. One of the new items the Commission had on its
agenda was relations between States and inter-govern-
mental organizations, an item that was of special interest
to the United Nations.

18. The United Nations Office at Geneva would be
organizing another seminar on international law during
the Commission's session and he hoped it would be as
successful as the previous ones; he was sure that he could
count on the collaboration of all members of the Com-
mission to that end. It was a matter of importance that
the Commission's work should be widely known; such
seminars were one means of making it known.

19. The CHAIRMAN thanked the Deputy Director-
General of the United Nations Office at Geneva for his
kind words of welcome. The Office's attention to the
Commission's needs was very important to the success
of its work and he was sure the Commission could count
on the Deputy Director-General's co-operation, just as
the Deputy Director-General could be assured of the
co-operation of members of the Commission for the
Seminar on International Law.

20. Since the present session of the Commission would
be the first which Mr. Amado would be unable to attend,
he suggested that a message be sent to him on behalf
of all the members of the Commission expressing their

regret at his absence and conveying to him their warmest
wishes for a speedy recovery of perfect health.

It was so agreed.

21. The CHAIRMAN called for nominations for the
office of First Vice-Chairman.

22. Mr. CASTANEDA proposed Mr. Ruda.

23. Mr. EL-ERIAN seconded the proposal.

24. Mr. YASSEEN supported the proposal.

Mr. Ruda was unanimously elected First Vice-Chairman.

25. The CHAIRMAN called for nominations for the
office of Second Vice-Chairman.

26. Mr. BARTOS" proposed Mr. Ustor.

27. Mr. REUTER seconded the proposal.

28. Mr. TSURUOKA and Mr. EUSTATHIADES
supported the proposal.

Mr. Ustor was unanimously elected Second Vice-
Chairman.

29. Mr. USTOR thanked the members for his election to
a high office in the Commission. It was a very great honour
for any international lawyer to belong to the Commission
and particularly for a new member to be elected to such
an office.

30. The CHAIRMAN called for nominations for the
office of Rapporteur.

31. Mr. TSURUOKA proposed Mr. El-Erian.

32. Mr. AGO seconded the proposal.

33. Mr. BARTOS, Mr. YASSEEN and Mr. USTOR
supported the proposal.

Mr. El-Erian was unanimously elected Rapporteur.

34. Mr. EL-ERIAN expressed his thanks to the Com-
mission for his election.

Organization of Work

35. The CHAIRMAN invited Mr. Movchan to address
the Commission concerning the organization of its
future work.

36. Mr. MOVCHAN (Secretary to the Commission),
after expressing his appreciation of the honour of having
been appointed Secretary, said that the Commission's
decisions concerning the organization of its future work
would enable the Secretariat to plan and prepare the
work of each session more efficiently. The Secretariat had
produced a short working paper (A/CN.4/L.119) to
facilitate the Commission's consideration of that problem.

37. The Commission would recall that it had originally
been planned to hold the first session of the Conference
on the Law of Treaties at the beginning of 1968; that,
however, had proved not to be feasible either for Austria,
the host Government, or for the United Nations, and
the dates now under discussion were 26 March to 24 May
1968. If those dates were adopted, the opening of the
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Commission's 1968 session would have to be postponed
to, say, 27 May and the session would last until about
2 August.

38. Mr. BARTOS, speaking as the Special Rapporteur
on Special Missions, said that he was in a rather difficult
position. Governments had been invited to send their
comments on the draft to the Secretariat by 1 March.
He had prepared his fourth report (A/CN.4/194 and
Addenda) on the basis of the comments received by
that date. More comments had, however, arrived after
that date than before it, with the consequence that he
had had to prepare further addenda to his report which
were now being reproduced and translated.

39. The CHAIRMAN said he hoped the Commission
would be able to complete its work on the topic of special
missions at the present session and that it would adopt
a programme of work which would enable it to begin its
consideration of that item as soon as possible.

The meeting rose at 4.35 p.m.

896th MEETING

Tuesday, 9 May 1967, at 10.15 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castafieda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yassen.

Adoption of the Agenda
(A/CN.4/192)

1. The CHAIRMAN said that, before inviting the
Commission to adopt the provisional agenda (A/CN.4/
192), he wished to welcome Mr. Caicedo Castilla, the
observer for the Inter-American Juridical Committee, and
Mr. Golsong, the observer for the European Committee
on Legal Co-operation. A communication had been
received from Mr. Rizvi, the observer designated by the
Asian-African Legal Consultative Committee, to the
effect that he proposed to attend the Commission's
proceedings from 26 June until the end of the session,
unless the Commission preferred him to come earlier.

2. A cable had been received from Mr. Lachs, a former
member of the Commission and now a Judge of the
International Court of Justice, expressing his good wishes
for a successful session.
3. He suggested that, in accordance with its usual
practice, the Commission adopt the provisional agenda
(A/CN.4/192) without prejudice to the order in which it
might deal with the various items.

It was so agreed.

Organization of work

(resumed from the previous meeting)

4. The CHAIRMAN said that the Commission would
no doubt endeavour to complete at the present session
its work on item 1 of the agenda (Special Missions) and
to make a start with item 2 (Relations between States and
inter-governmental organizations). On item 3 (State
responsibility), he understood that the Special Rapporteur
intended to submit a preliminary report in order to obtain
confirmation of the Commission's general directives as
to how the topic should be handled. Some preliminary
work had been done on item 4 (Succession of States and
Governments), but as the Special Rapporteur for that
topic, Mr. Lachs, was no longer a member of the Com-
mission, a new Special Rapporteur would have to be
appointed. The Commission would deal with item 5
(Co-operation with other bodies) in the course of the
session when convenient to the observers sent by the
various bodies with which the Commission co-operated.
The Commission would no doubt wish to leave item 6
(Organization of future work) till the second half of the
session, in order to allow members time for reflection
and informal discussion. The working paper prepared
by the Secretariat (A/CN.4/L.119) and the Sixth Com-
mittee's report to the General Assembly at its twenty-first
session,1 which set forth the views expressed in the Sixth
Committee on the past work of the Commission and the
organization of its future work, were both valuable
documents.

5. With regard to special missions, the Special Rappor-
teur had prepared two further addenda (A/CN.4/194/
Add. 3 and 4) to his fourth report; those new documents
contained the Special Rapporteur's observations and
proposals following the additional comments received
from governments after he had completed the preparation
of the main part of his report (A/CN.4/194 and Add. 1
and 2). The first of those two additional documents
related to the Special Rapporteur's first sixteen draft
articles and would be distributed shortly in the original
French, so if members of the Commission were prepared
to work on the basis of the French text only, the Com-
mission could start work on item 1 at its next meeting.

6. Mr. BARTOS, speaking as Special Rapporteur for
the topic of special missions, said that he would be
prepared to introduce his report at the next meeting on
that understanding.

7. The CHAIRMAN said he noted that there appeared
to be no objection to the Commission starting at its
next meeting to consider item 1.

The meeting rose at 10.50 a.m.

1 Official Records of the General Assembly, Twenty-first Session,
Annexes, agenda item 84, document A/6516.
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897th MEETING

Wednesday, 10 May 1967, at 11.15 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castafieda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Tribute to the Memory of the late
Mr. Antonio de Luna

1. The CHAIRMAN said that it was his sad duty to
inform the Commission of the death of one of its former
members, Mr. Antonio de Luna, Spanish Ambassador
at Vienna. Mr. de Luna had had a long and distinguished
career as a legal scholar, as a member of his country's
foreign service and, since 1962, as a member of the
Commission, where he had been esteemed by all his
colleagues for his warm human qualities, his vast
historical and philosophical knowledge, and his unfailing
devotion to the furtherance of the rule of law. He proposed
to send a special message of sympathy to Mrs. de Luna.

The members of the Commission observed a minute's
silence in tribute to the memory of Mr. de Luna.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

[Item 1 of the agenda]

2. The CHAIRMAN invited Mr. Bartos, Special
Rapporteur, to introduce his fourth report on special
missions (A/CN.4/194 and Addenda).

3. Mr. BARTOS (Special Rapporteur) said that the
Commission had not had time at its eighteenth session to
study certain articles in detail, which was perhaps fortu-
nate, because the subject had been considerably illumi-
nated by the many comments submitted by Governments.

4. The third addendum (A/CN.4/194/Add. 3) to his
fourth report contained the latest comments submitted
by Governments on articles 1-16, with the opinions of
the Special Rapporteur.

5. The Commission should also examine the remarks
by the United States Government on the subject of
Provisional Article 0 (A/CN.4/193), since they amounted
to a proposal to amend article 1 of the draft articles
(A/CN.4/194/Add. 1). The United States proposal was
to define the term " special mission" as follows:

"A special mission is one:
"(1) which is established by agreement between the

sending State and the receiving State for a limited
period to perform specifically designated tasks, and is
headed or received by an official who holds the rank
of Cabined Minister or its equivalent, or a higher rank;
or

"(2) which is specifically agreed by the sending State
and the receiving State to be a special mission within
the meaning of this Convention."

6. Since that proposal was the furthest from the text of
article 1 as provisionally adopted, he thought the Com-
mission should examine it first, because if it were
accepted, article 1 and article 2 would have to be com-
pletely refashioned.

7. The Commission had considered that, for the purposes
of the draft articles, a "special mission" could be recog-
nized as such irrespective of the rank of the person
heading or receiving it. It was obvious that the aim of
the United States in submitting its proposal was to pre-
clude missions headed and received by ordinary officials
from being regarded as special missions. In his opinion,
the sending State should have absolute discretion to
designate the head of a mission, and the receiving State
should likewise have full liberty to appoint the person
who was to receive it. The Commission had not wished
to take the rank of the official appointed to head or receive
the mission into account; its view had been that, provided
the receiving State gave its consent to the sending of a
temporary special mission for the performance of
specific tasks, there was no need to stipulate more. In
practice, difficulties would arise if article 1 required a
mission headed by a Cabinet Minister to be received by
an official of equivalent or higher rank, and in some
countries the constitutional system did not include a
Cabinet in the sense of the United States proposal.
States had the prerogative of entrusting the heading or
receiving of a special mission to an official, an expert or
a politician, as they saw fit.

8. The CHAIRMAN asked whether the same question
had been raised by other governments in their comments:
if so, that would seem to indicate a need for a more
precise definition of the concept of special missions in the
Commission's draft.

9. Mr. BARTOS replied that, although Governments
had submitted a number of suggestions concerning in
particular the existence of diplomatic or consular relations
between States, or reciprocal recognition, no country,
apart from the United States, had submitted a proposal
on the actual definition of "special missions".

10. Mr. REUTER said that the United States proposal
raised a question of principle which could undermine the
whole set of rules applicable to special missions. It was a
question which seemed to have given concern to a number
of other governments, the Netherlands Government for
example.

11. In preparing the draft articles it had been the Com-
mission's aim to offer governments a number of choices
and leave them free to adopt whatever formula suited
them within the framework of a well-defined but suffi-
ciently flexible regime. If the rules applicable to special
missions were too strict, States would be encouraged to
get round them by a simple change of designation.
Instead of being called members of "special missions",
the persons concerned would be described as "ad hoc
diplomats" and they would thus not enjoy the privileges
stipulated in the convention. In order to prevent that



897th meeting — 10 May 1967

practice, it would be necessary to provide that the title of
the mission and the rank of the person leading it should
not be taken into consideration in connexion with the
grant of privileges and immunities; and that again would
be going too far.
12. In his opinion, the Commission should not adopt
too rigid a formula but should rather put forward propo-
sals which met the convenience of States; but he would
accept the majority view.

13. Mr BARTOS said he admitted that a special mission
should fulfil certain conditions, but he thought that the
receiving State should be entitled to make requests as to
the composition of the special mission even if criteria as
restrictive as those proposed by the United States were
not included in article 1.

14. Mr. EUSTATHIADES said that the Commission
could provide for exceptions to the rules applicable to
special missions, although in his view such a solution
would be undesirable and would impair the very structure
of the draft articles.
15. The Special Rapporteur had rightly drawn the
Commission's attention to the United States proposal
to adopt a restrictive definition of special missions,
because, as Mr. Reuter had pointed out, Governments
might be tempted to get round the special mission rules
by declaring that a mission appointed or received by
them was not a special mission.

16. Mr. AGO said that the rules contained in the draft
articles were obviously obligatory, like every legal rule,
but were rules of optional law. Consequently, if two or
more States concluded a treaty or convention on the
subject, such an instrument would not be invalidated by
the draft articles.
17. The United States Government had raised the
problem of the level of special missions. According to
that Government, it would obviously be going too far to
grant the status of "special missions", within the meaning
of the draft articles, to technical missions, whose number
was continually growing. The question before the Com-
mission, therefore, was to decide whether or not it would
be preferable to restrict the application of the special
mission rules to missions of a certain level, but without
requiring the mission to be headed or received by an
official holding the rank of Cabinet Minister, as proposed
by the United States.

18. Mr. RAMANGASOAVINA said that, like Mr. Ago,
he did not think that the draft articles should confer the
status of special mission on a technical mission.
19. A requirement that a special mission should be
headed or received by a Cabinet Minister would raise
serious problems, however, especially for newly indepen-
dent States which could not afford to designate as head
of a mission a Minister or Secretary of State whose
duties kept him largely in his own country. Such States
would be obliged to appoint officials to head their special
missions.

20. Mr. USTOR said he agreed with the Special Rap-
porteur that the Commission should deal first with the
definition of "special mission" proposed by the United

States, a definition which was obviously based on that
Government's unwillingness to extend diplomatic privi-
leges and immunities to all of the many persons who were
constantly travelling between countries on government
business. In principle, he was prepared to agree that not
all such persons should be treated as roving ambassadors,
but he feared that if the United States definition were
adopted, the convention would cover only a small group
of high-level special missions and would leave the majority
of special missions unprotected by its rules.
21. In his opinion, that would be a dangerous step and
would amount to a failure on the part of the Commission
to regulate adequately that particular area of international
relations. The Commission would be better advised to
adopt a broader definition of "special mission" in the
first sixteen draft articles and to specify the exact distinc-
tion between various kinds of special mission when dealing
with privileges and immunities in the subsequent articles.

22. Mr. TSURUOKA said that, at the present stage in
its work, the Commission should not pay too much
attention to the problem raised by the United States
comment. It would be better to examine the draft articles
one by one, bearing in mind that special missions varied
in composition. In the course of that examination, the
Commission would have occasion to consider whether a
particular rule should apply to all special missions or
should differentiate among them.

23. Mr. CASTREN observed that the Commission
usually left definitions to the end; in the case of a definition
involving important questions of principle, however, it
might prefer to take a decision in advance. The definition
proposed by the United States Government was too
restrictive, but the question whether or not to give a
definition of the term "special mission" remained to be
decided. The characteristics of such missions were set
out in articles 1 and 2: to include a definition of the term
"special mission" in the introductory article might lead
to duplication. Neither the Vienna Convention on Diplo-
matic Relations1 nor the Vienna Convention on Consular
Relations2 gave a corresponding definition of the term
"permanent mission" or the term "consular post".

24. As to the method of work, he supported Mr.
Tsuruoka's suggestion that the Commission should
examine the text article by article; a discussion dealing
with each comment separately would be too long and
complicated.

25. Mr. KEARNEY said that although he did not of
course speak as a representative of the United States in
any way, he nevertheless had some knowledge of the
background of the United States Government's comments
and therefore felt that he should put forward some
observations on the problem which had arisen.
26. He fully agreed with the Special Rapporteur on the
importance of special missions; there was no doubt that,

1 United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II (United Nations publication,
Sales No.: 62.XI.1), p. 82.

2 United Nations Conference on Consular Relations, Official
Records, vol. II (United Nations publication, Sales No.: 64.X.1),
p. 175.
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as time passed, greater use would be made of such missions
by States. The comments by the United States Govern-
ment indicated that it regarded the growth of special
missions as a most desirable development. Such missions
provided experts with an opportunity for discussing
matters within their own fields of competence and taking
in a matter of days decisions which would have required
many months of negotiations through the diplomatic
channel or by means of correspondence.

27. It was precisely because of the increasing importance
of special missions that the Commission should be careful
not to formulate rules which might discourage States from
relying on special missions and thereby diminish the
importance of the institution. The United States Govern-
ment was concerned that, if a whole series of formal
requirements were laid down, the result might be that
States would be less inclined to use special missions.

28. The heart of the problem lay in the definition of
special missions. The question of determining what
missions were entitled to the complete array of privileges
and immunities and what missions should receive less
privileges could be settled by reference to time, subject-
matter or the level of the mission.

29. It was clearly impossible to formulate a definition
of special missions on the basis of the subject-matter.
Even a highly technical subject like atomic energy or the
desalinization of water could result in very high-level
diplomatic negotiations, depending on the interests of the
countries concerned. Nor was the duration of the mission
a reasonable basis on which to decide whether the full
measure of privileges and immunities should automatically
be granted. It was for those reasons that the United
States Government had proposed that the question be
settled by reference to the level of the special mission.

30. The formula proposed by the United States Govern-
ment (A/CN.4/193) consisted of two parts. The first part,
embodied in paragraph (1) of the proposed definition,
contained a ready-made formula for the case of a special
mission headed or received by an official of Cabinet
Minister rank. The second part, embodied in paragraph (2)
of the proposed definition, enabled the two States
concerned to grant the privileges and immunities of
special missions to missions headed by lesser officials if
the two States so desired. A formula along those lines
should prove comparatively easy to apply.

31. In recent years, special missions had been growing in
numbers, importance and activity without being governed
by any very formal rules. The comments by Governments
indicated the concern felt in the great majority of countries
at too broad a measure of privileges and immunities being
granted to special missions. The United States Govern-
ment's proposal was an attempt to meet that concern.

32. So far as the terms of its proposal were concerned,
a better wording could perhaps be devised but it undoubt-
edly raised an important preliminary question which
affected all the articles of the draft. He saw no need to
take a general decision on the matter at that early stage
but the question should be kept in mind.

33. Mr. USHAKOV said he thought that the United
States proposal referred to the draft provisions prepared

by the Special Rapporteur concerning so-called high-level
special missions. It would therefore be more practical
for the Commission to discuss that proposal when it
took up those draft provisions.

34. Mr. CASTAREDA said that the main question to
be decided was whether or not a special mission had in
all circumstances the status of a special mission as defined
in the draft articles. Clearly, not all special missions were
entitled, regardless of their level, to the whole series of
privileges and immunities set forth in those articles.

35. The United States Government's comments reflected
that concern but took into account only one of the relevant
factors, namely the level of the mission. In fact, the dura-
tion of the mission or the subject-matter could also be
material and there might perhaps be other relevant factors.

36. In did not seem feasible to include all those factors
in the definition of special missions. It was not sufficient,
as the Special Rapporteur's article 1 appeared to indicate,
that a mission should be temporary and that it should be
entrusted with "the performance of specific tasks", for
the whole regime of special missions to become auto-
matically applicable.

37. As he saw it, there were two possible solutions to the
problem. The first was the negative approach, with all
its disadvantages; that approach would, as indicated by
Mr. Reuter, lead States to give a mission another name
so as to exclude it from the regime of special missions.
The second solution would be to introduce a more
adequate formulation of the concept of consent as an
integral part of the definition of special missions. He
suggested that the consent should not be limited to the
mere question of the sending of the mission. It should
refer also to the acceptance by the receiving State of the
legal regime of special missions and also to the way in
which that regime was to be applied, i.e. the scope and
nature of the privileges and immunities to be granted to
the mission and its members.

38. If those ideas were introduced into the definition,
it would be possible for a State, when deciding whether
to give its consent to the application of the regime of
special missions, to examine whether the level, duration
and subject-matter of the mission justified the granting
of those privileges. And when he spoke of consent he was
not referring to a mere passive acceptance but rather to a
genuine expression of the will of the State. In that con-
nexion, he supported the United Kingdom Government's
proposal to refer to the express consent of the receiving
State (A/CN.4/194/Add.l, under article 1).

39. Mr. YASSEEN said that the United States proposal
did not merely raise a question of definition; it went much
further. In reality it restricted the Commission's field
of research and the scope of the proposed convention.

40. It was true that a mission could not be considered
a special mission, within the meaning of the draft articles,
solely because States wished it to be so considered.
On the other hand an official going abroad to deal with
a matter on behalf of his State must have a special status.
The best way to define that status was to apply the theory
of function: the envoy in question must be so placed as
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to be able to perform his duties. Undue emphasis on
privileges and immunities would be apt to alarm States.
41. The Commission had already recognized the diffi-
culty that would arise in distinguishing between special
missions according to whether they were technical or
political in character; nevertheless it might consider
establishing some kind of hierarchy of special missions,
with a corresponding scale of status.
42. The United States proposal diminished the value
of the Commission's work, for it was precisely with
reference to " small" special missions that rules were most
needed; missions at a high enough level to be headed by
a minister and received by a minister were usually the
subject of special agreements between the sending and the
receiving State.

43. Mr. AGO said that a decision to leave the definitions
until later would probably be satisfactory to all, provided
of course that the Commission knew exactly what it
wished to do. He personally believed that the Com-
mission's task was to draw up minimum rules for appli-
cation to all special missions regardless of their level,
duties and duration. Such rules would have to be both
strict and moderate, for care must be taken not to alarm
States. If the Commission found later on that some of the
rules did not suit all special missions, it would register
the fact by distinguishing several categories of special
mission, and then see whether that differentiation should
be reflected in the definitions.

44. Mr. BARTOS, Special Rapporteur, said that articles
1 and 2 were concerned with the institution of special
missions as such, and consequently dealt with questions
of substance which should not be confused with questions
of definition. It was also necessary, however, to ensure
that no definition conflicted with the system of the draft
articles. That was why he had drawn the Commission's
attention to the United States comment.

45. After thorough discussion, and with the approval
of the General Assembly, the Commission had decided
on a system in which it had not distinguished several
different categories of special missions. Perhaps, however,
it might revert to the idea of a draft text concerning high-
level special missions which might be at least the minis-
terial level. The Commission might therefore leave the
United States comment aside for the time being and
re-examine it when it came to take up the question of
high-level special missions.

46. The comments made on article 1 fell into four groups,
relating to the characteristics of the special mission, the
question of consent, the question whether the dispatch
of a special mission was subject to the existence of diplo-
matic relations between the two States, and lastly, the
question whether the dispatch of a special mission entailed
recognition of each other by the two States. The Com-
mission might continue its discussion by examining the
first group of comments.

47. The CHAIRMAN said that the general opinion in
the Commission appeared to be that certain important
matters of substance raised by the United States Govern-
ment comments should not be set aside altogether but
that the Commission should proceed with the discussion

of the draft articles one by one, bearing in mind that at
some later stage it would have to go into those matters.
The Commission would then have to consider the question
of the definition and the problem of the different categories
of special mission; it would also have to examine the
whole question of consent. The debate had produced a
useful clarifying discussion but the Commission had not
reached any definite conclusion on the matters raised by
the United States Government's proposal.
48. The Commission would therefore proceed at its next
meeting in the manner suggested by the Special Rap-
porteur.

The meeting rose at 1 p.m.

898th MEETING

Thursday, 11 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castafleda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Also present: M. Golsong, Observer for the European
Committee on Legal Co-operation.

Co-operation with Other Bodies

[Item 5 of the agenda]

1. The CHAIRMAN invited the observer for the
European Committee on Legal Co-operation to address
the Commission.

2. Mr. GOLSONG (Observer for the European Com-
mittee on Legal Co-operation) said that during the past
year the Committee had completed its work on drafting
five European conventions: on the place of payment of
money liabilities, the adoption of children, information
on foreign law, the recognition and enforcement of
arbitral awards, and consular functions. Each included
final clauses which might be of interest to the Commission,
but he would speak only of one.

3. The purpose of the European Convention on Con-
sular Functions, to be opened for signature by member
States in December 1967, was to make uniform rules
solely for consular functions, since the rules for consular
privileges, immunities and relations had already been
made by the 1963 Vienna Convention, to which it expressly
referred and which it supplemented. It governed matters
relating to estates, shipping and, in an optional protocol,
aircraft. A further optional protocol provided for the
application of the provisions of the Convention to
refugees, and specified in its article 2, paragraph 2, that
consular protection of refugees should wherever possible
be accorded in consultation with the Office of the United
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Nations High Commissioner for Refugees or any other
agency of the United Nations which might succeed it.
4. On one point the European Convention went further
than the Vienna Convention: the powers of a consul
where a national of the sending State was deprived of his
freedom. Under article 36 of the Vienna Convention
certain consular functions could be exercised in such cases
only if the national so requested or if he did not expressly
oppose such action; whereas article 6 of the European
Convention entitled a consular officer to be informed and
to interview a detained national without his prior consent.
5. The final clauses of the European Convention dealt
with the settlement of disputes, reservations, accession of
third States, and so on. Two important provisions
concerned disputes. The first laid down that any dispute
which the parties could not settle themselves should be
submitted to the International Court of Justice at the
request of one of them. Under the second provision,
special procedures for extra-judicial settlement, that would
be open to the parties before they moved the Court,
were to be devised by the Committee of Ministers of the
Council of Europe.
6. Where reservations were concerned the Convention,
like others already concluded in the Council of Europe,
provided a system of negotiated reservations. Under that
system, reservations could be made solely in respect of
the provisions listed in an annex.
7. With regard to third States, the Convention on
Consular Functions provided that such States might
accede only with the unanimous approval of the Com-
mittee of Ministers of the Council of Europe. That system
differed from those established in most of the other
Council of Europe conventions, which provided for the
accession of third States on much easier terms. Several
States, both European and non-European, had thus
acceded to various instruments already in force within
the Council of Europe, such as those concerning patents,
cultural affairs, extradition and mutual assistance in
criminal matters.
8. The European Committee on Legal Co-operation
was continuing work on State immunity from jurisdiction
and the privileges and immunities of international
organizations. It hoped to be able to complete its work
in the spring of 1968, so that the International Law Com-
mission would be able to take it into account during its
own discussion of the relations between States and inter-
governmental organizations.

9. The European Committee was particularly interested
in the law of treaties and especially in the Commission's
draft, as well as in the work of the United Nations
Commission on International Trade Law set up under
General Assembly resolution 2205 (XXI).

10. The Committee had greatly appreciated the atten-
dance and participation of Mr. Bartos and Mr. Yasseen
as observers for the International Law Commission.
The Committee's work, though concerned with matters of
interest to member States, was designed to contribute
to the construction of a more orderly international law,
which was also the aim of the United Nations, and of
the International Law Commission in particular.

11. Mr. YASSEEN said that he was waiting to receive
the records of the Committee's last meeting before he
wrote a report on his mission.1 He desired, however, to
stress forthwith how greatly he had admired the Com-
mittee's work; he had particularly appreciated the quality
and insight of the report prepared by a working party of
the Committee on the privileges and immunities of
international organizations.
12. The Committee was taking a lively interest in the
success of the movement towards codifying the law of
treaties and had decided to establish a special sub-com-
mittee to study the Commission's draft. On that occasion
he had thought it desirable to point out that the draft was
a compromise and that, though it did not contain every-
thing which individual States might have wished, it did
at least state general rules which could be accepted by
every country in the world.

13. Mr. BARTOS said that he had represented the
Commission at the November session of the European
Committee on Legal Co-operation, and had gathered
that the Committee had great respect for the Commission
and was anxious to work in harmony with it. He had
been more than an observer or a visitor; he had had an
opportunity to express his views, especially on the impor-
tant matter of the ratification of international conventions.
He had cited the example of the World Health Organi-
zation and the International Labour Organisation, which
made provision for sanctions in order to induce States
to act in an orderly manner by ratifying concluded
conventions, since unless they did so all the work done
was stultified.

14. Like the Commission, and although it was not a
really satisfactory method, the Committee was sometimes
compelled to omit controversial matters, even vital
matters of substance, from the texts it drafted.
15. The Committee's aim was to introduce at the
European regional level, sometimes with additions, the
rules embodied in the universal conventions of the United
Nations, even if they had not yet entered into force.
The Committee was thus doing highly commendable
work, especially since it had no separatist aim but was
trying to develop rules of general international law by
fitting them to the needs of a region.
16. Many members of the Committee had expressed
their gratification that Mr. Raton had participated as a
United Nations observer in the work of the expert
sub-committee of the Council of Europe on the privileges
and immunities of international organizations. The
Committee was eager for even closer collaboration with
the United Nations in general and with the Commission
in particular. He believed that the Commission should
continue its fruitful collaboration with the regional legal
committees, in conformity with its terms of reference
and the spirit of the Charter.

17. Mr. AGO said that one matter was of vital impor-
tance : in view of the present need for a codification of
international law along the lines of a thoroughgoing
redefinition, it was much to be regretted that certain

Subsequently issued as document A/CN.4/198.
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codification conventions, on which the Commission had
expended a great deal of effort and which had been
adopted by an international conference could not come
into force for many States because they delayed ratifying
them. The General Assembly should look into that
problem at some time and solve it. What was possible
within the International Labour Organisation, for
example, which had set up an effective system to speed
up the ratification of conventions, should also be possible
for the major conventions codifying international law.

18. In the meantime, the best way to speed up ratification
and to give concluded conventions greater chance of
success was certainly closer collaboration between the
Commission and all bodies able to influence governments
and public opinion, such as the European Committee on
Legal Co-operation, the Asian-African Legal Consultative
Committee, and others.

19. Mr. EUSTATHIADES said that, as a member of
the European Committee, he could testify that it esteemed
the Commission most highly. He had had an opportunity
to draw the Committee's attention to the problem of
indefinitely postponed ratifications. The Council of
Europe admittedly had practical and direct means of
exerting its influence at regional level. It mainly dealt,
however, with conventions for co-operation on various
special matters rather than with actual codification
conventions. The ratification problems it encountered
were often due to the way in which conventions were
drafted and to some discrepancy between the position of
governments and the texts ultimately adopted.

20. Universal codification could, however, also be
advanced by regional means. The precedent of the
European Convention on Consular Functions was
encouraging, though it should not be allowed to give rise
to any exaggerated hopes. Collaboration between the
Commission and the Committee might help to solve the
problem of harmonizing regional and universal obliga-
tions.

21. Mr GOLSONG (Observer for the European Com-
mittee on Legal Co-operation) said he wished to thank
members of the Commission who had referred to the
usefulness of co-operation between the Commission and
the European Committee, which was also the view of
the European Committee. In reply to Mr. Ago, he
confirmed that the European Committee regularly
reviewed the number of ratifications to universal conven-
tions, in order to encourage the member States of the
Council of Europe to ratify them. The question would
again be considered at the meeting in December.

22. The CHAIRMAN thanked the observer for the
European Committee on Legal Co-operation for the
interesting information which he had furnished and said
it was most encouraging for the future codification of
international law. The Commission had also listened
with interest to the statements by Mr. Yasseen and
Mr. Bartos on their missions to the Council of Europe and
associated itself with the gratitude expressed by them for
the hospitality extended to them at Strasbourg.

23. Those two statements, and the further remarks by
other members of the Commission, provided evidence

of the reality and the usefulness of contacts with regional
organizations. Nothing could be more disastrous to the
movement for the codification of international law than
the appearance of any wide divergence between regional
movements for codification and the movement in the
International Law Commission and the central organs
of the United Nations. Maintaining close contacts with
regional bodies was therefore of the very greatest signif-
icance. Such contacts should make it possible to prevent
wide gaps from developing between legal ideas in different
parts of the world and complicating the work of the
Commission even further. They could also play an impor-
tant part in promoting the acceptance of the measure of
agreement reached in the Commission for the codification
of various topics.

Special Missions

(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

24. ARTICLE 1 (The sending of special missions) [2 and 7,
para. 1].

Article J [2 and 7, para. 1]

The sending of special missions

1. For the performance of specific tasks, States may send
temporary special missions with the consent of the State to which
they are to be sent.

2. The existence of diplomatic or consular relations between
States is not necessary for the sending or reception of special
missions.

25. The CHAIRMAN invited the Commission to
consider article 1, the Special Rapporteur's proposals for
which were contained in paragraph 28 of the section
devoted to that article in his fourth report (A/CN.4/194/
Add.l).

26. Mr. BARTOS", Special Rapporteur, said that, to
begin with, he would be glad to have the Commission's
opinion on the first group of comments relating to article
1, namely, those relating to the essential characteristics
of a special mission; there were two such comments.

27. The Belgian Government suggested (A/CN.4/188)
that the words "for the performance of specific tasks"
and "temporary" in paragraph 1 should be deleted,
since it considered that they should be included in the
definition to be given in the introductory article. He
personally would prefer to retain the present wording.
In the Commission's view, a special mission was tempo-
rary, but its task was not necessarily so; the task was
specified but was not always completed by the special
mission.

28. The Chilean Government proposed (A/CN.4/193/
Add.l) that a special mission should be defined solely in
terms of its temporary nature; the specific nature of its
tasks should not be stated. That proposal was incom-
patible with the Commission's system; its result would



10 Yearbook of the International Law Commission, 1967, Vol. I

be that a provisional general diplomatic mission would
be regarded as a special mission. Under the Commission's
system, however, a mission of that kind would be treated
on the same footing as a permanent diplomatic mission.
A special mission's task might be fairly broad, but it
must be specific and must be specified in the credentials
given to the special mission and accepted by the receiving
State.

29. Mr. CASTREN said that he was in favour of the
text adopted at the seventeenth session for the reasons
which the Special Rapporteur had just stated.

30. Mr. REUTER said that he, too, supported the
Special Rapporteur's comments. If, however, some members
still harboured any doubts, the question could be deferred.

31. Mr. TSURUOKA said that he, too, agreed with the
Special Rapporteur on the substance. It might help,
however, if the word "temporary" were deleted from
article 1 provisionally, on the clear understanding that
the definition of a special mission should state that it
was temporary.

32. Mr. KEARNEY asked whether he was to understand
that the Commission's practice was to make the definitions
subsidiary to the substantive articles. That seemed to be
at variance with the practice in legislative drafting with
which he was familiar. Also, if the definitions were not
discussed till the end of the draft, the result might be to
reduce them to a minimum.

33. Mr. BARTOS, Special Rapporteur, said that the
practice of the Commission and of the international
conferences he had attended was not to draft definitions
until the essential concepts had been incorporated in the
text. Definitions must not prejudge the text; they were
derived from it. The converse method need not be rejected
out of hand, but it was not the Commission's normal
practice.

34. The CHAIRMAN said that his own experience with
the topic of the law of treaties was that the Commission
had no hard and fast rule as to the timing of its decisions
on definitions. The general practice, however, had been
to leave the more difficult discussions on definitions until
very near the end of the Commission's work, though
whenever the Commission had found that there was a
close link between a particular definition and one of the
substantive articles, it had considered that definition at
the same time as the article in question.

35. He understood the remarks of Mr. Reuter and
Mr. Tsuruoka to mean that they agreed to the retention
in article 1 of the two elements under discussion, namely,
the temporary character of the special mission and the
specific character of its tasks, subject to the reservation
that if those elements were later included in the definition
of special missions, the drafting of article 1 might have
to be revised. That view was also shared by the Special
Rapporteur himself, who thought it preferable not to try
to settle the definition of special missions at the present
stage but to agree on the substance of article 1; of course,
if certain points came later to be covered in the definition,
it would be reasonable to adjust the language of article 1.

36. Mr. KEARNEY said he had asked his question
because he had noticed that, at the previous meeting,
Mr. Castaneda had suggested that certain factors relating
to such matters as the level and duration of special
missions should be specifically included in the definition.

37. Mr. ALB(3NICO said that he shared the Special
Rapporteur's view that it was necessary to retain in
article 1 the reference to the performance of specific
tasks as one of the necessary elements of the special
mission. The suggestion by the Chilean Government that
a special mission should be defined solely in terms of the
temporary nature of its functions was not well-founded;
as pointed out by the Special Rapporteur, there were
missions of a temporary or provisional character which
did not constitute special missions, precisely because they
were entrusted not with the performance of specific
tasks but with general duties.
38. Similarly, and for the reasons given by the Special
Rapporteur, he could not support the Belgian Govern-
ment's suggestion to delete the words "For the perfor-
mance of specific tasks" and "temporary". Both those
elements should be retained in article 1.
39. The Commission should proceed with the utmost
caution when dealing with the topic of special missions.
The position was different from that which had obtained
in the case of diplomatic and consular relations, in respect
of which a considerable body of international law had
been built up in the course of time. In the case of special
missions, there were few well-established principles and
the Commission was now called upon to formulate most
of the rules in the matter. Personally, he shared the view
of Mr. Reuter that, as far as possible, governments should
be left free to regulate special missions by agreement.

40. The rules to be adopted by the Commission should
therefore be flexible, so as not to constitute an obstacle
to the activities of States and to the use of special missions.

41. Mr. REUTER said that the Commission should try
to consider as soon as possible the regime stricto sensu
of special missions. For the time being it was accepting
as a working hypothesis the need to define a general
regime in ordinary Jaw. Some points had already been
settled, others were more controversial. As the Special
Rapporteur had observed, the Commission agreed that
missions entrusted with a general task enjoyed diplomatic
status and so fell outside the scope of the draft articles.
42. After hearing Mr. Kearney the Commission had
considered, though with some hesitation, that it should
make provision for a higher class of special mission.
The idea had been put forward that States might withdraw
some missions from the scope of the general regime, and
he himself agreed with Mr. Ago that, for the moment, the
Commission should not pay too much attention to that
question when considering each article. It did not yet
know what rules would be embodied in the general regime,
and should wait until it had established them before
deciding to what extent and in what circumstances States
might obtain exemption from them.

43. Mr. EUSTATHIADES said he agreed with Mr.
Reuter. The scope of certain technical definitions was
limited, but the definition of a special mission actually
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brought up the whole question of the scope of the con-
vention's application. It would therefore be premature
at the present stage of the Commission's work to go
further into the definition of a special mission. If the
problem were examined at once, some States would be
inclined, for lack of knowledge of the exact scope of the
convention, to reduce the privileges and immunities
accorded to special missions.

44. Mr. BARTOS, Special Rapporteur, said that in his
opinion the Commission ought not to change the pro-
visionally adopted text of article 1, and the words "specific
tasks" and "temporary special missions" should be
retained, on the understanding that the Drafting Com-
mittee would be asked to frame the final text.

45. The CHAIRMAN said that the Commission
appeared to agree with the Special Rapporteur that the
references to the temporary character and the specific
tasks of the special mission should be retained in article 1,
without prejudice to the ultimate definition. That meant
that the Commission rejected the suggestions for their
deletion made by certain governments, but the question
whether the two elements thus retained would ultimately
appear in article 1 or in the definition of special missions
would be a matter of drafting.
46. If there were no objection, he would consider that
the Commission agreed to conclude its discussion of the
point on that basis.

It was so agreed.

47. Mr. BARTOS, Special Rapporteur, suggested that
the Commission examine the second group of objections
by governments, relating to the notion of consent.

48. The Commission had established that the sending
State could not send a special mission of its own accord
without the consent of the receiving State, and had
admitted that in practice such consent was generally given
informally without an agreement providing that the
special mission should be entrusted with some specific
task; it had therefore not wished to decide on what terms
such consent should be given.
49. The Belgian Government had raised an objection
(A/CN.4/188) to the very use of the term "consent",
which in its opinion "connotes tolerance rather than
approval, whereas what happens in practice is that a
proposal is made which is followed by an invitation".
He had observed in his report that the term was used in
its true sense, that of a consent which was the real expres-
sion of the will of the State, and did not necessarily
imply an invitation. The Commission might perhaps add
that explanation to its commentary to article 1.

50. The United Kingdom Government had proposed in
its written comments (A/CN.4/188/Add.l) that the word
"express" should be inserted before the word "consent";
but the Commission had wished to take into consideration
the fact that consent, though a genuine expression of the
will of the receiving State, was often given informally or
even tacitly. The United Kingdom had also expressed the
opinion, in its comments on the text of the Commission's'
commentary to article 1, that the status of certain perma-
nent specialized missions should be regulated by inter-
national agreement.

51. Although he believed that consent need not neces-
sarily be given formally, he admitted that under special
conditions, States might conclude a treaty or simply
exchange notes to define those special conditions by
agreement. Since there could be no special mission without
the consent, even if tacit, of the receiving State, he
thought that the Commission should not qualify in any
way the word "consent" in article 1, paragraph 1 as
provisionally adopted. It might, however, explain in its
commentary that consent was necessary in every case,
but might be informal.

52. In the case of countries which required entry visas,
the visa applications contained a statement of the reasons
for which a person or delegation was requesting the visa,
and the problem was more easily solved. Since Yugoslavia,
like many other countries, had abolished that formality,
the solution must be found within the general system
applicable to special missions.

53. Mr. REUTER said that he approved the recommen-
dations submitted by the Special Rapporteur and did not
think that the Commission should change the text of
the draft articles. The problem was whether the rules
should be mandatory and to what extent; the Special
Rapporteur was right in wishing to leave States free to
stipulate that only special missions which had received
their agrement should enjoy the benefits of the system
set up under the convention.

54. Mr. TAMMES said that the amendments proposed
by the Netherlands Government (A/CN.4/193) had been
interpreted in some quarters as an attempt to restrict the
scope of special missions; the purpose of those amend-
ments, however, was merely to promote the introduction
of legal rules which would facilitate international
co-operation.

55. There would be less need for a restrictive definition
of special missions if article 1, paragraph 1, were redrafted
to make it clear that the "consent of the receiving State"
implied a clear understanding between the sending and
receiving States that the mission in question was a special
mission in the sense of the proposed convention. In that
case, "consent" would mean that the parties freely agreed
that a set of rules aimed at facilitating the task of special
missions would be applied, either in whole or in part,
to a particular special mission.

56. The Special Rapporteur had expressed the opinion
(A/CN.4/194/Add.l) that "the nature of special missions
does not depend on the fact that Governments have
agreed to confer the status of special mission on a group
of representatives but that special missions are specific
institutions in international law". It seemed to him,
however, that some provision in article 1 for agreement
concerning the task and status of the special mission would
help to make the draft articles more easily acceptable to
many States.

57. Mr. BARTOS, Special Rapporteur, said that the
Commission should examine the comments by the
Netherlands Government reproduced in paragraph 124 of
his fourth report on special missions (A/CN.4/194) when
it came to decide whether the rules in the draft articles
were rules of jus cogens or of jus dispositivum.



12 Yearbook of the International Law Commission, 1967, Vol. I

58. Mr. USTOR said that he would have difficulty in
accepting the United Kingdom proposal for the insertion
of the word "express" before the word "consent" in
article 1, paragraph 1. It often happened that special
missions were sent out with the tacit approval of the
receiving State; the insertion of the word "express",
however, would mean that States parties to the convention
would agree that special missions could not be sent out
only with the tacit or informal consent of the receiving
State. That would represent a considerable innovation in
international practice and he questioned whether there
was any real need for it.

59. Article 1, as at present drafted was an adequate
codification of the existing situation in international law.
It was true that it left unanswered the question of which
special missions were entitled to privileges and immunities,
but that question could be dealt with in the later articles,
where it could, if necessary, be coupled with the require-
ment of "express consent". Meanwhile, it would be
unwise to exclude from the definition of special mission
the very numerous missions which were being sent out
from one country to another every day, and which were
not based on any formal specific agreement between the
sending and the receiving States.

60. Mr. TSURUOKA said that qualification of the
word "consent" by the word "express" was superfluous
because the consent must obviously be real. He wondered
whether provision should be made in the general system
for special cases, depending on the authorities giving their
consent. The Commission should decide that the author-
ities from whom the consent emanated were those
specified in the draft convention on the law of treaties,
and no exception should be provided.

61. Mr. CASTANEDA said that he agreed with the
Special Rapporteur that it was undesirable to insert the
word "express" before the word "consent" in article 1,
paragraph 1. The real problem was to determine whether
the consent covered only the actual sending of the special
mission, or whether it also brought into force the whole
regime applicable to special missions as such. He was
inclined to agree with Mr. Tammes, despite the misgivings
expressed by the Special Rapporteur, that the consent
should also cover the status of the special mission and he
would not object to the inclusion of a provision to that
effect in article 1. Such a provision would also help to
remove the doubts about that article which had been
expressed by the United States.

62. Mr. BARTOS, Special Rapporteur, said that he
would prefer not to discuss the status of special missions,
which affected the validity of all the rules, until considera-
tion of the problem of consent had been concluded.

63. Mr. YASSEEN said that the Commission should not
modify the essence of the system, as the appointment of a
special mission presupposed that there would be someone
for it to talk to and it was therefore inconceivable that it
could be regarded as a unilateral body. He agreed with
Mr. Tsuruoka that it was enough for the consent to be
real, although it could be tacit.

64. Mr. KEARNEY said he agreed with Mr. Castafieda
and Mr. Tammes that the Netherlands suggestion might

be incorporated in article 1 or article 2. In his opinion,
it was not logical to assert that a proposal of that nature
was a complete innovation or that it was not in accordance
with the underlying idea of the convention. After all, the
whole topic of special missions represented an innovation
in international law, and since, as the Special Rapporteur
had pointed out in his report, there was a lack of special
rules on the subject, it was only proper that the Com-
mission should try to create such rules.

65. Mr. CASTREN said that, for the reasons given by the
Special Rapporteur, he was in favour of keeping the text
of the article as already adopted. Like Mr. Tsuruoka and
Mr. Yasseen, he believed that the Commission should
require consent to be real but not necessarily express.

66. Mr. ALB6NICO said he agreed with Mr. Castren
that the present text of article 1 should be retained.
As Mr. Tsuruoka and Mr. Yasseen had already observed,
the only question was whether the consent had actually
been given. It would be officious for the Commission to
attempt to lay down rules as to how it should be given;
its ideas on that subject would appear in the record.

67. The CHAIRMAN, speaking as a member of the
Commission, said he agreed with those who considered
it unnecessary to insert the word "express" before
"consent" in article 1, paragraph 1. That article was
designed to make the same point as article 2 of the Vienna
Convention on Diplomatic Relations, which stated: "The
establishment of diplomatic relations between States,
and of permanent diplomatic missions, takes place by
mutual consent".2 There, the only qualification of consent
was that it must be "mutual". The question of express
and tacit consent had, indeed, arisen in connexion with
the law of treaties, but there had been a general tendency
in the Commission to eliminate the adjectives and to let
the word "consent" stand by itself.

68. He could not agree with the objection of the Belgian
Government that the word "consent" connoted tolerance
rather than approval.

69. The problem of consent as implying a recognition
of status, which had been referred to by Mr. Tammes and
Mr. Castafieda, was an important one, but the Special
Rapporteur obviously preferred to deal with that problem
in a later article.

70. Mr. TSURUOKA said that the consent must be
valid in international law and must be given by authorities
empowered to give it. He was not asking for an explana-
tion to be added to the draft article, but he believed that
the Commission should indicate in the commentary which
the competent authorities should be.

71. Mr. BARTOS", Special Rapporteur, suggested that
the Commission should explain in the commentary that
the consent must be real and be given by competent
authorities, but should not define those competent
authorities, as they might be different in the constitutional
system of each country.

2 United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 82.
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72. The special mission came into being as soon as
consent had been requested by the competent authorities
of the sending State and given by the competent authorities
of the receiving State.

73. The CHAIRMAN said that it appeared to be the
general opinion of the Commission that the word
"consent" in article 1, paragraph 1, should not be
qualified.

74. Mr. BARTOS, Special Rapporteur, said that the
Netherlands Government had proposed that the receiving
State should give its consent and determine the mission's
status. That was a serious problem, for, if the Netherlands
proposal were accepted, the mission's status would depend
on an institution of municipal law, whereas special
missions were specific institutions in international law.
To leave the receiving State free to determine the status of
a special mission would hardly promote the progress of
international law and good relations among peoples,
and would open the door to disputes, discrimination or
improper interference, which was precisely what the
Commission wished to avoid.

The meeting rose at 12.55 p.m.

899th MEETING

Friday, 12 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. BartoS, Mr.
Bedjaoui, Mr. Castren, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 1 (The sending of special missions) [2 and 7,
para. 1] (continued)1

1. The CHAIRMAN said that at the previous meeting2

the Special Rapporteur had given his reasons for rejecting
the suggestions put forward by the Netherlands Govern-
ment in its comments on articles 1 and 2 (A/CN.4/194/
Add.l). He invited the Commission to consider those
suggestions.

2. Mr. CASTREN said that while he had no objection
in principle to the Netherlands Government's proposal

1 See 898th meeting, para. 24.
2 Para. 74.

which, in his view, was unlikely to involve all the disad-
vantages mentioned by the Special Rapporteur, he could
not recommend its adoption, because, first, it was unneces-
sary since the consent of the receiving State was always
required for a mission to be able to function as a special
mission, and that State was free to withhold its consent.
Secondly, the receiving State might subject its consent to
certain conditions relating, for example, to the status of
the special mission, taking into account, of course, any
non-discrimination clauses and the rules of jus cogens.

3. He saw no reason why the Commission should have
to include in the text of the article itself provisions relating
to the special mission's status, and oblige States to
conclude detailed agreements on the subject.

4. However, he would have no objection to the inclusion
of a reference to the Netherlands proposal in the com-
mentary to article 1.

5. Mr. REUTER said he thought the Commission
should consider the question raised by the Netherlands
Government at the final stage of its work, though the
problem would certainly be raised in the course of
discussion.

6. The purpose of the convention was to lay down
minimum rules which would be applicable in all cases
where States had made no specific agreement. To such
States the convention would be of great value. The
problems raised by the sending of special missions were
in practice of very rare occurrence, but when they did
arise they were undoubtedly serious. Supposing, for
example, that a member of a special mission was prose-
cuted for a crime or offence committed in the territory
of the receiving State, the application of the provisions
of a convention would make it much easier to solve the
political problems involved.

7. Admittedly, a State signatory to the convention
should be able to except any mission from the scope of
the general system as it saw fit, but the Commission's
reason for drafting a convention was undoubtedly to
lay down rules of general application.

8. Mr. BEDJAOUI said he agreed with Mr. Reuter.
Undoubtedly the Netherlands Government, like many
others, wished to guard against the unforeseen dispatch
of special missions, but its proposal would be apt to
create problems, especially for countries which had just
attained independence and which would frequently have
occasion to dispatch or receive special missions for
purposes of international co-operation. The Commission
should therefore lay down a minimum number of rules
that would be acceptable to as many States as possible,
on the understanding that States would retain the power
to conclude treaties or agreements as they saw fit in each
individual case.

9. Mr. YASSEEN said that mutual consent was all
that was needed for a mission to secure recognition as a
special mission; once the mission existed, it would ipso
facto have the status which the Commission was trying
to establish. Such consent could, of course, be made
subject to certain conditions or reservations. But the
Netherlands proposal went too far, in that it made not
only the sending of a special mission, but the grant to
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that mission of status as such, dependent on mutual
consent, either express or tacit.

10. Mr. USHAKOV said it seemed to him that the
problem raised by the Netherlands Government had
already been solved in paragraph 1 of the draft article;
the sending State and the receiving State could always
make an agreement providing for a waiver of the rules
of the convention.

11. Mr. TAMMES said that he had already explained at
the previous meeting3 that the Netherlands Government's
suggestion was not intended to be in any way restrictive;
its purpose was merely to ensure that a special mission
would be recognized as such within the meaning of the
draft articles now under discussion. That idea had
already been clearly expressed in connexion with article 2
by the Special Rapporteur in his fourth report where he
had said: "On receiving a visiting foreign mission, the
receiving State is entitled to make it clear that it is not
considered as a special mission" (A/CN.4/194/Add.l).

12. Mr. USTOR said that no objection would be made
to the Netherlands Government's suggestion if it were
interpreted in accordance with the explanation just given
by Mr. Tammes, but he must point out that the language
used in that suggestion contained the peremptory word
"shall"—"The task of a special mission and its status
as such shall be determined by mutual consent".

13. He himself agreed fully with Mr. Reuter, Mr.
Yasseen and Mr. Bedjaoui that article 1 should not
preclude the parties to the convention from making
bilateral agreements concerning the status of a special
mission, but that in cases where they did not do so, the
special mission should automatically have the status of a
special mission under the convention.

14. Mr. BARTOS, Special Rapporteur, said that the
Commission had itself insisted that the consent of both
the sending State and the receiving State was required for
a special mission to be recognized as such. Perhaps the
position was that, as the Australian Government had
observed (A/CN.4/193/Add.3, para. 6), the draft articles
and the commentaries as at present drafted did not ade-
quately reflect the idea that States may themselves deter-
mine what they should regard as a special mission.

15. As Mr. Yasseen had rightly said, States could
attach reservations and conditions to their consent, and
in his view the Drafting Committee might so specify in the
text of article 1. States should be left free to make excep-
tions to the general rules, and the sending State might
possibly forgo sending special missions if the receiving
State requested exceptions for reasons, not only of
prestige, but perhaps relating to its sovereignty. Where no
special agreement had been concluded on the subject
between the States, the system provided by the convention
should come into operation.

16. Moreover the Commission had provided for the
possibility of limiting, by agreement, the privileges and
immunities granted to a special mission. It might also
happen that, at the opposite extreme, the receiving State

would allow the special mission of the sending State to
carry on certain activities in its territory, as was the case
among the Benelux Governments; but it was for those
States to settle that point for themselves. The Commission
had proposed to the General Assembly, and the Assembly
had agreed, that States might waive the general rules in the
case of certain special missions, and article 1 might
therefore include a clause on reservations and conditions.

17. Mr. EUSTATHIADES said that he was satisfied
with the explanations given by the Special Rapporteur.
In his view, the point at issue was one of substance which
might be dealt with either in the commentary or in the
text of the article, perhaps by means of a reference to the
article on derogations. Some members of the Commission
thought, perhaps, that in starting from a set of maximum
rules and then providing for limitations in certain cases,
there had been a tendency to go too far. They harboured
some misgivings on the subject but he did not share
them.

18. The CHAIRMAN said he thought the Commission
could accept the general recommendations of the Special
Rapporteur with regard to article 1, paragraph 1 and
refer that paragraph to the Drafting Committee for
further consideration with a view to giving it somewhat
greater flexibility.

19. Mr. BARTOS", Special Rapporteur, said that
the Drafting Committee would no doubt bear Mr.
Eustathiades' suggestions in mind and would confine
itself to mentioning in the commentary the question of
reservations and conditions.4

20. The CHAIRMAN invited the Special Rapporteur to
introduce article 1, paragraph 2.

21. Mr. BARTOS", Special Rapporteur, said that the
fourth category of comments by governments dealt with
the existence of diplomatic and consular relations between
the sending State and the receiving State. That was a
political as well as a legal matter, and the Commission
had stressed in paragraph (3) of its commentary that
"the existence of such relations is not an essential prere-
quisite" for the sending and reception of special missions;
it had added that "During the existence of the special
mission... States are entitled to conduct through the
special mission relations which are within the competence
of the general mission", and had expressed the opinion
that, in cases where States or Governments did not
recognize each other, special missions "could be helpful
in improving relations between States".5 However, the
Commission had not considered it necessary to add a
clause to that effect to article 1. Thus for example,
Spain and Yugoslavia, which did not recognize each
other, sent each other special missions and regulated
their relations, especially their economic relations, in
that way.

22. The Swedish Government had proposed (A/CN.4/
188) that a provision be added to article 1 that sending or

3 Para. 54.

4 For resumption of discussion, see 926th meeting, paras. 1-22.
5 Yearbook of the International Law Commission, 1965, vol. II,

p. 166.
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receiving a special mission did not in itself imply the
recognition of a State. The Belgian Government had made
a similar comment that special missions might be sent
between States or Governments which did not recognize
each other; but it specified that that in no way prejudged
subsequent recognition (A/CN.4/188).

23. In the Sixth Committee of the General Assembly, the
delegation of Ceylon had proposed that the application
of the rules concerning special missions be confined to
States which had diplomatic relations with each other.6

24. The Government of the Union of Soviet Socialist
Republics considered that the question should be dealt
with in the text of the article, in the following form:
"Neither diplomatic and consular relations nor recogni-
tion is necessary for the sending and reception of special
missions". (A/CN.4/188/Add.2)

25. Lastly, the Government of Chile had proposed
that it be stated in paragraph 2 of the article that "special
missions may be sent or received regardless of whether
the Governments concerned recognize each other".
(A/CN.4/193/Add.l)

26. Thus, Government comments might be regarded as
falling into two categories. First come the proposal of the
Government of Ceylon, which was the opposite of the
other Governments' views and which paid little regard to
the fact that in practice the exchange of special missions
often took place between States which did not have
diplomatic or consular relations.

27. With regard to the second category of comments,
the Commission had shown caution by indicating in its
commentary that the sending and reception of special
missions by States which did not have regular diplomatic
relations, or which were engaged in armed hostilities,
were subject to the rules of the convention.

28. The Commission was therefore faced with three
questions. The first was whether the application of the
rules should be limited to States having diplomatic rela-
tions with each other. The second was whether mutual
non-recognition was a bar to the sending and reception
of special missions. And the third was whether or not to
indicate that the sending and reception of special missions
did not constitute tacit recognition.

29. The Swedish Government had examined the situation
where, in a civil war, the insurgents were recognized
as belligerents. That was a complex and extremely
controversial problem, and he suggested that the Com-
mission refrain from dealing with it at that stage in its
work.
30. He would recommend that the Commission reject
the proposal by the Government of Ceylon and specify
in the text of the article that non-recognition was no bar
to the sending and reception of special missions. The
Commission should further specify that the sending or
reception of special missions by States which did not
recognize each other did not constitute tacit recognition.
It could do that either in the text of the article or in the
commentary.

31. Mr. EUSTATHIADES said that, leaving aside the
question of the recognition of belligerents or insurgents,
as the Special Rapporteur suggested, there remained only
two questions to settle. The first was the question of the
existence of diplomatic relations and the second, in two
parts, whether non-recognition was a bar to the sending of
a special mission, and whether the sending of a special
mission implied recognition.
32. With regard to the first question there was no doubt
in his mind that paragraph 2 of article 1 must be retained
and he would not dwell on the matter.
33. With regard to the second question, the Swedish
Government's comments made it pertinent to consider
whether the sending of a special mission constituted a
negotiation which, according to one view, might be
regarded as tacit recognition. In his own opinion,
recognition might lead to the establishment of diplomatic
relations, but such a consequence was by no means a
foregone conclusion. It a State wished to send a special
mission without recognizing the receiving State, it must
so state in express terms. In the absence of any indication
to the contrary, it could be asserted that the sending of a
special mission was a serious factor to be borne in mind
in determining the existence of tacit recognition. A case in
point was that of the 1949 Geneva Conventions,7 under
which the application of a minimum set of rules did not
imply recognition of the belligerents in a civil war. The
Swedish Government had confined itself to asking the
question. The best plan would be to follow the precedents
set by the 1949 Geneva Conventions, the 1954 Hague
Convention8 and other agreements or treaties.

34. It was for the Commission to decide whether the
question should be dealt with in the commentary or in
the text of the article, but he saw no need to specify
that non-recognition was no impediment to the sending of
special missions.

35. Mr. REUTER said that the Commission could not
accept the Government of Ceylon's proposal.
36. There was, in his opinion, no necessity to stress the
point concerning the sending of special missions where
no diplomatic or consular relations existed. If, however,
the Commission intended to examine the problem of
recognition, it should find a form of words to the effect
that the sending of a special mission did not necessarily
mean recognition, but that the exchange of letters preced-
ing the sending of the mission, the composition and the
purpose of the mission might be equivalent to tacit
recognition.

37. He doubted the wisdom of going deeply into a
subject which involved a number of thorny problems;
it might be thought that, if the Commission added a
provision on that point to article 1, a State would be able
to claim the benefit of the rules of the convention and that,
once it was free to do so, it could hardly be denied
participation in the convention, and that might amount
to recognition.

6 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 850th meeting, para. 8.

7 United Nations, Treaty Series, vol. 75.
8 Convention for the Protection of Cultural Property in the Event

of Armed Conflict, signed at the Hague on 14 May 1954 (United
Nations, Treaty Series, vol. 249, p. 216).
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38. A problem arose in that connexion in France, where
the courts had to decide disputes affecting the delegation
of North Viet-Nam; in view of such cases, it would be
preferable to keep article 1 as it stood and to refrain from
going into every of the problem in the text of the article.

39. Mr. YASSEEN said he still felt, despite what
Mr. Eustathiades had said, that there were three questions
to be answered. First, as the Special Rapporteur had
pointed out, it was clear that the absence of diplomatic
relations was no obstacle to the sending of a special
mission, which might be the only means of contact
between the two States concerned. Paragraph 2 was
therefore calculated to facilitate and improve international
relations.

40. Secondly, and for the same reasons, the absence of
reciprocal recognition by two States should not be
allowed to hinder the sending of a special mission; such
a mission might well be sent for the specific purpose of
negotiating recognition.

41. Thirdly, the sending of a special mission might
constitute a stage in the process of recognition—a signifi-
cant pointer to the general attitude of one State towards
another. It would be a mistake to risk diminishing the
positive value in that respect which could attach to the
act of sending or receiving a special mission.

42. Mr. BEDJAOUI said that there would be no justifi-
cation for subjecting the sending of a special mission to
the dual requirement that the two States should have
diplomatic relations and should recognize each other.
The wording already adopted by the Commission went
some way to settle the matter, and could be supplemented
along the lines proposed by the Government of the Soviet
Union.

43. The problem of recognition, however, had two
aspects which, for all Mr. Eustathiades had said of them,
were separate and distinct. The problem was a delicate
one, and often a matter of politics rather than law. It
might perhaps be a mistake to specify in the article that
the sending or reception of a special mission did not
imply mutual recognition by the States concerned. In the
Conventions to which Mr. Eustathiades had referred,
and whose provisions were essentially humanitarian, it
was normal to say that the application of some of those
provisions did not imply mutual recognition by the States
concerned.

44. Special missions dealt with a wide variety of
problems and it would be a pity, as Mr. Yasseen had
observed, to slam the door on any chance of regarding
an exchange of special missions as a step towards recog-
nition. It would be better to state in the commentary
that the sending or reception of a special mission did
not "necessarily" mean that States recognized each other.

45. Mr. TSURUOKA suggested that the Commission
should simply delete paragraph 2, which in his view
described the present state of affairs but added nothing
to paragraph 1 so far as rule-making was concerned.

46. There was no need to mention the question of
recognition; everything depended on the consent of the
State. From the practical point of view, only one situation

would be worth taking into consideration: that of a
State which had not recognized another State and which
hesitated to receive a special mission from it, or to send
one to it lest its action be construed as express or implied
recognition. The Commission would therefore facilitate
international relations, and perhaps promote the eventual
establishment of genuine relations between two such
States, by saying that the sending or reception of a special
mission did not necessarily imply recognition. Since the
question of recognition was very delicate, however, it
would be better not to mention it in the text of the article.

47. Deletion from the text of any reference to diplomatic
relations and to recognition would also facilitate the
ratification of the future convention on special missions;
for sometimes, when the examination of a treaty in the
legislature was likely to provoke argument, a Government
shrank from facing the difficulties, with the result that
ratification was slow in coming.

48. He would prefer to see the points under discussion
dealt with only in the commentary.

49. Mr. USHAKOV said he supported the Special
Rapporteur's proposals.

50. Eight Governments had declared themselves in
favour of including in article 1 a provision that neither
the existence of diplomatic or consular relations nor
mutual recognition by States was necessary for the sending
or reception of a special mission. If supplemented along
those lines, paragraph 2 would reflect current practice in
international relations.

51. As to whether or not the sending or reception of a
special mission signified that the two States concerned
recognized each other, it was now established international
practice that States which did not recognize each other
could make certain contacts, either through special
missions or by participating together in the work of
international organizations, without any implication of
mutual recognition. For example, the talks now going on
between the People's Republic of China and the United
States through their ambassadors at Warsaw—who could
be deemed to be entrusted with a special mission—in no
way signified that those two States recognized each other.

52. He did not think it was necessary to make that point
in the article itself, but he would have no objection if the
Commission stated it in the commentary, or even in the
article, if it so preferred. Such a passage would reflect
current practice and contemporary international law.

53. Mr. RAMANGASOAV1NA said he too thought it
impossible to accept the proposal of Ceylon that only
States recognizing each other should be allowed to
exchange special missions. It was between States that
did not recognize each other, and between States that
did not maintain diplomatic relations, that the sending
of special missions could prove especially useful.
Recognition, however, was a separate act—a matter of
politics, and often of expediency, of which it was prefer-
able to avoid all mention in the article.

54. Furthermore, paragraph 2, as it stood, might lead
newly-independent States into error by encouraging
them to think that diplomatic and consular relations were



899th meeting — 12 May 1967 17

unnecessary and that they could settle everything through
special missions—a course that they already tended to
take, for such missions were cheaper than permanent
missions. He therefore proposed that paragraph 2 be
amended to read:

"The sending and reception of special missions may
take place between States whether or not they maintain
diplomatic and consular relations."

That wording would also have the advantage of avoiding
the question of recognition altogether.

55. Mr. CASTREN said he agreed with the Special
Rapporteur that there was no reason to change the article
by adding new features, unless it was to include in
paragraph 2 a mention of recognition, as several Govern-
ments had suggested.

56. He also supported the Special Rapporteur's proposal
that a statement should be added to the commentary,
but not to the article, to the effect that the sending or
reception of a special mission did not necessarily prejudge
the recognition by States of each other.

57. He would revert to the specific question of civil war
and insurrection at a later stage.9

58. Mr. AGO said he was sure that the members of the
Commission were in agreement on the substance.
Paragraph 1 made the essential point: for the sending of a
special mission, everything depended on the consent of the
States concerned. If consent was the deciding factor,
the contents of paragraph 2 might seem superfluous;
even so, it was perhaps advisable to state the obvious.

59. There was, however, one point of legal importance
which ought to be brought out later, namely, that the
sending of a special mission to a non-recognized State did
not automatically imply recognition of that State. It
seemed more necessary to settle that point of law than
to state what was now stated in paragraph 2.

60. For the rest, he was confident that the Drafting
Committee would be able to find a satisfactory form of
words.

61. Mr. KEARNEY said he could not agree that the
question of non-recognition was so clear and straight-
forward that it could just be referred directly to the
Drafting Committee.

62. The question of non-recognition had two aspects:
non-recognition of a government and non-recognition
of a State. The question of non-recognition of a govern-
ment should be comparatively easy to cover in paragraph
2 of article 1; that of the non-recognition of a State, on the
other and, was a much more difficult problem. One of the
consequences of the non-recognition of one State by
another was that the two entities concerned were not in
treaty relations with each other. It was therefore difficult
to see how the proposed provision on non-recognition
would operate: the two States concerned had no treaty
relations and the provision in question would be embodied
in a treaty, namely, the future instrument on special
missions.

9 See 900th meeting, paras. 2-5.

63. Most of the suggestions for covering the question of
non-recognition were based on the idea that inclusion
of a provision on the subject would facilitate ultimate
recognition. That might be true in regard to the recogni-
tion of governments but the situation was altogether
different with respect to the recognition of States. The
draft articles to some extent prejudged the question of
recognition. To give one simple example, article 15 dealt
with the right of special missions to use the flag and
emblem of the sending State: the flag and emblem
constituted evidence of sovereignty and the flying of the
flag, or the display of the emblem, of the sending State
could therefore be considered as an indication of recogni-
tion.

64. He was therefore inclined to the view that it would
be preferable not to include in paragraph 2 any reference
to the problem of recognition, but to deal with the matter
in the commentary.

65. He was a strong supporter of the use of special
missions but thought that the inclusion of a provision
on non-recognition would lead the Commission on to
difficult legal terrain, besides involving the danger—to
which Mr. Tsuruoka had drawn attention—of rendering
the draft less likely to attract State support.

66. Mr. EUSTATHIADES said that he was entirely
in favour of using an expression such as "does not
necessarily imply recognition" at the point where the
text was to provide that the sending of a special mission
had no legal consequences with regard to the recognition
of a State by another. The idea expressed by the words
"in itself" or by the word "necessarily" was certainly
to be found in the Geneva and Hague Conventions to
which he had referred in his previous statement.

67. Mr. Bedjaoui had rightly drawn attention to the
humanitarian character of those Conventions, but the
problem was also a political one. It was difficult to prevent
States from getting the impression that, if they consented
to receive a special mission from a State which they did
not recognize—with all that consent involved concerning
the application of the provisions governing such questions
as status—they would at least be admitting the existence
of that State, which would confront them not only with
political but also with technical problems, if only those of
deciding on the minimum facilities that could be extended
to such a mission.

68. That was an extremely delicate point, and govern-
ments were justifiably anxious about it. Since the question
had been raised, the Commission had to answer it and in
such a way as to facilitate relations between States,
whether or not they recognized each other. If it was felt
that the answer would overload the text of the article,
it should be included in the commentary.

69. Mr. BARTOS, Special Rapporteur, said that the
majority of members appeared to favour the idea of
settling the question of recognition, as several Govern-
ments had requested, either by adding a provision on the
subject to paragraph 2 or by stating in the article or in the
commentary that the sending of a special mission did not
prejudge the question of recognition between States.
He too considered that the question should be settled,
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partly because a contrary argument had been advanced
and partly because, as Mr. Eustathiades had shown,
States hesitated to perform an act which might commit
them. Practical considerations demanded the establish-
ment of contacts between States which did not recognize
each other. It was therefore important that the Com-
mission should clear up that point in one way or another in
its draft articles, without going into matters of theory
or the question of the form of recognition.

70. Mr. Ramangasoavina had drawn attention to the
particular requirements of newly-independent States. He
himself would add that new States were not always
accorded immediate recognition by all other States;
there again it would be useful to mention recognition in
paragraph 2 of the article.

71. He had nothing new to propose, but accepted
Mr. Ago's suggestion, which would solve the problem.
He recommended that article 1 should be referred to the
Drafting Committee so that the Committee might find
a satisfactory form of words.

72. Mr. TSURUOKA said that he had no objection to
the procedure recommended by the Special Rapporteur.
However, he wished to stress that, since the Commission
wanted to strengthen international relations, it must take
the utmost care in drafting a statement on the problem of
recognition. It was always possible that a State might
wish to recognize another State tacitly, avoiding an
excessively formal act likely to raise difficulties of, say,
domestic policy, and might for that purpose decide to
send a special mission, if necessary a high level one.
The wording adopted by the Commission must not
deprive it of that possibility.

73. Mr. BARTOS, Special Rapporteur, said that, even
where formal recognition was granted, it was often pre-
ceded by the sending of a special mission with specific
instructions to negotiate terms for recognition or to
establish a modus vivendi leading to recognition later on.
Such methods were necessary in international relations.
Mr. Tsuruoka could rest assured that the consent of
States was required, which meant that all risk was elimi-
nated. The sovereign will of States was inviolable.

74. Mr. AGO said that Mr. Tsuruoka need have no
anxiety. If a State wished to proceed to recognition of
another State by sending a special mission, nothing could
prevent it from doing so, and the circumstances of the
individual case would make that apparent.

75. Furthermore States needed to be reassured about
the other consequences which the sending of a special
mission might have—a matter of concern to Mr. Kearney.
The Commission had two ways of doing that. First, the
text required the consent of States for the sending of a
special mission, as the Special Rapporteur had just
pointed out; consequently, in cases of the kind referred
to by Mr. Kearney, the State could always refuse to send
or refuse to receive a special mission. Secondly, the
Commission should in his view specify that the sending or
reception of a special mission did not automatically mean
that the States concerned had undertaken to recognize
each other.

76. Mr. USTOR said that there appeared to be general
agreement on the essence of the matter; the difficulties
which had arisen related merely to the manner in which
the provisions of paragraph 2 would be drafted. Person-
ally, he supported the Special Rapporteur's proposal
to include in paragraph 2 a brief reference to recognition.
The amended text would then adequately reflect the
existing state of affairs.
77. He did not favour the suggestion by some members
for the inclusion in article 1 of a safeguard regarding the
implications as to recognition of the sending and accep-
tance of a special mission. The best solution would be to
include in the commentary a passage which would reassure
States on that score. The question was largely one of
drafting and could safely be left to the Drafting Com-
mittee.

78. The CHAIRMAN said he noted that some members
wished to include in paragraph 2 an explicit reference to
the question of recognition, while an almost equal number
would prefer to deal with the matter in a separate, or
third, paragraph in the form of a safeguarding clause.
The clause in question would state that neither the sending
nor the receiving of a special mission was to be regarded
as necessarily implying recognition. The use of such a
wording would have the advantage of avoiding the
question of State recognition and the treaty position
that might depend on that question.
79. In a sense, the problem might be one of drafting
because all members agreed that special missions could
be exchanged by States that did not recognize each other.
The problem of drafting and presentation was an impor-
tant one, because if it were not solved in a satisfactory
manner States might be deterred from accepting the draft.

80. Speaking as a member of the Commission, he said
he was attracted to the solution proposed by Mr. Ago,
which was in a sense intermediate between inclusion of a
reference to non-recognition in paragraph 2 and the
omission of such a reference from the text, leaving the
matter to be dealt with in the commentary.
81. The intermediate solution would have the advantage
of giving effect to the suggestions made by governments
but of doing so negatively or by implication. As it stood,
paragraph 2 was open to the interpretation that the
Commission had set aside the question of recognition.
The adoption of an additional paragraph as proposed by
Mr. Ago would constitute an admission that special
missions could be exchanged by States that did not
recognize each other; that admission, however, would be
couched in discreet language and would therefore not be
so challenging.
82. Speaking as Chairman, he suggested that the
question be referred to the Drafting Committee, which
would devise a formula to meet the views expressed in
the course of the discussion.

It was so agreed.10

The meeting rose at 1 p.m.

10 For resumption of discussion, see 926th meeting, paras. 1-22.
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900th MEETING

Tuesday, 16 May 1967, at 3 p.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Alb6nico, Mr. BartoS, Mr.
Bedjaoui, Mr. Castafieda, Mr. Castr6n, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr.
Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 1 (The sending of special missions) [2 and 7,
para. 1] (continued)1

1. The CHAIRMAN said that, at the previous meeting,
the Commission had exhausted the various points put to
it by the Special Rapporteur with regard to article 1,
except for the question of civil war and insurgents.

2. Mr. CASTREN said that the Special Rapporteur
had invited his opinion on the Swedish Government's
comments concerning the question of insurrection and
civil war (A/CN.4/194/Add.l). He agreed with the Special
Rapporteur that that question should be mentioned in
the commentary. Moreover, the Commission's replies to
those comments should at any rate appear in the records.
3. The Swedish Government rightly noted that, if
belligerents had the capacity to send and receive special
missions, the term "States" in the text of article 1 was
hardly adequate. However, there was no need to change
the wording of the article; it would be sufficient to explain
in the commentary that the article was applicable by
analogy to the parties to a civil war where the insurgents
had been recognized as belligerents by the legal govern-
ment and by the third States concerned.

4. The situation was more complicated where the
insurgents were recognized by a third State but not by
the legal government of the country. If that third State
sent a mission to the insurgents, the legal government was
not, in his opinion, bound to regard that mission as a
special mission within the meaning of the convention
which the Commission was preparing; consequently
article 16, concerning the rights and duties of a third
State, could not apply to the State in which the insurrec-
tion had broken out.

5. The Swedish Government also asked what would be
the status of a special mission sent to the insurgents if
they were defeated and the special mission was captured
by the legal government in its territory. There again,
if the legal government had not recognized the insurgents
as belligerents, it was not, in his view, bound by the

1 See 898th meeting, para. 24.

convention. Thus everything depended on recognition
or non-recognition by the legal government. In the absence
of such recognition, third States should have no official
relations with the insurgents. At that stage in a civil war,
they could send to the insurgents only unofficial agents
to deal with day-to-day matters. In any case the legal
government was under no obligation to treat such agents
as members of a special mission or to confer special
rights, privileges and immunities on them.
6. Lastly, the sentence: " The same concept will be found
in the Vienna Convention on Diplomatic Relations
(article 3, paragraph l(a))" should be deleted from the
commentary on article 1 because as the Swedish Govern-
ment had pointed out, the parallel was not well-founded.

7. Mr. BARTOS, Special Rapporteur, said he was
grateful to Mr. Castre"n for presenting the question from
the standpoint of a specialist in the law of war. There
were many historical cases on record in which insurgents,
not recognized as belligerents by the government of the
State in which an insurrection had broken out, had
entered into contact with third States. Such relations
confronted those third States with the problem of inter-
ference in the domestic affairs of the State in which the
insurrection had broken out. It would be going too far to
claim the status of a special mission, within the meaning
of the draft articles, for missions exchanged between
insurgents and third States in such cases.
8. In practice it was found that, if the insurrection
succeeded, relations established with it beforehand were
regarded as legal, whereas if it failed all its acts were
declared illegal. The Commission could not endorse that
practice but, on the other hand, no other doctrine had
yet taken shape in international law. Consequently, the
best the Commission could do was to state its position
in the commentary in such a way as to leave room for
one part acceptance, one part criticism and one part
toleration of the current practice.

9. Mr. YASSEEN said that he accepted the conclusions
stated by the Special Rapporteur in his report. The
question was worth mentioning in the commentary, but
there was no reason to alter the text of the article.
10. The Special Rapporteur had been right to consider
the hypothetical case of a special mission sent to insur-
gents who had the status of belligerents. That status
existed, and differed both from outright recognition and
from de facto recognition.
11. The difficulties mentioned by the Swedish Govern-
ment did not seem insurmountable. The key to the
problem lay in the principle upheld by Mr. CastrSn:
namely that, if the State in which the insurrection broke
out did not recognize the insurgents as belligerents,
recognition of those insurgents by a third State was not
enforceable against the first State. In such circumstances
a mission sent to the insurgents by the third State could
not enjoy the status of a special mission within the mean-
ing of the draft articles. It would be useful to mention
that principle of non-enforceability in the commentary,
as it offered a solution to many problems.

12. Mr. TAMMES said that it would not suffice merely
to have the Swedish Government's remarks included in
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the commentary to article 1. The passage in paragraph
(2) (a) of the existing commentary which referred to the
question of civil war would have to be reworded so as to
state that the draft articles on special missions were not
deemed to apply to cases of insurrection or civil war.
Clearly, if the articles had been intended so to apply,
the term "States" in paragraph 1 of article 1 would not
be wide enough and would have to be replaced by some
controversial term such as "subjects of international law".

13. The question of extending the draft articles to cover
the sending of missions to insurgents not recognized
as belligerents by the constitutional government of the
country concerned gave rise to certain difficulties of
substance. If the struggle was continuing, a request by a
foreign State to the belligerents to extend full privileges
to a special mission would constitute an intervention by
that foreign State in the domestic affairs of the State where
the insurrection had occurred. If, on the other hand,
conditions became stabilized, the fact that the foreign
State had ignored the constitutional government could
hardly be construed otherwise than as a de facto recogni-
tion of the insurgents.

14. It was not possible to escape from that dilemma by
pointing out that the request for consent to the sending
of a special mission did not prejudge the question of
recognition. In the case of civil war, the two parties to the
conflict both claimed control of the whole of the State
territory, and the foreign State concerned could not
avoid making a choice between the two rival parties.

15. There undoubtedly existed important humanitarian
and other reasons for sending missions to belligerents
in a civil war, but such missions should be of an informal
character. The full machinery of the draft articles on
special mission was not suitable for application to precari-
ous situations of civil war and insurrection.

16. Mr. BEDJAOUI said that the problem raised by the
Swedish Government had strong political overtones and
was especially delicate in that it had often to be solved on
the spur of the moment. But it was also a problem
which the Commission could hardly avoid mentioning
if it wished to draw up a convention of real use to the
international community.

17. The Swedish Government rightly commented that
the term " States " was inapposite if the article was to apply
to insurgents recognized as belligerents. In a colonial-type
war that term introduced an ambiguity; in a civil war it
created an untenable situation, since there was no means
of determining which was the legal government. However,
he was not asking for a change in the text. He supported
the Special Rapporteur's proposal that the matter should
be dealt with in the commentary; that would solve several
difficult problems.

18. The conditions under which insurgents might be
recognized as belligerents had been defined by the
Institute of International Law as long ago as 1900. Such
recognition, however, was more a matter for third
States than for the State at grips with the revolt. When
insurgents were recognized as belligerents by a third
State, that recognition was—as Mr. Yasseen had rightly
stated—obviously not enforceable against the State which
did not recognize them. However, as soon as the insurrec-

tion was recognized by third States, it might be said to
have come on to the international scene, with the result
that the government at grips with the insurrection was
in fact challenged by that recognition.

19. In order to determine whether third States then had
the right to send special missions to the insurgents, it was
necessary to apply the criterion of the consent of the
State in which the insurrection had broken out. The
sending of special missions could hardly be made condi-
tional on the express consent of that State, which as a
rule would not give it, but it was also hard to dispense
with its consent altogether. He hoped that the Com-
mission would be fairly explicit on that subject in the
commentary on article 1.

20. He wished to ask Mr. Castren why, where a third
State sent agents to the insurgents, the reputedly legal
government should not grant such agents the status of a
special mission within the meaning of the draft articles.

21. The problem of interference in the domestic affairs
of a State was partly solved by the principle of non-en-
forceability; the procedure proposed by the Special
Rapporteur was satisfactory in that respect too, since it
represented a middle course.

22. Mr. EUSTATHIADES said that the Swedish
Government had raised a genuine problem, but the
Commission could not hope to examine all its many
aspects. The problem could be resolved into two
questions: whether the sending of a special mission to
insurgents implied or did not imply recognition of those
insurgents as belligerents, and whether such a mission
should or should not be governed by the convention
now in preparation.

23. On the second question there was little the Commis-
sion could do. Even if such a mission was entitled to all
the facilities provided for in the draft articles, little
purpose would be served by their provisions; whatever
happened, obstacles would arise in practice, and special
arrangements would be made to suit each individual case.

24. That left the first question, concerning the possible
significance of the sending of a special mission to insur-
gents not recognized as belligerents. The history of
Greece provided striking examples to illustrate the impor-
tance of that question; for instance, it was not until the
Greeks who had risen against Turkey had been recognized
as belligerents by Great Britain that they had been able
to send missions to Great Britain. In practice, in the
absence of any express stipulation to the contrary,
contact with insurgents through a special mission could
be considered a mark of tacit recognition. If the Com-
mission wished to facilitate contacts with unrecognized
insurgents, it could be guided by the Geneva humanitarian
Conventions and specify that the sending or reception
of such missions did not in itself necessarily imply the
recognition of insurgents as belligerents. That clarification
should appear in the commentary and not in the text
of the article.

25. Recognition of insurgents as belligerents had effect
only inter partes; such recognition by a third State in
no way entailed the same recognition by the government
of the State where the insurrection had broken out.
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26. Mr BARTOS, Special Rapporteur, said that the
question was certainly very complex. In practice recog-
nition of an insurrection was often the prelude to the
birth of a State. Thus, during the First World War the
Allies had recognized the Polish and Czechoslovak
nations and granted them, in a sense, the status of State,
despite the absence of any established authority in the
territory. That notion had developed further with the
Charter of the United Nations, and there were several
occasions on which peoples fighting for their freedom
had been recognized as nascent States. Yugoslavia, for
instance, had recognized Algeria even before the conclu-
sion of the Evian Agreements, and had thereby got into
diplomatic difficulties with France.

27. It sometimes happened, though more rarely, that
insurgents were recognized as belligerents even by the
government against which they were fighting. That
situation raised special problems.

28. All such questions were resolved by political expe-
dients, generally based on a guess as to the outcome
of the struggle, and no general rules of international
law could yet be formulated on the subject. In any
case, the Commission had already decided in principle
not to attempt any codification of the law of war, whether
international or civil. Even the question of whether or
not the term "State" should be used in such a context
was really a matter for the law of war and should therefore
be left out of consideration by the Commission for the
time being.
29. If the commentary was drafted on the lines he
proposed it would be helpful to the diplomatic conference,
which could go further than the Commission if it saw
fit.

30. Mr. AGO said he supported the observations just
made by the Special Rapporteur. The problem was a
fascinating one, but was outside the scope of the Com-
mission's work. The Commission had decided, with
respect both to diplomatic and consular relations and to
the law of treaties, to confine itself strictly to relations
between States; all other subjects of international
law-whether entities on almost the same footing as States,
such as the Holy See or insurgents, or other entities such
as international organizations—had been left out of
consideration for the time being.

31. The sentence in the commentary on article 1 to the
effect that the same concept would be found in the Vienna
Convention on Diplomatic Relations had been inadver-
tently misplaced. Originally it had come after the sentence
stating that the special mission " must be sent by a State
to another State".

32. The Commission should take care not to confuse
the plenipotentiaries participating in the conference which
would be convened to examine the draft convention on
special missions. If the draft went into great detail on the
subject of insurrection or civil war, the question would
certainly be asked why the Commission had not gone
into equal detail on that subject in dealing with diplomatic
and consular relations.

33. Mr. CASTREN, replying to Mr. Bedjaoui, said
that recognition of insurgents by a third State could not

establish any legal relationship except between that State
and the insurgents. The lawful government which had not
recognized the insurgents had the right to ignore recog-
nition by the third State; so far as that government was
concerned, the insurgents did not yet possess any status
under international law and could be treated as private
individuals. If the insurgents gained victories and seized
some territory, the government ought in all justice to
recognize them as belligerents, but in practice that did
not happen. A third State could always recognize the
insurgents, but at its own risk. In practice there were only
a few known cases of express recognition of insurgents
by the government against which the insurrection was
directed. Generally speaking, insurgents were recognized
by third States but were recognized only implicitly by
the government against which they were fighting; that
had been the position, for example, during the Algerian
war.

34. Mr. Eustathiades had asked whether the sending of a
special mission to insurgents by a third State implied
recognition of those insurgents as belligerents. His answer
was that everything depended on the circumstances: if the
special mission was political in character, its sending
might imply recognition, but if it was technical in
character it meant something different.
35. In common with the Special Rapporteur and many
other speakers, he thought it would be better not to go
into details on the subject but to make a fairly general
but concise statement in the commentary.

36. The sentence about finding the same concept in the
Vienna Convention on Diplomatic Relations should be
deleted, unless it were replaced by a vaguer wording such
as "A similar concept" instead of "The same concept".

37. The Swedish Government would probably be
satisfied with the Commission's replies to its comments,
which it would find in the summary records.

38. Mr. EL-ERIAN said that he agreed with the Special
Rapporteur's conclusion that the comments by the
Swedish Government, while useful, did not necessitate
any amendment of the text of article 1.

39. Since the discussion had touched on general
questions of method and approach he would remind
members that the Commission had always confined its
codification work to relations between States. In the
draft articles on the law of treaties, as in those on diplo-
matic and consular relations before, the Commission had
steered clear of questions relating to other branches of
international law. It should keep to its basic practice
of not entering into questions which related to other
topics on its list of subjects for codification and which
would need thorough consideration if they were to be
disposed of properly.

40. The sending of special missions to entities not
recognized as States raised the question of recognition,
which was one of the topics on the list of subjects for
codification to be considered in due course by the Com-
mission. Article 11 of the draft Declaration on Rights
and Duties of States, adopted by the Commission at its
first session, embodied the Stimson doctrine of non-recog-
nition of situations brought about by the illegal use of
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force.2 In that connexion, the Commission had considered
a proposed article which would have provided that each
State has "the right to have its existence recognized by
other States", but had concluded that "the whole matter
of recognition was too delicate and too fraught with
political implications to be dealt with in a brief paragraph
in this draft Declaration", and had noted that "the topic
was one of the fourteen topics the codification of which
has been deemed by the Commission to be necessary
or desirable".3

41. The substance of the issue of recognition was not
before the Commission. The topic of recognition was a
separate one, which would receive the Commission's
attention in due course. The only question before the
Commission at the present stage was whether, in
connexion with special missions, it should enter unneces-
sarily into certain difficult matters.
42. The Swedish Government had concluded its
comments with the words: "The short reference in the
commentary is not sufficient to clarify and settle the
question". Obviously, the Commission could not in
passing settle the important question of the recognition
of belligerents. All that it could do was to include in the
commentary to article 1 a brief passage to make it clear
that the Commission had not wished to enter into a subject
which would have necessitated a very thorough exami-
nation of a topic which was not before it. In doing so,
the Commission would be following the practice which
it had observed in connexion with the law of treaties,
where it had set aside such problems as the relationship
between customary law and treaty law and the question
of objective regimes.

43. The CHAIRMAN said that, speaking as a member
of the Commission, he fully agreed with Mr. El-Erian.
44. Summing up the debate as Chairman, he noted
that no proposal had been made to amend the text of
article 1 for the purpose of dealing in any way with the
problems of civil war and insurrection. The only problem
which had arisen was that of the form of the commentary.
It was obvious that the form adopted by the Commission
in 1965 had been such as to provoke the Swedish Govern-
ment's comments and to raise the question of insurgency
and civil war, a question which it had never been the
Commission's intention to try to solve purely incidentally
in the course of its handling of special missions. The
Commission had always been careful not to encroach
on any of the major topics with which it was to deal
in the future, in order not to appear to prejudge any of
the issues involved in those topics.
45. A number of useful suggestions had been made
during the discussion regarding the form of the com-
mentary. His own idea was that if the Special Rapporteur,
in his final commentary, made the problem the subject
of a reservation rather than of a definitive pronouncement,
there should be no difficulty in securing general agreement.
46. He noted that, with the conclusion of the discussion
on the question of insurgency and civil war the Commis-

8 Yearbook of the International Law Commission, 1949, p. 288.
8 Ibid. p. 289, para. 50.

sion had completed its consideration of all the separate
points put to it by the Special Rapporteur. He therefore
invited members to raise any new points which they might
wish to make with regard to the text of article 1.

47. Mr. KEARNEY suggested that paragraph (7) of the
commentary should be expanded. The present text only
covered the case where the head or a member of the
regular permanent diplomatic mission appeared as a
member of a special mission; that situation did not usually
give rise to any major difficulty. It was, however, necessary
to deal with the fairly common problem of members of
a special mission and members of a permanent mission
working in the same area and for the same purpose.
An ambassador would often insist on being at least the
titular head of a special mission sent to the country where
he was accredited.
48. Again, a special mission would often rely on the
permanent mission for some of its services; that situation
did not cause any difficulties. However, where a permanent
mission was handling a problem but found it necessary
to call in experts from its home country to deal with a
special aspect of it, perhaps of a technical character,
the question would arise of the status of those experts;
perhaps they should be regarded as a special mission.
49. The present text of paragraph (7) of the commentary
was clearly not sufficient to cover those points and he
suggested that it should be elaborated.

50. Mr. BARTOS, Special Rapporteur, said he agreed
that the concept mentioned in paragraph (2) (a) of the
commentary as being embodied in the Vienna Convention
on Diplomatic Relations was the idea that a special
mission must be sent by a State to another State.
51. The last question to be examined in connexion
with article 1 was that raised by the United Kingdom
Government, which wanted to have the status of a member
of a permanent mission who participated in a special
mission made clear. In his opinion, the permanent mission
was competent in all matters relating to the representation
and the protection of the interests of its State in the
territory of the State to which it was accredited. Conse-
quently members of the permanent mission could also
be members of a special mission and, if they were, had a
dual status: on the one hand they retained their status
as members of the permanent mission, and on the other
hand they were entitled to certain exceptional facilities
in their capacity as members of a special mission.
52. With regard to what Mr. Kearney had said, the
Commission might delete paragraph 7 of the commentary
to article 1 and leave the question to be settled by practice.
There was one United States practice which was not
willingly accepted in Yugoslavia: from time to time the
United States permanent mission received persons who
were not members of the permanent mission, assigned
certain special functions to them, and requested that they
be regarded as members of the permanent mission.
In such cases the Yugoslav Government would be more
inclined to regard those persons as members of a special
mission.

53. The deletion of paragraph 7 of the commentary
would have the advantage of removing all reference to the
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questions which had prompted the United Kingdom
comment.

54. The CHAIRMAN said that the Commission should
avoid discussing the text of the commentary in detail.
It was its usual practice not to discuss the commentaries
till a late stage in its proceedings. The Special Rapporteur
had made a note of Mr. Kearney's proposal regarding
paragraph (7) of the commentary and, when the whole
text of the commentary to article 1 was put before the
Commission, it would consider whether the point raised
by Mr. Kearney had been adequately dealt with. At the
present stage, the Commission should concentrate on the
text of article 1 itself.

55. Mr. EUSTATHIADES said that in his opinion the
United Kingdom proposal to which the Special Rappor-
teur had referred deserved the Commission's attention
and that something might be said on the subject, not in
the article, but in the commentary.

56. Mr. BARTOS, Special Rapporteur, said he could
accept Mr. Eustathiades's suggestion but thought it would
be better to deal with the question in connexion with
article 6, on the composition of the special mission.
57. Governments had made two comments on matters
of drafting: the Greek Government had asked for the
text to be made clearer and the Government of Gabon
had asked for it to be further condensed. The Drafting
Committee would certainly try to make the text as clear
and concise as possible.

58. The CHAIRMAN said that the proposal put
forward by the United Kingdom Government raised a
different question from Mr. Kearney's proposal regarding
paragraph (7) of the commentary. The United Kingdom
Government's proposal concerned the status and treat-
ment of individuals rather than the classification of the
mission itself, and related more to article 3 than to
article 1.
59. Speaking as a member of the Commission, he
suggested that the Drafting Committee consider replacing
in paragraph 1 the concluding words "the State to which
they are to be sent" by the words "the receiving State",
as in article 2. If it were not desired to use that expression,
he suggested "the State by which they are to be received"
or "the State which is to receive them". Any one of those
suggestions would bring the terminology into line with
that of the Vienna Convention on Diplomatic Relations.
60. Speaking as Chairman, he suggested that article 1
be referred to the Drafting Committee for consideration in
the light of all the suggestions made during the discussion.

It was so agreed.'1

61. Mr. BARTOS, Special Rapporteur, said that in
its written comments, the United Kingdom Government
had proposed that permanent specialized missions should
be brought within the scope of the draft articles. He was
opposed to that proposal because he had consistently
taken the view that such missions were not special
missions in the sense in which the Commission intended
to use the term in the convention. A question of principle

was involved. The continually increasing number of
permanent specialized missions raised a problem which
could not be solved in the draft articles.

62. Mr. YASSEEN said that, though he had no wish
to prejudge the status of permanent specialized missions,
he also thought that they did not come within the scope
of the draft articles.

63. The CHAIRMAN said that the Commission had
considered the problem before and had deliberately
excluded the specialized form of permanent mission from
the scope of the draft.5 It was clear that the Commission
did not wish to reconsider its decision in the light of the
United Kingdom Government's comment.

ARTICLE 2 (The task of a special mission) [3],

64. Article 2

The task of a special mission

[3]

The task of a special mission shall be specified by mutual
consent of the sending State and of the receiving State.

65. The CHAIRMAN invited the Commission to
consider article 2. The Special Rapporteur's proposals
appeared in paragraph 23 of his comments (A/CN.4/194/
Add.l).

66. Mr. BARTOS, Special Rapporteur, said that several
Governments had expressed doubt whether the text of
article 2 was sufficiently precise for a distinction to be
drawn between a special mission and a permanent diplo-
matic mission. The Belgian and Yugoslav Governments
had suggested that further information should be given
on that point, either in the text of the article or in the
commentary.
67. He himself, after considering the problem for a
long time, was still of the opinion that the text of the
article should not be amended but that the Commission
might be more explicit in its commentary and specify how
a distinction could be drawn between a special mission
and a permanent diplomatic mission.
68. Mr. Tsuruoka had expressed the opinion that the
permanent diplomatic mission could take over the tasks
of a special mission and participate in its activities; other
members of the Commission, on the other hand, had
taken the view that, precisely in virtue of the mutual
consent of the sending State and of the receiving State
as provided for in article 2, the special mission possessed,
for the entire duration of its functions, exclusive compe-
tence within its own field of activity.
69. The United Kingdom Government had considered
that it would be desirable, when determining the mission's
task, not to apply the rules on special missions on every
occasion and for all kinds of missions coming from
another State on official or quasi-official business.
It considered it desirable "to limit in some way the
purposes for which a special mission qualifying for the
treatment contemplated in the draft articles may be
constituted".

4 For resumption of discussion, see 926th meeting, paras. 1-22.
5 Yearbook of the International Law Commission, 1964, vol. I,

758th meeting, para. 44.
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70. The United Kingdom was also concerned over the
relationship between special missions and permanent
diplomatic missions as regards their respective compe-
tence. It saw no need "for a rule of the exclusion of the
tasks or functions of a special mission from the compe-
tence of the permanent diplomatic mission" and consid-
ered that since the matter seemed to be one for the sending
State, any difficulties arising could be dealt with by an
ad hoc arrangement.

71. The Government of Malta had also dealt with those
questions in its written comments, while the Austrian
Government had emphasized that care should be taken
to ensure that the provisions of article 2 "impair the
position of traditional diplomacy as little as possible".
In its opinion, the relationship between permanent diplo-
matic missions and special missions should be expressly
regulated, especially with regard to the immunities granted
under the draft articles.
72. The Chilean Government had stressed the need
to draw a clear distinction between the powers of the
special mission and those of the permanent mission;
it had proposed that the competence of the special
mission, as distinct from that of the permanent mission,
should be determined by the former's credentials and
that, failing such determination "the competence of the
permanent mission shall not be understood to be
excluded".

73. The Government of Gabon had expressed the
opinion that the text of article 2 could be further con-
densed, and the Greek Government had observed that
it would be improved by greater clarity.

74. The United States Government considered that the
sending State "should be free to specify exclusive compe-
tence in those instances it deems such an arrangement
necessary", and the Japanese Government had commented
that " such a problem as concerns the division of authority
and functions had better be left to a settlement between
the parties concerned in each individual case, and that
no such provisions are necessary".
75. The question to be decided, therefore, was whether
it was desirable to set specific limits to the competence
of special missions or whether that problem could be
solved by practice. On reflection he was of the opinion
that the competence of special missions should be defined
but that it was also necessary to take into account the
internal arrangements in each State governing permanent
missions which, like special missions, were subject to
some higher authority. Disputes could arise even in
countries with a long-established diplomatic service, for
example where an eminent person was called upon to
head a special mission and the same country's diplomatic
representative might feel that his own authority was
being encroached upon. The problem had political
aspects, too: for example, the ambassador heading the
permanent diplomatic mission might consider himself
responsible for diplomatic relations between his own
government and that of the country to which he was
accredited, while the special missions might find it
difficult to carry out their tasks in complete freedom.

76. He had at first considered that the competence
granted to a special mission detracted from the competence

of the permanent diplomatic mission, but he was no
longer so sure about that and wondered, like certain
Governments, whether the permanent diplomatic mission
could assume of its own accord certain aspects of the
competence of the special mission. Strictly speaking,
the question was a political or diplomatic one, but it had
legal consequences.

77. Mr. REUTER said he must first point out that
the word "tdche" used in the French version of the title
and text of the article connoted physical activities.
He suggested that the Drafting Committee be asked
to improve the text by substituting for that term some
more precise legal term such as "objet" or "competence".

78. On the matter of substance considered by the Special
Rapporteur, it was open to question whether the Com-
mission should lay down a rule which would, at least
presumptively, exclude a special mission from the scope
of the authority of the permanent diplomatic mission.
Since article 2 provided that "The task of a special mission
shall be specified by mutual consent of the sending State
and of the receiving State", the competence (or task) of a
special mission was, in his opinion, delimited by the
States themselves.

79. Mr. YASSEEN said that the functions of a per-
manent diplomatic mission were very broad; a special
mission seldom had a task that did not fall within the
scope of the permanent mission. States were prompted
to send or receive special missions by the desire to examine
a specific problem, settle a dispute or seek an agreement.

80. The other question which arose was that of relations
between the permanent mission and the special mission,
in other words whether the special mission enjoyed
exclusive competence in a given sphere or whether it
pursued its activities in collaboration with the permanent
mission. In his opinion, the notion of "mutual consent"
provided an answer to that question.

81. The relationship between the permanent mission
and the special mission was a matter for the sending
State which gave instructions to the head of the permanent
mission or to the head of the special mission as it saw
fit. It was a purely domestic concern of the diplomatic
service of the State concerned.

82. The Commission should avoid going into too much
detail and he agreed with Mr. Reuter that the Drafting
Committee should be asked to put the text of the article
into final form.

83. Mr. USTOR said that the Commission could not
establish hard and fast rules for solving possible conflicts
of competence between permanent and special missions.
Nor could it determine the relative advantage of one or
other kind of mission.

84. Article 2 corresponded to article 3 of the Vienna
Convention on Diplomatic Relations and not to article 4,
as was stated in paragraph 1 of the Special Rapporteur's
commentary. Many members of the Sixth Committee and
governments in their comments had emphasized that,
where possible, the wording of the present draft articles
should follow that of the Vienna Convention. If different
terms were chosen, such as the word "task" instead of
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the word "function", the reason should be given in the
commentary.

85. The CHAIRMAN said that apparently members did
not wish to deal with the relationship between permanent
and special missions in the text of article 2 and continued
to think that it was a matter to be settled by each State,
since it concerned internal arrangements and could be
covered by the formula of mutual consent.
86. The article certainly raised some problems of
drafting. The word "specified", for instance, used in the
English text, seemed rather stronger than the word
"determinee" in the French text.

87. Mr. BARTOS, Special Rapporteur, said that his
experience at his country's Ministry of Foreign Affairs
was that the sending State usually gave the necessary
instructions and, in the case of a high-level special mission,
asked its permanent diplomatic representative to hold
himself at the disposal of the head of the special mission
for any assistance he might desire and leave him free to
act on the political lines laid down by his government.
Those were domestic matters and the Commission could
not, in drawing up international rules, make provisions
which would impair the sovereignty of States.

88. As Mr. Reuter had stressed, the special mission
was brought into being and its competence was defined
by mutual consent of the sending State and of the receiv-
ing State. That consent was very often given formally
in an agreement between the two States, and arrangements
were also made on matters of procedure; that removed
any risk of a conflict of competence between the special
mission and the permanent diplomatic mission. In such
a case, then, the matter was settled by a treaty between
the two States, whose clauses were binding on both
parties.

89. In his opinion the text of article 2 was worded
flexibly enough and needed no amendment. The Com-
mission might, however, state in the commentary to the
article, without laying down unduly rigid criteria, that
it was for States to co-ordinate the activities of their own
permanent missions and special missions. In most
instances, special missions were independent of embassies,
but on occasion some special missions were not subject
to the Ministry of Foreign Affairs, either because they
were sent for a military, commercial or other purpose or
because they were led by persons of very high rank.
Missions of that kind, however, were exceptions, and the
Commission should lay down general rules without
regard to such exceptions.

90. The Drafting Committee could be asked to improve
the text, for instance by replacing the word "tdche" by the
word "competence"—which was certainly more precise
from the legal point of view—but without making any
change in the substance.

91. Mr. AGO said that the division of competence
between the permanent mission and the special mission
could be arrived at only on the merits of each individual
case. It depended largely on the level of the special mission
and the circumstances in which it was sent. That was
exclusively a matter for the sending State to decide,
except in a few very special cases.

92. So far as terminology was concerned, he agreed
with Mr. Reuter; the term "competence" would be more
appropriate.

93. The CHAIRMAN suggested that article 2 be referred
to the Drafting Committee for redrafting in the light of
the discussion.

It was so agreed.6

ARTICLE 3 (Appointment of the head and members of the]
special mission or of members of its staff) [8].

94. Article 3

Appointment of the head and members of the special mission
or of members of its staff

[8]

Except as otherwise agreed, the sending State may freely appoint
the head of the special mission and its members as well as its
staff. Such appointments do not require the prior consent of the
receiving State.

95. The CHAIRMAN invited the Commission to
consider article 3. The Special Rapporteur's proposals
appeared in paragraphs 13 and 14 of his comments.
(A/CN.4/194/Add.l)

96. Mr. BARTOS, Special Rapporteur, said that, after
long consideration of the United Kingdom comments on
article 1, he was willing to add to article 3 a second
paragraph specifying that members of permanent diplo-
matic missions might be appointed to special missions.

97. The Swedish Government had expressed the view
that the words " Except as otherwise agreed" were super-
fluous and should be deleted; in his opinion, however,
since the sending State had complete freedom of choice in
appointing the head and members of the special mission,
a balance should be struck by giving the receiving State
an opportunity to limit that choice by reaching an
agreement with the sending State.
98. The Netherlands Government had expressed the
opinion that the prior consent of the receiving State
should be required for the appointment of the head and
other members of a special mission. In his opinion, such
a requirement would encroach on the sending State's
freedom of choice. Since under article 4 a person might
be declared persona non grata or not acceptable, the
receiving State could refuse to accept a particular person.
Consequently, its sovereign rights were safeguarded and
there was no need to lay down a rule of prior consent.

99. The United States Government had proposed that
the sending State should give the receiving State advance
notice of the mission's composition. The Commission
had not objected to that proposal and he himself believed
it to be useful. Under article 8, the sending State was
required to notify the receiving State of the composition
of the special mission and of its staff. He thought that,
in article 8, paragraph 1, the words "in advance" might
be inserted after the words "notify the receiving State",
but he did not think that any such amendment should be
introduced into article 3, since it would be tantamount
to making the appointment of the head and members of a

6 For resumption of discussion, see 926th meeting, paras. 23-49.
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special mission dependent for its validity upon prior
notification.7

100. The CHAIRMAN, speaking as a member of the
Commission, said that articles 3 and 4 were not well
placed. They should be preceded by articles 5 and 5 bis,
an arrangement which would correspond to that followed
in the Vienna Convention on Diplomatic Relations;
moreover, it seemed undesirable that article 4 should
follow closely upon article 3 since it might lead to
misunderstanding as to the relation between the question
of persona non grata and the requirement of the initial
consent of the receiving State. The present faulty order
was responsible for certain difficulties about notification
and its relation to consent.

The meeting rose at 6 p.m.

7 The Special Rapporteur subsequently changed his opinion; see
901st meeting, para. 67.

901st MEETING

Wednesday, 17 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castaneda, Mr. Castre*n, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 3 (Appointment of the head and members
of the special mission or of members of its staff) [8]
(continued)1

1. The CHAIRMAN invited the Commission to discuss
article 3, which the Special Rapporteur had introduced
at the previous meeting.

2. Mr. USTOR observed that the Special Rapporteur,
in commenting in his third and fourth reports on the
remarks on articles 3, 4 and 6 made by the Hungarian
representative in the Sixth Committee of the General
Assembly, had suggested that those remarks might be
disregarded. Since he had acted as the Hungarian
representative in the Sixth Committee on that occasion,
he wished to clarify the position.

3. Where article 3 was concerned, the relevant passage
of his statement in the Sixth Committee read as follows:

"It seems desirable that the terms used in the draft
on special missions be in conformity which the termi-
nology of the Vienna Convention on Diplomatic
Relations. In this respect I wish to refer to one single
inconsistency between the Vienna Convention and the
draft on special missions. The expression 'members of
the mission' is used in the Vienna Convention so as to
include the head of the mission, the diplomatic staff,
the administrative and technical staff. In the draft
lying before us—as seen, e.g., from articles 3 and 4,
and particularly from article 6—the expression 'members
of the mission' has a different meaning from that used
in the Vienna Convention, namely it comprises only
the head of the mission and the other main delegates,
if any, but not the diplomatic, administrative, technical
and service staff.

"My delegation would not venture to say that the
system adopted by the present draft is not clear and
comprehensible in itself or that it lacks its own logic.
But we draw attention most respectfully to the diffi-
culties which the legislators of the various countries
will encounter when transcribing the provisions of two
similar conventions into terms of their own domestic
laws. Then—I submit—it would present no small
difficulty if it turned out that the expression 'members
of a permanent mission' embraces an entirely different
and much broader set of people than the expression
'members of a special mission'. While my delegation
would not wish to propose at this juncture a definite
solution to the problem, it would nevertheless be
grateful if consideration could be given to it in the
course of the future elaboration of the text."

4. In the summary record of the 843rd meeting of the
Sixth Committee, that part of his statement had been
summarized as follows:

"He also urged the Commission to bring the language
of its draft into conformity with the terminology of the
1961 Vienna Convention on Diplomatic Relations. In
the latter instrument, the members of the diplomatic
missions included the head of the mission, the diplo-
matic staff, the administrative and technical staff and
the service staff. In draft articles 3, 4 and 6 on special
missions, the latter comprised only the head of the
mission and other principal delegates. Uniformity on
this subject would facilitate the work of legislators of
the contracting States in translating the provisions of
two similar conventions into domestic law".2

5. In paragraph 9 of his observations on article 3
(A/CN.4/194/Add.l), the Special Rapporteur had quoted
only the third sentence of that summary. Taken out of
context, that sentence was perhaps somewhat ambiguous
and it should, of course, be read in conjunction with the
preceding and following sentences.
6. In conclusion, he wished to emphasize that the sole
purpose of his statement was to place a necessary clarifi-
cation on record.

See 900th meeting, para. 94.

2 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 843rd meeting, para. 37.



901st meeting — 17 May 1967 27

7. Mr. BARTOS (Special Rapporteur) thanked Mr.
Ustor for his explanations and pointed out that his report
indicated that the comment by the Hungarian delegation
probably arose from a misunderstanding. The only
documents he had been able to consult were the pro-
visional summary records of the Sixth Committee and
extracts prepared by the secretariat of the Commission.
8. It was certainly desirable to bring the terminology
of the draft articles as far as possible into line with that
of the Vienna Convention on Diplomatic Relations, and
that was what the Commission had decided to do. The
composition of a permanent mission, however, differed
from that of a special mission. In a permanent mission
the only plenipotentiary representative of the State was
the head of the mission; the other members of the mission
constituted its staff. In a special mission not only the
head but often several members might be plenipotentiaries.
Those were the members whom the Hungarian delegation
had described as "principal delegates" and to whom the
Commission had referred as "members [of the mission]",
in the text of article 3 adopted in 1965. The words " as well
as its staff" had been added to indicate the other persons
composing the special mission. In his opinion, article 3
was one of the instances in which the Commission should
depart from the terminology of the Vienna Convention.
In the case of a special mission, the term "members of the
special mission" referred, by virtue of article 6 of the draft,
to a group of persons set apart by their duties and by the
powers they had received from the sending State; they
were not included in the expression "the staff of the
special mission".
9. The CHAIRMAN noted that the matter of the
Hungarian delegation's comments had been clarified.
10. With regard to the question of terminology, more
than one Government had objected to the same phrase
being used in different conventions with different
meanings. The question was one which should be borne
in mind.
11. Mr. REUTER said that article 3 raised questions
of both substance and form. On the substance there
could be no hesitation: the Commission's intention in
article 3 was to state a residual rule. Governments could
do what they wanted, but if they did not state clearly
what that was, the residual rule would apply. The rule
proposed in article 3 was reasonable, and also commend-
able for its liberality.
12. The form presented a number of problems. The
Special Rapporteur had raised one at the previous
meeting3 by suggesting the addition of words providing
that the special mission could include members of the
diplomatic staff serving in the receiving State. He himself
thought it would be sufficient if that point were made in
the commentary. It could not raise any difficulties;
persons so appointed would have a dual capacity and
would benefit simultaneously from the provisions
governing permanent and special missions.

13. Another important question was that raised by
the Chairman at the previous meeting4 regarding the

3 Para. 96.
4 Para. 100.

relationship between article 3 and subsequent articles.
He would not discuss it in detail at that time, but thought
that the Commission would ultimately be obliged to add,
after the words "except as otherwise agreed", some such
words as "and subject to the provisions of articles 4, 5,
8...". The question was one for the Drafting Committee
to settle.
14. Article 3 as now worded, in two sentences, was
somewhat ambiguous. Anyone who did not read the
commentary carefully would suppose that the meaning
of the second sentence was absolute. That drawback
could be overcome by combining the two sentences
and saying, for example:"... may freely appoint, without
the prior consent of the receiving State, the head... etc".
Such wording would make clear that the proviso "except
as otherwise agreed" applied to the second as well as
to the first sentence of the present text.
15. Subject to what he had said, and if the Commission
agreed on the necessity of a residual rule, he considered
the article satisfactory and suitable for reference to the
Drafting Committee.

16. Mr. CASTREN said he also accepted in substance
article 3 as adopted at first reading. He agreed with the
Special Rapporteur that the United States Government's
comment (A/CN.4/193) about prior notification of the
composition of the special mission should be borne in
mind, and that the point could be settled by providing
in article 8, which dealt with notification, that the com-
position of the special mission should be notified "in
advance".

17. With regard to the wording of article 3, he accepted
the Special Rapporteur's proposal and would put
forward a further proposal of his own aimed at satisfying
the Swedish Government, which wished the second
sentence to be deleted. Without going so far, the Com-
mission could combine the two sentences into one,
as Mr. Reuter had just proposed, or else could say:
"... may freely appoint the head, members and staff of
the special mission without such appointments requiring
the prior consent of the receiving State." That wording
would indicate that the idea expressed in the existing
second sentence was supplementary to that of the first
sentence and not a repetition of it.

18. Concerning the order of the articles, he agreed that
articles 3 and 4 were too close to the beginning of the
draft and might be better placed after article 5, article
5 bis, if adopted, and even article 6.

19. Mr. TAMMES said he supported the proposal by
the United States Government, which he understood
had been accepted by the Special Rapporteur, that prior
notification to the receiving State of the composition
of a special mission should be required. The matter would
arise again in connexion with article 8, but could also be
appropriately discussed in connexion with article 3.

20. If the requirement of prior notification were to be
included in article 3, the question would arise whether
the receiving State, on receipt of such notification, was
entitled to make observations on or raise objections to
the composition of the special mission. In that connexion,
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he drew attention to paragraph (3) of the commentary
to article 4, which referred to the practice whereby the
receiving State informed the sending State through the
regular diplomatic channel that the head or a certain
member of the special mission, even though consent had
already been given to his appointment, represented an
obstacle to the fulfilment of the mission's task.

21. Lastly, he noted the Special Rapporteur's remark in
paragraph 14 (4) of his comments on article 3 (A/CN.4/
194/Add.l) that the provision contained in the second
sentence of article 3 "should be of a generally compulsory
nature as one of the principles applicable to the institution
of special missions". In view of that remark, he would like
to know whether the initial proviso "except as otherwise
agreed" also applied to the second sentence of article 3.

22. Mr. USHAKOV said that the phrase "except as
otherwise agreed" seemed to mean that the parties could
conclude an agreement limiting the sending State's
freedom of choice; that would be going too far and would
prejudice the sovereignty of that State. He would prefer
to delete the phrase or to replace the word "otherwise"
by the word "specially", which was less strong. The
initial proviso in article 3 might also be expressed in terms
similar to those of article 7 of the Vienna Convention on
Diplomatic Relations, i.e. in the form of a reference to
subsequent articles.

23. The second sentence of article 3 seemed superfluous,
since it was already stated in the first sentence that the
sending State might "freely" appoint the persons partici-
pating in the special mission. Moreover the second
sentence was to some extent contradicted by the commen-
tary, in which it was specified that the consent of the
receiving State could sometimes be given in the form of
a visa, through an exchange of views between the two
States, and so forth.

24. He approved the United States Government's
proposal that the article should include a provision
requiring prior notice of the composition of the special
mission to be given to the receiving State. If it was feared
that that rule might be too strict, it could be qualified
by adding the words "in principle" or some similar
phrase.

25. Mr. AGO said that he was perplexed by article 3
and the succeeding articles. On listening to Mr. Ustor
and the Special Rapporteur, he had gained the impression
that both were right. It was sometimes necessary to depart
from the Vienna Convention on Diplomatic Relations
because a special mission was different from a diplomatic
mission; however, since the draft articles now under
consideration came after the codification of the rules on
diplomatic missions, any difference in expression or
terminology would be construed as a difference in
substance deliberately made by the Commission. The
Commission should therefore take care not to depart
from the Vienna Convention except in those specific
cases where it genuinely wished to establish a difference
in status.

26. He supported the observations made by the Chair-
man at the previous meeting regarding the order of the
articles.

27. With regard to the content of article 3, he questioned
the advisability of introducing a rule differing in substance
from the rule applicable to diplomatic missions by
providing that the consent of the receiving State was not
required for the appointment of the head of a special
mission. The fact was that a special mission might have
even more delicate tasks to perform than a diplomatic
mission, for example between States which had no
diplomatic relations or which did not recognize each
other. Again, while the sending State could in theory,
under article 3 as now worded, appoint as head of the
special mission a person not approved by the receiving
State, the latter would subsequently have an opportunity
to declare that person non grata. The case was bound
to arise in practice, and the consequences of such a step
would be more serious than those of refusing consent
before the final appointment of the person concerned.
The rule laid down in article 3 would thus do nothing to
foster the success of special missions or to facilitate
relations between States. It would be better to require,
in one way or another, the prior agrement of the receiving
State for the appointment of the head of the special
mission.

28. With regard to the proviso "except as otherwise
agreed", he shared Mr. Ushakov's view. For the time
being, he was proceeding on the assumption that all the
rules laid down in the draft articles were rules from which
States could depart by mutual agreement. If the proviso
"except as otherwise agreed" or even "except as specially
agreed" was included in certain articles, it might be
inferred a contrario that articles not containing that
reservation laid down rules from which no derogation
was permitted. He would prefer to delete all such provisos
wherever they appeared and to replace them, at the end
of the draft articles, by a general provision authorizing
derogations by agreement between States. If the Com-
mission considered that there were certain rules laid down
in the articles from which no derogation could be per-
mitted, that should be clearly stated.

29. Mr. YASSEEN said that he endorsed the views
expressed by the last two speakers concerning the initial
proviso "except as otherwise agreed". If the proviso was
to be retained, he would prefer the expression "Except as
specially agreed". That question could be set aside for the
time being and dealt with when the Commission had
reviewed the entire draft and was in a position to decide
the articles from which no derogation should be per-
mitted.

30. The second sentence in article 3 was unnecessary.
The first sentence made it sufficiently clear that the
sending State was free to appoint whomever it wished.
The agrement required for diplomatic missions was a
somewhat cumbersome procedure, involving delays which
were incompatible with the essentially temporary character
of special missions.

31. On the other hand it was essential to retain the idea
that the receiving State should be given advance notice
of the composition of the special mission; such notice
would obviate many difficulties. If the receiving State,
on receiving such notice, felt unable to accept a particular
person, it would advise the sending State accordingly,
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even before that person's arrival. Such a step was far less
serious than that of declaring non grata a person who had
already arrived. What was more, such advance notice
should be required not only for the head but for all
members of the special mission. To make it clear that the
notice did not infringe the freedom of choice of the
sending State and that its only purpose was to safeguard
the sovereignty of the receiving State, the Commission
might place the provision concerning such notice in
article 4.

32. Subject to those observations, he accepted the
principles underlying article 3.

33. Mr. EL-ERIAN, referring to co-ordination with the
1961 Vienna Convention on Diplomatic Relations, said
it was important to adhere to the order of articles and
terminology of that Convention. The Commission should
depart from that order and terminology only for good
reason and should explain its grounds for doing so in
every case.

34. With regard to the initial proviso "except as other-
wise agreed", he noted the Swedish Government's
suggestion that it should be omitted from article 3 and
form the subject of a general clause at the beginning of
the draft, and Mr. Ago's suggestion that such a general
clause should be placed at the end of the draft. The
Commission had already discussed on previous occasions5

whether there was any place for jus cogens in the draft
articles and it was difficult to see how it could enter into
the subject of special missions. That did not, however,
mean that it would be possible to depart from all the
provisions of the draft articles without distinction; the
Commission's aim was to lay down a general standard
of conduct, leaving States free to adopt other arrange-
ments by special agreement. It would therefore be difficult
to adopt a general clause which would give the impression
that all the provisions of the draft articles came into the
same category. There might be a case for including in
some articles a proviso to the effect that their provisions
could be varied by special agreement between the parties.

35. As to the receiving State's consent to the composition
of the special mission, it would be difficult to adopt the
system of agrement in view of the variety and frequency of
special missions. A special mission would sometimes
complete its task in a few days and the system of agrement
was too cumbersome and slow for a mission of that type.
Moreover, although some missions were of a delicate
political nature, most of them were not. It was necessary
to adopt a flexible system suitable for all special missions,
including both political and technical missions. However,
although the system of agrement was not practical for
special missions, the system of notification was perfectly
acceptable.

36. Lastly, the wording of the first sentence of article 3
was too categorical. Since article 14 contained a restriction
relating to the appointment of nationals of the receiving
State, the statement that "the sending State may freely

5 See Yearbook of the International Law Commission, 1964, vol. I,
725th meeting, paras 2-55, and Yearbook of the International Law
Commission, 1966, vol. I, 877th meeting, paras. 7-74, 878th meeting,
paras. 3-35 and 894th meeting, paras. 123-139.

appoint" the members of the special mission was inac-
curate. In the Vienna Convention on Diplomatic Rela-
tions the first sentence of article 7 (which corresponded
to article 3 of the draft on special missions) read:
"Subject to the provisions of articles 5, 8, 9 and 11, the
sending State may freely appoint the members of the
staff of the mission ".6 Article 8 of the Vienna Convention
corresponded to article 14 of the draft on special missions.

37. Mr. CASTAftEDA said that, at first sight, it seemed
illogical not to require the prior consent of the receiving
State for the appointment of the head of a special mission,
when special missions were sometimes entrusted with even
more delicate functions than permanent missions.
Clearly, prior consent would not be needed in the case of
a special mission headed by the Minister for Foreign
Affairs himself; nor would there be much purpose in
requiring such consent in the case of purely technical
missions which would automatically be led by the head
of the technical department concerned. However, between
those two extremes there were many special missions of
an intermediate character whose success very often largely
depended on the personality of the head of the mission.
He was thinking, for example, of certain special missions
entrusted with the discussion of the position of Govern-
ments with regard to international organizations.

38. There appeared to be general support for the idea of
including the requirement of advance notice in article 3.
The main purpose of such notice should normally be to
enable the receiving State to put forward any objections
it might have to the composition of the special mission.
39. He was not urging that agrement should be required
in the case of the head of a special mission; that traditional
procedure for the acceptance of the head of a permanent
mission was incompatible with the requirements of
modern life. He merely wished to point out that provision
should be made for the consent of the receiving State.
Such provision would be in conformity with the usual
practice of States, since it was customary for the two
States concerned to agree not only on the sending of the
mission but also on its composition.

40. Mr. TSURUOKA agreed that the current practice
of States must be taken into account; but the Commission
should not forget that the purpose of its draft was to
facilitate relations between States by means of special
missions, so that it could go somewhat ahead of practice
in order to bring about development in international law.
41. His position was very close to those of Mr. Yasseen
and Mr. Castaneda, namely that both the freedom of
choice of the sending State and the will of the receiving
State must be respected, since the special mission's
success depended on collaboration between those two
States. In that sense, prior notification of the composition
of the special mission by the sending State to the receiving
State was very useful. Since such notification was not
mandatory, article 3 as it stood, even if it was regarded
as a residual rule, gave the impression that the sending
State had freedom of choice but that, unless otherwise
agreed, the receiving State had no say in the special

6 See United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 83.
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mission's composition. The Commission should therefore
take another careful look at the wording of the article.
42. With regard to the substance, prior notification was
necessary; it implied that the receiving State was entitled
to negotiate with the sending State on the composition
of the special mission. The psychological factor noted by
Mr. Yasseen and Mr. Castaneda was important, for a
refusal was far less serious before an unacceptable person
arrived than when he was already there.
43. In short, it was a question of striking a balance
between the rights of the sending and those of the
receiving State.

44. Mr. ALB(3NICO said he agreed with those members
who had urged that the draft articles should conform as
closely as possible to the terminology used in international
conventions dealing with similar subjects. In that con-
nexion, the four Conventions on the law of the sea signed
at Geneva in 1958 could serve as a pattern.
45. With regard to the initial proviso "except as other-
wise agreed", he favoured a general clause, placed at the
end of the draft and providing that, except in the case of
certain specified articles, all the provisions of the draft
could be set aside by special agreement.
46. Referring to the question of the consent of the
receiving State, he pointed out that there was a great
difference between a refusal of agrement and a declaration
that a person was non grata. A State would refuse
agrement on grounds connected with the previous
activities of the diplomatic agent concerned. A declaration
that a diplomatic agent was persona non grata, on the
other hand, would be based on the agent's activities
after he had entered upon his functions in the receiving
State. He could not, therefore, agree with the statement
in paragraph (3) of the commentary to article 3 that the
interests of the receiving State were "safeguarded by
article 4 (persons declared non grata or not acceptable)".
It would be invidious to place the receiving State in the
position of having to resort to a declaration that the head
of mission was persona non grata, when the real situation
was completely different. Besides, such a declaration
might be unnecessarily prejudicial to the diplomatic
agent concerned.

47. In the circumstances, consideration should be given
to the suggestion that some provision should be made for
the prior consent of the receiving State. He himself had
not arrived at a definite conclusion on that point, but
thought that Mr. Ago's suggestion should be carefully
weighed.

48. Mr. REUTER said that the debate had taken a
course that challenged the very principle of the convention
on special missions. If the Commission only meant to
lay down optional or residual rules, and if those rules were
the same as those of the Vienna Convention on Diplomatic
Relations, there was no point in drafting a convention
at all. If the Commission meant to lay down rules differing
from those of the Vienna Convention, they were bound
to be more flexible rules. The sole purpose of article 3 was
to deal conveniently with cases for which States had made
no provision by mutual agreement. The article might
perhaps be drafted quite differently, in some such words

as: "The sending State may appoint... in accordance with
the terms of the agreement establishing the mission.
If the agreement does not designate those persons, the
sending State shall notify their names as soon as they are
appointed". Before one State could send a special
mission to another State, there had to be an agreement;
but that agreement might not specify the persons,
especially if it concerned one of the countless special
missions sent to settle, for instance, minor technical or
cultural matters. In general, States displayed good faith
in minor matters. Accordingly, if the agreement did not
specify the persons, the sending State could be trusted to
appoint persons acceptable to the receiving State;
otherwise it was bound to run into trouble.

49. Mr. RAMANGASOAVINA noted that the Com-
mission accepted the principle that the sending State
might, by virtue of its sovereignty, freely appoint the
head and members of the special mission as well as its
staff. The notification provided for in the United States
proposal seemed to him essential, if only to enable the
receiving State to make an informed choice of the persons
who were to negotiate with the members of the special
mission.

50. On the other hand, the prior consent clause gave
rise to difficulties, for the receiving State might use it to
interfere in the domestic affairs of the sending State;
it would, therefore, be preferable merely to provide for
advance notice. To declare a person non grata or not
acceptable might be a suitable procedure in the case of
permanent diplomatic missions. For special missions,
however, the system should be more flexible, and the
Commission might, without departing from the Vienna
Convention, leave the receiving State the right to refuse
at any time to recognize a person as the head or a member
of a special mission by notifying the sending State of its
wishes, without having recourse to the clause concerning
persons declared non grata or not acceptable.

51. Mr. BEDJAOUI agreed with Mr. Reuter that,
subject to a few changes, the text of the article might be
referred to the Drafting Committee.
52. The Special Rapporteur had skilfully avoided a
number of pitfalls and kept the balance between the rights
of the sending State and those of the receiving State,
while taking into account the comments made by members
of the Commission.
53. The "prior consent" formula was not very satis-
factory; all the Commission need do in order to solve
the problem was to agree that the sending State should
give the receiving State advance notice of the composition
of the special mission. The receiving State was forearmed
against any risks presented by the freedom of choice
allowed to the sending State, since the Special Rapporteur
had listed in paragraph (4) of the commentary all the
courses open to the receiving State if it sought to limit
that freedom of choice.

54. The Drafting Committee would be able to put the
text of the article into final form, taking into account
the comments made by members of the Commission;
it might, in particular, consider Mr. Ushakov's sugges-
tions regarding the initial proviso.
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55. Mr. AGO said that he would not like the Com-
mission to misunderstand what he had meant by the
term "agrement" which he had used in his first statement.
That word should be understood to mean "consent";
it might even be provided that if, within a reasonable
period, the receiving State made no objection to the
appointment of a person as the head or a member of a
special mission, its consent would be presumed. However,
it was out of the question for the receiving State to be
left with no way of objecting to the sending of certain
persons other than the very serious procedure of declaring
a person non grata on his arrival in its territory. In any
case, that procedure had nothing to do with the "prior
consent" clause and its purpose was different.

56. There would be no point in a notification procedure
which consisted merely of informing the receiving State
of the composition of the special mission without giving
it any possibility of raising objections; for those reasons,
he did not think it would be satisfactory merely to com-
bine the provisions of article 4, concerning persons
declared non grata, with the "advance notice" clause.

57. Mr. EUSTATHIADES said the Commission was
justified in supposing that the sending State and the
receiving State would in each case proceed by way of
special agreement. If there was in addition a convention
giving a State the option of refusing to recognize a person
as the head or a member of a special mission, all diffi-
culties would be removed.

58. In his view, therefore, article 3 should be drawn up
in fairly flexible terms, without superfluous detail.
He accordingly suggested that the words "Except as
otherwise agreed" should be deleted but that both article 3
and article 8 should specify that the receiving State
should be notified in time for it to express a refusal if it
so wished. The second sentence of the article might well
be deleted and, if a disagreement arose between the two
States concerned, the provisions of article 4 would come
into play. However, it would be preferable to deal with
that point through some more flexible procedure than
that of declaring a person non grata or not acceptable.

59. Mr. USTOR said that in his view the decision on
whether or not to retain the phrase "except as otherwise
agreed" should be held over until the Commission had
disposed of all the other articles. The decision would
depend on the proportion of articles containing dispositive
rules.

60. Like Mr. Ushakov, he questioned the need for the
second sentence of article 3.
61. Although the system of notification and agrement
was accepted by States in principle, the Commission
should consider something more flexible.

62. Article 3 covered three points that were also dealt
with in the Vienna Convention on Diplomatic Relations,
namely the question of the agrement, the accreditation
of the head of a mission and the appointment of its
members. In the case of permanent missions, accreditation
was effected by a special procedure of nomination by
the Head of State or the Minister for Foreign Affairs of
the sending State and acceptance by the Head of State
or Ministry for Foreign Affairs of the receiving State.

A less formal procedure was allowed in the case of special
missions, and the head of the mission did not have to be
nominated by the Head of State or Minister for Foreign
Affairs. That point needed some explanation in the
commentary.

63. Mr. BARTOS, Special Rapporteur, observed that
the ideas embodied in the draft article or the commentary
did not necessarily reflect his own views; in some cases he
had deferred to the wishes expressed by the majority.

64. Some members of the Commission seemed to be
under the impression that it had decided in advance that
all the rules it adopted would be residual rules, but in
reality it would not decided until the end of its work
which were compulsory provisions, and which were
residual rules. As the Commission would remember,
he had proposed that it should accept the idea that the
rules on the legal status of special missions should in
principle be compulsory, but that provision might be
made for derogating from them, supplementing them or
adapting them through bilateral or multilateral agree-
ments.7

65. He would have no objection to arranging the articles
in a more logical order, but the Commission had sug-
gested to the General Assembly, and the Assembly had
agreed, that the Commission should decide upon the
order of the articles at the end of its work.

66. Some Governments had requested that prior consent
should be mentioned in article 3, and the Drafting Com-
mittee had added the second sentence of the draft article.
Like Mr. Reuter, he considered that sentence unnecessary,
and he agreed that it would be better if the article were
drafted as a single sentence.

67. He agreed with Mr. Ago and Mr. Ramangasoavina
that the United States proposal concerning advance
notice, a proposal which Mr. Ushakov had also approved,
should be taken into consideration. Mr. Ago's suggestion
that consent should be presumed if the receiving State
made no objection within a reasonable period was
particularly sound; it opened the way for discreet negotia-
tions between Ministries of Foreign Affairs with a view
to replacing a particular member of a special mission.
He therefore wished to change the position he had taken
at the previous meeting;8 instead of amending article 8
on the lines proposed by the United States, he agreed to
that amendment being applied to article 3.

68. Prior consent was not required in practice so far as
special missions were concerned. In certain cases States
concluded special agreements; in other cases provision for
the sending and reception of special missions was made in
treaties—for example, concerning frontier disputes—that
laid down the conditions under which such missions
would perform their functions.

69. With regard to what Mr. Ushakov had said, it should
be noted that article 7 of the Vienna Convention on
Diplomatic Relations dealt solely with the staff, whereas
draft article 3 concerned the mission as a whole.

7 See document A/CN.4/194/Add.2, paragraphs 5 and 6 of the
Special Rapporteur's comments on article "Y".

8 Para. 99.
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70. He saw no reason why the United Kingdom proposal
should not be mentioned in the commentary, but he must
point out that in practice commentaries were rarely
consulted; they were largely unknown except to professors
of international law and the legal advisers of ministries.

71. In paragraph (4) of the commentary to article 3,
the words "de facto" had been inadvertently omitted;
they should appear in the first sentence after the words
"can limit".

72. Mr. ROSENNE congratulated the Special Rappor-
teur on an enlightening report which would simplify
the Commission's task.

73. As the text now stood, the logical arrangement of
the articles was disrupted by articles 5 and 7. The Com-
mission should logically deal firstly with the appointment,
composition and size of a special mission, secondly with
the question of notification to the receiving State, and
thirdly with the reaction of that State.

74. In reading the report, he had been disturbed by the
reference to certain provisions being compulsory, as
that was not in conformity with the Commission's
decision on the draft articles on the law of treaties. Nor
was he able to subscribe to the views expressed at the
meeting about jus cogens and jus dispositivum.

75. The CHAIRMAN, speaking as a member of the
Commission, said that, as he had already indicated at
the previous meeting, the departure from the order
followed in the Vienna Convention had rendered the
articles less intelligible. The provisions on the sending of
the same special mission to more than one State and on
the sending of the same special mission by two or more
States (articles 5 and 5 bis) ought to precede the provisions
on the composition of a special mission. Article 7 was
also out of place.
76. In its desire to depart from the provisions of the
Vienna Convention concerning agrement as being too
formal and inflexible for special missions, the Commission
had combined the provisions concerning consent and
those concerning the freedom of the sending State to
appoint members of the mission. However, the elements
of agrement had not been altogether eliminated from
article 3. If the Commission accepted Mr. Ago's proposal
for the addition of a clause stipulating that, if no objection
was made within a reasonable period the consent of the
receiving State should be presumed, it would have to
decide whether such a provision was to apply only to
the head of a special mission or to all its members. If the
former, then the article would come close to the parallel
'provision in the Vienna Convention without the formal
requirement of agrement. The present position of article 4,
in which the element of consent had been retained, might
lead to misunderstanding and it would be preferable
to revert to the order of the Vienna Convention.

77. Speaking as Chairman, he said that there seemed to
be a strong feeling in favour of postponing the decision
on retaining the proviso "except as otherwise agreed"
until a later stage in the discussion. There was also general
agreement on the need to avoid using terms in a different
sense from the Vienna Convention. It had been rightly
suggested that if the article referred to a State's right

freely to appoint the members of a special mission, a
reservation must be made in respect of certain articles
which undoubtedly placed restrictions on the appointment
of members. He believed it was the consensus of opinion
that notification was necessary in order to give the
receiving State an opportunity to object.

The meeting rose at 1.5 p.m.

902nd MEETING

Thursday, 18 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castaneda, Mr. Castren, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 3 (Appointment of the head and members
of the special mission or of members of its staff) [8]
(continued)l

1. The CHAIRMAN invited the Commission to
continue its consideration of article 3. It would first have
to decide whether the article should be confined to the
head of the special mission or should deal with all its
members and staff. If an article on the lines advocated
by Mr. Ago2 were approved, then another article would
have to be drafted concerning the power of the sending
State freely to appoint members of a special mission.

2. Mr. BARTOS, Special Rapporteur, suggested that
the Commission consider the case of the head and
members of the special mission separately from that of
the staff of the mission. In most instances the head and
the members of the mission were virtually on an equal
footing, since both were called upon to take part in
negotiations; the provision concerning prior notification
should therefore apply to the members as well as to the
head. The situation of the staff might be covered in a
new article.

3. Mr. AGO said that when, at the previous meeting, he
had discussed the problem of notification and absence of
objection he had been thinking only of the head of the
special mission; but, after listening to the Special
Rapporteur, he was wondering whether the same rule

1 See 900th meeting, para. 94.
2 See 901st meeting, para. 55.
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should not be applied to the members of the special
mission as to its head. The Commission should however
be careful not to be too strict and not to extend the scope
of the rule to too many persons.

4. In any case it would have to devote another article
to the staff, and perhaps to the members too, if it decided
to place them in the same category with regard to notifi-
cation and absence of objection. The best plan would
be to follow the order of the articles of the Vienna Con-
vention on Diplomatic Relations, and lay down first the
provisions concerning the head and principal members
of the mission, including those concerning nationality
problems dealt with in article 14; then those concerning
freedom to appoint the head and members of the mission;
and finally those contained in article 4.

5. Mr. CASTREN said that there was no disputing
the right of the sending State to choose the head of the
special mission and its members as well as its staff.
The words "Except as otherwise agreed " should therefore
be deleted, as several members of the Commission had
already suggested. There was no need to include in article 3
any other reservations, apart, perhaps, from those
concerning the nationality of the members of the special
mission, a matter dealt with in article 14.

6. On the other hand, the declaration that persons were
non gratae or not acceptable and, probably, the limitation
of the number of staff were separate problems which
did not usually arise until the special mission had taken
up its functions.
7. Furthermore, as article 1 expressly provided, a State
was not obliged to receive a special mission from another
State. It was therefore unnecessary to specify in article 3
that the composition of the mission might require the
consent of the receiving State, whatever form such
consent might take.

8. At the previous meeting the Commission had
discussed the question of agrement of the head of the
special mission; it had formed the opinion that mere
consent would be enough, and had ultimately accepted a
presumption of consent. That made a considerable
difference in the points at issue. In his view, the interests
of the receiving State would be adequately safeguarded
if the Commission adopted the United States proposal
that the receiving State should be given prior notice of
the composition of the special mission; that State would
then be in a position to take action in the exceptional
case where the head or a member of the mission or a
member of the mission staff turned out to be someone
personally unacceptable or where it wished to set limits
to the numerical strength of the special mission.

9. The Commission should not complicate the problem
by adopting detailed rules applicable to the head of the
special mission or to the other persons attached to it.
Since the receiving State could indirectly influence the
composition of the special mission, he proposed that the
second sentence in article 3 be deleted in order to avoid
placing undue emphasis on the sending State's freedom
to choose the members and staff of the special mission.

10. Mr. USHAKOV said that he had given a great deal
of thought to the suggestions made by the Chairman at

the previous meeting. In the absence of a written text,
however, he could pass no final opinion on them.
11. All members of the Commission acknowledged that
notification was necessary to enable the receiving State
to decide its attitude before the special mission arrived.
But notification was not indispensable, for instance where
a special mission was led by the Prime Minister or the
Minister for Foreign Affairs, for then there was every
reason to suppose that the Minister would make his
own choice of members for the special mission. The
Commission should therefore adopt a fairly elastic
formula.

12. Mr. Ago's suggestion regarding a clause on absence
of objection was useful and could be mentioned in the
commentary to the article rather than in the text.

13. The CHAIRMAN said he should make it clear that
he had not made any proposal. He had intended merely
to draw attention to certain points.

14. Mr. TAMMES, on the question whether the
receiving State's consent was needed for members of the
mission, said that preliminary talks or negotiations
usually covered the competence and size of the special
mission, its head, the facilities for the performance of
its functions and its classification in the sense of the draft
articles. In addition, the membership of the mission was
discussed without any formal agreement being necessary
on the part of the receiving State. That was the view of the
Netherlands Government as indicated in paragraph 7
of its written comments (A/CN.4/193). A parallel
provision appeared in article 19, paragraph 4, of the
Vienna Convention on Consular Relations, which in
some respects was more relevant to special missions than
the Vienna Convention on Diplomatic Relations.

15. Mr. YASSEEN said that the Commission should
take a decision on the substantive points at issue before
referring the article to the Drafting Committee.

16. The sending State appointed the head and members
of the special mission by a unilateral act; the receiving
State might, in the view of some members of the Com-
mission, have the right, not to appoint, but to accept a
member of a special mission as an interlocutor and
permit him to enter its territory. Notification was an
essential formality if difficulties were to be avoided, but
it was sufficient. It need not be a formal procedure; if a
State knew the composition of a special mission in
advance, that was all it required in order to exercise its
right to admit or refuse to admit a person to its territory.
That formality was all the more necessary when most
countries were abandoning the visa system.

17. The course suggested by Mr. Ago seemed likely to
cause difficulties, as it would give the impression that the
receiving State had some right to participate in appoint-
ments, whereas it could only express its acceptance or
refusal. Consequently, in his opinion, the provision
concerning prior notification should appear, not in article
3, which dealt with the appointment of the head and
members of the special mission, but in article 4, in order
to stress the link between prior notification and the
recognized right of a State to admit or refuse to admit a
person to its territory.
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18. With regard to the distinction drawn, for purposes of
prior notification, between the head, the members and the
staff of the special mission, he thought the Commission
might omit mention of the staff, who in any case played
only a minor role in the performance of the special
mission's functions.

19. Mr. ROSENNE said that the only real problem was
to find the proper balance between the rights of the
sending and of the receiving State and to maintain the
flexibility required because of the great variety of special
missions. The matter was largely one of drafting and the
article could be referred to the Drafting Committee, which
might decide to divide the article into two parts and
rearrange some of the subsequent articles.

20. Mr. KEARNEY said that notification served not
only to enable the receiving State to express its dissatis-
faction with the appointment of the head or individual
members of a special mission, but also to enable the
receiving State to carry out certain administrative obli-
gations such as assisting, if required, in providing the
requisite accommodation. It was therefore highly desirable
for the notification to include all members and staff of a
mission.

21. Mr. USTOR said that practice regarding notification
varied widely and sometimes the composition of a special
mission only became known to a receiving State after its
arrival. In other cases all the details were made known
in the course of the preliminary negotiations. The question
was whether or not to require the parties to submit in
advance a list of members of the mission in all cases. In
his opinion the matter could be left to the discretion of the
receiving State, which could ask to be notified in advance
so as to be able to express its views on the composition
of the mission.

22. Mr. EUSTATHIADES said he agreed with Mr.
Castren and Mr. Yasseen. The Commission seemed to
be in favour of accepting prior notification, a formality
whereby, as Mr. Yasseen had said, difficulties could be
avoided, but it was still important that notification should
be given in good time, whenever possible.
23. With regard to the appointments to be covered by
notification to the receiving State, the rule should apply
to the head and principal members of the special mission;
appointments to technical or subordinate posts could
not be expected to provoke any reaction on the part of
the receiving State.

24. Mr. ALBONICO suggested that article 3 might be
drafted to read more or less: "The sending State shall
freely appoint the head of the special mission and its
members as well as its staff but shall give prior notification
thereof to the receiving State".

25. Mr. AGO said he feared that, in the course of the
debate, some confusion had arisen between two separate
problems: that of a discreet communication in advance by
the sending State to the receiving State to make sure that
the latter would not object to the appointment of a
particular person, whose inclusion would interfere with
the performance of the special mission's task; and that
of the later notification of the full membership of the

special mission for quite another purpose, namely, that
of the privileges and immunities to which they would
be entitled.
26. Since the Special Rapporteur had already laid down
a notification procedure in article 8, it would perhaps be
better to restrict the use of that term to article 8, and to
use in article 3 some such wording as: "The sending State
shall appoint the head of the special mission and its
members as well as its staff, but shall first make sure that.
the names of these persons will not meet with any objec-
tion which might hamper the performance of the special
mission's task".

27. Mr. TSURUOKA said that the Commission was
trying to define the conditions best calculated to enable
special missions to perform their tasks; it wished to make
the procedure of sending and reception as simple as
possible. If the special mission was of exceptional impor-
tance the procedure was bound to be somewhat burden-
some but the Commission should take care to avoid
going too far in either direction.
28. Notification should be provided for, in his opinion,
not only in article 8 but also in article 3, on the under-
standing that in article 3 the notification would not be
formal. Since it was for the sending State to appoint the
members of the special mission, and since its choice was
open to objection by the receiving State, the consent of the
receiving State, or at least the absence of objection on
its part, was essential. The Commission might therefore
ask the Drafting Committee to state in the text of the
article that a simple form of agreement sufficed; in his
opinion, that would meet both requirements.

29. Mr. REUTER said that, as was inevitable, the
Commission had passed on from article 3 to consider
articles 4, 5 and 8; as it turned out, the discussion had
been very useful. Members had reached agreement on a
number of points. He would like to see a simple, balanced
and flexible article for article 3, but it should not be
allowed to swallow all the substance of the other articles.
To arrive at the simplest possible text, the Commission
should of course provide that it was the sending State
which appointed the head of the special mission and its
members as well as its staff; but it should also provide
that the appointments were to be made under the con-
ditions laid down in the agreement in virtue of which the
mission was established. In many cases that agreement set
numerical limits and even designated the persons who
were to be members of the mission; in such cases it would
be superfluous to require prior notice. And in the most
difficult cases, the parties took care to agree in advance
on the composition of the special mission. In his view,
therefore, the second sentence of article 3 need only
provide that: "The receiving State shall be informed of
the composition of special missions".

30. Psychological considerations prompted the question
whether it was also necessary to provide that the receiving
State should communicate its acceptance or objection.
There would be no difficulty in including such a provision
in article 3, but it obviously applied not only to the head
of the special mission but also to the members; the
problem of the staff might be considered later.
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31. The Commission should refer article 3 and the
articles following it—especially article 8, which dealt
expressly with notification—to the Drafting Committee.
Notification was a complex problem; it was necessary to
decide what the nature of the notification should be and
what time-limit should be set for its transmission, and
the Commission would do well to take up the other draft
articles without delay.

32. Mr. KEARNEY said that, although article 8 laid
down requirements concerning notification, nothing was
stipulated about its timing. In his opinion it must be made
in advance of the arrival of the mission.

33. Mr. BARTOS, Special Rapporteur, said that the
sending State's freedom of choice in appointing the head
and members of a special mission was often limited in
practice, for it might be bound by a special agreement to
appoint persons belonging to certain categories. For
example, conventions on the settlement of frontier
incidents included a clause under which each State
appointed to the mission set up to investigate such
incidents an examining magistrate, service officers and a
physician; freedom of choice was thus exercised only
within the limits of certain categories of persons. The
same applied to meetings of ministers for foreign affairs
or their deputies, where the freedom of choice was limited
by a prior agreement. The principle, then, was that States
had complete freedom of choice, but exceptions could
be made.
34. So far as the prerogatives of the head and members
of special missions were concerned, the practice of the
Scandinavian countries was that such missions were
composed of members of the legislature belonging to
various parties, and that the head of the special mission
could take no decision in which the members did not
participate, inasmuch as the credentials were issued
collectively. Where special missions were of some
importance, the United Kingdom Government included
Opposition Members of Parliament among the members
of the mission; so that it was hard in practice to
distinguish between "principal members" and "ordinary
members" of a special mission. In fact, even when such
special missions included civil servants, the credentials
issued were sometimes collective.

35. With regard to the problem of notification, it seemed
to him that the word "notice", which was used in the
United States proposal (A/CN.4/193) might be confusing;
he suggested that the word "information" be used
instead. Such an information procedure was justified not
only on political but also on practical grounds. His
experience as legal adviser to his country's Ministry of
Foreign Affairs showed that, when a special mission was
composed of only one person, the practical problem
was easy to solve but that, when it had several members,
difficulties arose, and that was where the procedure of
advance information proved extremely useful.
36. Referring to Mr. Ushakov's comments, he said that,
where a special mission was led by the Prime Minister
or the Minister for Foreign Affairs, the receiving State
had to be given very detailed information to enable it to
take all necessary measures, especially security measures.
The United States even had a special service that escorted

special missions on their travels. The purpose of advance
information, therefore, was not merely to enable the receiv-
ing State to register its objections, but also to help it to
discharge its duties as host country.

37. He was obliged to reconsider his favourable view
of the absence of objection clause advocated by Mr. Ago,
for he feared that such a provision might incline govern-
ments to raise objections too readily.

38. Mr. Eustathiades had rightly observed that the
notice—or information—would have to be given, not
merely in advance, but as far in advance as possible; the
Drafting Committee might make that clear in the text
of the article.

39. Members seemed to be agreed on the main points
and in his opinion, the article could be referred to the
Drafting Committee. He suggested that the Commission
examine each of the succeeding articles separately, except
articles 5 and 5 bis, which could be taken together.

40. Mr. ALB(3NICO said that, after consulting Mr. Ago,
he wished to propose a different text for article 3, reading:
"The sending State shall appoint the head of the special
mission and its members as well as its staff, but shall
first ascertain that the persons chosen will not meet with
objection from the receiving State".

41. Mr. BARTOS, Special Rapporteur, said that the
procedure instituted under the "absence of objection"
rule advocated by Mr. Ago would involve having to
obtain evidence of the absence of objection, which would
take several months, and delay the special mission
accordingly.

42. Mr. EL-ERIAN said he hoped that the Drafting
Committee would take into account his suggestion that
the provisions of article 3 be made subject to article 5,
which gave the receiving State the right to object to the
appointment of certain members, and to article 14,
which dealt with the nationality of the head and members
of the special mission.

43. The CHAIRMAN said it was difficult to form a
clear opinion on the article until the Drafting Committee
had submitted a new text. However, the general conclusion
seemed to be that the procedure of notification should
not be too formal. It was necessary to keep in mind that
article 3 dealt with notification from a rather different
point of view from article 8, which was intended to cover
administrative arrangements. The main purpose of
article 3 was to give the receiving State an opportunity
of objecting to appointments.

44. Articles 3 and 4 dealt with entirely different matters,
the latter being designed to meet the case when the receiv-
ing State wished to withdraw the consent it had previously
given. The two articles should not be too closely linked.

45. He suggested that article 3 be referred to the
Drafting Committee for redrafting in the light of the
discussion.

It was so agreed}

3 For resumption of discussion, see 926th meeting, paras. 50-66.
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ARTICLE 4 (Persons declared non gratae or not acceptable)
[12]

46. Article 4

Persons declared non grata or not acceptable

[12]

1. The receiving State may, at any time and without having
to explain its decision, notify the sending State that the head or
any other member of the special mission or a member of its staff
is persona non grata or not acceptable.

2. In any such case, the sending State shall either recall the
person concerned or terminate his functions with the special
mission. If the sending State refuses to carry out this obligation,
the receiving State may refuse to recognize the person concerned
as the head or a member of the special mission or as a member
of its staff.

47. The CHAIRMAN invited the Commission to
consider article 4, the Special Rapporteur's proposals
for which were contained in paragraph 13 of his comments
on that article in his fourth report (A/CN.4/194/Add.l)
and in paragraphs 1 and 2 of his additional comments
on article 4 in document A/CN.4/194/Add.3.

48. Mr. BARTOS, Special Rapporteur, said the Belgian
Government and the Israel Government had proposed
that the words "as appropriate" should be inserted at
the end of the first sentence in paragraph 2. He had no
objection to that proposal, for the two cases were distinct.

49. He did not entirely understand the Yugoslav
Government's comment (A/CN.4/188). His own view was
that the receiving State was entitled to declare a person
non grata or not acceptable even if it had given by prior
agreement its acceptance of that person's appointment.
The State could avail itself of that discretionary power at
any time, even without explaining its decision.

50. The Turkish representative in the Sixth Committee
had expressed the view that the right to declare a person
non grata or not acceptable should not apply to special
missions.4 That view was open to discussion in connexion
with delegations to international organizations or to
conferences convened by such organizations, but the right
to question should be preserved in connexion with special
missions, whose function was essentially to settle bilateral
relations.

51. He had already replied, during the discussion of
article 3,5 to the Netherlands Government's comments
(A/CN.4/193) relating to articles 3 and 4. He was still
convinced that in those articles the Commission should
keep very closely to the rules laid down in article 9 of the
Vienna Convention.

52. The Government of Canada made no objection to
the right to declare a person non grata or not acceptable,
but raised the question of the time-limit by which the
person concerned must leave the territory of the receiving
State, and of the penalty to be applied if that time limit
was exceeded. Article 4 as it stood was silent on that
point. The Commission might adopt the expression
"within a reasonable period", which was used in article 9
of the Vienna Convention. The term was vague, but it did

have some meaning. In practice, it meant that the person
was not obliged to leave the country immediately, but
was given time to make arrangements for his journey and
to hand over his functions.

53. For the time being he would pass over the question
raised by the Chairman at the 900th meeting6 concerning
the right place for articles 3 and 4. The order suggested
by the Chairman was logical, but the Commission would
deal with that question after it had examined all the articles
concerning the persons composing the special mission.

54. The Commission should refer article 4 to the
Drafting Committee to consider whether the wording
should be brought even closer to that of article 9 of the
Vienna Convention.

55. Mr. KEARNEY said that, at the previous meeting,7

Mr. Eustathiades, during the discussion on article 3,
had suggested adopting a flexible approach which would
involve dropping the reference to persona non grata from
article 4. He supported that suggestion so far as members
of special missions were concerned; the formula "not
acceptable" was quite sufficient.

56. Mr. ROSENNE said he found the Special Rap-
porteur's proposals for article 4 generally acceptable.

57. On reflection, he favoured the retention of the
reference to persona non grata. The use of that expression
was connected with the question of accreditation, while
the use of the term "not acceptable" was not connected
with accreditation.

58. He could not support the Canadian Government's
proposal to lay down a maximum duration for the period
for leaving the receiving State. The position was that,
when a person ceased to be recognized by the receiving
State as a member of the special mission, by application
of the provisions of article 4, the person concerned lost
his status. The timing of his departure was an extremely
delicate matter and, under general diplomatic law, there
was no recognized time-limit. Cases had occurred in
which a considerable time had elapsed before the actual
departure. In the circumstances, he felt it would be most
unwise to attempt to tie the hands of States in the matter.

59. Mr. USHAKOV said that the drafting of article 4
would depend largely on what the Commission decided
with regard to the draft provisions concerning so-called
high-level special missions. Rules 2, 3 and 4 of the draft
provisions specified in their respective sub-paragraphs (b)
that, when a Head of State, Head of Government or
Minister for Foreign Affairs visited another State as head
of a special mission, he could not be declared persona
non grata. If the Commission decided not to prepare
separate draft provisions concerning high-level missions,
it would have to supplement article 4 with clauses pro-
viding for exceptions in those specific cases. He therefore
proposed that the Commission defer the final drafting
of article 4 until it had decided whether or not to prepare
draft provisions concerning high-level special missions.

4 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 847th meeting, para. 24.

5 See 900th meeting, para. 98.

6 Ibid., para. 100.
7 Para. 58.
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60. Mr. AGO said he supported Mr. Ushakov's
proposal.

61. There was a difference between declaring a person
non grata and declaring a person not acceptable. Under
the Vienna Convention, the head of the mission or any
member of the diplomatic staff could be declared persona
non grata, whereas any other member of the staff of the
mission could be declared not acceptable. If the Com-
mission abandoned that distinction in the case of special
missions, it might give the impression that such missions
were only of secondary importance. If, on the other hand,
the Commission meant to retain the distinction, it should
make it perfectly clear by specifying that the head or the
members of the special mission could be declared personae
non gratae and that the members of the staff of the special
mission could be declared not acceptable. In that respect,
therefore, the article should be more closely aligned with
the rules laid down in the Vienna Convention on Diplo-
matic Relations, as the Special Rapporteur had suggested.

62. Mr. CASTREN said that article 4 was satisfactory
subject to slight drafting changes on the lines suggested
by the Special Rapporteur and Mr. Ago.

63. The question raised by the Government of Canada
could be dealt with in the commentary. The opinion
expressed in that connexion by the Special Rapporteur
in his report (A/CN.4/194/Add.3) that a person declared
non grata should leave the receiving country immediately
after the notification unless the receiving State had
stipulated a time-limit, seemed rather too forthright. It
would be preferable always to allow such a person a
reasonable time, the length of which would vary from
case to case, as was done in the case of diplomats.

64. He supported Mr. Ushakov's proposal.

65. Mr. ROSENNE said that the purpose of the
expression "not acceptable" in article 4 was different from
that served by the same expression in the corresponding
article of the Vienna Convention on Diplomatic Relations.
The intention of the Drafting Committee and of the
Commission itself had been, as he recalled, to cover the
case in which a person was declared not desirable before
his arrival in the receiving State.

66. Mr. AGO replied that any such interpretation of the
term "not acceptable" would conflict with the terms of
the Vienna Convention on Diplomatic Relations. That
Convention made provision, in the last sentence of para-
graph 1 of its article 9, for declaring a person non grata
or not acceptable, according to the category to which the
person belonged, even before the arrival of that person
in the territory of the receiving State.

67. Mr. EUSTATHIADES said that he saw no need
to bring article 4 into line with the provisions of the
Vienna Convention concerning the declaration of persons
as non gratae. Under the Vienna Convention officials of
high rank could be declared personae non gratae, whereas
staff of lower rank were subject to a less serious form of
declaration as persons not acceptable. For special
missions the less serious declaration might suffice in all
cases, regardless of the person's functions and whether
he had or had not arrived in the receiving State.

68. Mr. BARTOS", Special Rapporteur, said that the
Commission would certainly have to take Mr. Ushakov's
proposal into account. A Head of State, a Head of
Government or a Minister for Foreign Affairs did not
forfeit his status by leading a special mission to a foreign
State. In contrast an ambassador, even if he had previously
held one of those high offices, lost his previous status
when he was appointed ambassador and was thus subject
solely to the rules governing diplomacy. If the Com-
mission decided not to prepare draft provisions concerning
high-level special missions, it would have to make an
exception to the provisions of article 4 for the case of a
Head of State, a Head of Government or a Minister for
Foreign Affairs acting as head of a special mission.

69. The distinction between persona non grata and a
person not acceptable was made in both Vienna Conven-
tions, in article 9 of the Convention on Diplomatic
Relations and in article 23 of the Convention on Consular
Relations. It was a formal, not a substantive, distinction.
The former notion had a long tradition behind it; the
latter was more modern. He was not therefore opposed to
Mr. Eustathiades's suggestion, which in a sense made for
more democratic treatment of special missions.
70. He accepted Mr. Castren's suggestion concerning
the question raised by the Government of Canada.
The Commission might state in the commentary that the
time-limit within which a person must leave the receiving
country was a practical question that depended on the
circumstances.
71. Article 4 could be referred to the Drafting Com-
mittee.

72. Mr. YASSEEN said he supported Mr. Eustathiades's
suggestion. His own impression had been that in the case
of special missions a persona non grata declaration could
be applied only to a person who had already arrived,
whereas a declaration that a person was not acceptable
could be applied to someone who had not yet arrived in
the receiving State. Since there was no substantive differ-
ence between the two declarations, the draft article could
be made less clumsy and easier to apply in practice by
keeping only one of them.

73. The CHAIRMAN said that the Commission could
now agree to the Special Rapporteur's proposal to refer
article 4 to the Drafting Committee, and accept Mr.
Ushakov's proposal that the text should be subject to
revision in the light of any decision the Commission
might take with respect to high level missions.
74. Speaking as a member of the Commission, he said
that no substantial reason had been put forward for
dropping the reference to persona non grata from article 4.
From the point of view not only of legal elegance but also
of the uniformity of the law, it was essential to adhere
as closely as possible to the language of the two Vienna
Conventions and he understood that to be the position
of the Special Rapporteur himself.

75. Mr. EUSTATHIADES said that the question also
had a historical aspect: a persona non grata declaration
was usually connected with the past general attitude of a
person serving in a general and permanent capacity.
In the case of a special mission, the receiving State might
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have reasons of some other kind for not accepting a
certain person: more particularly, reasons connected with
the performance of the special mission's task. In that
respect the Commission might perhaps be wise not to
put special missions, which were temporary and specific,
on the same footing as diplomatic or consular missions,
which were permanent and general.

76. The CHAIRMAN pointed out that no government
had raised that question.
77. If there were no further remarks, he would consider
that the Commission agreed to refer article 4 to the
Drafting Committee for consideration in the light of
the comments made during the discussion.

It was so agreed^

ARTICLES 5 (Sending the same special mission to more than
one State) [4] and 5 bis (Sending of the same special
mission by two or more States) [5]

78. Article 5 [4]
Sending the same special mission to more than one State

A State may send the same special mission to more than one
State. In that case the sending State shall give the States concerned
prior notice of the sending of that mission. Each of those States
may refuse to receive such a mission.

79. The CHAIRMAN invited the Commission to
consider article 5, the Special Rapporteur's proposals
for which were contained in paragraph 13 of the section of
his fourth report (A/CN.4/194/Add.l) dealing with that
article and in his additional comments on article 5 in
documents A/CN.4/194/Add.3 and A/CN.4/194/Add.5.
80. It would be appropriate for the Commission to
consider at the same time the Belgian Government's
proposal (A/CN.4/188) for a new article 5 bis reading:

"•Article 5 bis [5]

"Sending of the same special mission by two or more States

"A special mission may be sent by two or more States. In that
case, the sending States shall give the receiving State prior notice
of the sending of that mission. Any State may refuse to receive
such a mission."

81. In his fourth report (A/CN.4/194/Add. 1), the Special
Rapporteur did not advise the Commission to adopt the
Belgian proposal.

82. Mr. BARTOS, Special Rapporteur, said that
article 5 was to some extent based on article 5 of the
Vienna Convention on Diplomatic Relations. It often
happened in practice that a State sent the same special
mission to several different States—perhaps situated in
the same region—one after another. Formerly missions
of that kind had often been sent for purposes of protocol;
nowadays they were more often concerned with economic
questions, such as the purchase of commodities like
coffee or petroleum. In such cases disputes might arise
if the special mission, having concluded its business in the
first country or countries visited, decided against going
on to the others.

83. Several Governments—those of Sweden, the USSR,
the Ukrainian SSR, the Byelorussian SSR, the Netherlands
and the United States—considered the article superfluous.
84. The Belgian Government commented that article 5
was one-sided and proposed that the Commission should
draft a rule for the converse situation in which two or
more States, for reasons of economy, sent a joint special
mission to another State. That question was in fact dealt
with indirectly in article 6. He was nevertheless sub-
mitting to the Commission the article 5 bis proposed by
the Belgian Government.
85. He left it to the Commission to decide whether
article 5 should be retained or deleted. If article 5 were
deleted, article 5 bis would also have to be deleted.
Practice would seem to require that the question should
be settled; on the other hand, no purpose would be served
by proposing a rule which States would consider unneces-
sary.

The meeting rose at 12.55 p.m.

903rd MEETING

Friday, 19 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCl£

Present: Mr. Ago, Mr. Alb6nico, Mr. BartoS, Mr.
Bedjaoui, Mr. Castaneda, Mr. Castre"n, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

8 For resumption of discussion, see 926th meeting, paras. 67
and 68.

Other Business

[Item 8 of the agenda]
THIRD SEMINAR ON INTERNATIONAL LAW

1. The CHAIRMAN invited Mr. Raton (Secretariat) to
address the Commission on the subject of the Third
Seminar on International Law organized by the United
Nations Office at Geneva.

2. Mr. RATON (Secretariat) said that the third Seminar
on International Law would be held from 22 May to
9 June; there would be twenty-four participants. In
accordance with the wish expressed by the General
Assembly and the Commission, the geographical distri-
bution of the participants had been further improved, so
that Africa south of the Sahara would now be represented
by three participants, instead of one as at the second
Seminar, Latin America also by three instead of one,
and Asia by six instead of five; whereas western and
eastern Europe, on the other hand, would have only
seven and five representatives respectively.
3. The attendance of a larger number of nationals of
developing countries had been made possible by generous
gifts from the Governments of Denmark, the Federal



903rd meeting — 19 May 1967 39

Republic of Germany, Israel, Norway and Sweden;
the gifts, ranging from $ 1,000 to $ 1,500 had paid for
the award of fellowships. Finland had also offered a
fellowship but had laid down conditions which could
not be met in 1967; it was to be hoped that the Finnish
offer would be maintained for 1968.

4. As usual, the programme of the Seminar related to
the work of the Commission; it included the law of
treaties, on which the Chairman had agreed to discuss his
experience as Special Rapporteur; special missions;
relations between States and international organizations;
new questions concerning the law of the sea; and codifi-
cation in general. The programme had been expanded to
cover certain points examined by the Sixth Committee
of the General Assembly; for example, Mr. Tammes
would speak on fact-finding commissions and Mr. Ustor
on international trade law.

5. It was gratifying to see new members of the Com-
mission taking an interest in the Seminar. He appealed to
all members of the Commission, old and new alike, to
suggest lectures they would be prepared to give at future
seminars; for the Director-General of the United Nations
Office at Geneva, encouraged by the approval of the
Commission and the General Assembly, intended to
organize further seminars in the future. The success of
such seminars obviously depended on the co-operation
of members of the Commission, who provided the techni-
cal guidance; the responsibility of the United Nations
Office was limited to administrative matters.

6. The Seminar had no budget of its own, and it would
have been impossible to award fellowships without
financial assistance from Governments. In 1966 there
had been two fellowships for two participants, and in 1967
five fellowships would be shared among eight participants.
It was to be hoped that such financial aid would be
continued.

7. The CHAIRMAN said he could assure Mr. Raton
of the Commission's co-operation both at the present
session for the third Seminar and at future sessions for
other seminars and expressed the hope that the Com-
mission's discussions would prove of interest to the
participants in the Seminar.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

ARTICLES 5 (Sending the same special mission to more
than one State) [4] and 5 bis (sending of the same special
mission by two or more States) [5] (resumed from the
previous meeting)1

8. The CHAIRMAN invited the Commission to discuss
articles 5 and 5 bis which had been introduced by the
Special Rapporteur at the previous meeting.

9. Mr. ROSENNE said he questioned whether it was
in fact possible for the same special mission to be sent

to more than one State. Special missions were defined in
the introductory article 0 (Expressions used) (A/CN.4/
194)2 by reference to "the performance of a specific
task" and that element constituted an essential part of
the definition. The example had been given of a special
mission being sent successively to several States to
purchase coffee; however, the specific task would not
be the same, since the purchase of coffee from one State
was not the same task as the purchase of coffee from
another.

10. The Special Rapporteur recognized that the parties
would always be free to derogate from the provisions
of article 5, since among his conclusions (A/CN.4/194/
Add.l) was the statement "that the article is not of a
generally compulsory nature".

11. The Commission should give due weight to the
opinion expressed by the Governments of six countries—
Sweden, the USSR, the Ukrainian SSR, the Byelorussian
SSR, the Netherlands and the United States—representing
a wide spectrum of the international community, which
had urged the deletion of article 5. He did not believe
that the article added anything in substance to what was
already said elsewhere. The first sentence was already
covered by the provisions of articles 1 and 2; the second
sentence was covered by the whole concept of notification
and agreement that ran through the draft articles. So
far as the sending State was concerned, therefore, the
provisions of the article contained nothing new. As for
the receiving State, the third sentence was in fact covered
by the provisions of the draft articles as a whole.

12. Similar considerations applied to article 5 bis and
he concurred with the Special Rapporteur's conclusion
that the proposed new article was unnecessary.

13. His own general conclusion was that neither article 5
nor article 5 bis was necessary; the problems with which
the two articles dealt could be mentioned in the com-
mentary to article 1. It was essential to ensure that each
one of the articles of the draft was a rule of law and did
not involve the Commission in questions of protocol,
courtesy or the good conduct of political relations.

14. Mr. USHAKOV said that he had not yet made up
his mind whether article 5 was superfluous or necessary.
The crux of the article seemed to be the third sentence,
which provided that each of the States concerned might
refuse to receive such a mission. That rule, however,
was no different from the rule requiring the consent of
the receiving State, which had already been laid down in
article 1, paragraph 1. That suggested that article 5 was
superfluous.

15. He might be wrong, however. If the article proved
to be necessary, he would propose amending it to provide
that a State might send the same special mission to two or
more States unless one of those States objected. A similar
formula was to be found in article 6 of the Vienna
Convention on Diplomatic Relations.

16. Mr. BEDJAOUI said that he too had long been in
doubt about the value of article 5. There were many

1 See 902nd meeting, paras. 78 and 80.

2 Also printed in Yearbook of the International Law Commission,
1966, vol. II, document A/CN.4/189/Add.l.
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cases in which a State sent the same special mission to
several States; the specific circumstances had then to be
considered. Whether the mission was an itinerant eco-
nomic mission or a political goodwill mission, it could
be regarded as consisting of as many bilateral missions as
there were receiving States, on each of which an agree-
ment had to be concluded between the sending State
and the receiving State. It could also be maintained,
however, that the intention of the sending State was to
appoint a single mission to obtain a comprehensive view
of a particular problem.

17. Article 5 prompted two main considerations. First,
it was justified because it dealt with a new legal problem—
that of the relations, not between the sending State and
the receiving State, but among the various receiving
States. Difficulties could arise if the attitude taken by the
special mission in one of the States it visited was
displeasing to one of the other States in which it was
expected. Those difficulties were of an objective kind as
distinct from those dealt with in article 4, which were
subjective in that they concerned individuals.

18. Secondly, if article 5 were retained, the provision
concerning prior notice would have to be amplified.
As it now stood, article 5 merely required the sending
State to inform each receiving State individually. Such
bilateral notification would duplicate the notice which the
Commission had discussed in connexion with article 3.
If article 5 was to serve a real purpose, it should prescribe
multilateral notification, whereby each State would be
advised that the special mission was to visit certain other
States. The right balance had to be struck, however, and
the Commission might go too far if it required the sending
State to give notice not only of the composition of the
special mission but also of its purpose and of all the
details affecting it.

19. The contents of the notice should be defined in the
commentary. The Commission might also specify in the
commentary that any receiving State could withdraw its
consent if it was displeased at the attitude taken by the
special mission in another State.

20. Mr. BARTOS, Special Rapporteur, said that the
situation envisaged in article 5 was that of a special
mission appointed to deal with a question of collective
rather than bilateral diplomacy. The task of a coffee-
purchasing mission, for example, was to investigate the
market and compare the terms offered by various
countries.

21. Goodwill missions, of which there were many, also
raised questions of prestige concerning the order in which
they visited the receiving States. Again, the composition
of a special mission sent to several States could also
present problems in that the inclusion of certain indi-
viduals might please some States and displease others.

22. Mr. TAMMES said that if article 5 were deleted,
there would be no legal consequences. The acceptance
by each of the receiving States concerned of the multi-
lateral nature of the special mission would be a part of
their consent to receiving the special mission. That fact
explained why so many governments had expressed the
view that article 5 was redundant.

23. The position, however, was quite different in the
case of the new article 5 bis proposed by the Belgian
Government, which contained a necessary provision.
The proposed new article would have legal consequences;
it would cover a new situation which was not dealt with
anywhere in the draft articles. If article 5 bis were not
included and a dispute arose, it could be contended that
the draft articles did not apply to a situation such as that
envisaged by the Belgian Government. Argument by
analogy would not be enough.

24. The Commission should therefore consider whether
it wished to cover the situation to which the Belgian
Government had drawn attention. Personally, he thought
that article 5 bis should be included. Belgium, Luxembourg
and the Netherlands had had an excellent experience of
joint missions and in no case had he heard any suggestion
of inequality in the protection of the interests of the three
States, despite the differences in their size and strength.
The Belgian suggestion was probably inspired by the
encouraging experience to which he had referred.

25. Mr CASTREN said that six Governments had
proposed the deletion of article 5 and the Special Rap-
porteur had offered no opinion on the point. He personally
was in favour of deleting it, for the reasons adduced by
the Swedish Government: in particular, because the situa-
tion envisaged in the article was adequately covered by
article 1, paragraph 1. Furthermore, there was no
corresponding provision in the Vienna Convention on
Diplomatic Relations.

26. If the Commission decided to retain article 5, he
would propose that it should accept at least the Finnish
Government's suggestion (A/CN.4/193/Add.4) that the
scope of the article should be limited to the simultaneous
accreditation of one special mission to several countries.
As the Finnish Government pointed out, it was scarcely
relevant that the mission had previously functioned in
another country. In any case the last sentence of article
5 seemed superfluous, since article 1 of the draft already
required the consent of the receiving State to the sending
of a special mission.

27. Like Mr. Tammes, he agreed in principle to the
inclusion in the draft articles of the article 5 bis proposed
by the Belgian Government, although the Special
Rapporteur in his report (A/CN.4/194/Add.l) had
advanced certain arguments against the proposal.

28. In his own view, the adoption of such a provision
would be justified on several grounds. First, joint special
missions were already employed by States closely
associated with each other. Secondly, whereas article 5
had no equivalent in the Vienna Convention on Diplomatic
Relations, article 5 bis bore some resemblance to article
6 of that Convention. No risk or difficulty was involved
in adopting a provision of that kind, for the sending
States would be bound by the general rule to notify
or inform the receiving State in advance, and the
latter's consent was required in those circumstances as
well.

29. With regard to the wording of article 5 bis, he
proposed that the last sentence be deleted or replaced by a
reference to article 1, paragraph 1.
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30. Mr. YASSEEN said that article 5 emphasized the
organ rather than its function. The case envisaged was
that of a series of special missions which were timed
close together and which thus derived a distinctive charac-
ter from a certain unity of time.
31. He was not convinced that the article was superflu-
ous; on the contrary, he thought it introduced a new
feature. The notice provided for was not merely notice
of the composition and task of the special mission but,
first and foremost, notice that a special mission composed
of the same persons was to visit certain States. That was
a new rule and would be a useful means of averting
difficulties in relations between States. The fact that the
special mission was to visit a number of States was an
important factor which the receiving States needed to
know about in order to reach their decision. The essential
provision of article 5 was therefore the second sentence,
concerning notice. The last sentence really added nothing.
32. He might have occasion to express his views on
article 5 bis at a later stage.

33. Mr. EL-ERIAN said he supported the retention of
article 5. Those Governments that had proposed the
deletion of that article had not raised any objection to the
principles embodied in it; they had merely suggested
that it was unnecessary because its contents were, in
their view, already covered by other articles of the draft.

34. Personally he preferred not to attempt to read too
much into the provisions of article 1 but instead to retain
the express provisions of article 5. In practice, special
missions were sent more often than not without any
prior written agreement on all the points involved.

35. It was stated in paragraph (1) of the commentary
to article 5 that there was "no corresponding provision
in the Vienna Convention on Diplomatic Relations".
That statement was perhaps literally true but he must
point out that article 5, paragraph 1 of the Vienna
Convention on Diplomatic Relations read:

"The sending State may, after it has given due
notification to the receiving States concerned, accredit
a head of mission or assign any member of the diplo-
matic staff, as the case may be, to more than one State,
unless there is express objection by any of the receiving
States."3

36. It was not without interest to recall that the article
as thus adopted by the 1961 Vienna Conference differed
from the text of article 5 which the Commission had
adopted at its tenth session and which had been submitted
to the Conference. That article was confined to the head
of the mission and read:

" Unless objection is offered by any of the receiving
States concerned, a head of mission to one State may
be accredited as head of mission to one or more
other States. " 4

37. As a result of the discussions at the Vienna Confer-
ence the scope of that article had been broadened so as to

3 United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 83.

4 Yearbook of the International Law Commission, 1958, vol. II,
p. 90.

include not only the head of the mission but also its
members. It was clear therefore that article 5 of the draft
on special missions was in harmony with the 1961 Vienna
Convention. Its provisions were to some extent covered
by those of article 1; it was however desirable, in the
interests of the success of special missions and of the
promotion of friendly relations among States, not to leave
the rules in the matter to be inferred from article 1, but to
cover them by means of the express provisions of article 5.

38. Mr. AGO said that his first reaction on reading the
comments by Governments had been very similar to
Mr. Rosenne's. On reflection, however, he had come to
think that article 5 had some value after all.

39. The Commission's purpose in that article was to
legislate for two clearly defined situations. The first was
that a State wished to discuss a particular question with
several States and found it convenient to send to each
of them, in turn, a special mission composed of the same
individuals. In that case there were as many special
missions as receiving States; on each occasion, the
special mission was a bilateral mission, on which the
sending State and the receiving State must agree. A
difficulty might nevertheless arise, in that State B might
agree to receive a special mission from State A but might
very well be reluctant to do so if the special mission had
previously visited, or was subsequently to visit, State C
in order to discuss similar business. State B had therefore
to be notified that the special mission from State A was
also going to visit State C.

40. The second situation, perhaps occurring less often
but not to be neglected, was that a State wished to send
a special mission to a group of States, not one after
the other, but simultaneously. For example, an industrial
country, wishing to investigate the prospects for technical
assistance to a group of developing countries, would send
a special mission to the capital of one of those countries to
discuss the matter with that country and the other
countries at the same time; either some members of the
mission would visit the other countries, or the mission
would receive representatives of those countries at the
place where it had established its headquarters. Con-
versely, a developing country might, for instance, send a
special mission to Brussels to negotiate with the three
Benelux countries simultaneously. Such cases were really
more akin to the situation envisaged in the Vienna Con-
vention on Diplomatic Relations, which provided that
the ambassador to a given State could be accredited to
another State or States at the same time.

41. In order to cover all those possibilities it would be
useful to retain article 5, but it needed wording more
clearly. In particular, the notice referred to in the second
sentence should state that the special mission was to visit
several States in turn or simultaneously, and should
specify the States concerned. He supported Mr. Ushakov's
suggestion and thought the Drafting Committee would
be able to find a satisfactory formula.

42. Article 5 bis dealt with an entirely different matter,
namely, a joint special mission from several States.
He thought the Commission would do well to adopt the
Belgian Government's proposal and to embody it in a
separate article.
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43. Mr. CASTAftEDA said that he fully agreed that
itinerant special missions served a very useful purpose
and that they were very much used in State practice.
That type of mission gave rise to a number of special
problems, such as the order of the visits to the various
countries concerned, but it was doubtful whether there
was any call for a special legal regime that would justify
including in the draft a separate article on the subject.

44. He did not believe that the situation under discussion
raised any special legal problems. It had been pointed
out by Mr. Yasseen that the notification would, in such
situations, have a special purpose and serve to inform the
various receiving States of the fact that the same mission
would visit all of them successively. If the suggestion were
that the sending State should be under an obligation to
inform the various receiving States of that fact, he thought
it would be unwise to introduce a new rule to that effect.
Such special missions were of an extremely flexible
character and it was difficult to say in advance which
countries would be visited. Sometimes, the results
obtained in one country would affect the decision to send
the same mission to another country. In certain cases,
a special mission was sent to one group of countries and
another to a second group of countries and the two
missions afterwards joined forces for the purpose of their
subsequent work.

45. In view of the wide variety of situations to be
covered, he felt that it would be neither feasible nor
desirable to try to formulate a general rule in the matter.
Besides, article 5 as drafted did not contain any rule that
was not already included in other articles of the draft,
and it would be in accordance with the best methods
of legislative drafting to drop the article as unnecessary.
If, however, the Commission decided to retain it, no great
harm would be done.

46. With regard to the Belgian Government's proposal
for a new article 5 bis, it was important to note that the
proposed provision, unlike article 5, did contain a new
rule; it stated an exception to a general principle. However,
the situations which it was intended to cover were very
dissimilar and the problems to which they gave rise were
necessarily the subject of special agreement between the
States concerned. He was thinking, for example, of the
problems of precedence as between the various national
groups of a collective mission.

47. It would therefore be difficult to devise any rule but
if the Commission wished to include an article on the
subject, it should take a very general form and simply
state that there was no obstacle to the sending of a joint
mission by several States. Or the point could be dealt
with in the commentary to one of the earlier articles.

48. Mr. REUTER said that, in considering article 5,
it was important to distinguish three different factors:
the individuals composing the special mission, the
mission's task and the receiving States.

49. There were certainly many examples of special
missions composed of the same individuals and per-
forming the same task in several States; that task might
be, for example, to hold consultations on a general topic
concerning peace or international relations. That was a

clear case; as Mr. El-Erian had said, the draft articles
ought to include a specific provision on that point, by
analogy with the Vienna Conventions.

50. It was also possible, however, to envisage a slightly
different situation: that of a special mission, composed
of the same individuals, which visited several States
to perform related but not identical tasks, for instance to
purchase coffee in one State and oranges in another.
As to whether it could be maintained that only one special
mission was involved, his reply would probably be in the
negative, but the point was debatable.

51. In the third case, the task might be identical but the
individuals were different. There would undoubtedly be a
connexion between special missions so constituted, and
problems of susceptibility might arise among the receiving
States; the giving of notice to the States concerned would
help to solve those problems. If the Commission wished
to remind States of their duty to behave correctly towards
one another, it could draft article 5 in more general terms
and merely state that, if the task of the special mission
was connected with that of a similar special mission sent
to another State, the receiving State should be so advised.
Such a provision would of necessity be vague, but it would
have the merit of covering all possibilities.

52. He made no formal proposal and would abide by
the majority view, but he thought the Commission needed
to know exactly what it wished to do.

53. In the light of the discussion and of the Vienna
Convention on Diplomatic Relations, article 5 bis seemed
to him essential. With the efforts made towards regional
economic organization in Europe and Latin America it
had become a common practice for a group of States to
appoint a joint special mission to discuss particular
matters collectively. Such a special mission was sometimes
an organ or a representative of a joint organization;
if the task to be performed went beyond the competence
of that organization, the mission had to be authorized
separately by each of the member States it represented,
so as to be able to negotiate on behalf of all of them.
54. In short, he considered that articles 5 and 5 bis
should be retained, but that their wording could be
improved.

55. Mr. KEARNEY said that the discussion had shown
that there were no legal requirements for article 5. All
the arguments which had been advanced in favour of the
retention of the article reflected political considerations.
Although the Commission was not debarred from taking
such considerations into account, it should not under-
estimate the ability of Ministries of Foreign Affairs to
deal with the problems which had been mentioned.
His impression was that an article on the lines of article 5
would not help those ministries and might even hamper
their freedom of action to some extent.

56. The proposed new article 5 bis was a much more
important provision, in view of the considerable existing
practice of joint missions. That practice should be fostered
because of its many advantages, including that of
economy. However, a provision on the lines of article
5 bis would not deal with the matter adequately. Joint
missions raised problems which affected many of the
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articles of the draft, including for example, the article
dealing with the seat of the mission.

57. In the circumstances, the Commission should
consider the possibility of a special study or review of
the draft articles in order to deal with the problem of
joint missions, either by including a general article on
such missions or by amending the appropriate articles
of the draft.

58. The CHAIRMAN said that the trend of the debate
showed that there was considerable support for retaining
articles 5 and 5 bis, subject to greater precision being
introduced into their contents; at any rate, there was a
general desire not to take a decision on the retention or
deletion of those articles before the Drafting Committee
had tried its hand at a new text giving them more precision
and content.

Mr. Ustor, Second Vice-Chairman, took the Chair

59. Mr. TSURUOKA said that, although prepared to
accept the majority view, he personally would prefer to
see article 5 deleted, because he did not think it was
really necessary. Opinions on the article might vary
according to whether or not the sending State was held
to be under an obligation to inform the receiving State
that a particular mission might be sent to a third State
before or after visiting the receiving State. If the sending
State was held to be under such an obligation, and it
failed, either unintentionally or intentionally, to inform
the receiving State that the mission was to be sent to a
third State, the consent of the receiving State would be
void ab initio.

60. There were two possibilities. The first was that the
receiving State might ask the sending State whether the
special mission was to visit another State as well, and
—depending on the reply it obtained—agree or refuse,
as it saw fit, to receive the special mission. The second
possibility—admittedly an unlikely one—was that the
sending State might falsely maintain that its special
mission was to visit only the receiving State which asked
the question; in such circumstances it was clear that the
consent of that State was invalidated by the untruthful
statement of the sending State.

61. Some considered it desirable to impose on the sending
State, through the provisions of an article, the obligation
to inform the receiving State that the same special mission
was to be sent to another country. If that view was
accepted, several questions arose, and some members of
the Commission had stressed the difficulty of establishing
criteria by which to determine whether a given mission
was the same mission. Even if a mission retained the same
general composition on successive visits to different States,
it was possible that, for one reason or another, one
particular member of the mission would head it while it
was in State A and another member would do so when
it reached State B. That being so, it was open to question
whether identity of purpose or consecutiveness should
be the criterion.

62. Such problems made it difficult to lay down a
practical rule which would facilitate international rela-
tions; the Commission might leave them for States to
solve through usage instead of trying to codify the rules

on the subject. At all events, even if article 5 contributed
nothing of value, it presented no risks and could equally
well be retained or deleted.

63. Mr. BARTOS, Special Rapporteur, said that in his
commentary to article 5 (A/CN.4/194/Add.l) he had
expressly mentioned the case "Where the same special
mission, with the same membership and the same task,
is sent to several States...". That rule—identity of
membership and of task—was the one followed in
practice; in the United States, the diplomatic usage was
to address a note to the sending State asking what
itinerary the special mission was to follow and on what
dates it would be staying in a particular country.

64. Mr. BEDJAOUI said that he was in favour of
retaining article 5 and of adopting the article 5 bis
proposed by the Belgian Government. There was certainly
no doubt about article 5 bis. Since, however, the two
articles served different purposes, the Commission should
not combine them into one.

65. Article 5 bis was a major innovation and, as Mr.
Reuter had pointed out, met a genuine practical need at
a time when States were coming together in regional
groupings but stopping short of total integration. Since
such States retained their national sovereignty, they could
not act through a supra-national body, and consequently
they had to send joint special missions. The question then
arose as to how such missions should be constituted but
that was a political problem and the Commission should
mention it neither in the commentary nor, a fortiori, in the
article.

66. Mr. ROSENNE said that the notice referred to
in the second sentence of article 5 presumably would
indicate whether the special mission was to function
simultaneously in two States or consecutively, and
whether or not it would consist of the same persons.
Of course its task in the two countries would never be
fully identical. Those were the only legal considerations
raised by the article for the Drafting Committee to
consider.

67. The greatest caution was needed in regard to the
requirement of giving notification, so as to avoid undue
rigidity and interference in the freedom of States to evolve
the new patterns of diplomacy needed in a rapidly
changing world. Perhaps the whole matter could be
covered by a small amendment to article 1, paragraph 1,
whereby the words "or States" would be inserted after
the words "consent of the State".

68. Article 5 bis was undoubtedly useful, but possibly
contained some hidden snags. The possibility would have
to be considered of a special mission being composed
partly of representatives of international organizations
and partly of representatives of States, when it would
not be clear what the exact demarcation of functions
would be, or whether the representatives of an inter-
national organization were acting within the framework
of its constituent instrument or exercising special compe-
tence conferred upon them by States. Possibly that
particular question belonged to the topic of the relations
between States and international organizations.
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69. It was important not to exclude any of the various
types of special mission, because an incomplete provision
might frustrate the development of useful procedures.
The Drafting Committee should be asked to try and
evolve a text for article 5 bis.

70. Mr. RAMANGASOAVINA said that after listening
to the arguments for and against the retention of article 5
and the adoption of a new article 5 bis, he was in favour
of retaining article 5. That article dealt with a real situa-
tion, for it did happen that the same special mission was
sent to two or more States, and that situation needed a
legal basis.

71. The new article 5 bis supplemented article 5, and
he hoped that the Commission would combine them in a
single article providing that a State might send the same
special mission to two or more States and that, conversely,
a special mission might be sent by two or more States,
the sending State or States then being required to give
notice to the receiving State or States. The requirement
of notice or information was what mattered, because
States which were to receive a special mission needed to
know its composition, purpose and itinerary in order to
reach their decision.

72. Mr. YASSEEN said he approved the principle
stated in article 5 bis, for there was nothing in positive
international law to prevent several States from dis-
patching a single mission if the receiving State accepted
it. It was a question of the sovereign will of States.
Consequently, while he was favourably inclined towards
the new article, he thought that, if the Commission
decided to reject it, the situation would remain exactly
as before because, provided that all the parties agreed,
States would still be free to send joint special missions.

73. With regard to article 5, it was vital to retain the
notification procedure; without it, the sending State would
be at liberty not to inform the receiving State that the
special mission was to visit other States, and that might
lead to difficulties.

74. He therefore favoured the retention of article 5 and
the adoption of the new article 5 bis. Article 5 was
essential, however, whereas article 5 bis provided for
something which was already possible under positive
international law.

75. Mr. TSURUOKA said that, despite the Special
Rapporteur's explanations, he still had some misgivings
at the absence of provisions specifying the cases in which
a special mission could be considered to be "the same
special mission". Even though the commentary stated
that a special mission was the same if it had the same
membership, the question arose whether that still applied
when one member of the mission was replaced. Again,
where the commentary specified that the task must be
the same, the question arose whether that meant the task
in general or whether a minor change might prompt a
decision that the task was no longer the same and
consequently that the special mission was no longer the
same. Without taking a perfectionist attitude, he hoped
that the Commission would make a further effort and
specify the cases in which a special mission was the same
special mission.

76. He did not think article 5 bis had anything very new
to contribute. However, since there was a similar provision
—namely article 6—in the Vienna Convention on Diplo-
matic Relations, he would be inclined to accept it.

77. The CHAIRMAN,* speaking as a member of the
Commission, said with reference to article 5 bis that the
Special Rapporteur's observations contained cogent
theoretical reasons against the sending of special missions
by more than one State, one of them being that it could
lead to inequality of rights. However, such missions were
used in practice so that article 5 bis would constitute
a codification of customary law.

78. As far as the sending of the same special mission to
more than one State was concerned, some account must
be taken of the fact that States might resent such a
procedure. However, the article was necessary, particu-
larly as a similar provision appeared in the Vienna
Convention on Diplomatic Relations, to which no
reservation had been made.

79. Mr. USHAKOV noted that the majority seemed to
favour the new article 5 bis. In his opinion articles 5 and
5 bis were totally different, because the decision to send
the same special mission to several States was a matter
for the sending State and no prior agreement was needed
in that case, whereas for the dispatch of a mission by
several States, prior agreement was essential. Since the
majority of the Commission appeared to agree with the
principles embodied in article 5 bis, he suggested that the
article should specify that, on the conclusion of a special
agreement, a special mission might be sent by two or
more States.

80. Mr. AGO said that, for a special mission to be
regarded as the same mission, its membership should be
essentially the same. Membership, however, was inade-
quate as a criterion; as the Special Rapporteur had rightly
emphasized, its task had to be taken into account as well.

81. Mr. EUSTATHIADES said that articles 5 and 5 bis
met not only existing needs but also needs which could
arise in the future. The striking feature was not the legal
aspect of the problem but the social requirements of the
international community arising from the interdependence
of States and regionalism both economic and cultural.

82. The problem arose and would arise in the future,
both inside and outside international organizations. That
new form of collective diplomacy could not be a matter of
indifference to the Commission. Articles 5 and 5 bis
brought both bilateral and collective diplomacy into play,
and the Commission could not ignore those factors if it
wished to ensure the development of international law.
Little risk was involved because, under either article,
all or any of the States concerned could refuse to receive
such a mission.

83. In the case of article 5 bis, he was in no doubt that,
from the legal point of view, the situation needed regula-
tion.
84. With regard to article 5, the Commission might have
referred in article 1 to the consent "of the States" instead

*.Mr. Ustor.
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of the consent "of the State". There would be no objection
to that solution from the legal point of view, but there were
certain matters, such as notification, which were not
mentioned in article 1. The Commission would have to
go into the problem in greater detail in its commentary,
and explain that notice was required where a special
mission was to be sent to more than one State, either
successively or simultaneously; the two possibilities should
be distinguished in the interests of greater clarity. Also,
paragraph 3 (b) of the commentary on article 5 stated
that the special mission's "full powers may consist of a
single document accrediting it to all the States with which
the convention is to be concluded"; from the point of
view of legal technicalities, that was a distinctive feature
of the subject-matter of article 5.

85. According to the commentary, it was essential for
the same special mission to have the same membership
and the same task. The Commission might also provide
for cases in which the membership was the same but the
tasks were not; it should also draw a clear distinction
between itinerant missions and simultaneous missions.
That was not an academic problem but a real problem,
and would become even more pressing in the future.

86. So far as presentation was concerned, the Com-
mission could have drafted a single article beginning with
the provisions of article 5 bis. That was a point of detail
and he would not dwell on it, but he urged that more
detailed explanations should be given in the commentary
to article 5.

The meeting rose at 12.55 p.m.

904th MEETING

Monday, 22 May 1967, at 3 p.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Castafieda, Mr. Castren, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Rosenne, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Welcome to Participants in the Third Seminar
on International Law

1. The CHAIRMAN, welcoming the participants in the
seminar on international law, said he hoped participants
would benefit from listening to the Commission's
discussions and from the opportunity of exchanging views
with members and each other.

Letter from Mr. de Luna's son

2. The CHAIRMAN said that he had received a letter
from Mr. de Luna's son in reply to the Commission's

message of condolence on the death of his father. Mr.
de Luna's son said that his family had been profoundly
moved by the Commission's message. It had been his
father's constant wish that the Commission continue its
efforts to secure respect for international law by every
State and respect for the values of every State so that each
enjoyed legal guarantees in a stable peace.

The Commission took note of Mr. de Luna's letter.

Special Missions

(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

ARTICLES 5 (Sending the same special mission to more than
one State) [4] and 5 bis (Sending of the same special
mission by two or more States) [5] (resumed from the
previous meeting) l

3. The CHAIRMAN invited the Commission to
continue its consideration of articles 5 and 5 bis.

4. Mr. BARTOS, Special Rapporteur, said that, on
reflection, he had changed his mind about articles 5 and
5 bis. On reading the comments sent in by Governments
he had had a feeling that the two articles were perhaps
superfluous. He had found, however, that all but two of
the members of the Commission were in favour of the
two texts, subject to a few changes, and the arguments
advanced by those members during the debate had
convinced him.

5. The Union of Soviet Socialist Republics, the
Byelorussian Soviet Socialist Republic and the Ukrainian
Soviet Socialist Republic had requested the deletion of
article 5. Mr. Ushakov had shown some hesitancy,
and Mr. Rosenne had taken the view that the Commission
should transfer the provisions of article 5 to article 1.

6. Some members of the Commission had wondered
whether it was possible to state in article 5 a rule which
was not merely a matter of protocol but a rule of law.
Since the Commission's last meeting he had studied both
theory and practice, and had concluded that it was
possible to impose on a State which sent a special mission
to more than one State the obligation to inform the
receiving States that it was one and the same special
mission.

7. Allowances had to be made for the susceptibilities of
receiving States which must be given an opportunity to
lodge an objection if they considered that their prestige
was at stake. Thus the State of Israel and the Arab States
were firmly opposed, for political reasons, to the sending
of a special mission with the same membership and the
same task to both.

8. With regard to notification, it had been suggested2

that the word "information" should be used in article 3;

1 See 902nd meeting, paras. 78 and 80.
2 See 902nd meeting, para. 35.
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in article 5, subject to the Drafting Committee's approval,
the words "prior notice" seemed appropriate. At all
events, it was essential that the sending State should
inform the receiving State that the same special mission
was to visit other States, and should specify which States
those were; in the United States, for example, the State
Department announced its intention of sending a special
mission or an itinerant envoy, and gave details of the route
which the mission or envoy would take.

9. Article 5, then, met the need to establish a legal rule
and to determine the legal consequences of an existing
practice. The Commission could leave it to the Drafting
Committee to prepare a text and to state with greater
precision the conditions under which a special mission
could be considered as one and the same mission.
10. There was no rule obliging a State to receive such
special missions, and any State could invoke a change in
the composition of a mission, such as the replacement
of one person by another of lower rank, as grounds for
refusing to receive the mission.
11. Referring to the task of the special mission, some
members had questioned whether a special mission which
was to negotiate imports of a given commodity in a given
country, and which then went to another country to
negotiate imports of another commodity, could be
regarded as one and the same special mission. In his
opinion it could not, unless the task had been defined
in such general terms as to cover both sets of negotiations
and the States concerned had accepted that definition
of the task.
12. As for the link between articles 1 and 5, the provi-
sions of article 1 were general in character, whereas
article 5 laid down a particular rule, and he did not think
the Commission should combine the two texts into a
single article.
13. With regard to the new article 5 bis, there were many
instances in practice of the same special mission being
sent by two or more States to conclude a treaty or to
perform a specific task. The Scandinavian countries,
for example, often sent a single special mission to negotiate
with a third State; Denmark, Norway and Sweden did so
regularly and were sometimes joined by Iceland and
Finland. The negotiations conducted by such joint mis-
sions could lead to the conclusion of bilateral agreements.
For example, a special mission sent by the five States
in question to Yugoslavia to negotiate the abolition of the
visas had prepared a draft text with the representatives
of Yugoslavia, and that text had been adopted by each
of the six States in the form of a bilateral agreement. That
was not an isolated example; the Belgo-Luxembourg
Economic Union appointed a single negotiator to
conclude treaties on behalf of Belgium and Luxembourg,
although the text of each treaty might vary so as to
reflect the legislation, especially the labour legislation,
of the country concerned. In short, the proposal for a
new article 5 bis seemed to him to meet a real need.

14. The CHAIRMAN said that it appeared to be the
Commission's wish to refer articles 5 and 5 bis to the
Drafting Committee for revision and the clarification of
certain points in the light of the discussion, but without

taking any final decision at that stage as to whether
or not they should be retained.

It was so agreed.3

ARTICLE 6 (Composition of the special mission) [9]

15. Article 6

Composition of the special mission

[9]

1. The special mission may consist of a single representative
or of a delegation composed of a head and other members.

2. The special mission may include diplomatic staff, adminis-
trative and technical staff and service staff.

3. In the absence of an express agreement as to the size of the
staff of a special mission, the receiving State may require that the
size of the staff be kept within limits considered by it to be
reasonable and normal, having regard to circumstances, to the
tasks and to the needs of the special mission.

16. The CHAIRMAN invited the Commission to
consider article 6, the Special Rapporteur's proposals for
which were contained in paragraph 21 of the section on
that article in his fourth report (A/CN.4/194/Add.l) and
in his additional comments on article 6 in document
A/CN.4/194/Add.3.

17. Mr. BARTOS said that article 6, unlike articles 3,
4, 5 and 5 bis, did not give rise to any difficulties.
18. In a special mission, the members, just like the head,
represented the sending State within the limits of their
powers; that was one of the features which, from the
standpoint of composition, distinguished the special
mission from the permanent diplomatic mission.
19. With regard to the size of the staff, paragraph 3
contained a clause under which it could be kept within
reasonable limits. The same provisions appeared in the
two Vienna Conventions. The Conference on Diplomatic
Intercourse and Immunities had adopted it by majority
vote;4 the Union of Soviet Socialist Republics and the
United States had voted against it on the ground that
every State, by virtue of its sovereignty, was the sole judge
of the size of the mission it accredited to another State.
20. The Belgian Government had proposed that the
word "delegate" in article 6 should be substituted for
the word "representative". He had been in favour of
that proposal at first, but had come round to the opinion
of most members of the Commission that all the members
of the special mission were delegates. A special mission
might be composed of a single member, who was then
called a "representative"; in that case, the Belgian
Government wanted the sole member of the special
mission to be called a "delegate". In his view that was a
question of terminology which could be settled by the
Drafting Committee.

21. He saw no need to distinguish, in the composition
of the special mission, any categories other than those of
head of the special mission, the members and the staff.
22. The Government of Israel had made a comment
(A/CN.4/188) on paragraph 3, but as only a drafting

3 For resumption of discussion, see 926th meeting, paras. 69-73.
4 See United Nations Conference on Diplomatic Intercourse and

Immunities, Official Records, vol. I, 5th plenary meeting, paras. 16-25.



904th meeting — 22 May 1967 47

change was involved, and one which he considered justified,
he did not think the Commission would wish to dwell on it.
23. The Union of Soviet Socialist Republics, the
Ukrainian SSR and the Byelorussian SSR had requested
the deletion of paragraph 3, which dealt with the possible
limitation of the size of the staff on the grounds that such
a provision was unnecessary in view of the tasks which
were usually given to special missions and the fact that
they were given for a specified time.
24. The Governments of Gabon and Greece had asked
for improvements in the text of article 6. He thought the
Drafting Committee would be able to meet their wishes.

25. The CHAIRMAN said that the Netherlands Govern-
ment's comment (A/CN.4/193), to which the Special
Rapporteur had referred in his report (A/CN.4/194/
Add.l), seemed quite simple. It was that definitions such
as "head of the special mission" or "members of the
administrative and technical staff" should correspond
to those used in the Vienna Convention on Diplomatic
Relations.

26. Mr. AGO said that on the whole he agreed with the
Special Rapporteur; he was in favour of the drafting
amendments designed to improve the text, but he was
not convinced of the utility of the proposals by Belgium
and by the USSR, the Ukrainian SSR and the Byelorus-
sian SSR.
27. He was not sure, however, whether the Commission
had made enough allowance for the varied character
of special missions. Article 6 provided that a special mission
might consist of a single representative or of a delegation
composed of a head and other members; but there were
cases where for reasons other than reasons of protocol
a State might send a special mission composed of two or
three members without designating a head. One was the
historical case of a special mission sent by a great Power
to another State to re-establish relations which had been
broken off; the mission had been composed of two
persons of the same rank, neither of whom held the title
of head of the special mission. Another possible case was
that of a mission consisting of, for instance, the Minister
of Foreign Affairs and the Minister of Trade, where,
for obvious reasons, the sending State would not wish to
subordinate either to the other. He therefore suggested
the adoption of a more flexible wording, such as: "... a
delegation composed of two or more members from
among whom the sending State may designate a head".

28. Mr. CASTRfiN said that he approved of the text of
article 6 as a whole, but doubted whether it was necessary
to distinguish the members of the special mission from
its diplomatic staff. No such distinction was made in the
Vienna Convention on Diplomatic Relations, and all
the diplomats attached to a permanent mission were
included in the category of members of the mission.
29. Some Governments, in their comments, had raised
the question whether the Commission was wise to adopt
for special missions a different system from that estab-
lished by the Vienna Conventions. Since the tasks of
special missions could vary widely from mission to
mission, it was arguable that the rules concerning the
composition of such missions should be less strict. If the

special mission's functions were mainly of a technical
nature, all its members would normally be technical
experts, but it was possible that such a mission would
need diplomatic staff as well.

30. On examining the draft articles on special missions
it would be found that, generally speaking, the Com-
mission placed the diplomatic staff on the same footing
as the members of the special mission where facilities,
privileges and immunities were concerned. There were,
however, some provisions, such as article 7, paragraph 2,
which provided a different regime for the members on
the one hand and the diplomatic staff on the other.
He was not proposing that the Commission reverse the
decision it had taken at the first reading; he merely
wished to draw its attention to that problem once again.

31. Mr. USHAKOV said that he supported the proposal
submitted by three Governments for the deletion of
paragraph 3. That paragraph was based on article 11
of the Vienna Convention on Diplomatic Relations, but
the problem had given rise to much discussion and some
Governments had entered reservations when signing the
Convention.

32. There were some inconsistencies between para-
graph 7 of the commentary and paragraph 3 of the article.
According to sub-paragraph (a) of paragraph 7 of the
commentary, "It is customary for the receiving State to
notify the sending State that it wishes the size of the
mission to be restricted"; that presupposed the existence
of a prior agreement between the sending State and the
receiving State. According to sub-paragraph (b), "the
agreement on the establishment... limits the size of the
mission", while sub-paragraph (c) referred to "preliminary
negotiations"; there again, there was clearly a prior
agreement. Paragraph 3 of the article on the other hand
provided that "the receiving State may require that the
size of the staff be kept within limits considered by it
to be reasonable and normal".

33. States were always at liberty to conclude a prior
agreement in order to limit the size of a mission's staff and,
since the Commission had accepted the principle of
notification or information, the receiving State could
signify its acceptance or refusal before the special mission
entered its territory. If the receiving State were left free
to impose limits on the size of the staff after the special
mission's arrival, that would create serious difficulties and
might well prevent the special mission from performing
its task.

34. Furthermore, it should be remembered that the
special mission was not a permanent mission but a tempo-
rary mission, which might be led by a person of high
rank such as the Head of State or the Prime Minister;
in such a case it was out of the question for the receiving
State to pass any comment on the composition of the
special mission. Notification was still required, but its
purpose was to inform the receiving State, not to enable
that State to raise objections to the composition of the
special mission. It was inconceivable that a Head of
State should be asked to limit the number of persons
in his suite or the size of the staff of the mission he was
leading. Paragraph 3 should therefore be deleted.
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35. Mr. ROSENNE said that he agreed with the Special
Rapporteur's conclusions, subject to the necessary
drafting changes advocated by a number of Governments.
36. He endorsed Mr. Ago's remarks and was also con-
cerned lest the Commission might be drafting the articles
in an unduly rigid form and thereby placing special
missions in a strait-jacket which had little connexion with
real life.

37. Mr. KEARNEY said that, in view of the fact that
the Commission evidently intended to include an article
on the sending of the same special mission by more than
one State, it would be preferable not to insist on a head
being appointed, in case they found it difficult to agree
on the person. That would need some consequential
changes in article 7 and might create certain problems
for ministries of foreign affairs, but the fundamental
considerations which Mr. Rosenne had in mind about
the need to avoid undue rigidity outweighed the need for
precision.

38. Mr. EUSTATHIADES said he agreed with the
Special Rapporteur that there was no need to take up the
Belgian Government's proposal that the word "delegate"
should be substitued for the word "representative". He
also agreed with the Special Rapporteur on the other
points at issue.
39. The Commission and the Drafting Committee would
do well to consider Mr. Ago's proposal that the designa-
tion of a head for a special mission should not be made
compulsory. Such designation might present difficulties,
and not only where the special mission was at a high level.
If the proposal were adopted, article 7, paragraph 1,
would have to be amended accordingly, perhaps by the
insertion of the words "where such a head is designated"
after the words "The head of the special mission".
40. Mr. Ushakov's comments on paragraph 3 were most
apposite. He himself, however, was concerned mainly
with the possibility that, at a time when the special mission
was already at work in the receiving State, its staff might
be increased to an extent which that State considered
excessive and incompatible with the arrangements arrived
at by prior agreement. He would therefore prefer para-
graph 3 to be retained, but in an amended form less open
to the criticism expressed by Mr. Ushakov.
41. The expression "be kept" was ambiguous. It would
be better to specify that "the receiving State may, before
the special mission is sent, request that the size of the
mission be kept within the limits considered by it to be
reasonable". Moreover that wording would have the
advantage of enabling the receiving State to state its
position in advance with regard to any possible reduction
or increase in the size of the special mission while its
work was in progress.
42. With regard to the Belgian Government's comment
on the use of the term "diplomatic staff" (A/CN.4/188),
the Special Rapporteur's reply was satisfactory but he
would suggest that the Commission amend slightly the
end of paragraph 5 of the commentary so as to avoid
stating that advisers and experts were necessarily included
in the category of diplomatic staff; that was the very
point which had prompted the Belgian comment.

43. Mr. YASSEEN said that at the first reading he had
expressed some reservations about the idea contained
in article 6, paragraph 3.5 The ground for those reserva-
tions still held good, namely, that a balance had to be
struck between the interests of the two States. It was
true that, as the Special Rapporteur had pointed out,
there were practical reasons why a receiving State might
be unable to accept too large a mission. On the other hand,
the sending State was entitled to appoint enough persons
to enable the special mission to perform its task. A special
mission only a few persons strong, on reaching the capital
of a foreign State, found itself confronting the entire
administration of the other party. Since the sending State
was already at some disadvantage on that account,
it would be going too far to give the receiving State the
final say with regard to the mission's size.

44. Paragraph 3 was not well drafted; the verb " require "
was too strong. All that was really involved was an agree-
ment between the States. If the sending State did not
accept the receiving State's judgement with regard to the
special mission's size, there would be no special mission.
It would be better to express the idea differently, perhaps
by saying that the size of the special mission was a matter
for agreement between the two States. In addition, the
subjective criterion—"within limits considered by it to
be reasonable"—should be replaced by an objective
criterion, such as "within reasonable limits".

45. Mr. TSURUOKA said that he agreed with Mr. Ago
on the substance of paragraph 1, but wondered whether
the wording of that paragraph as it stood precluded the
possibility that the sending State might refrain from
designating a head for the special mission. Since there
was some doubt on the subject, the Commission might
adopt Mr. Ago's proposal in the interests of clarity.
46. That proposal however, raised the question who,
if the special mission had no head, was entitled to express
its will if its equal members disagreed. It was a point that
needed clearing up, perhaps elsewhere in the draft; the
lack of a head of the special mission should not be allowed
to place the receiving State at a disadvantage.
47. He agreed with Mr. Yasseen about paragraph 3.
The initial size of the special mission and the possibility
of increasing or decreasing it should be the subject of a
prior agreement between the sending State and the
receiving State. That was the overriding consideration,
but it must not be allowed to thwart the purpose of the
draft, which was to facilitate international relations by
means of special missions. In practice, if the sending
State maintained the size of the special mission in the
face of a protest from the receiving State, the special
mission would find it harder to achieve its purpose than
if the sending State met the receiving State's wishes. The
receiving State's objection should, however, be presented
in the form of a proposal rather than of a requirement.
The main fault of paragraph 3, therefore, was its wording.

48. Mr. USTOR said that he would not dwell on the
many questions of drafting which arose in connexion with

5 Yearbook of the International Law Commission, 1964, vol. I,
761st meeting, para. 51.
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article 6, except to recall his remarks on articles 3, 4 and 6
at the 901st meeting6 when the Commission began its
discussion on article 3.

49. On the substance of paragraph 1, he agreed with
Mr. Ago. It was possible that a special mission might
consist of two or three members, none of them bearing
the title of head of the mission. That possibility was
recognized by paragraph (3) of the commentary to article
7, where the second sentence read:

" If it is composed of only two members, the sending
State decides whether one shall bear the title of first
delegate or head of the special mission."

The second sentence of paragraph (4) of that commentary
added:

"There are in practice instances of special missions
whose members are delegates with equal rights under
collective letters of credence for performing the tasks
assigned to the special mission."

Clearly, situations of that kind must be kept in mind when
drafting article 6.

50. With regard to paragraph 3, he had been much
impressed by Mr. Ushakov's arguments in favour of its
deletion. The receiving State's interests were sufficiently
safeguarded by the need to obtain its consent for sending
the special mission.

51. There remained the not very common case of a
sending State increasing the size of its special mission
by sending additional members in the course of its
operations. That problem deserved consideration and
his own view was that the receiving State, despite the
consent given by it at the time of sending the special
mission, had an implicit right to oppose a subsequent
disproportionate increase in the size of the mission.

52. Mr. BARTOS, Special Rapporteur, said that there
were two sides to Mr. Ago's question whether every
special mission need have a head. At the domestic level,
admittedly, it need not; a special mission often included
several ministers, party leaders or other high-ranking
persons among whom it was not desired to establish
any hierarchy. At the international level, however, in
relations with a foreign State, international custom and
the rules of procedure of most international conferences
required that even in such cases one person should be
responsible for representing the mission vis-a-vis the
other party.

53. By analogy with the rather exceptional situation where
the Head of State was not an individual but a collective
body—a situation which other States accepted but in
which arrangements were made for one of the persons
in question to represent the State vis-a-vis foreign
States—the Commission might agree that a special
mission should be composed of several equal members,
but in that case the sending State would have to designate
the member of the mission who was to represent it.

54. It was essential to preserve the distinction between
the members of the special mission and the members of
the staff of the special mission. That was one of the points

6 Paras. 2-4.

where the draft articles should depart from the Vienna
Convention on Diplomatic Relations.

55. Despite Mr. Ushakov's arguments, he was still
convinced that the question of the size of a special mission
sometimes arose after it had arrived in the receiving
State and begun its work there. Paragraph 3 stated a
dynamic, not a static, rule. What had initially seemed
reasonable and normal might prove excessive or inade-
quate later on. Furthermore the rule applied "in the
absence of an express agreement." Practice supplied
arguments both for and against retaining such a provision
in the draft articles. Some States, taking advantage of
their material and financial superiority, had unduly
increased the size of their special missions, often more
for reasons of prestige than to meet any real need. Each
case must be considered on its merits.

56. Some of the expressions in paragraph 3 which had
been criticized, in particular the words "may require"
and "within limits considered by it to be reasonable",
had been taken from article 11 of the Vienna Convention
on Diplomatic Relations and also appeared in article 20
of the Vienna Convention on Consular Relations.

57. If the Commission decided to include in the draft a
provision similar to those articles 11 and 20 respectively
of the two Vienna Conventions, it would still have to
decide whether to make it as rigid as, or more flexible than,
those articles. Several members had suggested that the
idea should be kept but expressed in milder terms;
he supported that suggestion.

58. The settlement of any dispute on that issue depended
on the political relations between the two States. If those
relations were bad, and if the receiving State feared that
the sending State was trying to bring political influence
to bear on it, it would request the sending State to reduce
the size of its special mission and would allege as a
pretext that some members of the mission were dealing
with matters outside their duties or interfering in the
domestic affairs of the receiving State.

59. Some means of settling a dispute should also be
indicated. The rule that the receiving State was the sole
judge in the matter had been adopted at Vienna under
pressure from the smaller States. The Vienna Conferences,
however, had left two questions unanswered, namely,
what effect the receiving State's decision was to have,
and at what point in time the supernumerary persons
must leave the country. If the receiving State's request
was not complied with, the law would be broken, but the
receiving State had no legal remedy except to declare
those persons non grata, and that was hardly a satisfactory
procedure where a number of persons were concerned.

60. Another reason for mitigating the terms of the
Vienna Conventions was that a special mission's task
might be something entirely new, for which the requisite
number of persons could not possibly be decided
beforehand.

61. He suggested that it be left to the Drafting Com-
mittee to consider the questions of terminology raised by
the Belgian Government and the observations made by
the Netherlands Government, and that the obligation
to designate a head for the special mission be removed
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on the understanding that, if the sending State did not
designate a head, it would designate the member of the
special mission who was to represent it vis-a-vis the
receiving State. Paragraph 3 should be retained provi-
sionally but the Drafting Committee should be asked to
make its terms less rigid.

62. Mr. AGO said that the problem of paragraph 3
was not merely a matter of toning down the wording.
The real problem, as Mr. Ushakov had cogently pointed
out, depended on the content of the preceding articles.
63. The provision had been included in the two Vienna
Conventions because, in the case of diplomatic and
consular missions alike, the sending State was free to
decide by whom and by how many persons it would be
represented. If the sending State was equally free to
decide the composition of a special mission, paragraph 3
was necessary. If, however, the Commission laid down in
a preceding article a rule requiring the sending State to
inform the receiving State in advance of the composition
of the special mission so that the receiving State might
present its objections if any, that was an adequate
safeguard and paragraph 3 was unnecessary.
64. It remained to consider the hypothetical case,
envisaged by Mr. Ustor and the Special Rapporteur,
of an increase in the size of the special mission while its
work was in progress. But if the sending State had stated
in advance how large the special mission was to be,
it could make no drastic change in the size of the mission
without the agreement of the receiving State; otherwise
it would be in breach of the original arrangements.
65. Everything depended, therefore, on the wording
adopted for articles 1 and 3. In any case, as Mr. Amado
had often reminded the Commission, it must be assumed
that States had sufficient experience to be able to cope
with exceptional situations.

66. Mr. BARTOS, Special Rapporteur, said that he
agreed with Mr. Ago. If, however, the Commission
decided to delete paragraph 3, it should explain in the
commentary that it had done so because the draft
provided that the sending State should give the receiving
State notice of the composition of the special mission and
that the receiving State should have an opportunity to
object. Then the Commission would not incur the
reproach of having neglected an important provision of
the Vienna Conventions.

67. The CHAIRMAN said that, leaving aside for the
time being the question of paragraph 3, the Special
Rapporteur's proposals had met with approval and the
Commission could now refer article 6 to the Drafting
Committee for consideration of the various points which
had arisen during the discussion.
68. With regard to paragraph 3, he noted that some
members wished to delete it outright; others thought that
it was useful but that its wording needed to be revised in
order to take account of the different situation of special
missions; lastly, Mr. Ago had stated that the Com-
mission's final view on the retention of paragraph 3
would depend on its ultimate decision with regard to
articles 1 and 3. That meant that it would be premature
to discuss now the question of the omission of paragraph 3

and of any explanation that might be given in the com-
mentary for its omission.

69. Mr. CASTAftEDA said he did not believe that it
would be a satisfactory solution to delete paragraph 3
and explain the deletion in the commentary. Paragraph 3
was necessary in order to deal with the case in which
there was no agreement between the sending State and
the receiving State regarding the size of the mission;
where an agreement existed on that point, there was no
problem.

70. The CHAIRMAN suggested that article 6 be referred
to the Drafting Committee for consideration in the light of
the discussion; the Drafting Committee would examine,
in the light of its decisions concerning earlier articles,
the question whether paragraph 3 was necessary.

It was so agreed?

The meeting rose at 6.5 p.m.

7 For resumption of discussion, see 926th meeting, paras. 74-98.

905th MEETING

Tuesday, 23 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Alb6nico, Mr. BartoS, Mr.
Castaneda, Mr. Castren, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 7 (Authority to act on behalf of the special
mission) [14]

Article 7

Authority to act on behalf of the special mission

[14]

1. The head of the special mission is normally the only person
authorized to act on behalf of the special mission and to send
communications to the receiving State. Similarly, the receiving
State shall normally address its communications to the head of
the mission.

2. A member of the mission may be authorized either by the
sending State or by the head of the special mission to replace the
head of the mission if the latter is unable to perform his functions,
and to perform particular acts on behalf of the mission.

2. The CHAIRMAN invited the Commission to consider
article 7, the Special Rapporteur's proposals for which
were contained in paragraph 20 of his comments on that
article in his fourth report (A/CN.4/194/Add.l) and in
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his additional comments on article 7 in the supplements
to his fourth report (A/CN.4/194/Add.3 and 5).

3. Mr. BARTOS, Special Rapporteur, said that the rule
that the head of the special mission was normally the only
person authorized to act on behalf of the special mission
and to send communications to the receiving State was a
general, not an absolute rule. It was obvious that one
person should negotiate and issue statements, but the
rule needed flexible wording; that was why the Com-
mission had used the word "normally" in the article.
It had allowed for the possibility that States might agree
that, in certain circumstances, other members should be
authorized to act on behalf of the special mission.

4. The Swedish Government had expressed doubts about
the use of the word "normally" and thought it should
be replaced by the phrase "unless otherwise agreed".
He himself was against the replacement or deletion of the
word "normally" since the purpose of the article was to
provide that one person, namely, the head of the mission,
should be authorized to act on behalf of the special
mission but that he could, if circumstances so required,
be replaced by another member of the mission.

5. Mr. KEARNEY said he agreed with what had been
said by the Special Rapporteur. Some modification of the
text was, however, necessary so as to eliminate a certain
rigidity in the article. It could be interpreted to mean that
a head of mission could only be replaced if he was unable
to perform his functions, but the sending State should
be able to replace either him or any other member of
a mission at any time.

6. Mr. BARTOS, Special Rapporteur, said he agreed
with that view.

7. Mr. CASTREN said that he was satisfied with the
text of article 7, subject to the changes proposed by
certain Governments and accepted by the Special Rap-
porteur.
8. With regard to the word "normally", however, he
shared the view expressed by the Government of Chile
(A/CN.4/193/Add.l) and would prefer some such phrase
as "Unless otherwise determined by the sending State,
only the head of the mission...". Alternatively, the
Commission might delete the words "normally the only
person" from the first sentence of paragraph 1 and the
words "Similarly" and "normally" from the second
sentence of that paragraph.

9. With regard to paragraph 2, he thought that the
Commission should adopt the Special Rapporteur's
proposal, based on the Yugoslav Government's proposal
in paragraph 5 of its comments (A/CN.4/188), and add to
article 7 a new paragraph 3 reading:

"A member of the staff of the special mission may be
authorized to perform particular acts on behalf of the
mission."

On the other hand, he opposed the United States Govern-
ment's proposal to add the sentence: "The receiving
State shall be notified of a change of head of mission".
That point was already dealt with in article 8, paragraph

10. Mr. REUTER said he supported Mr. CastrSn's
remarks, but there was one problem to which he wished
to draw attention. The head of the special mission was
the only person authorized to act on behalf of the special
mission and to send communications to the receiving
State. Those were diplomatic acts, but there were other
forms of activity, such as statements or communications
to the Press and talks with persons other than represen-
tatives of the receiving State, which did not come under
the heading of diplomatic activities. It was customary,
for instance, for the delegations of States to international
organizations to appoint a spokesman who was not the
head of the special mission. That being so, he wondered
whether the Commission should not include a clause to
that effect in article 7.

11. Mr. USTOR said that the Special Rapporteur's
suggested amendment to paragraph 2, to substitute the
words "A member of a special mission or of its staff"
for the words "A member of the mission", might render
the provision too broad by extending its scope to include
service staff.

12. Mr. AGO said he thought that the Drafting Com-
mittee could make the drafting changes in paragraph 1
which had been proposed by Governments and accepted
by the Special Rapporteur.
13. With regard to the problem raised by Mr. Reuter,
it was true that it was often the mission's spokesman,
and not the head of the special mission, who made state-
ments to the Press. He therefore agreed with Mr. Reuter
that the Commission should word the article more
flexibly in order to allow for situations which arose in
practice.

14. Mr. TSURUOKA said that, although provision
might be made for exceptions to the rule, paragraph 1 was
nevertheless very important because, in order to facilitate
relations between the receiving State and the special
mission, only one person should be authorized to send
official communications and to negotiate with the State.
Subject to an improvement in the drafting, therefore,
he favoured the retention of paragraph 1.
15. The situation described by Mr. Reuter often arose
in practice, but he doubted that the Commission should
insert a clause to that effect in article 7; he feared that,
if it went into too much detail, the Commission might
overload the text of the draft convention it was to
prepare.

16. Mr. RAMANGASOAVINA said a possible solution
to the problem raised by communications, such as state-
ments to the Press, made by the special mission to persons
or bodies other than representatives of the receiving
State, might be to transfer the phrase "and to perform
particular acts on behalf of the mission" from paragraph 2
to the end of the first sentence in paragraph 1. It seemed
to him that the words "particular acts" could be taken
to mean activities which were not, strictly speaking,
diplomatic, such as statements to the Press.

17. The CHAIRMAN, speaking as a member of the
Commission, said that there was no need to complicate
paragraph 1, which related primarily to the head of a



52 Yearbook of the International Law Commission, 1967, Vol. I

special mission and persons authorized to act vis-a-vis
the receiving State. If the question of a spokesman was
to be covered at all it should be in paragraph 2.
18. Paragraph 2 was unduly restrictive, and in the
English text the word "and" would confine the authority
to performing a particular act on behalf of the mission
to cases when the head of the mission had been replaced.
The French text was less awkward. If the word "or" were
substituted, instances of special authority, for example
to act as spokesman—who in most cases would have to
act under the control of the head of the mission if there
was one—would be covered.

19. Mr. BARTOS, Special Rapporteur, said that the
Commission had to lay down a rule stating the conditions
under which communications took place between the
two States, with the special mission representing one
sovereign State vis-a-vis another sovereign State. Under
article 7 it was "normally" the head of the special mission
who acted on behalf of the mission and sent communica-
tions to the receiving State, but in certain circumstances
he could delegate his powers to a member of the mission.
As the United States Government had pointed out, the
sending State also had full liberty to change the head of
the special mission, provided that it so notified the receiv-
ing State in advance.
20. There were international customs which prescribed
the conditions in which the head of the special mission
could be replaced, either by decision of the sending State
or by his delegating powers to particular members. In
special missions of particular importance, the head of the
mission negotiated at the highest level and did not
concern himself with administrative or secondary ques-
tions; on occasion he tacitly delegated his authority to
members of the mission, or even technical or subordinate
staff, to act for him.
21. As Mr. Reuter had pointed out, the "public rela-
tions" of the special mission presented an increasing
problem, for statements made to the Press sometimes had
implications concerning the attitude of the sending State.
The question arose, therefore, whether the spokesman
should be regarded as a mere technical official or as a
member of the special mission authorized to make
political statements. Receiving States had sometimes
lodged protests on the ground that a spokesman could
not make a public statement in the course of negotiations
unless the receiving State was notified beforehand. If the
Commission wished to settle the point, he would help it
to do so, though personally he did not see how there
could be any rule other than one of courtesy.
22. If the Commission wished to give the special mission
freedom to make statements to the Press, article 7 could
be amended accordingly; if it was a question of official
acts, Mr. Ramangasoavina's proposal could be adopted.
The Commission should also specify whether the head
of the special mission was to be the only person authorized
to send official communications. Perhaps it should also
provide, either in article 7, or in article 6, that a member
of the special mission might be designated to act on behalf
of the mission or to send communications to the receiving
State. It was essential for the receiving State to be certain
that a communication sent by a member of the special

mission duly committed the sending State within the
limits of the powers it had conferred on the mission.

23. Mr. USTOR said that article 7 departed from the
Vienna Convention, which was based on the idea that a
permanent mission was an institution of the sending State
and not merely the ambassador's suite. Under the system
of the Convention, the members of a permanent mission
could act on behalf of the sending State in their respective
competences. According to article 7 of the present draft,
only the head of a mission represented the sending State;
its members were his substitutes and could only act on
his authority. Thus, in that respect there was a substantial
difference between the Vienna Convention on Diplomatic
Relations and the draft articles on special missions.

24. Mr. BARTOS (Special Rapporteur) said that, in a
permanent diplomatic mission, the ambassador or the
charge d'affaires was the only person authorized to
conduct negotiations or to send official communications,
whereas in a special mission the task was very often
divided among the various members, and each member
might be authorized to negotiate on certain specific points.
Sometimes members of the special mission even visited
different parts of the territory of the receiving State for
fact-finding purposes and the conclusions they reached
were regarded as valid by the special mission. In that
respect, therefore, it was impossible to place the special
mission on the same footing as the permanent diplomatic
mission.

25. Mr. EUSTATHIADES said he thought the word
"Similarly" in paragraph 1 was inappropriate. In view of
the United States comment that the receiving State should
be notified of a change of head of the special mission,
he suggested that the following sentence be added at the
end of paragraph 2: "The receiving State shall be notified
accordingly".

26. The CHAIRMAN, summing up the discussion, said
that the Commission appeared to be generally satisfied
with the structure of article 7, though it felt that greater
flexibility and precision on the lines indicated by the
Special Rapporteur were needed. He suggested that the
article be referred to the Drafting Committee for consider-
ation in the light of the discussion.

It was so agreed.1

ARTICLE 8 (Notification) [11]

27. Article 8

Notification
[11]

1. The sending State shall notify the receiving State of:
(a) The composition of the special mission and of its staff, and

any subsequent changes;
(b) The arrival and final departure of such persons and the

termination of their functions with the mission;
(c) The arrival and final departure of any person accompanying

the head or a member of the mission or a member of its staff;
(d) The engagement and discharge of persons residing in the

receiving State as members of the mission or as private servants
of the head or of a member of the mission or of a member of the
mission's staff.

1 For resumption of discussion, see 927th meeting, paras. 1-14.
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2. If the special mission has already commenced its functions,
the notifications referred to in the preceding paragraph may be
communicated by the head of the special mission or by a member
of the mission or of its staff designated by the head of the special
mission.

28. The CHAIRMAN invited the Commission to
consider article 8, the Special Rapporteur's proposals for
which were contained in paragraph 17 of the section of
his fourth report (A/CN.4/194/Add.l) dealing with that
article and in his additional comments on article 8 in the
supplements to his fourth report (A/CN.4/194/Add.3
and 5).

29. Mr. BARTOS, Special Rapporteur, said that article 8
was modelled, with some changes, on article 10 of the
Vienna Convention on Diplomatic Relations. The Com-
mission should take care not to confuse the notification
procedure with the proposed information clause in
article 3.
30. Several Governments had submitted comments.
The Government of Israel had suggested some drafting
changes which he recommended the Commission to refer
to the Drafting Committee.
31. The Yugoslav Government had proposed that the
Commission should mention that in some countries
recruitment was in practice limited to auxiliary staff
without diplomatic rank. He did not think such a state-
ment should appear in the text of the article, although it
might be included in the commentary.
32. The Japanese Government disagreed with paragraph
(8) of the commentary, which described as "a sensible
custom" the provisions of paragraph 2 to the effect that
the special mission itself could communicate a notification
direct to the receiving State. He left it to the Commission
to reach a decision on that observation, which in his
opinion was of no great importance; nevertheless, a
special mission would face considerable difficulties if,
from the scene of its operations, it had to apply to the
embassy or the Ministry of Foreign Affairs every time it
engaged or discharged someone.
33. The Chilean Government considered that noti-
fication was hardly necessary in the case of the persons
referred to in paragraph 1 (d), unless they were to enjoy
diplomatic privileges and immunities. He did not share
that opinion; the international practice was that States
should know what individuals were employed by foreign
States, and they needed to be able to exercise some
degree of supervision.
34. Mr. REUTER said he would like the Special Rap-
porteur to explain the connexions between article 8 and
the other articles, and in particular, when and for what
purpose notification must be given.
35. Mr. BARTOS, Special Rapporteur, said that the
purpose of the notification procedure was to tell the
receiving State the names of the members of the special
mission and its staff who were in that State's territory.
Some Governments furnished the members and staff of
special missions with documents certifying their status as
members of special missions, for use by them in claiming
the facilities, privileges and immunities granted to them.
That system made it easier for the receiving State to

protect the members of special missions and to afford
them all the privileges and immunities due to them in that
capacity. Every receiving State had the indisputable right
to know whether a person in its territory was or was
not a member of a special mission.

36. Mr. AGO said that the Drafting Committee would
have to co-ordinate articles 8 and 3 and even article 6 with
extreme care in order to ensure that the draft articles
were consistent and readily intelligible. Prior notice was
a separate matter from the notification which was
addressed to the receiving State when the special mission
arrived or was already in its territory, and which enabled
the administrative authorities of the receiving State to
apply to the members of the special mission the regime
provided for in the draft articles.

37. The new paragraph 3 proposed by the Special
Rapporteur in paragraph 17 (4) of his comments on the
article (A/CN.4/194/Add.l) seemed to him superfluous; in
his opinion, the Commission should avoid going into too
much detail.
38. An error seemed to have been made in the French
text of article 8, paragraph 2, where the word "modifica-
tions" ought apparently to be replaced by the word
"notifications".

39. Mr. TAMMES said he agreed with Mr. Ago. It
would be useful to distinguish between two kinds of
notification. First, prior information on certain essential
features of the special mission, without which no agree-
ment between the parties would be possible; and secondly,
certain changes which might occur in regard to its head,
staff or size after its arrival in the receiving State. The
first kind of notification formed part of the initial agree-
ment, whereas the second had to do with the orderly
functioning of the mission. It would be preferable to avoid
using the word notification to describe the first kind.

40. Mr. CASTRfiN said that the text of article 8 was
satisfactory on the whole, and the Special Rapporteur's
suggestions for certain changes in the commentary were
also acceptable. Whether a new paragraph 3 need be
added, entitling States to depart from the provisions of the
article by agreement, depended on what became of the
general provision on the subject.
41. The only point which caused him any concern was
the Belgian Government's proposal that the opening
words of paragraph 1 should be amended to provide
that the sending State should notify the receiving State
in advance. For the reasons given by the Special Rap-
porteur in his comments, it hardly seemed appropriate
to require notification in advance in all cases. Perhaps
the Commission could adopt a fairly flexible wording
along the lines of the Vienna Convention on Diplomatic
Relations, such as, "The sending State shall so far as
possible give such notification in advance". However,
he had no fixed ideas on the subject.
42. Paragraph 2, in his opinion, was a useful provision
and should be retained.

43. Mr. USHAKOV said that he too considered that
article 8 should be brought into conformity with the
outcome of the discussion on article 3. That would need
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only some simple drafting changes. Paragraph 1 might
be amended to read:

"In addition to receiving the communications
provided for in article 3 on the composition of the
special mission and of its staff, the receiving State shall
be notified of:

"(a) Any subsequent change in the composition of
the special mission and of its staff."

Sub-paragraphs (b), (c) and (cf) would then follow
unchanged.
44. There seemed to be some inconsistency between
paragraph 1, which provided that the sending State
should effect the notifications, and paragraph 2, which
provided that notifications might be communicated by the
head of the special mission. He therefore proposed that
the Commission adopt the wording of article 10 of the
Vienna Convention on Diplomatic Relations, which
merely stated "The Ministry... shall be notified of",
without specifying what organ was to effect the notifica-
tions.

45. Paragraph 2 might be drafted to read:
"The head of the special mission may authorize a

member of the mission or of its staff to present the
communications provided for in the preceding para-
graph. "

46. Mr. EUSTATHIADES said that several speakers
had stressed the need for a link between articles 3 and 8;
that need had already become evident during the discus-
sion of article 3.
47. Of all the questions dealt with in the draft articles,
that of the notifications prescribed in article 8 was one
of the most important. Unlike most of the other draft
articles, which laid down rules to which exceptions
were permitted by special agreement, article 8 dealt with
a subject for which reference would be made to the
convention, because notification set in motion the machin-
ery of the privileges, immunities and facilities to be
accorded to the special mission. It was therefore important
to redraft the article in a more precise form.

48. As matters stood at present, article 3 would refer
to prior notice or information. In paragraph (4) (a) of the
commentary to that article, it was stated that the consent
of the receiving State could be given in the form of a visa
or in the form of acceptance of the notice of the arrival of
a specific person; the reference to the latter form antici-
pated the subject-matter of article 8. A little further on,
in paragraph (4) (c) of the commentary to article 3, it was
stated that in practice the person or persons who would
form a special mission were specifically designated in the
agreement concerning the sending and reception of the
special mission. The question might be asked, therefore,
whether that specific designation of the composition of
the special mission, on the one hand, and the consent of
the receiving State by acceptance of the notice, on the
other, would not produce exactly the same result as was
aimed at in article 8.
49. Paragraph (3) of the commentary to article 8
explained that notification usually took place in two
stages. The first was the preliminary notice, which
should contain brief information concerning the persons

designated and "should be remitted in good time"; the
second was regular notification through the diplomatic
channel. In his opinion, the preliminary notice was more
relevant to article 3, and the condition expressed in the
words "in good time" should be prescribed in that
article.
50. Mr. Ushakov's proposal clearly showed that there
was a close link between article 3 and article 8, para-
graph 1 (a). Since the two articles dealt with closely
connected matters, the Commission should perhaps bring
them closer together in the draft. In what was now article
3 it could deal with everything relating to the composition
of the special mission and of its staff, and keep for what
was now article 8 matters relating to changes in that
composition, to the arrival and departure of persons, and
to the engagement and discharge of persons residing in
the receiving State.
51. In the commentary, a sharp distinction should be
drawn between the notification provided for in article 3,
which was the first communication of the list of persons
and was intended to give the receiving State an oppor-
tunity to react, and the notification provided for in article
8, which was designed to set in motion the machinery
of privileges and immunities. If the first notification was
accepted it became valid ex nunc and brought the privileges
and immunities into effect.

52. Mr. ALB6NICO said that his first impression had
been that the notification mentioned in article 8 would
constitute the performance of the duty to notify the
composition of the mission, a duty which would be speci-
fied in article 3. It had since become clear that the notifi-
cation covered by article 8 was different from the notifi-
cation to be mentioned in article 3. Following that clarifi-
cation, he had serious misgivings regarding the purpose,
scope and effects of article 8 and the consequences of any
failure to observe its provisions.
53. With regard to the purpose of article 8, he must
point out that article 11 specified that the "functions of
a special mission shall commence as soon as that mission
enters into official contact with the appropriate organs
of the receiving State". Article 11 also specified that the
commencement of the mission's functions would not
depend upon the submission of credentials; it would
therefore seem to follow that those functions would
commence with the notification mentioned in article 8.
The members of the special mission would thus enjoy
their privileges and immunities only from the date of
that notification.
54. If that was to be the effect of article 8, its provisions
would be at variance with those of the 1928 Havana
Convention regarding Diplomatic Officers, which had
been ratified by no less than fifteen Latin American
States. Under article 22 of that Convention,2 diplomatic
officers enjoyed their immunities "from the moment
they pass the frontier of the State where they are going
to serve and make known their position". The same article
specified that those immunities continued to be enjoyed

2 Reprinted in United Nations Legislative Series, vol. VII, Laws
and Regulations regarding Diplomatic and Consular Privileges and
Immunities, New York, 1958, p. 421.
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even after the mission was terminated, for the time neces-
sary for the diplomatic officers to withdraw.
55. Thus, the Havana Convention did not require noti-
fication; diplomatic officers enjoyed the privileges and
immunities specified in that Convention regardless of
such notification, by the mere fact of their presence in the
receiving State being made known.
56. Apart from article 11, there were a number of other
provisions in the draft with which it was necessary to
co-ordinate those of article 8. For example, the provisions
on notification should apply when a member of the special
mission was authorized to perform particular acts on
behalf of the mission under paragraph 2 of article 7.
57. With regard to paragraph 2 of article 13 on the
possibility of a special mission having more than one seat,
it would be useful to require that the receiving State must
be notified of the place where the mission would carry
out its functions.

58. The scope of article 8 was thus not altogether clear
and the article moreover contained no provisions con-
cerning its effects; in particular, there was no indication of
the consequences of non-observance of its provisions.
The question arose whether the failure to make the notifi-
cation required under article 8 would give the receiving
State the right to refuse to recognize the special mission,
or to extend privileges and immunities to its members.

59. Mr. BARTOS, Special Rapporteur, said that the
purpose of article 8 was, first, to safeguard the security
of the receiving State, which had the right to know what
persons were coming to its territory with the special
mission, and secondly, to give the persons composing the
special mission the assurance that their presence was
known to the receiving State and that they would accord-
ingly receive the protection and facilities to which they
were entitled.
60. It was true that, as a consequence of the discussion
on article 3 at the present session, the Commission
proposed to introduce a new idea into that article,
namely, that of a preliminary notice stating the composi-
tion of the special mission before it was sent. In practice,
however, not all the persons on the preliminary list would
actually be sent to the territory of the receiving State, or
would all arrive at the same time. On some occasions the
head of the special mission and its highest-ranking
members arrived only after some time had elapsed, during
which the less important members had held preparatory
negotiations. Very often, too, the sending State sent
experts on various matters one after another, as the special
mission took up their respective subjects. In all those cases
the receiving State was entitled to know what persons
had actually arrived, and it needed to know that in order
to accord them the appropriate treatment.

61. Article 8, therefore, was not a repetition of what
would be covered in article 3. Article 3 would require
preliminary notice of the total composition of the special
mission, while article 8 required notification of the actual
arrival of the persons concerned. Under Mr. Ushakov's
proposal, the notification prescribed in article 8, para-
graph 1 (a), would apply only to a change in the compo-
sition of the special mission. For the reasons he had just

stated, he considered it necessary that article 8 should
require notification of the actual arrival of the persons
named in the list communicated in the preliminary
notice.
62. With regard to paragraph 2, the reply to Mr.
Ushakov's comment was that, in the circumstances
described, the head of the special mission acted as an
organ of the State. Normally the organ of the State was
the sending State's permanent diplomatic mission in the
receiving State. In practice, however, special missions
were in direct contact with each other. Moreover, there
were special missions between States which had no
diplomatic relations or which did not recognize each
other; in such cases notification would be impossible if,
as several Governments had suggested, it were made a
condition that the notification should always be given
through the diplomatic channel. The Commission should
therefore think hard before deleting paragraph 2.

63. Finally, it should be remembered that article 8
instituted an arrangement which could be modified by
agreement between States. In his opinion, the article
could be referred to the Drafting Committee.

64. The CHAIRMAN said that the discussion had
shown a general desire to invite the Drafting Committee
to co-ordinate the provisions of article 8 with those of
other articles, in particular articles 1, 3 and 11. He himself
would add article 37, on the duration of privileges and
immunities, an article which expressly referred to notifi-
cation.
65. He therefore suggested that article 8 be referred to
the Drafting Committee for consideration in the light of
the discussion, with the particular instruction to pay close
attention to problems of co-ordination with other articles
of the draft.

It was so agreed.3

ARTICLES 9 (General rules concerning precedence) [16,
paras. 1 and 3] and 10 (Precedence among special cere-
monial and formal missions) [16, para. 2],

66. Article 9 [16, paras. 1 and 3]
General rules concerning precedence

1. Except as otherwise agreed, where two or more special
missions meet in order to carry out a common task, precedence
among the heads of the special missions shall be determined by
alphabetical order of the names of the States.

2. The precedence of the members and the staff of the special
mission shall be notified to the appropriate authority of the
receiving State.

67. Article 10 [16, para. 2]

Precedence among special ceremonial and formal missions

Precedence among two or more special missions which meet
on a ceremonial or formal occasion shall be governed by the
protocol in force in the receiving State.

68. The CHAIRMAN invited the Commission to
consider the interrelated articles 9 and 10, the Special
Rapporteur's proposals for which were contained in

8 For resumption of discussion, see 927th meeting, paras. 15-33.
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paragraph 34 of the section dealing with article 9 in his
fourth report (A/CN.4/194/Add.l), and in paragraph 11
of the section dealing with article 10. His additional
comments on article 9 would be found in the supplements
to his fourth report (A/CN.4/194/Add.3 and 5) and his
additional comments on article 10 in document A/CN.4/
194/Add.3.

69. Mr. BARTOS, Special Rapporteur, said that article 9
did not raise any very serious problems. As between special
missions representing States which were by definition
equal, questions of precedence should be settled by an
objective criterion; the only criterion the Commission had
been able to propose was that of the alphabetical order
of the names of the States, and it had seen no need to go
into further detail.
70. The comments of Governments related mainly to
the question of the alphabetical order. The Belgian
Government wished the alphabetical order to be deter-
mined in conformity with the protocol in force in the
receiving State. The Government of Israel proposed that
precedence should be determined by the alphabetical
order of the names of the States concerned. The Yugoslav
Government proposed that the alphabetical order should
be the one in use in the receiving State or, failing that,
the method used by the United Nations. The Austrian
Government merely expressed the wish that the Com-
mission should specify in what language the alphabetical
order was to be determined. The Chilean Government
proposed the alphabetical order in the language of the
receiving State. Lastly, the Netherlands Government
proposed that articles 9 and 10 should be combined.

71. In its earlier discussions4 the Commission had not
been able to settle the question of the alphabetical order.
Some members had pointed out that the very name of
certain countries varied from the protocol of one State
to that of another. The matter was complicated if special
missions met in a third State. It was, of course, out of the
question to apply the criterion used in the Vienna Con-
vention on Diplomatic Relations, namely, the date of the
presentation of credentials.
72. He himself, in principle, favoured alphabetical order
as a criterion and would prefer that it should, if possible,
be the alphabetical order used by the United Nations.
He did not believe, however, that the Commission need
propose a rigid and uniform rule. He would leave it to
the Commission to decide the matter.

73. Mr. AGO said he doubted the value of laying down,
in the draft articles, a rigid rule from which practice was
bound to differ. The rule would be appropriate if all
missions had the same composition, but that was often
not the case. For example, special missions from the
States of the European Economic Community were to
meet at Rome in a few days' time, on the occasion of the
anniversary of the Treaty of Rome. If each of those
missions were led by the Head of State, it would be
possible to draw up a list of precedence in the alphabetical
order of the names of the States. But it was inconceivable
that a mission led by a Minister should take precedence

over a mission led by a Head of State, solely because the
former represented a country whose initial letter came
earlier in the alphabet. He therefore thought it would be
better to leave individual cases to be settled by protocol
as they arose.

74. Mr. YASSEEN said that the example quoted by
Mr. Ago showed how hard the problem was to solve.
It was sometimes agreed that the heads of all special
missions should be on an equal footing in matters other
than those of protocol. For example, at the Conferences
of Heads of State or Government of Non-Aligned
Countries held at Belgrade and Cairo, the head of each
delegation, whether Emperor or Minister, had presided
in turn. Deleting article 9 would not solve the problem.
He hoped the Commission would make a fresh effort
to find a more reliable criterion.

75. Mr. BARTOS, Special Rapporteur, pointed out that
article 9 dealt with special missions with full competence,
whereas article 10 dealt with special missions of a cere-
monial or formal character. Mr. Ago's example would
be more relevant to article 10.
76. It might perhaps be desirable to combine the two
articles, although article 9 was based on the sovereign
equality of States as recognized in the Charter, whereas
article 10 was based on international custom and tradition,
which sometimes survived changes of regime.
77. In his opinion, it would be preferable to mention the
criterion of alphabetical order, but without specifying
any particular language or alphabet.

The meeting rose at 1 p.m.
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Mr. Castren, Mr. Eustathiades, Mr. Ignacio-Pinto, Mr.
Kearney, Mr. Ramangasoavina, Mr. Reuter, Mr. Tam-
mes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor, Mr.
Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)
[Item 1 of the agenda]

ARTICLES 9 (General rules concerning precedence) [16,
paras. 1 and 3] and 10 (Precedence among special
ceremonial and formal missions) [16, para. 2] (con-
tinued)1

4 See Yearbook of the International Law Commission, 1964, vol. I,
762nd meeting, paras. 25-63. 1 See 905th meeting, paras. 66 and 67.
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1. The CHAIRMAN invited the Commission to con-
tinue its discussion of articles 9 and 10.

2. Mr. BARTOS, Special Rapporteur, said that the
difference between article 9 and article 10 reflected the
difference in character between the two categories of
special missions. For special missions with specific prac-
tical tasks, article 9 proposed a rule based on the equality
of States, in other words, on the United Nations Charter,
whereas for special missions of a ceremonial or formal
character article 10 followed established custom in the
various countries, and respected a traditional privilege of
the receiving State.

3. The example given by Mr. Ago at the previous
meeting2 raised a question of the priority, not between
special missions, but between the heads of special mis-
sions ; that question could be settled in the draft provisions
on high-level special missions if the Commission decided
to prepare them.
4. He recommended that article 10 be retained on the
understanding that, even if the receiving State followed
certain rules of protocol that were incompatible with the
sovereign equality of States, it must not exercise discrimi-
nation.
5. There was little in the way of comments by Govern-
ments on article 10. The Belgian Government found the
article ambiguous and asked that it should be worded
more clearly; the Greek Government concurred in that
request. The Drafting Committee would certainly try to
improve the article in that respect.

6. The Netherlands Government proposed that articles 9
and 10 should be combined; so did the Government of
Israel, but it also proposed that there should still be
two separate rules. In his opinion the second of those
two proposals was the less open to objection, for the
two kinds of special missions in question were quite differ-
ent, as the Commission had recognized at its first examin-
ation of the draft articles.

7. Mr. USHAKOV said that matters of precedence were
always very delicate and complicated. The article on
precedence could cover only ceremonial occasions such
as receptions and should be highly flexible.
8. Provision should perhaps be made in article 10 for
the case in which a special mission was led by a head
ad interim. Article 14 of the Vienna Convention on
Diplomatic Relations dealt with that case by dividing
heads of mission into three classes.
9. He suggested that, as in article 3, and for the same
reasons, the expression "Except as otherwise agreed" at
the beginning of article 9 be replaced by the expression
"Except as specially agreed".

10. Mr. YASSEEN said that the Commission should
try to find a criterion which would eliminate the delicate
problems raised by articles 9 and 10. Both suggested
methods—that based on the equality of special missions
consequent upon the sovereign equality of States, as
applied in article 9, and that based on the difference in

2 Para. 73.

rank between heads of missions, as applied in article 10—
had much to recommend them. If the criterion adopted
was the sovereign equality of States, all that was needed
was to apply the rule of the alphabetical order of names
of States. On the other hand, if the rank of the head of
mission was taken into account, the criterion would rest
on personal considerations, without prejudice to the
principle of the equality of missions. The Commission
should endeavour to find a single criterion in order to
avoid having to make a distinction between missions of
a ceremonial or formal character and other special mis-
sions, especially since formal missions might have other
functions to perform and other missions might have
some formal characteristics.

11. In his view, the criterion adopted in article 9 was
the more suitable for general application. The arguments
for the opposite view were, however, almost equally
cogent. The Commission would have to make a greater
effort to find a way out of the impasse.

12. Mr. REUTER said that he supported Mr. Ushakov's
proposal that the expression "Except as otherwise agreed "
at the beginning of article 9 should be replaced by the
words "Except as specially agreed". Questions of prece-
dence had to be settled not only as between heads of
mission but also as between other persons.
13. He agreed with Mr. Yasseen that it would be better
to lay down only one rule on the subject. Questions of
precedence were admittedly serious and delicate, but he
had the impression that the problem was really simpler
than it appeared in the two articles. A rule had to be
devised for cases where there was no agreement; the best
plan was to follow the usage of the place where the
problem arose. By that he did not mean the usage of the
receiving State, for special missions might well have to
meet in a third country. In other words, his suggestion
was to hand the problem over to the chief of protocol
of the place where the special missions met.

14. Mr. CASTREN said that, after studying the com-
ments by Governments on articles 9 and 10 and the
written comments by the Special Rapporteur, and after
listening to the views expressed at the current session,
he was coming to the conclusion that the best solution
was to combine articles 9 and 10, as some Governments
and several members had suggested.
15. He saw no need to devote two separate articles to
questions of precedence, whether between the special
missions of two or more States meeting at the same place
to carry out a common task, or between the members and
within the staff of a single special mission.
16. For the first case, common rules should be established
governing both ordinary special missions and missions
of a ceremonial or formal character. As the Netherlands
Government had suggested, the best plan would be to
apply the protocol in force in the receiving State, rather
than the rule of the alphabetical order of names of States.
He agreed with Mr. Ago and Mr. Ushakov that the rule
should be flexible and adapted to the practice and usage
of States. Obviously every State would find it desirable
to avoid discrimination and any rules involving dis-
courtesy.
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17. The question of the precedence of the members and
staff of a single special mission was an internal problem
for the sending State, which had only to notify the
receiving State, as provided by article 9, paragraph 2.
In the French text of that provision, the adjective "meme"
might usefully be inserted before the word "mission" in
order to bring out the difference from the preceding
paragraph, as the Finnish Government proposed.

18. Mr. BARTOS, Special Rapporteur, said that he had
no objection to placing both rules in the same article
but considered it necessary to keep two separate rules in
order to deal with cases which all the authorities con-
curred in describing as totally different.

19. Mr. EUSTATHIADES said that matters of prece-
dence came within the realm of courtesy; the main
requirement was flexibility, and there was no reason to
uphold the principle of the sovereign equality of States
at all costs. In any case that principle was subject to
exceptions, according to the majority rule and in many
other ways. What mattered was to obviate any possible
difficulties.
20. Of the two extreme solutions that might be contem-
plated, both of them mechanical—that of a round table,
advocated long ago by William Penn, or even a round
room with as many doors as there were persons meeting,
and that of alphabetical order—the former was not
always feasible and the latter was too mechanical to deal
with all the situations mentioned by previous speakers.
21. Like Mr. Yasseen and Mr. Castren, he was inclined
to prefer a single rule to cover all special missions, whether
special missions in the ordinary sense of the term or
missions of a ceremonial or formal character. What should
that single rule be? He would suggest following the usage
of the receiving State or of the place of meeting, if neces-
sary in combination with alphabetical order as a residual
system. It was customary for the representatives of States
to defer to the decisions of the receiving State in matters
of precedence, and it was in the receiving State's own
interest to ensure that any friction was avoided. The rule
he suggested would leave the receiving State entirely free,
but if it ran into difficulties it would be able to resort to
the alphabetical order method, which was one way of
recognizing the sovereign equality of States.

22. A single article on precedence, applicable to both
categories of special missions, might be drafted to
read:

"Except where regulated by the protocol in force or
the usage prevailing in the receiving State or at the
place of meeting, precedence shall be determined by
the alphabetical order of the names of the States
represented".

23. Mr. TSURUOKA said he agreed with Mr. Eusta-
thiades that, generally speaking, the representatives of
States accepted the customs or usage prevailing at the
place where they met. They were, however, quick to
notice any difference in treatment and, when they did,
tried to find the explanation in precedent. There was some
justification for their susceptibility, for the prestige of the
State was undoubtedly involved.

24. Use of the alphabetical order did not mean that
rank need be disregarded. For example, in drawing up
a list of the members of two or more special missions,
the normal procedure would be to list the States in alpha-
betical order, but if the heads of the special missions were
invited to an official dinner they would be seated by rank,
and the alphabetical order would apply only between
persons of the same rank. An order of precedence based
on rank did not mean discarding the principle of sovereign
equality of States, but it applied that principle only where
the persons concerned were of equal rank.
25. In view of those considerations, articles 9 and 10
were not ill-conceived. However, as several speakers had
already suggested, it would be well to specify that the
receiving State was entitled to apply the rules of its own
protocol. The articles would then have very broad con-
notations since they would reinforce custom.
26. In order to ensure that custom did not diverge too
far from the principle of the sovereign equality of States,
the Commission should try to correlate the set of rules
proposed on precedence, either in two paragraphs of a
single article or in two separate articles.

27. Mr. CASTAftEDA said he agreed with those
speakers who favoured the retention of articles 9 and 10.
28. It would not assist the receiving State if protocol
problems were left to be decided in accordance with that
State's usages. In practice, most of the difficulties arose
precisely because a foreign mission disagreed with the
local usage. The Commission could be of assistance to the
receiving State by laying down some general rule to which
the receiving State could refer in case of divergence of
views.
29. With regard to the choice of the most suitable rule,
it seemed to him that the only possible solution was to
adopt the system of the alphabetical order, in the language
of the receiving State.
30. Mr. BARTOS, Special Rapporteur, said that to
adopt the proposals put forward by some members of
the Commission would turn the United Nations system
of law upside down.
31. The rule of the sovereign equality of States, laid
down in Article 2 (1) of the Charter, was a precious and
fundamental rule. When the voting order of Member
States had been under discussion during the preparation
of the rules of procedure of the General Assembly, there
had been criticism of the system used at the Paris Peace
Conference in 1946, when the great Powers had come
first and then the other States in alphabetical order. The
General Assembly had therefore decided to adopt the
alphabetical order system. States were called on sometimes
in English alphabetical order and sometimes in French
alphabetical order, depending on who was in the chair
at each meeting, but it had finally been decided to use the
English alphabetical order. Since then United Nations
organs had always observed that rule, which was a protest
against the inequality of States and which avoided the
difficulties of making a choice between alphabetical orders.

32. It had been said that precedence was a matter of
protocol. In his view it involved the equality and dignity
of States. The receiving State could not impose a protocol
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incompatible with the principles of international law;
indeed, it had to bring its own protocol into line with the
new principles which had become part of positive inter-
national law. The Commission could not leave it to the
receiving State to make whatever rules it thought fit. The
Commission had not only to codify international law
but also to encourage its progressive development, in
accordance with Article 13 (1) a of the Charter.
33. Articles 9 and 10 could not alter the fundamental
rules of international law. That was why he was proposing
a general rule for working special missions in article 9,
and a special rule for ceremonial and formal missions in
article 10. The second category of special missions was
in practice subject to rules which varied from one receiving
State to another. For example, at some ceremonies in
Latin American countries, such as the inauguration of a
new President, the ambassadors extraordinary sent for
the occasion were required to present full powers and the
order of precedence was the order in which they did so.
At the Court of St. James's the protocol in force, last
revised in 1905, gave Heads of State related by blood to
the reigning Sovereign precedence over other Heads of
State. In some countries ambassadors extraordinary took
precedence over permanent ambassadors. The Com-
mission could allow for such special arrangements in the
case of ceremonial and formal special missions without
violating international law.
34. If the Commission decided to prepare draft pro-
visions concerning high-level special missions, it would
be able to extend to those missions the rule that precedence
should be governed by the protocol of the receiving State.

35. The CHAIRMAN, summing up the discussion, said
that some members had indicated a preference for a single
rule but the Special Rapporteur had strongly opposed
that approach and had urged the need for two different
rules to deal with the different types of case. For ordinary
working purposes, the Special Rapporteur advocated the
rule based on the equality of States.
36. There were perhaps three kinds of cases: first, the
ordinary special mission; secondly, the special mission
sent for ordinary business but with high-ranking persons
among its members; thirdly, the special mission for cere-
monial occasions.
37. He did not believe that, at the present stage, voting
would solve the difficulties that had arisen; articles 9 and
and 10 should therefore be referred to the Drafting Com-
mittee in general terms.
38. A general desire had been expressed in the Com-
mission to ensure sufficient flexibility to take account of
the practice in the matter and the Drafting Committee
would no doubt take that desire into account.
39. He accordingly suggested that articles 9 and 10 be
referred to the Drafting Committee, which would consider
not only the questions of drafting but also the aspects of
substance which had been raised during the discussion
and prepare a new text or texts for submission to the
Commission.

It was so agreed}

ARTICLE 11 (Commencement of the functions of a special
mission) [13]

40. Article 11

Commencement of the functions of a special mission

[13]

8 For resumption of the discussion of article 9, see 927th meeting,
paras. 34-43. Article 10 was deleted {ibid., para. 44).

The functions of a special mission shall commence as soon as
that mission enters into official contact with the appropriate organs
of the receiving State. The commencement of its functions shall
not depend upon presentation by the regular diplomatic mission
or upon the submission of letters of credence or full powers.

41. The CHAIRMAN invited the Commission to con-
sider article 11, the Special Rapporteur's proposals for
which were contained in paragraph 21 of the section of
his fourth report (A/CN.4/194/Add.l) dealing with that
article and in his additional comments on article 11 in the
supplements to his fourth report (A/CN.4/194/Add.3
and 5).

42. Mr. BARTOS, Special Rapporteur, said that the
purpose of article 11 was to specify the time at which the
functions of a special mission commenced; the essence of
the article was that its functions commenced "as soon
as that mission enters into official contact".
43. In paragraph (12) of its commentary to that article,
the Commission had requested Governments to advise it
whether the article should include a rule on non-discrimi-
nation in the reception and commencement of the
functions of special missions of the same character. The
Government of the Upper Volta alone had advocated
the inclusion of such a provision in article 11.
44. Most of the Governments which had given their
views on that point—those of Malta, the Netherlands,
the United Kingdom and the United States—had replied
in the negative. Their main argument was that the nature
of special missions varied very widely and that it was
consequently difficult to establish absolute equality of
treatment. They also argued that it was difficult to define
precisely what constituted discrimination: for example,
whether a warmer or cooler reception fell into that cate-
gory. His own view was that the article should not be
amended in that respect.
45. The Belgian Government proposed a new wording
(A/CN.4/188) which seemed to differ only in form from
that adopted by the Commission. The proposal might be
examined by the Drafting Committee. He himself believed
that it would be better not to mention in the article the
special case of ceremonial and formal special missions.

46. Mr. TAMMES said that, in paragraph 15 of his
written observations (A/CN.4/194/Add.l), the Special
Rapporteur had drawn a clear distinction, from the legal
point of view, between the commencement of the privi-
leges and immunities of the mission, covered by article 37,
and the commencement of the functions of the mission,
covered by article 11.
47. In view of that distinction, the Special Rapporteur
should explain what was the independent legal significance
of the commencement of functions, apart from the com-
mencement of privileges and immunities. If there were
no such independent significance, there would be no
need for the first sentence of article 11, which could con-
sequently be limited to a statement that the commence-
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ment of the functions of the special mission would not
depend upon its presentation or the submission of cre-
dentials.
48. He agreed with the comment made by certain
Governments that the prohibition of discrimination should
not be linked with the commencement of functions but
should be extended to the whole duration of the mission.

49. Mr. BARTOS, Special Rapporteur, said in reply
that the question at what moment a person began to enjoy
privileges and immunities was settled in draft article 37,
corresponding to article 39 of the Vienna Convention on
Diplomatic Relations. As a general rule, it was the moment
when the person entered the territory of the receiving
State.
50. Admission to the territory of the receiving State
was one thing and commencement of functions was
another. The head of a diplomatic mission commenced
his functions when he presented his letters of credence.
The moment when a special mission commenced its
functions had yet to be determined; article 11 proposed a
rule on the subject. The important point was to draw a
clear distinction between the two moments. In practice
several days might elapse between the arrival of the persons
concerned in the territory and the commencement of the
functions of the special mission. A person who had been
admitted to the territory but who had not yet commenced
his functions enjoyed his privileges and immunities and
was not just an ordinary alien. It sometimes happened
that a special mission's work was postponed and the
persons concerned returned to their country without the
special mission's ever having commenced its functions;
in that case, they enjoyed their privileges and immunities
for the duration of their stay.

51. If the Commission agreed with Mr. Tammes that
the commencement of the functions of a special mission
depended, not upon its presentation by the permanent
diplomatic mission or upon the submission of full powers,
but only upon entry into official contact, article 11 could
be rearranged along those lines. He would have no objec-
tion; indeed, such a change would have the advantage of
simplifying the article.

52. Mr. USTOR said that he shared the view that
non-discrimination was not closely connected with the
commencement of the mission's functions but raised a
broader problem; in fact, it was more closely connected
with precedence. He noted, however, that there appeared
to be no provision in the draft articles corresponding to
article 18 of the 1961 Vienna Convention on Diplo-
matic Relations, which read: "The procedure to be
observed in each State for the reception of heads of
mission shall be uniform in respect of each class".

53. In the absence of credentials or of a solemn reception
in the case of special missions, there was no place for a
similar article in the present draft, but he suggested that
the idea underlying article 18 of the 1961 Vienna Conven-
tion should be incorporated into the text of articles 9
and 10 which the Drafting Committee was to prepare.
That underlying idea of non-discrimination, based on the
principle of the equality of States, would thus be taken
into account with regard to protocol problems as well.

54. Mr. USHAKOV asked the Special Rapporteur
whether the second sentence in article 11 was really neces-
sary. It looked more like a commentary to the first
sentence than a rule.

55. Mr. BARTOS, Special Rapporteur, in reply to Mr.
Ustor, said that the question of a general rule on non-
discrimination would be discussed in connexion with
draft article 40 bis; in any case it seemed to him unneces-
sary to repeat that rule in every article.
56. Replying to Mr. Ushakov, he said that the second
sentence was necessary because some States required
special missions to be presented by the permanent diplo-
matic mission and to submit letters of credence or full
powers. That requirement might cause difficulties, and it
was precisely to avert them that the second sentence had
been included.

57. Mr. USTOR pointed out that although there was a
general provision on non-discrimination in article 47 of
the Vienna Convention on Diplomatic Relations, its
article 18 nevertheless contained a specific reference to
the obligation to accord uniform treatment to heads of
mission.

58. Mr. EUSTATHIADES said that Mr. Tammes had
been right to draw the Commission's attention to the
distinction between the commencement of the mission's
functions and the commencement of the regime of privi-
leges and immunities. The Special Rapporteur himself
had stated in his reply to the new suggestions by Govern-
ments (A/CN.4/194/Add.l) that "the commencement of
the special mission's privileges and immunities should
not be confused with the commencement of its func-
tioning".
59. A provision determining the commencement of a
special mission's functions would clearly be useful, but
there was no need to link it to article 37. Various argu-
ments could be advanced in support of such a provision,
but one of them stood out: Article "X" (A/CN.4/194/
Add.2) provided that " The provisions contained in these
articles shall be compulsory for the States that have
acceded to them, unless the provisions contained in par-
ticular articles provide expressly that they may be modified
by the States concerned in their reciprocal relations by
mutual agreement", while article "Y" provided that
"The provisions of the present articles shall not affect
other international agreements in force as between States
parties to those agreements".
60. Exceptions to the regime of special missions were
therefore possible either because there were other inter-
national agreements in force or because the States con-
cerned had agreed bilaterally that the settlement of
certain questions should depend on the date of the com-
mencement of the mission's functions. A third possibility
was the adoption—independently of any international
agreements—of domestic regulations taking the com-
mencement of a special mission's functions as a basis.

61. In his opinion, therefore, the Commission should
decide to retain an article 11, independent of article 37.

62. Mr. BARTOS, Special Rapporteur, said that he was
in favour of retaining article 11 as it stood. He saw no
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need to add a non-discrimination clause; there was one
already in article 40 bis.

63. Mr. Ushakov, who had commented on the second
sentence in article 11, could rest assured that there was a
genuine need for that provision. The Commission, in its
codification work, should bear in mind that the convention
would be applied not only by Ministries of Foreign
Affairs but also by administrative organs and executive
agents at a lower level, and it should make matters easier
for them by drafting provisions which were as clear and
as full as possible.

64. Mr. CASTREN said that the first sentence of the
article was perfectly clear; it might perhaps be appropriate
to place the second sentence in the commentary. He would,
however, accept the decision of the majority.

65. Mr. BARTOS, Special Rapporteur, said that the
Commission could combine the two sentences into one
if it preferred.

66. The CHAIRMAN said there seemed to be general
agreement on the need to include article 11, which had
some similarity to article 13 of the Vienna Convention.
It dealt with the functions of the special mission as such
and not with the functions of individual members. It
would not be appropriate to deal with the question of
uniform reception in articles 9 and 10, and a provision
on the lines of article 18 of the Vienna Convention might
be considered.

67. Speaking as a member of the Commission, he said
that the second sentence of article 11 seemed unduly rigid
and perhaps the Drafting Committee should be asked to
examine ways of introducing greater flexibility.

68. He suggested that article 11 be referred to the Draft-
ing Committee for redrafting in the light of the discussion.

// was so agreed?

ARTICLE 12 (End of the functions of a special mission)
[20, para. 1]

69. Article 12 [20, para. 1]

End of the functions of a special mission

The functions of a special mission shall come to an end, inter
alia, upon:

(a) The expiry of the duration assigned for the special mission;
(b) The completion of the task of the special mission;
(c) Notification of the recall of the special mission by the

sending State;
(d) Notification by the receiving State that it considers the

mission terminated.

70. The CHAIRMAN invited the Commission to con-
sider article 12, the Special Rapporteur's proposals for
which were contained in paragraph 11 of the section on
that article in his fourth report (A/CN.4/194/Add.l) and
in his additional comments on article 12 in document
A/CN.4/194/Add.3.

71. Mr. BARTOS, Special Rapporteur, said that the
significance of the words "inter alia" in the first line of

the article was that the Commission had not wished to
exclude other situations regarded by the States concerned
as terminating the functions of a special mission.
72. The Belgian Government had proposed that, in the
French text, the word " rappel" should be used rather than
the word "revocation"; he thought the Drafting Com-
mittee would be able to decide that point after hearing
Mr. Reuter's opinion.
73. The Belgian Government had also proposed the
inclusion in article 12 of the provision in article 44, para-
graph 2, which read: " The severance of diplomatic rela-
tions between the sending State and the receiving State
shall not automatically have the effect of terminating
special missions existing at the time of the severance of
relations, but each of the two States may terminate the spe-
cial mission". He was not in favour of that proposal, since
it was for the States themselves to consider whether the
functions of the special mission were terminated or not,
and article 44, paragraph 2, specified that the functions of
a special mission were not automatically terminated by
the severance of diplomatic relations. The Belgian Govern-
ment's comment might be reflected in the commentary,
but not in the text of the article.

74. The Government of the Upper Volta had reintro-
duced a proposal submitted in 1960 by Mr. Sandstrom,
the Commission's Special Rapporteur,5 and referred to
in paragraph (4) of the commentary to article 12 of the
present draft. The Commission had already considered
the effects of an interruption of negotiations between the
special mission and the local authorities, and had con-
cluded that such an interruption did not automatically
terminate the functions of the special mission unless the
mission was recalled by the sending State, or the receiving
State gave notice that it considered the mission terminated.
In his opinion, the Commission should not cite in article 12
any other case of the termination of a special mission's
functions beyond the cases already enumerated there.

75. The CHAIRMAN said that, as far as the English
text was concerned, the word "recall" was the right one
and he supposed that it should be translated by the word
"rappel".

76. Mr. REUTER said that, in the legal terminology of
French-speaking countries and countries using the French
system of law, the word "revocation" meant a discipli-
nary measure against a civil servant. Like the Belgian
Government he would prefer the word "rappel" to be
used.
77. He was somewhat perplexed by the juxtaposition of
substantive causes for the termination of functions, in
sub-paragraphs (a) and (b) of the article, and the formal
causes stated in sub-paragraphs (c) and (d). Whereas the
expiry of the duration assigned for the special mission
would come about so to speak mechanically, the com-
pletion of the task of the special mission required some
notification procedure because it was a matter for the
judgement of the States concerned to decide whether a task
had been completed. As he saw it, the real causes should
be set out first, and the problems of the end and com-

For resumption of discussion, see 927th meeting, paras. 45-55.
5 Yearbook of the International Law Commission, 1960, vol. II,

p. 113, article 15 (a).
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mencement of the functions of a special mission should
be dealt with side by side.
78. He questioned whether the existence of a special mis-
sion always presupposed the existence of a receiving State.
Negotiations between two special missions could con-
ceivably be held on the territory of a third State; that
had been the case in some of the negotiations which had
led to the Evian Agreements between France and Algeria.

79. Mr. EUSTATHIADES, referring to the Belgian
Government's comments,6 said the Special Rapporteur
had suggested that article 44, paragraph 2, might be
mentioned in the commentary to article 12. That did not
seem a wholly satisfactory solution, since although
article 44 was concerned with the duration of the facilities,
privileges and immunities granted to the special mission,
its paragraph 2 provided a means of terminating the
functions of the special mission without stipulating that
the severance of diplomatic relations automatically ended
those functions.
80. Another important feature of paragraph 2 was that
each of the two States might terminate the special mission
if diplomatic relations were severed. That provision there-
fore affected the substance of article 12, and he would be
inclined to recommend that the Commission add another
sub-paragraph to article 12, which might read: "Notifi-
cation by the sending State or the receiving State in the
event of severance of diplomatic relations; such severance
shall not necessarily involve the termination of the func-
tions of the special mission."

81. Mr. USHAKOV said that he would rather that
another sub-paragraph were added providing that a
special mission might be terminated by agreement between
the States concerned.

82. Mr. RAMANGASOAVINA said that sub-para-
graphs (a) and (b) dealt with cases in which the mission's
functions came to an end under normal conditions,
whereas in the cases dealt with in sub-paragraphs (c) and
(d) its functions ended before the expected duration had
expired.
83. In sub-paragraph (a), the Commission should have
specified that the expiry of the duration was not a peremp-
tory time-limit, and should have made allowance for an
extension. In the interests of consistency, the Commission
might redraft sub-paragraph (c) on the lines of sub-
paragraph (d): "Notification by the sending State that
it is terminating the functions of the special mission".
Moreover that wording would have the advantage of
avoiding the use of the word "revocation" to which the
Belgian Government and Mr. Reuter objected.

84. Mr. BARTOS, Special Rapporteur, said that, in
enumerating the cases in which the functions of a special
mission came to an end, the Commission might begin
with agreement between the parties, as suggested by
Mr. Ushakov. The sub-paragraph concerning the expiry
of the duration would come next.
85. With regard to the task, he had some doubts after
hearing Mr. Reuter. However, he thought it would be a

difficult matter to determine whether the task had been
completed or not; perhaps the article should require a
finding by one or both of the parties that the task had
been completed.
86. He proposed that sub-paragraphs (c) and (d) be
combined in a single sub-paragraph in terms similar to
those suggested by Mr. Ramangasoavina: "Notification
by the sending State or by the receiving State that it
considers the mission terminated".
87. With regard to article 44, paragraph 2, which the
Belgian Government proposed for inclusion in article 12,
it should be remembered that the end of the functions of
a special mission entailed some notification; article 44,
paragraph 2, dealt solely with a possible reason for the
termination of the special mission's functions.
88. Mr. Reuter had commented that special missions
might negotiate in the territory of a third State; in that
event, the third State played the part and assumed the
obligations of the receiving State. The Commission might,
however, take Mr. Reuter's comments into account in
article 16, entitled "Activities of special missions in the
territory of a third State".

89. Mr. ALBONICO said that cases provided for in
articles 5 and 5 bis were not covered in article 12. Sub-
paragraphs (a) and (&) should be retained and a new
sub-paragraph (c) inserted to deal with instances of
termination by agreement between all the States con-
cerned.
90. The present sub-paragraphs (c) and (d) which dealt
with the same legal situation, and in which the whole
stress was on notification, should be combined into one.

91. Mr. BARTOS, Special Rapporteur, said his first
suggestion had been that article 12 should mention agree-
ment between the parties, without specifying the number
of parties. His second suggestion had been that sub-
paragraphs (c) and (d) should be combined in a single
sub-paragraph.

92. The CHAIRMAN suggested that article 12 be
referred to the Drafting Committee. The problems it
raised were mainly of a drafting character. Mr. Ramanga-
soavina's suggestion would simplify the drafting and it
would also take account of article 44, paragraph 2.

It was so agreed.1

The meeting rose at 1.5 p.m.

7 For resumption of discussion, see 929th meeting, paras. 1-20.

6 See above, para. 73.
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Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr. Tsu-
ruoka, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 13 (Seat of the special mission) [17]

1. Article 13

Seat of the special mission

[17]

1. In the absence of prior agreement, a special mission shall
have its seat at the place proposed by the receiving State and
approved by the sending State.

2. If the special mission's tasks involve travel or are performed
by different sections or groups, the special mission may have more
than one seat.

2. The CHAIRMAN invited the Commission to consider
article 13, the Special Rapporteur's proposals for which
were contained in paragraph 13 of the section of his
fourth report (A/CN.4/194/Add.l) dealing with that
article and in his additional comments on article 13 in
document A/CN.4/194/Add.3.

3. Mr. BARTOS, Special Rapporteur, said that special
missions were often called upon to travel. They might
therefore have more than one seat; thus the United
States special mission which had gone to Yugoslavia to
look for the graves of American soldiers had had both
a central seat at Belgrade and regional seats as well.
Similarly the special mission which had gone to Skoplje
after the earthquake had had field seats and a central
seat.
4. Several Governments had submitted comments. The
Belgian Government had said that the need for the proviso
"In the absence of prior agreement" was not readily
apparent because "in any case the procedure contem-
plated consists of a proposal followed by its approval".
In his own view, a receiving State might be unwilling to
receive a foreign special mission in a certain locality in
its territory, not for political reasons, but simply because
it would have difficulty in providing the mission with
suitable quarters there. As the Belgian Government noted,
in practice the seat of a special mission was always
determined by mutual consent; but that consent might
be given either in advance or later on. In its draft of
article 13, paragraph 1, the Commission had wished to
cover both possibilities.
5. The Government of Israel had suggested that the
words "In the absence of prior agreement" be replaced
by the expression "Except as otherwise agreed". The
wording proposed by the Government of Israel was
doubtless more elegant, though, in his opinion, the wording
used in article 13 was the right one. The Commission
could leave the question to be settled by the Drafting
Committee.
6. The Government of the Upper Volta had expressed
the opinion that "the receiving State is competent to

choose the seat of the mission, without the participation
of the sending State". According to that Government, it
was not always possible to secure equality of choice
between the two States and, where it was not, priority
should be given to the receiving State.
7. The Netherlands Government commented that it was
not at all customary for the receiving State to make or
await suggestions on the location of a special mission's
seat, particularly when the special mission had duties
primarily of a political nature that could be discharged
within a relatively short period, and it was usual for that
kind of special mission to be housed by the permanent
mission of the sending State. It observed that, even in
countries where the movement of foreign diplomats was
restricted, "the receiving State need not necessarily inter-
fere in matters concerning the location of the seat,
provided a locality is chosen near that of the Govern-
ment". It proposed that article 13, paragraph 1, be
amended to read:

"In the absence of prior agreement, a special mission
shall have its seat at the place chosen by the sending
State, provided the receiving State does not object."

8. In his opinion the question of the seat was extremely
important, for a special mission must have a seat at
which to receive communications addressed to it by the
receiving State. In some countries a special mission
could have an official seat and a private seat, but that
was a detail which the Commission could well ignore.
9. The United States Government had suggested that
article 13 be deleted because "the fact that a special
mission is of a temporary character runs counter to its
having a seat". In his opinion that solution was too
drastic and was inconsistent with usage.
10. The Chilean Government had suggested the addition
of a provision to the effect that, if a mission's tasks
involved travel, "one of the seats should be considered
the principal seat". He saw no objection to the adoption
of that suggestion.
11. The question of the special mission's seat was of
no great importance in theory but it was in practice
because, while some Powers could house special missions
in their embassy premises, not all States were in a position
to do so.

12. Mr. YASSEEN said that article* 13 was necessary
and he was opposed to its deletion. The problem of the
special mission's seat could arise in practice, and the
Commission should try to find a satisfactory solution. It
should make provision not merely for the principal seat
but also for such secondary seats as a special mission
might sometimes need, depending on the nature of its
task.

13. With regard to the wording of the articles he was
prepared to accept the text as submitted to the Com-
mission, for agreement, whether express or tacit, between
the two parties remained the basic principle. However,
he preferred the wording suggested by the Netherlands
Government; it upheld the basic principle but was more
in accordance with the rules of hospitality. The least the
receiving State could offer the sending State was a free
choice of the locality best suited to it, and it should be
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understood that the receiving State could object to that
choice only for good and sufficient reasons.

14. Mr. TAMMES said that article 13 was a typical
example of the tendency in the draft to go into too much
detail and to seek to instruct governments about all
possible contingencies. The present article sought to indi-
cate how governments should select the seat of a special
mission in the absence of prior agreement, with the
receiving State making the first move; that, according to
one Government, was consistent with the principle of
sovereignty. It had also been argued that the requirement
that the sending State must accept the place chosen by
the receiving State would conflict with the principle of
the Charter concerning the sovereign equality of States.
15. He would have thought it preferable to delete the
article altogether and leave it to governments to agree
on the seat of the special mission, in accordance with the
practical requirements of each particular case.

16. Mr. KEARNEY said that article 13 was not of
great importance and should be deleted, for the reasons
given by Mr. Tammes. He had been surprised that the
Special Rapporteur should regard the United States pro-
posal to drop the article as radical. What was radical
was to try to impose upon States the requirement that
they should choose a seat; in his opinion, there was no
legal justification for doing that. The article as at present
drafted had no legal effects and imposed no rights or
duties. The only reasons for making it mandatory would
be either political or practical, but he supposed that if
there were political considerations Ministries of Foreign
Affairs would not overlook them.
17. Paragraph 2 was unnecessarily rigid and the article
as a whole would not make the draft more acceptable to
States.

18. Mr. BARTOS, Special Rapporteur, said that,
although a special mission was a temporary mission, that
did not necessarily mean that it would last only a few
days; it might last for a year or more, just as it might be
composed of a single delegate or of more than a hundred
people. The latter case had arisen several times with
special missions sent by great Powers. In such cases the
question of the choice of seat was obviously not a matter
of indifference to .the government of the receiving State,
and might even give rise to serious political disputes. It
would be wrong, therefore, to underrate the importance
of the problem.

19. The Commission had to strike a balance between
the interests of the sending State and those of the receiving
State with regard to the choice of the seat of the special
mission. If a special mission filled up all the hotels and
many of the villas in a holiday resort during the tourist
season, that was bound to do some harm to the interests
of the receiving State.

20. Mr. CASTREN said that he was in favour of retain-
ing article 13; the requirement that there should be an
agreement between the two parties was no encroachment
on the sovereignty of States.

21. He was also in favour of deleting, as proposed by
the Belgian and Chilean Governments, the opening words

of the article, "In the absence of prior agreement", since
the rest of the provision made them redundant. There
was only one possibility involved, not two as the Special
Rapporteur claimed, for the receiving State's proposal on
the choice of the seat could just as well be presented, and
the sending State's consent given, before the mission began
to function as afterwards.
22. With regard to paragraph 2 he was ready, for practi-
cal reasons, to accept the Chilean Government's proposal
for the addition of a provision to the effect that one of
the seats, when there were two or more, should be
considered the principal seat, and should be chosen as
provided in paragraph 1.
23. Mr. AGO said that he did not underrate the im-
portance of article 13 but hoped the Commission would
not spend too much time on it.
24. All that paragraph 1 as at present worded amounted
to was that, in the absence of prior agreement, the seat
was chosen by subsequent agreement. The wording sug-
gested by the Netherlands Government, though perhaps
more elegant, merely reversed the statement, and presumed
agreement if the receiving State did not object. In any
case no rule of law was involved. Paragraph 2 merely
recorded a fact, and did not lay down any principle.
25. He had no preference, therefore, as to whether the
Commission kept or dropped article 13. If it decided to
keep it, it ought perhaps to allow for a situation in which
a special mission sent to two or more States had its seat,
not only in one of the receiving States, but also in the
others. It would seem enough merely to mention that
possibility in the commentary.

26. Mr. USHAKOV said it was not clear whether the
word "seat" was to be understood to mean the premises
at which the members of the special mission stayed or
the offices in which the special mission carried out its
work. If it meant the offices, it was for the sending State
to decide whether particular premises were or were not
suitable for the performance of the special mission's task.
If it was to be left to the sending State to choose the
locality in which the special mission would have its seat,
as the Netherlands Government proposed, that locality
should be the one best suited to the performance of the
special mission's task.
27. In the absence of prior agreement, it was for the
receiving State to propose a locality, and the choice of
that locality was always open to negotiation with the
sending State. Since the receiving State exercised its sover-
eignty throughout its territory, he proposed that the words
"and approved by the sending State" should be deleted
from paragraph 1. In the same paragraph, the words
"shall have its seat" should be replaced by the words
"shall be installed".

28. Mr. ALB(3NICO said that the Special Rapporteur
had ascribed too much importance to article 13. The main
thing was to ensure that there was no encroachment on
the sovereign rights of the receiving State and to prevent
the sending State from setting up permanent adminis-
trative centres without the agreement of that State.
Personally he considered that the article should be
deleted.
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29. Mr. EUSTATHIADES said that the choice of the
seat had been a difficult problem throughout the history
of international conferences, so much so that a conference
had sometimes been cancelled for lack of agreement on
a meeting-place. The problem now, however, was the
choice, not of a State, but of a locality within a State.
30. There were two ways of approaching that problem:
the one proposed in the Special Rapporteur's text, and
the one proposed by the Netherlands Government. State
sovereignty was not at issue in either case, for there was
an agreement. The amendment suggested by the Nether-
lands Government would give the sending State the right
to propose the seat and the receiving State the right to
object; that was the opposite of what the Special Rap-
porteur proposed in his text, so that it could not be
called a mere drafting amendment.
31. To reconcile the two points of view he would
suggest some such wording as: "The special mission
shall have its seat at the place fixed by agreement between
the sending State and the receiving State on the proposal
of either of them". In practice the initiative in proposing
the seat should preferably be left to the sending State and
the receiving State would be entitled to object; alternatively,
it could be left to the receiving State, which was familiar
with local conditions, to take the initiative in proposing
the seat and the sending State would be entitled to reject
that choice if it thought fit.
32. It would be a mistake, therefore, to delete the article:
it provided that agreement was necessary since either of
the two States could object to the other's proposal. If,
however, members of the Commission were not convinced
of the need for a provision on the seat of the special
mission, he would suggest that the article begin with the
words:

"Where a seat is provided for the special mission,
it shall be fixed by agreement...".

33. At all events the Drafting Committee had all the
material it needed to devise a wording to satisfy everyone.

34. Mr. YASSEEN, referring to Mr. Ago's remarks,
said that the rule of law in article 13 was that the choice
of the seat must be subject to express or tacit agreement.
Mr. Ushakov, on the other hand, held that, in the last
resort, the receiving State must be given the right to
determine the seat. A choice had to be made between
those two conflicting solutions.

35. He himself supported the principle that the choice
of the seat should be determined by agreement between
the two States, for the sending State could hardly be
forced to accept a place which did not suit it, and con-
versely the special mission's seat could not be determined
against the will of the receiving State.

36. Mr. REUTER said that throughout the draft the
Commission's first consideration should be the interests
of the receiving State, for it was in that State's territory
that the special mission performed its functions.
37. The Commission might state it as a presumption
that, if the States concerned had not determined the special
mission's seat by agreement, the seat was at the place
where the special mission was to meet the representatives

of the receiving State for the first time. That presumption
could, of course, be modified by the conclusion of a
subsequent agreement concerning the seat of the special
mission.

38. Mr. BARTOS, Special Rapporteur, speaking as a
member of the Commission, said that the question of the
seat of the special mission—meaning its offices and not
merely the premises at which it stayed— had given rise
to too many difficulties and disputes in the past for the
Commission to overlook it. In his first report on special
missions1 he had proposed the presumption that the
special mission had its seat in the city where the Ministry
of Foreign Affairs of the receiving State was situated.
Only if the parties succeeded in reaching an agreement
to establish the seat of the mission elsewhere would that
presumption cease to be the rule.

39. Without some such rule, extremely serious situations
could arise. To give one instance, a special mission had
gone to a certain place on the instructions of the sending
State; that choice had not suited the receiving State, and
it had been on the point of interning the members of the
special mission.
40. The Commission should take care not to sacrifice
the sovereignty of the sending State to that of the receiving
State. As Special Rapporteur he deferred to the Com-
mission's wishes, but if any text subordinating the sending
State to the receiving State were put to the vote, he would
vote against it.

41. Mr. USHAKOV said that he was in favour of prior
agreement on the choice of the special mission's seat, but
if the receiving State successively proposed various
localities to the sending State and the latter rejected them
one after another, the result would be an impasse. He
therefore maintained his proposal for the deletion of the
words "and approved by the sending State".

42. Mr. AGO said that, if the Commission accepted the
suggestions made by Mr. Yasseen or Mr. Eustathiades,
article 13 could be said to lay down a rule; that would
not be the case if the Commission decided to make no
change in the wording of paragraph 1. It was of no con-
sequence which State proposed and which State accepted.
Alternatively, the Commission might perhaps accept the
presumption that, in the absence of agreement to the
contrary, the special mission's seat was situated in the
capital of the receiving State.

43. Mr. CASTREN said he supported the wording
suggested by Mr. Eustathiades.

44. Mr. BARTOS, Special Rapporteur, said that he too
supported that suggestion but would prefer the Com-
mission to maintain the presumption that the special
mission had its seat at the place where the Ministry of
Foreign Affairs was situated.

45. The CHAIRMAN said that, although three members
were in favour of deleting the article, the general view
seemed to be in favour of considering a revised text. Some

1 Yearbook of the International Law Commission, 1964, vol. II,
p. 101.
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support had been expressed for the Netherlands proposal,
but on the whole members seemed to favour a simple and
flexible rule that required the agreement of the parties on
the lines of the proposal made by Mr. Eustathiades.
46. Speaking as a member of the Commission, he said
that he shared the view of the majority and considered
that the agreement between the parties would often be
tacit. It was undesirable to lay too much emphasis on
the question which party should make the initial proposal
about the seat of the special mission.
47. There was no parallel provision in the Vienna
Convention on Diplomatic Relations. But an analogous
provision did appear in article 4, paragraph 2, of the
Convention on Consular Relations, and it should be noted
that there the choice of the seat lay with the sending
State. However, a special mission was not the same as a
permanent mission or a consulate, and the Commission
should consider itself free to frame the rule in the most
appropriate manner.

48. There was some doubt in the Commission as to
whether there was any need for the kind of detailed
provision put forward in paragraph 2, and the Drafting
Committee might consider whether it should be either
omitted or modified on the lines suggested by Mr. Ago.
49. He suggested that article 13 be referred to the
Drafting Committee for reconsideration in the light of
the discussion.

It was so agreed.1

ARTICLE 14 (Nationality of the head and the members of
the special mission and of members of its staff) [10]

50. Article 14 [10]

Nationality of the head and the members of the special mission
and of members of its staff

1. The head and members of a special mission and the members
of its staff should in principle be of the nationality of the sending
State.

2. Nationals of the receiving State may not be appointed to a
special mission except with consent of that State, which may be
withdrawn at any time.

3. The receiving State may reserve the right provided for in
paragraph 2 with regard to the nationals of a third State who are
not also nationals of the sending State.

51. The CHAIRMAN invited the Commission to con-
sider article 14, the Special Rapporteur's proposals for
which were contained in paragraph 14 of the section on
that article in his fourth report (A/CN.4/194/Add.l) and
in his additional comments on article 14 in documents
A/CN.4/194/Add.3 and 5.

52. Mr. BARTOS (Special Rapporteur) said that both
the substance and the form of the three paragraphs of
article 14 closely paralleled those of the three paragraphs
of article 8 of the Vienna Convention on Diplomatic
Relations.
53. The Swedish Government considered the expression
"in principle" in paragraph 1 too vague. The position

2 For resumption of discussion, see 929th meeting, paras. 21-35.

was that paragraph 1 stated the general rule and exceptions
to it were provided for in paragraphs 2 and 3; moreover,
the expression "in principle" was borrowed from article 8,
paragraph 1, of the Vienna Convention. The Swedish
Government had also suggested the deletion of para-
graph 3.
54. The Chilean Government had suggested even more
radical amendments (A/CN.4/193/Add.l), and would like
paragraph 1 to be so worded that persons composing
special missions could be of any nationality. That amend-
ment was submitted as one of form, but in his opinion it
went to the substance.
55. The Chilean Government said that, if the proposed
wording were adopted, article 36 should be brought into
line with it, and that if it were not adopted, the present
wording of paragraph 1 would lay down a rule far more
rigid than that in the Vienna Convention, in which the
nationality restriction only applied to diplomatic staff.
The Chilean Government therefore suggested that, if its
first proposal were not adopted, the word "diplomatic"
should be inserted before the word " staff" in paragraph 1.
He was inclined to accept that suggestion; thus amended,
the rule on special missions would be no stricter than the
rule on permanent diplomatic missions.

56. Apart from that, he was not in favour of amending
article 14, since the present tendency was for States to be
represented by their own nationals. Some States, how-
ever, particularly new ones, were occasionally obliged to
employ nationals of other countries to represent them.
Furthermore, some Latin American States looked to the
country of residence rather than to that of nationality.
It was therefore only natural to allow derogations from
the general rule if the receiving State did not object.

57. Mr. AGO said he agreed with the Special Rap-
porteur. It was important to preserve some symmetry
between the draft and the Vienna Convention, in particular
to retain the words "in principle".
58. For reasons which had been given on many occasions,
he would like to see the reference to the head of the special
mission in paragraph 1 deleted. And rather than limit
the rule in paragraph 1 to diplomatic staff, as the Chilean
Government was proposing, he would also delete the
reference to the members of the staff of the special
mission, since diplomats would generally be members of
the special mission rather than of its staff. If paragraph
1 simply specified "the members of a special mission",
the rule would be a little less rigid than the provisions
on diplomatic missions, which would be an advantage.

59. Mr. YASSEEN said that paragraph 1 was usefu
for the same reason that the corresponding provision in
the Vienna Convention on Diplomatic Relations was
useful. Because of the essentially temporary nature of
special missions and the generally less important functions
of the members of their staffs, he supported Mr. Ago's
proposal to delete the reference to staff in paragraph 1.
60. Subject to that minor reservation, he saw no diffi-
culty in accepting an article based on recognized principles,
which confined itself to restating the necessary provisions
without going into extraneous matters such as conflicts
of nationality.
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61. Mr. USTOR said that it was essential to maintain
the provisions of paragraph 1; it would be very difficult
to explain any departure from the system adopted in
article 8 of the Vienna Convention on Diplomatic
Relations and article 22 of the Vienna Convention on
Consular Relations. The provisions of paragraph 1 should
cover both members of the special mission and members
of its diplomatic staff.

62. Mr. CASTREN said he still thought, as he had done
during the discussion of the article in 1964,3 that the
provision in paragraph 3 concerning nationals of third
States was too rigid. However, since the two Vienna
Conventions contained a similar provision, and since the
Special Rapporteur and the majority of the Commission
seemed to approve of such an arrangement, he would
not propose any change.

63. He was glad that the Special Rapporteur had accept-
ed the second amendment proposed by the Chilean
Government regarding the staff of a special mission,
because it would probably be preferable not to put the
members of the diplomatic staff on the same footing as
other members of the staff.

64. Mr. REUTER said that he agreed with Mr. Ago.
65. He suggested that a reservation should be included
in the commentary for the case where an international
organization as such was entrusted with a special mission,
because the rule would then need to be interpreted with
considerable flexibility.

66. Mr. EUSTATHIADES said he supported Mr. Ago's
suggestion to delete from paragraph 1 the reference to
members of the staff of the special mission.
67. In paragraph 2 he would like to see the final words,
"which may be withdrawn at any time", deleted. It was
reasonable to ask for the consent of the receiving State
in such a case, but it would be going too far to empower
it to withdraw its consent at any time. The receiving State
would obviously have examined the case closely before
giving its consent; if for serious reasons it subsequently
wished to withdraw its consent, it could fall back on
other provisions of the draft articles, for instance by
declaring the person non grata.

68. His main observation, however, concerned para-
graph 3. Like Mr. Castre"n, he thought the rule too rigid.
Nor was he convinced that it was essential to follow the
Vienna Conventions on the matter in question, because
temporary missions were very different from permanent
missions. Moreover, the fact that there were States which
could not appoint special missions consisting solely of
their own nationals should be borne in mind. He would
not make any formal proposal, but hoped that the rule
could at least be relaxed.

69. Mr. ALB(3NICO said that the objections raised by
the Governments of Sweden and Chile to the words
"in principle" in paragraph 1 were not well-founded. That
paragraph was not so much a legal norm as a recommen-

3 For earlier discussion of this article (then numbered 13), see
Yearbook of the International Law Commission, 1964, vol. I, 763rd
meeting, paras. 31-51, and 770th meeting, paras. 2-6.

dation to the sending State to endeavour as far as possible
to appoint its own nationals. The use of the words "in
principle" was therefore quite appropriate.

70. On the other hand, he favoured the second alterna-
tive proposal by the Government of Chile and the similar
proposal by Mr. Ago, which would confine the provisions
of paragraph 1 to the diplomatic staff, thereby bringing
article 14 into line with the corresponding provision of
the Vienna Convention on Diplomatic Relations. The
text as it now stood was more rigid than that of article 8
of that Vienna Convention, because it extended to staff
other than diplomatic staff.

71. He supported paragraph 2 as it stood; it embodied
a long-standing rule of international law, which required
the consent of the receiving State to the appointment of
one of its own nationals as a member of a foreign mission.

72. He favoured, however, the deletion of paragraph 3.
In the case of special missions, there did not appear to be
the same strong grounds for including that provision as
in the case of permanent missions. Moreover, special
missions often dealt with highly technical subjects, for
which it was sometimes necessary for the sending State
to employ foreign experts.

73. Mr. CASTAftEDA said he supported the Special
Rapporteur's proposals for paragraph 1. He also sup-
ported the amendment proposed by the Government of
Chile, which would exclude technical and administrative
staff from the operation of paragraph 1; their position
was not the same as that of diplomatic staff.

74. With regard to paragraph 2, he supported the sug-
gestion by Mr. Eustathiades to delete the concluding
proviso. Once the receiving State had given its consent
to the appointment of one of its own nationals, there was
no valid reason to permit the withdrawal of that consent
at any time. It would be illogical for the receiving State,
after it had given its permission to the appointment, to
withdraw it merely on the ground of the nationality of
the person concerned. The interests of the receiving State
were already sufficiently safeguarded by the provisions of
article 4, which enabled it to bring to an end the functions
of any member of the special mission by declaring that
person non grata. Under article 4, the receiving State was
not required to give any reasons for its decision.

75. If the concluding words "which may be withdrawn
at any time" were deleted from paragraph 2, that would
affect the operation of paragraph 3. Subject to that
deletion, he favoured the retention of paragraph 3, since
that would serve to discourage a practice which, while
not altogether desirable, should not be absolutely for-
bidden. A sending State might, in certain exceptional
cases, need to appoint a national of a third State.

76. Mr. YASSEEN said that, in supporting Mr. Ago's
suggestion concerning paragraph 1, he had been thinking
of the entire staff of special missions and not merely the
diplomatic staff, which could obviously be the subject
of an exception. The staff of the special mission, however,
consisted mainly of persons discharging secondary duties
and mostly recruited in the receiving State.
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77. Paragraph 2, especially its final words, stated a very
useful rule. The situation in question was quite excep-
tional: it involved nothing less than the loyalty of the
individual towards the State of which he was a national.
Such a situation was only acceptable if both the individual
and that State enjoyed full guarantees. Even if the receiving
State consented initially, it must always be entitled to
prevent one of its own nationals from confronting it in
the special mission of a foreign State.
78. Deletion of the final words would suggest that the
consent of the receiving State, once given, could not be
withdrawn. It had been said that the receiving State could
declare a person non grata. In his view such a declaration,
the principal consequence of which was departure from
the State's territory, could only apply to an alien. In the
present state of the law such a measure did not seem
applicable to a national of the receiving State.

79. Paragraph 3 was indispensable. The fact that a
special mission included a national of a third State might
have unfortunate results, for example if grave tension
existed or a serious dispute arose between the third State
and the receiving State. The receiving State had to be
able to object to such a situation. Moreover, under
paragraph 1 the receiving State would normally expect to
negotiate with a special mission consisting solely of
nationals of the sending State.

80. Mr. BARTOS (Special Rapporteur) said he thought
that the general rule stated in paragraph 1 should be at
least as strict as the corresponding rule in the Vienna
Convention on Diplomatic Relations, because special
missions sometimes handled very delicate questions. The
more fully he recognized the unwisdom of extending the
requirement of the sending State's nationality to the
entire staff of a special mission, the more necessary
he found it to retain that requirement for diplomatic
staff.
81. The rule contained in paragraph 2, particularly its
final words, had been discussed at length at the Vienna
Conference on Diplomatic Intercourse and Immunities.
The opinion had finally prevailed that the presence in the
mission of nationals of the receiving State might be harm-
ful to relations between that State and the sending State.
In the draft articles the rule would only apply to persons
of high rank: the head and members of the mission and
diplomatic staff. Questions concerning the rest of the staff
were dealt with in articles 34 and 36 of the draft.

82. With regard to paragraph 3, it should be noted that
if a person had the dual nationality of the sending State
and the third State he would be regarded as a national
of the sending State, and therefore the rule would not
apply. The Vienna Conference had recognized that, if
relations between the receiving State and the third State
deteriorated, the presence of a national of the third State
might be detrimental to relations between the sending
State and the receiving State. But some countries lacked
qualified staff and had to call on foreigners to make up
their special missions. For that reason, although the
practice had been authorized, it had been thought neces-
sary for the receiving State to be able to exercise some
control and to enjoy the same rights with regard to such
persons as to its own nationals.

83. He would like to see the wording of the Vienna Con-
vention retained in the article, because then the Com-
mission could not be reproached for trying to innovate.
84. He urged that article 14 be retained without change,
subject to the amendment to paragraph 1 proposed by
the Chilean Government, which he had already accepted,
and to review by the Drafting Committee.

85. The CHAIRMAN, summing up the discussion, said
it seemed to be generally agreed that there should be no
departure from the rules embodied in the Vienna Con-
ventions without most substantial reasons. Most members
felt that paragraph 2 should be maintained in its entirety.
As for paragraph 3, it was equally necessary to retain it,
in order to avoid the implication that the receiving State
would not have the right in question where nationals of a
third State were concerned. The provisions of paragraph 3
were not unduly rigid, since they merely specified that the
receiving State "may reserve" the right provided for in
paragraph 2 with regard to nationals of a third State.

86. He suggested that article 14 be referred to the
Drafting Committee for consideration in the light of the
discussion and for incorporation of the Chilean Govern-
ment's proposal, bearing in mind the definition of special
missions as far as the wording of paragraph 1 was con-
cerned.

It was so agreed.*

The meeting rose at 1 p.m.

4 For resumption of discussion, see 929th meeting, paras. 36-50.
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 15 (Right of special missions to use the flag and
emblem of the sending State) [19]

1. Article 15 [19]

Right of special missions to use the flag and emblem of the
sending State

A special mission shall have the right to display the flag and
emblem of the sending State on the premises of the mission,
on the residence of the head of the mission and on the means of
transport of the mission.
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2. The CHAIRMAN invited the Commission to con-
sider article 15, the Special Rapporteur's proposals for
which were contained in paragraph 13 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.l) and his additional comments on article 15 in
document A/CN.4/194/Add.3.

3. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 15 was based on article 20 of the Vienna Convention
on Diplomatic Relations. Whether the proposed rule
was necessary for all special missions was, however, open
to question. In his opinion it was necessary for political
missions, particularly those at a high level, and for
certain technical missions, especially when they had to
deal with frontier questions, to travel by ship or boat,
or to participate in ceremonial occasions. It must be
admitted, however, that some special missions had no
need to fly their flag or to display their national emblem.
4. A further question was whether article 15 should be
placed in part I of the draft, where it was now, or whether
the right to display the flag should be regarded as a privi-
lege or a facility for the performance of the special mis-
sion's tasks, in which case the article should be placed in
part II. There was something to be said for both courses,
and he left it to the Drafting Committee to suggest the
right place for the article.
5. The Belgian Government suggested, with regard to
the use of the flag and emblem on means of transport,
that the rule should be brought more closely into line
with article 20 of the Vienna Convention, and that the
right to display the flag and emblem should be restricted
to the means of transport of the head of the mission. In
his view, what was appropriate for diplomatic missions,
where the main consideration was protocol, might not
be sufficient for special missions, for they might wish the
public to know of their presence; furthermore the use of
the flag might help the receiving State in protecting the
special mission.
6. The Netherlands Government proposed two changes.
The first was that the proviso "Except as otherwise
agreed" should be inserted at the beginning of the article.
He could accept that proposal, for the rule stated was
one to which exceptions were permitted by agreement. The
sending State was entitled ex jure to use its flag and
emblem, but it did not surrender its sovereign rights if,
pursuant to an agreement with the receiving State, it
refrained from such use.
7. He could also accept the Netherlands Government's
second proposal, namely, that the phrase "when used on
official business" should be added at the end of the
article. That proviso, taken from article 29, paragraph 2,
of the Vienna Convention on Consular Relations, would
be justified in the case of special missions.

8. Mr. USTOR said he noted that in his comments on
article 15 in his fourth report (A/CN.4/194/Add.l), the
Special Rapporteur stated: "During the discussion in
the Sixth Committee of the General Assembly, the Hun-
garian representative expressed the view that there was
no need to retain draft article 15, which should be regarded
as an instance of the rule that special missions are required
to comply with the laws and regulations of the receiving
State."

9. That sentence did not accurately reflect the remarks
which he had made as Hungarian representative in the
Sixth Committee on that occasion, and which had been
well summarized in the summary record of the 843rd
meeting of the Sixth Committee as follows:

"The right granted under article 15 to use the flag
and emblem of the sending State on the means of trans-
port of the mission was more extensive than the right
granted under article 20 of the 1961 Vienna Convention
on Diplomatic Relations, and that might not be
generally justified.

"As regards paragraph (2) of the commentary on
article 15, he proposed a solution along the lines of
article 29, paragraph 3 of the 1963 Vienna Convention
on Consular Relations which subjected the right to
use the flag and emblem of the sending State to the
laws, regulations and usages of the receiving State. It
went without saying that the local restrictions should
not be discriminatory and should not nullify the
aforementioned right"1

10. The sole purpose of his statement was to place the
necessary clarification on record.

11. Mr. BARTOS, Special Rapporteur, said that it would
be very dangerous to leave it open to the receiving State
to authorize, or refuse to authorize, a sovereign State to
use its flag and emblem.

12. Mr. CASTREN said that his impression was, first,
that article 15 stated a rule from which the States con-
cerned could derogate by agreement, and secondly that
the article could remain where it was; but he would not
go into those two questions for the time being.

13. Of the proposals submitted by Governments, the
only one he thought the Commission need consider was
the Netherlands Government's second proposal, to add
the phrase "when used on official business" at the end of
the article. Generally speaking, special missions should be
treated as consular posts rather than as permanent
missions so far as the use of the flag and emblem was
concerned. A high-level special mission, however, might
require different treatment.

14. Mr. RAMANGASOAVINA said that article 15
presented some minor problems. As the text stood, a
special mission had the right to display the flag and emblem
of the sending State on the premises of the mission, on
the residence of the head of the mission and on the
vehicles it used. He feared that right might be abused in
the case of the mission's vehicles, and he therefore sup-
ported the Netherlands Government's proposal that the
flag should be displayed on the means of transport only
when the latter was being used on official business. It was
true that circumstances sometimes made it appropriate
to display the flag on a special mission's means of trans-
port in order to give it prestige or a ceremonial character,
but it would be a mistake to try to bring draft article 15
exactly into line with article 20 of the Vienna Convention
on Diplomatic Relations.

1 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 843rd meeting, paras. 38 and 39.
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15. The function of the permanent mission was to ensure
that a nation was continuously represented, a principle
which had engendered the controversial notion of extra-
territoriality; but that did not apply to a special mission,
which was of limited duration and which might take any
of several forms. A high-level special mission naturally
involved some ceremony, but there were many special
missions of a more modest nature which on occasion, for
reasons of safety, might even have to refrain from dis-
playing a flag on their means of transport, for example
when travelling in a disturbed area. The display of a flag
or an emblem, therefore, depended on what was fitting at
the time and on local conditions. Consequently, the
agreement on that question should be made after, and
not before, the special mission reached its destination.

16. He supported both the Netherlands Government's
proposals, with some slight changes, and suggested that
the article read: "With the agreement of the Govern-
ment, a special mission may display the flag and emblem
of the sending State... and on the means of transport of
the mission when used on official business".

17. Mr. USHAKOV said he agreed with Mr. Raman-
gasoavina. Indeed, not only was it unnecessary to display
an emblem or a flag on the premises of the mission, but
there was often no need for official premises at all. Many
missions simply stayed at a hotel, where the display of
the flag or emblem of the sending State would obviously
be out of place.
18. The matter was one of privileges, not of immunities,
and it was quite natural that different missions should
enjoy different privileges. Little purpose would be served
by displaying the flag or emblem of the sending State on
the premises or vehicles of, say, a veterinary mission. In
any event, the question was subject to the rules of inter-
national law and to the laws of the receiving State. Thus
the USSR proposed to extend to special missions, subject
to reciprocity, all the privileges and immunities accorded
to permanent diplomatic missions.
19. He suggested that article 15 should open with the
wording: "In conformity with the laws and regulations
of the receiving State, a special mission may display...".

20. Mr. BARTOS, Special Rapporteur, said that the
two Vienna Conventions forbade individual States to lay
down rules on privileges and immunities that conflicted
with the rules of international law on the subject, since
domestic rules must take account of the privileges and
immunities prescribed by the rules of international law.
Any country could establish rules for domestic use con-
cerning privileges and immunities, but they were not for
external use and were not applicable to embassies or
legations. Moreover, under article 41 of the Vienna
Convention on Diplomatic Relations, the receiving State
was required not to prejudice the privileges and immu-
nities conferred on the representatives of countries by
the rules of international law. It could enact legislation
relating to the application of those rules to domestic
organs, but it was forbidden to restrict the field of appli-
cation or the extent of the privileges and immunities
prescribed by the rules of international law. Where rules
were for external use, international conventions or custom
must be applied.

21. Mr. USHAKOV said that USSR legislation on the
privileges and immunities accorded to permanent diplo-
matic missions was wholly based on the provisions of
the Vienna Convention. He had merely mentioned certain
domestic rules, such as that which—again in conformity
with the Vienna Convention—provided that only the
head of the mission could display a flag on his vehicle.
Other countries conferred that right on all members of
the mission.

22. The USSR had not yet prepared legislation on
special missions, but it could perfectly well extend to
them the privileges and immunities of permanent diplo-
matic missions on a basis of reciprocity, without in any
way infringing the existing rules of international law.

23. The CHAIRMAN said that there was no need at
the present juncture to engage in a discussion on the
compulsory nature of article 15 or on the possibility of
departing by agreement or unilaterally from the rules it
embodied; the Commission would have to examine that
question in a more general context at a later stage of its
discussions.

24. As far as the contents of article 15 were concerned,
the Commission should consider whether it wished to
retain an article which was modelled on the corresponding
provisions of the two Vienna Conventions.

25. Mr. YASSEEN said that, in his opinion, article 15
did not raise any serious problems; the rule it proposed
could do no harm whatever and might even be useful in
some cases.
26. The article was worded in such a way as to cover
all contingencies and to obviate many difficulties. In
particular, it imposed no obligation on trie special mission
to display the national flag or emblem if it preferred for
some reason or other to go unnoticed.

27. Article 15 did not lay down any rule of jus cogens;
States might agree that a special mission should not display
the flag or emblem of the sending State. In the absence of
such agreement, the special mission had a right to use
that flag and emblem on its premises, if any, on the resi-
dence of its head, and on its means of transport, especially
when used on official business. He therefore accepted the
second proposal by the Netherlands Government.

28. On the other hand, the first amendment submitted
by that Government did not seem essential. The Com-
mission would be considering at a later stage the problem
of the relative standing of the rules laid down in the draft
articles, and there was no need to specify in article 15
that the rule stated there was subject to exceptions.

29. He had no preference with regard to the position of the
article, which could be referred to the Drafting Committee.

30. The CHAIRMAN asked the Special Rapporteur
whether there was any reason for allowing the sending
State's flag to be used more freely on the means of trans-
port than under article 20 of the Vienna Convention on
Diplomatic Relations.

31. Mr. AGO said he recalled that the Commission
intended to provide for the hypothetical case where a
special mission had no head.
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32. Mr. BARTOS, Special Rapporteur, in reply to the
Chairman, said that the reason why article 15 was so
worded was that, apart from the head of the special
mission, other persons belonging to the mission might
need to travel on official business. The restriction imposed
by the Netherlands Government's second proposal
seemed sufficient.
33. He still thought that Mr. Ushakov's proposal,
making the use of the flag and emblem by the special
mission subject to the laws of the receiving State, would
be a source of difficulties and disputes. But to meet
Mr. Ushakov, he proposed that an additional paragraph
should be included in the article, modelled on article 29,
paragraph 3, of the Vienna Convention on Consular
Relations and reading:

" In the exercise of the right accorded by this article,
regard shall be had to the laws, regulations and usages
of the receiving State."

34. The CHAIRMAN noted that there was considerable
support for the second proposal by the Netherlands
Government to introduce the words "when used on offi-
cial business".
35. He also noted the Special Rapporteur's suggestion
to deal with the point raised by Mr. Ushakov by intro-
ducing a provision similar to paragraph 3 of article 29
of the 1963 Vienna Convention on Consular Relations.
36. In the commentary, the Special Rapporteur would
no doubt explain why the use of the flag was being
extended to the means of transport of persons other than
the head of the special mission.
37. He suggested that article 15 be referred to the
Drafting Committee for consideration in the light of the
discussion.

// was so agreed.2

ARTICLE 16 (Activities of special missions in the territory
of a third State) [18]

38. Article 16 [18]
Activities of special missions in the territory of a third State

1. Special missions may not perform their functions in the
territory of a third State without its consent.

2. The third State may impose conditions which must be
observed by the sending State.

39. The CHAIRMAN invited the Commission to con-
sider article 16, the Special Rapporteur's proposals for
which were contained in paragraph 16 of the section on
that article in his fourth report fA/CN.4/194/Add.l) and
in his additional comments on article 16 in document
A/CN.4/194/Add.3.

40. Mr. BARTOS, Special Rapporteur, said that the
Commission had added paragraph 2 to article 16 only
after very full discussion.3 It had also thought of speci-
fying that the third State, after giving its consent, might
withdraw it, but in the end had thought it sufficient to
express that idea in the commentary, on the grounds that

2 For resumption of discussion, see 929th meeting, paras. 51-61.
8 See Yearbook of the International Law Commission, 1964, vol. I,

763rd meeting, paras. 52-82, and 770th meeting, para. 8.

third States should not be encouraged to give their consent
lightly and then withdraw it.
41. Governments had given close attention to the
question of possible withdrawal of the third State's
consent. The Governments of Belgium (A/CN.4/188),
Chile (A/CN.4/193/Add.l), Israel (A/CN.4/188), and the
United States (A/CN.4/193) in their written comments,
and the Hungarian delegation in the Sixth Committee,4

had proposed that a provision should be added autho-
rizing the third State to withdraw its consent. He recom-
mended that that proposal be adapted and that a para-
graph 3 be accordingly added providing that the third
State might withdraw its consent at any time and without
being obliged to give any reasons for its decision.
42. The Japanese Government (A/CN.4/188/Add.4) had
raised two questions. First, whether the third State, once
it had given its consent, had the rights and assumed the
obligations of the receiving State under the draft. The
addition of a paragraph 3, along the lines he had indicated,
would make it easier to answer that question. In his
opinion a consenting third State was not in exactly the
same position as a receiving State. When consent had
been given, and until it was withdrawn, the third State
was bound to apply the rules of hospitality.
43. Secondly, the Japanese Government pointed out
that, if the definition of a special mission in article 1 were
adopted, special missions which were engaged in activ-
ities exclusively in the third State might not come within
the definition of "special mission". In his own view,
unless there was a special agreement, missions which did
not conform to the definition given in article 1 were not
" special missions " within the meaning of the draft articles;
they were missions called upon to work in the territory
of a third State, and that State was not, with regard to
those missions, in the position of a receiving State within
the meaning of the draft articles.
44. The Commission might deal with those two questions
in the commentary.

45. Mr. TAMMES said that article 16 constituted a
special application of the rule of general international
law that one State could not perform sovereign acts in
the territory of another without the latter State's consent.
The discretionary right of the latter State to refuse that
consent logically implied the right to attach conditions
to that consent when given. The provisions of article 16
thus appeared as a restatement of existing law. The legal
consequence was that the rule expressed in article 16
would apply whether the third State ratified the future
convention on special missions or not.

46. However, the commentary to article 16 suggested
that the article contained more than a restatement of
existing law. The second sentence of paragraph (6) of that
commentary implied that, for the duration of the special
mission, the third State could not impose conditions other
than those which it had initially laid down when giving
its consent to the special mission's operations in its
territory.

4 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 843rd meeting, para. 40.
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47. Such an interpretation would not be consistent with
the right recognized to the third State to withdraw its
hospitality at any moment. That interpretation would also
be inconsistent with the rights of a receiving State gener-
ally under the draft articles.
48. To illustrate his point, he would take the example of
a conference of special missions to deal with an important
political subject, held in the territory of a third State. In
the event of wide publicity being given to the activities in
question, as a result, for instance, of members' press
conferences, the host country could easily be embarrassed.
And clearly, the host country's position must be protected.
49. He therefore suggested that, in order to meet that
point, article 16 be reworded on some such lines as:

"A third State which gives its consent to the perfor-
mance of the functions of a special mission in its
territory may at any time withdraw its consent or attach
conditions thereto."

50. Mr. KEARNEY said that the question whether or
not the third State had to assume the obligations imposed
by the convention on the receiving State was an important
one and could not be relegated to the commentary. If the
answer was in the affirmative, as he thought it should be,
the appropriate provision would need to be included in
the article itself.

51. Mr. USHAKOV observed that article 16 in its
present form raised problems of interpretation; that
applied particularly to the term "third State". Did it
mean a State which gave hospitality to special missions
of other States so as to enable them to negotiate with
each other? The USSR had been in that position when
the delegations of India and Pakistan had met at Tashkent.
He was inclined to think that in such a case the third
State was really a receiving State. It had been suggested
in connexion with another article that the reference to
the receiving State should be replaced by a reference to
the State in which missions met.
52. However, article 16 could also be understood to
apply to the case where, for example, a special mission
established to negotiate with two or more countries
intended to perform its task in a country other than those
with which it was to negotiate. The article therefore
needed clearer drafting.

53. Mr. CASTREN said that he could accept the pro-
posals put forward by several Governments for the
addition to article 16 of an express provision authorizing
a third State to withdraw its consent. In his opinion,
however, the wording proposed by the Government of
Israel went into too much detail; all that was needed
was to add at the end of paragraph 1 the final words of
article 14, paragraph 2, "which may be withdrawn at
any time".
54. The remainder of the wording proposed by the
Government of Israel could appear in the commentary,
together with the Special Rapporteur's replies to the
comments by the Japanese Government (A/CN.4/194/
Add.3).

55. Mr. EUSTATHIADES said that article 16 was a
useful provision, designed to facilitate contacts between

sending States by enabling them to dispatch special
missions to the territory of a third State.

56. Paragraph 1 provided that "Special missions may
not perform their functions in the territory of a third
State without its consent". According to paragraph (3)
of the commentary, however, the "formal consent"
of that State was not necessary, while according to
paragraph (4), "the prior approval of the third State
is often simply a matter of taking note of the inten-
tion", and "If the third State makes no objection to
the notification... approval is considered to have been
given". The point was whether prior consent should be
required or whether mere absence of objection—or
tacit consent—was sufficient. In his opinion the consent
should be express; if the Commission did not share that
opinion it should state in the text of the article—and
not in the commentary— that special missions might
perform their functions in the territory of a third State
provided that State did not object.

57. Some Governments had referred to the freedom of
the third State to withdraw its consent at any time. In
his view, when the third State agreed to receive special
missions in its territory it was acquainted with the functions
they were to perform; the Commission should not empha-
size that acknowledged freedom of the third State in the
text of the article, lest it hamper the activities of the
special missions. Exceptional circumstances could, of
course, arise and if the Commission wished to mention
withdrawal of consent in the text, the phrase "in wholly
exceptional cases" should be added.

58. The problem of applying the system of privileges
and immunities to special missions performing their func-
tions in the territory of a third State had been raised by
the Belgian Government and by the Japanese Govern-
ment. If the special missions were dispatched by States
signatories of the convention and the third State was
also a party to the convention, the problem did not arise;
but if any one of those three States had not ratified the
convention, there was no assurance that a special agree-
ment would be concluded. The Commission might
mention that problem in the commentary.

59. Mr. JIMENEZ de ARfiCHAGA said that according
to the commentary the approval of the third State might
be expressed by taking note of an oral notification of
the intention to send a special mission to its territory, no
time limit being established for inferring acceptance. It
was not surprising that the reference to the obligations
of the third State in the commentary had aroused concern
among Governments, a number of which wished to reinsert
certain safeguards in the text of the article.

60. The Belgian Government's proposal to insist on the
need to obtain the prior consent of the third State was
justified, as was the United States Government's proposal
that it should be "express" consent. He agreed with the
limitation in the Government of Israel's proposal that
the consent could be conditional and that it could be
withdrawn without any reason being given.

61. As to whether the provisions of the convention
applied to the third State, a question that had been raised
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by the Belgian and Japanese Governments, that depended
upon whether the third State gave its consent and was
willing to extend either all or some of the privileges
provided for in the draft articles.

62. If all those limitations were inserted, the question
arose as to whether article 16 should be retained or whether
the matter could be left to be regulated on an ad hoc
basis by the States concerned.

63. Mr. BARTOS, Special Rapporteur, suggested that
the Commission should specify in the article that the
rights and obligations of the third State towards special
missions performing their functions in its territory would
be those of a receiving State. If that point was made only
in the commentary it might be virtually ignored because,
although the authorities responsible for implementing a
convention knew the text, they were often unfamiliar
with the commentary.

64. Mr. CASTANEDA said he agreed with the Special
Rapporteur that the legal position of the third State
should be made clear as well as whether the regime of
the draft articles applied to it, and whether the fact of
its giving consent automatically made it subject to the
draft articles. He would have thought it was necessary to
provide that once a third State had given its consent for
a special mission to operate in its territory, it would have
to observe the provisions of the draft articles. He doubted
whether it was necessary to require that consent be
" express ".

65. Mr. YASSEEN said it was questionable whether the
convention would apply to a State which was genuinely a
third State and in whose territory special missions per-
formed their functions. In his opinion the Commission
could not place a third State on exactly the same footing
as a receiving State until it had examined the problem
in greater detail.

66. Mr. AGO said he agreed with Mr. Yasseen. The
Commission could not expect to impose on a third State
all the obligations of a receiving State. A somewhat
similar problem had arisen during the drafting of the
Vienna Convention on Diplomatic Relations, in con-
nexion with the passage of a diplomat through the terri-
tory of a third State. The problem facing the Commission
was different, in that special missions might remain in
the territory of the third State for some time. The Com-
mission should examine the full consequences of that
situation.

67. Mr. CASTREN said that, unless the third State
imposed conditions as provided for in paragraph 2, it
would be regarded as a receiving State. Perhaps the Com-
mission might specify in the article that, except as other-
wise agreed, the third State might impose conditions which
must be observed by sending States.

68. Mr. USTOR said that if a third State was not a
party to the convention, the provisions of the convention
would not be binding on it, except if they embodied
general rules of international law. Those provisions which
constituted progressive development would only be
binding on the parties.

69. Mr. EUSTATHIADES said he feared that the term
"third State" might be taken to mean a State not a party
to the convention. He would therefore prefer some such
wording as: " . . . in a territory other than that of the
States sending the special missions". But, although that
wording would be clearer, it would not resolve the question
of substance, namely that of the regime to be applied.
The Commission should therefore consider whether it
should not further clarify the matter by going into
greater detail either in the commentary or in the article
itself.

70. Mr. AGO said he did not think Mr. Eustathiades's
suggestion would solve the problem. Obviously, if the
third State had not ratified the convention, it was in any
case only required to apply the provisions of the con-
vention to the extent that they corresponded to the custom-
ary rules of international law. But even if the third State
had ratified the convention, it could not be considered
bound to treat special missions as though they were
special missions sent to itself. In any event, the problem
was too complex for the Commission to solve before the
end of the meeting; it would have to examine the draft
articles as a whole and decide which of their provisions
it could apply to a third State.

71. Mr. YASSEEN said that the Commission might ask
the Special Rapporteur to reconsider the problem and
let it have his conclusions.

72. Mr. USTOR said he entirely agreed with Mr.
Yasseen; article 16 needed to be given more substance.

73. Mr. TSURUOKA said he did not think the Commis-
sion should depart from the text of article 16. A third State
which consented to receive special missions in its territory
thereby accepted certain obligations, and there was every
reason to suppose that it would take all necessary measures
to enable the special missions to perform their functions
in its territory without undue impediment.

74. Mr. BARTOS, Special Rapporteur, said that the
expression " third State " was used in the Vienna Conven-
tions and no one had felt any need to define it; it had been
in current use in international law for more than a century.
In private law the analogous expression "third party"
denoted a person who was not a party to a juridical
relationship but who might in certain cases have
certain rights and obligations by virtue of that relation-
ship.

75. The Commission could leave it to the sending State
and the third State to define by agreement the conditions
under which special missions would perform their func-
tions in the territory of the third State; failing agreement,
the customary rules of international law would apply.
He agreed, however, that the problem merited more
detailed study and, if the Commission so desired, he was
prepared to submit a specific report on the subject at its
next meeting.

76. The CHAIRMAN suggested that further discussion
of article 16 be postponed until the next meeting.

It was so agreed.
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Appointment of Drafting Committee

77. The CHAIRMAN said that the Commission's
officers proposed that the Drafting Committee should
consist of the two Vice-Chairmen, Mr. Ruda and Mr.
Ustor; the General Rapporteur, Mr. El-Erian; the Special
Rapporteurs, Mr. Bartos and Mr. Ago; Mr. Albonico,
Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter, Mr.
Rosenne, Mr. Ushakov and Mr. Yasseen. Mr. Albonico
might not be able to attend the whole session, in which
case another Spanish-speaking member would be co-opted.
It was hoped that the Committee would begin its work
the following week. The tempo of its work would be
partly determined by the speed of production of the
summary records.

It was so agreed.

The meeting rose at 1 p.m.

909th MEETING

Monday, 29 May 1976, at 3 p.m.

Chairman: Sir Humphrey WALDOCK
Present: Mr. Ago, Mr. Albonico, Mr. BartoS, Mr. Cas-

taneda, Mr. Castr6n, Mr. Ignacio-Pinto, Mr. Jim6nez de
Arechaga, Mr. Kearney, Mr. Nagendra Singh, Mr. Ra-
mangasoavina, Mr.Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN A/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

ARTICLE 16 (Activities of special missions in the territory
of a third State) [18]
(resumed from the previous meeting)1

1. The CHAIRMAN said that a telegram of good wishes
had been received from Mr. Tunkin, a former member of
the Commission. He welcomed^Mr. Nagendra Singh to
the Commission.

2. Mr. NAGENDRA SINGH said it was a great privi-
lege to join the Commission. He was glad to be able to take
part in the present discussion and regretted that his arrival
had been delayed.

3. The CHAIRMAN said that in the course of the debate
on article 16, the question had arisen of the legal regime
applicable in the cases envisaged in that article and the
legal obligations of the host State in those cases.

4. The further question had also arisen of the possible
difference between the case where the host State had invited
the participants to a meeting of special missions and the

See 908th meeting, para. 38.

case where the State merely tolerated the use of its territory
for the purposes of such a meeting. He invited the Special
Rapporteur to give his views on those points.

5. Mr. BARTOS, Special Rapporteur, said that, on
reflection, he had the following suggestions to make on
article 16. The words "which may be withdrawn at any
time " should be added to paragraph 1; paragraph 2 should
remain unchanged, and a new paragraph 3 should be added,
to read:

"In the absence of any special agreement, the third
State is required to guarantee to special missions the
privileges and immunities necessary for the performance
of their task."

That formula would provide an adequate guarantee and
at the same time it was flexible since the States concerned
would be free to determine by agreement what privileges
and immunities special missions should enjoy. The Draft-
ing Committee could, of course, make whatever drafting
changes it saw fit.

6. Mr. YASSEEN said he welcomed the Special Rap-
porteur's suggestions. In particular, the addition to para-
graph 1 of the phrase "which may be withdrawn at any
time" would obviate many difficulties.
7. He asked whether the new paragraph 3 suggested by
the Special Rapporteur meant that special missions per-
forming their functions in the territory of a third State
were to enjoy all the privileges and immunities provided
for in the draft articles, or whether the expression "neces-
sary for the performance of their task" had a restrictive
meaning. It was arguable that some of the privileges and
immunities provided for in the draft articles were not
essential to the performance of the functions of special
missions and were based rather on the theory of repre-
sentation.

8. Mr. BARTOS, Special Rapporteur, said that in his
opinion the only privileges and immunities which the third
State was required to grant were those essential to the
functioning of the special mission. The third State was
making a sacrifice even by admitting special missions to
its territQry; it could not be expected to assume any respon-
sibilities beyond those essential to enable the special mis-
sions to perform their task. In other words, he did not
think that article 16 should place the third State on exactly
the same footing as a receiving State, for there was a con-
siderable difference between the two situations. A third
State for the purpose of article 16 was a host State which
lent its good offices, and it should be put to the least pos-
sible inconvenience by doing so.

9. He had considered whether article 16 should specify
what privileges and immunities were necessary, but had
concluded that it was better to leave that to be settled
by practice.

10. Mr. YASSEEN said he agreed with the Special Rap-
porteur that a State which invited the special missions of
two other States to meet in its territory should not, except
as specially agreed, be obliged to grant such special mis-
sions any privileges or immunities beyond those necessary
for the performance of their task. It was nevertheless
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extremely difficult to draw the dividing line between privi-
leges and immunities which were essential and those which
were not. He hoped the Drafting Committee would be able
to find some form of words which would settle the matter.

11. Mr. USHAKOV said that the article would serve no
purpose if it did not specify what privileges and immuni-
ties the host State was required to grant to special mis-
sions. If the Commission considered that the privileges and
immunities in question should always be determined by
prior agreement between the States sending the special
missions and the States in whose territory the special mis-
sions met, that should be clearly stated. Another solution
would be to specify which articles of the draft were applic-
able in the case under consideration.

12. Mr. AGO said that article 16 raised a delicate ques-
tion. The expression "privileges and immunities necessary
for the performance of their task" was open to conflicting
interpretations. Sending States could claim that all the
privileges and immunities provided for in the convention
were essential to the performance of their special missions'
task, while the State in whose territory the special missions
were meeting could maintain that very few of them were
essential. That might create serious difficulties.

13. Furthermore, article 16 would apply to very different
cases. For instance, the State in whose territory the mis-
sions met might itself have taken the initiative of inviting
the parties; and since the meeting was being held under its
auspices, it would be natural for it to grant the widest
privileges and immunities. But there were other cases
where, from considerations of mere convenience, the par-
ties might have requested the hospitality of the third
State; there would then be far less of an obligation to
grant privileges and immunities.

14. Like Mr. Ushakov, he was inclined to think that the
question of privileges and immunities in such cases should
be settled by agreement between the States concerned, but
it remained to be seen whether the Commission ought to
propose a residual rule. In any event, the word "neces-
sary" was not very helpful. The Commission should state
its intention clearly before the article was referred to the
Drafting Committee.

15. Mr. BARTOS, Special Rapporteur, pointed out that
his suggested paragraph 3 included the proviso "In the
absence of any special agreement". The special missions
referred to in article 16, because they performed their
functions in the territory of a third State, needed more
privileges and immunities than were provided for in ar-
ticle 40 of the Vienna Convention on Diplomatic Relations
and article 54 of the Vienna Convention on Consular Re-
lations, which dealt only with transit through the territory
of a third State.

16. He had no objection to Mr. Ushakov's suggestion
that the articles of the draft which were applicable should
be enumerated, so as to indicate the minimum obligations
which the third State had to assume in all cases. The
Drafting Committee could undertake that enumeration.
17. The problem was of great political importance. Cases
occurred where two special missions could not negotiate
in the territory of either of the States concerned, so that

the agency of the third State was vital to the future rela-
tions between those two States and even to the mainte-
nance or restoration of peace between them. Article 16
was not concerned merely with technical questions re-
lating to privileges and immunities; it involved several
major principles of international law.

18. Mr. USTOR said that the 1961 Vienna Convention
on Diplomatic Relations laid down two different regimes
of privileges and immunities: the general regime of a per-
manent mission and the regime applicable in a transit
State. Article 16 on special missions envisaged a third
category of cases and it was for the Commission to decide
what regime had to be applied in those cases.

19. Personally, he was inclined to think that the situation
of the "third State" under article 16 was very much closer
to that of a receiving State than to that of a transit State.
Probably, the third State was bound to give almost all the
privileges and immunities extended by a receiving State.
20. He agreed with the Special Rapporteur that the
various provisions on privileges and immunities should be
reviewed in detail before the Commission decided whether
any of those privileges and immunities were not essen-
tial to a special mission in the situations envisaged in ar-
ticle 16. When that review had been completed, it would be
possible for the Commission to reach a decision on the
text of article 16.

21. Mr. CASTRfiN said he feared there might be some
contradiction between paragraph 2, under which the third
State could impose conditions, and paragraph 3, which
would require the third State to guarantee to special mis-
sions the necessary privileges and immunities. If the Com-
mission accepted the Special Rapporteur's suggestions,
those two paragraphs should perhaps be combined into
one, which might read:

"The third State may impose conditions which must
be observed by the sending State, but in any event it
shall guarantee to special missions the privileges and
immunities necessary for the performance of their
functions."

22. Mr. BARTOS, Special Rapporteur, said that he had
no objection to Mr. Castren's suggestion.

23. The CHAIRMAN, summing up the discussion, said
that there was general agreement to accept the proposal
put forward by a number of Governments for the inclusion
in paragraph 1 of a provision regarding the withdrawal
of consent. The Drafting Committee would also have to
consider whether the consent of the receiving State to
admit a special mission should be required to be an ex-
press consent.

24. Consideration would equally have to be given, first,
to the question whether the privileges and immunities
were to attach in all cases or only in those where the third
State had deliberately placed itself in the position of a
receiving State and, secondly, to the question whether in
any event some distinction should be made between the
latter case and the case in which the third State merely
tolerated the presence of the special missions on its ter-
ritory.
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25. Finally, the Drafting Committee would have to de-
cide whether a definition of "third State" should be in-
cluded in the draft. No such definition appeared in the
Vienna Convention on Diplomatic Relations but a defi-
nition of "Third State" had been included in article 2,
paragraph l(h), of the Commission's draft articles on the
law of treaties.2

26. All those questions would involve problems of draft-
ing, and the Commission should reserve its final opinion
until it received a text from the Drafting Committee. He
therefore suggested that article 16 be referred to the Draft-
ing Committee for consideration in the light of the dis-
cussion.

It was so agreed.3

ARTICLE 39 (Transit through the territory of a third State)
[43]

27. Article 39 [43]

Transit through the territory of a third State

1. Subject to the provisions of paragraph 4, if the head or a
member of the special mission or a member of its diplomatic
staff passes through or is in the territory of a third State, while
proceeding to take up his functions in a special mission performing
its task in a foreign State, or when returning to his own country,
the third State shall accord him inviolability and such other
immunities as may be required to ensure his transit or return. The
same shall apply in the case of any members of his family enjoying
privileges or immunities who are accompanying the person referred
to in this paragraph, or travelling separately to join him or to
return to their country.

2. In circumstances similar to those specified in paragraph 1
of this article, third States shall not hinder the transit of members
of the administrative and technical or service staff of the special
mission, and of members of their families, through their territories.

3. Third States shall accord to official correspondence and
other official communications in transit, including messages in
code or cipher, the same freedom and protection as is accorded
by the receiving State. Subject to the provisions of paragraph 4,
they shall accord to the couriers and bags of the special mission
in transit the same inviolability and protection as the receiving
State is bound to accord.

4. The third State shall be bound to comply with the obligations
mentioned in the foregoing three paragraphs only if it has been
informed in advance, either in the visa application or by notifi-
cation, of the transit of the special mission, and has raised no
objection to it.

5. The obligation of third States under paragraphs 1, 2 and 3
of this article shall also apply to the persons mentioned respectively
in these paragraphs, and to the official communications and bags
of the special mission, whose presence in the territory of the
third State is due to force majeure.

28. The CHAIRMAN said that the Special Rapporteur
wished to introduce at that point article 39 which dealt
with the comparable problem of the transit State.
29. The Special Rapporteur's proposals for article 39
were contained in paragraph 13 of the section of his fourth
report (A/CN.4/194/Add.2) dealing with that article and
in his additional comments on article 39 in document
A/CN.4/194/Add.4.

30. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 39 was based on article 40 of the Vienna Convention
on Diplomatic Relations, but the two articles differed
particularly on one point, namely, that article 39 referred
not only to the diplomatic agent of the special mission but
also to members of the special mission passing through
the territory. Generally speaking, however, the tenor of
the two articles was substantially the same.
31. As Mr. Ushakov had said, the primary consideration
in drafting article 39 had been to guarantee freedom of
transit in general; certain privileges and immunities had
then been enumerated in order to explain what freedom
of transit meant.
32. Although the text of article 39 did not present any
major dificulties at the present stage of the discussion, it
should be noted that articles 16 and 39 differed considerably
in certain respects. Whereas article 16 dealt with a third
State which had consented to certain activities of other
States taking place in its territory, under article 39 the
presence of a special mission in the territory of the third
State meant one of two things: either the third State had
given permission for transit, or the special mission found
itself obliged to pass through the territory of the third
State even without permission. Cases of force majeure dealt
with in the last paragraph of article 39—for example,
diversion from the route originally planned—were con-
sidered to fall within the second category.
33. In short, articles 16 and 39 laid down two different
rules and article 39 offered two variants, the first being
stated in paragraphs 1 to 4 and the second in paragraph 5,
34. The Commission's idea in drafting article 39 had
been to take over article 40 of the Vienna Convention on
Diplomatic Relations without change. It was essential to
make provision for the transit of the special mission
through the territory of a third State, because it often
occurred in practice. Special missions generally passed
through the territory of other States, which—quite apart
from any privileges and immunities they might grant—en-
deavoured to facilitate their passage. It should be noted
that the meetings involved were often courtesy meetings.
The transit of special missions through the territory of a
third State was sometimes extremely important, as history
had shown, and he considered it a necessity that the pro-
visions of article 40 of the Vienna Convention on Diplo-
matic Relations should be applied to special missions.

35. Mr. TAMMES said he noted that, under the pro-
visions of paragraph 4 of article 39, the third State was
bound to grant privileges and immunities "only if it has
been informed in advance... of the transit of the special
mission and has raised no objection to it". That provision
did not appear in the corresponding article 40 of the Vien-
na Convention on Diplomatic Relations, under which
privileges and immunities were always extended to diplo-
mats in transit and absence of objection to transit was not
laid down as a prior condition. The commentary to ar-
ticle 39 of the draft articles on special missions, as adopted
by the Commission in 1965,4 merely recorded that essen-
tial difference between the two texts but did not explain

2 See Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev. 1, Part II, chapter II.

3 For resumption of discussion, see 930th meeting, paras. 104-112.

4 Yearbook of the International Law Commission, 1965, vol. II,
p. 189.
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why there was a deviation from the system of the Vienna
Convention.
36. The Special Rapporteur stated in paragraph 13(4)
of his comments in his fourth report (A/CN.4/194/Add.2):
"In principle, the provision contained in this article should
be generally compulsory in the absence of a special agree-
ment between the sending State and the third State con-
cerned. " It was therefore necessary to explain clearly the
reasons for the departure from the system embodied in ar-
ticle 40 of the Vienna Convention on Diplomatic Relations.
37. Furthermore, since paragraph 4 of article 39 left the
question of objection entirely to the discretion of the third
State, he suggested that the concluding words "and has
raised no objection to it" be amended so as to specify that
objection could only be made in exceptional cases or on
reasonable grounds. A qualification of that type, to be
interpreted and applied in good faith, would make it pos-
sible to prevent the whole purpose of article 39 from being
frustrated by the use of the discretionary rights recog-
nized in paragraph 4.

38. Mr. USHAKOV said he wished to make a few com-
ments purely on matters of drafting. First, under para-
graph 4, the third State could object to free transit through
its territory, as prescribed in paragraphs 1, 2 and 3; that
included the free transit of messages in code or cipher as
prescribed in paragraph 3. It was out of the question that
such messages should be exposed to the risk of objection,
and he therefore proposed that paragraph 4 be amended
so as to preclude any such interpretation.
39. Secondly, the expression " receiving State ", in para-
graph 3, needed careful consideration. The discussion on
article 16 had led the Commission to the conclusion that
a State giving hospitality to special missions should not
be regarded as a receiving State. Paragraph 3 should also
take into account the position of a State providing hos-
pitality on its soil for two or more special missions for the
purposes of article 16. That point needed clearing up.

40. In paragraph 2, it might be appropriate to mention
the case of a special mission presided over by a Head of
State, Prime Minister or Minister for Foreign Affairs, in
other words, of a high-level mission. In that case, any
administrative, technical and service staff in the suite of
the high-ranking diplomatic agent should perhaps be
granted the same diplomatic privileges and immunities as
the head of the mission.
41. Lastly, paragraph 1 used the expression "third
State". There had already been some discussion on that
subject during the consideration of article 16. If the Com-
mission used the expression "third State" in article 16 to
denote a State which provided one or more special mis-
sions with hospitality, it seemed to him that the third
State, or transit State, referred to in article 39 was, in a
sense, a "third State" in relation to the third State men-
tioned in article 16.

42. Mr. BARTOS, Special Rapporteur, said he did not
think that paragraph 4, which had not been taken from
the Vienna Convention on Diplomatic Relations, was well
worded; indeed, it had been criticized a great deal. The
question was whether the third State was entitled to object
to the transit of the special mission through its territory,

or was in duty bound to allow the special mission to pass.
The Commission could not leave such an important ques-
tion unanswered.
43. Mr. Tammes had not gone as far as the Netherlands
Government, which proposed that the article should be
dispensed with altogether. In his view article 39 was need-
ed, and the only passage which could be dispensed with
was the phrase "and has raised no objection to it". Several
Governments had observed that the third State could be
under no obligation if it had not been informed of the
transit of the special mission. Paragraph 4 went some way
towards conveying that idea, and if the phrase "and has
raised no objection to it" were deleted, the paragraph
would come close to stating that the third State was under
a duty to allow the special mission to pass.
44. Mr. Ushakov wanted the notion of the third State
more clearly defined. He (the Special Rapporteur) had
done a great deal of research on that point but to no avail.
Perhaps Mr. Ushakov could enrich legal terminology by
finding an expression to denote a host State which had no
direct relationship with the special mission. It was true
that the use of the term " third State " in both article 16 and
article 39 might create confusion. Article 16 referred to the
activities of special missions in the territory of the third
State; article 39 dealt with the transit of the special mission
through the territory of the third State, in other words
with the case of a mission which was in transit and which
was not authorized to engage in activities in the territory
of the State traversed en route. He was prepared to con-
sider any proposal which a member might submit with a
view to clarifying the notion of the third State.

45. The comments made by Governments included many
on paragraph 4. The Governments of Belgium, Chile and
Israel thought that the third State should be informed, and
the Government of Chile thought further that the third
State should be free to object to the transit. The United
States Government had raised the question of vehicular
accidents which might occur en route. The same question
had been raised by the Netherlands delegation at both
Vienna Conferences, but the proposal that immunities
should be restricted in such circumstances had been re-
jected. In practice the question was already settled, for
most States required a certificate of insurance for the
vehicle whether the occupants enjoyed diplomatic immu-
nities or not.
46. The Netherlands Government suggested that the
article should be omitted altogether. The United Kingdom
Government proposed that third States should be entitled
to permit the transit of a special mission without at the
same time granting it immunities. That meant, first, that
the permission of the third State was necessary for transit,
and secondly that the third State could permit transit
without granting privileges or immunities. In his opinion
the United Kingdom Government's proposal called into
question the Commission's entire system, and even that
of the two Vienna Conventions.

47. Mr. ALB(3NICO said that three types of case could
arise concerning the position of a special mission in
relation to a third State. The first was that contemplated
in article 16, where the privileges and immunities granted
to the special mission would be those agreed by the States
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concerned; the Drafting Committee could devise a resi-
duary rule for the case where no specific agreement on
that question was concluded.
48. The second was the case of a special mission whose
presence in the territory of a third State was due to force
majeure, the case contemplated in article 39, paragraph 5.
As far as that case was concerned, there was every justifi-
cation for granting the special mission all the rights spec-
ified in paragraphs 1, 2 and 3 of the article.

49. The third was the case of the transit of a special mis-
sion to and from the receiving State. For that case, para-
graph 4 specified certain obligations for the third State, on
the sole condition that notification was made and that no
objection was raised by the third State.
50. But paragraphs 1, 2 and 3 of article 39 laid down a
very wide range of privileges. Those privileges affected
several categories of persons: the head of the special mis-
sion, members of the mission, members of its diplomatic
staff, members of the families of those persons, members
of the administrative and technical or service staff and
members of their families. Provision was also made for
privileges for "official correspondence and other official
communications in transit, including messages in code or
cipher" and for "couriers and bags of the special mission
in transit". It was difficult to accept such a broad range
of privileges for the benefit of special missions which were
merely in transit.
51. He would like finally to clarify a comment by the
Chilean Government, which had proposed the amendment
of paragraph 4 so as to cover all methods of information
about the transit of the special mission. The text as it
stood made provision only for a visa application and a
formal notification; but the information in question could
well be conveyed in some other manner. Whatever the
means whereby the third State was informed, article 39
would apply only if the third State raised no objection to
the transit of the special mission. He himself favoured the
change of wording proposed by the Chilean Government.

52. Mr. KEARNEY said he agreed with Mr. Albonico
that it was undesirable to grant an unduly wide range of
privileges and immunities, even on a temporary basis, to
special missions in transit. It should be remembered that
transit of special missions involved a much larger number
of persons than transit by members of permanent missions
to and from their duty stations, which was covered by
article 40 of the Vienna Convention on Diplomatic Rela-
tions. Article 39 therefore involved a correspondingly
greater burden on countries of transit than article 40 of
the Vienna Convention, while problems such as the diffi-
culties arising out of traffic accidents would be much
greater. He therefore considered that a much less rigid
system would have to be adopted.

53. Mr. USTOR said he noted from paragraph (2) of
the commentary that the Commission considered "that
a third State is not bound to accord to its nationals who
form part of a foreign special mission passing through its
territory the privileges and immunities which the receiving
State is not bound to guarantee to its nationals who are
members of a foreign special mission (see article 36 of the
draft)". He agreed with that statement and considered

that it was in accord with the Vienna Convention on Dip-
lomatic Relations. The position should, however, be made
clear in the text of the article itself and not merely in the
commentary.
54. On one point paragraph 3 of article 39 differed from
the corresponding paragraph of article 40 of the Vienna
Convention on Diplomatic Relations: in the second sen-
tence, after the word "couriers", the words "who have
been granted a passport visa if such visa was necessary"
had been omitted. He wished to know whether that omis-
sion was intentional, and, if so what was the reason.

55. Mr. TAMMES said that the Netherlands Govern-
ment had not proposed the deletion of the whole article
but had wished to point out that the system of privileges
and immunities depended upon consent being given to
transit. Unless some criterion were laid down for justifying
refusal to give consent, then it considered that the article
ought to be dropped. In his opinion such criteria could be
found, and consent could only be withheld in exceptional
cases. Clauses of that kind had been inserted in the Con-
ventions on the law of the sea.

56. Mr. BARTOS, Special Rapporteur, said that al-
though he would prefer an objective criterion to one which
employed terms such as " reasonable " or " extreme " which,
where there was no court of appeal, left it to one party to
decide whether the rule was applicable or not, he was
prepared to accept Mr. Tammes's suggestion and word
paragraph 4 in such a way that the third State would be
able to object to transit only in extreme cases. The rule
would not be based on a legal criterion but would impose
a moral obligation.

57. He could not accept the United Kingdom Govern-
ment's proposal, which would oblige States sending special
missions to apply for permission for transit through the
territory of the third State. He assumed that such permis-
sion would be granted or withheld through the grant or
denial of a visa by the third State.
58. The United States Government's comments and the
remarks by Mr. Kearney and Mr. Alb6nico raised the
question of restrictions on freedom of transit. The Com-
mission could reconsider that question when the article
came back from the Drafting Committee; it could then
decide whether certain restrictions should be placed on
freedom of transit and on the grant of privileges and immu-
nities.
59. In the Vienna Convention a distinction had been
drawn for that purpose between diplomatic staff and
their families on the one hand and technical and adminis-
trative staff and members of their families on the other,
thus obviating many difficulties. If, in the case of special
missions, passage in transit was not subject to any restric-
tions, complaints might be heard from transit States that
special missions were constantly travelling to and fro.
That situation was not covered by the Vienna Convention,
and he had to admit that he had not considered it
either.
60. In general, the article should not depart from the
Vienna Convention on the main point; the other questions
were minor ones and could be left to the Drafting Com-
mittee.
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61. Mr. JIMfiNEZ de ARfJCHAGA said that in some
respects article 39 conferred wider privileges and immu-
nities than were normally accorded to diplomats in transit,
but with respect to heads of special missions it did not go
as far as some international treaties, such as the Inter-
American Convention on Diplomatic Officers,5 which
dealt with both permanent and special missions. Its pro-
visions concerning privileges and immunities were appli-
cable to both.
62. Paragraph 4 would be too drastic if it were inter-
preted as meaning that States that were reluctant to grant
immunities would have to deny the special mission transit.
It would be more reasonable to give them discretion to
allow transit while refusing immunities.

63. He could not agree with the Special Rapporteur that
the United Kingdom proposal undermined the whole
system of special missions. Possibly the denial of immu-
nities might affect the status of certain special missions,
but in those cases the missions would probably travel by
some other route. Normally they would pass through the
country even if they were not granted immunities. In his
opinion the United Kingdom proposal would give a mea-
sure of flexibility that would help to solve certain practical
difficulties and should be considered by the Drafting
Committee.

64. Mr. TSURUOKA. said that article 39 should be
drafted in the most flexible terms possible. However, the
Commission should leave no room for uncertainty in the
interpretation of the provisions, and a paragraph should
perhaps be added to the commentary explaining the mean-
ing of the passage in the first sentence of paragraph 1
which read: "the third State shall accord him inviolability
and such other immunities as may be required to ensure
his transit or return".

65. The special mission was granted privileges and immu-
nities only because it needed to travel in transit through
the territory of a third State, and the enjoyment of those
privileges and immunities should be limited in time and
space. The purpose of the convention was to facilitate
international relations, and if the Commission wished a
large majority of States to accept the text it should avoid
making the provisions of the convention so strict that some
States would refuse to ratify it or would do so only with
reservations.

66. Mr. NAGENDRA SINGH said that, in the interests
of promoting international co-operation, the Commission
should de legeferenda treat special missions on the same
footing as permanent missions, particularly in those in-
stances when the former were carrying out functions of
equal importance.

67. Mr. YASSEEN said that the Commission should be
guided by existing practice. Article 39 imposed no obli-
gation on a third State to allow a special mission to travel
in transit through its territory or to grant the members of
that special mission privileges and immunities.

6 Convention regarding Diplomatic Officers, adopted by the Sixth
International American Conference and signed at Havana on
20 February 1928: League of Nations, Treaty Series, vol. CLV, p. 261.

68. The United Kingdom proposal that third States
should be entitled to permit transit without also granting
immunities to a special mission seemed calculated to facil-
itate international relations; if the proposal was not adop-
ted, the only choice open to a third State would be between
denying a special mission transit through its territory and
granting it the privileges and immunities prescribed by the
convention.

69. Mr. BARTOS, Special Rapporteur, said he hoped
that the Commission would make a definite choice be-
tween the text suggested by the United Kingdom Govern-
ment and that of the present draft. His own view was that
paragraph 4 of the present draft left the third State free to
object to the transit of a special mission and, in the case
of a prior agreement, to deny the special mission the enjoy-
ment of privileges and immunities in its territory.

70. The CHAIRMAN invited the Commission to com-
ment on the United Kingdom proposal that the transit
State should have the option of allowing passage, without
granting privileges and immunities to the special mission.

71. Mr. CASTRfiN said the terms of paragraph 4 were
too strict and he would prefer the wording suggested by
Mr. Tammes, to the effect that the third State could not
object to the transit of a special mission through its ter-
ritory except in extreme cases.

72. Mr. USHAKOV said that, in his opinion, the pro-
blem raised by the United Kingdom Government was
already solved in paragraph 4 of the article: if the third
State could deny the special mission transit through its
territory, it could always deny it privileges and immunities.
73. The provision requiring third States to accord the
special mission freedom of official communication, in-
cluding messages in code or cipher, and inviolability for
its couriers should be mandatory.

74. Mr. USTOR said that if the sending State had to
apply for visas for members of the special mission, the
transit State might either grant them, or grant them sub-
ject to special conditions, or refuse them completely. A
problem would, however, arise if nationals of the sending
State were permitted freely to travel through the transit
State without having to obtain visas.
75. He agreed with Mr. Ushakov that the question of
correspondence and communication was a separate prob-
lem and that third States could not refuse correspondence
and communication in transit.

76. Mr. RAMANGASOAVINA said that he under-
stood the reasons for the United Kingdom Government's
comment. That country was in a special position inasmuch
as special missions sent by the Governments of English-
speaking African countries often had to pass through
London in order to catch their airline connexions to the
territory of the receiving State; missions from French-
speaking African countries were in a similar position, and
had to travel to Paris first in order to reach their destina-
tion. Paris and London were junctions, and both the
United Kingdom Government and the French Govern-
ment often had occasion to issue transit visas, but they
might feel some reluctance to grant privileges and immu-
nities at the same time.



80 Yearbook of the International Law Commission, 1967, Vol. I

77. The problem was totally different when a special
mission was obliged to travel through the territory of an
intermediate country in order to perform its task, and the
Commission should include in the article some special
provisions adapted to the needs of the various countries
of transit.

78. Mr. CASTAftEDA said that there was no real dis-
crepancy between the system of the Vienna Convention
on Diplomatic Relations and the United Kingdom pro-
posal, but he considered paragraph 4 preferable to the
United Kingdom proposal because the latter might have
a restrictive effect on the granting of privileges and immu-
nities.

79. Permission to send official correspondence and com-
munications through a third State could not be withheld,
as it was vitally important for the international commu-
nity that there should be no restriction in that respect.

80. The CHAIRMAN said that there seemed to be some
division of opinion in the Commission. Although the
option proposed by the United Kingdom Government
was not excluded by the existing text of article 39, the
latter was inspired by a somewhat different point of view.
In the opinion of the Special Rapporteur, once a transit
State allowed a special mission passage through its ter-
ritory, privileges and immunities were granted automa-
tically.
81. However, although he had no responsibility for inter-
preting the United Kingdom Government's observation,
he presumed that it had in mind the possibility of a State's
not wishing to allow passage to a special mission as such,
but being willing for its members to travel as private indi-
viduals. In his opinion the United Kingdom proposal was
designed to facilitate international relations and to render
the draft convention more acceptable to States, because
so many parliaments were averse to extending privileges
and immunities.

82. Mr. TSURUOKA, reverting to his previous remarks,
said he wondered whether the Commission, without
departing from the system based on article 40 of the Vien-
na Convention on Diplomatic Relations, could not set
some limits of time and space to the regime of privileges
and immunities.

83. Mr. BARTOS, Special Rapporteur, said that if the
Commission wished to ensure the development of inter-
national relations, it must guarantee a special mission
freedom of transit. Special missions sent by some coun-
tries, such as Nepal or Afghanistan, were always com-
pelled, for geographical reasons, to pass through the ter-
ritory of a third State. Moreover, if freedom of transit
was not guaranteed, a special mission would have no
assurance that it would be able to perform its task.
84. The problem was extremely important and, in view
of the fundamental differences between the United King-
dom proposal and draft article 39, he was afraid the Draft-
ing Committee would have the utmost difficulty in sub-
mitting a compromise solution to the Commission. Per-
haps the Drafting Committee could prepare two texts,
and the Commission would have to choose between
them.

85. Mr. YASSEEN said that he did not think there was
any difference in principle between draft article 39 and the
wording suggested by the United Kingdom Government;
the difference was one of emphasis.
86. Article 39, paragraph 4, in no way obliged the third
State to grant a special mission freedom of transit through
its territory. He personally would have no objection to
imposing such an obligation on third States, but he won-
dered whether a plenipotentiary conference meeting to
examine the draft convention would take the same view.

87. The CHAIRMAN said he agreed with Mr. Yasseen
that perhaps the divergence of view in the Commission
was not very wide. The Drafting Committee might suc-
ceed in finding an intermediate solution. He accordingly
suggested that the article be referred to the Drafting Com-
mittee for reconsideration in the light of the discussion.

// was so agreed.6

The meeting rose at 6 p.m.

6 For resumption of discussion, see 931st meeting, paras. 7-18.
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 40 bis (Non-discrimination) [50]

1. Article 40 bis

Non-discrimination

[50]

1. In the application of the provisions of the present articles,
the receiving State shall not discriminate as between States.

2. However, discrimination shall not be regarded as taking
place:

(a) Where the receiving State applies any of the provisions
of the present articles restrictively because of a restrictive appli-
cation of that provision to its special mission in the sending State;

(b) Where by custom or agreement States extend to each other
more favourable treatment than is required by the provisions of
the present articles;

(c) Where States agree among themselves to reduce reciprocally
the extent of the facilities, privileges and immunities for their
special missions in general or for particular categories of their
special missions, although such a limitation does not exist with
regard to other States.
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3. Discrimination also shall not be regarded as taking place
where there is inequality in the treatment of special missions which
belong to different categories or are received in different circum-
stances.

2. The CHAIRMAN invited the Commission to con-
sider the Special Rapporteur's proposal contained in his
fourth report (A/CN.4/194/Add.2) for an article 40 bis.

3. Mr. BARTOS, Special Rapporteur, said that the
Commission, after having at first decided not to include
in the draft a rule prohibiting discrimination, had even-
tually instructed the Special Rapporteur to submit a draft
article on the subject based on article 47 of the Vienna
Convention on Diplomatic Relations and article 72 of the
Vienna Convention on Consular Relations. The course of
events was described in his fourth report (A/CN.4/194,
paras. 251-259).
4. The article 40 bis he was submitting was based on
those articles, but it also contained new elements.
5. First, paragraph 2 (c) rendered the non-discrimination
rule inoperative where States had agreed among them-
selves to accord their special missions less favourable
treatment than provided for in the draft articles. He re-
garded that provision as just and in keeping with the Com-
mission's thinking on the subject, because privileges and
immunities belonged to States, not to persons, and it was
States which were best qualified to decide what conditions
were necessary.
6. The purpose of paragraph 3 was to express the view
which the Commission had always held, that special mis-
sions in different categories and charged with different
tasks could not be treated in exactly the same way. It was
obvious, for example, that a political mission negotiating
a treaty of alliance would receive more attention than a
small technical mission; that sort of thing should not be
regarded as discriminatory.
7. In short, the non-discrimination rule was founded on
the sovereign equality of States, but that did not mean
that all special missions should be treated absolutely alike.
8. The General Assembly had approved the Commis-
sion's last report and Governments had raised no objec-
tions to the general rule; in fact the Government of Gabon
in its comments (A/CN.4/193) had emphasized its impor-
tance. The Government of the United States (A/CN.4/193)
had merely questioned the usefulness of a rule of non-
discrimination in regard to the mode of reception of
special missions, a matter not covered by article 40 bis.

9. Mr. CASTREN said that on the whole he approved
both the substance and the form of the new article, which
the Special Rapporteur had drafted in accordance with
the wishes and general instructions of the Commission.
10. Paragraph 1 and paragraphs 2 (a) and (b), which
were taken from the Vienna Conventions, laid down
reasonable general rules which were equally applicable
to special missions.

11. The principle enunciated in paragraph 2 t(c) was
also just, but he wondered whether it was necessary. How
could such measures as those described constitute dis-
crimination if they were based on agreements between the
States concerned and were not detrimental to other

States? He was not against retaining that provision, but
whether or not it was necessary would also depend on the
Commission's decision concerning a general clause on the
right of derogation.
12. Paragraph 3 was not only extremely useful but also
necessary, in order to complete the preceding provisions,
and it would probably have the approval of Governments.
The whole of the beginning of the sentence was clear, but
the last part, "or are received in different circumstances",
needed clarification. Although the report gave no hint
that such was the case, the clause appeared to refer pri-
marily to high-level special missions. If so, that should be
stated in the article itself, which should also make clear
in what other cases the rule of non-discrimination did not
apply.

13. Mr. TAMMES suggested that the prohibition of
discrimination should not be confined to the receiving
State. A transit State, for example, should also avoid dis-
crimination in the application of article 39. Paragraph 1
of article 40 bis should therefore read: "The parties to the
present article shall not discriminate..."
14. The fact that such a wording would represent a
departure from the system of the two Vienna Conventions
should not deter the Commission from adopting that
proposal; the Commission had already deviated from the
provisions of the Vienna Conventions in connexion with
other articles of the draft on special missions, such as
article 39.

15. For the rest, he shared the doubts expressed by some
Governments regarding the usefulness of the whole article.
An article on non-discrimination was necessary in a con-
vention on permanent diplomatic missions or consulates,
because such missions and consulates were uniform insti-
tutions. Special missions, on the other hand, took many
different forms; differences of treatment would be applied
on all kinds of relevant and reasonable grounds. There
were many provisions, such as those of article 4, which
give States the faculty to take discretionary action without
having to give reasons.
16. In such circumstances, there would be a danger that
a State applying a reasonable differentiation might be
accused of objectionable discrimination.

17. Mr. USHAKOV said he fully approved of the sub-
stance of the article but wished to make a few suggestions
of a purely formal character in order that the article
should reflect the thinking of the Special Rapporteur more
closely.
18. Basically, there were three situations in which dif-
ferential treatment should not be regarded as discrimi-
natory. The first was in the case of reciprocity, which was
dealt with in paragraph 2 (a). The second was the situation
resulting from prior agreement, or established custom,
between the sending State and the receiving State, as pro-
vided for in paragraph 2 (b), under which more favourable
treatment could be granted than the draft articles required.

19. The third situation arose from the fact that most of
the articles of the draft were dispositive articles from which
States could derogate by special agreement. Paragraph 2(c)
could be worded to read: "any special agreement between
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the sending State and the receiving State derogating from
the dispositive articles of this Convention". Thus worded,
it would apply not only where States agreed to extend more
favourable treatment to each other, but also where they
decided to accord each other less favourable treatment. In-
cidentally, the correct expression was definitely "special
agreement" and not "mutual agreement".

20. If paragraph 2 were worded in that way, paragraph 3
would not be necessary.

21. Mr. CASTAftEDA said he supported both the sub-
stance and the form of article 40 bis.
22. It was no doubt difficult to apply the principle of
non-discrimination in a matter which was largely left to
the will of the receiving State. A special mission could not
even be sent without the agreement of the receiving State,
and that State could make its consent subject to condi-
tions without giving any grounds.
23. It was perhaps precisely because of the discretion left
to the receiving State that an article on the lines of article
40 bis was necessary. The article expressed an aspiration
of contemporary international society. Its provisions would
naturally have to be applied and interpreted in good faith;
they would then constitute an effective instrument to
prevent the more flagrant acts of discrimination.

24. Mr. KEARNEY said he agreed that the relationship
between article 40 bis and special agreements with regard
to special missions needed clarification.
25. The expression " as between States ", which was used
in paragraph 1, would also need clarification, since it was
unclear whether it referred only to States parties to the
future convention. The same expression was to be found
in other articles of the draft.

26. Mr. YASSEEN said that the justification for ar-
ticle 40 bis was that discrimination should be eliminated
everywhere. It was a well-balanced article which began by
stating the principle and went on the specify various cir-
cumstances which were not to be regarded as evidence of
discrimination, namely, reciprocity and agreements exten-
ding or limiting the privileges and immunities provided
for in the draft articles.
27. Special missions being extremely varied, it was ob-
vious that the same treatment could not be applied to all
of them, and that slight modifications dictated by the
nature or level of a special mission should not be regarded
as discriminatory.
28. There was one point which might usefully be empha-
sized by the Commission, namely that discrimination
could be particularly serious when several special missions
were in the territory of the same State at the same time to
discuss a question together. The discrimination problem
could still arise, although less conspicuously, even without
the coincidence of time. Relations between States evolved
as the months and the years went by, with the consequence
that some differences in treatment or reception, for ex-
ample, could not be regarded as contravening the rule of
non-discrimination.

29. Mr. JIMfiKEZ de ARECHAGA said he supported
the principle of non-discrimination as applied to the priv-

ileges and immunities of special missions, but article 40 bis,
as at present drafted, had an unduly wide application,
since it began with the words "In the application of the
provisions of the present articles". That general formula
would cover such matters as the manner of reception of
special missions. The United States Government, in its
comments on article 11 (A/CN.4/193), had stated that it
was neither necessary nor desirable that all special missions
should be received in the same manner. And as Mr. Yas-
seen had pointed out, the manner of reception would
depend on such matters as the existence of close relations
between the States concerned and the position held by the
leader of the mission.

30. For those reasons, he did not support the idea of
erecting into a legal rule the principle of non-discrimina-
tion in matters other than privileges and immunities. As
far as privileges and immunities were concerned, however
non-discrimination was already covered by the Special
Rapporteur's proposed new article 17 ter (A/CN.4/194/
Add.2).

31. Mr. ALB6NICO said he favoured the retention of
the basic rule in article 40 bis but would urge the Com-
mission to be extremely cautious in the granting of privi-
leges, immunities and facilities to special missions.
32. He therefore suggested that the article be confined
to the contents of paragraph 1. He had no objection to the
rule in paragraph 2 (b) relating to the agreement between
States, but the provision was not essential because States
could always agree to extend to each other more favour-
able treatment than was required by the provisions of the
draft articles.
33. On the other hand, he was opposed to the inclusion
of paragraphs 2 (a), 2 (c) and 3, which specified cases in
which discrimination was possible. At the present stage
of development of international law, it would be most
undesirable to specify grounds of discrimination in that
manner.
34. Article 40 bis should be reworded on some such
lines as:

"In the application of the provisions of the present
articles, States shall not discriminate in any way except
by special agreement".

35. Mr. USTOR said that, even if article 40 bis were not
included, the principle of non-discrimination would still
apply: the general rule that a convention was equally
binding on all its signatories implied non-discrimination.
That being so, he could support the inclusion of an article
on the subject.

36. As proposed, article 40 bis contained a number of
basic ideas. The first idea was that embodied in para-
graph 1, supplemented by paragraph 3, that special missions
of the same nature should be treated without discrimination.

37. The second idea was that of restrictive application
by way of reciprocity, the clause in paragraph 2 (a). That
clause appeared in the 1961 Vienna Convention on Dip-
lomatic Relations as paragraph 2 (a) of article 47, but it
had been the subject of much criticism in the Commission
when it was proposed to include it also in the draft articles
on consular relations.



910th meeting — 30 May 1967 83

38. During that discussion Mr. Padilla Nervo had said
that:

"In his opinion, it was quite the most regrettable
provision in the whole of the Vienna Convention,
because it allowed some latitude of application, whereas
in fact what what was required was strict compliance
with the precise terms of the Convention. It seemed a
great mistake to imply that States could avoid fulfilling
the obligations of the Convention on the ground that
they were taking retaliatory action."1

In the course of the same discussion, Mr. BartoS had
pointed out that "the participants in the Vienna Con-
ference had included paragraph 2 (a) for political, rather
than for juridical reasons. The result was something
which could not be regarded as desirable in international
law; no jurist could recommend opening the door to what
amounted to reprisals. "2

39. For those reasons, the Commission had not included
the clause in its draft on consular relations. The 1963
Vienna Conference, however, had overruled the Com-
mission and had introduced into the Convention on Con-
sular Relations a provision similar to that which appeared
as paragraph 2 (a) of article 47 of the 1961 Vienna Conven-
tion on Diplomatic Relations.
40. Once again, the Commission was called upon to
decide the same issue, on the present occasion in con-
nexion with special missions, and he for one could hardly
support a provision which could not fail to prove dis-
tasteful to most jurists.
41. The third idea was that of possible agreements
between States, to which reference was made in para-
graphs 2 (b) and (c). The contents of those provisions
seemed to him more suitable for inclusion in the article
which dealt with the relationship between the draft articles
on special missions and other bilateral and multilateral
instruments.
42. But as far as article 40 bis was concerned, he would
be in favour of confining it to the contents of paragraph 1,
supplemented by parts of paragraph 3, with a possible
cross-reference to the article dealing with the relationship
between the draft articles and other conventions.

43. Mr. YASSEEN, replying to Mr. Ustor, said that a
few years previously he had himself spoken in favour of
strict application of the articles without any possibility
of extending or restricting the facilities, privileges and
immunities provided for. Since then, after experience
acquired at large plenipotentiary conferences where States
expressed their views direct, he had changed his opinion
and he was now glad that the Commission had kept an
open mind for every eventuality.

44. Mr. BARTOS, Special Rapporteur, said he noted
with satisfaction that all the members of the Commission
agreed on the need for a rule laying down the principle of
non-discrimination as stated in paragraph 2 of the present
text of article 40 bis. That paragraph contained three rules,
based on three different principles.

1 Yearbook of the International Law Commission, 1961, vol. I,
608th meeting, para. 46.

2 Ibid., para. 52.

45. In paragraph 2 (a), the dominant idea was that of
retaliation, based on the spirit of reprisals. That attitude
had been dictated by the signs of bad faith on the part of
certain States in their interpretation of conventional rules.
It was true, as Mr. Ustor had said, that at the Vienna
Conference on Consular Relations the principle of retal-
iation had not been accepted in committee; in plenary,
however, the political and diplomatic viewpoints had
prevailed, and the principle had been adopted. Moreover,
it was the International Law Commission which had asked
the Special Rapporteur to reproduce the provisions adop-
ted by the two Vienna Conferences, and that was why the
first sub-paragraph of paragraph 2 was based on the prin-
ciple of good faith, according to which no State could
claim more favourable treatment than that which it accor-
ded to the other parties to the convention. It would be
for the Commission to take a decision on that point,
however.
46. It might be asked whether it was possible to invoke
the most-favoured-nation clause in connexion with para-
graph 2 (b). It was not; for although States could grant
each other additional privileges and immunities, what was
guaranteed to all States was the minimum laid down in
the convention.
47. Sub-paragraph (c) dealt with the converse principle.
States could agree between themselves to reduce the extent
of the privileges, immunities and facilities granted. If they
did so, they could not subsequently complain of discrim-
inatory measures. States could not demand full applica-
tion of the convention when, by inter se agreements or
arrangements, they had agreed to restrict the privileges
and immunities provided for. If article 17 ter was compared
with the present text of article 40 bis, it would be seen that
they were two different ways of expressing one and the
same principle. Under the terms of article 17 ter States
could, by mutual agreement, derogate from the rules
applicable, whereas according to article 40 bis, discrimina-
tion was not regarded as taking place when States agreed
between themselves to grant each other more favourable
or less favourable treatment than was required by the
provisions of the draft.
48. Turning to paragraph 3, he explained that it had
been at the request of the Australian and other Govern-
ments that the Commission had provided for the possibil-
ity of applying different treatment to missions in different
categories. In order to decide whether privileges and im-
munities should be reduced for special missions in certain
categories, it would be necessary to make a careful exam-
ination of part II of the draft. The phrase "or are received
in different circumstances", at the end of the paragraph,
had been the subject of much controversy. The fact was,
however, that special missions could be received very
favourably, for example, when the States participating in
the negotiations were on very friendly terms, whereas
conditions could be less favourable when the receiving
State was in a difficult situation, through disaster or peril,
for example. Mention should also be made of the case
where economic and trade relations between States had just
improved, with the consequence that the special mission
was received with exceptional friendliness.

49. There was, of course, a dividing line between legal
treatment and courtesy. The text might perhaps require
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revision or amplification. Was it necessary to add certain
explanations or to put them in the commentary, or should
the provision be retained as it stood? In any case, he was
not opposed to the deletion of the phrase "or are received
in different circumstances", if the Drafting Committee
thought it advisable.
50. It would be remembered that technical, quasi-tech-
nical and semi-technical missions, and semi-political mis-
sions as well, had asked to be received on the same foot-
ing as missions of great political importance. It seemed
clear, however, that a mission with a more restricted task
could not claim the same treatment as one responsible for
concluding a treaty of alliance or of general co-operation;
he therefore considered that only special missions in the
same category could claim to be received in an identical
manner.
51. Mr. Tammes's proposal would improve the text, but
the Commission should not adopt it until it had taken a
decision on the preceding article. If its decision was favour-
able to the idea that the transit State had a duty to grant
the usual privileges and immunities to a mission passing
through its territory, Mr. Tammes's proposal, assimilating
the transit State to the receiving State, should be con-
sidered.
52. He hoped that he had also answered the comments
made by Mr. Ushakov. With regard to the questions
raised by Mr. Ustor, he was willing to delete paragraph
2 (a), although it was based on general international law,
whatever certain States might think.

53. Mr. NAGENDRA SINGH said he favoured the
retention of paragraphs 1, 2 (a) and 2 (b). The deletion of
any of those paragraphs, or the introduction of any change
in their text, could give rise to difficulties of interpretation.
He also favoured the retention of paragraph 2 (c) ex
abundanti cautela. He saw no strong reasons, on the other
hand, for retaining paragraph 3. In particular, he had
doubts with regard to the concluding phrase, "or are
received in different circumstances ". If the circumstances
were different, it would seem that the question of discrim-
ination did not arise.

54. The CHAIRMAN, speaking as a member of the
Commission, said that he shared the doubts which had
been expressed with regard to paragraph 3, at any rate in
its present form. He noted that the Special Rapporteur
was prepared to consider the deletion of the concluding
words " or are received in different circumstances "; if they
were retained, they would take much of the substance out
of the article by opening too wide a door to interpretation.
As pointed out by Mr. Yasseen, except where there was
a real unity in time, the circumstances in which special
missions were received would tend to differ.
55. The other idea contained in paragraph 3, the ques-
tion of special missions of different categories, was an
important one but involved the difficulty of determining
what those categories were. It was true that some examples
were given in the commentary, but an explanation in that
form was not sufficient, since the commentary would later
disappear and only the article would remain.

56. The Drafting Committee should consider whether
the point embodied in paragraph 3 was so much part of

the essence of special missions that it should be included
in paragraph 1, which could then be recast to state that:
" States may not discriminate as between special missions
of a similar category."
57. The question had also been raised of extending the
provisions of article 40 bis to a transit State, as well as to the
receiving State. Consideration should also perhaps be
given to extending the provisions of the article to a State
which merely permitted the conduct of business on its
territory by special missions. The Drafting Committee
would have to consider the possibility of formulating
wording which would cover all those points.

58. Mr. AGO said he shared the Chairman's doubts
regarding paragraph 3 of the present text of article 40 bis.
If the convention was to contain a separate chapter on high-
level missions to which a special regime was applicable,
any differentiation between other categories of special
missions would amount to discrimination. Moreover, the
phrase "or are received in different circumstances" at the
end of paragraph 3, opened the way for all sorts of abuses
and subjective judgements, so much so that there would be
every advantage in deleting paragraph 3 from the draft.

59. The CHAIRMAN suggested that article 40 bis be
referred to the Drafting Committee for consideration in
the light of the discussion.

It was so agreed?

60. Mr. AGO said he wished to make a comment which
related to the whole group of articles already considered
at the present session. On the whole, the standpoint of
those articles was essentially bilateral. Nevertheless, they
made provision for some cases of plurality. For instance,
the Commission had dealt with the case of a special mis-
sion which negotiated successively or even simultaneously
with several States. Following a suggestion by the Belgian
Government, the Commission also proposed to deal with
the case in which several States sent a joint special mission
to another State to negotiate with it. Finally, article 16
dealt with the case in which special missions sent by differ-
ent States met in the territory of a third State, either at its
invitation or because the States concerned had asked its
permission. It should be noted that in the latter case the
terminology adopted by the Commission was no longer
entirely suitable. There was not a sending State and a
receiving State, but several sending States and one third
State, which received the special missions in its territory.
61. In his opinion the Commission should also deal with
the increasingly frequent case in which several States simul-
taneously sent to the capital of another State special
missions responsible for multilateral negotiations in which
the State in whose territory they met was also taking part.
An example was the conversations then taking place in
Rome between missions from the six members of the
European Economic Community. In that case, he thought
that the terms of reference and the task of the special mis-
sions should be discussed in advance and settled, not
bilaterally between each sending State and the State in
whose territory the meeting was to be held, but between
all the States concerned. There should be special provi-

8 For resumption of discussion, see 931st meeting, paras. 19-21.
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sions in the draft to take account of that situation, so that
the articles would deal with special missions not only as
instruments for bilateral relations, but also as instruments
for collective negotiation.

62. Mr. BARTO5, Special Rapporteur, replying to Mr.
Ago's comment, said that he had raised that question in
1963 and the Commission had asked the two special
rapporteurs appointed to study, respectively, special mis-
sions and relations between States and inter-governmental
organizations, to consult each other in order to determine
whether the question came within the scope of either topic.
In his opinion, if the meeting was convoked by States,
then the question related to special missions. Unfortunate-
ly the two special rapporteurs had never had an oppor-
tunity of consulting each other on the point, and Mr. El-
Erian was now absent. He was willing to examine the
question and submit a proposal to the Commission.

63. Mr. CASTRfiN said that the problem raised by Mr.
Ago was most important. Although some aspects of it, at
least, had already been dealt with under article 16, there
was no reason why the Commission should not examine
the matter more thoroughly.

64. Mr. RAMANGASOAVINA said he also agreed
that the concepts of "sending State" and "receiving
State", as denned in the draft, might be inadequate in cer-
tain circumstances, particularly where several States sent
special missions to another State for a conference. The
term "receiving State" might be reserved for the case of
bilateral negotiations. When several special missions met
in the territory of a third State, which was not itself a party
to the negotiations, that State could be called the "host
State".

65. Mr. JIMENEZ de ARfiCHAGA said that at its
twelfth session the Commission had decided "not to deal
with the privileges and immunities of delegates to con-
gresses and conferences as part of the study of special
missions, because the topic of diplomatic conferences was
connected with that of relations between States and inter-
governmental organizations."4 At the fifteenth session
the question had been raised again, with particular ref-
erence to conferences convened by States, and most mem-
bers had expressed the opinion, that for the time being
the terms of reference of the Special Rapporteur should
not cover the question.5 The Commission should abide
by that decision.

66. The CHAIRMAN suggested that the matter be left
aside for the time being, particularly as it would be in-
teresting to hear Mr. El-Erian's views. Mr. El-Erian had
considered the point in connexion with the relationship
between his report on the relations between States and
inter-governmental organizations and the report on special
missions.
67. To avoid clumsy drafting, definitions might be need-
ed of the receiving State, the third State and any other
State that might be concerned with the application of the
draft convention.

68. Mr. YASSEEN said that the case referred to by Mr.
Ago was an extreme one: it was neither a conference
proper, nor a meeting convoked by an international organ-
ization.

69. The CHAIRMAN said that it would all depend on
what was meant by the expression "international con-
ference".

70. Mr. USTOR pointed out that the Commission had
not dealt with the case where a State sent several different
special missions to the same receiving State at the same
time, when questions of precedence might arise.

71. Mr. AGO said that the conversations which he had
in mind were neither a meeting convoked by an inter-
national organization nor a diplomatic conference in the
strict sense. What he wished was that the Commission
should cover a case similar to that dealt with in article 16,
but where the State on whose territory the meeting took
place was itself a party to the negotiation. He welcomed
the Special Rapporteur's proposal that he should report
on the matter without awaiting the return of Mr. El-Erian,
who was dealing with an entirely different subject.

ARTICLE 40 (Obligation to respect the laws and regulations
of the receiving State) [48]

72. Article 40
Obligation to respect the laws and regulations

of the receiving State

[48

4 See Yearbook of the International Law Commission, 1963, vol. II,
document A/5509, para. 63.

« Ibid.

1. Without prejudice to their privileges and immunities, it is
the duty of all persons belonging to special missions and enjoying
these privileges and immunities to respect the laws and regulations
of the receiving State. They also have a duty not to interfere in
the internal affairs of that State.

2. The premises of the special mission must not be used in
any manner incompatible with the functions of the special
mission as laid down in these articles or by other rules of general
international law or by any special agreements in force between
the sending and the receiving State.

73. The CHAIRMAN invited the Commission to con-
sider article 40. The Special Rapporteur's views were given
in paragraph 4 of the section dealing with that article in
his fourth report (A/CN.4/194/Add.2).

74. Mr. BARTOS, Special Rapporteur, said that para-
graph 1 reproduced mutatis mutandis article 41, paragraph 1,
of the Vienna Convention on Diplomatic Relations and
article 55 of the Vienna Convention on Consular Rela-
tions. Paragraph 2 reproduced article 41, paragraph 3, of
the Vienna Convention on Diplomatic Relations.
75. No government had offered any comments on the
article and he did not think it was necessary to alter either
the text or the commentary.

76. Mr. YASSEEN said he approved the text of the
article but might later wish to question the placing of
paragraph 2.
77. There seemed to be no real point in retaining the last
part of paragraph 2, from the words "as laid down..."
onwards. Since the Commission had denned the functions
of the special mission in other articles, it was sufficient to
stipulate that the premises of the special mission should
not be used in any manner incompatible with its functions.
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78. Mr. BARTOS, Special Rapporteur, said that Mr.
Yasseen's comment was justified and he would delete
that part of the sentence.

79. Mr. NAGENDRA SINGH said that he was in favour
of retaining article 40 and the commentary on it without
change.

80. The CHAIRMAN, commenting on the proposed
amendment to article 40, observed that in general the Com-
mission preferred to keep to the wording of the Vienna
Convention on Diplomatic Relations, unless there were
good reasons of substance for not doing so.
81. He suggested that article 40 be referred to the Draft-
ing Committee.

It was so agreed.6

ARTICLE 42 (Professional activity) [49]

82. Article 42

Professional activity

[49]

The head and members of the special mission and the members
of its diplomatic staff shall not practise for personal profit any
professional or commercial activity in the receiving State.

83. The CHAIRMAN invited the Commission to con-
sider article 42, the Special Rapporteur's proposals for
which were contained in paragraph 11 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

84. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 42, which reproduced mutatis mutandis the text of
article 42 of the Vienna Convention on Diplomatic Rela-
tions, had been the subject of comments by several Gov-
ernments.
85. The Belgian Government proposed replacing the
words " shall not practise ", in the second line, by the words
"shall not carry on", which appeared in article 57, para-
graph 1, of the Vienna Convention on Consular Relations.
It also proposed supplementing the article by the addition
of provisions similar to those of article 57, paragraph 2,
of that Convention, which laid down that members of the
families of the persons referred to in article 42 should be
prohibited from practising for personal profit any profes-
sional or commercial activity in the receiving State. He
saw no objection to the first proposal, which was a question
of form; with regard to the second, however, although he
would not oppose it, he wondered whether the Commis-
sion should go into details of that kind.

86. The Turkish delegation had made certain comments
during the discussions in the Sixth Committee of the Gen-
eral Assembly7 and he had asked it to provide him with
certain explanations, but had received no reply to his
request.

87. The Netherlands Government had proposed adding
the words "and they may not do so for the profit of the

sending State unless the receiving State has given its prior
consent" at the end of the article. When considering that
point, the Commission had decided to keep to the formula
used in the Vienna Convention on Diplomatic Relations.8

He did not think the Commission should change its view,
since under article 40, paragraph 1, the members of special
missions were under an obligation to respect the laws and
regulations of the receiving State.
88. The Government of Israel had proposed adding the
words "without the express prior permission of that
State" at the end of the article because it considered that
in particular instances the members of a special mission
ought to be allowed to engage in some professional or
other activity whilst in the receiving State.

89. The Government of Canada had observed that ar-
ticle 42 " does not cover members of special missions who,
on behalf of the sending State, might carry on activities
not consonant with the mission's terms of reference".
90. He noted that the general trend was to restrict the
freedom of members of a special mission to exercise a
professional activity, even where the activity was not car-
ried on for personal profit. He personally favoured re-
taining the text of article 42 and was prepared to accept
the formal amendment proposed by Belgium that the
words "shall not practise" should be replaced by the
words "shall not carry on".

91. Mr. AGO said he saw no reason why the Commis-
sion should depart from the formula adopted in the Vien-
na Convention on Diplomatic Relations. If, in excep-
tional circumstances, the members of the special mission
were to carry on a professional or commercial activity in
the territory of the receiving State, such cases could be
regulated by bilateral agreement between the sending
State and the receiving State.
92. The Commission should therefore keep to the exist-
ing wording of article 42, as formally amended by the
Belgian Government and the Special Rapporteur. The
article would then read: "The members and the diplo-
matic stafif of the special mission shall not carry on for
personal profit any professional or commercial activity
in the receiving State".

93. Mr. CASTRfiN said he agreed with Mr. Ago. If any
difficulty arose, it would be better to settle it by reference
to the provisions of the Vienna Convention on Diplo-
matic Relations rather than to those of the Convention on
Consular Relations, which laid down a slightly different
system.

94. It would be enough to mention the Canadian Gov-
ernment's observation in the commentary.

95. Mr. NAGENDRA SINGH said that, while he
agreed that as a general principle the Commission should
follow the wording of the Vienna Convention on Diplo-
matic Relations, he was in favour of the Belgian Govern-
ment's proposal to substitute the words "shall not carry
on" for the words "shall not practise", which was a rather
clumsy phrase in English.

8 For resumption of discussion, see 937th meeting, paras. 88-107.
7 See Official Records of the General Assembly, Twentieth Session,

Sixth Committee, 847th meeting, para. 24.

8 Yearbook of the International Law Commission, 1965, vol I,
809th meeting, paras. 10-51.
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96. The Israel Government's proposal to add the words
"without the express prior permission of that State" was
justified. If that change were made, the word "personal"
in the present text of article 42 should be deleted, since
professional activity could result in group profit.

97. He favoured the proposal made by the Special Rap-
porteur in his report (A/CN.4/194/Add.2) to substitute
the words "The members and diplomatic staff of the
special mission" for the words "The head and members
of the special mission and the members of its diplomatic
staff."

98. Mr. TSURUOKA pointed out that the States con-
cerned could always, if circumstances demanded, conclude
an agreement authorizing the members of a special mission
to carry on professional activities.

99. Mr. JIMENEZ de AR&CHAGA said that article 42
should be approved as it stood; he was opposed to incor-
porating the Israel Government's amendment.

100. The discussion on that subject at the seventeenth
session, at the 809th meeting, shed light on the scope of
article 42 and particularly on the character of the prohibi-
tion against the exercise of professional or commercial
activity. One member had expressed the view that "it was
hardly necessary to lay down rules as stringent as those
applicable to permanent missions. It was right that diplo-
mats and consular officers should not be allowed to carry
an any other professional activity; but a special mission
might be composed of persons from very different walks
of life, businessmen, for example, who might even be
established in the receiving State. If such a person was for-
bidden to carry on any activity for his own account so long
as the mission lasted, governments might have difficulty in
securing the services of competent persons."9 On that
occasion Sir Humphrey Waldock had argued that States
were not precluded from reaching agreement on a less
stringent rule.

101. Mr. BARTOS, Special Rapporteur, said he agreed
that the possibility of the States concerned concluding an
agreement to enable the members of a special mission to
carry on professional activities should be mentioned in the
text of the article. He suggested that the Commission refer
article 42 to the Drafting Committee.

102. Mr. USTOR said he would like to know exactly
what was meant by the expression "professional activity".
Would it, for example, include the writing of a newspaper
article, which might not be paid for, or any kind of artistic
performance? Perhaps some explanation was needed in
the commentary.

103. Mr. BARTOS, Special Rapporteur, said that some
members of the Commission had thought that the mem-
bers of a special mission should be allowed to carry on
professional or commercial activities, and even to avail
themselves for that purpose of their status as members of
a special mission. Others had taken the opposite view and
contended that businessmen who were members of eco-
nomic special missions could, on the strength of their

official duties, secure advantages in the host country to the
detriment even of their compatriots.

104. The CHAIRMAN said that there seemed to be
general support for the Belgian Government's amendment
to substitute the words "shall not carry on" for the words
"shall not practise". He suggested that the article be refer-
red to the Drafting Committee.

It was so agreed}0

ARTICLE 41 (Organ of the receiving State with which offi-
cial business is conducted) [15]

105. Article 41

Organ of the receiving State
with which official business is conducted

[151

8 Ibid., para. 44.

All official business with the receiving State entrusted to the
special mission by the sending State shall be conducted with or
through the Ministry for Foreign Affairs of the receiving State or
such other organ, delegation or representative as may be agreed.

106. The CHAIRMAN invited the Commission to con-
sider article 41. The Special Rapporteur's proposals were
contained in paragraph 7 of the section on that article in
his fourth report (A/CN.4/194/Add.2) and in his addi-
tional comments in document A/CN.4/194/Add.4.

107. Mr. BARTOS", Special Rapporteur, said that arti-
cle 41 had originally formed part of article 40 and was
based on article 41, paragraph 2, of the Vienna Conven-
tion on Diplomatic Relations. The general rule stated in
article 41 was that all official business should be conducted
with the Ministry of Foreign Affairs. The rule could be
modified in cases where special missions had to deal with
organs of the receiving State specifically responsible for
the matters of interest to the missions.

108. The Canadian Government had suggested that, in
the commentary, emphasis should be placed on the need
for the prior agreement of the receiving State "to the
communication by the special mission with other of its
own organs than its Foreign Ministry." He personally
would prefer that the Drafting Committee should be asked
to submit either the wording used in the article, namely,
"... as may be agreed", or the wording "...to which
the Ministry for Foreign Affairs directs the special
mission".

109. The Belgian Government had proposed replacing
the word "organ" by the word "authority", but from the
legal point of view an organ was merely a representative
of the authority and did not necessarily possess its powers.
He could agree to add the word "authority" to the list at
the end of the article, but thought the word "organ"
should be retained.

110. The question whether article 41 should be incorpo-
rated in article 40 remained open, but he would prefer to
keep the two articles separate.

111. Mr. AGO said he agreed with the Special Rappor-
teur. The Drafting Committee could decide whether or
not article 41 should be retained as a separate article.

10 For resumption of discussion, see 938th meeting, para. 58.
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112. The CHAIRMAN suggested that article 41, which,
in the absence of comment he presumed was generally
acceptable, be referred to the Drafting Committee.

It was so agreed.11

The meeting rose at 12.50 p.m.

11 For resumption of discussion, see 938th meeting, para. 57.

911th MEETING

Wednesday, 31 May 1967, at 11.30 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Castaneda, Mr.
Castren, Mr. Ignacio-Pinto, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Also present: Sir Gerald Fitzmaurice, Mr. Lachs, Mr.
2ourek, Mr. Caicedo Castilla, Observer for the Inter-
American Juridical Committee.

Statements by Sir Gerald Fitzmaurice,
Mr. Lachs and Mr. Zourek

1. The CHAIRMAN welcomed three former members
of the Commission, Sir Gerald Fitzmaurice, Mr. Lachs
and Mr. Zourek. He said it was a special pleasure to greet
Sir Gerald who, in the years 1955 to 1960, had been special
rapporteur on the law of treaties and who in that capacity
had prepared five reports containing profound studies
on many aspects of that branch of the law, which had been
of the greatest value in furthering the Commission's work
and of the greatest help to his successor.
2. As a member of the Commission, he had worked for
a year with Mr. Zourek, whose excellent reports on con-
sular relations had found fruition in the Vienna Conven-
tion on that subject.
3. He thanked Mr. Lachs for his contributions to the
discussion on the law of treaties in the Commission and
for his work in the Drafting Committee.

4. Sir Gerald FITZMAURICE said that the President
of the International Court of Justice was to have met the
Secretary-General in Geneva that week to discuss matters
of common interest and had intended to visit the Commis-
sion on that occasion to convey his best wishes for the
continued success of its work, already so impressive and
of such moment to the community of nations. However, the
planned meeting had been postponed and the President
had deputed to him the task of visiting the Commission.
5. Despite the obvious difference of functions, there were
close links between the Court and the Commission and a
number of members of the latter had become Judges of the
Court. In both cases members were elected by govern-
ments, not as representatives of countries but in their
personal capacity as jurists, and they had a scientific task
to perform in accordance with their consciences.

6. The two bodies had a community of interest and a
common legal foundation. The Court had to declare the
law, not as an arbitrary process but in accordance with
the provisions of Article 38, paragraph 1, of its Statute.
The Commission's task was less circumscribed, for it was
the main international codifying agency, but it still had
to take into account the elements laid down in that article.
The work of each influenced the other and they had a
joint obligation to make every effort to promote the law.
7. As a former special rapporteur on the law of treaties
he wished to pay his tribute to the Commission's remark-
able achievements on that topic.

8. The CHAIRMAN asked Sir Gerald to convey the
Commission's thanks to the President of the Court for
his message. The codification, elucidation and progressive
development of the law was often said to be an essential
prerequisite for extending the acceptance of the Court's
jurisdiction and for its successful operation as a judicial
instrument, and the process was certainly an indispensable
condition for the peace and welfare of the international
community.
9. He also wished to mention the feelings of personal
friendship which existed between the Judges of the Court
and members of the Commission.

10. Mr. LACHS said that the mutual respect that existed
between the Court and the Commission was a hopeful
aspect in the development of international law, and though
their members came from different parts of the world with
differing legal philosophies there was a considerable degree
of understanding between them.

11. Mr. 2OUREK said he was very glad of the oppor-
tunity of seeing his former colleagues in the Commission
again and meeting the new members. Although he no
longer took part in the work of the Commission, he still
continued to follow its activities out of scientific and
professional interest. During his many travels he had al-
ways endeavoured to make better known the part played
by the Commission, whose work for the codification of
international law contributed to the development of rela-
tions between all peoples. For instance, in the course of a
symposium held in West Berlin he had recently delivered
a lecture on the activities of the Commission.
12. The draft articles on the law of treaties had been suc-
cessfully completed and the codification of important
rules of international law had been carried through,
thanks in large measure to the authority and skill of Sir
Humphrey Waldock, whose merits the Commission had
very properly recognized by electing him Chairman. The
documents of the Commission were a valuable source of
information to him and enabled him to maintain a sort
of spiritual contact with the Commission.

Co-operation with other Bodies

(resumed from the 898th meeting)
[Item 5 of the agenda]

13. The CHAIRMAN invited the observer for the Inter-
American Juridical Committee to address the Commission.
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14. Mr. CAICEDO CASTILLA (Observer for the Inter-
American Juridical Committee), after paying a tribute to
the work accomplished by the Commission in the codifi-
cation of international law, said that, in the inter-Amer-
ican sphere, there had been three outstanding achieve-
ments in the past twelve months: first, the technical meet-
ing held by the Inter-American Juridical Committee from
July to October 1966; secondly, the Protocol for the
amendment of the Charter of the Organization of Amer-
ican States (OAS), prepared by the Third Special Inter-
American Conference held at Buenos Aires in February
1967, and thirdly, the Declaration on economic integra-
tion by the Presidents of the American Republics at the
April 1967 meeting at Punta del Este.
15. At its 1966 meeting the Committee had examined
first the question of a code of private international law
for the countries of America. A number of codes were
already in existence, but they conflicted with one another
to some extent; they were the 1928 Bustamante Code, the
Montevideo Treaties of 1889 and 1940, and the unofficial
North American codification entitled the Restatement of
the Law of Conflict of Laws. The Committee had stressed
the importance of preparing a unified code, because
hundreds of thousands of nationals of American States
lived in other American States of which they were not
nationals; the formulation of rules to solve the conflicts
of laws which thus arose would promote good relations
between the American States. The proposed economic
integration of the region also made it urgent to facilitate
the settlement of conflicts of laws on such matters as inter-
national contracts, insurance and banking. The work on
the preparation of a new code of private international law
was well advanced and a specialized conference of repre-
sentatives of American States would meet in the forth-
coming months to pronounce on the problem.

16. The Committee had also examined the question of
the gap in the OAS system for the peaceful settlement of
disputes, a gap which arose from the fact that the Amer-
ican Treaty on Pacific Settlement—the Pact of Bogota of
30 April 19481—had not been ratified by all the countries
of the region. That Treaty made provision for such meth-
ods of peaceful settlement as mediation, conciliation,
arbitration and judicial settlement by the International
Court of Justice; some countries of the region, however,
did not accept compulsory arbitration, while others were
not prepared to accept the compulsory jurisdiction of the
International Court. The Committee had urged the ratifi-
cation of the Treaty by those countries which had not yet
done so.

17. The Committee had also dealt with the law of outer
space and had recommended Governments of the Amer-
ican States to adhere to the "Legal Principles Governing
the Activities of States in the Exploration and Use of
Outer Space" set forth in the Declaration embodied in
General Assembly resolution 1962 (XVIII) of 13 Decem-
ber 1963 and in subsequent General Assembly resolutions
on outer space. The Committee had urged the Govern-
ments of the American States to co-operate in all efforts to
give legal effect to those principles by means of a world-
wide convention, and had specifically reiterated Principle 3:

"Outer space and celestial bodies are not subject to na-
tional appropriation by claim of sovereignty, by means of
use or occupation, or by any other means". It had also
recommended to those Governments to promote the set-
ting up of a world body with a sufficient measure of juris-
diction in matters of outer space to deal with controversies
arising from the use of such space, including damage
caused by outer space activities.

18. The Committee took the view that the traditional
Latin American doctrine in the matter of State respon-
sibility, which ruled out concepts of objective liability with
regard to claims by aliens, did not stand in the way of the
acceptance of the recommendations adopted by the United
Nations General Assembly with regard to the interna-
tional responsibility of States for injuries caused as a result
of outer space activities. Latin America rejected the notion
of objective liability which had been put forward in con-
nexion with claims by aliens in respect of injuries sus-
tained by them at the hands of authorities or private indi-
viduals in their country of residence and the diplomatic
protection of such injured aliens. On that point, a firm
stand had been adopted in Latin America, based on the
equal treatment of nationals and aliens and the need to
prove an actual delinquency on the part of the State, and
to show that legal remedies had been exhausted before
international responsibility could arise; in addition, the
Latin American concept of denial of justice was a restric-
tive one. The international responsibility of a State for
its activities in the exploration and use of outer space
concerned damage to aliens living outside its territory.
The Latin American principles to which he had referred
related to claims by resident aliens against the State in
whose territory they resided and were therefore not applic-
able in the matter.

19. Lastly, the Committee had examined the question
of amendments to the Charter of the Organization of
American States, in respect of which it had been claimed
that a distinction could be drawn between certain amend-
ments which entered into force immediately and others
which required ratification. The Committee had rejected
that distinction and had stated that, in all cases, amend-
ments to the OAS Charter would enter into force only
after ratification by two-thirds of the member States, as
specified in that Charter.

20. The Buenos Aires Conference of February 1967 had
formulated a Protocol embodying a number of important
amendments to the OAS Charter, intended to accelerate
and render more flexible the operation of the Organization.
One amendment would have the effect of replacing the
Inter-American Conference, which met every five years,
by an annual General Assembly, as the supreme authority
of the Organization. Another amendment dealt with the
question of the admission of new members, for which no
provision had been made in the OAS Charter; the Pro-
tocol specified a two-thirds majority of the member States
for such admissions.

21. The Inter-American Treaty of Reciprocal Assistance
signed at Rio de Janeiro on 2 September 19472 would
continue to govern the whole question of aggression and

1 United Nations, Treaty Series, vol. 30, p. 84. 2 United Nations, Treaty Series, vol. 21, p. 93.
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threats to the peace and security of the continent; the
system of collective security in that treaty had worked
satisfactorily in practice and had made it possible to solve
a number of very grave problems.
22. At present, the Organization of American States had
a Council which, in turn, had three organs: the Inter-
American Economic and Social Council, the Inter-Amer-
ican Cultural Council and the Inter-American Council of
Jurists. The Protocol for the amendment of the OAS
Charter would have the effect of setting up independent
councils, each with its own functions: a Permanent Coun-
cil, an Economic and Social Council and a Council for
Education, Science and Culture. The Inter-American
Council of Jurists would be abolished, but the Inter-
American Juridical Committee would continue as the
main legal organ of the Organization and would report
directly to the annual General Assembly, instead of to the
five-yearly Conference through the Inter-American Coun-
cil of Jurists.
23. In addition, the Committee would be enlarged from
nine to eleven members, elected for a period of four years
by the OAS General Assembly. Its terms of reference
would include the promotion of the codification and pro-
gressive development of international law and the study
of legal problems relating to the integration of the devel-
oping countries of America.
24. The amendments to the OAS Charter would also
have the effect of strengthening the Inter-American Eco-
nomic and Social Council, which would meet annually at
the ministerial level, and would have an executive com-
mittee in the shape of the Inter-American Committee on
the Alliance for Progress. Indeed, the emphasis on eco-
nomic problems was a characteristic feature of the amend-
ments embodied in the Protocol.
25. Some of the economic provisions thus amended had
a legally binding character, such as the recognition by all
the member States that the integration of the developing
countries of the continent constituted one of the objectives
of the Inter-American system; States accordingly bound
themselves to take all necessary steps to accelerate the
process of integration. All member States undertook to
avoid any policies and measures which could have an
adverse effect on the economic and social development of
other member States; they also agreed to join together in
seeking a solution to any urgent or serious problems which
might arise regarding the development or economic sta-
bility of any member State. The more economically devel-
oped countries undertook not to require reciprocal con-
cessions from the developing countries when granting them
tariff reductions or concessions regarding non-tariff
barriers.

26. No amendment had, however, been approved in
respect of the main principles on which the Organization
of American States was based, such as the equality of
States and the non-recognition of territorial changes
brought about by force. The Buenos Aires Protocol also
expressly maintained in force article 15 of the Charter of
the Organization of American States, which specified that:

"No State or group of States has the right to intervene
directly or indirectly, for any reason whatever, in the
internal or external affairs of any other State. The fore-

going principle prohibits not only armed force but also
any other form of interference or attempted threat
against the personality of the State or against its politi-
cal, economic and cultural elements. "3

27. The question of non-intervention had given rise,
after the events in the Dominican Republic, to much
earnest discussion in the American continent. At the 1965
Rio de Janeiro Conference, the Colombian delegation had
proposed the reaffirmation of the principle of non-inter-
vention in strong and unambiguous terms. As a result of
that proposal, the Rio de Janeiro Conference had recom-
mended to the Third Special Inter-American Conference
the retention of such fundamental principles as that of non-
intervention when formulating amendments to the OAS
Charter.

28. The meeting of Heads of State held at Punta del Este
in April 1967 had adopted a Declaration for the progres-
sive establishment, as from 1970, of a Latin American
common market, which was to be substantially operative
within fifteen years. Admittedly, that meeting had not given
rise to any legal obligations but it did constitute a point
of departure towards a new stage in the history of Latin
America, since it had been convenedto promote the eco-
nomic emancipation of the peoples of the continent. The
Declaration would of course need to be implemented by
means of legal instruments, the first of which would be a
general integration treaty.
29. Co-operation between the International Law Com-
mission and the Inter-American Juridical organs should
be strengthened, especially as certain items appeared on
the agendas of both. For instance, the Inter-American
Juridical Committee had studied the question of State
responsibility from the American point of view and in 1967
would consider the topic of the succession of States and
Governments.
30. The exchange of observers should therefore continue.
The International Law Commission had been ably repre-
sented by Mr. Jimenez de Arechaga at the meeting of the
Inter-American Council of Jurists at San Salvador in
February 1965. Now that the Committee was to continue
as the main legal organ of the Organization of American
States, he had the privilege of inviting the Commission
to be represented at the next session of the Committee,
to be held from 10 July to 9 October 1967 at Rio de
Janeiro.

31. Co-operation between the two bodies could also take
the form of efforts by the Committee to urge the member
Governments of OAS to ratify the international conven-
tions which had resulted from the work of the Interna-
tional Law Commission. The Committee could do useful
work in that respect because its recommendations were
generally heeded by the Governments of the American
States. He proposed to raise that question at the next
meeting of the Committee and fully expected satisfactory
results.

32. He extended to the Commission his sincere wishes
for the success of its work in the codification and pro-
gressive development of international law.

8 United Nations, Treaty Series, vol. 119, p. 56.
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33. The CHAIRMAN thanked the observer for the
Inter-American Juridical Committee for his very full and
informative statement on the legal work being done in the
Organization of American States. He said it was particu-
larly interesting to learn that the Committee would be
studying State responsibility and the succession of States,
since those two topics were on the Commission's own
agenda. As Mr. Caicedo Castilla had himself been present
at the 898th meeting, when item 5 had been discussed,
there was no need for him to repeat what he had said about
the importance of developing links with regional legal
organizations and of preventing an undue divergence in
the development of legal philosophies.4 The inter-Amer-
ican Organization had been a pioneer in the codification
and harmonization of law on a regional plane.

34. Mr. CASTAftEDA said that 1966 had been a fruitful
year in the Latin-American continent with the completion
of agreements on economic integration and the amend-
ment of the Charter of the Organization of American
States. Mr. Caicedo Castilla had taken part in the latter
process and was particularly well qualified to make his
statement. In addition, he was the author of a study on
collective action and non-intervention.
35. He reserved his right to comment on Mr. Caicedo
Castilla's statement once he had had the opportunity to
study it, particularly in regard to strengthening the links
between the Inter-American Juridical Committee and the
Commission.

The meeting rose at 12.45 p.m.

4 See 898th meeting, para. 23.
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the 910th meeting)
[Item 1 of the agenda]

ARTICLE 44 (Cessation of the functions of the special
mission) [47 and 20, para. 2]

Article 44 [47 and 20, para. 2]

Cessation of the functions of the special mission

1. When a special mission ceases to function, the receiving
State must respect and protect its property and archives, and
must allow the permanent diplomatic mission or the competent
consular post of the sending State to take possession thereof.

1.

2. The severance of diplomatic relations between the sending
State and the receiving State shall not automatically have the
effect of terminating special missions existing at the time of the
severance of relations, but each of the two States may terminate
the special mission.

3. In case of absence or breach of diplomatic or consular
relations between the sending State and the receiving State and
if the special mission has ceased to function,

(a) The receiving State must, even in case of armed conflict,
respect and protect the property and archives of the special
mission;

(b) The sending State may entrust the custody of the property
and archives of the mission to a third State acceptable to the
receiving State.

2. The CHAIRMAN invited the Commission to con-
sider article 44, the Special Rapporteur's proposals for
which were contained in paragraph 13 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments in document A/CN.4/194/
Add.4.

3. Mr. BARTOS, Special Rapporteur, said that the cases
when the functions of special missions came to an end were
listed in article 12 and that the purpose of article 44, which
corresponded to article 45 of the Vienna Convention on
Diplomatic Relations, was to set out rules on the conse-
quences of cessation of functions.
4. The Belgian Government considered that paragraph 2
of article 44 would be better placed in article 12, and that
the final words, "but each of the two States may terminate
the special mission", were superfluous. He was quite wil-
ling to transfer the provisions of paragraph 2, but saw no
strong reason for putting them in one of the two articles
rather than the other. On the other hand, he considered
that the final words of the paragraph were useful, for
although it was true that the severance of diplomatic
relations did not entail cession of the functions of the
special mission, each State must nevertheless have the
right to terminate the special mission if relations were
broken off. Such action should not be considered an arbi-
trary act. Even if, for instance, the two States had pre-
viously agreed to hold conversations through special mis-
sions at given intervals, in the event of severance of diplo-
matic relations each of them would be able to release
itself from that undertaking.
5. Referring to the first two comments by the Govern-
ment of Israel (A/CN.4/188) he confirmed, first of all, that
if the sending State had no permanent diplomatic mission
or consular post in the receiving State, paragraph 1 of
article 44 did not, of course, apply. It would be for the
Commission to decide whether it wished to retain that
provision or not. Similarly, paragraph 3 (b) could not
apply if no third State agreed to take charge of the pro-
perty and archives of the special mission; but the same
was true of article 45 (c) of the Vienna Convention on
Diplomatic Relations. The sending State could not compel
another State to protect its interests. In his view the receiv-
ing State was responsible for protecting the property and
archives of the special mission so long as they had not been
taken over by a third State.
6. The third comment by the Government of Israel was
justified; the Commission should consider whether it was
advisable to ensure that the sending State could remove
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its archives. The archives of a State were inviolable and
their removal should not be obstructed.
7. The comment by the United Kingdom Government
(A/CN.4/188/Add.l) raised a two-fold question. Was it
necessary to add to the draft the institution of inviolability
of the premises of the special mission after the cessation
of its functions, by inserting a provision similar to article
45 (a) of the Vienna Convention on Diplomatic Relations?
And, if so, should that inviolability be limited to "a rea-
sonable period"? In his opinion, special missions were in
a different position in that respect from permanent diplo-
matic missions: since the premises of special missions were
premises necessary to them during the performance of
their functions, it was questionable whether the inviola-
bility of those premises should be extended after the mis-
sion had ceased to function. If the Commission decided
to add to the draft a provision on inviolability of the prem-
ises of the special mission after it had ceased to perform
its functions, he thought that inviolability should not
continue indefinitely, since in the long run it might place
too great a burden on the receiving State, particularly if it
was faced with a shortage of accommodation. "A reason-
able period" in such circumstances would be the time
needed to move the property and archives to other prem-
ises or out of the territory of the receiving State, but it was
always very difficult to decide what was "a reasonable
period".
8. With regard to the proposal by the Canadian Govern-
ment that the article be "broadened to cover specifically
the routine conclusion of functions due to the fulfilment
of the objects of a special mission", that idea was more
appropriate in article 12, where it was already expressed
in a slightly different form in sub-paragraph (b).
9. He suggested that the Commission confine itself to
considering the third comment by the Government of
Israel, regarding the need to make express provision in
article 44 for the removal of the archives from the territory
of the receiving State.

10. Mr. YASSEEN said that in his opinion the pro-
visions of paragraphs 1 and 3 were indispensable. Para-
graph 2, on the other hand, did not seem necessary. The
main idea in that paragraph was that the severance of
diplomatic relations between the sending State and the
receiving State did not automatically have the effect of
terminating special missions existing at the time of the
severance; that idea was correct, but to express it, it would
be sufficient to add a few words to paragraph 2 of article 1,
making it provide that the existence of diplomatic or con-
sular relations was not necessary for the sending or recep-
tion of special missions or for the continuance of their
functions.

11. The final phrase of paragraph 2 also stated a correct
idea: when diplomatic relations were broken off between
the sending and the receiving State, each of those two States
had the right to terminate the special mission. But that was
true at any time, even when diplomatic relations had not
been broken off between the two States. A special mission
could only carry on its activities if the two States agreed
that it should do so; one of them could not impose the
continuation of those activities on the other. The final
phrase was therefore not indispensable.

12. With regard to the comment by the United Kingdom
Government, he did not think it advisable to introduce
the idea of a "reasonable period" in that context, where
good faith in implementing the convention should be suf-
ficient. In practice, States agreed on what was to be done
with the property and archives of the special mission after
it had ceased to function; if an armed conflict broke out
between them, they relied on the good offices of a third
State. It would be better to abide by the general principle
of respect for the property and archives of the special
mission, without going into too much detail; to introduce
the idea of a "reasonable period" might weaken the rule
and engender controversy.

13. Mr. KEARNEY said he agreed with Mr. Yasseen
that paragraph 2 was somewhat out of place in an article
which dealt with the practical steps to be taken in con-
nexion with the cessation of a special mission.
14. The approach adopted in article 44 was rather one-
sided; it placed the whole emphasis on the obligations of
the receiving State instead of on those of the sending
State. The article also betrayed a tendency to overlook
the temporary nature of special missions.
15. The provisions of the article were unduly influenced
by the rules adopted in the 1961 Vienna Convention with
regard to permanent missions. It should be remembered
that the cessation of the functions of a permanent mission
was not a normal occurrence; the mission would, in the
normal course of events, be reopened. In the case of a
special mission, the functions were of a temporary nature
and were normally intended to terminate after a period
of time.
16. In the circumstances, when a special mission left the
receiving State, it should be under an obligation either to
take its papers with it and dispose of its property, or to
make suitable arrangements to leave everything with the
permanent mission or consulate of the sending State.
17. He therefore suggested that the article should make
provision for the obligations of the sending State, while
at the same time specifying those of the receiving State, in
the unusual circumstances mentioned in the article.
18. Mr. USHAKOV said he approved of the substance
of article 44, but wished to make two comments.
19. First, he wondered whether it had been intended to
make a distinction between "cessation of functions" and
"termination" of the special mission. In his view, the two
expressions described the same situation.
20. Secondly, paragraph 1 appeared to refer to the
ordinary cases of cessation of functions of the special mis-
sion, namely, expiry of the duration assigned for the spe-
cial mission and completion of its task, which were pro-
vided for in article 12, as well as cessation of the functions
of the special mission by mutual agreement between the
States concerned, which was also an ordinary case. He saw
no need to state in article 44 a rule applicable to ordinary
cases of the cessation of functions of the special mission.
Like article 45 of the Vienna Convention, article 44 of
the draft should be reserved for exceptional cases, namely,
that of the severance of diplomatic or consular relations
and that of armed conflict. Thus the real substance of
article 44 was in paragraph 3.
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21. Mr. USTOR said he agreed with those speakers who
considered that paragraph 2 was not in its right place in
article 44 and should be moved to some other place in the
draft. In the 1963 Vienna Convention on Consular Rela-
tions, the matter was dealt with in article 27, entitled
"Protection of consular premises and archives and of the
interests of the sending State in exceptional circumstances
". A title on those lines should be adopted for article 44.
The present title was much too similar to that of article 12,
"End of the functions of a special mission". A change of
title could be made if paragraph 2 were moved somewhere
else.
22. To some extent, he agreed with Mr. Kearney that
the case envisaged in article 44 was much more exceptional
than those for which provision was made in article 45 of
the Vienna Convention on Diplomatic Relations and ar-
ticle 27 of the Vienna Convention on Consular Relations.
When diplomatic or consular relations were severed, the
departing diplomats or consuls could not take with them
all their archives and belongings; a special mission, on the
other hand, did not normally leave anything behind.
23. There was also the possibility that a special mission
might, on departure, leave its task to be continued by a
diplomatic mission or a consulate of the sending State.

24. Mr. IGNACIO-PINTO said that, like other mem-
bers of the Commission, he had the impression that ar-
ticle 44 to some extent duplicated article 12. The titles of the
two articles were so similar that it was hard to see what
difference there was between them. Since article 44 dealt
with the consequences and the steps to be taken in the
cases envisaged, it should be possible to link the two ar-
ticles, perhaps by changing the title of article 44.
25. In view of what was stated in article 1, paragraph 2,
article 44, paragraph 2 did not seem to be indispensable.
Moreover, it was obvious that each of the two States con-
cerned was at liberty to terminate the special mission when
it considered that it should not continue. He therefore
agreed with Mr. Yasseen and supported the Belgian
Government's suggestion.
26. His view on the question of the obligation of the
receiving State to protect the property and archives of the
special mission for an indefinite period of time was the
same as Mr. Kearney's. A special mission was by nature
provisional and temporary; it had no need to amass a
quantity of archives and it was hard to conceive its owning
property.
27. He hoped that he would have an opportunity of
supporting an article confined to essential matters con-
nected with the consequences of the cessation of the func-
tions of a special mission.

28. Mr. CASTR£N said that he was prepared to accept
article 44, subject to drafting changes. The proposals by
the Governments of Israel and the United Kingdom
would mean going into too much detail; the questions
they raised could be dealt with in the commentary. Nor
did he see any reason for altering the article's position in
the draft.
29. It might be that paragraph 2 was not absolutely nec-
essary and that article 1 of the draft could be expanded in
the way suggested by Mr. Yasseen, but he had no objec-

tion to that aspect of the question of diplomatic relations
being dealt with separately in article 44.
30. There was no reason why paragraph 1 should not
be given general scope, although, as Mr. Ushakov had
pointed out, it was mainly concerned with exceptional
cases.

31. Mr. NAGENDRA SINGH said he agreed that it
was the duty of the sending State to dispose of the property
of the special mission and clear its premises on the con-
clusion of the mission's operations.
32. Like article 45 of the Vienna Convention on Diplo-
matic Relations, article 44 dealt with the protection of the
property and archives of the special mission but unlike
that article 45, it said nothing about the premises. That
gap could give rise to doubts.
33. Article 12 of the draft provided for termination of a
special mission by notification. Since notification of that
type could be very abrupt, some time lag was essential to
allow the sending State to wind up the affairs of its special
mission. He therefore suggested that consideration be
given to the United Kingdom's suggestion for a reasonable
time-limit in the matter. It was true that the 1961 Vienna
Convention did not contain any such rule, but that Con-
vention dealt with permanent missions, whereas special
missions were essentially of a temporary character.

34. Mr. BARTOS, Special Rapporteur, said that the
meaning would be brought out better if paragraph 2 of
article 44 were dropped and a new paragraph inserted in
article 12 providing that "where diplomatic or consular
relations have been severed, States may terminate the
special mission", the severance of diplomatic relations
being regarded as a special situation. That amendment,
which corresponded to the proposal by the Belgian Govern-
ment, could be referred to the Drafting Committee.
But he was not in favour of dealing with the matter in ar-
ticle 1, as Mr. Yasseen had proposed, for then the con-
sequences of the severance of diplomatic relations on an
already existing speciarmission would not be made clear.
35. In considering paragraphs 1 and 3, it was necessary
to differentiate between three entirely different sets of
circumstances. In the first case, referred to in paragraph 1,
the special mission ceased to function or terminated in a
normal way. It often happened that a special mission left
its property and archives scattered in various places in the
receiving State where it had been carrying out its work.
That could happen, for example, if a frontier delimitation
mission left its technical equipment behind on the spot.
Who was entitled to take possession of it? The obvious
answer seemed to be that the permanent diplomatic mis-
sion or a consular post of the sending States should do so.
On the other hand, he agreed with Mr. Kearney that, when
the special mission had completed its work, the sending
State should, as a general rule, take possession of its ar-
chives and property as soon as possible. A situation might
arise, however, where a mission had come to an end and
the sending State and the receiving State had broken off
diplomatic or consular relations or had no such relations.
In that situation, as the Government of Israel had pointed
out, the receiving State should permit the sending State
to remove its property. In case of confiscation or blockade,
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the receiving State was required to respect the property
and archives of the special mission. A third possibility was
that the sending State might place the property and ar-
chives of the special mission under the protection of a
third State.
36. Mr. Ushakov had pointed out that article 44 dealt
both with normal cessation of the functions of the special
mission and with cessation for special reasons, whereas
article 45 of the Vienna Convention on Diplomatic Rela-
tions dealt only with exceptional circumstances, cases
where diplomatic relations between two States had been
broken off. But article 45 of the Vienna Convention also
referred to a situation in which " a mission is permanently
or temporarily recalled"; that was not a special case, for
a State might decide to close an embassy or consulate for
economic, administrative or other reasons without diplo-
matic or consular relations being severed.

37. Mr. Ustor had mentioned a situation which, as he
had described it, did not arise either in practice or in
theory: the case of a special mission which withdrew and
handed over its task to a consular post or other organ. A
special mission never had any authority to transfer its
functions to a consular post or other organ remaining on
the spot. In practice, the sending State recalled the special
mission and then gave one of the organs—whether diplo-
matic or consular—representing it on a permanent basis
the necessary authority to continue the task of the special
mission. Indeed, tasks of that kind very often formed part
of the duties of such an organ. That did not mean that
special missions were unnecessary. In many instances,
their purpose was to deal with a particular problem and
it was left to the permanent mission to put the finishing
touches and to go into points of detail. In other words, a
special mission was often entrusted with the preparatory
work in connexion with a given matter, after which the
sending State instructed its permanent diplomatic mission
or consular post to perform the "final act". It should be
made clear that, when a special mission entrusted its prop-
erty and archives to the permanent diplomatic mission or
consular post, that was an internal matter for the sending
State. In short, his proposal was that article 44, para-
graph 2, should be incorporated in article 12 and that, in
the case of paragraphs 1 and 3, the Drafting Committee
should take into account all the suggestions made by the
members of the Commission.

38. With regard to the United Kingdom Government's
proposal concerning the inviolability of the special mis-
sion's premises for a reasonable period, that aspect of the
matter could perhaps best be dealt with, not in the article
itself, but in the commentary, as Mr. Castren had sug-
gested; for it had to be remembered that the receiving
State might regard property and archives left on the spot
by the special mission for an indefinite period of time as
an encumbrance.

39. Mr. USHAKOV said that the Special Rapporteur
had made a convincing case and he would withdraw his
comments on draft article 44 and article 45 of the Vienna
Convention on Diplomatic Relations. But he still con-
sidered it unfortunate that draft articles 12 and 44, which
dealt with two different subjects, should have been given
similar titles.

40. Mr. BARTOS, Special Rapporteur, said that in that
case he would propose that the existing title of article 44
be reworded to read "Consequences of the cessation of
the functions of the special mission".

41. Mr. ALBONICO suggested that paragraph 1 of ar-
ticle 44 be moved to article 12, which was entitled "End of
the functions of the special mission", since it dealt with
the fate of the property and archives of the special mission
when the mission ended its functions. The other two para-
graphs of article 44 should form a new article, to be placed
immediately after article 12.

42. The CHAIRMAN said there was almost complete
agreement in the Commission that paragraph 2 was not
well placed in article 44. He personally strongly supported
the suggestions for its removal somewhere else in the draft.
43. Some of the difficulties which had arisen were due
to article 44 having been placed in part III (Miscellaneous
clauses) instead of in part II (Facilities, privileges and
immunities), where it properly belonged.
44. He suggested that article 44 should be referred to
the Drafting Committee for consideration in the light of
the discussion.

It was so agreed}

ARTICLE 17 (General facilities) [22]

45. Article 17

General facilities

[22]

The receiving State shall accord to the special mission full
facilities for the performance of its functions, having regard to
the nature and task of the special mission.

46. The CHAIRMAN invited the Commission to con-
sider article 17, the Special Rapporteur's proposals for
which were contained in paragraph 7 of the section dealing
with that article in his fourth report (A/CN.4/194/Add.2)
and in his additional comments in document A/CN.4/
194/Add.4.

47. Mr. BARTOS, Special Rapporteur, said he wished
first to make a few general remarks about the facilities,
immunities and privileges dealt with in part II of the draft,
to which he had also referred in paragraphs 1-18 of his
report (A/CN.4/194/Add.2).
48. The problem was to decide on what principle the
system of facilities, privileges and immunities should be
based. In his first report on special missions2 he had advo-
cated the functional theory, which was the basis for the
Convention on the Privileges and Immunities of the United
Nations3 and of the Vienna Convention on Diplomatic
Relations. According to that theory, privileges and immu-
nities attached to the function and not to the individual,
and the recipients enjoyed them when acting in their
official capacity.
49. Some members of the Commission had thought that
the system of privileges and immunities should apply not

1 For resumption of discussion, see 938th meeting, paras. 59-65.
2 Yearbook of the International Law Commission, 1964, vol. II,

document A/CN.4/166.
3 United Nations, Treaty Series, vol. I, p. 17.
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only to the head and members of a special mission but also
to its administrative and technical staff, and the majority
had decided accordingly. But States were reluctant to
extend the application of the system to too many persons,
and members of the Commission had expressed the same
concern. The General Assembly tended to treat special
missions like permanent diplomatic missions in that re-
spect. Consideration had also been given to dividing spe-
cial missions into categories, such as technical, political
and high-level, with privileges and immunities commen-
surate with the nature and importance of the mission. It
had also been suggested that the relevant factor was the
composition of the special mission, and that privileges and
immunities should be granted to certain of its members
only. His own observations on the subject were to be found
in his fourth report (A/CN.4/194/Add.2).

50. The written comments of the Swedish Government
had repeated the argument put forward by its delegation
in the Sixth Committee of the General Assembly, where
the Swedish representative had drawn attention to the
problem of granting immunities and privileges to a great
number of people; he had also pointed out that, while the
great quantity of special missions "makes a codification
desirable, it also makes it difficult, for immunities and priv-
ileges granted to a few may not meet insurmountable
obstacles, but the same immunities and privileges given
to many may cause a real problem".4

51. The Nigerian representative thought that privileges
and immunities should be granted to members of special
missions on the basis of their functions and not of their
personal status.5

52. The Netherlands Government or its delegation had
repeatedly stressed how difficult it would be for national
parliaments to ratify a convention which provided for too
extensive a system of privileges and immunities. He did
not think anyone would dispute the need to keep the sys-
tem within reasonable limits, but the question was how to
define those limits.

53. Before embarking on its examination of the articles
constituting part II of the draft, the Commission should
decide in general terms whether it intended to alter its
view, which was based on the three principles that facili-
ties, privileges and immunities were accorded ex jure and
not by virtue of the comity of nations; that States were
bound to apply the criteria of the Vienna Convention on
Diplomatic Relations and grant benefits accordingly; and
that it was for the sending State and the receiving State to
decide on the extent to which they wished, in the interests
of their relationship, to grant privileges and immunities
to special missions. The set of rules laid down on the sub-
ject constituted a sort of model system from which States
could derogate, although in his opinion there were some
rules which they must always observe, such as for example
those concerning the personal freedom of members of
special missions.

54. The point was, should the Commission change its
view or should it take into consideration certain comments
such as those put forward by the Canadian Government,
which thought that " the grant of such privileges and im-
munities should be strictly controlled by considerations of
functional necessity and should be limited to the minimum
required to ensure the efficient discharge of the duties en-
trusted to special missions ", or by the Greek Government,
whose view was that the privileges and immunities granted
should be "kept within the limits strictly necessary for the
work of the mission."

55. Mr. TAMMES said that his answer to the Special
Rapporteur's question, directed particularly to new mem-
bers of the Commission, as to whether the Commission
should opt for the representative or the functional prin-
ciple, was that he had no hesitation in choosing the latter
as a basis for the provisions on privileges and immunities.
Modern international law favoured the functional theory,
though not in a restrictive sense; in fact, as had been point-
ed out at the seventeenth session, certain types of special
missions such as high-level or frontier demarcation mis-
sions might enjoy wider facilities than those granted to
permanent missions when that was necessary for the per-
formance of their functions.

56. When submitting its final draft on diplomatic inter-
course and immunities, the Commission had indicated that
there were three theories that had influenced the develop-
ment of privileges and immunities. The first was the " ex-
tra- territorially" theory, which personally he considered
to be obsolete; the second was the "representative char-
acter" theory, and the third, which appeared to be gaining
ground in modern times, was the "functional necessity"
theory, which justified privileges and immunities as
being necessary to enable the mission to perform its
functions.6

57. As it had stated in its report to the General Assembly,
the Commission had been guided by the third theory in
solving problems on which practice gave no clear pointers,
while also bearing in mind the representative character of
the head of the mission and of the mission itself. The con-
siderations set out in that report were even more applicable
to the present draft. Practice was developing rapidly but
there was no special customary law that could serve as a
guide.

58. He had concluded from the Commission's report on
the first part of its seventeenth session 7that it favoured the
functional theory, in which case the principle should be
clearly expressed in article 17.

59. The final phrase in the present text of article 17,
reading "having regard to the nature and task of the spe-
cial mission", was not satisfactory and might be read as
meaning that missions of different kinds should be granted
facilities of varying scope, but that matter was dealt with
in article 17 ter. The text should be modified on some such
lines as "The receiving State shall accord to the special
mission such facilities as may be necessary, having regard

4 See Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 844th meeting, para. 10, and the comments by
the Swedish Government in document A/CN.4/188.

5 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 847th meeting, para. 17.

6 Yearbook of the International Law Commission, 1958, vol. II,
p. 95.

7 Yearbook of the International Law Commission, 1965, vol. II,
document A/6009.
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to its nature and task". Such wording would be consistent
with Article 105 (2) of the Charter.

60. Mr. ALBONICO said that the legal basis of privi-
leges and immunities was an important matter and affec-
ted the scope and content of the articles under discussion.
The modern functional principle should be followed,
though some exceptions might occur in practice in the form
of concessions to the representative^principle.
61. It was important to note that nine Governments,
three in the Sixth Committee and six in their written com-
ments, had shown themselves so reluctant to accord privi-
leges and immunities to special missions that there was
some ground for doubting whether they would sign the
convention.

62. He was particularly anxious to state his views because
he would not be present when the Commission came to
approve the articles finally. In his opinion, full privileges
and immunities should only be granted to ceremonial
special missions headed by Heads of State, Heads of
Government or Ministers for Foreign Affairs or to high-
level political missions even when not led by persons in
that category. They should only be given to the head of the
mission or to members of the diplomatic staff of the next
lower rank who were indispensable to the performance of
the missions's functions and only in respect of official acts.
Thus he entirely rejected the line taken by the Vienna
Convention on Diplomatic Relations.

63. He fully supported the development of special mis-
sions and the grant to them of all the safeguards and privi-
leges they required for the successful discharge of their
important functions, which would be to the advantage of
great Powers and developing States alike. But it was im-
portant to facilitate the work of those responsible for social
order in the receiving State, such as judges, who had to
take into consideration not only the privileges and immu-
nities of permanent missions, but also those of interna-
tional officials, which were already numerous, and of
persons working under some special agreement between
the sending and receiving States. International relations
would benefit from the provision of a minimum standard
of privileges and immunities, and an approach on those
lines would increase the chances of the convention's being
accepted by governments.

64. Mr. CASTRfiN said he favoured the functional
theory, which had been the basis for the Vienna Conven-
tion on Diplomatic Relations and accorded with modern
tenets of international law. However, since special missions
could differ in nature, composition and task, it seemed
necessary to supplement the functional theory with the
theory of representation, at least with respect to high-level
special missions or those performing important tasks.

65. Although the Commission had generally tried to
model its draft articles concerning privileges and immu-
nities on the provisions of the two Vienna Conventions,
particularly the Convention on Diplomatic Relations, it
was not always possible to do so. The Commission could
depart from them either to restrict or to extend the scope
of privileges and immunities.

66. Several Governments seemed to be advocating a
restrictive approach; in his opinion, the Commission

should take account of their comments and amend the
articles at the second reading, but only to the extent com-
patible with the requirements of the functional theory and
the theory of representation, and taking due care that
special missions were not hampered in the proper perfor-
mance of their duties.

67. The Commission should also consider the possibility
of restricting the scope of the privileges and immunities
granted to certain kinds of special mission, as well as the
classes of person accorded the benefit of such privileges
and immunities. The problem would be of particular im-
portance where there was a peremptory rule, as the
Swedish Government had pointed out.

68. Mr. JIMfiNEZ de ARfiCHAGA said that, of the
two alternatives of granting full diplomatic privileges and
immunities including immunity for personal acts, or of
granting privileges and immunities only in respect of offi-
cial acts necessary for the exercise of official functions on
the lines of the provisions of Article 105 (2) of the Charter,
Governments clearly favoured the latter. However, diffi-
culty would arise with high-level missions if Heads of
State or important ministers were not accorded the same
privileges and immunities as an ambassador. One solution
would be to provide the right degree of flexibility in the
articles allowing States to reach agreement in advance on
the scope of the privileges and immunities to be accorded.
In the absence of prior agreement, the rules laid down in
the convention would apply. Possibly the wise course
would be to provide for minimum privileges and immu-
nities required for the performance of the functions of the
special mission, in the absence of agreement to the con-
trary between the States concerned. That would not close
the door to the possibility of full privileges and immu-
nities for high-level missions, including immunities in
respect of personal acts.

69. Mr. AGO said that, in general, he agreed with the
Special Rapporteur that the Commission's main pre-
occupation in deciding on the scope of the privileges and
immunities should be what the special mission needed in
order to be able to perform its functions.

70. He nevertheless wished to remind the Commission
that its task was not to decide in favour of a particular
theory but to formulate concrete rules; those rules should
be established in the light of State practice, where it exis-
ted, and of whatever progressive development might
require. In other words, the Commission should adopt a
pragmatic attitude and leave it to future publicists to
decide which theory formed the basis of any particular
article.

71. Some Governments had shown themselves inclined
to limit the system of privileges and immunities; he him-
self agreed that the Commission should exercise a degree
of caution. It had to avoid going too far in either direction;
but in his view it was perhaps inadvisable to draw too
rigid a distinction between the needs of a special mission
and those of a permanent mission. In any case, the ques-
tion as to whether privileges and immunities should be
granted to members of special missions only in respect of
acts performed by them in the exercise of their duties or
of a wider nature should be examined on its merits;



913th meeting — 2 June 1967 97

the Commission should not adopt an a priori attitude
based on one or the other theory.

72. Mr. RAMANGASOAVINA said that the Special
Rapporteur had rightly drawn the Commission's attention
to the advantages of the functional theory, for privileges
and immunities attached to the function and not to the
individual, except in the circumstances referred to by Mr.
Castren.
73. It was easy to understand why Governments tended
to restrict the privileges and immunities granted to mem-
bers of special missions; the Commission had therefore
to aim at establishing the minimum of privileges and immu-
nities to be regarded as mandatory. It was a delicate
problem, because the receiving State could not be left to
decide on its own to what extent it would apply the system
provided for in the convention; members of special mis-
sions might find themselves in a position of uncertainty,
which would hardly facilitate the performance of their
task. The Commission should therefore work out a fairly
flexible formula requiring the receiving State to guarantee
certain privileges and immunities to special missions.

74. Mr. USHAKOV said his opinion was, as the Special
Rapporteur had stated in the draft preamble (A/CN.4/
194/Add.2), that "the status, privileges and immunities to
be conferred on special missions are not accorded for the
benefit of persons but for the purpose of assuring the
effective exercise of the functions of special missions in so
far as they represent States". The Commission's decision
on the scope of the system of privileges and immunities
should be deferred until it had settled the drafts of the
various articles and came to consider the preamble.

The meeting rose at 1.5 p.m.

913th MEETING

Friday, 2 June 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Castaneda, Mr. Castren, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Jimenez de Ar6chaga, Mr. Kearney, Mr.
Nagendra Singh, Mr. Ramangasoavina, Mr. Reuter, Mr.
Tammes, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 17 (General facilities) [22] (continued)1

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 17. He reminded members

1 See 912th meeting, para. 45.

that it was not intended to be a general article on privileges
and immunities but was of a limited character.

2. Mr. YASSEEN said he did not think that the Com-
mission had to concern itself with either the basis or the
nature of the obligation to grant facilities, privileges and
immunities. Once the Commission had decided to propose
drafting a general convention on special missions, the
basis of the obligation was going to be found in legal
rules, the source of which was an international convention.
The Commission, however, should decide what theory
it intended to be guided by in its investigations, for it
was the duty of the legislator to define clearly the theory
on which he relied in formulating legal rules.
3. He would again like to argue in favour of the func-
tional theory, for in his opinion what justified facilities,
privileges and immunities and determined their scope was
function. If it adopted that principle, the Commission
would be able to decide what facilities the special mission
needed in order to carry out its task in the conditions and
atmosphere most favourable to good international rela-
tions. The representative theory should not be completely
rejected, of course, since it must be applied to high-level
special missions, particularly to those led by a Head of
State. In the latter case, moreover, the privileges and
immunities granted to such an important personage were
not alien to his function.

4. Mr. REUTER said he hoped that the Commission
could now get on with the drafting of the articles without
spending any more time on the distinction between the
functional theory and the representative theory which,
as had just been said, must be based on presumption.

5. Mr. NAGENDRA SINGH said that the practical
and administrative problems raised by the article were
as important as the legal ones. The number of special
missions and of persons composing them was so great
that the scope of the privileges and immunities to be
granted them must be limited. He agreed with the func-
tional principle and that the privileges and immunities
should be restricted to those required for the performance
of the mission's task. The important matter of high-level
missions led by Heads of States was covered in article 17
quater. That type of mission would have to be covered by
a special agreement between the States concerned.

6. Mr. USTOR said he favoured a pragmatic approach.
He considered that the functional necessity theory was
the most widely accepted, but it failed to indicate when
the "necessity" began or ended. Of course the represen-
tative character theory could not be entirely set aside,
particularly where high-level missions were concerned.

7. Mr. KEARNEY said that, after listening to the
arguments of his colleagues, he had come to the conclusion
that he was a representational functionalist rather than
a functional representationist.

8. The CHAIRMAN, speaking as a member of the
Commission, said that the conflict between the two
theories should not be exaggerated. It was more a question
of emphasis than of choice. The whole basis of privileges
and immunities was the representative character of the
persons concerned and, on the other hand, even the repre-
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sentation of the State by its head was the performance of
a function. Mr. Ago had been right in advocating a prag-
matic approach2. The functional necessity theory had
grown with the development of new forms of diplomacy
of many varying kinds, with limited objectives.
9. The Commission should try to arrive at standard
rules—and that did not necessarily mean minimum rules.
Those rules should correspond to the requirements of
the mission's functions. They might not be appropriate
for high-level missions or for those of a very minor
character, for which special provisions might be needed.

10. Mr. BARTOS said that the functional theory could
not be applied independently of the representative theory,
and vice versa; one or the other would predominate,
depending on the individual case.
11. The question of the conditions which would enable
the members of the special missions to perform their
functions was entirely different. For that reason, it was
advisable to study each question separately and to dis-
regard the question of the position of the Head of State,
which could perhaps be dealt with in the chapter on high-
level special missions, where representation played a
more important part. Even in certain technical missions,
representation could become of paramount importance.
12. Article 17 had the same general meaning as article 25
of the Vienna Convention on Diplomatic Relations, except
that it contained the following additional words at the
end of the sentence: "having regard to the nature and
task of the special missions ". It was obvious that the task
and nature of special missions varied, unlike those of
permanent diplomatic missions. That distinction was what
the last phrase was intended to emphasize.
13. Coming back to the proposed amendments, he said
that he was not opposed to the suggestion of the Nether-
lands Government that the expression "full facilities"
should be replaced by the words "such facilities as may
be necessary for the performance of its functions". That
was a question of style, to be decided by the Drafting
Committee.
14. With regard to the Canadian Government's com-
ment that article 17 was drafted too vaguely, in that the
facilities granted were not specified, he said that they
were not specified either in the corresponding article of
the Vienna Convention or in the Netherlands Govern-
ment's proposal.
15. The United States Government's proposal (A/CN.4/
193) referred to the attitude of the receiving States. Under
article 17, as well as under article 25 of the Vienna Con-
vention and the Netherlands proposal, the receiving State
was required to accord "full facilities", which meant that
it was obliged to grant the facilities needed by the special
missions, whereas the text proposed by the United States
Government: "L'£tat de reception accorde a la mission
speciale les facilites voulues" ("the receiving State shall
accord to the special mission the desired facilities")3

seemed to allow the receiving State to do as it wished.
The meaning of the word "voulues" ("desired") should

2 Ibid., para. 69.
8 But see paragraph 19 below.

be more precisely defined and, in particular, it should be
made clear by whom those functions were "voulues".
If that adjective had the same meaning as the word
"necessary", he would not oppose the amendment,
although he preferred the Netherlands Government's
proposal, subject to any amendments by the Drafting
Committee.

16. Mr. CASTREN said that, like the Special Rappor-
teur, he considered article 17 was satisfactory in its present
form. It should be kept in its proper place and not moved
to the end of part II, as proposed by the Canadian
Government.
17. The apprehensions felt by the United Kingdom
(A/CN.4/188/Add.l) about the present text of article 17
and the interpretation which might be put on it with
respect to the obligations of the receiving State were
unfounded, for article 17 did no more than state a general
principle, which was just and reasonable, and the concrete
obligations of the receiving State were defined in the
succeeding articles.
18. The phrase added at the end of the provision,
"having regard to the nature and task of the special
mission", was helpful, for it served to emphasize the
diversity of special missions and gave more flexibility to
the rule. In his opinion, therefore, article 17 could be
accepted as it stood.

19. Mr. KEARNEY pointed out that what the United
States Government had proposed was the deletion of the
word "full" before the word "facilities" in the English
text of article 17. The insertion of the word "voulues"
after the word "facilites" in the French translation of
the United States proposal must have been an error.
20. He was not quite certain what the United States
Government's intention had been, but he supposed that
the amendment had been prompted by a desire to draw
a distinction between the requirements of permanent
missions, which were more or less established and well-
known, and the variable requirements of special missions,
for the determination of which no standards existed.
21. Perhaps the text of article 17 would be improved if
it were modified to read: "The receiving State shall accord
to the special mission the facilities required for the perfor-
mance of its functions...".

22. Mr. JIMfiNEZ de ARfiCHAGA said that in his
opinion the Commission must define minimum rules that
could be applicable to most special missions. The scope
of privileges and immunities could be reduced or increased
by special agreement. The text should not go as far as
article 25 of the Vienna Convention on Diplomatic
Relations, which provided that the receiving State should
accord "full facilities" for the performance of the func-
tions of the mission.
23. The Drafting Committee should consider the United
States Government's amendment, since the Special Rap-
porteur's objection to it had been based on a mistrans-
lation and was therefore not justified. The wording
suggested by Mr. Kearney would be adequate.

24. Mr. USTOR said that the fundamental consideration
underlying the text of article 23 of the Commission's



913th meeting — 2 June 1967 99

draft on diplomatic privileges and immunities had been
expressed in the commentary in the following terms
"The receiving State (which has an interest in the mission
being able to perform its functions satisfactorily) is
obliged to furnish all the assistance required, and is under
a general duty to make every effort to provide the mission
with all facilities for the purpose"4. Bearing in mind
that a special mission could not function without the
consent of the receiving State, it was clear that its
position was not very different from that of a permanent
mission.

25. He doubted whether the last phrase in article 17
added anything useful; it would be preferable to model
the text on the Vienna Convention, since, as the commen-
tary on article 23 of the Commission's draft also stated:
"it is assumed that requests for assistance will be kept
within reasonable limits".5 That would meet the Nether-
lands Government's desire for some restriction on the
scope of the article.

26. Mr. NAGENDRA SINGH said that a distinction
should be made between permanent and special missions
and the words "full facilities" replaced by some such
phrase as "all necessary facilities". That would meet the
point made by the Netherlands Government and would
be consistent with the functional principle.

27. Mr. CASTANEDA said he considered the present
wording of article 17 satisfactory. Although the concluding
phrase, "having regard to the nature and task of the
special mission", did not add anything from the strictly
legal point of view, it was useful for psychological reasons
in that it emphasized the nature and task of the mission.
It was precisely because of the diversity of the nature
and task of special missions that in some cases greater
facilities were extended than in others.

28. He did not think that the verb "accorde" in the
French text was altogether satisfactory, since it could be
taken as a statement of fact, whereas it was intended to
express a legal obligation, as was done in English by the
words "shall accord". It should be possible to improve
the text by using a formula such as "est tenu d'accorder".

29. Some Governments had found the expression "full
facilities" too sweeping and had expressed the fear that
it might involve the danger of over-broad interpretation.
One Government had even mentioned the possibility of
the expression being considered as suggesting that the
receiving State must defray the expenses of the special
mission. Such fears could be allayed either by means of
an explanation in the commentary, or by adding at the
end of the article the words: "and in conformity with the
following articles". In that way, article 17 would make
it clear that the expression "full facilities" was intended to
cover those facilities which were specified in the articles
which followed.

30. Mr. CASTRfiN said that the importance of article 17,
which was a provision of a general nature, depended on
the succeeding articles. As far as the wording was con-

4 Yearbook of the International Law Commission, 1958, vol. II,
p. 96.

8 Ibid.

cerned, he could agree to the words "full facilities" being
replaced by the words "the necessary facilities".

31. Mr. USHAKOV said that he was in favour of retain-
ing the text of article 17, though to satisfy the United
States Government he would not object to the words
"full facilities" being replaced simply by "the facilities"
or by some other expression which the Drafting Committee
might propose.

32. Mr. EUSTATHIADES said that article 17 was
satisfactory, for the sending State might consider that the
facilities accorded to the special mission were adequate
and the receiving State might consider that they were not
excessive. The principle laid down in the article would
find its application in the series of articles relating to
facilities, privileges and immunities; the wording of the
article might also be considered sufficiently broad to
govern those cases which would not be covered in the
following articles.

33. There was therefore no need to change the wording
of the article, unless possibly along the lines suggested by
Mr. Nagendra Singh and Mr. Castr6n.

34. Mr. REUTER said that the Drafting Committee
would be able to deal with problems of terminology, but
if the Commission wanted to delete the word "full", it
should replace it by "the necessary facilities" or some
other similar expression.

35. Mr. BARTOS, Special Rapporteur, said that some
limit had to be placed on the facilities granted to the
special mission, as had been requested by several Govern-
ments, particularly by the Belgian Government, and that
they should not be granted except to the extent necessary
for the performance of the special mission's task.

36. The Commission should now refer the article to the
Drafting Committee which, in the light of the comments
by Governments and by members of the Commission,
would replace the words "full facilities" by some expres-
sion that, while indicating the obligation of the receiving
State to grant certain facilities to certain missions, would
place certain limits on those facilities.

37. The CHAIRMAN said that most members of the
Commission clearly felt that the concluding phrase was
a useful element in article 17.

38. The only problem raised had been that of the revision
or deletion of the adjective "full" before the word "facil-
ities", which some Governments feared might lead to an
extensive interpretation of the receiving State's obligations.
Those fears had been somewhat exaggerated; there was
little danger, for example, of a receiving State being asked
to pay the expenses of a special mission, and if such
request were ever made it would undoubtedly be rejected.
However, the Drafting Committee would consider whether
the expression "full facilities" should not be replaced by
some such formula as "appropriate facilities" or "the
facilities required".

39. During the discussion, it had been suggested that
article 17 was in the nature of a general provision on
facilities, which meant the facilities set forth in subsequent
articles. He could not agree with that view. Article 17,



100 Yearbook of the International Law Commission, 1967, Vol. I

like article 25 of the Vienna Convention on Diplomatic
Relations, was an independent article on facilities, and
distinct from the provisions on the various privileges and
immunities contained in subsequent articles.
40. He suggested that, as proposed by the Special
Rapporteur, article 17 be referred to the Drafting Com-
mittee for consideration in the light of the discussion.

// was so agreed.6

ARTICLE 18 (Accommodation of the special mission and
its members) [23]

41. Article 18 [23]

Accommodation of the special mission and its members

The receiving State shall assist the special mission in obtaining
appropriate premises and suitable accommodation for its members
and staff and, if necessary, ensure that such premises and accom-
modation are at their disposal.

42. The CHAIRMAN invited the Commission to con-
sider article 18, the Special Rapporteur's proposals for
which were contained in paragraph 7 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments on article 18 in document
A/CN.4/194/Add.4.

43. Mr. BARTOS, Special Rapporteur, said that, while
article 18 was based on article 21 of the Vienna Convention
on Diplomatic Relations, the provisions of the two articles
were not absolutely identical. As the special mission was
temporary in nature, unlike a permanent mission it did
not have to acquire or construct buildings to provide
accommodation for its members or premises for its
offices.
44. The Netherlands Government proposed the addition
of the words "Where necessary..." at the beginning of
the article. He accepted that proposal, though it would
mean having to make certain drafting changes in the
article to avoid duplication with the words "if necessary".
45. The Greek Government had expressed the view that
the privileges and immunities granted to missions with a
limited technical task must be restricted. He could not
recommend that the Commission adopt that suggestion
because, whatever the category of the special mission, it
had to obtain premises and accommodation.
46. He agreed that the text of the article was not wholly
satisfactory and, since foreigners were able to obtain
accommodation in some countries without any need for
the intervention of the receiving State, he had tried to
find a formula which would not place the receiving State
under a formal obligation to provide the special mission
with accommodation for its members and staff.

Mr. Ustor, Second Vice-Chairman, took the Chair.

47. Mr. JIMfiNEZ de AR^CHAGA said he supported
the Special Rapporteur's proposal to accept the Nether-
lands Government's drafting amendment.
48. That being said, he must warn the Commission
against the danger of attempting to be too specific in
article 18. As he had already pointed out with respect to

6 For resumption of discussion, see 930th meeting, paras. 113-115.

certain other articles, it was dangerous to introduce in
express terms ideas that were already implicit in the text
of the 1961 Vienna Convention on Diplomatic Relations.
Article 18 provided a clear example of that danger.
Article 21 of that Convention already implied that the
receiving State must, if need be, ensure that the necessary
premises and accommodation for the mission should be
placed at its disposal. By introducing in article 18 the
additional concluding proviso, the Commission would
open the door to the interpretation that the 1961 Vienna
Convention did not imply any such obligation in the case
of a permanent mission.

49. Mr. CASTRfiN said he considered the present text
of article 18 satisfactory; the few differences between that
article and article 21 of the Vienna Convention on
Diplomatic Relations were well-founded.
50. The Special Rapporteur proposed the addition of
the words "Where necessary" at the beginning of the
article, the effect of which would be to make the article
less categorical, as the Netherlands Government wished.
He regretted that he could not accept that addition. As
the Special Rapporteur had rightly pointed out, it was
obvious that, if the special mission and its members and
staff did not need premises and accommodation it was not
entitled to request them and the receiving State was under
no obligation to help it to obtain them. Moreover, con-
trary to what the Netherlands Government claimed, the
provision adopted on first reading did not differ from the
Vienna Convention in that respect. The reservation
"Where necessary" was not to be found in paragraph 1
of article 21 of the Vienna Convention but only in para-
graph 2, which corresponded to the last sentence of ar-
ticle 18 of the draft; the expression "if necessary" was even
more restrictive.

51. Mr. REUTER said he fully agreed with Mr. Castrfa.
It was normal that the receiving State should "assist"
the special mission to organize its stay in a place with
which it was not familiar, for example, by ensuring that
the demands of landlords remained within reasonable
limits. The rule stated in the article was really the min-
imum, and he was surprised that there should be any
wish to whittle it down even further. If it were desired to
tone down the expression somewhat, the words "at its
request" could be added after "the special mission",
though it would hardly be possible to assist the special
mission against its will.

52. Mr. ALB6NICO said he supported article 18 with-
out any amendment. Like article 17, it merely provided for
material facilities which should be given under the rules of
courtesy. There could therefore be no question of placing
any restrictions or conditions on the rules stated in those
articles.

53. Mr. YASSEEN said he supported the comments of
Mr. Castr&i and Mr. Reuter. It was certainly a minimum
requirement that the receiving State should assist the
special mission in obtaining appropriate premises and
suitable accommodation. The receiving State did not,
of course, have to provide accommodation for the special
mission free of charge; it was merely asked to assist
the mission to obtain satisfactory accommodation.
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54. Mr. USHAKOV said he supported the present
wording of the article except on one minor point. The
members and staff of the special mission always needed
suitable accommodation but, as he had already had occa-
sion to point out, in view of the considerable differences
between special missions they did not always need offices;
he therefore suggested that article 18 be so worded as to
require the receiving State to assist the special mission
to obtain suitable accommodation for its members and
staff and, "when necessary", appropriate premises.

55. Mr. NAGENDRA SINGH said that, in the English
text, the meaning of the word "ensure" was not quite
clear. The first part of article 18 laid down a clear obli-
gation for the receiving State to provide the necessary
assistance to the special mission in finding accommodation
and premises. The latter part of the article, however,
could be taken as laying down an obligation to guarantee
the provision of accommodation. The result would be to
place a special mission on a better footing than a perma-
nent mission, since the corresponding article of the Vienna
Convention on Diplomatic Relations contained no such
guarantee. He accordingly suggested the deletion of the
concluding words "and, if necessary, ensure that such
premises and accommodation are at their disposal".

56. Mr. YASSEEN, replying to Mr. Nagendra Singh's
comments, said that he considered the last sentence
essential. In exceptional cases, when the special mission
had difficulty in obtaining the accommodation it needed,
the receiving State was required to take the necessary steps
to ensure that accommodation was placed at the special
mission's disposal. It was obvious that, if the special
mission could not find accommodation, it could not
remain and could not carry out its task.

57. Mr. BARTOS, Special Rapporteur, said that in
practice there were numerous instances where special
missions had had great difficulty in obtaining accommo-
dation, particularly when they had to go to frontier areas
or places remote from large towns; in such cases inter-
vention by the local authorities was necessary to enable
them to find accommodation and carry out their tasks.
Generally speaking, the accommodation problem was less
difficult in towns but even there, it could happen as a
result of war or natural disaster or owing to exceptionally
crowded conditions, that special missions would be unable
to carry out their task unless the receiving State took the
necessary steps to enable them to find accommodation.

58. Mr. JIMfiNEZ de ARfiCHAGA said he supported
the proposal by Mr. Nagendra Singh to delete the last
part of the sentence. As he had pointed out in his earlier
remarks, that last part expressed an idea which was
already implicit in the first part of the article and in
article 21 of the Vienna Convention on Diplomatic
Relations. If it were retained, the Commission's text might
affect the interpretation of the 1961 Vienna Convention.
A government might argue a contrario that the benefit
in question did not apply to permanent missions; the
fact that the Commission had found it necessary to intro-
duce a specific provision for special missions would be
advanced as an argument in favour of that restrictive
interpretation of the Vienna Convention.

59. Mr. NAGENDRA SINGH said that all members
accepted the basic principle that both permanent and
special missions must be assisted to obtain accommodation
and premises. However, if a provision were introduced
suggesting that the receiving State must guarantee accom-
modation, a sending State might claim that such accom-
modation must be provided on the date specified by the
sending State: if the receiving State suggested an alter-
native date, that suggestion might be construed as a refusal
to accept the special mission.
60. In practice, the normal position was that the two
States concerned came to a mutual agreement with regard
to the convenient date, and the receiving State was thus
able to carry out its obligation to assist in finding suitable
accommodation and premises.

61. Mr. EUSTATHIADES said that article 18 expressed
two ideas. The first, which was quite correct, was that
the receiving State was required to assist the special
mission in obtaining the premises and accommodation it
needed. It could happen that, despite that assistance by
the receiving State, the special mission was unable to
obtain such premises and accommodation. The second
idea, contained in the concluding phrase of the article,
then came into play, namely, that the receiving State
was required to ensure that the special mission was
supplied with such premises and accommodation.
62. But that concluding phrase could be interpreted as
placing an even greater obligation on the receiving State,
whereby it would be required to supply premises and
accommodation at its own expense. If, for example, the
special mission stated that the premises and accommo-
dation proposed by the receiving State in accordance
with the first part of the article were not suitable, the
receiving State might then be compelled to provide prem-
ises and accommodation at its own expense, in accordance
with the concluding phrase. That doubt about how the
concluding phrase was to be interpreted could be cleared
up in the commentary.
63. He agreed with the Special Rapporteur and Mr. Yas-
seen that a solution should be provided for exceptional
cases where the assistance of the receiving State was not
sufficient. He suggested that the words "if necessary",
which might raise delicate problems, be deleted and that
the concluding phrase be reworded to read "and, if special
circumstances so require, ensure that such premises and
accommodation are at their disposal".

64. Mr. IGNACIO-PINTO said that article 18 was
satisfactory. The problems which had been raised were
merely a question of drafting. He shared the view ex-
pressed by a number of other speakers that, if the assis-
tance of the receiving State was not sufficient, more
effective action was required. Perhaps all the objections
would be met if the expression "if need be" were used
instead of "if necessary".

65. Mr. YASSEEN said he understood article 18 to
mean that the receiving State had, first, an obligation to
supply assistance, in other words the means, and, secondly,
in certain exceptional cases, an obligation to ensure the
result. But the concluding phrase could not mean that
the receiving State would be required to pay for the
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premises and accommodation provided for the special
mission.
66. Members seemed to be in agreement on the sub-
stance, so that the only problem was the wording. It
was to be hoped that the Drafting Committee would find
a wording which would faithfully reflect the Commission's
thinking.

67. Mr. BARTOS, speaking as a member of the Com-
mission, said that the accrediting State sometimes resorted
to requisition in order to provide premises for a permanent
diplomatic mission when the mission had difficulty in
obtaining them. That had been the case, for example,
during the Second World War, when diplomatic missions
accredited to the USSR were invited to leave Moscow
for Kuybyshev, or after the war, in several European
capitals where many premises had been destroyed or
rendered unusable. The question of the receiving State's
obligation to ensure that diplomatic missions were supplied
with premises and accommodation had been discussed at
the Vienna Conference but no rule on the subject had
been included in the Convention because the participants
had considered that it would apply only in exceptional cases.
68. Speaking as Special Rapporteur, he noted that mem-
bers were not far from agreement. Article 18 should
specify that the receiving State was required to assist the
special mission in obtaining premises and accommodation
and that, where necessary, in special or exceptional
circumstances, the receiving State was required to ensure
that premises and accommodation were at the disposal
of the special mission. Only the first of those obligations
was included in article 21 of the Vienna Convention, but
it might perhaps be argued that the second was included
in the fifth paragraph of the preamble to that Convention,
where the States parties affirmed that the rules of custom-
ary international law should continue to govern questions
not expressly regulated by the provisions of the Con-
vention.

69. Mr. ALB6NICO said that, as he understood it, it
was essentially the sending State's responsibility to find
accommodation and premises for the special mission. The
receiving State was under an obligation to assist the
sending State in the matter.
70. The concluding phrase was intended to deal with
exceptional problems. An example of such a problem
was the case where the receiving State, in pursuance of
its obligation to assist the special mission in the matter,
reserved a wing of an hotel to serve as premises or accom-
modation for the mission but, for some reason, the hotel
management failed to honour the reservation. The receiv-
ing State would then be under a duty to ensure that the
premises in question actually became available.
71. Lastly, he saw nothing in either the provisions of
article 18 or those of the corresponding article of the
Vienna Convention on Diplomatic Relations to suggest
that the receiving State might have to bear in any way
the cost of providing accommodation and premises for
the special mission.

72. Mr. CASTR^N said he shared the Special Rappor-
teur's view and considered the suggestions by Mr. Eusta-
thiades and Mr. Ignacio-Pinto excellent.

73. It remained to be explained why the draft would
give special missions a guarantee which the Vienna Con-
vention did not give to diplomatic missions. The Special
Rapporteur had said that that guarantee could be based
on custom. That might be sufficient reason perhaps, but
the point should at least be made clear in the commentary.

74. Mr. BARTOS, Special Rapporteur, proposed that
the Commission refer the article to the Drafting Com-
mittee with a request that it clarify the concluding phrase.

75. Mr. JIMENEZ de ARfiCHAGA said that the Com-
mission should follow its normal procedure and refer
article 18 to the Drafting Committee in general terms for
consideration in the light of the discussion; the Com-
mission would later take a decision on the text proposed
by the Drafting Committee.

76. The CHAIRMAN said that there was unanimous
support for the retention of article 18, the first part of
which had not met with any objection.
77. The second part of the article had given rise to
some differences of opinion. It was generally agreed, how-
ever, that the provision in question was intended to deal
with exceptional circumstances, and the Drafting Com-
mittee would have to devise suitable language to express
the receiving State's obligations in those exceptional
cases.
78. He suggested that article 18 be referred to the
Drafting Committee for consideration in the light of the
views expressed during the discussion.

It was so agreed.1

ARTICLE 19 (Inviolability of the premises) [25]

79. Article 19

Inviolability of the premises

125]

1. The premises of a special mission shall be inviolable. The
agents of the receiving State may not enter the premises of the
special mission, except with the consent of the head of the special
mission or of the head of the permanent diplomatic mission of
the sending State accredited to the receiving State.

2. The receiving State is under a special duty to take all
appropriate steps to protect the premises of the special mission
against any intrusion or damage and to prevent any disturbance
of the peace of the mission or impairment of its dignity.

3. The premises of the special mission, their furnishings, other
property used in the operation of the special mission and its
means of transport shall be immune from search, requisition,
attachment or execution by the organs of the receiving State.

80. The CHAIRMAN invited the Commission to con-
sider article 19, the Special Rapporteur's proposals for
which were contained in paragraph 18 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments on article 18 in document
A/CN.4/194/Add.4.

81. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 19 corresponded to article 22 of the Vienna Convention
on Diplomatic Relations, but differed from it in several
respects.

7 For resumption of discussion, see 930th meeting, paras. 116-121.
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82. Paragraph 1 expressed the Commission's idea that
special missions were working for the sending State but
did not represent the sending State in the receiving State
for general purposes, for which the permanent diplomatic
mission was the normal representative of the sending
State. In the event of disagreement between the receiving
State and the special mission as to whether agents of the
receiving State should be permitted to enter the premises
of the special mission, a disagreement which would be
likely to impair relations between the sending State and
the receiving State, the head of the permanent diplomatic
mission of the sending State could be called upon to
settle the matter; clearly he would only settle it in accor-
dance with the interests of the sending State.
83. Paragraph 2 was identical with paragraph 2 of
article 22 of the Vienna Convention.
84. Paragraph 3 differed in one respect from paragraph 3
of article 22 of the Vienna Convention in that the property
used for the operation of the special mission was not
always located in the premises of the special mission:
sometimes it was in the area concerned, as, for example,
when the special mission was engaged in frontier demar-
cation or other technical tasks.
85. Article 19 had given rise to numerous comments by
Governments. The Governments of Canada, the United
States, Israel and the Netherlands proposed that a pro-
vision be added to paragraph 1 similar to that contained
in article 31, paragraph 2, of the Vienna Convention on
Consular Relations to make it clear that the consent of
the head of the special mission could be assumed in case
of fire or other disaster requiring prompt protective action.
The Commission had already discussed that problem on
a number of occasions, in particular when drawing up
its draft convention on diplomatic intercourse and immu-
nities8 and in connexion with special missions. Bearing in
mind that in some cases fire or other disasters had been
provoked deliberately in order to enable agents of the
receiving State to enter the premises of the mission, it
had, at first reading, refrained from including a provision
of that kind in the draft on special missions.9

86. The Governments of Austria, Chile and Israel were
concerned about the conflict of competence between the
head of the special mission and the head of the permanent
diplomatic mission to which paragraph 1 might give rise
and had made various suggestions on that subject. The
Austrian Government proposed that paragraph (5) of the
commentary on article 2 should be amended, the Chilean
Government thought that the head of the special mission
should have exclusive competence when the premises of
the special mission were located in premises other than
those of the permanent mission, and the Israel Govern-
ment thought that competence should lie with the head
of the permanent diplomatic mission, provided the per-
manent mission was located in the same town as the
premises of the special mission.

87. The Netherlands Government took up the proposal
put forward by him in his second report that the provi-
sions of paragraph 1 should be extended to cases where
the special mission was accommodated in a hotel or other
public building.
88. With regard to paragraph 2, the Chilean Govern-
ment proposed the addition of a provision to the effect
that the special mission should inform the receiving State
as to what premises it was occupying. He was not opposed
to such an addition.
89. Commenting on paragraph 3, the United Kingdom
Government proposed that the immunity in question
should be limited to property located on the premises of
the special mission, while the United States Government
observed that the proposed provision concerning furnish-
ings and real estate did not seem necessary and might
make it more difficult for the special mission to obtain
the facilities which it needed in order to perform its
task. Lastly, the Netherlands Government proposed the
deletion of the word "search" in paragraph 3.
90. He would wait until the Commission had taken a
decision on those various proposals before making his
own recommendations with respect to article 19.

The meeting rose at 1.5 p.m.
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8 See, for example, Yearbook of the International Law Commission,
1958, vol. I, 455th meeting, paras. 55-78, and 456th meeting, paras.
1-14.

9 See Yearbook of the International Law Commission, 1965, vol. I,
804th meeting, paras. 96-105, 805th meeting, paras. 1-28 and
817th meeting, paras. 7-10.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

[Item 1 of the agenda]

ARTICLE 19 (Inviolability of the premises) [25] (conti-
nued)1

1. The CHAIRMAN said that a message had been
received from Sir Gerald Fitzmaurice thanking the Com-
mission for its welcome and stating that he would convey
the Commission's observations to the President of the
International Court of Justice.
2. He invited the Commission to resume its considera-
tion of article 19.

3. Mr. CASTRfiN said that he accepted paragraphs 1
and 2 as they were at present worded. He was not sure

1 See 913th meeting, para. 79.
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whether it would be advisable to follow certain sugges-
tions which had been made that the article, like article 31,
paragraph 2, of the Vienna Convention on Consular
Relations, should provide that the consent of the head of
the mission might be assumed in case of fire or other
disaster. Certainly, where high-level special missions were
concerned, the reply should be in the negative.
4. The new paragraph proposed by the Netherlands
Government (A/CN.4/193) would be better in the com-
mentary than in the text of the article. The Chilean Govern-
ment's proposal (A/CN.4/193/Add.l) was sensible but
went into too much detail.
5. With regard to paragraph 3, the Belgian Govern-
ment's proposal that the text of article 22, paragraph 3 of
the Vienna Convention on Diplomatic Relations should
be followed, so that, in the French text, the word "execu-
tion" would be replaced by the expression "mesure d'exe-
cution", and the words "by the organs of the receiving
State", at the end of the paragraph, would be deleted,
was perfectly sound. Protection should not be confined,
as the United Kingdom Government had proposed, to
property on the premises of the special mission and to its
means of transport, because it had to be remembered that
a special mission often carried out its task elsewhere than
on its premises. The only change which he would wish
would be the replacement of the words "and its means of
transport" by the words "including its means of trans-
port".

6. Mr. TAMMES said that it was important to consider
the relationship between article 19 and article 40, para-
graph 2, which read:

"The premises of the special mission must not be
used in any manner incompatible with the functions
of the special mission as laid down in these articles or
by other rules of general international law or by any
special agreements in force between the sending and
the receiving State".

7. That provision was taken from paragraph 3 of arti-
cle 41 of the 1961 Vienna Convention on Diplomatic Rela-
tions. The 1961 Vienna Conference had left outside the
scope of article 41 the question of political asylum, as
indicated by the Commission itself in the concluding sen-
tence of paragraph (4) of its commentary to article 40 of
its 1958 draft on diplomatic intercourse and immunities2

on which the 1961 Vienna Convention was based.
8. The question therefore arose whether the inviolability
of the special mission, as laid down in article 19, would
prevail in the case where a common criminal took refuge
in the premises of the special mission. Where permanent
missions were concerned, absolute inviolability had been
generally accepted until recently but was incompatible
with the functional necessity theory.
9. The introduction of a provision to cover the question
of entry into the premises in such emergencies as fire
would not, of course, cover the case of refuge taken by a
fugitive from ordinary justice. That problem was a clear
case of the practical application of the functional necessity

2 Yearbook of the International Law Commission, 1958, vol. II,
p. 104.

theory. Under that theory, such abuse of the functions of
the mission would not be allowed. Under the representa-
tional principle, the conclusion would be the opposite: an
abuse of functions would be preferred to an abuse of the
exceptions to inviolability.

10. Mr. KEARNEY said that, while the 1963 Vienna
Convention on Consular Relations made provision for
a presumption of consent to entry of the premises in case
of fire or other disaster requiring prompt protective action,
the 1961 Vienna Convention on Diplomatic Relations
contained no such provision. In the circumstances, if the
Commission were to fail to include a provision on the
subject in article 19, the conclusion would be reached,
when interpreting article 19, that in the case of special
missions no such presumption could be made.
11. In view of the temporary nature of special missions,
their position was different not only from permanent
missions but even from consulates. Normally the special
mission's premises would be in a hotel or an office build-
ing, where the danger of fire or other disaster was consid-
erable. It would therefore be most unwise to introduce
into the draft articles on special missions a rule of absolute
inviolability for the premises of such missions.
12. For those reasons, he favoured the inclusion in ar-
ticle 19 of a clause on presumed consent in the case of fire
or other disaster, on the lines of article 31, paragraph 2,
of the 1963 Vienna Convention.

13. Mr. USHAKOV said that in principle he approved
the wording of article 19. It should be noted, however, that
in paragraph 1, the words "or [with the consent] of the
head of the permanent diplomatic mission of the sending
State" referred to ordinary special missions and not to
high-level special missions. It should therefore be made
clear that the situation provided for did not apply to spe-
cial missions headed by a Head of State or other high-
ranking personality.
14. So far as the remainder of article 19 was concerned,
the text could be left as it stood, on condition that article 18
provided that the premises of the special mission were
established "with the consent of the receiving State", in
other words, by agreement between the two States. If
article 18 were not amended in that sense and implied that
the choice of accommodation for the special mission de-
pended only on the will of the sending State, the present
wording of article 19 would be unacceptable. As the
Government of Chile had pointed out, if the receiving
State did not know what premises were occupied by the
special mission, it could not take the necessary steps to
prevent damage to them. Difficulties might then arise
between the sending and the receiving States.

15. Mr. ALBONICO said that, while he was in general
agreement with article 19, he thought that it would be
useful to include in it a provision to deal with the case of
fire or other disaster, as suggested by the Government of
Israel. The consent of the head of the special mission
should also be assumed in the case of action by the proper
authorities to apprehend an escaped common criminal.
16. He supported the Belgian Government's suggestion
to delete the concluding words of paragraph 3, "by the
organs of the receiving State", since such measures could
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be taken at the request of private individuals. He sugges-
ted, however, that the list "search, requisition, attachment
or execution" should be expanded so as to cover provision-
al or protective measures of attachment.
17. He also supported the Chilean Government's sug-
gestion that paragraph 2 should state that a special mission
must inform the receiving State what premises it occupied
by means of suitable identification. In order to apply the
provisions of article 19 on inviolability, it was necessary
that the receiving State should know to what premises the
inviolability applied.

18. Mr. EUSTATHIADES said that he fully agreed with
the United States Government's view, as amplified by Mr.
Kearney, that, in the case of fire or other disaster, the
consent of the head of the special mission should be assum-
ed, for it was inadmissible that the authorities of the
receiving State should not be able to intervene in excep-
tional circumstances of that kind.
19. The question of diplomatic asylum, mentioned by
Mr. Tammes, raised a serious question on which the Com-
mission had not touched in its recent work. The solution
put forward at the time of the Vienna Conference on
Diplomatic Intercourse and Immunities, namely, that refer-
ence should be made to treaties and to general principles,
was inadequate for, if there were no treaties, it was difficult
to see what general principles should be applied, since they
differed in different States. Since the question of the right
of asylum had not been settled in the case of permanent
diplomatic missions, it might be asked what the position
was in the case of special missions and what the practice
was in that connexion, if any. Complete silence on that point
could be dangerous, as it might lead to the right of asylum
being claimed in certain cases.
20. Since the matter had been raised, it was for the Spe-
cial Rapporteur to find some way of dealing with the
situation.

21. Mr. CASTA5JEDA said that he was inclined to sup-
port the inclusion of a provision similar to the last sentence
of article 31, paragraph 2, of the 1963 Vienna Convention,
to deal with such cases as fire and other extreme emergen-
cies. A provision on those lines did not mean that the pre-
mises of the special mission could be entered in every case.
The presumption of consent was rebuttable; it was always
open to the head of the mission to refuse admission to the

• premises if he was prepared to take the responsibility for
such refusal, either because he felt that there was no grave
danger or because he considered that special reasons
existed.
22. He was also inclined to support the suggestion by the
Netherlands Government to cover the case where the
special mission was accommodated in a hotel or other
public building. However, the question was one of detail
and, since the point was implicitly covered by paragraph 1
of article 19, it would be sufficient to deal with it in the
commentary.
23. Lastly, in connexion with paragraph 18 (d) of the
Special Rapporteur's observations (A/CN.4/194/Add.2),
he agreed that special protection should be established for
property used in the operation of the special mission. As
explained elsewhere by the Special Rapporteur, it was

quite usual for a special mission to use material of various
kinds away from its premises.

24. Mr. USTOR said that the draft should not contain
any reference to the disputed question of diplomatic
asylum; that type of asylum was admitted in Latin Amer-
ica under the conditions specified in certain regional
treaties, but in most parts of the world, any attempt to
grant diplomatic asylum would be regarded as an unwar-
ranted interference in the domestic affairs of a State. In the
case of such interference, the question arose whether force
could be used as a reprisal for the violation of internation-
al law thus committed. His own view was that interference
of that kind involved the international responsibility of the
State claiming to grant diplomatic asylum; the State injur-
ed by that interference in its domestic affairs was entitled
to exercise all its rights under international law. Those
rights did not include reprisals by force, but did include
the right to resort to peaceful means for the settlement
of disputes.
25. As far as special missions were concerned, the clear
provisions of article 40, paragraph 2, settled the whole
question, which was thus outside the scope of article 19.
26. With regard to the problem of fire or other disaster,
the Commission had the choice between the system of the
1963 Vienna Convention, which assumed the consent of
the head of mission in such cases, and the system of the
1961 Vienna Convention. Personally he favoured the sys-
tem of the 1961 Convention, because special missions were
closer to permanent diplomatic missions than to con-
sulates.

27. Mr. JIMENEZ de ARECHAGA said that he would
reply to the four questions raised by the Special Rappor-
teur in paragraph 18 of his observations on article 19.
28. First, with regard to sub-paragraph (a), he was in
favour of adopting the idea that the consent of the head
of the mission was assumed in case of fire or other disaster.
Secondly, with regard to sub-paragraph (b), he found it
unnecessary to include the new paragraph \(a) proposed
by the Netherlands Government because the idea in it was
already implicit in paragraph 1. Thirdly, with regard to
sub-paragraph (c), he was not in favour of deleting the
word " search", since it helped to define the scope of inviol-
ability and its deletion could lead to misunderstanding.
Fourthly, with regard to sub-paragraph (d), he was not in
favour of the establishment of special protection for pro-
perty used in the operation of the special mission; inviola-
bility should be confined to the property used by the
mission on its premises.
29. That being said, he proposed to deal with the im-
portant question of diplomatic asylum, which was covered
by article 40, paragraph 2, quoted by Mr. Tammes. The
reference in the concluding words of that paragraph to
"any special agreements in force between the sending and
the receiving State" were intended to cover existing trea-
ties on diplomatic asylum, which made such asylum part
of the functions of a diplomatic mission. That point was
made clear by the concluding sentence of paragraph (4) of
the Commission's commentary to article 40 of its 1958
draft on diplomatic intercourse and immunities, which
read: "The question of asylum is not dealt with in the
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draft but, in order to avoid misunderstanding, it should be
pointed out that among the agreements referred to in para-
graph 3 there are certain treaties governing the right to
grant asylum in mission premises which are valid as be-
tween the parties to them. "3

30. Thus paragraph 2 of article 40 of the draft on special
missions, by providing for existing agreements between
States on the right of diplomatic asylum, performed the
same function as paragraph 3 of article 41 of the 1961
Vienna Convention. If the Commission adopted the article
it would not be introducing a rule which conflicted with
existing practice in Latin America or elsewhere.

31. Mr. REUTER pointed out that under the terms of
paragraph 2 of article 19, the receiving State was under a
special duty to take steps to protect the premises of the
special mission; those steps were of a preventive character
and no provision had been made for the case in which the
receiving State should put a stop to incidents: for example,
when it should expel demonstrators who had invaded the
premises of the special mission. Consequently, the draf-
ting of paragraph 2 should be improved and should include
a general clause placing the receiving State under a duty
not only to prevent the premises of the special mission from
being invaded or damaged, but also to put an end to inci-
dents caused in the premises of the special mission by the
intrusion of disturbers of the peace.

32. With regard to the comments by Mr.Ushakov, he
said that the difficulties mentioned might be due to the
fact that the receiving State did not know what premises
were being used by the special mission and that it could
not provide for the inviolability and protection of premises
of which neither the location nor the use had been notified
to it by the sending State. Under those conditions, the
provisions of paragraph 2 would be difficult to apply. Mr.
Ushakov had also suggested that the choice of the premises
of the special mission should be the subject of agreement
between the sending State and the receiving State, but he
(Mr. Reuter) would prefer not to take a position on that
point.

33. Paragraph 3 did not appear to add anything very
useful, since under the terms of paragraph 1 the premises
of the special mission were inviolable; however, if there
were practical reasons for maintaining that paragraph
he would not oppose it.
34. But there was one case for which the Vienna Con-
vention on Diplomatic Relations did not provide a solu-
tion, and that was the case where the special mission sent
by a given State was installed in the premises of a perma-
nent diplomatic mission or special mission sent by another
State and made use of its property. The question arose to
which of the two States the receiving State was required to
apply the provisions of paragraph 3. In his opinion, the
receiving State should decide for itself, since the premises
were in its territory. The Commission should accordingly
be rather cautious in its commentary to article 19 and
refrain from specifying in paragraph (6) of that commen-
tary that protection should be accorded "to all property,

by whomsoever owned, which is used by the special
mission".
35. As for the right of asylum in the premises of a special
mission, he did not think the Commission was called upon
to examine that question.

36. Mr.USHAKOV said he preferred the formula adop-
ted in article 22 of the Vienna Convention on Diplomatic
Relations to that of article 31 of the Convention on Con-
sular Relations, for in his opinion the agents of the receiv-
ing State should not enter the premises of the special
mission without the consent of the head of the mission.
Although permanent diplomatic missions should always
have their own premises, that did not apply to special
missions unless they were headed by a person of high rank,
a Head of State, for instance, in which case the inviolabili-
ty of their premises should be absolute.
37. At the 1961 United Nations Conference on Diplo-
matic Intercourse and Immunities, the Soviet Union dele-
gation had argued that, although a fire in the premises of
the diplomatic mission might damage buildings and public
or private property adjoining those premises, the damage
would be much more serious if the agents of the receiving
State entered the premises of the diplomatic mission
without the permission of its head;4 the situation would
be the same in the case of a high-level special mission or
one performing important duties, for example, in the
military sphere.
38. The Commission had considered that in that matter
it should be guided by the Convention on Diplomatic
Relations, and in his opinion it should not change its
attitude.

39. Mr. NAGENDRA SINGH, replying to the four
questions put to the Commission by the Special Rappor-
teur in his report, said that he had no strong views on ques-
tion (a). There would be no harm in following article 31,
paragraph 2, of the Convention on Consular Relations, but
obviously the fire-brigade would not wait for the consent
of the head of mission before entering the premises. His
answer to question (b) was in the negative, as it was to
question (c), because he was in favour of paragraph 3 as
it stood. As for question (d), he doubted whether it was
necessary to provide for the protection of property used
by special missions.

40. Mr. TAMMES, on the question of asylum, said he
would refer the Commission to the statement made by the
Chairman of the Committee of the Whole at the Vienna
Conference on Diplomatic Intercourse and Immunities,
which read:

"The United Nations General Assembly, by its reso-
lution 1400 (XIV) of 21 November 1959, had requested
the International Law Commission to undertake the
codification of the principles and rules of international
law relating to the right of asylum. It would therefore
be preferable to await the outcome of the Commission's
work before embarking upon the task of regulating
the matter."5

8 Yearbook of the International Law Commission, 1958, vol. II,
p. 104.

4 See United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, 21st meeting of the Committee of
the Whole, paras. 37-39.

5 Ibid., vol. II, p. 57.
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41. The Conference had been criticized for not dealing
with the problem of asylum, but the general view had been
that the institution of diplomatic asylum was unaffected by
the Convention. That would also be true of the present
article, which closely followed article 22 of the Convention.

42. Mr. YASSEEN said that the four questions put by
the Special Rapporteur must be answered in the negative
for the reasons already given by other members of the
Commission. The Commission was not called upon to
consider the question of diplomatic asylum.

43. Mr. BARTOS, Special Rapporteur, said that, owing
to the nature of their work, special missions generally
needed to have their own premises. Great Powers, such
as the United States and the Soviet Union, could build
premises for their special missions on the sites belonging
to their permanent diplomatic missions, but that possibil-
ity was not available to all States, owing to lack of the
necessary financial means. The case of special missions
with a small staff and limited activities did not raise any
problem, but the same was not true of technical missions,
which needed certain equipment and the necessary pre-
mises to carry out their work, often away from the town
in which the permanent diplomatic mission was located.
That case occurred often enough in practice to justify the
inclusion of a provision in the^draft articles.
44. With regard to the right of asylum, the question had
been discussed at length at the Vienna Conference on
Diplomatic Intercourse and Immunities in 1961. The
delegations of the Latin American countries had consider-
ed that the right of asylum should be provided for in the
text of the Convention on Diplomatic Relations, but that
proposal had not gained the two-thirds majority necessary
for its adoption. Several cases were on record in which
the receiving State had refused to recognize the right of
asylum, and although it had not sent its agents into the
premises of a permanent diplomatic mission, it had never-
theless exerted pressure to compel the mission not to avail
itself of the right of asylum.
45. At the request of the Latin American States, the
United Nations General Assembly had asked the Inter-
national Law Commission to place the right of asylum on
its programme of work, but as the Commission had not
had time to consider that question, it would be preferable
not to take it up in connexion with the draft articles on
special missions.
46. With regard to the measures to be taken in case of fire
or other disaster, he agreed that since the receiving State
was required to protect the premises of the special mission,
the inviolability of those premises must not prevent effec-
tive measures of protection from being taken. He was still
doubtful, however, about whether to include in the draft a
provision similar to that at the end of paragraph 2 of ar-
ticle 31 of the Vienna Convention on Consular Relations.
On the one hand, such a provision might favour the designs
of people who would not hesitate to cause an accident with
the sole object of being able to enter the premises of a
mission and seize its documents; but on the other hand,
there were circumstances in which public safety required
immediate intervention, and refusal to admit firemen, for
example, would be wrong. The Commission must choose
between inviolability at all costs and humanitarian duty.

47. The question of the protection to be accorded to
property used in the work of a special mission was all the
more complicated because such property did not always
belong to the sending State; it sometimes belonged to the
receiving State or to private persons. If the property were
seized as a result of a judicial decision, the special mission
would be prevented from carrying out its work. The
measure should be suspended at least until the special
mission had been able to procure equivalent equipment,
but that was not always easy, particularly where scarce
technical apparatus was concerned. The Commission
should take a decision on the question whether the guar-
antee in article 19, paragraph 3, should apply to all pro-
perty used by a special mission, and not only to property
on its premises.
48. He noted that the Commission agreed to the inser-
tion in article 19 of a provision such as had been proposed
by the Government of Chile, to the effect that premises
would only benefit from the guarantees provided in the
article if the receiving State had been informed that the
premises were occupied by a special mission.

49. Mr. CASTAftEDA said that a special problem
sometimes arose in Latin American countries when per-
sons given asylum were not lodged in the permanent mis-
sion but in special premises. If the receiving State were
not informed, it could not know that those premises also
enjoyed immunity.
50. There was some contradiction between article 19 and
article 40, which stipulated that."The premises of the
special mission must not be used in any manner incom-
patible with the functions of the special mission...". Even
if the premises of a special mission were used for purposes
other than the performance of its functions, that did not
release the receiving State from its obligation to grant them
inviolability. As indicated in paragraph (4) of the Com-
mission's commentary to article 40 of its draft on diplo-
matic intercourse and immunities, "Failure to fulfil the
duty laid down in this article does not render article 20
(inviolability of the mission premises) inoperative but, on
the other hand, that inviolability does not authorize a use
of the premises which is incompatible with the functions
of the mission".6 Something on the lines of that statement
ought to be incorporated in the commentary to article 40
of the present draft and even perhaps in that to article 19.

51. Mr. EUSTATHIADES said that, in connexion with
political asylum, some members of the Commission had
referred to the draft convention on diplomatic relations
adopted by the Commission in 1958, in particular to ar-
ticle 40 of that draft, which had become article 41 of the
Convention, and its accompanying commentary, and had
suggested that the Commission should take it as a basis
for the relevant provisions of its draft on special missions.
But it was clear from the commentary to article 40 of the
draft convention on diplomatic relations that the Com-
mission had considered that political asylum in the pre-
mises of a diplomatic mission was not contrary to general
international law. Personally, he did not think that an
analogy in that respect between diplomatic missions and

8 Yearbook of the International Law Commission, 1958, vol. II,
p. 104.
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special missions was justified in the present state of inter-
national law. If the Commission decided not to refer to the
right of asylum in article 19, it should explain in the com-
mentary that the subject had been left aside because it was
reserved for later study.
52. With regard to the question of the measures to be
taken in case of fire or other disaster, it should be noted
that, under the terms of article 20, "The archives and
documents of the special mission shall be inviolable at any
time and wherever they may be ", which meant even in case
of disaster. Consequently, if the Commission decided not
to include in article 19 the express provision which had
been suggested by several Governments, it might at least
specify that in case of disaster article 20 would enter into
force.

53. Mr. BARTOS, Special Rapporteur, said that, at the
1961 Vienna Conference, nobody had raised the question of
political asylum in connexion with article 41, paragraph 3
of the Vienna Convention on Diplomatic Relations.
During the discussion on that provision, the subject most
frequently mentioned had been the practice of certain
large States of staging miscellaneous exhibitions, enter-
tainments and displays in their embassies. Delegates had
wanted such use of the premises of the diplomatic mission
to be regulated by bilateral agreement between the receiv-
ing and the sending States. The question of political
asylum had been raised independently of article 41.
54. Since opinion was so divided on the question of the
right of asylum, he suggested that the Commission draft
a provision on the subject and, as it had already done on
other occasions, include it in the draft between square
brackets so that the conference of plenipotentiaries could
either retain it or delete it.

55. The CHAIRMAN said that the discussion had been
an illuminating one for academic lawyers, but too much
of it had been devoted to the question of asylum. It would
be thought very strange if, after two diplomatic conferen-
ces had left the subject aside, the Commission were sud-
denly to decide to include provisions on asylum in a draft
of far narrower scope. The topic had been referred to the
Commission for special study and it had never been the
intention of governments that it be dealt with incidentally
as part of another topic.
56. He hoped the Commission would agree on a solu-
tion of the kind suggested by the Special Rapporteur and
Mr. Eustathiades whereby a passage would be inserted in
the commentary, outlining the history of the discussion of
that question during the work on diplomatic and consular
relations and mentioning that it was to be taken up in
future.

57. Mr. JIMENEZ de AR^CHAGA said that if a new
passage were added to the commentary, it should be model-
led on the text given in the Commission's commentary
to its draft articles on diplomatic intercourse and immu-
nities, on which Mr. Padilla Nervo had been very insistent.
The Latin American members were not asking for either
approval or condemnation of that practice.

58. The CHAIRMAN pointed out that it had been
clearly suggested that the commentary should contain an

account of the way the question of asylum had been dealt
with in the past.

59. Mr. JIMENEZ de ARILCHAGA said that he could
not agree to a statement on the lines of that suggested by
Mr. Eustathiades. The present draft articles must allow
the inter se practice regarding asylum which existed among
certain States. Apart from other purposes, the premises of
special missions could be used for giving asylum.

60. The CHAIRMAN, summing up the discussion, said
that there seemed to be general agreement not to include
any special provisions on asylum in the draft articles, but
to insert a passage on the matter in the commentary.
61. Members also seemed to be agreed on the need to
require the sending State to notify the receiving State what
premises were to be used by the special mission, since in
the absence of such notification it would be difficult for the
receiving State to discharge its obligations.
62. There had been considerable discussion as to whether
or not a force majeure clause should be inserted in ar-
ticle 19, or whether the problems resulting from such cases
should be left to be regulated by other articles. He doubted
whether the question was of as much importance for the
present draft as it had been for the premises of permanent
missions. If there were any real obstruction on the part of
the sending State over any of the provisions of article 19,
the manifestly temporary character of a special mission
and the power of the receiving State to terminate it at
short notice would be a potent weapon militating in favour
of finding a balance between the interests of the two States.
In his own opinion, the phraseology of article 31, para-
graph 2, of the Convention on Consular Relations was not
particularly helpful, since it failed to indicate whether the
presumption that consent was given would prevail over
the refusal of consent. Perhaps the matter could be left to
the Drafting Committee for consideration in the light of
the two Vienna Conventions.
63. He suggested that article 19 be referred to the Draft-
ing Committee.

It was so agreed?

64. Mr. TAMMES said he hoped he had not conveyed
the impression that he was in favour of a comprehensive
article on asylum. His purpose had been to draw the Com-
mission's attention to the relationship between the inviol-
ability of the premises and the abuse of privileges attached
to functions, and he had only mentioned asylum as an
example.

The meeting rose at 6 p.m.

7 For resumption of discussion, see 931st meeting, paras. 2-6.
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Pinto, Mr. Jime'nez de Arechaga, Mr. Kearney, Mr.
Nagendra Singh, Mr. Ramangasoavina, Mr. Reuter, Mr.
Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor, Mr.
Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 20 (Inviolability of archives and documents) [26]

1. Article 20

Inviolability of archives and documents

[26]

The archives and documents of the special mission shall be
inviolable at any time and wherever they may be.

2. The CHAIRMAN invited the Commission to con-
sider article 20, the Special Rapporteur's proposals for
which were contained in paragraph 5 of the section on that
article in his fourth report (A/CN.4/194/Add.2) and in
his additional comments in document A/CN.4/194/Add.4.

3. Mr. BARTOS, Special Rapporteur, said that article 20
reproduced mutatis mutandis article 24 of the Vienna Con-
vention on Diplomatic Relations and article 33 of the
Vienna Convention on Consular Relations.
4. The Greek Government considered that the applica-
tion of the provision to technical special missions and
special missions of short duration should be restricted, but
in his opinion there could be no exceptions to the principle
of inviolability of archives and documents.

5. The CHAIRMAN said he noted that there were no
comments on article 20, the text of which was based on a
provision contained in both Vienna Conventions.
6. He suggested that the article be referred to the Draf-
ting Committee, with the expectation that there would be
no change in its text.

It was so agreed}

ARTICLE 21 (Freedom of movement) [27]

7. Article 21

Freedom of movement

[27]

Subject to its laws and regulations concerning zones entry into
which is prohibited or regulated for reasons of national security,
the receiving State shall ensure to all members of the special
mission such freedom of movement and travel on its territory
as is necessary for the performance of its functions, unless other-
wise agreed.

8. The CHAIRMAN invited the Commission to con-
sider article 21, the Special Rapporteur's proposals for
which were contained in paragraph 8 of the section deal-
ing with that article in his fourth report (A/CN.4/194/
Add.2).

9. Mr. BARTOS, Special Rapporteur, said he thought
the article did not raise any serious difficulties, although it
had given rise to certain objections.
10. In the Sixth Committee of the General Assembly the
Turkish representative had opposed the granting of free-
dom of movement to all members of the special mission
throughout the territory of the receiving State and had
urged that a special mission should only be granted the
freedom of movement necessary for the performance of
its task.2

11. The Swedish Government had also proposed a less
liberal solution than that adopted in the draft (A/CN.4/
188).
12. To restrict freedom of movement to journeys neces-
sary for the task of the special mission was, of course,
entirely in accordance with the functional theory. There
was no rule of international law against the adoption
either of a broader concept—subject to the guarantees
necessary for national security—or of a more restrictive
one. He himself was inclined to favour the former.

13. Mr. CASTREN proposed the deletion of the words
"unless otherwise agreed", at the end of the article. The
text contained another reservation, which did not appear
in the Vienna Conventions, under the terms of which
freedom of movement was only ensured in so far as it was
necessary for the performance of the functions of the special
mission. It would be wrong to limit that freedom still
further, for the special mission would then no longer be
able to perform its task. Moreover, if the Commission
decided to insert in the draft a general clause on deroga-
tions by mutual agreement between the States concerned,
the proviso at the end of the article would become un-
necessary in any case.

14. Mr. BARTOS, Special Rapporteur, explained that
the concluding words, "unless otherwise agreed", also
covered certain special situations. It frequently happened
that special missions were given permission to travel in
forbidden zones, such as military zones, in order to per-
form their task. Perhaps the text was not sufficiently clear
on that point; the Drafting Committee could clarify it as
required.

15. Mr. CASTREN said that the concluding words,
"unless otherwise agreed" appeared in many articles of the
draft, and generally amounted to a restriction. But from
the example given by the Special Rapporteur, it would
appear that they might equally well connote an extension
of the rule. The Drafting Committee would therefore have
to take that dual aspect of the problem into account.

16. The CHAIRMAN, speaking as a member of the
Commission, said that he agreed with the Swedish Govern-
ment's objection to the phrase "unless otherwise agreed".
That phrase was open to the interpretation that it referred
to a possible agreement to grant fewer facilities than were
necessary for the performance of the special mission's
task. In order to avoid that difficulty, those words should
be replaced by some such formula as "in the absence of
a specific agreement".

1 For resumption of discussion, see 931st meeting, paras. 22-24.

2 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 847th meeting, para. 24.
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17. There remained, however, the more general problem
of the relationship between a clause of that type and the
proposed general article on the question of specific agree-
ments which departed from the provisions of the draft
articles. That problem could only be dealt with by the
Drafting Committee.

18. Mr.REUTER said he fully agreed with the Chairman.
He proposed that the reservations at the beginning and at
the end of the article should both be deleted. Thus sim-
plified, the text would still make it clear that a special
mission could enter forbidden zones if the performance of
its task so required.

19. Mr. USHAKOV said that the words "for reasons of
national security" did not appear in article 26 of the Vien-
na Convention on Diplomatic Relations and he therefore
saw no reason why they should be included in article 21 of
the draft. It was for the receiving State to draw up laws
and regulations to cover that matter and that State was
not required to give the reasons why it had created pro-
hibited zones.
20. He was in favour of maintaining the words "unless
otherwise agreed", because it was necessary to provide for
cases where the receiving State, with the consent of the
sending State, decided to take charge of the special mis-
sion's movements.
21. Mr. Reuter's proposal to delete the words "Subject
to its laws and regulations concerning zones entry into
which is prohibited or regulated" was unacceptable. The
inclusion of that proviso, which was also to be found in
article 26 of the 1961 Vienna Convention, made it clear
that the receiving State, by virtue of its sovereign rights,
was at liberty to establish prohibited zones and to issue
laws and regulations regarding them.

22. Mr. BARTOS pointed out that article 26 of the
Vienna Convention on Diplomatic Relations opened with
the words "Subject to its laws and regulations concerning
zones entry into which is prohibited or regulated for rea-
sons of national security, the receiving State..." Moreover,
contrary to what Mr. Ushakov had said, the expression
"for reasons of national security" did appear in that ar-
ticle; on the other hand, it did not appear in the Vienna
Convention on Consular Relations and the Commission
would therefore have to choose between the two.

23. Mr. EUSTATHIADES said that the underlying
principle of article 21 was that a special mission should be
granted all the freedom of movement necessary for it to
carry out its functions. The proviso at the beginning of the
article was necessary, because, if the special mission had
to enter prohibited zones to perform its task, the question
then arose whether, in case of dispute, the needs of the
special mission prevailed over those of national security. On
the whole, it would perhaps be best to keep the proviso,
since it facilitated negotiation and prevented tension from
arising between the States concerned.

24. Mr. YASSEEN said that article 21 was well balanced,
in that it sought to reconcile differing points of view. The
special mission's freedom of movement should be confined
to the journeys which it had to make in performing its
task. It was not a question of the principle of freedom of

movement for an individual, but of the freedom that a
special mission must have to carry out its duties.

25. Mr. JIMENEZ de ARfiCHAGA said he must point
out that the proviso regarding restrictions "for reasons of
national security" appeared both in article 26 of the 1961
Vienna Convention on Diplomatic Relations and in ar-
ticle 34 of the 1963 Vienna Convention on Consular Rela-
tions. Such restriction was necessary in the case of both
permanent missions and consulates because members of
such missions and consulates enjoyed freedom of move-
ment throughout the territory of the receiving State. The
position, however, was different with regard to a special
mission, whose members only enjoyed "such freedom of
movement and travel" as was "necessary for the perfor-
mance of its functions". There was no need for any res-
triction relating to national security, since the members of
a special mission would only enter a restricted zone if such
entry formed part of the mission's task, in which^case it
would naturally be authorized by the receiving State.

26. Mr. RAMANGASOAVINA said it was clear that
the freedom of movement of members of a special mission
was subject to three restrictions. First, it must not jeopar-
dize the national security of the receiving State; secondly,
it was granted only to the extent that it was necessary to
enable the special mission to perform its duties; and
thirdly, it was subject to any derogations made by mutual
agreement. As had already been pointed out, the third
condition might result either in a restriction or in an exten-
sion of the freedom.
27. He proposed that the article be amended to read
"The receiving State shall ensure to all members of the
special mission freedom of movement and travel on its
territory to the extent that is this necessary for the per-
formance of the task of the special mission and is compat-
ible with the security needs of the State".

28. Mr. NAGENDRA SINGH said he agreed with Mr.
Ushakov that there was no necessity to state the reasons
for restrictions; they need not be only national security,
but could be physical danger or health risks from an epi-
demic. It would perhaps therefore be more correct to refer
to zones entry into which was prohibited or regulated by
law that was applicable to all and to give no specific rea-
sons. However, he would hesitate to propose any depar-
ture from the language used in article 26 of the 1961
Vienna Convention and article 34 of the 1963 Vienna
Convention.
29. The Drafting Committee would no doubt examine
carefully both the drafting and the punctuation of the ar-
ticle ; in particular, the concluding phrase "unless otherwise
agreed" would have to be reworded in order to prevent
any misunderstanding.

30. Mr. REUTER said that freedom of movement and
travel was accorded to the members of the special mission,
not so as to permit them to go on sight-seeing tours but in
order to enable them to carry out their task. If the opening
words of article 21, "Subject to its laws and regulations...
national security", were deleted, it would still be under-
stood that members of special missions were required to
comply with the laws and regulations in force on the ter-
ritory of the receiving State and not to proceed to areas,
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access to which was prohibited for various reasons such
as epidemics, road dangers and so on. He had no objec-
tion to using the wording of article 26 of the Vienna Con-
vention on Diplomatic Relations, but it must be remem-
bered that the provisions of that Convention applied to
people who were residing permanently on the territory of
the receiving State, whereas members of special missions
left the territory of the receiving State once they had com-
pleted their task.

31. Mr. BARTOS, Special Rapporteur, said that the
freedom of movement and travel granted to members of
special missions was limited by what was necessary to
enable them to perform their duties. In practice, some
States placed fairly severe restrictions on that freedom and
occasionally themselves decided where the mission should
travel and where it should stay. In principle, the freedom
of movement of special missions to United Nations Head-
quarters was subject to certain restrictions, unless they
obtained a special permit.
32. At the United Nations Conference on Diplomatic
Intercourse and Immunities, the expression "for reasons
of national security" had met with some opposition, but
the Conference had not wished to specify public health or
other reasons in article 26 of the Convention.
33. Mr. Castren feared that the words "unless otherwise
agreed" would impose further restrictions on the freedom
of movement of special missions. On the contrary, cases
might arise where, by agreement between the receiving
State and the sending State, those words would make it
possible to enlarge the opportunities granted to members
of a special mission to travel in the territory of the receiv-
ing State. Mr. Yasseen had rightly said that the article
was well-balanced; the last sentence enabled the parties
to agree to allow special missions to enter "zones entry
into which is prohibited or regulated".
34. He urged the Commission to retain the provisions
which appeared in article 21 and to leave it to the Drafting
Committee to find a wording that would be clearer and
more precise while conforming to the principle laid down
in article 26 of the Vienna Convention on Diplomatic
Relations.

35. The CHAIRMAN said that, if there were no objec-
tion, he would consider that the Commission agreed to
refer article 21 to the Drafting Committee as proposed by
the Special Rapporteur.

It was so agreed}

ARTICLE 22 (Freedom of communication) [28]

36. Article 22

Freedom of communication

[28]

1. The receiving State shall permit and protect free communi-
cation on the part of the special mission for all official purposes.
In communicating with the Government and the other missions
and consulates of the sending State, wherever situated, the special
mission may employ all appropriate means, including couriers
and messages in code or cipher. However, the special mission
may install and use a wireless transmitter only with the consent
of the receiving State.

3 For resumption of discussion, see 931st meeting, paras. 25-27.

2. The official correspondence of the special mission shall be
inviolable. Official correspondence means all correspondence
relating to the special mission and its functions.

3. The bag of the special mission shall not be opened or
detained.

4. The packages constituting the bag of the special mission
must bear visible external marks of their character and may
contain only documents or articles intended for the official use
of the special mission.

5. The courier of the special mission, who shall be provided
with an official document indicating his status and the number
of packages constituting the bag, shall be protected by the
receiving State in the performance of his functions. He shall
enjoy personal inviolability and shall not be liable to any form
of arrest or detention.

6. The sending State or the special mission may designate
couriers ad hoc of the special mission. In such cases the provisions
of paragraph 5 of this article shall also apply, except that the
immunities therein mentioned shall cease to apply when the
courier ad hoc has delivered to the consignee the special mission's
bag in his charge.

7. The bag of the special mission may be entrusted to the
captain of a ship or of a commercial aircraft scheduled to land
at an authorized port of entry. He shall be provided with an
official document indicating the number of packages constituting
the bag, but he shall not be considered to be a courier of the
special mission. By arrangement with the appropriate authorities,
the special mission may send one of its members to take possession
of the bag directly and freely from the captain of the ship or
of the aircraft.

37. The CHAIRMAN invited the Commission to con-
sider article 22, the Special Rapporteur's proposals for
which were contained in paragraph 18 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments in documents A/CN.4/194/
Add.4 and Add.5.

38. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 22, which was of a technical character, had been the
subject of a good deal of comment by Governments, which
had made several suggestions.
39. The Netherlands Government's comment was that,
atlhough special missions should enjoy freedom of com-
munication in the conditions described in article 22, some
restriction could be placed on the exercise of that freedom
by mutual agreement between the States concerned, and
it had proposed that an introductory paragraph be added
to that effect.
40. The United Kingdom Government did not consider
that a special mission had the right to have a diplomatic
bag of its own if the sending State had accredited a per-
manent diplomatic mission to the receiving State, and it
had asked that it should be made clear that the word "free"
in paragraph 1 had the sense of "unrestricted". His view
was that special missions were often called upon to carry
out their tasks in places where the sending State did not
have a permanent diplomatic mission and that they should
therefore be able to use their own bag in order to commun-
icate with their government in the best possible conditions.
41. The Yugoslav Government took the view that cou-
riers ad hoc had not completed their task until they had
returned to their point of departure and so maintained
that they should enjoy immunity for their return journey
instead of losing it as soon as they had delivered the bag
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in their charge to the consignee, as provided for in para-
graph 6. The Yugoslav Government's argument was ob-
viously logical, but if the Commission adopted it, then
couriers ad hoc of special missions would enjoy wider
immunities than were granted by the Vienna Convention
to ad hoc diplomatic couriers.

42. The Belgian Government had raised the problem of
the inadequacy of the protection provided for the tele-
graphic communications of special missions and had asked
that such missions should be authorized to transmit
government telegrams in the conditions provided for in
annex 3 of the 1959 International Telecommunication
Convention. He had put that problem before the Com-
mission,4 which had considered that it was a minor prob-
lem, since under the terms of article 22, paragraph 1,
special missions could send messages in code or cipher to
the sending State, and since the future convention on
special missions would enter into force after the Interna-
tional Telecommunication Convention and accordingly
its provisions would override those of the latter.

43. The Belgian Government had also made suggestions
concerning the use of wireless transmitters, but he thought
that special missions should comply with the regulations
and obtain the consent of the receiving State. In a work of
codification, the Commission ought not to concern itself
with those questions, which should be dealt with in the
annexes to technical conventions.
44. The Gabonese Government had taken up an argu-
ment which had been put forward on several occasions by
Mr. Tsuruoka, and urged that special missions, except
in special cases, should transmit their official documents
to the sending State by the bag of the permanent diplo-
matic mission of that State.
45. The Greek Government had asked whether it would
not be possible to restrict privileges and immunities, espec-
ially for technical and short-term missions, but that was
a question of a general nature and the Greek Government
had not submitted any concrete proposal.

46. Mr. REUTER said that the expression "free com-
munication on the part of the special mission for all offi-
cial purposes" in paragraph 1 was incorrect; he was fully
aware that the expression was to be found in article 27 of
the Vienna Convention on Diplomatic Relations, but
hoped that the provisions of the draft articles on special
missions would be more carefully drafted.

47. Mr. CASTRfiN said that the article followed almost
word for word the text of the corresponding articles of the
Vienna Conventions, more particularly that of the Vienna
Convention on Diplomatic Relations. That assimilation
was justified and it was therefore unnecessary to amend
the present text.

48. The Belgian Government's second suggestion for
an addition to the provision in paragraph 1 concerning
wireless transmitters could be accepted, subject to draf-
ting amendments.

4 For previous discussion of article 22, see Yearbook of the Inter-
national Law Commission, 1965, vol. T, 805th meeting, paras. 77-90,
806th meeting, paras. 1-37, and 817th meeting, paras. 15 and 16.

49. The new paragraph which the Netherlands Govern-
ment proposed should be inserted in order to emphasize
the residual character of the provision would sound rather
too peremptory. It was not a question of depriving special
missions of freedom of communication, but of imposing,
where necessary, certain restrictions on that freedom. For
that reason, it would seem appropriate to add a new provi-
sion at the end of the article reading more or less: "The
freedom of communication of the special mission shall be
subject to limitations by mutual agreement between the
States concerned". Should the Commission adopt a gene-
ral clause on the right of derogation, that new provision
would, of course, become superfluous.

50. Lastly, he wished to point out that paragraphs (1)
and (2) of the commentary referred only to the Vienna
Convention on Diplomatic Relations, whereas article 22,
paragraph 7, was based on article 35 of the Vienna Con-
vention on Consular Relations.

51. Mr. EUSTATHIADES said that the provisions of
article 22 went too far in assimilating special missions to
permanent diplomatic missions and that he could under-
stand the perplexity of certain Governments. Mr. Cas-
tren's proposal offered a solution which he personally
was prepared to accept.
52. With regard to the written comments by the United
Kingdom Government about the special mission's right
to a diplomatic bag of its own, he questioned whether it
was advisable to recognize such a right in the case of a
special mission of secondary importance which carried out
its activities in a place where there was a permanent diplo-
matic mission accredited by the sending State. In his
opinion, the Commission should seek a solution half-way
between the formula of article 22, paragraph 1, and that
advocated by the United Kingdom Government; the use
of the bag by the special mission, might, for example, be
the subject of a special agreement between the sending
State and the receiving State.

53. Mr. USHAKOV pointed out that the term " courier "
was used in paragraphs 1, 5 and 7 and the term "courier
ad hoc" in paragraph 6, whereas it was couriers ad hoc
that were meant throughout.

54. Since the Drafting Committee intended to devote a
special article to the host State, the words "host State"
should be inserted in article 22 after words "the receiving
State".

55. Mr. BARTOS, Special Rapporteur, said that, like
Mr. Eustathiades, he considered that the right to use the
bag should not be recognized in the case of special mis-
sions which were located in the same place as the perma-
nent diplomatic mission or consular post; in such cases
the special mission should use the bag and courier of the
permanent mission.
56. It should be noted that apart from regular diplomatic
couriers, there were couriers ad hoc appointed by the
sending State, as well as special couriers who might be the
captain of a ship or of a commercial aircraft. Ministries
of Foreign Affairs had reduced the number of regular
couriers and made more use of special couriers, because
they could thereby communicate more quickly and easily
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with their permanent diplomatic missions or special
missions.
57. With respect to the provisions concerning the host
State, he was putting the final touches to his proposals,
which he would communicate in writing to the Secretariat
so that the Commission could consider them before refer-
ring them to the Drafting Committee.
58. Subject to an amendment along the lines indicated
by Mr. Eustathiades, he thought that the Commission
could refer article 22 to the Drafting Committee, which,
in the light of Mr. Reuter's comments, would improve its
style before returning it to the Commission.

59. The CHAIRMAN said that if there was no objection,
he would consider that the Commission agreed to adopt the
Special Rapporteur's proposal to refer article 22 to the
Drafting Committee for consideration in the light of the
discussion; in particular, the Drafting Committee would
consider Mr. Eustathiades' suggestion for taking into
account the comments of the United Kingdom and some
other Governments.

It was so agreed.5

ARTICLE 23 (Exemption of the mission from taxation) [24]

60. Article 23

Exemption of the mission from taxation

[24]

1. The sending State and the head of the special mission and
the members of its staff shall be exempt from all national, regional
or municipal dues and taxes in respect of the premises of the
special mission, other than such as represent payment for specific
services rendered.

2. The exemption from taxation referred to in this article shall
not apply to such dues and taxes payable under the law of the
receiving State by persons contracting with the sending State or
the head of the special mission.

61. The CHAIRMAN invited the Commission to con-
sider article 23, the Special Rapporteur's proposals for
which were contained in paragraphs 10 to 14 of the section
dealing with that article in his fourth report (A/CN.4/194/
Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

62. Mr. BARTOS, Special Rapporteur, said that the
article reproduced mutatis mutandis article 23 of the Vienna
Convention on diplomatic relations. The Commission had
omitted the words "whether owned or leased" which
appeared in the Vienna Convention, because it considered
that they were not really applicable to the case of special
missions.
63. The Belgian Government had proposed that in para-
graph 1 the words "in his capacity as such" be added after
the words "the head of the special mission". He had no
objection to that addition.

64. The United Kingdom Government had proposed
that in paragraph 1 the words "including taxes on capital
gains arising on disposal" should be added after the words
"premises of the special mission". He agreed with the idea
underlying that proposal, but pointed out that it was diffi-

5 For resumption of discussion, see 931st meeting, paras. 28-40.

cult to mention one tax in particular without mentioning
the others, of which there was a great variety. It would be
better to retain the general expression used in article 23 of
the Vienna Convention.

65. The first comment by the Netherlands Government
was based on an error in the translation of the article into
English: in the French original there was no mention of
the members of the staff of the special mission.
66. In its second comment, the Netherlands Government
proposed the deletion of the article. He advised the Com-
mission to retain the article, since temporary missions could
last long enough for the question of taxation of the pre-
mises to arise. That was why the Commission had decided
at the first reading to provide that special missions should
have the same treatment as diplomatic missions in that
respect. The rule stated in the article would save States a
good deal of uncertainty and unnecessary formalities.

67. The mention of article 23 by the Government of
Israel in its comments on terminology must, he thought,
be due to an eiror. The comment by the Greek Government
raised the general question of the extent of the privileges
and immunities to be granted to special missions.

68. Mr. ALB6N1CO said that he was in favour of drop-
ping article 23, as had been proposed by the Netherlands
and Greek Governments. Since special missions were tem-
porary in character and had a limited task, it was quite
unnecessary to grant them exemption from taxation. If the
article were retained, the Belgian amendment for the inser-
tion of the words "in his capacity as such" should be
adopted and the exemption limited to the head of mission;
that change would bring the article into line with article 23
of the Vienna Convention on Diplomatic Relations.

69. Paragraph 2, which referred to private persons who
had entered into a contract with the sending State, was
completely out of place. Tax laws were invariably con-
strued restrictively and any exemption that might be gran-
ted was extended only to the person or persons specifically
designated in the law.

70. Mr. AGO said that, in his opinion, the exemption
provided for in article 23 was necessary. Special missions
could last for quite a long time and in any case they would
need premises, even if they generally leased them. The
article was therefore indispensable in order to avoid many
difficulties.

71. To enable the scope of the clause to be clearly under-
stood, it was necessary to bring out the fact that the taxes
referred to were not taxes payable by members of the
special mission as persons but taxes on the premises for
which the special mission itself was liable. The reason why
the Commission had mentioned the head of the special
mission—as had already been done in the Vienna Conven-
tion—in paragraph 1 was to provide for the special case
in which the law of the receiving State did not permit the
special mission to lease the premises itself, with the con-
sequence that the head or one of the members of the mis-
sion had to lease them in his own name. The addition of
the words "in his capacity as such", proposed by the
Belgian Government, would be pointless, since, as the
article mentioned the premises of the special mission, it



114 Yearbook of the International Law Commission, 1967, Vol. I

was obvious that it could not refer to acts performed in a
private capacity.
72. The Commission should retain the article as it stood,
except for a slight change, namely, that paragraph 1 should
mention not only the head but also the members of the
special mission, in case the mission had no head.

73. Mr. NAGENDRA SINGH said that article 23
should be retained, as it would be a useful provision. The
reference to members of the staff could be dropped, how-
ever, because they were not included in article 23 of the
Vienna Convention on Diplomatic Relations. As special
missions rarely needed premises of their own there would
be little justification for extending the immunity by adding
to the wording of the 1961 Vienna Convention. The
Belgian Government's proposal, supported by the Special
Rapporteur, to insert the words "in his capacity as such"
after the words "head of the special mission", should be
considered by the Drafting Committee.
74. There was no need for the United Kingdom proposal
to add the words "including taxes on capital gains arising
on disposal"; that might be relevant to diplomatic or con-
sular missions but not to special missions.

75. The CHAIRMAN said that the reference to the mem-
bers of the staff, in the English version of paragraph 1, was
obviously due to a mistake.

76. Mr. KEARNEY said that he had no objection to
article 23, but its application in practice might cause diffi-
culties, particularly in outlying districts, if the exemptions
were not from taxes on property but from use or sale taxes.

77. Mr. USTOR said that the title of article 32 in the
Convention on Consular Relations, with appropriate chan-
ges, should be adopted for article 23, which dealt with the
exemption of the premises from taxation. The wording of
paragraph 1 should also follow the wording of that article
and should make no reference either to the head or to the
members of the mission.
78. Under the fiscal system of most countries it was the
owner and not the lessee who had to pay taxes on premises.
Paragraph 2 would therefore weigh more heavily on poor-
er States that were not in a position to buy premises, since
the taxes would be passed on to them in the rent, whereas
richer States which bought premises would enjoy immu-
nity. He was therefore not very satisfied with that para-
graph.

79. Mr. ALB(3NTCO said that there was a defect in the
drafting of article 23, which was also to be found in the
corresponding article of the Vienna Convention on Diplo-
matic Relations, in that it referred to the premises "of the
special mission", whereas in fact it was the sending State
and not the special mission which was either the owner or
the lessee of the premises. Premises owned by the sending
State would more usually be premises used by the per-
manent mission, part of which would be allocated to the
special mission, and such premises would enjoy the same
exemptions as were provided for in the Convention on
Diplomatic Relations.
80. He could not agree with Mr. Ago that article 23 only
referred to taxes on property. Taxes on rented premises
were personal taxes payable by the tenant, and the Belgian

Government's amendment had some meaning in that
context. Its purpose was to make it clear that, if the pre-
mises were for the personal use of the head of the mission,
then they would be liable to taxation.

81. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 23 of the Vienna Convention on Diplomatic Relations
and article 32 of the Vienna Convention on Consular Rela-
tions were based on two very different ideas. The former
provided the normal solution, accepted by everyone, of
exemption from taxation of the owners or tenants of the
premises, not exemption of the premises themselves. The
converse solution was, to his thinking, entirely wrong. At
the first reading, the Commission had chosen to adopt the
solution of the Convention on Diplomatic Relations.
However, he would not be opposed to the Drafting Com-
mittee's changing the title of article 23 to make it clear, in
order to satisfy Mr. Ustor, that the tax exemptions in
question related to the premises of the special mission.
82. In reply to Mr. Kearney, he said that the first Vienna
Conference had discussed and rejected a proposal to
generalize United States practice concerning the reimburse-
ment of consumption taxes. He would not recommend
the Commission to adopt a formula of that kind for special
missions.
83. The inclusion of paragraph 2 was justified. A similar
provision appeared in the two Vienna Conventions. Its
purpose was to prevent certain abuses and limit the exemp-
tion to taxes paid by those who were normally required to
pay them under the law of the receiving State. The receiv-
ing State ought not to gain any tax revenue by reason of
the fact that a special mission was present in its territory
and using premises there, but the owner of premises ought
not to be exempted from taxation merely because he
leased those premises to a special mission. As to the ques-
tion whether the owner would raise the rent so as to recov-
er the tax from his tenant, that was another matter, and
one with which the Commission was not concerned.
84. He did not propose any change in article 23. The
Drafting Committee could examine the various points of
detail that had been raised, such as the addition of the
words "in his capacity as such", and might possibly delete
the reference to the head of the special mission if it th ought,
like Mr. Ustor, that only the sending State was concerned.

85. The CHAIRMAN suggested that article 23 be refer-
red to the Drafting Committee. The wording seemed to
have found favour with most members.
86. Speaking as a member of the Commission, he hoped
that the Belgian amendment for the inclusion of the words
"in his capacity as such" would not be incorporated
because that would mean having to examine all the other
articles to see whether the same addition was necessary.
They must rely on the articles being interpreted in good
faith, references to the head of the mission being taken as
meaning the person who was acting in that capacity.

Article 23 was referred to the Drafting Committee.6

The meeting rose at 12.55 p.m.

6 For resumption of discussion, see 931st meeting, paras. 41-55.
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916th MEETING

Wednesday, 7 June 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Castarieda, Mr. Castr6n, Mr. Ignacio-Pinto, Mr. Jimenez
de Arechaga, Mr. Kearney, Mr. Nagendra Singh, Mr.
Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr. Usha-
kov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item I of the agenda]

ARTICLE 24 (Personal inviolability) [29]

1. Article 24

Personal inviolability

[29]

The person of the head and members of the special mission and
of the members of its diplomatic staff shall be inviolable. They
shall not be liable to any form of arrest or detention. The receiving
State shall treat them with due respect and shall take all appro-
priate steps to prevent any attack on their person, freedom or
dignity.

2. The CHAIRMAN invited the Commission to con-
sider article 24, the Special Rapporteur's proposals for
which were contained in paragraph 14 of the section
dealing with that article in his fourth report (A/CN.4/194/
Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

3. Mr. BARTOS, Special Rapporteur, said that the
article reproduced mutatis mutandis article 29 of the Vienna
Convention on Diplomatic Relations. It was one of the
articles in the draft which raised the question of the con-
ditions necessary for the functioning of the special mission.
4. The Belgian Government considered that the personal
inviolability granted to members of special missions
should be limited to acts performed in the exercise of
their functions. The Netherlands Government was of the
same opinion, but proposed the addition of a paragraph
stipulating that, at the request of the sending State, and
provided the receiving State did not object, personal in-
violability should be granted for all acts. The same Govern-
ment had also proposed the addition, after article 24, of a
new article based on articles 40, 41 and 42 of the Vienna
Convention on Consular Relations.
5. The United Kingdom Government, in its comments
on articles 24, 25 and 26 of the draft, suggested that in-
violability and immunity should be restricted to official
acts and official documents.
6. He also drew the Commission's attention to the com-
ments by the Canadian Government (A/CN.4/193).
7. The Commission should take a decision on the ques-
tion whether to maintain in the article the principle of the
general inviolability of persons, as embodied in the Vienna

Convention on Diplomatic Relations. He himself was in
favour of retaining that principle, because it was difficult
to distinguish between acts which were performed in the
exercise of official functions and acts which were not. But
the inviolability of persons, that was to say, the fact that
they could not be arrested or detained, did not necessarily
mean that they were not subject to the laws and juris-
diction of the receiving State. The question of immunity
from jurisdiction was independent of that of inviolability
and would be discussed in connexion with article 26.
8. He would leave aside for the time being the question
of extending inviolability to the whole staff of the special
mission, which had been raised by the Government of
Israel (A/CN.4/188).

9. Mr. AGO said that the Commission should not amend
article 24 on a point which, in his opinion, was essential.
The needs of a special mission, with respect to personal
inviolability, were exactly the same as those of a diplo-
matic mission. Quite apart from any representational or
functional theory, a special mission certainly could not be
assured of freedom to perform its task if its members were
in danger of arrest or detention pending trial at any time.
They must be protected from that danger even in respect
of acts performed in their private capacity.

10. Mr. TAMMES, said that both the remarks of pre-
vious speakers and the written comments of the United
Kingdom Government called for certain observations
which went beyond article 24. The United Kingdom
Government had pointed out that the scale of immunity
and inviolability prescribed in articles 24, 25 and 26 ap-
peared " excessive, and inappropriate to the character and
functions of special missions" and had expressed a prefer-
ence for " a restriction of immunity and inviolability to
official documents and official acts".

11. It was significant that almost all the Governments
which had expressed their views, either in written com-.
ments or in statements in the Sixth Committee of the
General Assembly, had adopted a similar approach. Some
of them had indicated a general preference for the func-
tional principle; others had made specific proposals to
introduce restrictions or qualifications in some of the
articles on privileges and immunities.

12. The Commission itself had discussed that approach
in connexion with article 17 and had decided to give the
provisions of that article a limited effect by restricting
them to the question of facilities.1 Since the only facility
for which provision was made in the draft articles was
that of accommodation, in article 18, the effect of ar-
ticle 17 was very limited indeed.
13. In the case of other articles, however, the general
tendency in the Commission had been to adhere to the
basic proposition that special missions should be equated,
as far as practicable, with permanent missions. Personally,
he had been disturbed to note that tendency, which differ-
ed markedly from the trend apparent in government
comments. It was difficult to see how governments could
be made to change their position, unless the Commission

1 For discussion of article 17, see 912th meeting, paras. 45-74,
and 913th meeting, paras. 1-40.
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could demonstrate that they were mistaken on legal
grounds.
14. It was of course easier to apply a system of full
inviolability and immunity than a system based on the
functional principle. That principle raised the question
who was to have the last word in the qualification of a
situation. It would be necessary in each specific case to
determine whether a particular act was necessary for the
performance of the functions of a special mission, and
that would have to be decided in the last resort by the par-
ties themselves, acting in good faith. In most cases, it
would be the views of the receiving State, as the territorial
sovereign with power to terminate the special mission,
which would prevail. If the Commission could devise
specific rules to avoid leaving the matter entirely to the
judgement of the receiving State, it would be performing
a great service to governments.

15. Mr. REUTER said he endorsed Mr. Ago's com-
ments. No form of interference with the physical liberty
of members of a special mission could be tolerated. The
distinction which some writers sought to draw between
acts performed in the exercise of functions and other acts
raised an insoluble problem. For purely practical reasons,
it must be assumed that the members of a special mission
were engaged exclusively in the performance of their task.
It would be unthinkable that the receiving State should
have the right, on the basis of more or less arbitrary evid-
ence and very fragile criteria of time and place, to arrest
a person who had come for the sole purpose of negotia-
ting on behalf of the sending State.
16. The question whether a person was acting as the
representative of a State arose in several branches of inter-
national law, in particular, in that of State responsibility.
International law recognized that all acts by armed forces
engaged the responsibility of the State to which they
belonged.
17. The Commission would not contribute to the solu-
tion of the problems which might arise by proposing that
personal inviolability be restricted to acts performed in the
exercise of official functions. If the receiving State con-
sidered that it had cause for complaint concerning acts by
a member of a special mission, it could ask the sending
State to recall him.

18. Mr. NAGENDRA SINGH said that the problem
would be simple if all special missions were of the same
category. In fact, every special mission was a category in
itself.
19. For a special mission which was political in charac-
ter, general inviolability for its members was undoubtedly
necessary. For special missions of a technical, economic,
cultural or social character, he would be inclined to agree
with the United Kingdom Government's view that their
needs were adequately served if inviolability were to be
restricted to official documents and official acts.
20. Since, however, it was impossible to make provision
for each type of special mission separately, he was driven
to the conclusion that article 24 must remain in its present
form and he therefore agreed with the Special Rappor-
teur's proposals for the article. He would suggest, how-
ever, that the first sentence be shortened. The Special

Rapporteur had already proposed the deletion of the
words "head and" but the words"and of the members of
its diplomatic staff " should also be dropped as redundant,
since the definition of "members of the special mission"
should include members of the diplomatic staff, as was
the case in article l(b) and (c) of the Vienna Convention
on Diplomatic Relations. The sentence would then read:
"The person of the members of the special mission shall
be inviolable".

21. Mr. CASTRfiN said he accepted article 24 as drafted.
While he understood the concern expressed by Mr. Tam-
mes and the Governments which had criticized the article,
he did not think that it should be amended. Moreover,
several Governments had approved of the draft.
22. As Mr. Nagendra Singh had pointed out, the diffi-
culty was due to the fact that special missions differed very
widely and it was not possible to divide them into catego-
ries and formulate rules for each category. Consequently,
he saw no other solution than to propose a residuary rule,
a standard applicable to all special missions—perhaps a
higher standard than was required for some of them—and
to authorize States to conclude special agreements to
apply a stricter rule to some special missions of a technical
character.

23. Mr. JIMENEZ de ARF.CHAGA said that, as he
understood it, the intention of the Commission was to
formulate a set of average rules applicable to all special
missions, and to allow for the possibility of granting more
extensive privileges to high-level missions.
24. The provisions of article 24 did not represent a
standard suitable for all special missions, but rather an
extensive measure of inviolability more suitable for high-
level missions.
25. He supported the idea of confining personal inviol-
ability to official acts. A wider provision on inviolability
would deter governments from adopting the draft articles.
Governments would have to obtain the consent of their
parliaments for the approval of the draft articles, and
there was a general resistance in national parliaments to
the granting of privileges and immunities to broad catego-
ries of persons. In the United Kingdom Parliament there
had been considerable opposition to granting certain
privileges and immunities to international officials, even
though those privileges were limited to official acts.

26. The lack of homogeneity of special missions con-
stituted an argument in favour of average, or limited,
privileges rather than of the extreme privileges proposed
by the Special Rapporteur. The Commission should adopt
a flexible provision along the lines proposed by the Neth-
erlands Government and incorporated in article 17 ter.

27. Mr. KEARNEY said that he was in full agreement
with the previous speaker. When the Commission had
discussed the choice between the functional and the repre-
sentational approach, the majority of members had expres-
sed support for the functional principle. Articles 24, 25
and 26 provided the real test for the application of that
principle. The present discussion, however, had revealed
that certain members who had previously expressed sup-
port for the functional view now adopted an approach
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which equated a special mission with a permanent mission
of a representative character.
28. Full personal inviolability was essential to members
of a permanent mission because they had to remain in the
country in order to maintain relations with the receiving
State. Members of a special mission, on the other hand,
were in the receiving State merely to perform a particular
task for a limited period of time; if there were no special
mission, the tasks performed by it would normally be
carried out by the permanent mission.

29. There should be no difficulty in applying a rule
which limited personal inviolability to acts performed in
exercise of a mission's functions. He had heard of few
cases in which a special mission had been prevented from
carrying out its task because of the absence of absolute
personal inviolability for its members. That was precisely
the situation at present: there were in many countries large
numbers of special missions carrying out their duties
satisfactorily without the special requirements embodied
in article 24 and the following articles. He for one could
not accept the view that it was essential to grant extreme
privileges and immunities on the ground that the absence
of such extreme privileges might give the receiving State
an opportunity to bring pressure to bear on the special
mission. Naturally, a special mission of a representational
character would require all manner of privileges and im-
munities; otherwise, it would not be able to perform its
representative function.

30. For those reasons, he supported the suggestion of
the United Kingdom Government to adopt as the standard
rule a limitation of personal inviolability to official acts,
and to adjust the position for missions of an especially
high level.

31. Mr. ALB6NICO said he must repeat his view that
it was essential to adopt a restrictive criterion when grant-
ing privileges and immunities to members of special
missions. A realistic approach of that kind would pro-
mote the codification of international law.

32. The measure of privileges and immunities to be
extended should depend on the composition and the func-
tions of the special mission as well as on the nature of the
acts performed by the mission. In view of the diversity of
special missions in those three respects it would be very
difficult to lay down a general rule applicable to all
of them.

33. He accordingly favoured laying down in the draft
articles a minimum standard of privileges and immunities
for all special missions, while leaving the door open for
the granting of full diplomatic privileges to certain types
of mission. In the case of personal inviolability, the ap-
propriate minimum standard was inviolability limited to
official acts.

34. He would support the retention of article 24, subject
to the limitation of inviolability to official acts and to the
addition of a proviso on the possibility of specific agree-
ments.

35. Mr. RAMANGASOAVINA said that he was in
favour of maintaining article 24 as it stood. It was true
that, where privileges and immunities were concerned, the

Commission had considered it necessary in certain cases
to distinguish between special missions and diplomatic
missions. But it was very difficult to say whether a person
was acting in the exercise of his official functions or private-
ly. There was a risk that the Commission would achieve
nothing if it tried to establish such a differentiation.

36. Admittedly, it was proposed in article 17 ter to dis-
tinguish between different categories of special missions,
and article 27 provided that the sending State could waive
certain privileges and immunities. Nevertheless, in view of
the wide variety of special missions, it seemed to him to
be difficult to decide what privileges and immunities
should be granted to a particular category of special
missions. Of course, States were always at liberty to settle
the question of privileges and immunities in whatever way
they liked by means of an agreement; but, from the psy-
chological point of view, it had to be remembered that
members of permanent missions and members of special
missions often had to deal with the same matter together,
and that it would then seem odd that some persons should
enjoy certain privileges and immunities whereas others
did not.

37. If, on the basis of the functional theory, the Com-
mission tried to lay down a rule restricting the privileges
and immunities of special missions, that rule should follow
directly after the definition of a special mission, in order
to prevent any comparison with permanent missions.

38. Mr. USHAKOV said that he was in favour of leaving
article 24 unchanged, because it reflected what was gener-
ally accepted practice in international affairs. The rule
contained in the article was, for instance, already part of
Soviet law.
39. In certain special cases, it would always be open to
the States concerned to come to an agreement that a
mission sent by one of those States to the other was not a
"special mission" as defined in the future convention.

40. Mr. USTOR said that he shared the view that per-
sonal inviolability was necessary for persons who acted
for the sending State in the territory of the receiving State.
The personal inviolability specified in article 24 represen-
ted not a major privilege but a standard one. Personal
inviolability meant freedom from arrest or detention; it
did not affect the question of jurisdiction, a matter which
was dealt with in article 26, on immunity from jurisdiction.
Acceptance of article 24 did not preclude divergences of
views among members over article 26.
41. Article 24 raised the important question of the rela-
tionship between personal inviolability and notification.
In connexion with the inviolability of the premises of the
special mission, the Commission had agreed on the duty
of the sending State to identify the premises which would
enjoy inviolability. That point would no doubt be con-
sidered by the Drafting Committee when formulating
article 8. A similar problem arose with regard to the per-
sonal inviolability of the members of the special mission,
and he would like to know whether a receiving State which
failed to observe the personal inviolability of a member of
a special mission could invoke as an excuse the fact that
it had not been duly notified of the composition of the
special mission.
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42. Mr. BARTOS, Special Rapporteur, said that, before
the last war, members of special or ordinary missions tra-
velled on laissez-passer and many mistakes were thereby
avoided. In modern times, that requirement had practically
disappeared and even visas had been abolished between
certain States.

43. Mr. Ustor's question raised a serious problem. Mr.
Kearney, like other members of the Commission and some
Governments, considered that a special mission should
give prior notice to the State on whose territory it intended
to stay or through which it intended to travel. But even if
that precaution were taken, mistakes could be made with
regard to the identity of members of the mission. It was
therefore essential, in his view, that members of special
missions should carry a diplomatic passport or some other
document attesting to their rank and profession and
bearing the visa of the embassy of the receiving State or
of the State of transit.

44. That was clearly a question which the Commission
had not considered with sufficient thoroughness.

45. The CHAIRMAN, speaking as a member of the
Commission, said that he was inclined to share the views
expressed by Mr. Jimenez de Arechaga. The problem
would have been easier if the Commission had made some
progress on the subject of high-level missions before em-
barking on a discussion of articles 24,25 and 26. The Com-
mission would undoubtedly provide for full diplomatic
privileges and for a broad category of high-level missions
and in the case of a mission headed by a Head of State, the
privileges would be even more extensive.

46. In article 24, the intention was to deal with the com-
mon or day-to-day special mission, whether of a technical
or of a political character. For such missions, the function-
al approach should be adopted.
47. He was disturbed at the suggestion by some members
that the functional principle was unworkable. The Com-
mission could not possibly take that view because that
principle was being applied daily by international organiz-
ations with respect to the privileges and immunities of
their officials. There was therefore no reason for not adop-
ting the functional principle in the present context, al-
though it could of course lead to difficulties in marginal
cases.

48. Instead of the system of full personal inviolability,
which had been taken from article 29 of the 1961 Vienna
Convention on Diplomatic Relations, the Commission
could adopt a more limited system, such as that embodied
in article 41, paragraph 1, of the 1963 Vienna Convention
on Consular Relations, which specified that "Consular
officers shall not be liable to arrest or detention pending
trial, except in the case of a grave crime and pursuant to
a decision by the competent judicial authority".

49. If the Commission were to provide for full diplo-
matic privileges and immunities for the average special
mission, he feared that the draft articles would not prove
acceptable to Governments. He therefore hoped that a
more flexible rule would be adopted, which would attract
the consent of a large number of States.
50. Speaking as Chairman, however, he said that he

could only note that the general trend of the Commission
was in favour of adopting the diplomatic standard.

51. Mr. JIMENEZ de ARliCHAGA pointed out that
some members who favoured full diplomatic privileges
had been thinking in terms of high-level missions. He
therefore urged that the Drafting Committee be given a
broad mandate, in the hope that it would formulate ar-
ticle 24 in flexible terms that would attract general support.

52. Mr. REUTER said that he wished first of all to make
it clear that, in regulating the question of personal inviola-
bility now before it, the Commission was not deciding
questions of immunity, which would be settled later.
53. It was impossible to rely on the practice of the inter-
national organizations; when the question arose of sus-
pending the inviolability of a member of a mission, the
international organization which had sent the mission
was always consulted. The problem was quite different in
a situation where, for instance, a territorial State asserted
after a motor car accident that it was never one of the
functions of a special mission to cause traffic accidents and
arrested the person responsible. As far as personal inviola-
bility properly so called was concerned—as distinct from
court proceedings—it seemed to him inadmissible that the
receiving State should have the right unilaterally to deprive
the person charged of his liberty. It was permissible to
contend that the receiving State should be given the sover-
eign right to decide unilaterally whether an act formed
part of the functions of the mission; that was an attitude
that it was possible to take. But the Commission had to
choose: either the receiving State had the right to take a
unilateral decision or it did not. The Commission could
only say yes or no; there was no possibility of compromise.

54. Mr. BARTOS", Special Rapporteur, said that he too
considered it necessary to establish a very clear distinction
between the question of personal inviolability and the
question of immunity from jurisdiction in certain special
cases.
55. He attached importance to the principle of personal
inviolability and to the duty of the receiving State or the
State of transit to respect it.
56. With regard to the question of immunity, he would
refer members of the Commission to articles 17 bis and ter,
consideration of which had been postponed.2 Under
article 17 bis, States were at liberty to waive certain privi-
leges, facilities and immunities by mutual agreement. It
was naturally easier to grant a derogation if the States
concerned trusted each other. The principle of immunity
from jurisdiction would then be respected, unless the sen-
ding State had waived it by agreement; such a waiver
could be made either before or after the offence had been
committed.
57. Under several frontier conventions, frontier officials
such as sanitary inspectors, veterinary surgeons, parasito-
logists, post office and railway officials and so forth were
granted functional immunity but not immunity from juris-
diction. Legal annals showed that cases where such offi-
cials had been arrested in the absence of a waiver of immu-

2 For discussion of these articles, see 925th meeting, paras. 31-53.



916th meeting — 7 June 1967 119

nity from jurisdiction had sometimes led to the closing of
frontiers and to a serious crisis in the relations between
the frontier States.
58. In short, personal inviolability was a standard rule
which had been included in the Vienna Conventions. In
his view, article 24 could be retained as it stood and sent
to the Drafting Committee. Later, when the Commission
came to consider article 26, it could decide whether the
provisions on immunity from jurisdiction should be revis-
ed with a view to making them more flexible or to altering
some of the details of their application.

59. The CHAIRMAN said he noted that there was a
clear majority in the Commission in favour of adopting
the system taken from article 29 of the 1961 Vienna Con-
vention on Diplomatic Relations.
60. If there were no objection, he would consider that
the Commission agreed to refer article 24 to the Drafting
Committee for consideration in the light of the discussion,
as proposed by the Special Rapporteur.

It was so agreed?

ARTICLE 25 (Inviolability of the private accommodation)
[30]

61. Article 25

Inviolability of the private accommodation

[30]

1. The private accommodation of the head and members of the
special mission and of the members of its diplomatic staff shall
enjoy the same inviolability and protection as the premises of
the special mission.

2. The papers, correspondence and property of the persons
referred to in paragraph 1 shall likewise enjoy inviolability.

62. The CHAIRMAN invited the Commission to con-
sider article 25, the Special Rapporteur's proposals for
which were contained in paragraph 11 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments in document A/CN.4/194/
Add.4.

63. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 25 reproduced mutatis mutandis article 30 of the Vienna
Convention on Diplomatic Relations. He recommended
that the Commission adopt the same formula as in the
introductory article and replace the expression "of the
head and members of the special mission" by the expres-
sion " of the members of the special mission".

64. Article 25 had been the subject of comments by
Governments and the Belgian Government had proposed
the addition at the beginning of paragraph 2 of the words,
"Except as provided in article 26, paragraph 4...", since
it considered that the members of a special mission ought
not to enjoy a more extensive inviolability than that gran-
ted to diplomatic agents by the 1961 Vienna Convention.
65. The United Kingdom Government, in its comments
on articles 24, 25 and 26, had expressed the view that the
scope of the inviolability provided for by those articles
was excessive and that in article 25 it should only apply to
official documents and official acts. He did not share that

8 For resumption of discussion, see 931st meeting, paras. 56-58.

view and did not think that that proposal should be
adopted.
66. The Netherlands Government had proposed the
deletion of article 25, but he considered that the Commis-
sion should not abolish a guarantee as important as inviol-
ability of the piivate accommodation, papers and cor-
respondence of members of the special mission, for that
inviolability was necessary for the performance of the
special mission's task.
67. According to the Canadian Government the scope
of article 25 was "somewhat excessive"; the provisions
of article 24 seemed to it to be sufficient so far as inviola-
bility was concerned. If article 25 was to be retained, a
reservation should be added to it similar to one contained
in article 31, paragraph 2, of the Vienna Convention on
Consular Relations, which had been referred to by the
Canadian Government in connexion with article 19; in
the Canadian Government's opinion, it did not seem
possible to require the receiving State to guarantee any
special protection of private accommodation which, in the
case of special missions, would "usually be in hotel rooms;
generally, the receiving State had no other duty than to
take "reasonable precautions".
68. The Greek Government had asked that restrictions
be placed on the inviolability provided for in article 25 in
the case of technical or short-term missions, even if they
were responsible for negotiating and signing a treaty.
69. He considered that the Commission should retain
article 25, subject to any derogations which the sending
State and the receiving State might decide upon by mutual
agreement.

70. Mr. REUTER pointed out that, in paragraph 11 of
his comments (A/CN.4/194/Add.2), the Special Rappor-
teur had concluded that the article should not be amended,
whereas in paragraph 5 he had recommended that the
Commission should adopt the amendment proposed by
the Belgian Government (A/CN.4/108). In his (Mr.
Reuter's) opinion, that was an interesting proposal and
the Drafting Committee might perhaps find it necessary
to provide for a derogation from the principle of inviola-
bility where a final judgement had been given by a court
of law.

71. Mr. BARTOS, Special Rapporteur, said that the
Belgian Government's proposal was "to introduce, as in
article 30 of the Vienna Convention on Diplomatic Rela-
tions, a proviso regarding measures of execution on pro-
perty..." In his opinion, the Commission ought not to
mention property in article 25, paragraph 2; it could be
the subject of a separate article, as in the Vienna Conven-
tion on Diplomatic Relations.

72. Mr. KEARNEY said he supported the Special Rap-
porteur's suggestion concerning property.
73. That left to be decided the question whether papers
and correspondence included private papers, particularly
those that would fall within the exceptions set forth in ar-
article 26. In his opinion, if a member of a special mission
should be subpoenaed and required to produce documents
in a civil case, he would have to comply with such
orders.
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74. Mr. JIMENEZ de ARfiCHAGA said that aiticle 24
granted extensive immunities, including immunities from
criminal jurisdiction, similar to those accorded under the
two Vienna Conventions. The Commission should be
cautious with respect to articles 24 to 26 and lay down a
moderate rule, for otherwise the draft articles might not
be acceptable to States.
75. Given the special character of special missions, there
was no real need for article 25, particularly for para-
graph 2. The immunities of important special missions
could be covered in a general article providing that the
provisions of the Vienna Convention on Diplomatic
Relations applied to them.

76. Mr. YASSEEN said that he could agree to the dele-
tion of the words "and property" in paragraph 2, but he
did not think that the Commission should permit the
slightest exception to the rule of the inviolability of the
papers and correspondence of members of the special
mission and its diplomatic staff. After all, in order to
determine whether the papers and correspondence were
of an official or a private nature, the agent of the receiving
State would have to examine them, and that itself would
be an infringement of the principle of inviolability.

77. Mr. NAGENDRA SINGH said he wished to pro-
pose as a compromise solution that special missions should
be divided into two categories, political and non-political,
with the former receiving immunities of the kind accorded
to permanent missions and the latter lesser immunities
such as those accorded under the Convention on Consular
Relations. That course should satisfy governments like the
United Kingdom and Netherlands Governments, which
were anxious to lay stress on the functional aspect of
special missions.
78. There seemed to be no need for the word "private"
to qualify the word "accommodation" in paragraph 1,
since the accommodation was that of the special mission
itself.

79. Mr. AGO said that he shared Mr. Yasseen's view;
if the inviolability of papers and correspondence was not
guaranteed, the special mission could not perform its task.
If there were diplomatic relations between the sending
State and the receiving State, the special mission and its
members could, if necessary, avoid trouble by entrusting
their correspondence to the permanent diplomatic mission
but if there were none, the fact that the receiving State was
permitted to examine the papers and correspondence
itself to decide whether they were official or private could
give rise to serious difficulties.
80 With regard to property, the problem was less impor-
tant in the case of a special mission than in that of a per-
manent diplomatic mission, but for movable property,
such as means of transport, it might be necessary to
provide certain safeguards.

81. Mr. ALB(5NICO said that during the discussion on
articles 24 and 25, there had been some confusion between
the concept of inviolability and that of immunity from
jurisdiction. The personal inviolability of a diplomatic
agent or of a member of a special mission consisted, in the
absolute prohibition to touch his person or attack his

freedom and dignity. Any restraint on personal freedom
under the rule of law could only be the consequence of a
warrant for arrest following legal proceedings oi, in
exceptional cases, where there had been a flagrant offence.
There could be no doubt that the head and members of
the special mission enjoyed the most complete personal
inviolability and accordingly there was no need to draw
any distinction between official and non-official acts.

82. The problem of immunity from jurisdiction and
arrest, search or seizure of documents should be dealt
with in article 26 and not in article 25.

83. Mr. JIMfiNEZ de ARECHAGA said that the point
raised by Mr. Yasseen was already covered by article 20
and article 22, paragraph 2. It would be going too far to
grant immunity from jurisdiction for personal papers.

84. Mr. CASTREN said that he could not approve the
deletion of paragraph 2, which in no way duplicated the
provisions of articles 20 and 22. Article 20 provided for
the inviolability of the archives and documents of the
special mission and article 22 for that of its official cor-
respondence, whereas article 25, paragraph 2, referred to
the inviolability of the papers and correspondence of
members of the special mission and its diplomatic staff.
85. The Commission should retain article 25, with the
amendments recommended by the Special Rapporteur.

86. Mr. USHAKOV said that he too was in favour of
keeping article 25, and in particular paragraph 2, for the
reasons stated by Mr. Castre*n.

87. Mr. REUTER said that under French law, public
documents were not allowed to fall into the hands of
private persons but became the property of the National
Archives. As Mr. Yasseen had said, the difficulty was to
determine whether a document was official or private,
which presupposed that it would have to be examined and
that meant, in the case of special missions, that the inviol-
ability of the documents and correspondence of members
of that mission would'necessarily be infringed.
88. In the last analysis, the problem was a jurisdic-
tional one and the Commission seemed to be divided into
two camps, one preferring the jurisdiction of the sending
State and the other that of the receiving State. Perhaps, in
a final article, the Commission could include a provision
to the effect that the sending State could waive inviolability.
It would be dangerous, however, to admit exceptions to
the principle of inviolability since exceptions would render
the concept nugatory.

89. Mr. BARTOS, Special Rapporteur, said that in
international law the concept of extra-territoriality had
been replaced by the concept of inviolability, which was
to be found in the Vienna Conventions of 1961 and 1963.

90. Article 24 of the Convention on Diplomatic Rela-
tions provided for the inviolability of the archives and
documents of the mission, whereas article 30 provided
for the inviolability of the diplomatic agent's papers and
correspondence. That distinction was particularly impor-
tant in the case of special missions, whose members did
not enjoy the guarantees conferred by permanent residence
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and frequently had to carry their papers and correspond-
ence themselves. He could illustrate that point from his
own experience. On his way to the International Court of
Justice at The Hague and carrying important documents,
he had been ordered by a frontier official to provide those
documents for inspection and only by a determined resist-
ance and his invocation of the agreement between the
Netherlands Government and the International Court of
Justice had he succeeded in avoiding inspection. That
example proved that the inviolability of the papers and
correspondence of members of special missions must be
absolute if the mission was to be able to perform its
task.

91. As several members had observed, it was extremely
difficult to determine whether correspondence was official
or private; letters addressed to members of the special
mission or received by them often concerned both their
personal activities and their functions as members of the
mission.

92. With regard to the property of members of the spe-
cial mission, the Commission could either delete the refer-
ence to it in paragraph 2, or insert at the beginning of the
paragraph the proviso suggested by the Belgian Govern-
ment, or even make it the subject of a new article. He
preferred not to make any recommendation.

93. Mr. JIMENEZ de ARfiCHAGA said that the incident
described by the Special Rapporteur confirmed the view
propounded by himself and other members of the Com-
mission, that special missions in general should be accor-
ded the privileges and immunities necessary for the exer-
cise of their functions. The protection which the Special
Rapporteur had obtained for the official papers he was
carrying derived from Article 42, paragraph 3, of the
Statute of the International Court of Justice, which was
based on the functional theory and referred to "the priv-
ileges and immunities necessary to the independent exer-
cise of their duties" enjoyed by "agents, counsel and ad-
vocates of parties before the Court".

94. It was clear from the Commission's comments on
its drafts concerning diplomatic and consular relations
that inviolability and immunity were two different things.
In the system established by the Vienna Conventions,
inviolability was the wider concept and included immunity.

95. The CHAIRMAN, speaking as a member of the
Commission, said that he had no difficulty in accepting ar-
ticle 25, since, if it were amended to conform to the Vienna
Convention on Consular Relations, it should be adequate.
He agreed with Mr. Yasseen that it was impossible to
distinguish between private and official correspondence
without running counter to the principle of inviolability.

96. In his opinion, article 24 went too far and ought to
have been modelled on the corresponding article in the
Vienna Convention on Consular Relations. The exception
to immunity from jurisdiction provided for in that Con-
vention in respect of crimes should be applied to special
missions. A member who had committed a crime would
in any event cease to be useful to the mission.

97. He suggested that article 25 be referred to the Draft-
ing Committee which should consider whether or not

the question of inviolability of property should be dealt
with in a separate article.

It was so agreed4

The meeting rose at 12.55 p.m.

4 For resumption of discussion, see 931st meeting, paras. 59-63.
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 26 (Immunity from jurisdiction) [31]

1. Article 26

Immunity from jurisdiction

[31]

1. The head and members of the special mission and the
members of its diplomatic staff shall enjoy immunity from the
criminal jurisdiction of the receiving State.

2. Unless otherwise agreed, they shall also enjoy immunity from
the civil and administrative jurisdiction of the receiving State,
except in the case of:

(a) A real action relating to private immovable property
situated in the territory of the receiving State, unless the head or
member of the special mission or the member of its diplomatic
staff holds it on behalf of the sending State for the purposes of
the mission;

(Z>) An action relating to succession in which the person referred
to in sub-paragraph {a) is involved as executor, administrator,
heir or legatee as a private person and not on behalf of the
sending State;

(c) An action relating to any professional or commercial
activity exercised by the person referred to in sub-paragraph (a)
in the receiving State outside his official functions.

3. The head and members of the special mission and the
members of its diplomatic staff are not obliged to give evidence
as witnesses.

4. No measures of execution may be taken in respect of the
head or of a member of the special mission or of a member of its di-
plomatic staff except in the cases coming under sub-paragraphs (a),
(b) and (c) of paragraph 2 of this article, and provided that
the measures concerned can be taken without infringing the
inviolability of his person or of his residence.

5. The immunity of the head and members of the special
mission and of the members of its diplomatic staff from the
jurisdiction of the receiving State does not exempt them from
the jurisdiction of the sending State.
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2. The CHAIRMAN invited the Commission to con-
sider article 26, the Special Rapporteur's proposals for
which were contained in paragraph 14 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments in document A/CN.4/194/
Add.4.

3. Mr. BARTOS, Special Rapporteur, said that article 26
contained a series of rules based on article 31 of the Vienna
Convention on Diplomatic Relations.
4. The most important rule was that set forth in para-
graph 1, which granted the representatives of the special
mission and the members of its diplomatic staff full im-
munity from criminal jurisdiction. The Drafting Committee
was studying the question of the designation of the various
members of the special mission.
5. The rule in paragraph 2 was of secondary importance,
for members of special missions were seldom involved in
questions which fell within the competence of the civil
or administrative jurisdiction.
6. Paragraphs 3 and 4 reproduced the provisions of
article 31, paragraphs 2 and 3, of the Vienna Convention
on Diplomatic Relations.
7. Paragraph 5 was a reminder rather than a strict rule:
the representatives and the diplomatic staff of a special
mission continued to be subject to the jurisdiction of their
country of origin. At the Vienna Conference there had
even been talk of the sending State's obligation to take
proceedings against any of its nationals who had commit-
ted an offence on the territory of the receiving State.
8. The article had given rise to a number of queries.
9. The United Kingdom Government considered that
special missions should be accorded only "minor or func-
tional immunity, whereas members of the Commission
had decided in favour of full immunity for criminal juris-
diction, though leaving it open to States to restrict that
immunity where necessary.
10. The Commission had not gone so far in the case of
immunity from civil and administrative jurisdiction. The
first paragraph of the United Kingdom Government's
comments on that subject (A/CN.4/188/Add.l) was of a
somewhat technical character, while the second advocated
limiting immunity to official acts and modifying the text
of the article accordingly. In his view, although the Com-
mission accepted that there should be full personal inviol-
ability, there was no need to lay down such absolute rules
on the subject of immunity from civil and administrative
jurisdiction.
11. Paragraph 4 should be more clearly worded. The
object should be not to restrict immunity from measures
of execution, but to provide safeguards in their execution.
12. With regard to the comments by the Canadian
Government (A/CN.4/193), his view was that article 24,
on personal inviolability, was very important since it
provided for habeas corpus, but that article 26 dealt with
a quite different matter. There was, however, a link be-
tween the two rules and the question of which should be
applied was not so much one of substance as of degree.

13. There were a number of points which the Commis-
sion would have to decide. First, should the rule in para-

graph 1, granting full immunity from criminal jurisdiction
to the representatives and the members of the diplomatic
staff of the special mission, as provided in article 31 of the
Vienna Convention on Diplomatic Relations, be main-
tained? Secondly, should there be a rule granting immu-
nity from civil and administrative jurisdiction, as in para-
graph 2, that would be subject to the limitations contained
in article 31 of the Vienna Convention on Diplomatic
Relations, or should the immunity enjoyed by the repre-
sentatives and the members of the diplomatic staff of the
special mission be limited to acts performed in the exercise
of their official functions, as provided in article 43 of the
Vienna Convention on Consular Relations? Thirdly,
should the rule in paragraph 3, which had not met with
any criticism, be left as it stood? Fourthly, should the
limited immunity described in paragraph 4 of the draft be
retained or should the Commission decide in favour of the
provisions of the Vienna Convention on Diplomatic
Relations? Fifthly, should the wording of paragraph 5 be
maintained, or should there be a provision that the sending
State was required to take proceedings against the repre-
sentative of a special mission or a member of its diplo-
matic staff who had committed a punishable offence on
the territory of the receiving State ? On that fifth question
there were two points of view: one, that the sending State
was obliged to take proceedings; and the other, that the
receiving State, through its public prosecutor, was entitled
to proceed against the official of a special mission who
had committed the offence. Although he himself preferred
the former view, as a jurist he considered that it was ab-
surd to require a State to take more severe steps against its
own agents than it would have done in the case of ordinary
citizens. Yet that was what happened in the case of what
were called "related" offences.

14. Mr. ALB6NICO said that he was troubled by the
fact that paragraph 1 provided for wider immunities than
those accorded under the Vienna Convention on Diplo-
matic Relations by giving full privileges to the technical
and administrative staff. It ran counter to the modern
tendency to favour the functional theory and would cause
difficulties by extending full immunity from criminal juris-
diction to persons who could not be prosecuted in the
country where they had committed the crime. Under
Chilean legislation they could not be prosecuted in Chile
because no criminal proceedings could be instituted
against a Chilean diplomat or consular official except in
respect of official acts.
15. There seemed to be some inconsistency in para-
graph 2 (c), since, under article 42, members of a special
mission were prohibited from engaging in any professional
or commercial activity.
16. There was no reason to follow the system of the
Vienna Convention in paragraph 3, which should be
modified so as to allow the head and members of a special
mission and of its diplomatic staff to give evidence in
writing. That was the practice in his country and in a
number of other Latin American countries.

17. Mr. TAMMES said that he would prefer that ar-
ticle 26 should be modelled on article 43 of the Conven-
tion on Consular Relations, which was simple and clear.
That article limited immunity from jurisdiction to acts
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performed in the exercise of consular functions and
provided effective protection for the free exercise of
consular functions.
18. In drafting article 43, the Commission had preferred
the qualification "in the exercise of consular functions"
to the qualification "in respect of official acts within the
limits of consular powers" and had given its reasons in
paragraph (3) of the commentary to its draft, which read:

"In the opinion of some members of the Commission,
the article should have provided that only official acts
within the limits of the consular powers enjoy immunity
from jurisdiction. The Commission was unable to ac-
cept this view. It is in fact often very difficult to draw an
exact line between what is still the consular official's
official act performed within the scope of the consular
functions and what amounts to a private act or commun-
ication exceeding those functions. If any qualifying
phrase had been added to the provision in question, the
exemption from jurisdiction could always be contested,
and the phrase might be used at any time to weaken the
position of a member of the consulate. "*

19. A formula on the lines of article 43 would obviate
uncertainties due to unilateral application and interpre-
tation or the danger of an excessively broad interpreta-
tion by the receiving State.
20. An additional safeguard lay in the independence of
the courts, which had the last word in applying and inter-
preting international treaties. The courts of his country
and probably those of many others were not likely to take
any notice of a government's interpretation of its inter-
national obligations.

21. Mr. JIMENEZ de ARECHAGA said he agreed with
the two previous speakers that the article should be made
more restrictive, but rather than redraft it on the lines of
article 43 of the Vienna Convention on Consular Rela-
tions, he would prefer a wording of the kind originally
proposed by the Special Rapporteur in article 27 of his
second report. Paragraph 2 of that article read: "They
shall also enjoy immunity from its civil and administrative
jurisdiction in respect of acts performed in the exercise of
their functions in the special mission".2 No better reason
for adopting such a wording could be adduced than that
put forward by the Special Rapporteur himself when he
had said"... special missions should not be given the same
immunities as diplomatic staff; their functions were not per-
manent and there was no reason why it should be not pos-
sible to bring a civil action against them. A member of a
special mission who was domiciled in his own country
could always challenge the jurisdiction of the courts of
the country where he was residing temporarily. The posi-
tion was quite different for a diplomat who resided per-
manently in the receiving State and who had to uphold
his status in the diplomatic corps".3

1 Yearbook of the International Law Commission, 1961, vol. II,
p. 117.

8 Yearbook of the International Law Commisiion, 1965, vol. II,
p. 132.

8 Yearbook of the International Law Commission, 1965, vol. I,
807th meeting, para. 65.

22. Mr. AGO said that in his view the difficulties raised
by article 26 were caused by the terms used. The use of the
words "The head and members of the special mission"
had given rise to a fear that the immunity for which it
provided was wider than that accorded to diplomats by
the Vienna Convention on Diplomatic Relations. It was
for that reason that the Drafting Committee proposed
replacing the words "the head and members of the special
mission and the members of its diplomatic staff" by the
words "the representatives of the State in the special
mission and the members of its diplomatic staff", thus
making it quite clear that the members of the technical
and administrative staff of the special mission did not
enjoy the same treatment as the most important members
of the mission.

23. It would be inappropriate to establish too close an
analogy between the provisions of the draft articles on
special missions and the provisions of the Vienna Con-
vention on Consular Relations, because consuls carried
out duties which came essentially within the province
of municipal law and they did not usually represent the
sending State in its relations with the receiving State,
whereas diplomats and members of special missions did.
Moreover, in article 26 the Commission was stating a
residuary rule; the States concerned were always at liberty
to limit by agreement the immunities provided for in the
draft.

24. A careful study of the problem made it clear that
those who would benefit from the immunities would nor-
mally be the two or three most important members of the
special mission—whom the Drafting Committee proposed
to call "representatives"—and the members of the mis-
sion's diplomatic staff. In most cases, the latter already
belonged to the permanent diplomatic mission of the sen-
ding State and, being diplomatic officials, enjoyed all the
privileges and immunities attached to that status. If the
Commission decided to limit immunities, it might bring
about a paradoxical state of affairs in which, if the head
of the special mission was a person of high rank but not
a diplomat, he would have less extensive immunity than
his assistants who were career diplomats.

25. He did not think that the concern about the exemp-
tion from measures of execution referred to in paragraph 4
was really justified; it was seldom that a member of a
special mission— which was essentially temporary in
nature—owned property on the territory of the receiving
State.
26. In short, he saw no reason why the Commission
should depart from the provisions of article 31 of the
Vienna Convention on Diplomatic Relations, especially
as article 26 stated a residuary rule and it was open to the
States concerned to agree on a different arrangement.

27. Mr. USHAKOV said that he did not think that the
Commission should amend article 26 to restrict the scope
of the immunity from jurisdiction accorded to members of
a special mission.
28. Since reference had been made to the Vienna Con-
vention on Consular Relations, it was worth remembering
that some governments had concluded agreements or
bilateral treaties under which wider privileges and immu-
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nities were granted than those provided in the Vienna
Convention. The Soviet Union, for instance, had con-
cluded a number of such agreements with different
countries.
29. As for the functional theory, it was doubtful whether
all the duties that a special mission might perform could
be defined. The functions of diplomatic and consular
officials were easy to define and had been set out in detail
in the Vienna Conventions, but special missions had an
extremely wide range of activities, which might be tech-
nical, military or political, and it would be impossible to
list them all.

30. Mr. KEARNEY observed that the Commission had
not yet defined what were a special mission's functions;
and indeed it might prove impossible to do so. Presumably
they were what was essential for the mission to carry out
its task. There seemed to be a fundamental cleavage of
opinion in the Commission on the matter, and he could
not agree with Mr. Ago's argument that the present draft
had no connexion whatever with the Convention on Con-
sular Relations. Consuls performed a wide range of func-
tions and in special cases might be more important and
influential than a minister. Mr. Ago and some other mem-
bers of the Commission seemed to think that a special
mission possessed full diplomatic privileges, but that was
far from true at the present day when many special mis-
sions were not of high political importance and were not
engaged in negotiating international agreements.
31. It was certainly worth considering the suggestion by
Mr. Nagendra Singh at the previous meeting4 that special
missions should be classified into political and non-polit-
ical missions.
32. He doubted whether the argument that liability to
civil jurisdiction would interfere with the performance of
a special mission's function could be sustained. He was
therefore not in favour of that exemption, except in the
case of high-level missions, which should be exempt from
any jurisdiction of the receiving State. Ordinary everyday
special missions should not be exempt from criminal juris-
diction in serious cases. That result could be achieved by
inserting in draft articles some kind of a waiver clause. It
would be better to proceed on the lines he had suggested
rather than to adopt a dogmatic attitude and try to legis-
late for every type of mission.

33. Mr. CASTRfiN said that he was of the same opinion
as Mr. Ago. Until the Commission had solved the ques-
tions of principle concerning the special regime of certain
categories of special mission, in particular high-level mis-
sions, and the limits to derogations, it would be difficult
to take a position on the subject of immunity from juris-
diction. For that reason, the only amendment to article 26
which he could accept would be to extend the reservation
in paragraph 2, "Unless otherwise agreed..." to the pro-
visions of paragraphs 1, 3 and 4.

34. Mr. NAGENDRA SINGH said that in his opinion
high-level missions should enjoy complete immunity from
jurisdiction, but that would not be justified in the case of
the numerous missions of a minor character. An article of

4 Para. 77.

the kind proposed by the Special Rapporteur in his second
report might be suitable for non-political missions.
35. The difficulties which had arisen over article 26 could
not be solved until the Commission had arrived at some
kind of classification.

36. The CHAIRMAN, speaking as a member of the
Commission, said that the Commission was reaching a
stage when it would be difficult to make progress without
reaching agreement on some definitions and on the clas-
sification of the members of a special mission, including
the administrative and technical staff dealt with in ar-
ticle 32. It was important to bear in mind that certain special
missions of a technical character might include high-level
scientists who might be regarded by their own country as
more important than diplomats themselves. What should
be the position of such persons? Were they necessarily to
be considered technical staff?
37. His general position, however, was that he would
prefer the privileges and immunities of members of special
missions to be restricted to the heads of the mission.

38. Mr. USHAKOV said he did not think that the Com-
mission had to consider the various categories of special
missions in connexion with each article. The Commission
had already provided, in article 1, that States could send
special missions with the consent of the receiving State,
in article 2 that the task of special missions should be
specified by mutual consent of the sending State and of the
receiving State, and in article 8 that the sending State
should notify the receiving State of the composition of the
special mission; those provisions seemed sufficient. The
States concerned could always decide by mutual agree-
ment that a mission was not a special mission within the
meaning of the convention and should therefore not enjoy
privileges and immunities.

39. The CHAIRMAN, speaking as a member of the
Commission, said that while some flexibility was neces-
sary, all difficult problems could not be left to be resolved
by special agreement between the States concerned. The
Commission should try to devise standard articles that
would be appropriate in normal circumstances, particu-
larly as special missions might be sent in a hurry without
time for reaching detailed agreement. Unless the articles
were fairly precise and practical, States might either not
ratify or make extensive reservations to the convention in
order to maintain freedom of action and the convention
would not be particularly useful.

40. Mr. JIMfiNEZ de ARfiCHAGA said that the Com-
mission must formulate average rules for the usual type
of special mission; high-level missions could be regulated
by providing that the more generous rules on privileges
and immunities established by the Vienna Convention for
permanent diplomatic missions would apply in those cases.
The Commission should certainly not ignore the fairly
general view of governments that the rules should not be
too liberal. In any particular situation, States could always
agree to grant full immunity from jurisdiction.

41. Mr. AGO said that there was no difference of views
so far as substance was concerned: each member was con-
sidering only one aspect of a real situation which took
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many forms. The Commission should consider that real
situation from all its aspects before drawing up articles
which would always be better adapted to one aspect than
to another.
42. With regard to definitions, it was for the Commission
to prepare them; the Drafting Committee merely had to
formulate them. It might seem easy to draw a distinction
between important special missions on the one hand, and
technical or secondary missions on the other, but it was
conceivable that, if there were an eminent scientist among
the members of a technical special mission, the receiving
State might bring a civil or criminal action against him
for the purpose of keeping him there.
43. Unless the Commission considered the problem of
the composition of special missions very carefully, there
was a danger that the provisions it adopted would apply
only to certain situations.

44. Mr. NAGENDRA SINGH said he entirely agreed
with the Chairman on the need to define terms such as
"members of the diplomatic staff". If it were not for the
large number of special missions of varying kinds, he
would be in favour of applying the classical rules concern-
ing the immunity of envoys, which would ensure uniform
treatment. However, as special missions differed widely,
the extent of the immunity granted to each must also differ.
Important political missions could not be treated like mere
consular missions.
45. If the Commission failed to reach agreement on a
classification of special missions, article 26 would not
require much alteration.

46. Mr. USTOR said that an immunity confined to acts
performed in the exercise of official functions was vir-
tually no immunity at all. In that connexion, it was worth
considering a passage from the Harvard Draft relating to
members of permanent diplomatic missions, which read:

"In so far as the member acts in his official capacity,
his immunity confounds itself with that of the sending
state itself, and depends, not upon the person of the
representative, but upon the intrinsic nature of the act
performed. International law imposes upon the courts
of the receiving state an incompetence ratione materiae
in the case of public acts. The incompetence of the
courts in the case of official acts does not constitute a
diplomatic privilege in the sense that it is imposed by
international law as an exception to the competence
which the courts would normally possess."5

47. If, therefore, the future convention on special mis-
sions were to grant a purely functional immunity to certain
persons, those persons would in fact have no more immu-
nity than they would enjoy in the absence of any conven-
tion.

48. Clearly, where a special mission had a genuinely
representative character, its members or "representatives"
—to use the term adopted recently by the Drafting Com-
mittee—should enjoy the same immunities as a diplomat
in respect of both criminal and civil jurisdiction.

49. He had been much impressed by Mr. Ago's remark
that it would be anomalous not to grant diplomatic immu-
nity to the representatives of the State who headed a spe-
cial mission when their assistants who were career diplo-
mats enjoyed such immunity, since those assistants would
normally be drawn from the permanent mission of the
sending State or from the staff of its Ministry of Foreign
Affairs.
50. Naturally, the administrative and technical staff and
the service staff of the special mission would only enjoy
functional immunity, in accordance with other articles of
the draft.
51. For those reasons, he accepted article 26 in its present
form for the purposes of regular special missions.
52. There was also the question of government officials
sent on missions abroad, who, according to one writer,
were apparently treated as ordinary aliens visiting the
receiving State. What that writer said was:

"Neither the International Law Commission nor
publicists have dealt with the question of the status of
the various officials of government administrations who
go abroad on mission. The practice of States provides
us with hardly any information either. In our opinion,
this is due to the fact that it is unnecessary to treat them
differently from any other alien on the territory of the
State."6

53. Perhaps the Commission should adopt language
which excluded from the scope of the immunity from juris-
diction government officials travelling abroad who did not
represent their State. That would allay the doubts of those
members who wanted to restrict the scope of immunities.

54. The CHAIRMAN, speaking as a member of the
Commission, said that he would have no difficulty in sup-
porting the provisions of article 26 if they were to apply
only to persons who should be treated as diplomats. It
would be perfectly logical to give to those persons the
same privileges as diplomats in respect of immunity from
jurisdiction. The real problem, however, was to determine
who those persons were.

55. Mr. BARTOS", Special Rapporteur, said that the
most important question had been raised by Mr. Nagendra
Singh, that of the distinction that could be drawn between
different categories of special mission. It was extremely
difficult to classify special missions in clearly defined cate-
gories, or even to distinguish political missions from tech-
nical special missions. Special missions seemingly of the
most technical character, for example a mission for scien-
tific co-operation or a mission sent to negotiate access for
a landlocked State to a port in a foreign State, often had
very delicate political aspects. Even the performance of
such a matter-of-fact and apparently harmless task as the
opening of an ice-bound river, could, in certain circum-
stances, lead to a lot of injured feelings.
56. Even special missions of an identical character were
liable to be treated differently according to circumstances
or according to the state of political relations and the
degree of friendship between the countries concerned.

6 Research in International Law, "I, Diplomatic Privileges and
Immunities"; Supplement to the American Journal of International
Law, vol. 26, 1932, p. 99.

a P. Cahier, Le droit diplomatique contemporain, Geneva, 1962,
pp. 371 and 372.
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Between friendly States, full privileges and immunities
were unnecessary and no difficulty could arise, whereas
between States whose relations were strained, even the
grant of full privileges and immunities would not always
prevent disputes. Consequently, the establishment of
clearly defined categories would not always help much.
57. Moreover, under the terms of article \1 ter of the
draft, States could introduce distinctions, by mutual
agreement, in the extent of the facilities, privileges and
immunities granted to special missions, having regard to
their nature and requirements.
58. In reply to Mr. Ustor, he would point out that as
early as 1964 he had noticed that Professor Philippe Cahier
did not seem to be fully aware that such things as special
missions existed, and in fact they did hardly exist until after
the Second World War. It was because their use and num-
bers were steadily increasing that the Commission and the
General Assembly had decided to add a draft on special
missions to the draft convention on diplomatic relations
and that the 1961 Vienna Conference had requested a
supplementary study on that question. He did not think
that the members of special missions had ever been re-
garded as ordinary aliens; they were at least regarded as
distinguished foreigners and treated with particular re-
spect, if not as diplomats in the strict sense.

59. He was still convinced that immunity from criminal
jurisdiction, as provided for in article 26, paragraph 1,
was indispensable. As to whether that immunity should
be limited to acts performed in the exercise of the mission's
functions, it was very difficult to determine whether an act
was a part of such functions or not. If a member of a
special mission entered into relations with citizens of the
receiving State and tried to obtain information from them
that was directly related to the work of the special mission,
should such actions be considered as part of the functions
of the special mission or as attempted espionage ?

60. If, as Mr. Tammes wished, the Convention on Con-
sular Relations were taken as a model in that respect, it
should be remembered that that Convention prescribed a
minimum number of privileges and immunities and allowed
for the possibility of derogations to extend them. Many
States made use of that possibility in their mutual rela-
tions. For example, the USSR and the United States had
concluded an arrangement whereby both States granted
the broadest immunities even to service staff and even to
locally-recruited staff. The Convention on Consular Rela-
tions was the result of numerous compromises between
the conflicting demands of various groups of countries:
the developing countries in particular had been less willing
to grant broad privileges and immunities to consular offi-
cers than to diplomats. If, in the case of special missions,
the Commission limited immunity from criminal juris-
diction to acts performed in the exercise of their functions,
that rule would lead to many difficulties in practice.

61. With respect to immunity from civil and adminis-
trative jurisdiction, as a general rule the members of
special missions did not insist on that immunity, which was
granted to diplomatic agents under article 31 of the Vienna
Convention on Diplomatic Relations. After all, even a
special mission which lasted a long time was essentially
only a visitor in the receiving country. In his opinion,

protection against measures of execution, such as that
provided in the Vienna Convention, was more important
for members of special missions. On that point he shared
Mr. Ago's view. Moreover, the 1961 Vienna Conference,
in one of its resolutions, had recommended that sending
States should do their best to facilitate the administration
of justice in the receiving State.7

62. He fully understood Mr. Alb6nico's misgivings.
According to the Anglo-American system, which had also
been adopted in Latin America, municipal courts judged
only acts committed in the territory under their jurisdic-
tion, which was not the case in continental Europe.
63. In reply to the Chairman's comments, he said that
article 32 defined the status of the administrative and
technical staff of the special mission. For that staff, he was
not averse to the idea of limiting immunities to acts per-
formed in the exercise of their functions, which was what
many States wished. That would, however, involve some
danger, because, as Mr. Amado had observed at previous
sessions, such subordinate staff sometimes knew more
secrets than a second or third secretary of embassy and
should consequently be covered by complete immunity
from criminal jurisdiction.
64. The Commission could refer article 26 to the Draft-
ing Committee and ask it to consider whether, in para-
graph 2, immunity from civil and administrative jurisdic-
tion should be limited to acts performed in the exercise
of the special mission's functions or, to put it more expli-
citly, to acts performed in the exercise of its functions and
in connexion with the exercise of its functions.

65. Mr. USTOR pointed out that the passage which he
had quoted referred to government officials travelling
abroad but not on a special mission. Elsewhere in his book,
Mr. Cahier had dealt with special missions and had stres-
sed the need to grant members of such missions personal
inviolability and certain other privileges.

66. The CHAIRMAN said that in view of the great
variety of special missions, two problems arose. The first
was to determine what constituted a special mission for
the puposes of the draft articles; the second was to deter-
mine what persons were to benefit from the provisions of
article 26. There could be no doubt that some of the con-
cern expressed by Governments in their comments had
arisen from the fact that the Commission itself was not
clear as to which persons would be covered by article 26
and article 32 respectively.
67. In the circumstances, members were bound to have
some reservations on article 26 until the Commission came
to a decision on the question of the various categories of
special missions and on the subject of definitions.

68. Mr. BARTOS, Special Rapporteur, recalled that in
his first report he had proposed denning diplomatic staff by
stating that it included advisers, experts and secretaries;8

that definition, which had been borrowed from the Con-
vention on the Privileges and Immunities of the United

7 See United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 90, resolution II.

8 Yearbook of the International Law Commission, 1964, vol. II,
p. 93, paragraph (3) of commentary to article 6.
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Nations, had the advantage of preventing any confusion
between the ranks of officials in the diplomatic service,
which was an internal matter for each State. It might
perhaps be advisable to return to that definition, for the
term "diplomatic staff" was very vague.

69. The CHAIRMAN said that, if there were no objec-
tions, he would consider that the Commission agreed to
refer article 26 to the Drafting Committee for consider-
ation in the light of the discussion, as proposed by the
Special Rapporteur.

// was so agreed.9

Organization of Future Work
[Item 6 of the agenda]

70. The CHAIRMAN said that one of the problems
with which the Commission would have to deal in the
organization of its future work was the appointment of a
new Special Rapporteur for the topic "Succession of
States and Governments," to replace Mr. Lachs, the
former Special Rapporteur, who had since been elected a
Judge of the International Court of Justice.
71. He had availed himself of Mr. Lachs's recent visit to
discuss with him the topic of the succession of States and
Governments. Mr. Lachs had expressed the view, which
he had authorized him (the Chairman) to communicate
to the Commission, that it would be practicable and
probably helpful, as a first step, to treat as a separate topic
the question of the succession of States and Governments
with respect to treaties and, if desired, to appoint a separ-
ate special rapporteur for that question. He invited the
Commission to reflect on that possibility so that members
could give their views when the Commission came to
examine the programme of its future work at a forth-
coming meeting.

The meeting rose at 1 p.m.

9 For resumption of discussion, see 933rd meeting, paras. 2-13.

1. The CHAIRMAN said the Commission greatly
appreciated the contribution made by the participants
to the success of the Third Seminar on International Law.
Members of the Commission who had given lectures
during the Seminar had all been impressed by the high
level of the debates and had been gratified at the results
achieved. He wished particularly to thank Mr. Raton for
all the work done in making the arrangements for the
Seminar, which had substantially contributed to its
success.

2. Mr. RATON (Secretariat), thanking the Chairman
for his kind words, said it had been a pleasure for him
to carry out his duties in connexion with the organization
of the International Law Seminar, which would not
exist were it not for the Commission and its valuable
support. He wished in particular to thank Mr. Ago,
Mr. Bartos, Mr. Reuter, Mr. Tammes, Mr. Tsuruoka,
Mr. Ustor, Mr. Yasseen and Sir Humphrey Waldock,
from whose lectures those participating in the Seminar
had derived such great benefit. He was glad to learn
that Mr. Eustathiades and Mr. Castafieda had promised
to lecture next year. He also wished to express his satis-
faction with the work done by those participating in the
Seminar; they had shown great diligence and had followed
the course with close attention. He hoped that those
Governments which had granted scholarships would
show the same generosity next year and that other
Governments would not forget to translate words into
deeds and thereby enable nationals of the developing
countries to take part in the Commission's work and
profit from its wealth of learning.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

ARTICLE 27 (Waiver of immunity) [41]

918th MEETING

Friday, 9 June 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK
Present: Mr. Ago, Mr. Alb6nico, Mr. BartoS, Mr.

Castafieda, Mr. Castren, Mr. Ignacio-Pinto, Mr. Jimenez
de Arechaga, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Tammes, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

3.

Other Business

(resumed from the 903rd meeting)

[Item 8 of the agenda]

THIRD SEMINAR ON INTERNATIONAL LAW

(resumed from the 903rd meeting)

Article 27

Waiver of immunity
[411

1. The immunity from jurisdiction of the head and members of
the special mission, of the members of its staff and of the members
of their families, may be waived by the sending State.

2. Waiver must always be express.

3. The initiation of proceedings by one of the persons referred
to in paragraph 1 of this article shall preclude him from invoking
immunity from jurisdiction in respect of any counter-claim directly
connected with the principal claim.

4. Waiver of immunity from jurisdiction in respect of civil or
administrative proceedings shall not be held to imply waiver of
immunity in respect of the execution of the judgement, for which
a separate waiver shall be necessary.

4. The CHAIRMAN invited the Commission to consider
article 27, the Special Rapporteur's proposals for which
were contained in paragraph 4 of the section on that
article in his fourth report (A/CN.4/194/Add.2) and in
his additional comments in document A/CN.4/194/Add.4.
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5. Mr. BARTOS, Special Rapporteur, said that the
underlying idea of article 27 was the possibility for the
sending State of waiving immunity from jurisdiction,
an immunity which was granted not to the persons
concerned but to the State as such. Waiver must be
express.

6. Few comments had been received from governments.
That by the Government of Israel related to form and
had become less important since the Drafting Committee
had decided to change the terminology used to designate
the persons forming part of the special mission.

7. The Chilean Government's suggestion regarding the
placing of the article was a matter connected with the
arrangement of the draft and it would therefore be
considered later.

8. Mr. Reuter had suggested to him that the article
should include an additional provision permitting the
sending State to waive immunity from jurisdiction in
advance. The intention of such a provision, which was
flexible, was to cover certain missions for which immunity
from jurisdiction was unnecessary. The Commission
might therefore consider adopting such a provision, which
did not appear in the corresponding article of the Vienna
Convention on Diplomatic Relations.
9. The other rules in article 27 were taken from article 32
of that Convention.

10. Mr. JIMENEZ de ARfiCHAGA proposed an
amendment to article 27 which, he hoped, would reconcile
the divergent views which had been expressed in the
Commission on the subject of privileges and immunities.
His amendment was to add after paragraph 1, a further
paragraph to read: "The sending State shall waive the
immunity specified in paragraph 1 in respect of civil
claims of persons in the receiving State, when this can be
done without impeding the performance of the functions
of the special mission". That wording was taken from
resolution II adopted by the 1961 Vienna Conference
which had adopted the Vienna Convention on Diplomatic
Relations.1

11. The addition of a clause of that type would strengthen
the functional aspects of the draft articles, while leaving
the sending State in control of the situation.

12. Mr. CASTR£N said that, in general, he accepted
the text of article 27. He would, however, suggest that
the words "and of the members of their families" in para-
graph 1 be deleted, since there was another draft article—
article 35—entitled "Members of the family" which con-
tained a reference to articles 24 to 31 in connexion with
privileges and immunities. The words "and of the
members of their families" did not appear in the correspon-
ding article in the Vienna Convention.

13. It was possible that he might have something to say
later on the amendments proposed by Mr. Reuter and
Mr. Jimenez de Arechaga.

14. Mr. TAMMES said he strongly supported the
amendment proposed by Mr. Jim6nez de Arechaga.

15. In its debate on article 24 and 25, the Commission
had discussed possible ways of bridging the gap between
the restrictive tendencies expressed in government
comments and the protective tendencies of the draft
articles. It was significant that the Governments which
had expressed opposition to the philosophy of the draft
articles included those of States great and small, old and
new, developed and developing and represented different
social and economic systems.

16. One of the possible means of bridging the gap would
be to limit the number of persons to whom privileges
and immunities would normally apply. Another was
offered by the proposal by Mr. Jim6nez de Arechaga to
amend article 27, a proposal which was based upon the
language of a recommendation unanimously adopted
by the 1961 Vienna Conference. That Conference enjoyed
a high authority and the very strong language which it
had used in resolution II could be taken as expressing
world legal opinion in the matter.

17. The proposed amendment would make the whole
system of immunities less rigid and would introduce
a rather more compulsory element into the practice of
waiver.

18. It was important to remember that waiver of
immunity was standard practice in international organiz-
ations. In the case of United Nations officials, the relevant
provision was contained in section 20 of the Convention
on the Privileges and Immunities of the United Nations,
adopted by General Assembly resolution on 13 February
1946, which read:

"Privileges and immunities are granted to officials
in the interests of the United Nations and not for the
personal benefit of the individuals themselves. The
Secretary-General shall have the right and the duty to
waive the immunity of any official in any case where,
in his opinion, the immunity would impede the course
of justice and can be waived without prejudice to the
interests of the United Nations. In the case of the
Secretary-General, the Security Council shall have the
right to waive immunity. "2

19. A similar clause was to be found in a great many
treaties relating to the privileges of international organiz-
ations and their officials, in particular the agreements
between certain organizations and the host countries
regarding the headquarters of those organizations.

20. Lastly, he would ask the Special Rapporteur whether
it might not be possible to extend the system of waiver
to personal inviolability, dealt with in article 24, and to
the giving of evidence, dealt with in article 26, paragraph 3.
From the technical point of view, waiver normally applied
to immunity of jurisdiction, but the possibility should
perhaps be considered of extending it to questions of
inviolability and the giving of evidence, as was done in
article 45 of the 1963 Vienna Convention on Consular
Relations. He was not, of course, suggesting that there
was an analogy between special missions and consulates,
but merely drawing attention to a legal technique that
might prove useful in connexion with article 27.

1 United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 90. 2 United Nations, Treaty Series, vol. 1, p. 26.
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21. Mr. KEARNEY said he also strongly supported the
proposal by Mr. Jimenez de Arechaga, which would
provide an acceptable means of reconciling the different
views expressed in the Commission on the extent of
privileges and immunities. The adoption of that proposal
would make the whole set of articles much more attractive
to States in general; if the draft were overloaded with
privileges for special missions and their staff, it was
unlikely to be accepted by Governments.

22. Mr. USHAKOV, referring to Mr. Reuter's proposal,3

pointed out that the possibility of waiving immunity in
advance was implied in the existing text of paragraph 1.
23. With regard to Mr. Jimenez de Arechaga's proposal,
he thought that, however much one might discuss what
privileges and immunities should be granted, it was
impossible to change the meaning of article 27 without
altering the contents of article 26. If it were decided to
provide in article 26 for minor or functional immunity,
the Commission must say so explicitly. But it was com-
pletely illogical to extend the immunities in article 26
and to provide in article 27 that the State would waive
them.

24. Article 27 should therefore be retained as it stood.
It enunciated the rule of the sovereignty of the State,
which was well-established in modern international
law: the immunity was accorded to the State and only
the State could waive it.

25. Mr. BARTOS, Special Rapporteur, said he wished
first to point out to Mr. Castren that paragraph 1 of
article 32 of the Vienna Convention—in which, it was
true, the phrase "and of the members of their families"
did not appear—referred to article 37, which began with
the words "The members of the family of a diplomatic
agent... shall...enjoy the privileges and immunities specified
in articles 29 to 36". The Commission could also use the
cross-reference method, of course, but it seemed to be
falling out of favour in modern drafting.
26. The idea underlying Mr. Jimenez de Arechaga's
amendment was contained in resolution II of the 1961
Vienna Conference. He agreed with Mr. Ushakov that
that amendment raised a question of substance which
should be dealt with in article 26. Article 26 could limit
immunity from jurisdiction to acts performed in the
exercise of functions, but it was not possible to provide
for immunity and then immediately afterwards call
upon States to waive it. The sending State might have
reasons such as fear of publicity from which its dignity
would suffer, for preferring that a case should not be
brought before the courts of the receiving State, but in
that case it would try to reach a compromise. That was
the meaning of resolution II of the Vienna Conference,
which recommended that the sending State should waive
immunity or use its best endeavours to bring about a
just settlement of the claim.

27. The provision of the Convention on the Privileges
and Immunities of the United Nations to which Mr.
Tammes had referred was to be applied by the Secretary-
General and was concerned only with the organization's

8 See paragraph 8.

officials; in no circumstances could the Secretary-General
waive the immunity of members of delegations. He did
not think that the Commission could adopt a United
Nations disciplinary rule and require States to apply
it to their representatives. Resolution II of the 1961
Vienna Conference might and in fact did have some
authority even with regard to special missions, but it
contained merely a recommendation, not a rule binding
on States. Of course, at large conferences and even at the
United Nations—for example at United Nations Head-
quarters in New York—the receiving State could convey
a warning to delegations through the Secretary-General.
For the members of special missions, however, there
was no need for such a procedure, since the receiving
State could declare the person non grata or not accep-
table.

28. Mr. Tammes had also suggested that for the purpose
of immunity from jurisdiction, members of special
missions should be treated on the same footing as con-
sular officers, but leaving aside the question whether that
assimilation would be justified, he must point out that,
generally speaking, the Commission had decided to take
the Vienna Convention on Diplomatic Relations as the
model for its draft.

29. His reply to Mr. Tammes' comments also applied
to those by Mr. Kearney. The Commission should try
to find a balance and adopt a practical approach. The
big States always had adequate safeguards because of
their power; their ordinary citizens were sometimes
better protected than the officials of smaller States. It
was particularly the small and medium-sized States which
needed the safeguards provided in the draft. The problem
was a very real one.

30. He acknowledged the force of Mr. Ushakov's
arguments, and accordingly withdrew his support for
Mr. Reuter's suggestion. States would have other means
of waiving or limiting privileges and immunities, such
as that provided in article 17 ter.

31. He therefore considered that article 27 should be
retained and that it could be referred to the Drafting
Committee for final editing.

32. Mr. NAGENDRA SINGH said he agreed with
Mr. Ushakov that there would be some contradiction
between the amendment proposed by Mr. Jimenez
de Ar6chaga and the wording used in the present text
of the article. Consideration should therefore be given to
the possibility of diluting the language of the proposed
amendment, and couching it in the form of a recommend-
ation rather than a mandatory rule.

33. Mr. CASTRfiN said that, though he concurred
with the Special Rapporteur with regard to the substance,
he still thought that the reference to "members of their
families", in article 27, was ill-advised. Since the situation
of members of the family was not dealt with until article 35
and since that category of persons had not been mentioned
in any of the preceding articles, even in article 26, it was
illogical to mention it in article 27. The Vienna Con-
vention on Diplomatic Relations contained a drafting
error in that respect which the Commission was not
obliged to repeat.
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34. Mr. AGO, commenting on Mr. Jim6nez de
Arechaga's proposal, suggested that the Commission
should adopt, in addition to its draft articles, a resolution
containing a recommendation modelled on that contained
in resolution II of the 1961 Vienna Conference. A reso-
lution of that kind might serve a useful purpose and dispel
the misgivings of certain Governments. On the other
hand, he would be reluctant to see such a recommendation
incorporated in a draft article, for articles could state
rights or obligations, but not make recommendations.
And the Commission could not make that recommendation
an actual obligation to waive the privileges and amenities
provided for in the preceding articles, since that would
mean contradicting itself.

35. The CHAIRMAN, speaking as a member of the
Commission, said that Mr. Ago's suggestion would
provide a useful solution if the Commission definitely
rejected Mr. Jim6nez de Ardchaga's amendment.
36. He was not very convinced by some of the technical
objections put forward against that amendment. For
instance, the waiver provisions of the Convention on the
Privileges and Immunities of the United Nations which
related to representatives were very similar to those which
related to international officials. Section 14, which was
part of article IV, dealing with the representatives of
Member States, was couched in similar terms to section 20
and specified that "a Member not only has the right but
is under a duty to waive the immunity of its representative
in any case where in the opinion of the Member the
immunity would impede the course of justice, and it can
be waived without prejudice to the purpose for which the
immunity is accorded".4

37. When the Commission came to deal with the topic
of relations between States and intergovernmental
organizations, it would no doubt find that there was a
considerable number of international organizations for
which similar provisions existed on the waiver of immunity
of representatives of Member States. It was for the Com-
mission to decide whether it wished to equate special
missions with permanent diplomatic missions and adopt
the same approach as the 1961 Vienna Conference, or
whether it wished to treat members of special missions in
a manner closer to the system in force for representatives
of States to international organizations.

38. Mr. BARTOS, Special Rapporteur, said he agreed
with Mr. Ago. The Drafting Committee, in dealing with
article 27, could consider the possibility of drawing up
a recommendation on the lines of that contained in
resolution II of the 1961 Vienna Conference. At the same
time, he must point out that resolution II offered States
two alternatives: they could either waive immunity or use
their best endeavours to bring about a just settlement. The
Commission could not just choose one of those alternatives.

39. Mr. JIMENEZ de ARECHAGA said that it was
not the practice of the Commission to adopt resolutions:
its duty was to codify international law and to contribute
to its progressive development, not to make recommen-
dations to States like the one suggested.

40. The system embodied in the 1961 Vienna Convention
on Diplomatic Relations and in resolution II had been
adopted with the needs of permanent diplomatic missions
in mind. Special missions needed a different system which
would impose on the sending State the legal obligation
to waive immunity in certain circumstances.
41. He was not impressed by the argument that in some
cases the threat to expose in court details of the private
life of an official might be detrimental to the interests of
the sending State; should that in fact happen, it was
always open to the sending State not to waive the immunity
of the official.
42. Under his amendment, the sending State would
always retain control of the situation. The experience
acquired with the operation of the Convention on the
Privileges and Immunities of the United Nations had
shown the great usefulness in practice of placing a duty
to waive the immunity on the authority that controlled
the official; the existence of that duty gave that authority
great powers of persuasion over the official, and was
used to serve the ends of justice and the prompt settlement
of claims.
43. He was prepared to substitute for the wording he
had proposed a wording on the lines of the second sentence
of section 14 of the Convention on the Privileges and
Immunities of the United Nations.

44. Mr. USHAKOV asked Mr. Jimenez de Arechaga
who, in his opinion, was to judge that waiver of immunity
would not hamper the special mission in the performance
of its functions. If it was to be the sending State, such a
provision would add nothing new to the article; if it
was to be the receiving State or the two States together,
the position was quite different.

45. Mr. JIMENEZ de ARECHAGA replied that the
decision would rest with the sending State.

46. The CHAIRMAN, speaking as a member of the
Commission, said that the United Kingdom practice
illustrated the fact that both the sending State and the
receiving State had possibilities of action in the matter.
The usual approach was to suggest to the authorities of
the sending State that they should either waive the immu-
nity or make arrangements for a confidential arbitration
of the claim; if the sending State did not adopt either of
those two courses, the receiving State would declare the
official concerned persona non grata.
47. Speaking as Chairman, he suggested that article 27
be referred to the Drafting Committee for consideration
in the light of the discussion.

It was so agreed.5

Mr. Ustor, Second Vice-Chairman, took the Chair.

ARTICLE 28 (Exemption from social security legislation) [32]

48. Article 28 [32]

Exemption from social security legislation

1. The head and members of the special mission and the mem-
bers of its staff shall be exempt, while in the territory of the

4 United Nations, Treaty Series, vol. 1, p. 22. 5 For resumption of discussion, see 933rd meeting, paras. 14-56.
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receiving State for the purpose of carrying out the tasks of the
special mission, from the social security provisions of that State.

2. The provisions of paragraph 1 of this article shall not apply:
(a) To nationals or permanent residents of the receiving State

regardless of the position they may hold in the special mission;
(b) To locally recruited temporary staff of the special mission,

irrespective of nationality.
3. The head and members of the special mission and the mem-

bers of its staff who employ persons to whom the exemption
provided for in paragraph 1 of this article does not apply shall
observe the obligations which the social security provisions of
the receiving State impose upon employers.

49. The CHAIRMAN invited the Commission to con-
sider article 28, the Special Rapporteur's proposals for
which were contained in paragraph 7 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

50. Mr. BARTOS, Special Rapporteur, said that
article 28 corresponded to article 33 of the Vienna Con-
vention on Diplomatic Relations. At the first reading,
the Commission had not considered it necessary to retain
paragraphs 4 and 5 since, on the whole, the system adopted
in the draft was favourable to derogations.
51. The Drafting Committee would deal with the question
of terminology raised in the comment by the Government
of Israel, in the light of the solutions contemplated for
other articles.
52. The United Kingdom Government proposed the
deletion of paragraph 2{a) which, in its opinion, over-
lapped with article 36. That question could be considered
by the Drafting Committee.
53. The Netherlands Government proposed the deletion
of the entire article; he thought that would be going too
far. The proposed rule was useful, since the members of
the special mission might fall ill or have an accident
during their stay in the receiving State.
54. The Chilean Government proposed that para-
graph 2(fl) be worded to read "To nationals or perma-
nent residents of the receiving State, unless the latter are
members of the diplomatic staff of the mission", a
wording which would radically alter that provision.
55. Lastly, the Greek Government requested that the
privileges and immunities granted by the article should
be restricted.

56. Mr. CASTREN said he approved of the provisions
contained in article 28 but wondered whether it really
served a useful purpose to retain in paragraph 1 the
phrase "while in the territory of the receiving State for
the purpose of carrying out the tasks of the special
mission ", since it was obvious that exemption from social
security legislation, like most of the privileges and
immunities, was granted for the duration of the stay of
the members of the special mission in the territory of
the receiving State. No corresponding phrase was to be
found in article 33 of the Vienna Convention on Diplo-
matic Relations.

57. Mr. JIMENEZ de ARECHAGA asked why
articles 23, 28 and 34 referred to members of the staff

of a special mission whereas articles 25 and 26 referred to
members of its diplomatic staff. If the difference was
inadvertent, it would be preferable to use the same
expression throughout.

58. There might be a case for inserting a provision on
the lines of the one included in the two Vienna Con-
ventions allowing for voluntary participation in social
security arrangements of the receiving State.

59. Mr. BARTOS, Special Rapporteur, said that the
Drafting Committee had decided to replace the words
"the head and members of the special mission and the
members of its staff" by "the representatives on the
special mission and the members of its diplomatic staff".
Social security legislation was applicable to everyone,
and the exemption provided for in article 28 was not a
privilege reserved exclusively for diplomatists; it should
extend to all members of the special mission, subject
to the provisions of paragraph 2.
60. If the Commission agreed with Mr. Jimenez de
Areehaga, he saw no objection to adding a provision
analogous to that of article 33, paragraph 4, of the
Vienna Convention on Diplomatic Relations, to the
effect that the exemption provided for in paragraph 1
did not preclude voluntary participation in the social
security system of the receiving State. If the Commission
saw fit it could also add the text of article 33, paragraph 5,
of the Vienna Convention.
61. With regard to the phrase mentioned by Mr. Castre"n,
while he did not regard it as entirely superfluous, he could
agree to its deletion in order to bring the text into line
with that of article 33 of the Vienna Convention.

62. Mr. RAMANGASOAVINA said that article 28
raised no difficulty; it was normal that the members of
a special mission should not participate in the social
security system of the receiving State, since such parti-
cipation involved not only paying contributions but also
receiving benefits. The text of the article was sufficiently
clear; it definitely stated that the exemption applied to
all the members of the mission, including service staff,
but that the system became applicable to them as soon
as they left the special mission, if they remained in the
territory of the receiving State.

63. There was no reason why the Commission should
add to the article paragraphs 4 and 5 of article 33 of the
Vienna Convention on Diplomatic Relations, since those
two paragraphs referred to persons permanently resident
in the receiving State.

64. Mr. CASTANEDA said that on the whole he
approved of article 28. He saw no need to mention
"private servants", as was done in paragraph 2 of
article 33 of the Vienna Convention, since what was
involved there was an exception, and the Commission
had to establish a general rule.

65. The Commission might perhaps provide, as was
done in article 33, paragraph 4, of the Vienna Con-
vention, for voluntary participation of the members of
special missions in the social security system of the
receiving State, but it seemed superfluous to add para-
graph 5 of article 33, since it was obvious that the States
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concerned could conclude bilateral or multilateral
agreements concerning social security.

66. Mr. ALBONICO asked whether article 28 referred
only to social security legislation or to all labour legislation
including laws about contracts and benefits.

67. Mr. BARTOS, Special Rapporteur, said that the
States that ratified the convention on special missions
would be members of the International Labour Organi-
sation and, as such, would be bound to extend the
benefits of the social security system to any person
working in their territory. The conventions concluded
under the auspices of the International Labour Organi-
sation formed what might be termed a body of inter-
national legislation, and the Commission had provided
in its draft articles on the law of treaties that States could
not derogate from general international law.

68. Mr. ALB6NICO said that he was not satisfied with
the Special Rapporteur's reply; article 28 should apply
to all the labour legislation of the receiving State.

69. Mr. BARTOS, Special Rapporteur, pointed out
that the International Labour Office did not confine
itself to the study of labour legislation; about a third
of its activities were devoted to social security problems.

70. Mr. AGO emphasized that article 28 referred
exclusively to social security legislation; labour legislation
was not mentioned. Paragraph 1 provided for exemption
from social security provisions and paragraph 2 provided
for an exception to that exemption, in other words,
for the application of the social security system of the
receiving State to certain members of special missions.

71. Mr. BARTOS, Special Rapporteur, said that the
purpose of the Chilean Government's proposal was to
exempt all members of the special mission, even if they
were nationals of the receiving State, from social security
provisions.

72. The CHAIRMAN, speaking as a member of the
Commission, said that the corresponding provisions in
the Vienna Conventions were clearly confined to social
security legislation; they contained no special provisions
concerning labour legislation in general.

73. Mr. CASTANEDA said he thought that Mr.
Albonico's observation was calculated to bring out more
clearly the obligation on special missions to respect
certain rules of labour legislation.

74. Mr. JIMENEZ de ARECHAGA said that it was
probably unnecessary to extend the scope of article 28
so as to include labour legislation in general because of
the provision in article 40, paragraph 1, concerning the
obligation to respect the laws and regulations of the
receiving State.

75. Mr. ALB6NICO said that he did not wish to press
his point, but wished the Commission to realize that a
national of the receiving State or a person permanently
resident there, if employed in a special mission, must
respect the labour legislation of the country. He could not

be treated on a different footing from persons employed
elsewhere.

76. Mr. AGO said he considered that the provisions
of article 28 met all the points raised by members of the
Commission. When the special mission employed a
national of the receiving State, the question of the labour
legislation to be applied must be settled on the basis
of the rules of private international law. Normally,
such labour relationships were governed by local law.
On the other hand, the laws of the sending State would
apply in the case of labour relationships established in
that State between the sending State and its nationals.
But, even in the case of relationships governed by foreign
law, the question of compliance with local social security
laws might arise, as it could be considered a matter of
public order. That was why provision had had to be
made in article 28 for exemption.

77. Mr. BARTOS, Special Rapporteur, said that the
Chilean Government had proposed amending para-
graph 2(a) to open with the words "... to nationals of
the receiving State or aliens domiciled there".* The Com-
mission had preferred the wording "or permanent
residents", for the Vienna Conference on Diplomatic
Relations had drawn a distinction between domicile,
which could be temporary, and permanent residence.

78. For the end of paragraph 2 (a) the Chilean Govern-
ment had proposed the wording "unless the latter are
members of the diplomatic staff of the mission", but he
preferred the wording of the Vienna Convention, which
had been used in article 28, as it seemed less restrictive.

79. Mr. ALB6NICO said he considered that paragraph 2
should also apply to nationals of the sending State
resident in the receiving State.

80. Mr. TAMMES said that article 28 was acceptable.

81. The CHAIRMAN suggested that article 28 be
referred to the Drafting Committee.

// was so agreed.6

The meeting rose at 1 p.m.

* Literal translation. The English translation of the Chilean
Government's proposal in document A/CN.4/193/Add.l already
uses the expression "permanent residents" adopted at the Vienna
Conference (see para. 54 above).

6 For resumption of discussion, see 933rd meeting, paras. 57-62.
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Special Missions

(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 29 (Exemption from dues and taxes) [33]

1. Article 29

Exemption from dues and taxes

[33]

The head and members of the special mission and the members
of its diplomatic staff shall be exempt from all dues and taxes,
national, regional or municipal, in the receiving State on all income
attaching to their functions with the special mission and in
respect of all acts performed for the purposes of the special
mission.

2. The CHAIRMAN invited the Commission to con-
sider article 29, the Special Rapporteur's proposals for
which were contained in paragraph 10 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

3. Mr. BARTOS, Special Rapporteur, said that article 29
accorded special missions only strictly limited immunity.
The basic purpose of the article was to grant members
of the special mission and members of its diplomatic
staff exemption only from dues and taxes on income
attaching to their functions with the special mission, and
not from dues and taxes on private income having its
source in the receiving State or from taxes on capital
levied on investments in commercial undertakings in
the receiving State.
4. Few objections had been made to the article. The
Government of Israel had submitted a comment con-
cerning the extension of the exemption to the entire
staff. The Commission could take a decision on that
comment when it came to consider article 32.
5. The United Kingdom Government asked that the
article should go into more detail, for as it stood, it might
be construed as exempting from stamp duty cheques,
receipts, etc., given by the head, members and diplomatic
staff of a special mission in the course of their duties,
which was contrary to the Stamp Act. It had certainly
not been his intention to give such scope to the exemption
provided for in article 29 and in that way to facilitate a
kind of tax fraud. Similarly, with respect to the United
Kingdom Government's comment on a mission sent to
promote the export trade of the sending State, he had
never contemplated exempting persons who derived
profits from activities of that kind. The wording of
article 29 should therefore be amended to allay the
United Kingdom's fears on those various points. What
the article was directed to was official acts performed
by the special mission, certificates issued by it, certain
receipts, etc., but not any activity of the kind mentioned
by the United Kingdom Government.

6. The United States Government recommended the
amendment or deletion of the final phrase, "and in
respect of all acts performed for the purposes of the
special mission", while the Greek Government asked

that the privileges and immunities generally of the special
mission should be restricted. Neither had suggested
extending the immunity provided in article 29 or including
the list of exceptions provided for in article 34 of the
Vienna Convention on Diplomatic Relations. After due
reflection, he was agreeable to deleting the final phrase,
for the article was concerned not with personal exemptions
for members of the mission but with the exemption of the
special mission. Its deletion would represent a further
restriction on that exemption, which was already very
limited.

7. Mr. KEARNEY said that by agreeing to drop the
concluding phrase "and in respect of all acts performed
for the purposes of the special mission", the Special
Rapporteur had disposed of one of the problems raised
by article 29. In connexion with such taxes as those on
meals and beverages, the question would arise whether
they fell under the heading of official entertainment
and should therefore be tax-free. If the final phrase were
not dropped, there would undoubtedly be difficulties,
because protocol officials would wish to be liberal with
respect to the tax exemption of members of special
missions, while Treasury officials would instinctively
take a restrictive attitude.
8. With regard to the remainder of the article, he had
doubts as to the workability of the general formula it
embodied. In his opinion, the Commission should
consider whether it would not be better to adopt a text
on the lines of article 34 of the 1961 Vienna Convention
on Diplomatic Relations.

9. Mr. CASTREN said he agreed with the United
Kingdom Government's comment that the exemption
given to the members and diplomatic staff of the special
mission was too wide and that it should apply only to
"emoluments or fees paid by the sending State or, so long
as the mission is for the governmental purposes of the
sending State, to emoluments or fees paid by other sources
in the sending State" (A/CN.4/188/Add.l). Another
possibility would be to adopt the wording used in the
Vienna Convention on Diplomatic Relations, but he
had not yet formed a definite opinion on that point.

10. He also agreed with the United Kingdom Govern-
ment that the commentary was not clear. The second
sentence in paragraph (2) could either be deleted, or
replaced by the following text: "Since the starting point
is different, it is no longer necessary to list, as in article 34
of the said Vienna Convention, the cases where there is
no exemption from dues and taxes".

11. Mr. NAGENDRA SINGH said that the Commission
had not intended in article 29 to give any wider tax
exemption than that granted to permanent missions by
article 34 of the 1961 Vienna Convention. Unfortunately,
it was possible to put a very broad interpretation on
article 29 as it stood, a possibility to which the United
Kingdom had drawn attention in its comments.
12. It should be specified that special missions were
obliged to pay the dues and taxes mentioned in article 34,
paragraphs (a) and (/), of the 1961 Vienna Convention,
since otherwise it might be open to doubt whether, in
fact, special missions were obliged to pay sales taxes
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on furniture purchased by them and registration dues
in respect of premises occupied by them.
13. Lastly, if the final phrase of the article were deleted,
there was no need to retain the word "dues"; if it was
only income tax that was intended, the words "dues and
taxes" should be replaced by the word "taxes".

14. Mr. REUTER said he too thought that the exemp-
tion granted was too wide. To restrict it, it could be
specified that the exemption applied to income attaching
"directly" to the functions of the special mission and to
all acts which were "principally" acts of the special
mission. That was one method.
15. The second method was that usually adopted by
the United Kingdom, namely, the enumerative method.
A list of immunities would be drawn up, mentioning
some of the most typical dues and taxes from which the
special mission was exempt, and the words "and other
similar taxes" would be added, so that any cases not
mentioned could be settled by analogy.

16. Mr. JIMENEZ de ARECHAGA said that the
attempt to adopt in article 29 a general formula intended
to be more restrictive than article 34 of the 1961 Vienna
Convention had not had the expected result, as was
clearly shown by the comments of the United Kingdom
and United States Governments. In particular, the
expression "all income attaching to their functions"
was at the same time both unduly restrictive and unduly
broad. It was unduly restrictive because it exempted only
the income, leaving outside the exemption taxes and dues
levied on sums other than income; and it was unduly
broad because, as pointed out by the United Kingdom
Government, there could be cases in which income was
taxable.

17. Deletion of the final phrase might have the effect
of enlarging the effect of the exemption, thereby intensify-
ing the discrepancy between the draft articles and the
1961 Vienna Convention.
18. The Commission should simply revert to the formula
already endorsed by two conferences of States; that
formula was to be found in article 34 of the 1961 Vienna
Convention and article 49 of the 1963 Vienna Convention.

19. Mr. BARTOS, Special Rapporteur, said he did not
share the opinion of Mr. Jimenez de Arechaga, for there
were two entirely different problems involved: permanent
diplomatic agents and consular officers had their legal
domicile in the receiving State, whereas members of
special missions were only there temporarily. Moreover,
members of special missions were not permitted to engage
in financial activities in the territory of the receiving State
and could not enjoy any immunity except exemption
from dues and taxes on the salaries and wages which
they received from the sending State.

20. Instead of stating in principle, like the two Vienna
Conventions, that members of the mission were exempt
from all dues and taxes with the exception of those
listed in the text, article 29 laid down the rule that the
only exemption enjoyed by members of the special
mission was exemption from dues and taxes on income
attaching to their functions. To ensure good international

relations, the sole purpose of a special mission should be
to carry out its task; it could therefore be granted only
the exemption provided for in article 29.
21. It was in order to prevent the activities objected to
by the United Kingdom Government from being included
among acts performed for purposes of the special mission
and in order to take into account the comment of the
United States Government that the text of the final
phrase was not clear, that he had suggested deleting the
words: "and in respect of all acts performed for the
purposes of the special mission". No exemption would
therefore be granted in respect of such acts, except by
way of agreement —financial agreement, double taxation
agreement, and so on. In practice, it sometimes happened
that the receiving State asked for a joint mission to visit
its territory, and paid all its expenses but that was an
exceptional case.

22. What the Commission had to do was not to draw
an analogy between the Vienna Conventions and article 29,
but starting from the situation governed by the Vienna
Convention, to reach a reasonable solution appropriate
for special missions.

23. The CHAIRMAN, speaking as a member of the
Commission, said that he agreed with Mr. Jimenez
de Arechaga. The United Kingdom Government was
correct in pointing out that, by dropping the list of
exceptions appearing in article 34, sub-paragraphs (a)
to (/), of the 1961 Vienna Convention, the Commission
had undoubtedly made article 29 of the draft on special
missions broader than that article.

24. Nor could the problem be solved by merely dropping
the concluding phrase. The expression "attaching to
their functions" would remain and it constituted the main
source of difficulty. If that general expression were
maintained, there was a risk that article 29 might be
construed as giving exemption from taxation which
exceeded the exemptions laid down in article 34 of the
Vienna Convention.
25. In the circumstances, he was in favour of adopting
a text on the lines of article 34 of the 1961 Vienna
Convention. The members of a special mission were in
a position which was not very different from that of
members of the permanent diplomatic mission of the
sending State, since they were in the receiving State not
because they so wished but in order to perform their
functions. Of course, inasmuch as special missions had
a temporary character, the field of operation of the
article on tax exemption would be limited, but since their
position was essentially the same as that of permanent
missions, there was no need to look for a different
phraseology.

26. Mr. JIMENEZ de ARECHAGA said that the
position of special missions undoubtedly justified giving
their members fewer privileges with respect to dues and
taxes than members of permanent missions, and such
had undoubtedly been the purpose of the Commission
in article 29. Because of the extreme complexity of tax
matters, however, the Commission had not achieved
that purpose and the deletion of the concluding phrase
would make the article even wider. The fact that article 29
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contained none of the exceptions specified in paragraphs (a)
to (J) of article 34 of the 1961 Vienna Convention could
be invoked as an argument to claim for members of
special missions exemption from indirect taxes and other
dues, taxes and charges specified in those paragraphs.
27. At its seventeenth session, the Commission had
discussed the question of the "possible inclusion of an
article on the lines of article 34 of the Vienna Convention
on Diplomatic Relations". The Special Rapporteur had
then indicated that he "was undecided whether exceptions
should be made in favour of members of special missions
or whether a provision like article 23 of his draft would
be better". He had gone on to say that "There was a
material difference between article 23, to paragraph 3
of which the Commission had made reservations, and
article 34 of the Vienna Convention on Diplomatic
Relations, which related only to the diplomatic agent.
As special missions stayed only temporarily in the territory
of the receiving State, the same considerations did not
apply".1

28. In response to the Special Rapporteur's request for
the views of members of the Commission, Mr. Tunkin
had stated that "a special mission, one dealing with
frontier problems, for example, might stay in a country
for as long as a year, and the question could then arise
whether its members were liable to taxation in the receiving
State. It might be wiser to insert a provision covering the
point on the basis of article 34 of the Vienna Convention
on Diplomatic Relations".2 The Special Rapporteur had
accepted that suggestion.3

29. The history of article 29 thus showed that it had
been prepared simply in order to deal with a case where
a special mission remained for a long period in the
receiving State and could be assimilated to a permanent
mission for purposes of taxation. It would therefore be
fully justifiable simply to adopt the text of article 34 of
the 1961 Vienna Convention.

30. Mr. NAGENDRA SINGH said that he could
accept a text similar to article 34 of the 1961 Vienna
Convention instead of the present text of article 29.
31. The proposed wording of article 29 did not cover
the exceptions envisaged in paragraphs (a), (e) and (/)
of article 34 of the 1961 Vienna Convention, but should be
construed as covering those specified in paragraphs (b), (c)
and (d) of that article, since, in order to define the
income subject to exemption, article 29 used the expression
"income attaching to their functions ".
32. In view of that situation, the adoption of article 29
as it stood, with the deletion of the concluding phrase,
could be interpreted as giving members of a special
mission a greater measure of tax exemption than members
of a permanent mission.

33. Mr. USHAKOV said that, even though the bene-
ficiary of the exemption under article 34 of the Vienna
Convention on Diplomatic Relations and article 29 of

1 Yearbook of the International Law Commission, 1965, vol. I,
808th meeting, para. 33.

2 Ibid. para. 34.
8 Ibid. para. 35.

the draft was the diplomatic agent or members of the
special mission, it was to the mission itself that the
immunity was granted. Consequently, the words "and in
respect of all acts performed for the purposes of the special
mission" were perfectly appropriate. However, as the
Special Rapporteur had pointed out, the wording of the
article was not particularly felicitous. Instead of saying
that the members of the special mission "shall be exempt
from all dues and taxes, national, regional or municipal...
on all income attaching to their functions...", it would
perhaps be better to keep to the solution adopted in the
Vienna Convention and to provide for exemption from all
dues and taxes other than those listed. In that case, para-
graphs (a), (b), (e) and (/) of article 34 of the Vienna
Convention could be incorporated in the draft and para-
graphs (c) and (d), which did not really concern special
missions, could be omitted.

34. Perhaps the Special Rapporteur could adopt for
article 29 the wording used in article 34 of the Vienna
Convention on Diplomatic Relations.

35. Mr. BARTOS, Special Rapporteur, said that
article 29 granted fewer privileges to members of special
missions than article 34 of the Vienna Convention gave
to diplomatic agents since, while article 34 of the Vienna
Convention provided for a general exemption from all
dues and taxes on income, including income received by
the diplomatic agent originating in the sending State,
article 29, with the amendment he had proposed, limited
the exemption strictly to income attaching to functions
with the special mission. The wording used in article 29
had already been adopted by the Commission at first
reading. If the Commission now wished to alter the
exemption provided for in article 29, it would have to
find some other formula than that used in article 34 of
the Vienna Convention, since the exceptions contained
in paragraphs (a) to (J) of that article were relevant only
in relation to the very broad exemption provided for
in the first paragraph. The problem, then, was not the
wording of the article but the concept of the system
defined in it.

36. Mr. CASTANEDA said that, in mixed economy
countries, where public authorities and private under-
takings worked closely together for the development
of foreign trade, it was sometimes very difficult to
distinguish between the objectives of the country as a
whole and those of the private sector, and between the
means which both employed. Say, for example, a country
of that kind sent to another country, to negotiate a trade
agreement, a special mission headed by the minister of
foreign trade and composed partly of permanent officials
and partly of representatives of the private sector, if
the latter conducted some commercial business in con-
nexion with the negotiations, that business could produce
profits which, in the terms of the article, would be literally
"income attaching to their functions with the special
mission" and, as such, exempt from all taxation to which
they would normally be subject in the receiving State.
37. He shared the Special Rapporteur's view regarding
the general concept of the article; it was obvious that a
rule which limited tax exemption to income attaching
to functions with the special mission was more restrictive
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than the rule embodied in article 34 of the Vienna
Convention, even with its exceptions.

38. However, there was nothing to prevent the two
ideas being combined. The final phrase could be deleted,
as the Special Rapporteur had proposed, and a sentence
added reproducing the exceptions listed in article 34 of
the Vienna Convention.

39. Mr. USHAKOV said he was afraid that the article
would be inadequate if the exemption from dues and
taxes was limited to "income" attaching to functions
with the special mission. In his opinion, the article should
apply not only to income but also to expenditure, in
other words, to purchases. It might therefore be better
to retain the final phrase, "in respect of all acts performed
for the purposes of the special mission", which had the
advantage of covering purchases as well as sales.

40. Mr. USTOR said that he understood the Special
Rapporteur's desire to grant members of special missions
fewer taxation privileges than members of a permanent
mission, on the ground that they would stay in the receiv-
ing State for only a short period. But special missions
sometimes stayed for a long time and any restriction of
tax exemption would not be in keeping with the articles
previously adopted by the Commission, in which special
missions had been equated with permanent missions in
respect of privileges.

41. The United Kingdom Government's comments were
not intended to restrict the taxation privileges of members
of special missions; the purpose of those comments had
been to point out that article 29 as it stood could have the
effect of giving special missions greater privileges than
permanent missions. The implication was that the United
Kingdom Government wished to place both types of
missions on an equal footing as far as tax exemption
was concerned.
42. If the Commission wished to limit tax exemption
exclusively to salaries and emoluments, the text of article 29
should be amended so as to make that position clear.
However, he himself would not favour a text which left
outside the scope of tax exemption such items as sales
tax and petrol tax, exemption from which was necessary
for the performance of the functions of the special
mission.

43. What he did favour was placing special missions on
an equal footing with permanent missions with regard
to taxation.

44. Mr. AGO said that the Commission had two alterna-
tives. Either it could place members of special missions
on exactly the same footing as members of permanent
missions in respect of taxation, and reproduce article 34
of the Vienna Convention almost in toto, but some held
that that would be going rather too far.

45. Or it could adopt the course intended by the Special
Rapporteur and give the members of special missions
fewer privileges than diplomatic missions. That intention
had, apparently, been misunderstood by some; perhaps
the term "income" gave rise to confusion. What the
Special Rapporteur had in fact meant to do was to exempt
from taxes the salaries and emoluments received by

members of the special mission in respect of their functions
with the special mission, and nothing more. If that was
the Commission's opinion, it would be better to say so
clearly and use some such wording as, for example:
"Members of the special mission shall be exempt from all
dues and taxes, national, regional or municipal, on
salaries and other emoluments received in respect of the
functions which they perform in the special mission".

46. In short, the Commission should either follow the
Vienna model or adopt as simple a formula as possible
and avoid the use of equivocal terms liable to bring up
questions relating to the purchase or sale of goods, for
questions of that kind had nothing to do with article 29.
Article 29 was concerned only with the tax exemption
granted to members of the special mission.

47. Mr. USHAKOV said that, like article 34 of the
Vienna Convention, article 29 provided for tax exemptions
to meet the needs of the special mission as such, even
though, according to the text of the articles, the exemptions
were granted to the members of the mission. The two
articles should be compared with article 23 of the Vienna
Convention and article 23 of the draft respectively, which
granted tax exemption to the mission itself, but only
in respect of the premises which it occupied. The wording
proposed by Mr. Ago, which would limit the exemption
to the salaries of members of the special mission, would
not be sufficient.

48. Mr. AGO said that the Commission should maintain
the distinction between exemptions granted to different
subjects which were the special mission, that was to say
the sending State, in respect of the premises, and the
members of the special mission in respect of what they
received in their personal capacity. In his view, article 29,
as at present worded, applied to the members of the
special mission and not to the special mission itself.

49. Mr. RAMANGASOAVINA said he agreed with
Mr. Ago's remarks when he had spoken the first time.
If the Commission reverted to the formula contained in
article 34 of the Vienna Convention, with its list of
exceptions, it would be indicating to members of special
missions several possibilities of personal gain, whereas
they ought to devote themselves wholly to the work of
the special mission. Article 29 should be read in con-
junction with article 42 which prohibited members of
special missions from practising for personal profit any
professional or commercial activity in the receiving State.

50. If it were amended on the lines proposed by Mr. Ago,
article 29 would be simple and clear and would avoid
comparisons which could only complicate the situation.

51. Mr. BARTOS", Special Rapporteur, suggested that
he should submit two formulations to the Drafting
Committee: one on the lines of that proposed by Mr. Ago,
that was to say, very close to the one the Commission
had adopted by a majority at first reading, and the other
reflecting the wishes of those members of the Commission
who were in favour of reproducing the provisions of
article 34 of the Vienna Convention.

52. Personally, he was against the latter solution, which
he felt was not in line with the purposes of a special
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mission, but he would submit a text on a trial basis so
that the Drafting Committee could compare the two.

53. The CHAIRMAN said that the alternatives were
to restrict the exemption granted in article 29 to salaries
and emoluments, in which case the text would need
careful drafting because the word "income" in English
was wider than salaries and emoluments, or to adopt an
article on the lines of the Vienna Convention on Diplo-
matic Relations under which certain articles purchased
for the purpose of a special mission's functions would
be exempt from taxation. If the first alternative were
adopted, articles for the official use of the mission
would, as Mr. Ushakov had pointed out, be liable to
tax.

54. Perhaps the article should be referred to the Drafting
Committee without the Commission taking any decision
of principle.

55. Mr. AGO said he would accept either of the alterna-
tives mentioned by the Chairman, but must point out
that, if the Commission based its text on article 34 of
the Vienna Convention, it would be giving members of
special missions more privileges than if it kept to the
text proposed by the Special Rapporteur. Moreover,
he was not sure that a formulation based on article 34
of the Vienna Convention would meet all Mr. Ushakov's
objections, since although the privileges granted would
then be broader, they would still be granted to persons
and not to the special mission itself. Neither of the two
solutions considered met that point; if it was to be met
fully, another article would be needed.

56. If the Commission chose the more restrictive
system, the one which limited exemption to the salaries
received by members of the special mission in respect of
their functions in the special mission, there would no
longer be any reason for drawing a distinction in the
article between members of the special mission and its
diplomatic staff on the one hand, and its administrative
and technical staff and its service staff on the other.
By the terms of paragraphs 2 and 3 of article 37 of the
Vienna Convention, members of the administrative and
technical staff enjoyed the same tax exemptions as the
diplomatic agent, and members of the service staff
enjoyed exemption from dues and taxes on the emoluments
they received by reason of their employment. Only if
the Commission chose a more liberal system, based on
article 34 of the Vienna Convention, would it have to
make a distinction between representatives of the State
and the members of the diplomatic staff on the one hand,
and the administrative and technical staff and service
staff on the other; the latter would then be entitled only
to exemption from taxes on their salaries or wages.

57. Mr. BARTOS, Special Rapporteur, said that, to
meet Mr. Ushakov's wishes, he would draft a new
paragraph for incorporation in article 23, stating that
acts performed by the special mission would be exempt
from all taxes and dues. Such a provision would, however,
need to be accompanied by a proviso like "In the absence
of any objection on the part of the receiving State",
since a convention on special missions could not require
States to grant indeterminate fiscal privileges.

58. It must be remembered that purchase and sale were
two aspects of the same operation; in most States buyer
and seller were jointly responsible for payment of the
duty or tax on the operation.

59. Mr. REUTER said he was afraid that the Com-
mission was going from one extreme to another. It should
not be forgotten that the stay of members of the special
mission in the receiving State was not voluntary. If they
were exempt only from taxes on their salaries, they
would be in exactly the same position as international
officials, who normally did not pay taxes on their salaries
but did pay taxes on their private income. That would be
absurd in the case of members of a special mission. In
many countries any person became subject to tax on the
whole of his income after a stay of seven months; that
meant that, if a special mission lasted more than seven
months in one country, under the proposed rule its
members would become liable to tax on their private
income, which had nothing to do with the performance
of their functions in the special mission, whereas the
opposite should be the case. Trying to be too precise
created a great many problems.

60. The CHAIRMAN observed that exemptions on
articles for personal use would no doubt be obtained
through the permanent mission.

61. He suggested that article 29 be referred to the
Drafting Committee.

It was so agreed.*

ARTICLE 30 (Exemption from personal services and
contributions) [34]

62. Article 30 [34]

Exemption from personal services and contributions

The receiving State shall exempt the head and members of
the special mission and the members of its diplomatic staff from
all personal services, from all public service of any kind whatsoever,
and from military obligations such as those connected with
requisitioning, military contributions and billeting.

63. The CHAIRMAN invited the Commission to
consider article 30, the Special Rapporteur's proposals
for which were contained in paragraph 9 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

64. Mr. BARTOS, Special Rapporteur, said that, in
drafting article 30, he had started from the ideas underly-
ing article 35 of the Vienna Convention on Diplomatic
Relations. However, he had considered that exemption
from personal services and contributions ought to be
accorded not only to the head and members of the special
mission but to the entire staff of the mission, including
locally recruited staff, regardless of nationality or domicile.
Otherwise, the regular functioning of the special mission
could not be ensured. The Commission had considered
that the legal rules corresponding to those needs of the
special mission would involve an excessive derogation
from the sovereign rights of the receiving State, but it

4 For resumption of discussion, see 933rd meeting, paras. 63-74.
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had decided to mention in the commentary the arguments
which had been put forward.

65. The United Kingdom Government thought that
there was no need to include in the article a clause relating
to nationals of, and permanent residents in, the receiving
State, as there was a general provision relating to those
categories of persons in article 36 of the draft.
66. With reference to paragraphs (2) and (3) of the
commentary, the Netherlands Government stated that
there was no need to supplement the article.
67. The Canadian Government accepted the text of
the article but did not approve of paragraph 2(b) of
the commentary.

68. The Greek Government wished the immunities and
privileges provided in the article to be limited, particularly
in the case of technical or short-term special missions.

69. To meet the points made by Governments in their
comments, he was prepared to specify in the commentary
that, in the case of members of the staff who were nationals
or permanent residents of the receiving State, exemption
from personal services would depend on the decision
of the receiving State.

70. Mr. USTOR said that article 30 was acceptable:
it rightly did not go beyond the limits of article 35 in the
Vienna Convention on Diplomatic Relations. However,
as it codified an existing international practice it should
start with the words "The head and members of the
special mission and the members of its diplomatic staff
shall be exempt...". The decision did not lie with the
receiving State, as was the case in article 31. He hoped
that the Drafting Committee would consider the modi-
fication he had suggested.

71. Mr. AGO said he did not agree that the proposed
text should be altered, or that it was necessary to mention
specifically the exception for nationals of, and permanent
residents in, the receiving State. On the other hand, the
impression should not be given that that exception would
be established automatically by article 36, which dealt
exclusively with immunity from jurisdiction and inviola-
bility, for it might then be thought that the members of
the special mission who were nationals of the receiving
State would enjoy the immunity provided under ar-
ticle 30.

72. Mr. RAMANGASOAVINA said it should be
specified in article 30 that members of the staff who
were nationals of, or permanent residents in, the receiving
State were not exempt from personal services. In a
country suffering from deforestation and erosion, for
instance, if the government required all the people to
help with a reafforestation programme, it would be difficult
to exempt certain citizens from that obligation merely
because they were employed in the service of a foreign
country.

73. The Special Rapporteur said in his commentary that
those services could be used as a powerful weapon by
the receiving State to harass the special mission. Naturally,
States should execute the provisions of treaties with at
least a minimum of good faith, but whatever international
instruments might say, States could always, if they

wished, hamper the work of a mission. It had been argued
that special missions were generally of short duration,
but in fact they sometimes lasted two or three years.

74. Mr. NAGENDRA SINGH said that it would be
neither normal nor reasonable to require the receiving
State to exempt nationals and permanent residents from
personal services, as the Special Rapporteur had suggested.
That point apart, article 30 was satisfactory.

75. Mr. BARTOS, Special Rapporteur, replying to
Mr. Ustor, said that the State granted exemption from
personal services because it was the State which imposed
those services ex officio. In the case of members of the
staff who were nationals of, or permanent residents in,
the receiving State, great care would admittedly have to
be exercised with regard to exemption from personal
services. As a jurist, however, he believed it was preferable
to apply the principle that everyone was of good faith
until the contrary was proved.

76. Except for the first question raised by Mr. Ustor
for the attention of the Drafting Committee, and subject
to the Committee's decision to replace the phrase "The
head and members of the special mission and the members
of its diplomatic staff" by "The representatives and the
members of the diplomatic staff", he thought there was
no need to alter the proposed text.

77. The CHAIRMAN said that article 30 had not
provoked any objection but the commentary would need
to be cautiously worded as far as nationals of the receiving
State were concerned. Their position and that of permanent
residents in the receiving State might be considered when
the Commission discussed article 36 and could either be
regulated by a proviso of the kind found at the beginning
of paragraph 1 of that article, or left to the good faith
of the States concerned.

78. He suggested that article 30 be referred to the
Drafting Committee.

It was so agreed.5

ARTICLE 31 (Exemption from customs duties and
inspection) [35]

79. Article 31
Exemption from customs duties and inspection

[35]

1. The receiving State shall, in accordance with such laws and
regulations as it may adopt, permit entry of and grant exemption
from all customs duties, taxes, and related charges other than
charges for storage, cartage and similar services, on:

(a) Articles for the official use of the special mission;
(b) Articles for the personal use of the head and members of

the special mission, of the members of its diplomatic staff, or
of the members of their family who accompany them.

2. The personal baggage of the head and members of the special
mission and of the members of its diplomatic staff shall be exempt
from inspection, unless there are serious grounds for presuming
that it contains articles not covered by the exemptions mentioned
in paragraph 1 of this article, or articles the import or export of
which is prohibited by the law or controlled by the quarantine
regulations of the receiving State. Such inspection shall be

5 For resumption of discussion, see 933rd meeting, paras. 75-77.
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conducted only in the presence of the person concerned, of his
authorized representative, or of a representative of the permanent
diplomatic mission of the sending State.

80. The CHAIRMAN invited the Commission to
consider article 31, the Special Rapporteur's proposals for
which were contained in paragraph 12 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

81. Mr. BARTOS, Special Rapporteur, said that he
had based article 31 on article 36 of the Vienna Convention
on Diplomatic Relations, although he had not copied
the text exactly. For instance, in sub-paragraph (b),
the phrase "including articles intended for his establish-
ment" had been omitted, because the question of establish-
ment did not arise for members of a special mission.
Similarly, the words "members of his family forming part
of his household" had been replaced by "members of
their family who accompany them". Exemption from
inspection of the personal baggage of members of special
missions was subject to the same conditions as that
granted to diplomatic agents.

82. The Belgian Government thought the word "articles "
in sub-paragraph (b) was too vague and should be
replaced by "personal effects"; that point could be left
to the Drafting Committee. The Belgian Government
also proposed the deletion of the words "or of the members
of their family who accompany them".

83. The Swedish Government observed that there was
a discrepancy between the expression "who accompany
them" in article 31 and the words "who are authorized
by the receiving State to accompany them" in article 35,
paragraph 1. With regard to the latter expression, he
would point out that, although the receiving State could
limit the number of the members of the family accompany-
ing a member of a special mission, an authorization
from that State would not always be necessary.

84. The Austrian Government said that there was some
inconsistency between the wording of articles 31 and 32
of the draft with regard to exemption of administrative
and technical staff from customs duties. The United
Kingdom Government expressed an almost identical
opinion.

85. The Canadian Government considered that the
exemption referred to in the article should be removed,
because it should remain a matter of courtesy and reci-
procity.

86. The Government of Gabon considered that exemp-
tion of members of special missions from customs duties
was one of the matters in which some discretion should
be left to the authorities of the receiving State.

87. The United States Government had expressed
reservations concerning the scope of exemption from
customs duties and inspection. Its comments raised a
matter of principle which the Commission should "settle
before making any amendment to article 31.

88. Lastly, the Greek Government considered that the
privileges and immunities provided in the article should
not be so extensive.

89. The comments of Governments related to the sub-
stance of the article, and the Commission should consider
them carefully.

The meeting rose at 5.50 p.m.

920th MEETING

Tuesday, 13 June 1967, at 10 a.m.
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Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Eustathiades, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 31 (Exemption from customs duties and
inspection) [35] (continued)1

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 31, which had been
introduced by the Special Rapporteur at the previous
meeting.

2. Mr. CASTREN said that he was inclined to accept
the existing text of article 31. Nevertheless, there was
good reason for the comments by the Governments
of Belgium and Sweden, both of which proposed that
in paragraph 1 (b) the words "or of the members of their
family who accompany them" should be deleted, since
the matter was dealt with in article 35, paragraph 1.
The Special Rapporteur had first said, in paragraphs 6
and 9 of his comments (A/CN.4/194/Add.2), that he
accepted that suggestion, but had then said in para-
graph 12(2) that it would be enough to mention the
comments by those Governments in the commentary to
the article. He (Mr. Castren) could not agree; his view
was that the sentence should be dropped, as it duplicated
the provisions of article 35.

3. Mr. JIMENEZ de ARECHAGA said that while the
provisions of paragraph 1 (a) had not elicited any com-
ment, those of paragraph \{b) had given rise to objections
by all the Governments that had submitted comments
on the article. The privilege of importing articles for
personal use without paying customs duties or taxes was,
in the case of permanent diplomatic missions, one of
those which created most difficulty. If that privilege were
extended to special missions, the draft articles were
unlikely to receive general support.

1 See 919th meeting, para. 79.
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4. He therefore suggested that the exemption laid down
in paragraph 1 should be restricted to articles necessary
for the performance of the functions of the special
mission and to the personal effects and baggage brought
in by its members. It would not then extend to the
duty-free importation of such articles as beverages and
cigarettes, which was such a sensitive point in many
countries.

5. Mr. NAGENDRA SINGH said he agreed with the
proposal to delete the concluding words of paragraph 1 (b);
the question of the members of the family would be
covered by other provisions of the draft.

6. He could accept the remainder of paragraph
because he interpreted the words "articles for the personal
use" as having very much the same meaning as the
words "personal effects and baggage", suggested by
the Belgian Government.

7. The Austrian Government had drawn attention to
the problem of the administrative and technical staff,
covered by paragraph 2 of article 37—and not 36 as
erroneously indicated by that Government—of the
1961 Vienna Convention on Diplomatic Relations.
The members of the administrative and technical staff
were not mentioned in article 31 of the draft on special
missions. It was article 32 which dealt with that staff,
but unlike article 37, paragraph 2, of the 1961 Vienna
Convention, it made no provision for customs exemption
in respect of articles imported at the time of first instal-
lation. The reason for that difference in approach was
that members of the special mission would not normally
stay long in the receiving State.

8. If the intention was not to grant any customs
exemption to members of the administrative and technical
staff except for the very limited privilege specified in
paragraph 1 (b) of article 31, the words "the privileges and
immunities specified in articles 24 to 31" in article 32
should be amended to read "the privileges and immunities
specified in articles 24 to 30".

9. He had anticipated some of his observations on
article 32 because, as was shown by the Austrian Govern-
ment's comments, articles 31 and 32 were closely
connected.

10. Mr. KEARNEY said that, since a special mission
was temporary in character and limited in purpose,
it should be granted fewer customs exemptions than a
permanent diplomatic mission. Article 31, however,
granted exemption from customs duties on articles for
the personal use of all members of the special mission,
including administrative and technical staff. It was
therefore necessary to introduce some limitation into
the provisions of paragraph 1. In view of the difficulty
of making a distinction in practice between articles for
official use and articles for personal use, he did not favour
a limitation based on that distinction. Instead, he suggested
that customs exemption should be confined to articles
imported at the time of first installation, on the lines of
article 37, paragraph 2, of the 1961 Vienna Convention.
The special mission should be able to bring in, at the
time of its first entry into the receiving State, such articles
as it would require during its stay.

11. The formula which he proposed would give both
States enough freedom and protection to suit the purposes
of most special missions. Should a particular special
mission need to conduct activities lasting a long time,
the receiving State would certainly consent to make the
necessary arrangements by special agreement.

12. Mr. TAMMES said that a number of government
comments had shown the close connexion between
articles 31 and 32. Article 32 specified that members
of the administrative and technical staff enjoyed "the
privileges and immunities specified in articles 24 to 31".
Such staff would thus benefit from the exemption from
all customs duties on articles for their personal use set
forth in article 31.

13. The question whether such a wide measure of
customs exemption was appropriate should be examined
in the light of the provisions of article 2 of the draft.
Paragraph (2) of the commentary to that article stated:
"The scope and content of the task of a special mission
are determined by mutual consent. Such consent may be
expressed by any of the means indicated in paragraph (4)
of the commentary on article 1. In practice, however,
the agreement to the sending and reception of special
missions is usually of an informal nature, often merely
stating the purpose of the mission".2

14. In practice, arrangements for sending and receiving
a special mission were often made in an extremely
informal manner. They sometimes took the form of
a mere telephone conversation between an expert and
his counterpart in another country. As a result, the local
authorities in the receiving State would have no prior
knowledge of the arrival of the expert, accompanied by
his administrative and technical staff; they would become
aware of the privileges of the members of the special
mission only when explanations were given to them by
the central authorities. At the moment of entry into the
receiving State, the position would thus be one of great
confusion for the customs authorities, who would have
to apply the provisions of article 31. Those authorities
would not be aware of the arrangements made for the
special mission and article 8 on notification did not
provide an answer to the problem, since it made no
provision for prior notification.

15. Article 31 should be examined with great care,
bearing in mind the informal character of the arrangements
for the special mission and the wide range of exemptions
for which the article made provision.

16. Mr. USHAKOV said that he found it difficult to
understand the doubts expressed by certain Governments
with regard to paragraph l(b). For ordinary people
articles for their personal use and their personal effects
were always exempt from customs duty everywhere
and the sub-paragraph did not provide for any privileges
for members of special missions. There was consequently
no basis for the United States Government's comment
that the provision would result in the grant of personal
privileges for members of special missions.

2 Yearbook of the International Law Commission, 1965, vol. II,
p. 166.
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17. It was in fact paragraph 2 of article 31 which, like
article 36 (2) of the Vienna Convention on Diplomatic
Relations, was important, for it provided that the baggage
of members of special missions should be exempt from
inspection. Spirits and tobacco were subject to the customs
regulations, which might include a limitation on the
quantity per person, established by the receiving State.

18. He saw no reason why the exemption provided for
in paragraph 1(6) should be restricted and considered
that the article should be retained as at present worded.

19. Mr. JIMENEZ de ARECHAGA said that there
would be no problem if the provisions of article 31 were
interpreted in the manner indicated by Mr. Ushakov.
But the words "articles for personal use", employed in
the 1961 Vienna Convention, had in fact been interpreted
much more broadly. Under article 36 of that Convention,
in many countries members of permanent diplomatic
missions enjoyed such privileges as exemption from
customs duty on the importation of a new motor car
every two years and on the importation of certain quanti-
ties of foodstuffs and beverages. There would be vigorous
resistance by governments to the extension of such privi-
leges to members of special missions.

20. In 1958, when the Commission had adopted article 34
of its draft on diplomatic intercourse and immunities
—the text on which article 36 of the 1961 Vienna Con-
vention was based—it had stated in paragraph (3) of
the commentary thereto:

"Because these exemptions are open to abuses,
States have very frequently made regulations, inter
alia, restricting the quantity of goods imported or the
period during which the import of articles for the
establishment of the agent must take place, or specifying
a period during which goods imported duty-free must
not be resold. Such regulations cannot be regarded
as inconsistent with the rule that the receiving State
must grant the exemption in question. " 3

21. It was thus clear that, in practice, the privilege in
question involved much more generous customs treatment
than would be granted to any ordinary person.
22. It was true that the words "in accordance with such
laws and regulations as it may adopt" gave the receiving
State the power to regulate the matter and some countries
had used that power to restrict the privilege. Those
countries, however, were the exception rather than the
rule.

23. Mr. USHAKOV said he agreed that abuses might
arise in applying the provision on exemption from customs
duties, but those abuses were caused by the exemption
of baggage from inspection and not by paragraph 1 (b).
The receiving State was in no way required to grant
exemption on the scale which Mr. Jimenez de Ar^chaga
had just mentioned. What practice was followed was a
domestic matter and was governed by the laws of the
receiving State. The point was that paragraph 1 (b) did
not give members of special missions any more rights
than any other alien.

24. Mr. REUTER said that the subject was of some
importance. Considering that customs difficulties arose
over articles such as typewriters, portable radios, cars
and so forth being brought into a country, obviously
the results would be very different according as a liberal
text or a restrictive text was chosen. In any case, he would
accept the majority view on the point.

25. For reasons of form, paragraph 1 should be redrafted
to read something like: "The receiving State shall adopt
the necessary laws and regulations to permit...".

26. Paragraph 2 referred to the import or export of
articles prohibited by law or controlled by the quarantine
regulations of the receiving State. The paragraph seemed
to draw a distinction between a strict prohibition laid
down by law and a mere quarantine regulation. That was
unacceptable, for, in addition to quarantine regulations,
which applied mainly to dogs, there were also plant-
health certificate requirements and several others of the
same kind. He therefore proposed that the passage be
amended to read: "or articles the import or export of
which is prohibited or controlled by special regulations
in the receiving State."

27. Mr. BARTOS, Special Rapporteur, said that
article 31 did not include the phrase relating to articles
intended for the establishment of the mission—which
appeared in the Vienna Convention—because the staff
of a special mission was not established in the receiving
State.

28. He could not agree with Mr. Ushakov: paragraph 1 (b)
did not refer so much to personal effects contained in the
baggage as to articles for personal use imported into the
receiving State. Mr. Jimenez de Arechaga had rightly
raised the problem of customs-free consignment of
articles for the personal use of members of a special
mission. The article clearly stated that "articles for...
personal use " enjoyed the exemption, and did not specify
that what was referred to was articles contained in the
baggage. In practice, diplomats obtained articles from all
countries without paying customs duties; if that practice
were adopted by members of special missions, it might
prove harmful to the interests of the mission.

29. Imports of alcohol and tobacco had always been
a point of dispute between special missions and the
receiving State. That was why the Commission had
adopted the reservation set out in the first part of para-
graph 1, the wording of which showed that the exemption
was not absolute, but that its application and modalities
were governed by the receiving State. The receiving State
should not, however, consider itself thereby authorized
to take discriminatory measures. It was for that reason
that the Commission had decided to mention the question
of the importation of such articles in its commentary
to the 1965 draft.4

30. Mr. Ushakov had quite rightly pointed out that the
used personal effects of any foreigner were exempt from
customs duties when imported in his baggage and that
that was a universal rule.

8 Yearbook of the International Law Commission, 1958, vol. II,
p. 100.

4 Yearbook of the International Law Commission, 1965, vol. II,
p. 186.
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31. With regard to customs duties on cameras or cine-
cameras, transistors and portable typewriters, which
were now regarded as personal effects of travellers,
the latest convention on tourism provided for customs
exemption for such articles.

32. He doubted whether the Commission should
accept Mr. Jimenez de Are*chaga's proposal that reference
should be made to articles contained in baggage. In any
case, members of special missions proceeding to countries
where the food was very different from that of their own
should be enabled to import foodstuffs, as well as medi-
caments which might be unobtainable in local pharmacies.
That was an argument in favour of the wording used in
the Vienna Convention.

33. The question before the Commission was whether
or not it should retain the wording adopted for the Vienna
Convention. If it did, the door would be opened to abuses
in connexion with subsequent imports; if it did not, a
new text might create difficulties for special missions.
The Commission should be fully aware of the implications
of a possible limitation of the exemption.

34. The Commission should also agree on the exact
meaning of the word "articles" and decide whether it
referred to articles contained in and arriving at the same
time as the baggage, or to articles for personal use,
irrespective of how they were imported into the receiving
State.

35. The CHAIRMAN said that the issue with regard
to paragraph l(b) was whether the exemption should
cover only articles brought into the receiving State when
the special mission first entered the country, or whether
the privilege should also apply to articles subsequently
imported for the personal use of the members of the
special mission.

36. Mr. AGO said that the Commission should not
pay overmuch attention to questions of customs
exemption; even if there might be some abuse, the State
granting the exemption could not be seriously harmed
thereby.

37. Generally speaking, he was not in favour of adopting
different wording from that used in the Vienna Convention
on Diplomatic Relations. On one particular point,
however, he agreed with Mr. Reuter, namely, that the
French text of article 36, paragraph 1, of that Convention,
was incomprehensible. He himself had protested against
it during the Conference, but to no purpose. If the Com-
mission wrote a clearer provision into its draft, it might
help indirectly to render the Vienna Convention more
intelligible. Instead of the phrase "in accordance with
such laws and regulations" the Commission might use
some such wording as "subject to such laws and regu-
lations", if that was the meaning it wished to give to
the opening phrase of the article.

38. In paragraph 1(6) the qualification "forming part
of his household", referring to members of the family,
used in article 36 of the Vienna Convention, had been
replaced by "who accompany them". That wording
might raise a problem; for instance, if the wife of a member
of a special mission did not travel with her husband and
only arrived some days later, would she be regarded as

not accompanying her husband and in consequence be
denied the privileges provided for in that paragraph 1 (b) ?

39. Mr. BARTOS, Special Rapporteur, said he had
suggested at the previous meeting that the words "who
accompany them" might be replaced by the words
"authorized to accompany them". That would also
cover the point that the receiving State did not always
issue such authorizations. Alternatively, the Commission
might adopt the simplest wording of all, "or of the
members of their family", without any qualification.

40. Mr. AGO said he would prefer the last-mentioned
solution, because it would be better not to raise questions
of authorization in the draft.

41. The CHAIRMAN pointed out that the Commission
had decided to deal with the question of members of the
family in another part of the draft.

42. Mr. EUSTATHIADES said he associated himself
with Mr. Ago's and Mr. Reuter's criticism of the drafting
of article 36, paragraph 1, of the Vienna Convention.
The lack of precision in the opening sentence of article 31
made it necessary to adopt a different wording, in order
to avoid practical difficulties.

43. With regard to paragraphs \{a) and 1(6) he con-
sidered that "articles for the official use of the special
mission", referred to in paragraph I (a), could be sent
separately, but that "articles for the personal use of the
head and members of the special mission", referred to
in paragraph 1 (b), should be part of the baggage of the
person concerned and should arrive with him; they
could be brought in on several occasions if the person
concerned left and came back, but separate import
should be excluded.

44. Mr. BARTOS, Special Rapporteur, describing the
background of the identical provisions included in
article 36, paragraph 1, of the Vienna Convention on
Diplomatic Relations and in article 50, paragraph 1,
of the Vienna Convention on Consular Relations, which
read "The receiving State shall, in accordance with such
laws and regulations as it may adopt, permit...", said
that at the first Vienna Conference, several heads of
delegations, including himself, had taken the view that
the provision was procedural, rather than substantive.
According to that view, the receiving State could not
determine whether or not the case was one for exemption;
all it could do was to establish the modalities for
exemption. For instance, it could lay down restrictive
regulations governing such points as the time-limit
within which applications must be submitted and the
inspection or declaration of articles. In the light of that
explanation, the provision had been adopted by a two-
thirds majority, but it could not be denied that there
was some doubt as to its meaning.

45. Other explanations had been put forward during
the second Vienna Conference, and it had been said that
the receiving State could fix the extent to which exemption
would be granted.

46. The two Conferences had thus adopted an identical
provision, but attached different meanings to it. The
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Commission was not, of course, obliged to use the same
wording. The English text of the opening words of
paragraph 1, "The receiving State shall, in accordance
with such laws and regulations as it may adopt, permit...",
was undoubtedly more satisfactory than its French
equivalent. In the draft articles on diplomatic intercourse
and immunities adopted by the Commission in 1958,
the French version of the corresponding article, article 34,
was closer in construction to the English, since it read:
"L'Etat accreditaire accorde, suivant les dispositions de
sa legislation..." ("The receiving State shall, in accordance
with the regulations established by its legislation...").5

The Commission might consider going back to a wording
of that kind.

47. Mr. USTOR said that until 1961 the exemption
of diplomatic agents from customs duties was not regarded
as a rule of customary international law but merely as
a matter of international courtesy. The 1961 Vienna
Conference had raised that exemption to the status of
a rule of international law, but had done so under a
compromise formula embodied in the words "in
accordance with such laws and regulations as it may
adopt".

48. The position was that, as between parties to the 1961
Vienna Convention, the duty to grant customs exemption
to diplomatic agents now constituted a rule of inter-
national law. At the same time, however, the receiving
State had wide powers to introduce laws and regulations
to regulate the whole matter in all its details.

49. As far as the privilege set forth in paragraph 1 (b)
was concerned, the position was in some ways similar
to that of tax exemption. It was possible to arrive at quite
different results depending on what was considered to
be a high-level special mission or a mission of the ordinary
kind. Perhaps the Drafting Committee should be instructed
to prepare alternative texts, as in the case of article 29,
on exemption from dues and taxes, so that the Com-
mission could reach a definite decision at a later stage.

50. Mr. CASTREN said that the introductory part of
paragraph 1 contained a reservation which enabled the
receiving State to limit the scope of the exemptions
provided for in paragraphs I (a) and l(b). It would be
unwise to amend the substance of paragraph 1 (b), since
some special missions might continue for a very long time,
even for several years.

51. The CHAIRMAN said that the Commission seemed
to have no very clear view on the issue of substance and
should perhaps wait for a fresh text from the Drafting
Committee which would have to pay special attention
to the wording of the opening proviso.

52. Speaking as a member of the Commission, he said
that the issue was not of great importance, and perhaps
was more a matter of presentation than substance. If the
Commission formulated a very strict rule, confining the
exemption to personal baggage, members of the special
mission might seek further privileges through the
permanent mission. As many governments were reluctant

to grant extensive immunities, a restrictive approach
might commend itself to them. They might be uneasy if
special missions in their own right had access to the
exemptions of a permanent mission, but their concern
would be allayed by the fact that those exemptions
would be subject to the rules governing permanent
missions. Even if a provision on the lines of the corre-
sponding provision of the Vienna Convention on
Diplomatic Relations were adopted, he doubted whether
that would open the door to dangerous abuse.

53. He suggested that the article might now be referred
to the Drafting Committee.

It was so agreed.6

ARTICLE 32 (Administrative and technical staff) [36]

54. Article 32

Administrative and technical staff

[36]

Members of the administrative and technical staff of the special
mission shall, if they are not nationals of or permanently resident
in the receiving State, enjoy the privileges and immunities specified
in articles 24 to 31, except that the immunity from civil and
administrative jurisdiction of the receiving State specified in
paragraph 2 of article 26 shall not extend to acts performed
outside the course of their duties.

55. The CHAIRMAN invited the Commission to
consider article 32, the Special Rapporteur's proposals
for which were contained in paragraph 15 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.2) and in his additional comments in document
A/CN.4/194/Add.4.

56. Mr. BARTOS, Special Rapporteur, said that
article 32 corresponded to article 37, paragraph 2, of
the Vienna Convention on Diplomatic Relations; the
other matters dealt with in the latter article were divided
up in the draft between article 33 (Members of the service
staff), article 34 (Private staff) and article 35 (Members of
the family). At the first reading, the Commission had
considered it preferable to split up in that way the pro-
visions concerning the various categories of persons
grouped together in article 37 of the Vienna Convention.

57. Article 32 laid down the same rules for administrative
and technical staff as did the Vienna Convention, but
the idea expressed in the last sentence in article 37,
paragraph 2, of the Convention had been omitted,
since there could be no question of first installation for
that category of persons, or of installation for the diplo-
matic staff of the special mission. The only other difference
between article 32 and the corresponding provision in
the Vienna Convention was that members of families
were not mentioned in the former; it was apparently
the Commission's intention to group everything con-
cerning members of families in article 35, and he was
wholly in favour of that method.

58. The Government of Israel suggested that the
privileges and immunities set forth in the article should be
extended to the entire staff of the special mission. That
was a different conception from that of the Commission.

5 Yearbook of the International Law Commission, 1958, vol. II,
p. 104 (French), p. 100 (English). 6 For resumption of discussion, see 933rd meeting, paras. 78-82.
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59. The United Kingdom Government feared that the
wording of the article might give administrative and
technical staff the right to customs privileges for first
installation. As he had just explained, however, that
privilege was excluded.

60. Both the Belgian Government and the United
Kingdom Government considered it unnecessary to
insert the clause excluding nationals of, and permanent
residents in, the receiving State from the application of
the article, since that question was dealt with in article 36.
He agreed that it was better to avoid repetition; the point
could be dealt with by the Drafting Committee.
61. The Netherlands Government proposed that the
article should be amended in such a manner that liability
for damage resulting from road accidents fell outside
the scope of the immunity. He would point out that
immunity from civil and administrative jurisdiction was
limited to acts performed in the course of duty. Obviously,
it was sometimes extremely difficult to determine whether
a particular motor trip came within the course of duty
of the special mission or not, and whether the offence of
exceeding the speed limit, for example, could be attributed
to the needs of the special mission. The Commission
might perhaps add the words "and to motor vehicle
accidents " at the end of the article.
62. The United States Government doubted whether
it was necessary to extend the privileges and immunities
provided for in the article to members of families. The
Commission could consider that point when it came to
discuss article 35.
63. The essential problem was to decide whether, in the
case of administrative and technical staff, the Commission
wished to follow the model of the Vienna Convention
on Diplomatic Relations or to depart from it. If it wished
to depart from it, it should review each of articles 24 to 31
in order to decide whether or not it was applicable to
administrative and technical staff, but he would advise
against a review. In his opinion, except for the restriction
on immunity from civil and administrative jurisdiction
—and, possibly, motor vehicle accidents— members of the
administrative and technical staff should enjoy exactly
the same privileges and immunities as members of the
diplomatic staff, for the administrative and technical
staff was essential for the efficient operation of the special
mission.

64. Mr. USHAKOV said that the provision laid down
in the last sentence of article 37, paragraph 2, of the Vienna
Convention should be included in article 32 of the draft.
Of course, in the case of the administrative and technical
staff of a special mission, it was not a question of articles
imported at the time of their first installation but of their
baggage and personal effects. He suggested, therefore,
that the following sentence be added at the end of article 32:
"They shall also enjoy the privileges specified in article 31,
paragraph 1, in respect of their baggage and personal
effects." On the other hand, the draft should not, any
more than did the Vienna Convention, provide that the
personal baggage of the administrative and technical
staff should be exempt from inspection.

65. With reference to the proposal that it should be
made clear that immunity did not apply to responsibility

for damage resulting from road traffic accidents, that
was a matter for the civil courts. Since article 32 provided
that the immunity from civil jurisdiction granted to
administrative and technical staff did not apply to acts
performed outside the course of their duties, it was point-
less to include a special provision on that subject.

66. Mr. CASTANEDA said that the exemption from
customs duties mentioned in article 31, paragraph 1,
might mean that administrative and technical staff would
be able to import various articles subsequently.

67. Mr. KEARNEY said that although the privileges
granted in article 31 were not restricted to first entry
privileges, they should be so restricted in article 32 for
practical reasons. Anyone who had had experience of
dealing with personnel matters for foreign service staff
was aware how much resentment could be caused by
giving different treatment to persons of equivalent grades.

68. Mr. REUTER said that the question of road traffic
accidents raised very complex legal problems. The
Government which had proposed that article 32 should
be amended so that immunity would not apply in the
case of road traffic accidents was undoubtedly hoping
for the establishment of a general rule under which
there could never be any question of international status
in such cases and road traffic accidents would come under
ordinary law. He wondered, however, whether that
result would be achieved by the wording which had been
proposed.

69. With regard to civil and administrative questions
only, he himself favoured a rule which went beyond the
scope of special missions and would eventually become
part of French law: that was the rule that every driver
was responsible for any accident caused by him. No
privileges should be granted in such cases; all drivers
should be compelled to take out an insurance policy.
The question was a difficult one and, for the time being,
the Commission did not have the necessary information
on which to take a final decision. It should, therefore,
either stress the seriousness of the question in its report
and explain that it did not have the necessary information
to reach a decision, or consider very carefully whether
it could adopt a formula which would also cover the
case of motor vehicles driven by a head of mission or
a diplomatic agent.

70. Mr. BARTOS, Special Rapporteur, said he proposed
that a sub-paragraph (d) be added at the end of article 26,
paragraph 2, reading: "An action relating to road traffic
accidents". There would then be no immunity from the
civil and administrative jurisdiction of the receiving State.
That had to be made clear, for it frequently happened
that the compensation paid by insurance companies was
inadequate.

71. The CHAIRMAN said that if motor car accidents
were to be covered in a separate provision, presumably
the Special Rapporteur would present a formal proposal.

72. Mr. BARTOS, Special Rapporteur, said he could
accept the addition to the end of article 32 proposed by
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Mr. Ushakov. He was also prepared to include in article 36
the clause concerning nationals of the receiving State and
persons permanently resident in that State.

73. The CHAIRMAN suggested that the Drafting
Committee be asked to consider the question of a separate
provision on liability for motor car accidents in connexion
with article 26.

It was so agreed.1

74. Mr. USTOR suggested that the Drafting Committee
might also consider the possibility of eliminating articles
32 to 35 and incorporating their substance in the pre-
ceding articles so as not to have two separate sets of
articles on the members of the mission and of its diplo-
matic staff, on the one hand, and the members of the
administrative, technical and service staff on the other.
The draft would then follow the Vienna Convention
system less closely, but would be easier to consult and
to understand.

75. Mr. BARTOS, Special Rapporteur, said that the
participants in the Vienna Conference had not been
completely satisfied with the wording of article 37 of the
Convention on Diplomatic Relations. It might therefore
be better to devote a special article to each category
of staff.

76. The CHAIRMAN, speaking as a member of the
Commission, said that he doubted whether it was necessary
to drop the reference to nationals of, or permanent
residents in, the receiving State, for such a deletion would
be a departure from the Vienna Convention on Diplo-
matic Relations and might be confusing.

77. Speaking as Chairman, he suggested that article 32
be referred to the Drafting Committee, together with
the problem of liability for road traffic accidents.

It was so agreed?

Membership of the Drafting Committee

78. The CHAIRMAN said that he had received a letter
from Mr. Albonico stating that, for reasons beyond his
control and very much to his regret, he had had to go
back to Chile and would not be returning before the
end of the session. That left the Drafting Committee
without a Spanish-speaking member and he suggested
that Mr. Jimenez de Arechaga be asked to replace
Mr. Albonico.

79. Mr. JIMENEZ de ARECHAGA said he was
willing to serve on the Drafting Committee.

80. Mr. AGO said he regretted the forced departure
of Mr. Albonico and noted with concern that, despite
the enlargement of the Commission's membership, the
number of members participating in the work of the
session had not increased. He asked the Chairman to
appeal to all members to do their utmost to attend the
Commission's meetings during the last few weeks of the

session, for if there were any more absences, the question
of voting might raise serious problems.

The meeting rose at 1 p.m.

921st MEETING

Wednesday, 14 June 1967, at 10.10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castafieda, Mr.
Castren, Mr. Eustathiades, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 33 (Members of the service staff) [37]

[37]

7 See 933rd meeting, para. 2.
8 For resumption of discussion, see 934th meeting, paras. 1-27.

1. Article 33

Members of the service staff

Members of the service staff of the special mission who are
not nationals of or permanently resident in the receiving State
shall enjoy immunity in respect of acts performed in the course
of their duties, and exemption from duties and taxes on the
emoluments they receive by reason of their employment.

2. The CHAIRMAN invited the Commission to con-
sider article 33, the Special Rapporteur's proposals for
which were contained in paragraph 11 of the section
dealing with that article in his fourth report (A/CN.4/
194/Add.2) and in his additional comments in document
A/CN.4/ 194/AddA

3. Mr. BARTOS, Special Rapporteur, said that
article 33, which was based on article 37, paragraph 3,
of the Vienna Convention on Diplomatic Relations,
provided that members of the service staff enjoyed immuni-
ties only in respect of acts performed in the course of
their duties and were exempt from dues and taxes in
respect of the emoluments they received by reason of
their employment.
4. The Belgian Government asked that an express
reference should be made in that article to exemption
from social security legislation. The Drafting Committee
would have to decide whether there was any need to
mention social security, which had already been dealt
with in article 28.
5. The Greek Government thought that that provision
was too extensive. He, on the contrary, thought that it
would be a mistake to put any further restriction on any
privileges and immunities provided for that category of
staff.
6. His conclusion was that the article could be kept in
its present form, with perhaps the addition of the phrase
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suggested by the Belgian Government concerning the
exemption from social security legislation of members of
service staff who were not nationals of the receiving
State or permanently resident in that State.

7. Mr. REUTER said that he agreed with the Special
Rapporteur's conclusions. He wished however to ask
him whether, from the terminological point of view, the
expressions "ressortissants de V&at de reception" and
"qui ont la nationalite de Vlitat de reception", used in
the heading and in the text of article 36 of the draft,
were equivalent.

8. Mr. BARTOS, Special Rapporteur, said that the
word "ressortissants" had been wrongly used in the
French text of the Vienna Conventions. In French
jurisprudence, the word "ressortissants" had a much
broader meaning than the term "nationaux". The
inhabitants of French possessions who did not possess
French nationality had been considered "ressortissants"
of the French State. Later on, the notion had been applied
to members of the French Foreign Legion, and, in time
of war, to any person serving in the French armed forces.
He did not know the exact reason why the Vienna
Conventions used the term "ressortissants", but he
himself preferred the word "nationaux". Constitutional
law drew a distinction between active and passive subjects
and the same distinction was made in Slavic and German
terminology.

9. Mr. YASSEEN said that he approved the article
as a whole. The immunity provided for that category of
staff of the special mission could not be restricted any
further. The article was, in fact, a strict application of
the functional theory.

10. He shared the Special Rapporteur's view regarding
the Belgian Government's suggestion. The question raised
by Mr. Reuter, although essentially terminological,
touched on an important subject. The legal systems which
had granted persons a status different from that of
nationals were on the decline, and it was inadvisable that
article 33 should, by using the word "ressortissants",
give further currency to a notion which was becoming
obsolete. The expression which should be used was
"qui n'ont pas la nationalite de VEtat de reception".

11. Mr. CASTREN said that what the Commission was
now discussing was not a question of substance; ques-
tions of form should be referred to the Drafting Commit-
tee. Although he personally felt that the word "ressor-
tissants" ought to be avoided, he considered it better to
keep the present wording of the article, since it reproduced
the terms used by the two Vienna Conventions.

12. Mr. JIMENEZ de ARECHAGA said that the
Belgian Government's proposal to delete the reference
to the nationality or permanent residence of members of
the service staff was acceptable, because the point was
covered in article 36, paragraph 2.

13. The Belgian Government's second amendment
(A/CN.4/188) should not be accepted because it would
create doubts about the position of locally-recruited
temporary staff who were not nationals of or permanently
resident in the receiving State.

14. The Netherlands Government's proposal (A/CN.4/
193) could create practical difficulties because there might
be some uncertainty as to whether accidents caused,
for example, by a lorry or a bicycle would be excluded.

15. Mr. NAGENDRA SINGH said that both the
amendments proposed by the Belgian Government
should be referred to the Drafting Committee, since
no issue of substance was involved.

16. Mr. EUSTATHIADES, referring to the Netherlands
Government's comments, said he wished to advert to
a question which had been discussed at the previous
meeting. He understood that traffic accidents were to be
the subject of a separate provision, which the Commission
would consider later in connexion with article 26. He
would like to know, however, whether a person attached
to the domestic staff of a member of a special mission
enjoyed immunity from civil jurisdiction if he was
responsible for an automobile accident. Did such a
person belong to the "service staff" within the meaning
of article 33?

17. Mr. BARTOS, Special Rapporteur, said that under
a classification frequently used in international law and
international practice, chauffeurs were considered as
members of the "service staff"; it was in connexion with
that category of staff that the problem of traffic accidents
mainly arose. That was probably the reason why the
Netherlands Government had made its comment. If the
Commission accepted the suggestion which Mr. Reuter
had made at the previous meeting,1 that immunity from
civil jurisdiction in general should be abolished for acts
involving third-party liability for motor accidents, the
problem would be more or less solved. The question then
arose whether a similar limitation should be placed on
functional immunity, a solution which had not in fact
been accepted at the Vienna Conference. In his opinion,
a cook driving a car to the market on an errand for a
member of the special mission was not covered by
functional immunity, in contradistinction to the official
chauffeur who, when driving a member of the mission,
was acting in the course of his duties. He preferred to
keep to the formula adopted by the Vienna Convention
on Diplomatic Relations.

18. With regard to the term "ressortissants", certain
countries, like France, maintained the fiction or institution
of privileged foreigners, while other countries, like the
United States, had the institution of protected persons.
It was incorrect to say, however, that persons who
enjoyed the right of asylum were "ressortissants" of the
country of asylum. That was a point on which the Drafting
Committee should reflect, for what it all came to, as
Mr. Reuter had said, was a question of terminology.

19. Mr. USHAKOV said that, in his opinion, chauffeurs
were not members of the service staff, either within the
meaning of article \{g) of the Vienna Convention on
Diplomatic Relations or within the meaning of article 0(7)
of the draft.

20. Mr. BARTOS, Special Rapporteur, said that in his
own country a chauffeur was considered a skilled worker

1 Para. 69.
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and therefore a member of the technical staff. In some
countries, no skill was considered necessary for that
function, while in others, a chauffeur was treated as a
domestic servant. It was hard to say what was the com-
monest view on the question.

21. The CHAIRMAN said that the problem raised by
the use of the word "ressortissant" was one that affected
the French text, although its meaning might also have a
bearing on the interpretation of the English text. Any
change of terminology would mean a departure from
the text of the Vienna Convention on Diplomatic
Relations.

22. Mr. YASSEEN said that as he understood the
matter, the term "ressortissant" in French terminology
had a different connotation from that of the term
"national". The Commission would perhaps decide to
support Mr. Castren's view and adopt the terminology
of the two Vienna Conventions, but it should be remem-
bered that since 1961 forty States had gained their
independence and that consequently the word "ressortis-
sant", which had perhaps been justified at the time, was
no longer acceptable.

23. Mr. BARTOS, Special Rapporteur, said he had the
impression that in the United Kingdom, a distinction
was made between "citizens" and "subjects" and it
seemed to him that it was approximately the same
difference as the one between "nationaux" and "ressortis-
sants".

24. The CHAIRMAN said that in the English text
of the Vienna Convention on Diplomatic Relations the
word "national" had been used, and perhaps in United
Kingdom practice it was interpreted in a fairly wide sense.

25. Mr. USTOR said that the interpretation of the word
"ressortissants" had been discussed at length in the
League of Nations in connexion with the application of
the Treaty of Versailles and the Treaty of Trianon. One
view was that it more or less meant nationals, and another
that it meant the population living in a certain country
and not only the nationals of the country.

26. The CHAIRMAN said he thought that the expres-
sion "permanently resident" would be sufficient in the
present context.

27. Mr. BARTOS, Special Rapporteur, said that the
question of the distinction between "nationaux" and
"ressortissants" did not arise in the case of the English or
Spanish texts and he accordingly proposed that the word
"nationaux" be adopted for the French text. After all, the
expression "ressortissants" belonged to the old French
terminology, which went back to the Treaty of Vienna.

28. The CHAIRMAN suggested that article 33 be
referred to the Drafting Committee.

It was so agreed.2

2 For resumption of discussion, see 934th meeting, paras. 28-30.

ARTICLE 34 (Private staff) [38]

29. Article 34 [38]

Private staff

Private staff of the head and members of the special mission
and of members of its staff who are authorized by the receiving
State to accompany them in the territory of the receiving State
shall, if they are not nationals of or permanently resident in the
receiving State, be exempt from dues and taxes on the emoluments
they receive by reason of their employment. In all other respects,
they may enjoy privileges and immunities only to the extent
admitted by the receiving State. However, the receiving State
must exercise its jurisdiction over those persons in such a manner
as not to interfere unduly with the performance of the functions
of the special mission.

30. The CHAIRMAN invited the Commission to
consider article 34, the Special Rapporteur's proposals for
which were contained in paragraph 9 of the section on that
article in his fourth report (A/CN.4/194/Add.2)and in
his additional comments in document A/CN.4/194/Add.4.

31. Mr. BARTOS, Special Rapporteur, said that the
article corresponded to paragraph 4 of article 37 of the
Vienna Convention on Diplomatic Relations and followed
it very closely. The expression "private servants" used in
that Convention had, however, been replaced by the
expression "private staff", as in the Vienna Convention
on Consular Relations. There were two reasons for that
change in the terminology: first, the word "servant" was
reminiscent of a social order that was now a thing of the
past, and secondly, the persons to whom the article
referred might be private tutors or nurses, who were
certainly not servants.

32. The article also contained the words "who are
authorized by the receiving State to accompany them in
the territory of the receiving State", which did not appear
in the corresponding provision of the Vienna Convention
on Diplomatic Relations.

33. Apart from those two changes, the article laid down
precisely the same rules as the corresponding provision
of the Vienna Convention. The persons concerned were
entitled to exemption from dues and taxes only on the
emoluments they received by reason of their employment.
In other respects, their status was left to the discretion of
the receiving State, as was made clear in the last two
sentences of the article.

34. The exception made in the case of persons who were
nationals of or permanently resident in the receiving
State gave rise to the same problem as in article 33.
The Commission should note in that connexion that
some States, especially the Arab States, preferred the
idea of "habitual residence" to that of "permanent
residence". Tunisia had observed that some aliens
habitually resident in North African countries made a
kind of profession of offering their services to special
missions from various States, thereby creating potentially
awkward situations. Generally speaking, it was the
Commonwealth countries which regarded permanent
domicile as an established legal institution.

35. He had already dealt with the comment by the
Netherlands Government, which considered that the
expression "private servants" should be reintroduced.
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36. The Greek Government wished to restrict the
privileges and immunities of the persons referred to in
the article. But the privileges for which the article provided
represented the minimum. He (Mr. Bartos) had always
considered, and still considered, that such persons should
be granted "minor" immunity from criminal jurisdiction,
because they were indispensable to the functioning of the
special mission. But the Commission had not taken that
view and no Government had advocated it; consequently,
he would not raise it again.

37. The only point on which he desired to have the
Commission's opinion was the United Kingdom Govern-
ment's suggestion that exemption from taxation on
emoluments should not extend beyond six months.

38. The CHAIRMAN said he did not consider that the
United Kingdom proposal justified an alteration in the
text, because it dealt with a very special point which had
little significance in the case of special missions as they
were usually of short duration.

39. Mr. YASSEEN said that he too saw no reason to
alter the wording of the article as a result of the United
Kingdom Government's comment. Most special missions
were of short duration and the article moreover contained
a provision which made the presence of such persons
dependent on the agreement of the receiving State, which
could thus make its acceptance of them subject to certain
conditions if it wished.

40. Mr. AGO said that he agreed with Mr. Yasseen.
The Commission should not make any changes in the
terminology used in the article. In particular, it would be
better not to drop the expression "permanently resident
in" which had been preferred to any other by the Vienna
Conference on Diplomatic Intercourse and Immunities.
It must be remembered, too, that if a receiving State had
any objection to the presence of some other person,
it always had the right not to accept him.

41. The CHAIRMAN suggested that article 34 be
referred to the Drafting Committee.

It was so agreed?

ARTICLE 35 (Members of the family) [39]

42. Article 35

Members of the family

[39]

1. The members of the families of the head and members of
the special mission and of its diplomatic staff who are authorized
by the receiving State to accompany them shall, if they are not
nationals of the receiving State, enjoy the privileges and immunities
specified in articles 24 to 31.

2. Members of the families of the administrative and technical
staff of the special mission who are authorized by the receiving
State to accompany them shall, if they are not nationals of or
permanently resident in the receiving State, enjoy the privileges
and immunities specified in article 32.

43. The CHAIRMAN invited the Commission to
consider article 35, the Special Rapporteur's proposals

3 For resumption of discussion, see 934th meeting, paras. 31
and 32.

for which were contained in paragraph 16 of the section
dealing with that article in his fourth report (A/CN.4/194/
Add.2) and in his additional comments in the supplements
to that report (A/CN.4/194/Add.4 and Add.5).

44. Mr. BARTOS, Special Rapporteur, said that
article 35 corresponded to paragraph 1 of article 37 of
the Vienna Convention on Diplomatic Relations, but
contained certain new provisions deemed necessary in the
case of special missions. For instance, the phrase "who
are authorized by the receiving State to accompany them"
had been added, although he was not very satisfied with
that wording. Admittedly, there were cases where the
receiving State, either for political reasons or for reasons
of expediency—for example, when the special mission
was moving to frontier areas—did not authorize members
of the special mission to take members of their families
with them. But express permission was not invariably
required and he would therefore prefer the wording
"if the receiving State does not object".

45. The other noteworthy difference from the Vienna
Convention was the addition of a paragraph 2, which
concerned members of the families of the administrative
and technical Staff and touched on a question which had
not been dealt with in article 32.

46. With regard to paragraph 1, in which there was a
reference to articles 24-31, the Belgian Government found
it hard to see how a member of the family could enjoy
tax exemption on "income attaching to functions with
the special mission", for which provision was made in
article 29. There were occasions, however, where a member
of a special mission was entitled to an addition to his
salary if he was accompanied by a member of his family;
in that case, the reference to article 29 was justified.
It was a minor point, which could be settled by the
Drafting Committee.

47. The Drafting Committee would have to examine
paragraph 2 carefully in order to eliminate as far as
possible the misunderstandings which appeared to have
provoked the comments by the United Kingdom and
Austrian Governments.

48. In addition to repeating the comment on road
accidents which it had made on previous articles, the
Netherlands Government proposed that the words " in so
far as these privileges and immunities are granted to them
by the receiving State" be added to paragraph 1 and that
paragraph 2 be amended accordingly.

49. The United States Government doubted whether the
proposed rule was necessary, while the Greek Government
wished to restrict the privileges and immunities for which
the article provided.

50. Thus, the substance of article 35 had been seriously
criticized, especially in the comments by the United
States and Netherlands Governments.

51. Mr. TAMMES said that the text of article 35 was
not clear. If the phrase "the members of the families of
the head and members of the special mission and of its
diplomatic staff who are authorized by the receiving
State to accompany them" meant that those persons
always required the authorization of the receiving State,
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then a rule to that effect would have to be inserted at
the beginning of the draft among the articles dealing with
consent and notification. Personally he did not think
that such an interpretation was possible, given the fact
that travel between many countries was free and members
of families could travel in their own right without any
need for an authorization: the question of restricted
areas was of course a separate one. That being so, he
presumed that the phrase must mean that only authorized
members of families could enjoy the privileges and
immunities specified in articles 24 to 31, the matter being
left to the discretion of the receiving State. Thus article 35
did not amount to much and the reference to authorization
should either be deleted and the privileges and immunities
extended to all members of families, or a more elastic
formula of the kind incorporated in article 34 should be
adopted.

52. Mr. AGO said that article 35 dealt with the privileges
and immunities accorded to members of the family and it
was obvious that, in order to enjoy those privileges and
immunities, the members of the family had first to have
been admitted into the receiving State. Was there really
any need for the Commission to decide the awkward
question whether the receiving State had to give official
permission for members of a special mission to be
accompanied by members of their families or whether
such permission could be assumed? To avoid creating
unnecessary difficulties, he would suggest that the passage
should merely refer to "the members of the families".

53. Mr. NAGENDRA SINGH said that he entirely
agreed with the Belgian Government's comment regarding
tax exemption for members of the family. Those persons
would not normally stay long enough in the receiving
State for their incomes to be taxable; however, if circum-
stances arose in which they earned income that was
taxable in the receiving State, there was no justification
whatsoever, under the functional principle, for granting
them exemption.

54. As he had mentioned during the discussion on
articles 31 and 32, the provisions of those articles granted
members of the administrative and technical staff of a
special mission greater privileges than those enjoyed by
the corresponding staff of permanent missions. As far
as members of the families of such staff were concerned,
paragraph 2 of article 35 gave them greater privileges
than those extended to persons of the same category
by the 1961 Vienna Convention. Article 37, paragraph 2,
of that Convention gave members of the family the benefit
of the privileges and immunities specified in articles 29
to 35. With regard to the privileges specified in article 36
of the 1961 Convention, those persons only enjoyed the
benefit of paragraph 1 "in respect of articles imported
at the time of first installation".

55. Since article 32 of the draft extended to the adminis-
trative and technical staff of the special mission the
benefit of the "privileges and immunities specified in
articles 24 to 31", and article 31 did not limit customs
exemption to articles imported at the time of first
installation, the result was to give them, and consequently
members of their families by virtue of paragraph 2 of
article 35, greater privileges than those granted to the

same categories of persons in the case of permanent
missions by the 1961 Vienna Convention.

56. Special missions were temporary by nature, so did
not require any customs exemption; if any such exemption
were to be granted, it should be limited to articles imported
on first installation.

57. He supported the proposal for the deletion of the
words "who are authorized by the receiving State to
accompany them".

58. Mr. JIMENEZ de ARECHAGA said he also
approved the deletion of those words. In 1965, the Special
Rapporteur had proposed an article 31, entitled " Status of
family members", which dealt at length in paragraphs 1,2
and 3 with the question of the entry of members of the
families of the head and members of the staff of the special
mission.4 The discussion on that article5 had shown little
support in the Commission for the idea of a special
authorization regarding the entry of members of the
family into the receiving State. As a result, paragraphs 1,2
and 3 had been dropped from the article. However,
in the shortened text introduced at the 819th meeting as
article 34, entitled "Members of the family", the words
"who are authorized by the receiving State to accompany
them" appeared in paragraph I.6

59. Those words, which were a survival from the earlier
text, should be deleted. The idea which they were intended
to convey could be covered in one of the general articles
of the draft, such as article 3 or article 4.

60. He agreed with the Special Rapporteur's recom-
mendation (A/CN.4/194/Add.2) that the Netherlands
Government's proposal concerning paragraph 1 should
not be adopted. He did not agree, however, with the
Special Rapporteur's favourable view of the suggestion by
that same Government that the members of the family
should not enjoy immunity in respect of damage resulting
from road accidents.

61. That suggestion was inadequate in two respects.
First, it dealt with only one type of civil claim and ignored
such claims as those arising from divorce and maintenance
litigation. Secondly, it was too drastic in that it would
rule out all immunity from jurisdiction.

62. He was in favour of keeping to the principle adopted
at the 1961 Vienna Conference, which was based on
immunity combined with the possibility of waiver. At the
918th meeting7 he had put forward a proposal based on
the system embodied in sections 14 and 20 of the Conven-
tion on the Privileges and Immunities of the United
Nations.8 Under that system, the receiving State would
have not only a right but a duty to waive the immunity
where, in its opinion, that immunity would impede the
course of justice and could be waived without prejudice
to the purpose for which the immunity had been granted.

4 Yearbook of the International Law Commission, 1965, vol. II,
p. 136.

5 op. cit., vol. I, 808th meeting, paras. 48-61.
6 Ibid., 819th meeting, para. 93.
7 Paras. 10 and 43.
8 United Nations, Treaty Series, vol. 1, pp. 22 and 26.
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63. It was essential to adhere to that system, which
had been strongly upheld by the first Secretary-General
of the United Nations in the first test case relating to
the application of section 20 of the Convention. That case
related to a violation of the speed limit by the Secretary-
General's official chauffeur when driving him to an urgent
meeting of the Security Council; the New York Court of
Appeal had upheld the immunity in that case.

64. Mr. USHAKOV said that he approved the proposal
to include in article 35 the words "who are authorized
by the receiving State to accompany them" or some other
expression conveying the same idea. The Vienna Confer-
ence had not succeeded in defining the expression
"members of the family" because ideas on the subject
varied from one country to another. In the case of a
permanent mission, it was possible to decide by means of
an exchange of notes with the authorities of the receiving
State what persons were authorized to accompany
members of the mission as members of their families;
but in the case of special missions, which were nearly
always temporary, those concerned did not have sufficient
time to settle the matter. Article 35 should therefore be
very clear on that point.

65. Paragraph 2 of the article was not very happily
worded. Instead of using the expression "the privileges
and immunities specified in article 32" and thus referring
the reader to "the privileges and immunities specified
in articles 24 to 31", it would be better to say in so many
words "the privileges and immunities specified for the
administrative and technical staff".

66. Mr. EUSTATHIADES said that his views on
article 35, paragraph 2, were the same as Mr. Ushakov's.
As it stood, the paragraph might imply that the electri-
cian's daughter, for example, would enjoy quite unneces-
sary privileges and immunities, and that impression
would only be dispelled if the reader referred to articles 24
to 31. It would therefore be better to state that the only
privileges and immunities in question were those granted
to the administrative and technical staff. With regard to
the words "who are authorized by the receiving State to
accompany them", he would point out that authorization
did not depend on the grant of immunities. If those words
were retained, it would be necessary to make clear what
was meant by the word "authorized". Another solution
would be to accept Mr. Ago's proposal and to say
simply "the members of the families".

67. The suggestion by the Netherlands Government that
the words "in so far as these privileges and immunities
are granted to them by the receiving State" should be
added at the end of paragraph 1 seemed worth adopting.
To give privileges and immunities to all members of the
families of the administrative and technical staff was
stretching courtesy too far.

68. He would, of course, accept the solutions to which
he had just referred, but it would in fact be preferable
not to mention members of the families of the adminis-
trative and technical staff.

69. Mr. CASTREN said that he had already expressed
the view that the provision that members of the staff of a
special mission could not be accompanied by their families

unless authorized to do so by the receiving State was too
strict. He was grateful to the Special Rapporteur for his
conciliatory attitude in proposing that the wording be
changed so as to state that authorization by the receiv-
ing State was not necessary but that that State could
object to members of the special mission being accom-
panied by members of their families. He accepted that
proposal.

70. Mr. BARTOS, Special Rapporteur, said that he
had not been responsible for the proposal that privileges
and immunities should be granted to members of the
administrative and technical staff; it had been the
Commission itself which had decided to follow the Vienna
Convention. Mr. Eustathiades seemed to think that the
words which the Netherlands Government proposed to
add to paragraph 1 would restrict the privileges and
immunities accorded to members of the families of the
administrative and technical staff: but paragraph 1 did
not refer to the administrative and technical staff.
Personally he could not accept the Netherlands Govern-
ment's proposal, but he must leave it to the Commission
to settle the question of principle.

71. He could accept Mr. Ushakov's suggestion that the
words "the privileges and immunities specified for the
administrative and technical staff" be added at the end
of paragraph 2.

72. Replying to Mr. Nagendra Singh, he pointed out
that where installation in general was concerned, no
provision was made in the draft for any privilege in
connexion with articles imported on first installation,
even in the case of the diplomatic staff.
73. He proposed to delete the words " who are authorized
by the receiving State to accompany them" and to include
in the article a sentence to the effect that the receiving
State could restrict the number of members of families
accompanying members of the mission.

74. The question of defining "members of the family"
had been deliberately left aside. The Vienna Conference
had not succeeded in finding a definition acceptable to all
countries.

75. Mr. NAGENDRA SINGH said that he had not
proposed that members of the family should be given
customs exemption on articles imported on first instal-
lation. He had objected to members of the family of the
administrative and technical staff of the special mission
being given privileges more extensive than those specified
for the same category of persons by the 1961 Vienna
Convention in the case of permanent missions.

76. The combined effect of the various articles on spe-
cial missions would be to give the administrative and
technical staff of special missions and the members of
their families privileges in excess of those granted by
article 37, paragraph 2, of the 1961 Vienna Convention;
that was the reason for the objections by the United
Kingdom and Austrian Governments. The position
should be remedied by deleting paragraph 2 of article 35
and amending article 32 by substituting for the words
"the privileges and immunities specified in articles 24
to 31", the words "the privileges and immunities specified
in articles 24 to 30".



922nd meeting — 15 June 1967 151

77. The CHAIRMAN said that the point made by
Mr. Nagendra Singh was one of substance, but it arose
out of a question of drafting.

78. The discussion had shown that the Commission as
a whole did not support the retention of the words
" who are authorized by the receiving State to accompany
them". The Drafting Committee would consider the
suggestion by Mr. Jime'nez de Arechaga to cover that
point in one of the early articles of the draft, and the
suggestion by the Special Rapporteur to insert a passage
which would allow the receiving State to make the entry
of members of the family conditional, or to place limita-
tions upon it.

79. He suggested that article 35 be referred to the
Drafting Committee for consideration in the light of the
discussion.

It was so agreed.9

The meeting rose at 1.5 p.m.

9 For resumption of discussion, see 934th meeting, paras. 33-39.

922nd MEETING

Thursday, 15 June 1967, at 10.5 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. BartoS, Mr. Castaiieda, Mr.
Castr&i, Mr. Eustathiades, Mr. Jimenez de ArSchaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 36 (Nationals of the receiving State and persons
permanently resident in the territory of the receiving
State) [40].

1. Article 36

Nationals of the receiving State and persons permanently
resident in the territory of the receiving State

[40]

1. Except in so far as additional privileges and immunities may
be recognized by special agreement or by decision of the receiving
State, the head and members of the special mission and the mem-
bers of its diplomatic staff who are nationals of or permanently
resident in that State shall enjoy only immunity from jurisdiction,
and inviolability, in respect of official acts performed in the exercise
of their functions.

2. Other members of the staff of the special mission and
private staff who are nationals of or permanently resident in the
receiving State shall enjoy privileges and immunities only to the

extent admitted by the receiving State. However, the receiving
State must exercise its jurisdiction over those persons in such
a manner as not to interfere unduly with the performance of the
functions of the special mission.

2. The CHAIRMAN invited the Commission to con-
sider article 36, the Special Rapporteur's proposals for
which were contained in paragraph 13 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments in document A/CN.4/194/
Add.4.

3. Mr. BARTOS, Special Rapporteur, said that the
rules in article 36 had been the subject of much debate at
the two Vienna Conferences. Discussion had turned on
the question of the nationality of members of the mission,
who, in principle, should be nationals of the sending State
and, more particularly, on the question of members of the
mission permanently resident in the receiving State, a
category which had been regarded with some suspicion.
In the case of nationals of the receiving State, the latter
had the right to refuse to allow them to join the special
mission. In the case of persons permanently resident in the
receiving State, the problem was more difficult, for many
countries were bound by conventions which guaranteed
freedom of establishment for aliens. Of course, the
receiving State could always resort to the expedient of
declaring such persons non grata, but that was a fairly
serious decision. In any case, even if the Commission
adopted the Vienna wording, more than one point would
still have to be clarified.

4. He had no objection to the comment by the Belgian
Government, which was of a drafting nature.
5. The Swedish Government's request that the commen-
tary to the article should be revised would be taken into
consideration.
6. He fully approved the United Kingdom Government's
observation that the clause relating to nationals of, and
permanent residents in, the receiving State should appear
only once, namely in article 36.

7. With regard to the comments of the Netherlands
Government, which asked for the deletion of the article,
he recalled that that Government had taken the same
position at the two Vienna Conferences, but that an over-
whelming majority of States had been in favour of placing
some limitation on access to diplomatic and consular
posts.
8. The Commission should therefore decide whether it
was necessary to maintain the limitation principle and, if
so, to what extent. For the time being, that limitation was
guaranteed, first, by the rule under which such members
of the special mission enjoyed only functional immunity
and, secondly, by the provision which required the receiv-
ing State to exercise its jurisdiction over those persons
in such a manner as not to interfere unduly with the per-
formance of the functions of the special mission. That
provision was more a recommendation or "psychological
rule" than a rule of actual law.

9. He was in favour of retaining article 36, subject to
certain drafting changes.

10. Mr. TAMMES said that he saw no compelling reason
for the inconsistency between the provisions of article 36,



152 Yearbook of the International Law Commission, 1967, Vol. I

which referred to persons "who are nationals of or
permanently resident in" the receiving State, and article 14
on the nationality of the head and the members of the
special mission and of members of its staff, which referred
only to nationality, without any mention of permanent
residents.

11. That anomaly reflected an inconsistency between
articles 8 and 38 of the 1961 Vienna Convention on
Diplomatic Relations, on which articles 14 and 36 of the
draft on special missions were based. The explanation of
that inconsistency was that the reference to permanent
residents, which was not to be found in the International
Law Commission's draft articles on permanent diplomatic
missions, had been introduced by the 1961 Vienna Con-
ference, which had, however, omitted to bring the text of
article 8 into line with that of article 38.

12. It was significant that the decision to insert in both
paragraphs of article 38 of the 1961 Vienna Convention
the words "or permanent resident(s)" after the word
"national(s)" had been taken in the Committee of the
Whole of the 1961 Vienna Conference by the not very
convincing majority of 27 votes to 8, with 32 abstentions.1

The model of the 1961 Convention was, therefore, not
very persuasive. Moreover, he saw no reason why the
limitation in respect of permanent residents should be intro-
duced in connexion with special missions, where so much
was left to the agreement of the States concerned. But if
the Commission preferred to equate permanent residents
in the receiving State with nationals of that State in ar-
ticle 36, then the text of article 14 should be reconsidered,
since the two articles involved the same basic principle.

13. Mr. BARTOS, Special Rapporteur, pointed out
that at the 12th plenary meeting of the Vienna Conference,
article 38 had been adopted by more than two-thirds of
the votes.

14. Mr. TAMMES said that the vote he had mentioned
related specifically to the introduction of a reference to
permanent residents. Of course, as was usual at interna-
tional conferences, the 1961 Vienna Conference had
adopted the article as a whole by a large majority, but that
vote did not relate specifically to the question of equating
residents with nationals.

15. The comments of Governments favouring the dele-
tion of article 36 were a reflection of the Commission's
own views as expressed in paragraph (4) of its commentary
to article 36:

"The Commission stresses that, in its view, it is better
that this question should be settled by mutual agree-
ments rather than that general international rules should
be laid down on the subject".2

16. Mr. CASTANEDA said that while he was in favour
of retaining article 36, at the same time he had some doubt
about the soundness of the rule it expressed. Even if the
Vienna Conference had finally admitted that nationals of

1 United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 66, para. 191(5).

2 Yearbook of the International Law Commission, 1965, vol. II,
p. 188.

the receiving State could be diplomatic agents, that situa-
tion was not a desirable one, and all the less so in the case
of a special mission. To take as an example the case of a
special mission composed of businessmen who were
nationals of the receiving State; they would enjoy immu-
nity for acts performed in the exercise of the functions of
the special mission, but where was the line to be drawn
between their official acts and the acts performed in their
own private interest? And what was one to say about
their privileged position in relation to other businessmen
of the receiving State? Might it not be advisable, in that
case, to refuse functional immunity? Admittedly a deroga-
tion from the rule could be made by mutual agreement.

17. Mr. NAGENDRA SINGH said that he was inclined
to agree with Mr. Tammes that there was some inconsis-
tency between articles 14 and 36. Either the reference to
permanent residents should be dropped from article 36,
or it should be introduced into article 14.

18. Mr. BARTOS, Special Rapporteur, said that the
sending State was not prohibited from designating perma-
nent residents of the receiving State as members of a
special mission; the point was that they would enjoy only
functional immunity.
19. As the Australian and New Zealand Governments
had observed at the time, it sometimes happened that
merchants or businessmen who were established in the
territory of the receiving State but were nationals of the
sending State took unfair advantage of their position in
order to serve their own private interests; in that case, the
receiving State should be able to refuse them privileges and
immunities. That view had also been upheld by a large
number of African and Asian countries.

20. The question raised by Mr. Castafieda of how to
draw the line between acts attaching to the function and
acts performed in a private capacity was a difficult one.
The answer depended on the interpretation placed on
article 42, on professional activity. Latin American prac-
tice was for businessmen who were members of a special
mission to take advantage of their stay in the territory of
the receiving State to deal with private matters. United
Kingdom practice was for the sending State first to dele-
gate a kind of semi-official mission of businessmen to
study market possibilities. That advance mission was
followed by the official mission to conclude a trade agree-
ment. There was always a certain interval between the
cessation of the functions of the unofficial mission and the
sending of the official mission.

21. Mr. Tammes had rightly pointed out that the draft
submitted by the Commission at Vienna had not contained
any provision concerning persons permanently residing
in the receiving State. The addition had been made at
Vienna on the suggestion of Commonwealth and African
countries. The Scandinavian and Benelux countries had
not opposed that provision, although in their opinion there
was a danger that it might limit the possibilities of inter-
national relations. The Commission had therefore to
decide whether to maintain that clause from the Vienna
Convention on Diplomatic Relations.

22. Mr. KEARNEY said he supported the retention of
article 36 as it stood.
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23. He was opposed to any change in article 14 which
would cut down unnecessarily the sending State's freedom
of choice. There was no strong feeling against the use for
a special mission of persons permanently resident in the
receiving State and any attempt to restrict such use would
give rise to many problems.

24. From the practical point of view, the text of article 36
reflected the desire of States not to increase the scope of
privileges and immunities. Those considerations applied
with considerable force in the case of a person who resided
permanently in the receiving State and was regarded by
the inhabitants of that State as one of them; the extension
of privileges to such a person sometimes gave rise to
feelings of resentment.

25. Mr. JIMENEZ de ARECHAGA said he also sup-
ported article 36 as it stood. The text reflected the distinc-
tion adopted at the 1961 Vienna Conference between three
categories of persons: first, the diplomatic personnel who
enjoyed full immunity; secondly, persons who enjoyed the
more limited immunity " in respect of acts performed in the
course of their duties ", to use the expression appearing in
article 33 and taken from article 37 (3) of the Vienna
Convention on Diplomatic Relations; and, thirdly, the
nationals of and permanent residents in the receiving State
who enjoyed the even more limited immunity "in respect
of official acts performed in the exercise of their func-
tions", as stated in article 36, paragraph 1, and in the
corresponding provision of the 1961 Vienna Convention,
on which that paragraph was based.

26. In 1957, the Commission itself had deliberately intro-
duced into the text on diplomatic intercourse and immu-
nities the word "official" before "acts", precisely in order
to confine the immunity and the inviolability strictly to the
indispensable minimum necessary to enable the member
of the staff of the mission concerned "to perform his
duties satisfactorily ", as indicated in paragraph (2) of the
commentary to what had then been article 30 on diplo-
matic agents who were nationals of the receiving State.3

27. He therefore urged the Commission to adopt ar-
ticle 36 in the form in which it had been submitted.

28. Mr. USHAKOV said that articles 14 and 36 contem-
plated an exceptional situation to which in principle every-
one, including the members of the Commission, objected.
The question was in fact one that should be settled at the
conference: it was for plenipotentiaries to say whether
their governments were for or against the rejection of that
principle.

29. Mr Tammes had rightly said that articles 14 and 36
should be brought into line. Would it not be possible to
provide in article 14 that the consent of the receiving State
was also required for the appointment of persons per-
manently resident in that State ? The problem would then
be simplified. If the Commission did not accept that view,
he would naturally not object to the retention of article 14
as at present worded.

30. The situation to which Mr. Castaneda had referred
actually occurred very seldom. Special missions were

3 Yearbook of the International Law Commission, 1957, vol. II,
pp. 141 and 142.

generally composed of government officials of the sending
State and diplomats, who were not concerned with private
business. There was of course no harm in providing for
that somewhat exceptional situation, but in his view the
article should be retained as at present worded.

31. Mr. REUTER said that he favoured the retention of
articles 14 and 36 which, like the whole draft, represented
a compromise between the interests of the sending and
receiving States. Article 36 was complementary to arti-
cle 14, in the sense that article 14 gave the receiving State the
legal right to object to the appointment of certain members
of the special mission, and article 36 gave the receiving
State an assurance that, if it refrained from making use of
that right, it would not pay too high a price for doing so.

32. Mr. YASSEEN said that in his view article 36 was
acceptable as it stood. It was natural that a national of the
receiving State should be given functional immunity and
articles 14 and 36 supplemented each other very neatly.
There was no need to mention persons permanently resi-
dent in the receiving State in article 14 because, if they
were nationals of the sending State, incompatibility would
arise between their legal position as nationals and their
legal position as permanent residents.

33. The best course would be for the receiving State, at
the time when it was notified of the arrival of a special
mission and of its membership, to refuse if necessary to
agree to the appointment of one or more persons covered
by those provisions.

34. Mr. CASTREN said that he could accept article 36,
which he too regarded as a compromise. Nevertheless, as
the Special Rapporteur had suggested, the Drafting
Committee might reword certain passages in the commen-
tary which were open to misinterpretation.

35. Mr. RAMANGASOAVINA said that he also was
in favour of retaining article 36 as at present worded. It
usefully supplemented article 14, in which the Commission
laid down the principle that, essentially, special missions
were composed of nationals of the sending State. But there
might be exceptions; for instance, some of the members
of the special mission might be nationals of the receiving
State or nationals of a third State, permanently resident in
the receiving State. Article 36 was useful because it gave
the receiving State the right not to grant the same privi-
leges and immunities to such persons as it did to the other
members of special missions.

36. With regard to the question raised by the Belgian
Government of the placing of the word "que" in the
French text of the last phrase in paragraph 1, his view was
that both phrases were equally acceptable.

37. Mr. EUSTATHIADES said that he found both
article 14 and article 36 satisfactory. The difficulty to
which Mr. Castaneda had referred would certainly arise
in practice and would be solved on a functional basis; but
it was impossible to go into such details in the draft.

38. The slight difference between articles 14 and 36 was
deliberate and well advised. Article 14 provided that the
sending State could not appoint a national of the receiving
State to a special mission except with the consent of that
State. During the discussion on article 14 at the 907th
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meeting, some members of the Commission, including
Mr. Castren and himself, had expressed the view that
paragraph 3 of that article was rather too strict. It would
be a mistake to go still further, and especially to raise the
question of consent again in connexion with article 36.
Some States—and he was not referring only to newly-
independent States—might find it essential to appoint
persons residing in the receiving State as members of a
special mission.

39. Mr. CASTAftEDA, referring to Mr. Ushakov's
remarks, said that special missions with a mixed member-
ship were in fact quite common, at any rate in certain
countries, such as those importing capital and manu-
factured goods. For instance, a Belgian special mission on
economic co-operation which had visited Mexico had been
headed by the Prince of Liege and its members had
included two Belgian Ministers and several Belgian civil
servants as well as about fifteen private bankers. His
Government had had every reason to be satisfied with the
membership of that mission. The sending State might
equally well include in its special mission persons who
were nationals of, or resident in, the receiving State and
carried on professional activities there, as for example
businessmen or bankers. In that case, acts performed by
those persons in their official capacity on behalf of the
special mission would be almost indistinguishable from
acts performed by them in their private capacity on behalf
of their firms. The consequence of article 36 would be that
such persons would enjoy immunity from civil jurisdiction
in respect of acts performed by them as bankers or
businessmen in their country of residence, a situation
which would be inequitable so far as the other bankers or
businessmen in that country were concerned. It was true
that the receiving State could object to such persons being
members of the special mission, but why should it not be
given the opportunity of accepting them on condition that
it did not have to grant them immunity? It was hardly
possible for the Commission to refuse to contemplate
such an eventuality.

40. The CHAIRMAN, speaking as a member of the
Commission, said that some problems of application
would be bound to arise for many articles. As far as
article 36 was concerned, however, it should be possible to
interpret the words "official acts performed in the exercise
of their functions" without undue difficulty as covering
only those acts which were performed on behalf of the
special mission.
41. He himself agreed with Mr. Jimenez de Arechaga and
other speakers that articles 14 and 36 should be retained
as they stood. They dealt with quite different aspects of the
question and there was no reason why the Commission
should adopt the same solution for the problem of per-
manent residents in both articles.

42. Mr. USTOR said that he was in general agreement
with article 36. The point raised by. Mr. Castaneda could
be met by amending the opening words of paragraph 1
which now read: "Except in so far as additional privileges
and immunities may be recognized by special agree-
ment...". That proviso covered only the case m which
additional privileges might be granted; it could be
amended so as to cover also the possibility of more

restricted privileges being agreed upon by the States con-
cerned in a special agreement.

43. Mr BARTOS, Special Rapporteur, said that it would
be comparatively easy to bring articles 14 and 36 into line
with each other by including in article 14, paragraph 3,
an additional stipulation that the receiving State could
also reserve the right to refuse persons of whatever
nationality who were permanently resident in the receiving
State. He would submit a draft in that sense to the Draft-
ing Committee, although personally he did not consider
such a provision necessary, for it was always open to the
receiving State to declare such persons non grata or
unacceptable; in that case the person or persons concerned
would not have to leave its territory but would have to
cease performing any functions in the special mission.

44. The situation to which Mr. Castaneda had referred
did occur in practice. But some countries regarded it as
inadmissible and it was impossible to conceive of it
occurring in the case of special missions from the socialist
countries; in the case of the capitalist countries, some
accepted it and others merely tolerated it.
45. The proviso at the beginning of paragraph 1 made
the rule very flexible. What was guaranteed was immunity
from jurisdiction and inviolability in respect of official acts
performed by members of the mission in the exercise of
their functions. It was, of course, hard to distinguish
between those acts and other acts. That question had not
yet been settled even in municipal law, and in international
law the dividing line was even less clearly established.
46. Most members of the Commission were in favour of
the existing wording of the article. The proposed rule was
useful from the psychological point of view, because the
granting of privileges and immunities to persons possess-
ing the nationality of the State visited, or permanently
resident there, was a matter which was viewed by many
people with misgivings. On the other hand, it might be
useful for some countries to be able to appoint such
persons as members of special missions. Although he had
no objection to an attempt being made to find a more
satisfactory wording, he would advise the Commission to
maintain the rule, which had been adopted by a more than
two-thirds majority at the Vienna Conference.
47. He would amend the commentary so as to make it
clear that nothing in the text of the article ran directly
counter to the views expressed by the Belgian, Swedish and
Netherlands Governments in their comments.
48. He proposed that article 36 be referred to the Draft-
ing Committee.

49. Mr. EUSTATHIADES said that it was his under-
standing that the Special Rapporteur had agreed to refer
in paragraph 3 of article 14 to persons permanently resi-
dent in the receiving State. In his view, that would be
going too far. Since the purpose of special missions was
to encourage closer international relations, it was incon-
ceivable that the consent of the receiving State should be
required before the sending State could appoint as mem-
bers of a special mission persons who were permanently
resident in the receiving State.

50. The CHAIRMAN pointed out that the Commission,
in its discussion on article 14 at the 907th meeting, had not
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expressed any view that could serve as a basis for changing
that article. The question which had now been raised
with regard to article 14 should be discussed when the
Commission came to consider the text of that article
again.

51. As far as article 36 was concerned, there was a large
majority in favour of retaining it as it stood. There arose
only questions of drafting, which could be dealt with by
the Drafting Committee, such as the placing of the word
"que" in the French version of the article. Personally,
although he found the drafting of the article unsatis-
factory, he would be reluctant to depart from the language
used in the 1961 Vienna Convention simply on grounds of
elegance of language.

52. He had always found it somewhat strange that the
last sentence of paragraph 2, like the corresponding
provisions of the 1961 Vienna Convention, should apply
only to members of the staff of the mission and to the
private staff. The requirement that "the receiving State
must exercise its jurisdiction over those persons in such a
manner as not to interfere unduly with the performance of
the functions of the special mission" should surely apply
also to the more important persons mentioned in para-
graph 1, whenever the receiving State might be called upon
to exercise jurisdiction over them.

53. He suggested that article 36 be referred to the
Drafting Committee for consideration in the light of the
discussion.

It was so agreed.*

ARTICLE 43 (Right to leave the territory of the receiving
State) [46]

54. Article 43 [46]

Right to leave the territory of the receiving State

The receiving State must, even in case of armed conflict, grant
facilities in order to enable persons enjoying privileges and
immunities, other than nationals of the receiving State, and mem-
bers of the families of such persons irrespective of their nationality,
to leave at the earliest possible moment. It must, in particular,
in case of need, place at their disposal the necessary means of
transport for themselves and their property.

55. The CHAIRMAN invited the Commission to con-
sider article 43, the Special Rapporteur's proposals for
which were contained in paragraph 8 of the section dealing
with that article in his fourth report (A/CN.4/194/Add. 2).

56. Mr. BARTOS, Special Rapporteur, said that the
article corresponded to article 44 of the Vienna Conven-
tion on Diplomatic Relations.

57. Two proposals had been made by the Government
of Israel. The first referred to the terminology used and
would be considered by the Drafting Committee.

58. The second proposal was that the archives of the
special mission should be mentioned as well as its pro-
perty. He had no objection to that proposal but he con-
sidered that the question of the archives was adequately
dealt with in article 44 of the draft.

59. Mr. REUTER said that, although he supported the
Special Rapporteur's conclusions, he wished to point out
that the second proposal by Israel referred rather to draft
article 44, which did not seem to provide for situations
where the special mission ceased to function and the
sending State and the receiving State had no diplomatic or
consular relations with each other.

60. The expression "their property", in draft article 43,
was rather surprising, but he did not propose to object if
the Commission did not succeed in finding a more satis-
factory expression.

61. Mr. BARTOS, Special Rapporteur, said that, at its
912th meeting, the Commission had considered the
possibility of incorporating an additional provision in
article 44 to the effect that, if the special mission ceased to
function in circumstances where there were no diplomatic
or consular relations between the two States, it should be
possible for the sending State to remove its archives.

62. Mr. EUSTATHIADES said that, even though that
question was dealt with in article 44, there was no
objection to mentioning the archives in article 43, as the
Israel Government requested, since article 43 dealt with
a quite exceptional situation.

63. Mr. KEARNEY asked whether the phrase "persons
enjoying privileges and immunities " was meant to include
permanent residents in the receiving State, who were
accorded a certain degree of immunity, so as to ensure that
they could leave the territory of that State.

64. Mr. BARTOS, Special Rapporteur, said that the
idea at the Vienna Conference had been that all nationals
of the sending State would be able to leave the country in
the circumstances described, even if they were permanently
resident there. That was a general rule of international law
which applied to the exceptional situation contemplated
in the article before the Commission. There had been much
discussion at the Vienna Conference about another ques-
tion, namely, whether, in the case of armed conflict, wives
or children who were nationals of the receiving State were
permitted to follow their husbands or fathers.5 The
question had been settled on the basis that the unity of
the family should be maintained. The same situation might
arise in the case of special missions, and he would there-
fore advise the Commission to maintain the expression
used in the Vienna Convention.

65. The CHAIRMAN suggested that article 43 be
referred to the Drafting Committee, which would need
to take account of the suggestions by the Government of
Israel and to consider the relation of that article with
article 44.

It was so agreed.6

4 For resumption of discussion, see 934th meeting, paras. 40-48.

5 United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. I, Summary Records of the
Committee of the Whole, 36th meeting, paras. 72-74, and 37th
meeting, paras. 1-7.

6 For resumption of discussion, see 934th meeting, paras. 64-73.
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ARTICLE 37 (Duration of privileges and immunities) [44,
paras. 1 and 2]

66. Article 37 [44, paras. 1 and 2]

Duration of privileges and immunities

1. Every person entitled to privileges and immunities shall enjoy
them from the moment he enters the territory of the receiving
State for the purpose of performing his functions in a special
mission, or, if already in its territory, from the moment when
his appointment is notified to the competent organ of that State.

2. When the functions of a person enjoying privileges and
immunities have come to an end, such privileges and immunities
shall normally cease at the moment when he leaves the country,
or on expiry of a reasonable period in which to do so, but shall
subsist until that time, even in the case of armed conflict. How-
ever, with respect to acts performed by such a person in the
exercise of his functions as a member of the special mission,
immunity shall continue to subsist.

67. The CHAIRMAN invited the Commission to con-
sider article 37, the Special Rapporteur's proposals for
which were contained in paragraph 7 of the section
dealing with that article in his fourth report (A/CN.194/
Add.2) and in his additional comments in part two of
document A/CN.4/194/Add.4.

68. Mr. BARTOS, Special Rapporteur, said that the
article reproduced mutatis mutandis paragraphs 1 and 2 of
article 39 of the Vienna Convention on Diplomatic
Relations.
69. The Belgian Government had proposed that the
word "organ" be replaced by the word "authority". He
did not agree, for an organ was not necessarily an autho-
rity. One solution might be to use the expression adopted
by the Drafting Committee in the case of another article,
namely "the Ministry of Foreign Affairs or other organ".
70. The Chilean Government found the expression " on
expiry of a reasonable period" too vague and proposed
that it be made more precise by adding the words " granted
by the receiving State". He accepted that suggestion.

71. Mr. YASSEEN said that he too considered the
Chilean Government's proposal acceptable. As for the
Belgian Government's proposal to replace the word
"organ" by the word "authority", it would be best to
say simply "from the moment when his appointment is
notified to that State".
72. Subject to those comments, he could accept article 37.

73. Mr. USTOR said that article 37 was acceptable but
its meaning should be made clearer; a departure from the
wording of the Vienna Convention on Diplomatic Rela-
tions was both necessary and justified. As it stood, the text
failed to cover the position of members of the family of
the head and members of the special mission and of its
diplomatic staff who enjoyed privileges and immunities.

74. Mr. AGO said he wondered what had prompted the
Commission to take the decision to split up article 39
of the Vienna Convention into two parts. Was the death
of a member of a special mission more important than the
death of a member of a permanent diplomatic mission,
that it should be dealt with in a separate article? Unless

there was good reason for that decision, it would be better
to amalgamate articles 37 and 38 and consequently to de-
lete the title "Case of death".

75. Mr. BARTOS, Special Rapporteur, said it was true
that there was a gap in the Vienna Convention, in that it
did not mention members of the family. He therefore
proposed to add a third paragraph to article 37 to state
that the privileges and immunities granted to members of
the family had the same duration as the privileges and
immunities of the persons they accompanied.
76. Replying to Mr. Ago, he agreed that it would be more
logical to insert paragraph 3 of article 39 of the Vienna
Convention, which also dealt with the duration of
privileges and immunities, in article 37 rather than in
article 38. On the other hand, article 39, paragraph 4, of
the Vienna Convention had no direct connexion with
article 37.
77. He proposed that article 37 be referred to the
Drafting Committee; in addition to its present two para-
graphs, it would include a third paragraph dealing with
members of the family and a fourth consisting of para-
graph 1 of article 38.

78. Mr. EUSTATHIADES said that he could accept
Mr. Yasseen's proposal to drop the words "the competent
organ" and to say simply "from the moment when his
appointment is notified to that State". He would also
suggest that paragraph 3 of article 38 be included in
article 29, on exemption from dues and taxes.

79. The CHAIRMAN suggested that article 37 be refer-
red to the Drafting Committee without the Commission
taking any final decision on its substance.

It was so agreed.1

ARTICLE 38 (Case of death) [44, para. 3, and 45]

80. Article 38
Case of death

[44, para. 3, and 45]

1. In the event of the death of the head or of a member of the
special mission or of a member of its staff, the members of his
family shall continue to enjoy the privileges and immunities to
which they are entitled until the expiry of a reasonable period
in which to leave the country.

2. In the event of the death of the head or of a member of the
special mission or of a member of its staff, or of a member of
their families, if those persons are not nationals of or permanently
resident in the receiving State, the receiving State shall facilitate
the collection and permit the withdrawal of the movable property
of the deceased, with the exception of any property acquired in
the country the export of which was prohibited at the time of
his death.

3. Estate, succession and inheritance duties shall not be levied
on movable property the presence of which in the receiving State
was due solely to the presence there of the deceased as the head
or member of the special mission or member of its staff, or as a
member of their families.

81. The CHAIRMAN invited the Commission to con-
sider article 38, the Special Rapporteur's proposals for
which were contained in paragraph 6 of the section dealing
with that article in his fourth report (A/CN.4/194/Add.2).

7 For resumption of discussion, see 934th meeting, paras. 49
and 50.



923rd meeting — 16 June 1967 157

82. Mr. BARTOS, Special Rapporteur, said that the
article was based on article 39, paragraphs 3 and 4, of the
Vienna Convention, As had been suggested, paragraph 1
of article 38 would be moved to article 37 and paragraph 3
to article 29.

83. If the Commission decided that article 38 was to
consist solely of paragraph 2, the title of the article would
have to be altered. Alternatively, it could be left to the
Drafting Committee to decide in which article that para-
graph should be placed.

84. Mr. AGO said that although he acknowledged that
the paragraph did not deal with the question of the dura-
tion of privileges and immunities, he was in some doubt
whether there was really any point in breaking up the
text of the Vienna Convention because of a title which
ultimately would not appear in the convention proper.
What had to be established was the principle that when a
person ceased for one reason or another to be a member
of a special mission, any laws which might, for instance,
prohibit the removal of his property from the receiving
State did not apply. He himself thought that it would be
preferable to include the provisions of article 39 of the
Vienna Convention in a single article.

85. The CHAIRMAN observed that article 38 raised
problems primarily of drafting and arrangement. Gene-
rally speaking, the substance of the article seemed to be
acceptable. He suggested that it be referred to the Drafting
Committee.

It was so agreed.8

The meeting rose at 1.5 p.m.

8 For resumption of discussion, see 934th meeting, paras. 51-63.

923rd MEETING

Friday, 16 June 1967, at 10.5 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castafieda, Mr.
Castren, Mr, Eustathiades, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 17 quater (Status of the Head of State) [21]

1. Article 17 quater [21]

Status of the Head of State

The Head of State who leads a special mission of the sending
State enjoys in the receiving State all the facilities, privileges and
immunities which are accorded, under the rules of international

law and international custom, to a Head of State on an official
visit to the receiving State.

All persons forming part of a special mission which is led by a
Head of State and the members of his suite shall enjoy all the
facilities, privileges and immunities which are enjoyed in the
receiving State by the diplomatic staff of permanent diplomatic
missions accredited to that State and all the facilities, privileges
and immunities which may be necessary for the performance of
the tasks incumbent on the members of special missions.

2. The CHAIRMAN invited the Commission to con-
sider the Special Rapporteur's proposal for a new article
17 quater (A/CN.4/194/Add.2) and drew attention to his
additional comments thereon in the supplements to his
fourth report (A/CN.4/194/Add. 4 and Add. 5).

3. Mr. BARTOS, Special Rapporteur, said the first
question for the Commission's consideration was whether
it was desirable to lay down special rules for so-called high-
level special missions. He had outlined the history of the
problem and of the work which had been done on it in his
report (A/CN.4/194, paragraphs 246-250).

4. With regard to article 17 quater of the draft, he wished
to draw the Commission's attention to paragraphs 1, 2
and 3 of the commentary (A/CN.4/194/Add. 2).
5. There was a difference of opinion as to whether it was
possible to speak of high-level special missions when the
mission was headed by a high-ranking personage who was
not the Head of the State, such as a Prime Minister,
Minister for Foreign Affairs, Cabinet Minister, and so on.
The United States proposal (A/CN.4/193) which had
served as a basis for discussion during the debate at the
897th meeting on the definition of special missions had
provided that a special mission headed by a minister or
high-ranking official should be received in the receiving
State by a minister or official of the same rank. The
Commission ought to base itself on that proposal if it
decided to adopt special rules on so-called high-level
special missions.
6. Actually, the important thing was the mission itself
and not the head of the mission. If the Commission
adopted the notion of high-level special missions, where,
in the hierarchy of high-ranking persons, would be the
dividing line between the ordinary special mission and the
high-level special mission? Would it adopt some other
criterion for that distinction? What would be its attitude
towards members of Parliament? It was the Head of State
and his executive that were considered, generally speaking,
as representing the State abroad.
7. He had no personal preference and he hoped that the
Commission would adopt whatever point of view was
most commonly recognized among States.

8. Mr. JIMENEZ de ARECHAGA said that it would be
impossible to establish a distinction between political and
non-political missions or a hierarchy of importance
between them. Nor should the Commission attempt to
codify rules governing the legal position of a Head of
State or a Foreign Minister visiting another country, as
they raised problems outside general diplomatic law. The
subject was a separate one and must be dealt with as a
whole.
9. However, it should be possible to formulate an objec-
tive criterion for defining high-level special missions and
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to arrive at an acceptable solution that took account of all
the views expressed in the discussion. That was particu-
larly important when so many members of the Commis-
sion were absent. A provision adopted by a close majority
and without the support of the Governments which had
taken the trouble to submit comments was doomed to
failure.

10. He thought that agreement would be possible on a
text that might be inserted between articles 23 and 24 and
which would read:

"The members of the diplomatic staff of a special
mission headed by a Head of State, Head of Govern-
ment or a Minister of State shall enjoy the privileges
and immunities established in articles 29 to 32 and 36 of
the Vienna Convention on Diplomatic Relations. These
same articles shall also apply to the head and members
of the diplomatic staff of a special mission when the
sending and the receiving States so agree before the
departure of the mission."
A provision on those lines would furnish an objective

criterion for defining a high-level mission.

11. Under articles 24, 25, 26, 27 and 31, other special
missions would be given reduced privileges and immunities
in accordance with their functional requirements.

12. Mr. RAMANGASOAVINA said that, although the
distinction made in article 17 ter between the categories of
special missions seemed to him injudicious, it seemed
entirely natural, on the other hand, that special missions
led by a Head of State should be given special protection
and surrounded with a certain solemnity. In that case it
was the representational theory which prevailed.

13. In the case of special missions headed by a Min-
ister for Foreign Affairs or some other high-ranking
personage who was not a Head of State, rather special
treatment might be provided for, though there was no need
to go so far as to draft separate articles concerning them.
The solution proposed by Mr. Jimenez de Ar6chaga might
be adopted and the provisions laid down in the Vienna
Convention on Diplomatic Relations applied to such
missions.

14. In principle, he was opposed to dividing special
missions into different categories based on their level or on
their technical character. Article 40 bis, on non-discrimi-
nation, provided in paragraph 2(c) that States could
agree among themselves to reduce reciprocally the extent
of the facilities, privileges and immunities for particular
categories of missions. A few amendments should be made
to that provision in order to regulate the question of
special treatment without having to draft a new article.

15. Mr. YASSEEN said that, in drawing up the draft
convention, the Commission had realized that it had to
lay down a kind of general law for special missions or, in
other words, the necessary minimum rules for the per-
formance of their tasks. States could agree mutually on
additional privileges and immunities in order to take
account of the exceptional nature or particular level of a
given special mission, but the Commission's draft should
represent a general formula which would be applicable to
ordinary cases. It was very difficult to draw up a list of the
necessary qualifications and titles to justify granting a

more generous status to a special mission headed by a
high-ranking personage who was not the Head of State.
Normally, States entered into negotiations concerning the
sending of a high-level special mission and determined the
status which it should be given.

16. The draft was based on the idea that different special
missions did not receive different treatment, but it pro-
vided for an exception in the case of special missions led
by the Head of State, whose status was established by
rules of international law. Article 17 quater could there-
fore be kept, since it was not a rule in itself but rather a
reference to the rules of international law.

17. Mr. USHAKOV said that in principle he shared the
view expressed by Mr. Yasseen. If, however, the Commis-
sion adopted a special article on special missions led by a
Head of State, Prime Minister or Minister for Foreign
Affairs, certain provisions of the draft would become
inapplicable. Thus, in the draft provisions concerning so-
called high-level special missions annexed to his second
report1 the Special Rapporteur had laid down a number
of rules concerning special missions headed by a Minister
for Foreign Affairs, which replaced certain articles of the
draft.

18. In his opinion, the Commission should decide either
to deal with only minimum standards in its draft—and
ignore the question under consideration—or to draft a
few articles to govern the case of high-level special mis-
sions.

19. Mr. NAGENDRA SINGH said that the realities of
life must be taken into account in any process of codifica-
tion; there was no overlooking the fact that special mis-
sions were sometimes led by Heads of State and Heads of
Governments, and the draft articles should therefore
include some provision on that subject. A distinction
should be made, however, between special missions led by
Heads of State and Heads of Government and those led
by ministers, of varying rank, or officials. He did not share
the view of Mr. Jimenez de ArSchaga, who had put Heads
of State on the same level as ministers. The Special
Rapporteur had made a commendable effort to frame an
article concerning Heads of State, but the drafting might
need touching up and it would probably have to be
expanded.

20. The best solution would be to provide for minimum
standards and to leave it to the States concerned to reach
agreement about any special privileges and immunities to
be accorded.

21. Mr. AGO said that it was important not to confuse
two different things: the status of the special mission as a
whole, and the status of the persons who formed part of it.
The status of the special mission might vary, depending on
whether it was a more or less high level mission, but he
was not sure that it was necessary to make that distinction.
Was the mere fact that a special mission was led by a Head
of State, a Prime Minister or a Minister for Foreign
Affairs sufficient reason why the whole mission should be
given different treatment and, more particularly, why the

1 Yearbook of the International Law Commission, 1965, vol. II,
p. 144, sub-paragraphs (b), (d), (/), and (g) of rule 4.



923rd meeting — 16 Jane 1967 159

other members of the mission should automatically be
entitled to the full privileges and immunities provided for
in the Vienna Convention on Diplomatic Relations? The
Commission would do better to confine itself to defining
the personal situation of the Head of State, the Prime
Minister, the Minister for Foreign Affairs or other per-
sonages of the same rank when one of them formed part
of a special mission.

22. In connexion with another article of the draft,2 the
Commission had already envisaged the case where a
special mission included members of the diplomatic staff
of the permanent mission of the sending State in the
receiving State; it had thought that in that case such
persons retained their status as members of the permanent
mission, which was governed by the Vienna Convention on
Diplomatic Relations. By analogy inasmuch as general
international law furnished certain rules concerning the
status of a Head of State, a Prime Minister or a Minister
for Foreign Affairs on an official visit to a foreign State, the
Commission could lay down a rule specifying that when
one of those persons or a person of similar rank formed
part of a special mission, his situation was governed not
by the articles of the draft, but by the rules of general
international law. There was no need to do anything more.

23. Mr. REUTER said that the point under discussion
was connected with the subject of article " X " (A/CN.4/
194/Add. 2), on the legal status of the provisions, and
raised a question which came up in connexion with almost
all the articles: what purpose did the Commission have in
mind in preparing its draft? He personally thought that
the convention which was being drafted was intended
primarily to facilitate the task of governments by pro-
posing a ready-made solution which in the majority of
cases would relieve them of the necessity of laying down
detailed conditions. Above all else, therefore, it was
necessary to produce something which would be con-
venient to use. The proposed model should be a single
text or include only a very small number of variants. Since
the Commission had already worked out a system of
general law, it could limit itself to reminding States that
they could agree on different special systems which might
be either broader or stricter than the general system.

24. Certain members of the Commission, it seemed,
would prefer the system defined in the draft to be a mini-
mum system, the least which States could offer in any
given case. If the Commission adopted that approach, the
system should be fixed at a rather low level and be based
more on the Convention on Consular Relations.

25. If the Commission thought it necessary to state
special rules concerning high-level special missions, he
agreed with Mr. Yasseen, and for the same reasons, that it
would be better to consider only the case of the special
mission on the highest level, the special mission led by a
Head of State. In that case, the draft would gain by being
slightly more explicit: since the Commission would refer
to the rules of general international law, it would take the
opportunity to specify what those rules were. But it was
no doubt already too late to undertake a work of that
kind.

26. He hoped that the draft would define a general sys-
tem and a system for special missions at the Head of State
level. For the rest, States would be completely free to
define the system which they wished to apply, by referring
either to the Vienna Convention on Diplomatic Relations
or to the rules concerning special missions at the level of
Heads of State, and they would also not be prevented from
applying a stricter system, if they preferred, than the
general system defined in the draft.

27. Mr. BARTOS, Special Rapporteur, said he agreed
that it was extremely difficult to delimit so-called high-level
special missions, seeing that the hierarchy of functions
varied considerably from one country to another. For
reasons of convenience, the rules of procedure of the
Security Council provided that a Head of State, a Head of
Government or a Minister of Foreign Affairs did not have
to produce credentials, since those persons were presumed
to represent their State.

28. It would not be very difficult to lay down rules of inter-
national law which would be applicable in the case of an
official visit by a Head of State, for those rules were to
some extent fixed; but, even so, the way in which a Head
of State was treated in a foreign country generally
depended in practice on an agreement between the two
States, and in particular on the protocol of the receiving
State.

29. In general, the suite of a Head of State enjoyed full
privileges and immunities, but in that case, too, a question
of definition arose: what persons or category of persons
could lawfully claim to form part of his suite ?

30. He could accept Mr. Yasseen's proposal that only
the first sentence in article 17 quater should be kept. That
sentence had a fairly precise meaning because of the
reference to an " official visit", which was different from a
State visit or a private visit. He was convinced that in most
cases everything would be settled by an agreement between
the States concerned.

31. He was not opposed to the solution proposed by
Mr. Jimenez de Arechaga as far as its substance was con-
cerned. As a general rule, however, he was against insert-
ing a reference to an existing convention in a draft con-
vention. After all, it was possible that States which had
not ratified the Vienna Convention might ratify the new
convention on special missions, and in that case the duties
of those States would be ill-defined.

32. The Commission was technically well equipped to
take a valid decision and he therefore urged it to say
whether it wished to abide by its previous decision not to
draft any separate provisions concerning so-called high-
level special missions.3 If it reversed that decision, he
would submit a draft.

33. Mr. TSURUOKA said that the Commission would
be wise to abide by its previous decision, especially after
the explanations given by the Special Rapporteur.
34. In that case, the Commission could decide to keep
only the first sentence in article 17 quater, as suggested by
Mr. Yasseen and supported by the Special Rapporteur.

8 Article 3.

8 See Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev. 1, Part II, para. 69.
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35. The Commission, however, could also adopt another
method, based on what it had done in its draft articles on
the law of treaties.4 Article 2, paragraph 1 (a) of that draft
indicated that the articles referred primarily to treaties in
written form concluded between States, and article 3
safeguarded the legal force of international agreements
not in written form or not concluded between States, as
well as the application to those agreements of the rules set
forth in the articles to which they would be subject inde-
pendently of those articles.
36. Similarly, with regard to high-level special missions,
the Commission could state that special missions led by a
Head of State, a Prime Minister, a Minister for Foreign
Affairs or persons holding an equivalent rank in the
sending State were not "special missions" within the
meaning of the articles, but that that in no way prevented
the application of the rules of international law to such
missions, independently of the articles.

37. The CHAIRMAN said that the Commission would
continue' its consideration of article 17 quater at its next
meeting; he noted that five different approaches to the
problem had been suggested.

38. The Commission would be sorry to hear that, for
unavoidable reasons, Mr. Tsuruoka would be unable to
attend the remainder of the session and it would thus lose
the benefit of his wisdom and constructive suggestions.

39. Mr. TSURUOKA said he regretted having to leave
before the end of the session, but hoped to be able to
attend the twentieth session.

The meeting rose at 11.35 a.m.

4 Ibid., following paragraph 38.

924th MEETING

Monday, 19 June 1967, at 11.40 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castafleda, Mr.
Castren, Mr. Eustathiades, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda;

A/CN.4/L.121)

(continued)

[Item 1 of the agenda]

ARTICLE 17 quater (Status of the Head of State) [21]
(continued)1

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 17 quater.

2. Mr. BARTOS, Special Rapporteur, said that, before
continuing, he wished to draw attention to the amendment
(A/CN.4/L.121) submitted by Mr. Jimenez de Arechaga
at the previous meeting,2 the effect of which would be to
upset the entire system which had so far been built up with
respect to privileges and immunities. Under the terms of
the proposed new article, which would be article 23 bis,
there would no longer be any separate system for special
missions. In the case of high-level special missions and
special missions for which States had agreed in advance
that those provisions would apply, there would merely
be a reference to the articles of the Vienna Convention on
Diplomatic Relations. All other special missions would be
subject, in the matter of privileges and immunities, to the
system which applied to officials of the United Nations.

3. If the Commission decided in favour of Mr. Jimenez
de Arechaga's amendment, they would have to consider
the entire second part of the draft all over again.

4. The CHAIRMAN said that he would try to summar-
ize the opinions and suggestions put forward during the
discussions.

5. The Special Rapporteur had proposed a system,
embodied in his article 17 quater and supplemented in his
article 17 ter, which made provisions for only one special
category of special mission, namely a mission led by a
Head of State. For other special missions, any special
regime would be a matter of agreement between the two
States concerned; the agreement would be either an ad hoc
one relating to a particular special mission, or a general
agreement covering a whole series of special missions to
to be exchanged by the countries concerned.

6. One of the problems which arose in connexion with
high-level special missions was that they could be headed
by a variety of different dignitaries, such as Ministers of
State and members of Parliament. One member of the
Commission, Mr. Yasseen, had asked that the category of
high-level special missions should be restricted to those
led by a Head of State, but Mr. Ushakov had objected
that such an approach would create a presumption that,
in the absence of a specific agreement between the two
States concerned, a special mission headed by the Prime
Minister or Foreign Minister of the sending State would
be governed by the standard rules on ordinary special
missions. Mr. Tsuruoka had therefore proposed that that
difficulty should be dealt with by means of a general
provision excluding from the operation of the draft articles
on special missions those missions which were led by a Head
of State or by certain other high dignitaries; the reservation
might be on the lines of article 3 of the Commission's
draft articles on the law of treaties3 and would specify that
the fact that the draft articles did not relate to high-level
special missions did not affect the legal status of those
missions or the application to them of any of the rules set
forth in the draft articles, to which they would be subject
independently of those articles.

1 See 923rd meeting, para. 1.

2 Para. 10.
3 Yearbook of the International Law Commission, 1966, vol. II,

document A/6309/Rev. 1, Part. II, following paragraph 38.
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7. Mr. Ramangasoavina had proposed another solution
to that problem: the article on high-level special
missions should be eliminated, which would limit the draft
articles to the standard rules, and all special cases should
be dealt with by an agreement between the States con-
cerned.
8. A different approach to the whole question had been
suggested by Mr. Ago, who had urged that the Commis-
sion should formulate special provisions for the high
dignitaries themselves, rather than for the special missions
to which they belonged; according to that approach, the
other members of a high-level special mission would be
governed by the standard rules on ordinary special mis-
sions.

9. Lastly, the Commission had before it a proposal by
Mr. Jimenez de Arechaga for the addition of a new article
23 bis, combining the Special Rapporteur's ideas with the
suggestion made by certain Governments in their com-
ments that high-level special missions should include all
special missions headed by an official of not less than
Cabinet rank. It should be noted, however, that one of
those Governments, that of the United States, thought
that the standard articles on special missions should govern
only the high-level special missions in question, whereas
ordinary special missions would be governed by agreement
between the states concerned. In his proposal, Mr. Jimenez
de Arechaga had adopted an opposite approach: the
diplomatic staff of high-level special missions would enjoy
the diplomatic privileges and immunities specified in
certain articles of the 1961 Vienna Convention on Diplo-
matic Relations, while ordinary special missions would be
governed entirely by the draft articles on special missions.
At the same time, he had proposed that the same articles
of the 1961 Vienna Convention should apply to the head
and the diplomatic staff of a special mission, if the sending
and receiving States had so agreed before the departure of
the mission.

10. Mr. JIMENEZ de ARECHAGA said that the
Chairman had accurately interpreted the scope and inten-
tion of his proposal for a new article 23 bis.
11. He was not suggesting any radical change in the
Commission's approach to the whole topic of special
missions, but was merely proposing a means of bridging
the differences of opinion which had arisen with regard to
the privileges and immunities to be enjoyed by members
of special missions. The scope of those privileges and
immunities, as far as ordinary special missions were con-
cerned, was still an open question: the Drafting Committee
was endeavouring to devise a formula capable of attract-
ing general support in the Commission.

12. The purpose of his proposed article 23 bis was to
give States the possibility of choosing an alternative
formula which could be used in preference to the standard
rules for special missions, so as to meet the requirements
of high-level special missions.

13. Objection had been raised to the method used in
article 23 bis of referring back to certain articles of the
1961 Vienna Convention on Diplomatic Relations. That
objection could easily be met by replacing the reference in
question by the text of the rules set forth in articles 29 to 32
and 36 of that Convention.

14. Article 23 bis did not contain any provision concern-
ing the status of the Head of State, which would continue
to be governed by existing international law; it referred
only to members of the diplomatic staff of a special
mission led by a Head of State, a Head of Government
or a Minister for Foreign Affairs. It should also be remem-
bered that the provisions of article 23 bis did not extend to
the administrative and technical staff or the service staff
of a high-level special mission.

15. Mr. KEARNEY said that the substance of article 17
quater was not vital to the general scheme of the draft
articles. It was not essential that the draft should contain
special provisions on special missions headed by a Head
of State or other important dignitary. The fact of the
matter was that, in such cases, detailed preparations were
always made beforehand. Also, the position in law was
that the courtesies, privileges and immunities extended to
the head of such a mission were at least equal to those
extended to the head of a permanent diplomatic mission.
It did not seem necessary to deal, in connexion with such
high dignitaries, with the problem whether they could be
declared non grata or not; it was hardly conceivable that
such a declaration would be made in the case of a visiting
Prime Minister or Minister for Foreign Affairs of another
country.

16. The text of the first paragraph of article 17 quater
amply illustrated that point; the provisions of that para-
graph merely required States to follow the accepted inter-
national practice when receiving a special mission led by
a Head of State. A provision of that type was not essential
to the draft.

17. A more important problem was that the application
of the draft articles on special missions would clearly
depend on whether the receiving State was prepared to
regard a particular group of visiting foreign officials as a
special mission within the meaning of the draft. The text
of article 1 as adopted by the Drafting Committee4 made it
clear that it would be for the receiving State to say whether
a group of visiting officials from the sending State qualified
as a special mission and were therefore governed by the
rules set forth in the draft articles. A system of that kind
was perhaps advantageous for the larger and more influen-
tial States but might not be convenient for the others. In
the circumstances, the proposal put forward by Mr.
Jimenez de Arechaga was attractive because it laid down
certain objective requirements and did not leave the deter-
mination of what constituted a special mission to the discre-
tion either of the sending State or of the receiving State.

18. That proposal also had the merit of going to the
heart of the problem, which was to determine the privileges
and immunities to be granted to special missions. It had
been pointed out that article 17 quater raised two separate
questions: first, whether there should be any special rule
for high-level missions; secondly, to what persons should
privileges and immunities be granted. Personally, he
considered that the two problems could be approached as
a single question, namely, that of determining whether
privileges and immunities under the draft articles should
not be limited to persons of high rank.

4 See 926th meeting, para. 2.
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19. However, the most serious problem was to determine
what the Commission meant by a special mission, so as
to define the scope of the privileges and immunities to be
granted. The concept of a special mission was not a fixed
legal concept; there was no definition accepted either by
treaty or by State practice. The Commission was therefore
not yet clear about the purpose of the draft articles under
discussion. He could give the following examples of
official visits, in respect of which it would be necessary
to determine whether they constituted special missions or
not: a visit by a doctor of medicine from the Ministry of
Health of one country to his counterpart in another
country in order to discuss with him questions of malaria
control; a visit by members of the Protocol Department
of the Foreign Ministry of one country to their colleagues
in the Foreign Ministry of another country for the purpose
of making arrangements for the visit of a Minister for
Foreign Affairs; a visit by a major-general to attend the
testing of a new type of rifle for the purpose of reporting
on the possibility of purchasing it from the country which
produced it. With the development of international
communications, official visits of that kind accounted for
the bulk of official movements. The Commission should
earnestly consider whether officials engaged in visits of
that type really required a broad measure of diplomatic
privileges and immunities. For his part, he thought that
it would be a mistake to extend to them all the privileges
and immunities set forth in the draft articles on special
missions.

20. The proposed article 23 bis would make it possible to
confine the granting of diplomatic privileges and immuni-
ties to a limited category of persons, so that other officials
could be left outside the scope of the draft articles.

21. The CHAIRMAN said that Mr. Kearney had drawn
attention to the problem of the lower range of special
missions, whereas the Commission was at present discuss-
ing what might be called the upper range of those missions.
It was working on the assumption that the standard
articles on special missions would apply in the generality
of cases and was considering whether special arrangements
should be made to deal with high-level missions.

22. Mr. USTOR said that article 17 quater covered only
the "Head of State". But in certain countries the Executive
consisted of a collegiate body whose chairman could not,
properly speaking, be considered a Head of State; in fact,
under certain constitutional systems, the chairman of the
collegiate executive was not the highest dignitary in the
country and did not always represent his country at the
highest level. It was therefore essential to adopt a more
flexible formula which could be applied to all possible
constitutional forms.

23. As other speakers had already pointed out, the
provisions of article 17 quater did not constitute a codifi-
cation of the subject, since they merely referred to existing
international law in the matter. The Commission should
therefore accept the offer made by the Special Rapporteur
to draft a set of substantive rules on the special position of
high dignitaries when those dignitaries led special mis-
sions.
24. In order to prove acceptable to governments, the
draft articles on special missions should embody an

average or standard set of rules rather than minimum
rules. They should therefore reflect the treatment which
governments were most likely to concede to special mis-
sions and the treatment which they usually expected to
see granted to their own special missions. His own view
was that a special mission was a mission presented as
such by the sending State and accepted as such by the
receiving State. Since the draft was to include provisions
concerning notification, the receiving State would have all
the necessary safeguards; it would be in a position to
refuse to regard as a special mission any group of officials
who were travelling in the interests of some organ of the
sending State but were not acting as representatives of the
State as such.

25. Since the draft articles on special missions would
relate to the average type of mission, it was necessary to
make some provision for special arrangements for high-
level missions; whence the need for article 17 quater,
provided that it stated the substantive rules to be applied
to a Head of State or other dignitary heading a special
mission. He agreed with Mr. Ago that the other members
of a high-level special mission should not be given different
treatment from that received by members of ordinary
special missions.

26. The proposed article 23 bis applied only to special
missions headed by a dignitary of at least the rank of
Cabinet Minister. That proposal had the defect of down-
grading by implication a special mission headed by an am-
bassador; missions of that kind, however, were often sent
to deal with extremely important matters. In State practice,
it was the rule rather than the exception that a special
mission was headed by an ambassador, who should enjoy
the privileges normally granted to diplomatic agents.

27. He was in favour of article 17 quater, provided its
scope was extended to cover dignitaries other than the
Head of State, and provided also that it was drafted so as
to state the rules in the matter instead of merely referring
to "the rules of international law and international
custom ".

28. Mr. CASTREN said that his view, like Mr. Ago's,
was that the status of special missions and that of the high
dignitaries who headed them should be dealt with separ-
ately. The essential thing was to formulate general rules
for special missions which were not governed by a special
agreement, without considering, at that stage, all the
categories of special missions. The draft took the diversity
of special missions into account in several places, in
particular in article 40 bis, and it should not be forgotten
that article 17 ter and articles " X " and " Y" still had to be
considered.

29. Although there was no necessity to determine in the
draft the status of high dignitaries who headed special
missions, it was not sufficient merely to mention the matter
in the commentary, which would not appear in the final
text of the future convention. Two solutions had been
suggested: either to insert a reservation concerning such
personages and their suites in the preamble of the conven-
tion, or to adopt an article which would refer to the rules
of international law governing the matter. He himself was
in favour of the second solution, which had been proposed
by the Special Rapporteur.
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30. He would suggest that the second sentence in arti-
cle 17 quater should be deleted and that the first sentence
should mention not only the Head of State, but also the
Head of Government, the Minister for Foreign Affairs and
perhaps also the other members of the Cabinet. States
would always be able to provide for special treatment for
other high dignitaries by special agreement. Article 17
quater would then read:

"A Head of State, Head of Government, Minister for
Foreign Affairs or other member of the Cabinet who
leads a special mission of the sending State, as well as
his suite, shall enjoy in the receiving State all the privi-
leges, immunities and facilities which are accorded them
on an official visit to that State, in conformity with the
provisions of international law, international custom
and special agreements concluded between the sending
State and the receiving State".

31. At first glance, Mr. Jime'nez de Arechaga's amend-
ment seemed hardly acceptable, but he might have
occasion to revert to it later.

32. Mr. TAMMES said that he had examined the records
of the Commission's previous session and could see no
justification for confining the provisions of article 17
quater to the Head of State. Nor did the comments by
Governments provide any grounds for that limitation.

33. From the practical point of view, it was more impor-
tant to regulate the position of high officers of State other
than the Head of State, since there existed well-established
rules of international law on the treatment to be extended
to a Head of State but few, if any, on the subject of other
high dignitaries such as a Vice-President of a Republic or
President of the Senate.

34. The Commission should therefore prepare two ar-
ticles on high-level missions, the first to deal with the prob-
lem of a special mission headed by a Head of State,
and the second to cover other high-level missions. It
would then be for the future conference of plenipoten-
tiaries to decide whether those two articles should be
incorporated in the final instrument on special missions.

35. That approach would go far towards meeting the
purposes of Mr. Jimenez de Arechaga's proposed arti-
cle 23 bis and would have the advantage of being more
specific than the method of merely referring to certain
articles of the 1961 Vienna Convention. It should be
remembered that the draft articles on special missions
virtually reproduced, with minor adaptations, the various
articles of the 1961 Vienna Convention and made the rules
embodied in that Convention applicable to all special
missions.

36. It would be helpful if the Secretariat would inform
the Commission how many States had so far ratified the
1961 Vienna Convention on Diplomatic Relations or had
otherwise declared themselves bound by its provisions.

37. Lastly, he would like to ask Mr. Ustor whether it was
always open to a government to state whether or not it
wished to consider a particular mission a special mission
for the purposes of the application of the draft articles.

38. Mr. USTOR said the answer was in the affirmative.
Under the terms of the draft articles, the consent of both

the receiving State and the sending State was necessary.
The sending State must express its intention to send a
group of officials as a special mission; faced with that
request, the receiving State could reply that it was prepared
to receive the officials in question but did not wish to
regard them as a special mission. Such a situation could
arise when, for instance, there was a question whether a
particular mission would represent the sending State or
only its State Railways.

39. The CHAIRMAN said that the discussion had
shown that it was desirable that the Drafting Committee
should report to the Commission at an early stage on the
question, which had already been referred to it, of the
definition of a special mission. The Drafting Committee
should also consider what bearing the question of notifi-
cation would have on that definition.

40. It was clear, however, that the draft on special
missions was intended to regulate many of the examples
given by Mr. Kearney. The Commission had drafted its
rules on special missions in such a way that they applied
to the ordinary type of day-to-day mission. Accordingly,
it would have to consider the question whether it was
advisable to incorporate in the draft special rules on high-
level dignitaries for cases when such dignitaries headed a
special mission.

41. Mr. USHAKOV said that the discussion had shown
the impossibility of defining the notion of "high-level
special missions"; it was an expression that could be
applied to missions which included not only the Head of
State or the Prime Minister but also a great variety of
other dignitaries. It was equally impossible to determine
the immunities and privileges which should be accorded
to the staff of a high-level special mission, for in certain
cases all members of the special mission were considered
as forming part of the suite of the Head of State, and by
virtue of that fact enjoyed diplomatic privileges and
immunities, while in other cases, only some of them had
that status.

42. It would be better merely to refer to international
custom without trying to lay down special rules for high-
level special missions and he therefore proposed that
article 17 quater should be drafted to read:

"A Head of State, Head of Government, ministers or
other high dignitaries heading a special mission shall
enjoy all the facilities, privileges and immunities
accorded to them by special agreement between the
States concerned."

43. Mr. REUTER said that the Commission should give
an answer to three fundamental questions. First, how
many essential regimes would be provided for by the
convention? Secondly, how was the category or categories
of missions to which the convention would apply to be
defined? Thirdly, what regime would apply to that
category or to those categories?

44. Personally, he considered that the convention
should provide for a single regime of a general nature. The
average category to which it would apply could, as Mr.
Ustor had said, be defined in each case by a special
decision of the States concerned. If that was not regarded
as sufficient, the Drafting Committee would have to try to
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establish certain objective criteria which would make it
possible to determine, in the absence of a definition by
States, whether the convention applied; in that case the
criterion was likely to be sought in the general idea of the
"representation of the State". So far as the regime which
would apply to the average category was concerned, he
could not accept Mr. Jimenez de Arechaga's proposal
recommending a regime similar to that for international
officials, since it would jeopardize all the work the Com-
mission had already done.

45. Once those three fundamental questions had been
answered, the Commission could consider the secondary
problems, and the proposals concerning them, but it was
important that all the work already done should not be
called in question.

46. Mr. AGO said that the discussion seemed to suggest
the conclusion that it was inadvisable to introduce the
very idea of "high-level special missions" and to place
missions on different levels. The Commission might there-
fore consider that all the articles already examined laid
down general rules and insert in the draft convention
special clauses relating, not to high-level special missions,
but to special missions including high dignitaries or, more
precisely, to the situation of those dignitaries when they
formed part of a special mission. The general rules could
then be stricter, since the high dignitaries would enjoy
special treatment. The Commission should therefore con-
sider the question from the point of view of the composi-
tion of the special mission rather than attempt to draw a
distinction between various categories of special missions,
which might create insuperable difficulties.

47. Mr. JIMENEZ de ARECHAGA said he was very
concerned at Mr. Ustor's reply to the question put to him
by Mr. Tammes. If an ad hoc agreement was necessary in
each case in order that a special mission should be
governed by the draft articles, then the whole purpose of
the draft would be fundamentally changed. It would cease
to be a draft convention and would become a mere set of
model rules. Moreover, if the application of the draft was
to be entirely at the discretion of the receiving State, the
door would be left open to undesirable forms of pressure.
The Commission must decide whether, for the purposes of
defining special missions, it wished to adopt an objective
or a subjective criterion.

The meeting rose at 1 p.m.

925th MEETING

Tuesday, 20 June 1967, at 10.5 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Eustathiades, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Reuter, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda;

A/CN.4/L.121)

(continued)

[Item 1 of the agenda]

ARTICLE 17 quater (Status of the Head of State) [21]
(continued)l

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 17 quater.

2. Mr. CASTANEDA said that the Commission, having
decided to adopt a special article on high-level special
missions, could not confine itself to formulating rules
relating to dignitaries heading special missions, but must
also try to define the status of the special mission itself, on
which the situation of its other members depended.
3. With regard to method, it was not enough merely to
refer to the rules of international law and international
custom. He agreed with Mr. Ustor and Mr. Reuter that a
minimum number of rules must be clearly stated, from
which it would of course be open to States to depart,
either by unilateral decision or by mutual agreement.

4. As to reference to the provisions of the Vienna Con-
vention on Diplomatic Relations which appeared in
Mr. Jimenez de Ar6chaga's proposal (A/CN.4/L.121),2 it
would be better from the point of view of legal drafting to
refer instead to the corresponding articles of the draft
itself, which had already been adapted to the needs of
special missions.

5. Also in view of the proposed new terminology, ar-
ticle23 bis should commence with the words: " The repre-
sentatives and the members of the diplomatic staff of a
special mission...".
6. Lastly, in order to avoid having to revise the whole
of part II of the draft, the provisions applicable to other
missions could be left in abeyance so that for the present
only high-level special missions would be dealt with.

7. Mr. BARTOS, Special Rapporteur, said that few mem-
bers had replied to the two questions he had put to the
Commission before it began to consider article 17 quater,
namely, should special rules be formulated for so-called
high-level special missions, and what should be the
criterion for distinguishing those missions from other
special missions ?

8. On the first question, he agreed with Mr. Ago that a
distinction should be drawn between the special mission
itself and the dignitary who headed it and for whom
certain courtesies and honours should be provided, as well
as certain special legal rules, particularly with regard to
his suite. The Commission should give a clear answer to
that question, either affirmative or negative.

9. On the second question, the very notion of high-level
special mission was difficult to define with precision,
because of the diversity of examples to be found in the
different countries. The definition of special mission pro-

1 See 923rd meeting, para. 1.
2 Ibid., para. 10.
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posed by the United States Government, (A/CN.4/193),
which also referred to high-level special missions, had not
been endorsed by the Commission. But the notion of
special mission had been established since I960,3 and that
definition had not given rise to any objection from any
quarter since then. It had been proposed to draw a dis-
tinction between technical special missions and political
special missions but, in view of the difficulties involved, the
idea had been dropped.

10. With regard to Mr. Jimenez de Arechaga's amend-
ment, he (the Special Rapporteur) was not in favour of the
proposed reference to the provisions of the Vienna Con-
vention on Diplomatic Relations because the Commission,
throughout its work on the draft, had continually striven
to adapt the provisions of that Convention to the needs of
special missions. Mr. Jimenez de Arechaga's amendment
amounted to an attempt to reverse the principle which the
Commission had adopted. The Commission must decide
whether it was better to start by laying down the privileges
and immunities to be extended to special missions and
allowing States to depart from that general rule—the
method followed in the draft—or to exclude privileges and
immunities in principle and accord them only to special
missions headed by a high dignitary and to missions to
which the sending State and the receiving State had agreed
in advance that they should be accorded—the solution
proposed by Mr. Jimenez de Ar6chaga. The essential
point was to choose one of those methods and to abide
by it.

11. The second paragraph of Mr. Jimenez de Arechaga's
proposal stated that articles 24, 25, 26, 27 and 31, applic-
able to other special missions, would then provide only
for functional immunities similar to those enjoyed by
United Nations officials. He thought it was a mistake to
try to assimilate the representatives and members of a
special mission to United Nations officials, since the privi-
leges and immunities were granted to the sending State
and not to the members of the mission. The functional
theory as applied to privileges and immunities had
already been rejected by the Commission which had con-
sidered that it was too difficult to draw a dividing line
between private acts and official acts.

12. Although there were rules concerning a Head of
State, international law did not contain any rules governing
the case where the Head of the Government or the Minis-
ter for Foreign Affairs headed a special mission, or the
position of his suite. He therefore agreed with Mr. Ago
that it should be specified that a Head of Government,
Minister for Foreign Affairs or other similar dignitary
would be treated with all the courtesies and honours due
to his high office. That solution would make it possible to
take into account both the protocol rules and the legal
rules in the matter, as well as international practice and
custom.

13. The CHAIRMAN said that no member had sug-
gested reversing the principle on which the Commission
had been working so far. There was general agreement
that there would be a number of standard rules, which

3 See Yearbook of the International Law Commission, 1960, vol. II,
p. 179.

would apply to all special missions, except in two types of
cases: first, where the draft articles themselves laid down
a special rule, and secondly, where the States concerned
agreed to depart from the standard rules.

14. What the Special Rapporteur wanted to know, before
proceeding any further with his work, was whether the
Commission wished to adopt a special rule, or set of rules,
on the subject of high-level missions. All the members had
dealt with that question during the discussion, but had
made different suggestions on the best way to formulate
rules on high-level missions. The Special Rapporteur,
however, wished to have more precise views from members
on the criterion to be adopted for determining what
constituted a high-level mission. The Special Rapporteur
himself appeared to favour Mr. Ago's approach of placing
the emphasis not on the special mission itself, but on the
treatment to be extended to certain dignitaries when they
formed part of a special mission.

15. Mr. EUSTATHIADES said that, when a Head of
State or a high-ranking dignitary headed a special mission,
the well-established rules of international courtesy would
apply and it was therefore sufficient for the draft articles
to refer, in general terms, to international custom. With
regard to persons forming the suite of a Head of State, it
was difficult to decide who those persons were and what
facilities, privileges and immunities they should enjoy.

16. Mr. AGO said that the only allegedly objective
criterion for deciding whether a special mission was a
"high-level" mission was really whether or not the mem-
bership of the mission included certain dignitaries. It
might then be asked whether the presence of a Head of
State or of a minister with the special mission must involve
granting facilities, privileges and immunities to some
official who would not enjoy such facilities if the Head of
State or minister were not leading the special mission.
The problem became even more complex if the dignitary
in question left his post at the head of the special mission
for a time, since the question would then arise whether in
his absence the members of the special mission continued
to enjoy the same privileges and immunities.

17. That was why he took the view that the Commission
ought not to establish any distinction between the various
categories of special missions but should deal only with
the status of the Head of State himself or of the minister
by reference to the provisions of general international law
and to international custom.

18. Mr. USHAKOV said that he did not see how the
Commission could formulate articles on high-level mis-
sions, because it was impossible to draw up a list of all the
dignitaries whose presence would make a special mission
a high-level one. In his proposal, Mr. Jimenez de Arechaga
had mentioned the Head of State, the Head of Govern-
ment and the Minister for Foreign Affairs; but that list
was incomplete and did not take into account the fact that
the rules of precedence varied considerably from one State
to another. If high-ranking dignitaries took part in a special
mission, they would enjoy the benefits, in the matter of
facilities, privileges and immunities, of the regime pre-
scribed by international custom or by the agreements
entered into by the States concerned. The Commission,
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in its draft articles, should deal only with the regime
applicable to special missions as a whole.

19. Mr. JIMENEZ de ARECHAGA said that, in pro-
posing a new article 23 bis, he had not intended to
reopen the question of the whole approach to the draft.
In fact, his proposal affected only articles 24, 25, 26, 27
and 31—articles on which the Commission had not yet
reached any conclusion but which it had referred to the
Drafting Committee. In some cases, the Commission had
actually taken the unusual course of requesting the
Drafting Committee to submit two alternative texts in
order to take into account the two trends which had
become manifest in the course of the discussion, one the
tendency to grant full diplomatic immunities, and the
other the trend in favour of the functional approach, com-
bined with the duty of the sending State to waive immu-
nity, on the analogy of section 14 of the 1946 Convention
on the Privileges and Immunities of the United Nations.
Any reference made by him in his proposal or in his
statements either to the system of the 1961 Vienna Con-
vention on Diplomatic Relations or to that of the 1946
Convention was merely a convenient manner of indicating
the two types of regime; those references should not be
misinterpreted as attempts to introduce into the draft
articles on special missions all the pecularities either of the
1961 Vienna Convention or of the 1946 Convention.

20. However, in view of the Special Rapporteur's strong
opposition to his proposal for an article 23 bis, he would
withdraw it. At the same time, he wished to ask the Special
Rapporteur three questions which were fundamental to
the whole work of the Commission on special missions.
First, would the application of the future convention on
special missions depend on a previous acknowledgement,
or a specific agreement, that that convention was applic-
able as such in each concrete case ? Secondly, what would
be the situation when States did not make such an acknow-
ledgement or specific agreement: was the convention
applicable as a subsidiary rule, or, if not, what was the
legal status of a special mission sent under those circum-
stances ? And thirdly, was a State authorized to acknow-
ledge the convention as applicable to a special mission
from one State, but not to a special mission of an identical
nature from a different State?

21. The CHAIRMAN said that those questions were
more for the Commission to decide than for the Special
Rapporteur to answer; they would inevitably be consid-
ered when the Commission came to examine the draft
articles prepared by the Drafting Committee.

22. The problem of high-level missions did not depend
on the answer to those questions, but that answer could
have an effect on low-level missions: the latter type of
special mission would be affected by the definition of what
constituted a special mission for the purposes of the draft
articles.

23. He therefore urged Mr. Jimenez de Ar&haga not to
press for an answer to his questions at the present stage.

24. Mr. REUTER said that the Commission's task was
to oodify the rules of international law; in the case of high-
level special missions, however, the Special Rapporteur
himself, with all his learning, was unable to say what were

the applicable rules. The Commission should therefore be
content with a draft article on some such lines as:
" Nothing in the present articles shall stand in the way of
the application of the usage, practice or customary rules
applicable to a Head of State, Minister or person of
equivalent rank."

25. Mr. YASSEEN said that the Commission should
formulate draft articles on the standard rules applicable to
special missions in cases where the States concerned had
not entered into a special agreement on the subject. Since
there were very few international rules applicable to
dignitaries other than a Head of State, or occasionally a
Minister for Foreign Affairs, the best course would be to
lay down the regime of special missions in general, to
make a reservation in respect of the Head of State, and to
leave it to States themselves to settle by agreement the
facilities, privileges and immunities which they proposed
to grant to certain high-ranking dignitaries when they
participated in a special mission.

26. Mr. CASTREN said he had the impression that
many members of the Commission considered it impos-
sible to lay down special rules for high-level special mis-
sions and that the Commission should confine itself to
making a reservation in respect of those missions. Per-
sonally, he would be inclined to adopt the text proposed
by Mr. Ushakov at the previous meeting,4 while extending
the benefits of privileges and immunities to members of
the suite of the high-ranking dignitary and specifying that
the privileges and immunities in question were those
recognized not only by international custom and special
agreements but also by the general principles of inter-
national law.

27. He thought that article 17 quater could now be
referred to the Drafting Committee.

28. The CHAIRMAN said that, although different
views had been expressed during the discussion, there was
a general disinclination in the Commission to try to draft
a code of rules for high-level special missions. A large
number of members had arrived at the conclusion that the
best solution would be to include in the draft articles a
general reservation on the subject. The Drafting Commit-
tee would consider the best formula for the purpose, taking
into account the proposals made by Mr. Ushakov and
Mr. Reuter. The Drafting Committee would, in addition,
study the question whether the general article to be
drafted should cover only the Head of State or also some
other dignitaries; it would also consider whether the suite
of such dignitaries should receive special treatment.

29. Mr. BARTOS, Special Rapporteur, said it was his
understanding that the Commission rejected the idea of
including in the draft special provisions on high-level
special missions. He agreed with Mr. Ago and Mr.
Ushakov that only an article on the exceptional privileges
and immunities to be extended to a Head of State and
possibly to certain other high-ranking dignitaries should
be drafted.

30. The CHAIRMAN said that, if there were no objec-
tion, he would consider that the Commission agreed to

4 Para. 42.
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refer article 17 quater to the Drafting Committee for
consideration in the light of the discussion.

It was so agreed.5

ARTICLES 17 bis (Derogation by mutual agreement from
the provisions of part II) [—] and 17 ter (Difference
between categories of special missions) [—]

31 . Article 17 bis [—]

Derogation by mutual agreement from
the provisions of part II

The facilities, privileges and immunities provided for in part II
of these articles, shall be granted to the extent required by these
articles, unless the receiving State and the sending State agree
otherwise.

32. Article 17 ter [—]

Difference between categories of special missions

Distinctions may be introduced, by mutual agreement, in the
extent of the facilities, privileges and immunities granted to
special missions, having regard to the different categories of
special missions and to the conditions needed to ensure the
regular functioning of these particular categories, so that all
special missions between the same States need not necessarily be
treated in the same manner, but may be treated according to
their nature and within the limits laid down by agreement between
the sending State and the receiving State.

33. The CHAIRMAN invited the Commission to con-
sider the Special Rapporteur's proposals for a new ar-
ticle 17 bis and a new article 17 ter (A/CN.4/194/Add. 2).
The Special Rapporteur's additionalc omments on the
articles were to be found in the supplements to his fourth
report (A/CN.4/194/Add. 4 and Add. 5).

34. Mr. BARTOS, Special Rapporteur, suggested that
the Commission examine article 17 bis and article 17 ter
together, since they in fact constituted two paragraphs of
a single article.

35. Mr. TAMMES said that the meaning of article 17 ter
was not quite clear. Any State was of course free to grant
broader privileges and immunities to a special mission
than those set out in the draft convention and such
distinctions could be introduced by mutual agreement.
The question was whether article 17 ter could be inter-
preted to mean that less protection than the minimum
provided for in the draft could also be decided upon by
agreement between the two States. If that interpretation
was to be excluded, the phrase " and by the present Conven-
tion" should be added at the end of the article. Otherwise,
it would be possible for States to agree even that no
privileges and immunities at all should be granted to a
special mission.

36. Mr. BARTOS, Special Rapporteur, said that the
Commission's intention was not to extend privileges and
immunities, but to enable States to limit them or even
abolish them if they regarded them as unnecessary.

37. Mr. CASTREN said that the question dealt with in
article 17 bis was dealt with more fully in article 17 ter,
which was closely linked with article " X " (A/CN.4/194/

5 For resumption of discussion, see 937th meeting, paras. 68-75.

Add. 2), consideration of which had been deferred until
a later meeting. Also, article 17 ter dealt with the same
problems as paragraphs 2(b), 2(c) and 3 of article 40 bis.
It might therefore be better to defer examination of
article 17 ter or merely to hold a preliminary discussion on
it, for if the Commission subsequently adopted a general
provision on the right of derogation by mutual agreement
between the States concerned, the article would lose its
raison d'etre.

38. The objective criteria cited in article 17 ter as possible
reasons for different treatment—different categories of
special missions, nature of missions and conditions needed
to ensure their regular functioning—were rather vague,
and the distinction between the various categories and the
nature and tasks of special missions should be specified.
He accordingly proposed that the words "and tasks" be
added after the words "according to their nature" in the
last sentence of the article.

39. Mr. EUSTATHIADES said that the problem of the
difference between categories of special missions related to
the actual definition of the special mission. Whatever that
definition might be, it was understood that the fact of
belonging to a special mission guaranteed its members the
enjoyment of certain facilities, privileges and immunities.
40. The draft articles provided for a single system where-
by States might, by mutual agreement, decide on deroga-
tions to restrict or to extend the facilities provided for.
The provisions of article 17 ter seemed to be unnecessary
from the point of view of legal technique, since article 17
and article 40 bis, paragraph 3, would suffice to cover the
case of so-called high-level missions.
41. According to the Commission's report on the work
of its eighteenth session, cited by the Special Rapporteur
in paragraph 1 of his observations on article 17 ter,
Governments were concerned that " the extent of certain
privileges and immunities should be limited in the case of
particular categories of special missions".6 The regime
laid down by the draft articles was a general one, applic-
able to all special missions, and the Commission should
take the concern of Governments into account and
refrain from providing for a category which would enjoy
an even more favourable regime of facilities, privileges
and immunities.

42. He did not consider that article 17 bis overlapped
with article "X" , which in its existing form merely com-
plicated the situation. In his opinion, the solution would
be either to mention in the appropriate articles the possi-
bility that their application could be modified—in which
case article " X " would become redundant—or to list in
article " X " the articles for which that possibility was
provided. In any case, articles 17 bis and " X " should be
considered together.

43. Mr. BARTOS said that the wording of article " X "
did not reflect the proposal submitted at the beginning of
the session. What was needed was a formula which would
specify that, with the exception of certain articles, to be
listed, States might derogate from the provisions of the
other articles of the convention.

6 Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev.l, Part II, para. 61.
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44. The CHAIRMAN said that article " X " should be
left aside, as it was controversial and would have to be
aligned with other articles in the light of the decisions
taken by the Commission.7

45. Mr. YASSEEN said that article 17 bis merely dealt
with a special application of articles " X " and " Y " and
that it would be better to defer consideration of the
question until the Commission considered article " Y "
(A/CN.4/194/Add. 2), on the relationship between the
draft articles and other international agreements.

46. The CHAIRMAN said that article " X " was a very
broad provision which raised the question of a jus cogens
in a general fashion. It was possible to have firm views on
that article without necessarily holding the same views on
the narrow issue raised in article 17 bis. The Special
Rapporteur was anxious to elucidate the Commission's
views on the substance of article 17 bis; the wording of the
provision, which would be conditioned by that of ar-
ticles 40 bis, " X " and "Y" , could be left to the Drafting
Committee. The Commission should now decide whether it
wished to include a clause along those lines; he appreciated
that the provision might involve some difficulty for certain
members in connexion with such a question as inviolabi-
lity.

47. Mr. USHAKOV said that articles 17 bis and liter
were unnecessary, for there was nothing to prevent States
from considering that a given mission was not a special
mission within the meaning of the draft, and that the
provisions on special missions were therefore inapplicable.

48. Mr. NAGENDRA SINGH said he considered that
the provision in article 17 ter was useful. In view of the
wide variety of special missions which had to be provided
for, it would be wise to mention the possibility of differen-
tial treatment and derogation by mutual consent.

49. Mr. AGO said that the Commission was called upon
to give its views only on the underlying principle of article
17 bis. The purpose of that article was to enable States, not
to consider that certain missions were not special missions
within the meaning of the convention, but to grant special
missions greater or lesser privileges and immunities than
those provided for in the convention. The question was
one of a partial derogation from the provisions of the
convention. In his opinion, the principle was sound and
should be retained, but the article itself was superfluous,
as the principle could appear in article "X" , on the legal
status of the provisions. In any case, the Commission
could not take a decision on article " X " until all the other
articles of the Convention had been drafted.

50. Mr. JIMENEZ de ARECHAGA said he supported
the view that States should have latitude to agree on more
limited privileges and immunities, having regard to the
regular functions of special missions and to the nature of
of their tasks. He also endorsed Mr. Castren's and Mr.
Tammes's suggestions: there must be minimum criteria for
the facilities, privileges and immunities to be enjoyed by
missions which were not entitled to benefit by the full

range of diplomatic privileges and immunities. The best
solution might be to combine articles 17 bis and 17 ter.

51. Mr. USHAKOV said that the derogation in arti-
cle 17 bis was, in his opinion, general rather than partial.

52. Mr. BARTOS, Special Rapporteur, said that the
purpose of article 17 bis was to stipulate that privileges
and immunities would be granted subject to derogation
by agreement between the States concerned. If that idea
was accepted, the Commission must decide where it was
to appear. It might perhaps constitute a paragraph of
article "X" .

53. The CHAIRMAN suggested that, since the Commis-
sion seemed to be agreed on the desirability of including a
provision along the lines of articles 17 bis and 17 ter, the
text should be referred to the Drafting Committee.

// was so agreed?

The meeting rose at 1 p.m.

8 For resumption of discussion, see 937th meeting, paras. 76-80,
when it was decided to delete these articles.

926th MEETING

Wednesday, 21 June 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Jimenez de Arechaga, Mr. Kearney, Mr.
Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr.
Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE

1. The CHAIRMAN invited the Commission to con-
sider the texts of articles submitted by the Drafting Com-
mittee.

ARTICLE 1 (Sending of special missions) [2 and 7]1

2. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 1:

" 1. States may, for the performance of specific tasks,
send temporary special missions to another State with
the consent of the latter.

"2. The existence of diplomatic or consular rela-
tions is not necessary for the sending or reception of
special missions.

7 It was subsequently decided to delete article "X1

meeting, para. 81.
See 937th 1 For earlier discussion, see 898th meeting, paras. 24-74, 899th

meeting, paras. 1-82, and 900th meeting, paras. 1-60.
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" 3. A State may send a special mission to a State, or
receive one from a State, which it does not recognize."

3. That text differed only slightly from the one con-
sidered by the Commission. Paragraph 3 took into account
the views expressed by certain Governments and members
of the Commission who wanted the article to specify that
non-recognition did not imply that special missions could
not be sent. The idea was also implicit in the new text that
the sending of a special mission did not automatically
imply recognition, since it allowed some latitude of inter-
pretation of the consequences of sending such a mission.

4. Mr. USTOR pointed out that the word "temporary"
in paragraph 1 had only been adopted provisionally by
the Drafting Committee, since it might later be decided
not to use that qualification except in the article on
definitions.

5. Mr. BARTOS, Special Rapporteur, said that the
temporary nature of special missions was an important
factor, which should be stated both in the description and
in the definition of special missions. Moreover, it was
important to mark the difference between special missions
which came to an end once their task was accomplished
and specialized non-temporary missions, such as the
technical missions which socialist countries sent for an
unlimited period or the missions arranged between
Common Market countries, which were often bilateral
and which would continue as long as the organization
itself.

6. Mr. KEARNEY said that paragraph 3 raised some
difficulties, since it introduced the concept of recognition
into article 1. The Drafting Committee had thought that,
as drafted, the paragraph would not raise the question of
recognition, but if that were the case, it was redundant,
since it merely restated the requirement of the consent of
both States, set out in paragraph 1. On the other hand, if
it implied a reference to recognition, that should be stated
directly. In his opinion, the paragraph was unnecessary,
but if the majority of the Commission wished to retain it,
it should be explicitly stated that the sending of a special
mission to a State had no effect on recognition.

7. Mr. YASSEEN said he could accept the article sub-
mitted by the Drafting Committee. The decision on the
word " temporary " should be deferred until the Commis-
sion came to consider the article on the definition of
special missions. No one actually questioned the purely
temporary character of special missions.
8. Although paragraphs 2 and 3 were both necessary,
paragraph 3 was the more important. Three different
situations could arise in relations between two States.
Either the States might not recognize each other; or the
States might recognize each other but have no diplomatic
and consular relations; or again the States might recognize
each other and have diplomatic and consular relations. In
the third case there was no problem about sending a spe-
cial mission. The second case was covered by paragraph 2,
and the first by paragraph 3. In the first case, all that the
Commission could indicate was that States which did not
recognize each other could exchange special missions, but
that that would in no way prejudge the question of mutual
recognition.

9. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the special missions with which the
Commission was dealing were certainly temporary special
missions; the decision as to whether or not to retain the
word "temporary" should be postponed until the defini-
tions had been settled.

10. Paragraphs 2 and 3, which did not lay down a rule
but simply stated a fact, could be deleted, but if the Com-
mission did decide to retain paragraph 2, it must also
retain paragraph 3.

11. Mr. BARTOS, Special Rapporteur, said that the
article could be adopted as it had been submitted by the
Drafting Committee. The Commission was not competent
to give its views on the recognition of States and should
confine itself to saying that States which did not recognize
each other could exchange special missions. In that sphere,
practice had finally prevailed over theory, as was shown
by the recent decision of the Federal Republic of Germany
to send a mission to the German Democratic Republic.
Paragraph 3 was therefore not only reasonable but
necessary, for although diplomatic and consular relations
were of necessity bilateral, recognition, on the contrary,
could be unilateral—one party recognized the other but
was not recognized by it—and that raised a separate
problem.

12. The CHAIRMAN, speaking as a member of the
Commission, said that he had never been in favour of
including paragraphs 2 and 3. If, however, other members
considered that they had some utility, to place them in
article 1 seemed to give them disproportionate emphasis.
He would prefer to see article 1 reduced to the first para-
graph and followed by articles 5, 5 bis, and 5 ter, then by
the present paragraphs 2 and 3 of article 1 as a separate
article, and then by article 2.

13. There was a discrepancy between paragraphs 1 and 3.
Paragraph 1 spoke of "States" and "temporary special
missions" while paragraph 3 spoke of "a State" and
"a special mission"—in the singular.

14. Speaking as Chairman, he said that the Commission
should not take conclusive votes on the articles as yet,
since the coherence of the draft might thereby be lost.
Since, however, the Drafting Committee must have some
guidance as to the acceptability of the articles, he suggested
that for the time being the Commission endorse the articles
in principle, reserving the question of arrangement for
subsequent decision.

// was so agreed.

15. Mr. BARTOS, Special Rapporteur, proposed the
following order for the articles: paragraph 1 of article 1,
article 5, article 5 bis, article 5 ter, paragraphs 2 and 3 of
article 1 as a separate article, article 6, article 3 and
article 4.

16. In article 1, paragraph 1, which dealt with the
simplest case, he considered it better to use the formula:
"A State may... send a temporary special mission to
another State...". Since article 5 dealt with thetsending of
the same mission to two or more States, and article 5 bis
with the sending of a joint mission to a State by two or
more States, there was a problem of structural arrange-
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ment, but that could be left aside for the time being and
taken up later, as had been agreed.

17. Mr. KEARNEY suggested that the Special Rappor-
teur should insert some explanation in the commentary
to clarify the Commission's position with regard to
recognition.

18. Mr. REUTER said that article 1 was hardly suitable
for a discussion of structural arrangement, in view of the
differences of opinion over paragraph 1 and the question-
able value of paragraphs 2 and 3.

19. From a drafting standpoint, he was not in favour of
replacing the plural by the singular, since the article might
then be interpreted as implying that a State could send
only one special mission.

20. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said he concluded from the discussion that para-
graph 1 of article 1 now became article 1, and that the
other two paragraphs would form a separate article, the
place of which, probably after article 5 ter, would be
settled later.

21. In paragraph 1, the question of retaining the adjective
"temporary" would be left over until the definition had
been adopted. The Drafting Committee could decide
whether to use the plural or the singular; in his opinion
the singular was preferable and certainly did not exclude
the possibility of sending several special missions. In any
case, the present wording " States ... to another State . . ."
was bad and should be revised.

22. The CHAIRMAN suggested that, in the light of
those clarifications, the Commission approve article 1.

It was so agreed.2

ARTICLE 2 (Field activity of a special mission) [3]3

23. Mr. AGO, Acting Chairman of the Drafting Commit-
tee, said that the Drafting Committee proposed the
following title and text for article 2:

"Field of activity of a special mission"

"The field of activity of a special mission shall be
specified by the consent of the sending State and of
the receiving State."

24. The only change made in the Commission's text had
been the replacement of the word "task" by the words
"field of activity". To some extent at least, the task of the
special mission was determined by the sending State,
whereas the consent of both States did not concern that
task but rather the field in which the mission could
negotiate with the receiving State. The word " competence "
had been rejected because of its legal implications and the
difficulties to which it might give rise.

25. Mr. TAMMES said that there was a discrepancy
between the French and English texts of article 2, since the
French referred to " consentement mutueV\ whereas the
English merely referred to "consent".

26. In view of the discussion at the last few meetings, he
was obliged to reserve his position on the article. In

8 For resumption of discussion, see 930th meeting, paras. 2-16.
8 For earlier discussion, see 900th meeting, paras. 64-93.

connexion with articles 17 bis and 17 ter, a number of
speakers, including the Special Rapporteur, had expressed
the view that a State could, so to speak, contract out of the
convention if it did not regard a mission as a special
mission. He was not sure whether that was in fact possible,
but if it was, the logical place to say so was in article 2.

27. The CHAIRMAN, speaking as a member of the
Commission, said he could not see how that problem
arose in connexion with article 2, although the question of
what actually constituted a special mission and whether
a visit of foreign officials should be regarded as a special
mission arose in a number of articles and would have to
be dealt with in a specific article.

28. Mr. TAMMES said he had raised the question in
connexion with article 2 because the Special Rapporteur
had referred to it in his observations on that article.

29. Mr. CASTANEDA said that the Commission could,
of course, take Mr. Tammes's comments into account
when it considered the article on definitions, but that
would be equivalent to treating the consent of the receiving
State as a constituent element of the legal status of the
special mission. It would be better simply to state that the
consent was necessary for the system of facilities, privileges
and immunities provided for in the draft to enter into
force. That provision should be included in article 2, for
if mutual consent was indispensable in order to specify the
special mission's field of activity, a special mission could
not be recognized as such within the meaning of the draft
without the consent of the receiving State. The field of
activity and the legal status of the special mission were
related concepts and could be discussed at the same time
by the States concerned.

30. The CHAIRMAN, speaking as a member of the
Commission, said that that suggestion would involve the
Commission in defining the tasks of special missions, and
that, in his opinion, was impossible.

31. Mr. REUTER said that, like Mr. Tammes, he had
noticed that the words " consentement mutuel" were used
in the French text of article 2 as adopted by the Drafting
Committee, whereas in the English text the word "con-
sent" was used. On the other hand, in paragraph 1 of
article 1, the words used were "consent" and ''''consente-
ment'''' respectively. The lack of symmetry was perhaps
intentional and he wondered whether in reality it did not
conceal a problem of substance. Also, the Drafting Com-
mittee had replaced the word "task" in article 2 by the
expression "field of activity". That change might lead
to the belief that an attempt was being made to give the
sending State a less active role in the matter of consent.
The Commission should place the States on a level of
complete equality and use a wording which would make it
clear that consent must be given by both States for the
same purpose, by express or tacit agreement.

32. Mr. BARTOS, Special Rapporteur, said that he
would not present the article on definitions until the
Commission had completed its consideration of the draft
articles as a whole.

33. The Commission should not go back to problems
which had already been discussed. Members who wished
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to change the draft articles should follow the normal pro-
cedure and submit amendments.

34. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, referring to article 1, said that when a State took
the initiative of sending a mission, it had to obtain the
consent of the receiving State; the Drafting Committee
had therefore considered that the expression "mutual
consent" could not logically be used in that case. On the
other hand, in order to determine a special mission's field
of activity under the terms of article 2, States entered into
negotiations and that required mutual consent.

35. The Drafting Committee had thought that the word
" task" could be understood as meaning the purpose which
the sending State assigned to the special mission and that,
in that sense, the consent of the receiving State was
unnecessary. On the other hand, the "field of activity ", an
expression which the Drafting Committee had considered
more precise, had to be determined by the mutual consent
of the sending State and the receiving State, which, as
Mr. Reuter has pointed out, was given on a level of com-
plete equality.
36. He saw no necessity to refer to the status of the
special mission in article 2, for if the States concerned
agreed that it was a special mission, its status was defined
in the draft articles themselves.

37. Mr. JIMENEZ de ARECHAGA said that while he
agreed that discussion of the question whether special
agreement was required in each case might be deferred,
he did not think that it should be deferred until the Com-
mission began to consider its article on definitions. Perhaps
article 2 would be clearer if the term "scope of the tasks"
were used instead of "field of activity".

38. Mr. USTOR said he could not quite agree that a
State might refuse to accept a special mission or to
recognize the sending State, but could not deny the status
of a special mission sent to it. For instance, a State might
inform another State that it wished to send a group con-
cerned with railway questions; the other State might
agree to accept the group but might question whether it
constituted a special mission, and the sending State might
agree that, although the group could negotiate certain
matters, it really represented only certain narrow inter-
ests, and would not fall within the scope of the conven-
tion.

39. Mr. REUTER said that the problem was to decide
whether it was clear from article 2 that the sending State
and the receiving State were on a par. The initiative in
sending a special mission was not always taken by the
sending State; the mission might have been sent at the
request of the receiving State itself or following negotia-
tions between the States concerned.

40. Mr. TAMMES said he could not agree with Mr.
Ago's argument about article 2. The Commission was
preparing a convention to accommodate States, and if a
certain article was liable to create confusion, it was
obliged to draw attention to the problems involved. If the
sending State believed that a special mission was entitled
to full protection in accordance with the Vienna Conven-
tion on Diplomatic Relations and the receiving State held

a different view, article 2 could become a source of con-
fusion, litigation and dispute.

41. Mr. KEARNEY said that the point could be settled
if the Commission would define what it meant by special
missions.

42. Mr. USHAKOV said that an official of a given State
who entered into relations, for the purpose of negotiations,
with representatives of another State in the territory of
that State could not claim to be a member of a special
mission. The Commission might make that clear in ar-
ticle 2.

43. Mr. BARTOS, Special Rapporteur, said that in the
example given by Mr. Ushakov, if the official were the
bearer of a message inviting the appropriate authorities
of the receiving State to consider him a member of a
special mission and if those authorities gave their consent,
the official had the status of a member of a special mission
within the meaning of the draft articles. It often happened
in practice that during a first phase of diplomatic negotia-
tions, one State sent emissaries to another State and that,
during a second phase, if the negotiations led to positive
results, the emissary or emissaries would be regarded,
following the consent of the receiving State, as members of
a special mission. It was in order to take such a situation
into account that the expression "prior consent" had not
been used in the text of either article 1 or article 2: the
word used was simply "consent", without any qualifi-
cation.

44. The CHAIRMAN, speaking as a member of the
Commission, said that the concern expressed by Mr.
Tammes and other members did not properly relate to
article 2, which dealt only with the scope of the activities
of special missions, not with their character. The broader
problem of the capacity in which visiting officials acted and
whether they constituted special missions was scattered
throughout the articles of the convention. The Commis-
sion would, however, become involved in hopeless diffi-
culties if it made the field of activity of a special mission
the criterion for the definition of such missions.

45. Mr. YASSEEN said that article 2 ought not to cause
any difficulty, since the field of activity of every special
mission was delimited by virtue of the most indubitable
rule of all, namely, that it required the mutual consent of
the sending State and the receiving State.

46. Mr. JIMENEZ de ARECHAGA said he quite
agreed with the view that, when a State agreed to receive
representatives on temporary missions and proper notifi-
cation had been made, the convention must apply even in
the absence of formal recognition. He had only raised the
question because other members seemed to have doubts
on the subject.

47. The CHAIRMAN said that that aspect of the ques-
tion should not be dealt with in connexion with article 2.

48. Speaking as a member of the Commission, he said he
wished to suggest two drafting improvements: first, to
replace the word "specified" by "determined", and
secondly, to insert the word "mutual" before the word
"consent", in order to bring the text into line with the
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French original, and make it conform to the correspond-
ing text of the two Vienna Conventions.

49. Speaking as Chairman, he suggested that the Com-
mission should approve article 2, subject to final drafting
by the Drafting Committee.

It was so agreed.*

ARTICLE 3 (Appointment of the members of the special
mission) [8]5

50. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following title and text for article 3:

" Appointment of the members of the special mission "

"Subject to the provisions of articles ..., the sending
State may freely appoint the members of the special
mission after having informed the receiving State of the
number and the identity of the persons it intends to
appoint."

51. Some members of the Commission had stressed the
need for the sending State to inform the receiving State,
before the appointment, of the number and identity of the
persons it intended to appoint, so that the receiving State
could object if it wished. The text now proposed for
article 3 incorporated that idea, but without specifying the
purpose of the communication, which was implied.

52. Mr. CASTREN said that at the 902nd meeting6

Mr. Eustathiades had proposed specifying that the receiv-
ing State must be informed " in good time ". He would also
like to know the reason for requiring the sending State to
inform the receiving State of the identity of the persons
it intended to appoint.

53. Mr. AGO said that the Drafting Committee had
gone further than Mr. Eustathiades because it had speci-
fied that the sending State should appoint the members of
the special mission after it had informed the receiving
State.
54. The Drafting Committee had felt it necessary to
specify that the identity of the persons concerned should
also be mentioned in the communication to the sending
State, since the receiving State might object not only to the
number of persons in the special mission but also to the
inclusion of a particular person in that mission.

55. Mr. YASSEEN asked whether, in the French text,
it would not be preferable to say " apres avoir fait con-
naitre" rather than "apres avoir informe".

56. Mr. REUTER agreed that the expression "apres
avoir fait connaitre" was more in conformity with proto-
col usage.

57. The CHAIRMAN, speaking as a member of the
Commission, suggested that, in the light of the explana-
tions given by the Acting Chairman of the Drafting
Committee, article 3 be reworded to read:

4 For resumption of discussion, see 930th meeting, paras. 17-25.
5 For earlier discussion, see 900th meeting, paras. 94-100, 901st

meeting, paras. 1-77, and 902nd meeting, paras. 1-45.
6 Para. 22.

"Subject to the provisions of articles ... and after
having informed the receiving State of the number and
the identity of the persons it intends to appoint, the
sending State may freely appoint the members of the
special mission."

58. Mr. JIMENEZ de ARECHAGA said that the text
of article 3 differed substantially from the text submitted
to governments for their comments. The proviso "after
having informed the receiving State . . ." introduced in a
disguised form the concept of the prior consent of the
receiving State. Was that change based on comments by
Governments ?

59. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the text now proposed represented a com-
promise between the complete freedom advocated by
some members of the Commission and the absolute
requirement of consent urged by others.

60. The CHAIRMAN said that, from the legal point of
view, the position would be that the sending State
appointed the members of the special mission but the
appointment was not effective under the draft articles
until the receiving State had been informed.

61. Mr. CASTREN said he could accept article 3 as
proposed, since article 1 specified that a special mission
was sent with the consent of the receiving State.

62. Mr. YASSEEN said that the compromise solution
embodied in article 3 would not serve if the communica-
tion to be made by the sending State to the receiving State
were considered as a mere formality, and if it were admitted
that the sending State could appoint someone notwith-
standing an objection by the receiving State.

63. Mr. AGO said that one was entitled to expect the
sending State to take account of any objections put for-
ward by the receiving State. If it did not, the receiving
State could always declare a person non grata. It was
precisely in order to avoid that happening that article 3
required the sending State to notify the receiving State of
the number and identity of the persons it intended to
appoint.

64. Mr. YASSEEN suggested that the Drafting Com-
mittee consider the possibility of transferring the provi-
sions of article 3 to article 4, which dealt with persons
declared non grata or not acceptable.

65. The CHAIRMAN, speaking as a member of the
Commission, said that he would oppose any close link
being established between article 3 and article 4; the
question of initial acceptance was a different one from
that of persons declared non grata or not acceptable.

66. Speaking as Chairman, he said that, if there were no
objection, he would consider that the Commission agreed
to approve article 3 in principle on the understanding that
the Drafting Committee would re-examine the wording.

It was so agreed?

7 For resumption of discussion, see 930th meeting, paras. 26-42.
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ARTICLE 4 (Persons declared non grata or not acceptable)
[12]8

67. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 4:

" 1. The receiving State may, at any time and with-
out having to explain its decision, notify the sending
State that any representative or any member of the
diplomatic staff of the special mission is persona non
grata or that any other member of the staff of the mis-
sion is not acceptable. In such case, the sending State
shall, as appropriate, either recall the person concerned
or terminate his functions with the mission. A person
may be declared non grata or not acceptable before
arriving in the territory of the receiving State.

"2. If the sending State refuses or fails within a
reasonable period to carry out its obligations under
paragraph 1 of this article, the receiving State may
refuse to recognize the person concerned as a member
of the special mission."

68. The CHAIRMAN said that, if there were no objec-
tion he would consider that the Commission agreed to
approve article 4 in principle.

It was so agreed.9

ARTICLE 5 (Sending of the same special mission to two or
more States)10

ARTICLE 5 bis (Sending of a joint special mission by two
or more States)10

ARTICLE 5 ter (Sending of special missions by two or more
States in order to deal with a question of common
interest)11

69. Mr. AGO, Acting Chairman of the Drafting Com-
mittee proposed the following titles and texts for articles 5,
5 bis and 5 ter:

Article 5 [4]
"Sending of the Same special mission to two more States"

"A State may send the same special mission to two
or more States after having consulted all of them
beforehand. Any of those States may refuse to receive
that special mission."

Article 5 bis [5]
" Sending of a joint special mission by two or more States "

"Two or more States may send a joint special
mission to another State unless that State, which shall
be consulted beforehand, objects thereto."

Article 5 ter [6]
"Sending of special missions by two or more States
in order to deal with a question of common interest"

"Two or more States may each send a special
mission at the same time to another State in order to

8 For earlier discussion, see 902nd meeting, paras. 46-77.
9 For resumption of discussion, see 930th meeting, paras. 43-45.
10 For earlier discussion, see 902nd meeting, paras. 78-85, 903rd

meeting, paras. 8-86, and 904th meeting, paras. 3-14.
11 New article.

deal, with the agreement of all of them, with a question
of common interest."

70. Article 5 covered not only the case of a special mis-
sion sent to two or more States in succession but also that
of a special mission which was sent to several States at the
same time and whose seat would have to be determined.

71. Mr. REUTER said that articles 5, 5 bis and 5 ter
made it clear that the consent of the receiving State was
essential. In the circumstances, the provisions of article 3
might perhaps seem too weak to those who already
hesitated to accept that article.

72. Mr. CASTREN said he could accept the new arti-
cles 5 bis and 5 ter. With regard to article 5, he had
already expressed the view that it was unnecessary and was
open to a variety of interpretations. He would, however,
abide by the decision of the majority.

73. The CHAIRMAN said that, if there were no objec-
tion, he would consider that the Commission agreed to
approve articles 5, 5 bis and 5 ter in principle.

It was so agreed.12

ARTICLE 6 (Composition of the special mission) [9]13

74. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 6:

" 1. The special mission may consist of one or more
representatives of the sending State from among whom
the sending State may appoint a head. It may also
include diplomatic staff, administrative and technical
staff and service staff.

"2. Members of a permanent diplomatic mission
accredited to the receiving State may be included in the
composition of the special mission while retaining their
functions in the permanent diplomatic mission.

"[3. In the absence of an express agreement on the
question, the receiving State may require that the size
of a special mission be kept within limits considered by
it to be reasonable and normal, having regard to
circumstances and to the tasks and the needs of the
special mission.]."

75. The terminology which had been adopted was in full
conformity with that of the Vienna Convention on Diplo-
matic Relations, except that special missions, unlike diplo-
matic missions, did not always have a head. Since the
expression "members of the special mission" covered all
the persons who formed part of the special mission, the
Drafting Committee had ultimately adopted the expression
"representatives of the sending State in the special
mission" to designate the persons who headed the special
mission.
76. Paragraph 3 had been placed in square brackets
because some members of the Commission had taken the
view that it was not essential.

77. The CHAIRMAN suggested that the opening words
of paragraph 1, "The special mission may consist . . ."

12 For resumption of the discussion on these three articles, see
930th meeting, paras. 46-50.

18 For earlier discussion, see 904th meeting, paras. 15-70.
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should be amended to read "The special mission con-
sists ...".

78. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said he could accept that change.

79. Mr. KEARNEY said that in article 6 the word
"representative" was used in a somewhat different sense
from that of a person who constituted a special mission all
by himself—the meaning given to the term in the Com-
mission at an earlier stage. In article 6, the term meant any
person authorized to act on behalf of the sending State.
It was important, therefore, that a precise definition of the
term should be included in the draft articles. It must be
made clear, for example, whether the term meant a person
who had full powers to bind the sending State in negoti-
ations with another State. If that were the meaning, ar-
ticle 6 would exclude from the concept of special missions
two types of visits by government officials: first, informal
exploratory missions and secondly, missions of a purely
technical character which did not affect inter-govern-
mental relations.

80. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that in all probability a definition of the term
"representative" would have to be included in the draft
articles. As far as article 6 was concerned, if the mission
consisted of a single person, that person would auto-
matically be a representative of the sending State under
the terms of paragraph 1 of the article. Where the mission
consisted of several persons, the sending State would have
to indicate whether one or more of those persons had the
status of representatives. There was a clear need for
elasticity in the provisions of article 6.

81. Mr. REUTER asked whether the Chairman's
suggested wording "The special mission consists of one or
more representatives..." was intended as a first step
towards the definition of a special mission.

82. The CHAIRMAN, speaking as a member of the
Commission, said that, in making his proposal, he had had
the question of the definition of "special mission" very
much in mind. Some distinction would have to be made
between a special mission and an unofficial visit. The
concept of a special mission being headed by one or more
representatives of the sending State was a useful one in that
connexion. It was not necessary that the representatives
should be empowered to conduct negotiations; a special
mission could be sent merely for the purpose of exchanging
information. However, a special mission had essentially
an official character which gave it a representative function.

83. Mr. AGO said that the example given by Mr. Ustor,
of persons representing railway administrations, illustrated
one of the negative elements which the Commission would
have to take into account in defining the notion of " special
mission".

84. Mr. BARTOS, Special Rapporteur, said that in his
opinion the expression " special mission" applied only to
a mission which represented a State and expressed the
sovereign will of the sending State.

85. The CHAIRMAN pointed out that a provision on
the lines of paragraph 3 appeared in article 11 of the

Vienna Convention on Diplomatic Relations and in
article 20 of the Vienna Convention on Consular Rela-
tions.

86. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Vienna Conventions did not require
advance information to be given of the number of mem-
bers of the mission, so that the provisions of paragraph 3
were all the more necessary.

87. Mr. USHAKOV said that he had pointed out on
several occasions that paragraph 3 was unnecessary, since
article 3 already provided that the receiving State could
object to the number of members of the special mission.

88. Mr. BARTOS, Special Rapporteur, said that the
number of members of a special mission might be regarded
as acceptable at a given time but not acceptable later.
Moreover, from the strictly legal point of view, he did not
believe that the receiving State should be the sole judge of
the size of a mission. It was in order to take into account
the wishes of the small and medium States that the Vienna
Conference had included in the Convention on Diplomatic
Relations the clause which appeared in paragraph 3. If the
Commission decided to maintain that paragraph, the text
should be placed in square brackets; if it decided to delete
it, it could explain in the commentary that the paragraph
had been considered unnecessary following the adoption
of article 3.

89. Mr. JIMENEZ de ARECHAGA said he was in
favour of deleting paragraph 3.

90. Mr. YASSEEN said that article 3 contained already
sufficient safeguards for small countries; paragraph 3 of
article 6 could therefore be dropped.

91. Mr. BARTOS, Special Rapporteur, said that the
receiving State could always terminate a special mission.

92. Mr. USHAKOV said that paragraph 3 should be
deleted.

93. Mr. CASTREN and Mr. RAM ANG A SO A VINA
said that paragraph 3 should be retained in order to cover
possible developments.

94. Mr. CASTANEDA said that paragraph 3 gave the
receiving State a useful instrument for purposes of negotia-
tion and should therefore be kept.

95. Mr. KEARNEY said he also favoured the retention
of paragraph 3.

96. Mr. USTOR said that, under the amended version of
article 3, it was open to the receiving State to terminate
the special mission. Paragraph 3 of article 6 was conse-
quently redundant.

97. The CHAIRMAN, speaking as a member of the
Commission, said that the provisions in article 8, on the
notification of changes in the composition of the special
mission, were also relevant. However, if paragraph 3
were dropped from article 6, the result would be that a
receiving State which objected to the size of a special
mission would have only two courses open to it. The first
was to object to certain individual members of the special
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mission under article 4; the second was to threaten to
terminate the special mission unless the size of its staff
were reduced. Neither of those courses was satisfactory
and there would therefore be some usefulness in retaining
paragraph 3.

98. Speaking as Chairman, he suggested that a final
decision on the retention or deletion of paragraph 3 be
deferred until the final adoption of the draft articles, and
that article 6 be approved in principle on that under-
standing.

It was so agreed} A

The meeting rose at 1 p.m.

14 For resumption of discussion, see 930th meeting, paras. 51-53.

927th MEETING

Thursday, 22 June 1967, at 11.45 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castafieda, Mr*
Castren, Mr. Jimenez de Arechaga, Mr. Kearney, Mr.
Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Special Missions

(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(continued)

ARTICLE 7 (Authority to act on behalf of the special
mission) [14]1

1. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 7:

" 1 . The head of the special mission or, if the sending
State has not appointed a head, one of the representa-
tives of the sending State designated by the latter, is au-
thorized to act on behalf of the special mission and to
address communications to the receiving State. The re-
ceiving State shall address communications concerning
the special mission to the head of the mission or, if there
is none, to the representative referred to above.

"2. A member of the special mission may be
authorized by the sending State, by the head of the
special mission or, if there is none, by the representative
referred to in paragraph 1 above, either to substitute
for the head of the special mission or for the aforesaid

1 For earlier discussion, see 905th meeting, paras. 1-26.

representative, or to perform particular acts on behalf
of the mission."

2. The Drafting Committee had made some purely
formal changes in article 7 and had taken into account
the two possible cases in which either the sending State
appointed a head of mission, or one of the representatives
of the sending State was authorized to act on behalf of
the special mission and to address communications to
the receiving State.

3. The CHAIRMAN suggested that, in paragraph 2,
the word "substitute" be replaced by the word "deputize".

4. In paragraph 1, the second sentence seemed too
strong, since the permanent diplomatic mission was
sometimes used as a channel of communication with the
special mission.

5. Mr. AGO said that the eventuality to which the
Chairman had referred was probably covered by the
general rule that the parties could always agree on a
procedure different from that set forth in the various
draft articles.

6. Mr. USTOR said that paragraph 1 was unduly
narrow, because a member of the diplomatic staff of the
special mission other than a representative might be
authorized by the sending State to address communications
to the receiving State.

7. Mr. BARTOS, Special Rapporteur, said that although
the permanent diplomatic mission of the sending State
might serve as an intermediary through which the special
mission could receive communications from the receiving
State, it could not act as a substitute for the special
mission itself and send communications to the receiving
State on behalf of that mission.

8. Mr. AGO, replying to Mr. Ustor's remark, said that
if an ambassador was a member of the special mission,
he was usually regarded as a representative of the sending
State, not as a mere member of the diplomatic staff of
the special mission.

9. Mr. CASTREN suggested that, in the French version,
the words " au chef de la mission" in the second sentence
of paragraph 1 be replaced by the words "au chef de
celle-ci".

10. The CHAIRMAN said that the corresponding
change in the English text would be to replace the words
"the head of the mission" by "its head".

11. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, asked whether the word "i ts" might not be
ambiguous.

12. Mr. KEARNEY said that if the words "the head
of the mission" were altered to "its head" in paragraph 1,
the same change would have to be made in paragraph 2
and perhaps elsewhere in the draft.

13. The CHAIRMAN said that, in English, there was
no inelegance in the use of the expression "the head of
the mission" immediately after "the special mission",
so that the text could be retained as it stood.
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14. If there were no objection, he would consider that
the Commission agreed to approve article 7 in principle,
subject to minor drafting changes.

It was so agreed.2

ARTICLE 8 (Notification) [II]3

15. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 8:

" 1. The Ministry of Foreign Affairs of the receiving
State, or such other organ as may have been agreed on,
shall be notified of:
" (a) The composition of the special mission and any
subsequent changes;
" (b) The arrival and final departure of members of
the mission and the termination of their functions with
the mission;
" (c) The arrival and final departure of any person
accompanying a member of the mission;
" (d) The engagement and discharge of persons residing
in the receiving State as members of the mission or as
persons in private service;
" (e) The designation of the head of the special mission
or, if there is none, of the representative referred to
in paragraph 1 of article 7 and of any substitute for them.

"2. Whenever possible notification of arrival and
final departure must be given in advance".

16. The obligation of the sending State to inform the
receiving State of the number and identity of the persons
it intended to appoint had now been provided for in
article 3, as a preliminary to appointing them, and the
Drafting Committee considered that that obligation
should not be confused with the notifications set out in
article 8.

17. Mr. BARTOS, Special Rapporteur, said that, in
the French text, the word "organisme" in paragraph 1
should be replaced by the word "organe".

18. Mr. Yasseen said he preferred the former wording
of article 8 because it provided that notification should
be made not to "the Ministry of Foreign Affairs of the
receiving State, or such other organ as may have been
agreed on", but to "the State", without specifying a
particular organ or authority.

19. Mr. KEARNEY said that, where special missions
were concerned, it seemed desirable to specify the need
to notify the Ministry of Foreign Affairs, which would
have to deal with such problems as immunities and visas
for members of the special mission.

20. Mr. REUTER said he did not think there could be
any confusion between the notification procedure pro-
vided for in article 8 and the obligation to supply infor-
mation which appeared in article 3. As Mr. Yasseen had
pointed out, article 8 contained a reference to the Ministry
of Foreign Affairs or such other organ as might have been
agreed on, whereas article 3 only mentioned the receiving
State. The Commission should bring the two texts into line.

2 For resumption of discussion, see 930th meeting, paras. 54-57.
3 For earlier discussion, see 905th meeting, paras. 27-65.

21. Mr. CASTREN said he was not sure whether a
person authorized to address communications on behalf
of the special mission or to perform certain specific acts
could be regarded as a substitute. He suggested that the
words "of the persons referred to in paragraphs l(b)
and l(c)" be inserted after the words "final departure"
in paragraph 2.

22. Mr. CASTANEDA said that, at the Vienna Con-
ference on Diplomatic Intercourse and Immunities, the
representatives of the small countries had urged that the
notifications provided for in article 10 of the Convention
on Diplomatic Relations should be addressed to the
Ministry of Foreign Affairs or "such other ministry as
may be agreed". In his opinion, the Ministry of Foreign
Affairs was the appropriate organ of the receiving State
where special missions were concerned and the reference
to it in article 8 should therefore be retained.

23. Mr. BARTOS, Special Rapporteur, said that in
practice the notifications listed in article 8 had often been
addressed to the embassy of the receiving State in the
sending State. The procedure provided for in article 3
was designed to enable the receiving State to be informed
by whatever diplomatic channel was available and to
give it an opportunity of objecting to the proposed size
of the special mission or to the intention of appointing
a particular person as a member, whereas the purpose of
article 8 was to enable the Ministry of Foreign Affairs or
another organ of the receiving State to make all necessary
arrangements for extending facilities, privileges and
immunities to members of the special mission and for
ensuring their safety.

24. Mr. JIMENEZ de ARECHAGA said that some
objective criteria were necessary to define special missions
and the concept of "representative" provided a useful
criterion. The requirement that the Ministry of Foreign
Affairs should be notified was linked with that concept
and should be retained.

25. Mr. USTOR said that while, from the theoretical
point of view, he agreed with Mr. Yasseen that it was
not necessary to refer to the Ministry of Foreign Affairs,
from the practical point of view the reference should be
retained in the interests of good administration. He was
in favour of introducing into article 3 the idea that the
information there mentioned should be conveyed through
the diplomatic channel.

26. Sooner or later the Commission would have to
consider the problem of the consequences of failure to
make the required notification, and the position that
would arise for a special mission if the provisions of
article 8 were disregarded.

27. Mr. AGO said he did not agree that a reference to the
Ministry of Foreign Affairs should be inserted in article 3,
as Mr. Reuter had suggested, since in practice members
of special missions could be appointed without reference
to that Ministry. On the other hand, the purpose of the
notifications listed in article 8 was to bring the system of
facilities, privileges and immunities into operation, and
that was a matter which normally fell within the juris-
diction of the Ministry of Foreign Affairs.
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28. Mr. USHAKOV proposed that the words "in its
membership" be added at the end of paragraph I (a).

29. Mr. REUTER said that in France certain diplomatic
communications and despatches were addressed with
absolute priority to the Minister for Foreign Affairs and
sometimes to the Head of State. Technical ministries had
a tendency to take direct action at the international
level, but that was a regrettable practice, since it was
the Ministry of Foreign Affairs which held the archives
and had the necessary information to enable it to decide
whether the receiving State could accept a given person
as a member of a special mission.

30. Mr. YASSEEN said he did not think that the Com-
mission should specify the organ of the receiving State
to which notifications should be addressed: that was a
matter to be settled by the constitutional law of the
receiving State.

31. Mr. USHAKOV said he could accept either wording.
Under article 10 of the Vienna Convention on Diplo-
matic Relations, notifications were to be addressed to
"the Ministry for Foreign Affairs of the receiving State,
or such other ministry as may be agreed".

32. The CHAIRMAN said that the majority of members
wished to retain the references to the Ministry of Foreign
Affairs and to " such other organ as may have been agreed
on", which were based on the corresponding text in
article 10 of the Vienna Convention on Diplomatic
Relations. The text would thus emphasize that the Ministry
of Foreign Affairs was the natural channel of communi-
cation. Personally, he had no objection to following the
example of the Vienna Convention in article 8.

33. He suggested that the Commission approve article 8
in principle, subject to rewording by the Drafting Com-
mittee in the light of the suggestions made during the
discussion.

It was so agreed.*

ARTICLE 9 (Rules concerning precedence) [16]5

34. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
title and text for article 9:

"Rules concerning precedence"
" 1. Where two or more special missions meet on

the territory of the receiving State, precedence among
the missions shall be determined, in the absence of
a special agreement, by the alphabetical order of the
names of the States used by the protocol of the receiving
State.

"2. Precedence between the members of the same
special mission shall be notified to the appropriate
organs of the receiving State.

" 3 . Precedence among two or more special missions
which meet on a ceremonial or formal occasion shall
be governed by the protocol in force in the receiving
State."

35. The only important change made in the article was
the deletion of any reference to precedence among heads
of missions. Paragraph 1 dealt only with precedence
among the missions.

36. Mr. BARTOS, Special Rapporteur, pointed out
that the words "in order to carry out a common task"
had also been deleted from paragraph 1.

37. Mr. AGO said that the Committee had decided to
delete those words because the provision was applicable
even in cases where special missions did not in fact meet
to carry out a common task.

38. Mr. CASTREN asked what the term "precedence
among the missions" could mean if the paragraph did
not relate to missions which were carrying out the same
task.

39. Mr. AGO said that, although missions usually met
because they had to carry out a common task, they
might also meet for other reasons.

40. Mr. BARTOS, Special Rapporteur, suggested
that the words "among the missions" in paragraph 1
be replaced by the words "among these missions".

41. Mr. YASSEEN said that article 9 should be reworded.
For instance, in paragraph 1 in the French version, the
words "par Vordre alphabetique" should be replaced by
"d'apres Vordre alphabetique'''' and in paragraph 3 the
words "par le protocole en vigueur" should be replaced
by the words "selon le protocole en vigueur".

42. The CHAIRMAN said that, in paragraph 1 of
the English text, the word "by" in the phrase "by the
alphabetical order" should be replaced by the words
"according to".
43. He suggested that the Commission approve article 9
in principle, subject to modification in the light of com-
ments made during the discussion.

It was so agreed.6

ARTICLE 10 (Precedence among special ceremonial and
formal missions) [—]7

44. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that article 10 had been deleted.

ARTICLE 11 (Commencement of the functions of a special
mission) [13]8

45. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 11:

" 1. The functions of a special mission shall commence
as soon as the mission enters into official contact with
the Ministry of Foreign Affairs of the receiving State
or with another appropriate organ designated by the
receiving State.

"2. The commencement of the functions of a special
mission shall not depend upon presentation by the

4 For resumption of discussion, see 930th meeting, paras. 59-74.
5 For earlier discussion of articles 9 and 10, see 905th meeting,

paras. 66-77, and 906th meeting, paras. 1-39.

6 For resumption of discussion, see 930th meeting, paras. 75-91.
7 See footnote 5.
8 For earlier discussion, see 906th meeting, paras. 40-68.



178 Yearbook of the International Law Commission, 1967, Vol. I

permanent diplomatic mission of the sending State
or upon the submission of letters of credence or full
powers."

46. Only a few drafting changes had been made to
article 11. Speaking as a member of the Commission,
he proposed that the words "or with another... organ"
in paragraph 1 should be replaced by "or with the other...
organ".

47. The CHAIRMAN said that there was a slight
difference between the English and French texts of
paragraph 1. The English text referred to "another
appropriate organ" whereas the French text referred
to "un outre or gone competent".

48. Mr. AGO said that the wording of article 11 should
be brought into line with that of article 8.

49. Mr. CASTREN said that when article 11 was
being considered, some members had proposed the
deletion of paragraph 2. Since paragraph 1 determined
the commencement ol the functions of a special mission
in a positive manner, it seemed pointless to add a clause
containing a negative provision. In his opinion, para-
graph 2 could be included in the commentary.

50. Mr. BARTOS, Special Rapporteur, said he was
in favour of retaining paragraph 2. Several members
had thought it necessary from the psychological point of
view to specify that the commencement of the functions
of a special mission did not depend upon presentation
of the mission by the permanent diplomatic mission of
the sending State or upon the submission of letters of
credence or full powers, since certain countries placed
obstacles in the way of the functioning of special missions.
Paragraph 2 was therefore necessary, and could be very
useful, despite its negative form.

51. Mr. AGO thought that the final phrase of para-
graph 1 should read "or with the other appropriate
organ agreed on".

52. Mr. BARTOS", Special Rapporteur, said that in
some countries it was not the Ministry of Foreign Affairs
that dealt with military, trade or cultural missions. In
his opinion, the word "designated" could be deleted,
but the words "or with the other appropriate organ in
the receiving State" should be retained.

53. Mr. USHAKOV suggested that the expression
used in article 8, "or such other organ as may have been
agreed on", should also be used in article 11.

54. The CHAIRMAN said that the English text might
be amended to read "... contact with the Ministry of
Foreign Affairs or other agreed organ of the receiving
State".
55. He suggested that the Commission approve article 11
in principle and refer it to the Drafting Committee for
final rewording.

It was so agreed.9

The meeting rose at 1 p.m.

928th MEETING

Friday, 23 June 1967, at 10.45 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Jimenez de Arechaga, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr.
Ushakov, Mr. Ustor, Mr. Yasseen.

Organization of Future Work

(A/CN.4/195, 196; A/CN.4/L.119)

(resumed from the 917th meeting)

[Item 6 of the agenda]
1. The CHAIRMAN said that the Officers of the
Commission had reached no final conclusions on the
organization of future work, but had asked him to
communicate their preliminary views to the Commission.
The two main problems were to secure work for the
Commission's next session and to establish a general
pattern for the future. The Officers had considered the
state of the material before the Commission. Mr. El-Erian
had submitted his second report on relations between
States and inter-governmental organizations (A/CN.4/
195), but had not yet submitted a set of draft articles.
A letter would be sent to Mr. El-Erian asking him whether
there was any likelihood of his being able to provide a
set of draft articles for the Commission's next session.
Mr. Ago had been asked whether there was any possibility
of his providing some general articles on State responsi-
bility as a basis for discussion, but had said that that
would be difficult and he would prefer to submit a fuller
report, with articles, in 1969.

2. As Chairman of the Sub-Committee on Succession
of States and Governments and before being appointed
Special Rapporteur, Mr. Lachs had submitted a prelimi-
nary report on State succession, which was annexed to
the Commission's report on its fifteenth session.1 The
General Assembly was urging the Commission to proceed
with its work on that subject, which was particularly
important because there were so many new States. The
Commission should therefore appoint a new Special
Rapporteur on State succession in place of Mr. Lachs,
who had been elected to the International Court. The
Officers had noted that the Sub-Committee, in its 1963
report, had advised that the subject should be dealt with
under three broad headings: succession in respect of
treaties, succession in respect of rights and duties resulting
from souices other than treaties, and succession in respect
of membership of international organizations.2 Moreover,
Mr. Lachs had repeated that opinion in a recent con-
versation with him (the Chairman). Although there
were no hard and fast lines of demarcation between the
three topics, the Officers had concluded that they should
be treated separately, but with close co-ordination to

9 For resumption of discussion, see 930th meeting, paras. 92-102.

1 Yearbook of the International Law Commission, 1963, vol. II,
p. 260.

2 Ibid., p. 261, para. 13.
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prevent differences in approach. They had considered
it advisable to leave aside for the time being the topic
of succession in respect of membeiship of international
organizations, because it had affinities with the topic
on which Mr. El-Erian was to report. Succession in
respect of treaties, which had close connexions with the
law of treaties, should be dealt with first, since that
priority had been emphasized in the Sixth Committee
of the General Assembly. Succession in respect of rights
and duties resulting from sources other than treaties
was a much broader topic, which would take longer
to complete and should therefore be given second
priority.

3. A telegram had been received from Mr. Bedjaoui
saying that he would be prepared to act as Special
Rapporteur on State succession and to submit a report
at the next session. The Officers had asked him (the
Chairman), as the former Special Rapporteur on the
law of treaties, to act as Special Rapporteur on succession
in respect of treaties, and he had agreed to submit a report
with articles at the next session. The Officers had further
suggested that Mr. Bedjaoui should be invited to be
Special Rapporteur for the second topic, namely, State
succession in respect of rights and duties resulting from
sources other than treaties.
4. He invited members to comment on those preliminary
suggestions by the Officers of the Commission and to
give their general views on the future work of the
Commission.

5. Mr. TAMMES said he had given much thought to
new topics for the Commission's consideration, in the
belief that a discussion on the Commission's future work
was, in fact, a discussion on the future of the Commission
itself; for the long-term codification and progressive
development of international law should remain the
prerogative of the International Law Commission, and
should not be assigned to other bodies less well equipped
for the task. Discussions in the General Assembly had
shown that delegations were looking forward to the
mention of some new topics, even though the completion
of those already on the Commission's agenda might
take several years. In its search for promising areas for
practical work, and in taking stock of what had already
been accomplished, the Commission should try to explore
the whole field of public international law.
6. So far as the sources of international law were con-
cerned, the Commission had recently completed a very
far-reaching and comprehensive draft on the law of
treaties, and it would be difficult to suggest another source
of international law that was as wide in scope. A limited
counterpart to the law of treaties could, however, be found
in the topic of unilateral acts, concerning which ample
research and practice were available and which greatly
needed clarification and systematization. The topic
covered recognition as a positive act acknowledging a
given situation to be a legal situation and, conversely,
protests rejecting changes in a legal situation. It also
included the principle of estoppel applied by the Inter-
national Court of Justice. Other unilateral acts which
might possibly be dealt with in a systematic draft were
proclamations, waivers and renunciations.

7. The subjects of international law had at one time been
suggested as a topic in itself, but since part of the subject-
matter came within the scope of relations between States
and inter-governmental organizations and another part
within the scope of human rights, there did not seem to
to be much left for new work by the Commission.
8. The study of the functions of international law would
lead the Commission to the question of delimitation of
the jurisdiction of States by prohibitive rules, which
had been the main concern of international law before the
modern law of co-ordination, co-operation, co-existence
and protection had developed. What might be termed
the spatial dimensions of national jurisdiction and inter-
national regimes such as the law of the sea, Antarctica,
and outer space, had either already been dealt with or
were being considered. Similarly, the delimitation of
State jurisdiction ratione personae had, so far as its most
urgent aspect was concerned, been reflected in the Com-
mission's work on statelessness; but the delimitation of
jurisdiction ratione materiae, which raised the question
whether acts of foreign States could, under international
law, be indirectly subjected to the judgement and scrutiny
of national courts, might well be studied. The delimitation
of jurisdiction ratione temporis was a very broad and
important topic, but was largely covered by State suc-
cession. The utilization of international rivers was a topic
in which territorial sovereignty and international co-
operation were equally involved, and it might be appropri-
ate to lend the authority of the Commission and of pleni-
potentiary conferences to what had already been done
by such private bodies as the International Law
Association.
9. The keystone of international law was the whole
system of methods, legal remedies and sanctions covered
by the term "implementation". The Commission was not
in a position to do much work on arbitration, because
rules on arbitral procedure had already been prepared
elsewhere. Nevertheless, a specific question of practical
significance had arisen in connexion with the South
West Africa case, and the Commission might well take
up the problem of enabling the United Nations and other
international organizations to have the status of litigating
parties in cases before the International Court of Justice.
The legal and institutional aspects of implementation as a
whole, and the consequences of legal acts, were referred to
in the report of the Sub-Committee on State Responsibility
quoted in Mr. Ago's note on that topic (A/CN.4/196).
10. He thought it would not be contrary to the Com-
mission's terms of reference for it to draw up a statute for
a new auxiliary body of the United Nations to study,
for instance, methods of fact-finding, which the General
Assembly had unanimously decided to place on the agenda
for its twenty-second session. The Commission might
well give the General Assembly guidance on certain
underlying legal and institutional principles of fact-
finding, as a contribution to the instrumentality of peace
entirely independent of the other means of peaceful
settlement, such as arbitration, conciliation and judicial
settlement, referred to in Article 33 of the Charter.
11. Finally, pending the completion of its work on broad
topics, the Commission might usefully consider less
comprehensive, though important, subjects which would
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not take up so much time. For instance, some aspects
of the massive programme on State responsibility might
be suitable for more limited, separate consideration, on
the understanding that the final results would be system-
atized in a single codification. Incidentally, it might be
wise to consider a new name for the whole undertaking,
since the term "State responsibility" laid too much
emphasis on the consequences of an illegal act, as against
the legality of the act itself, with which most of the
questions included in the programme were concerned.

12. Mr. CASTREN said that the two very extensive
topics—State responsibility and the succession of States
and Governments—included in the programme of work
would occupy the Commission for several years. Other
topics, such as relations between States and inter-govern-
mental organizations, for which Mr. El-Erian was Special
Rapporteur, the right of asylum and the juridical regime
of historic waters, to which priority was to have been
given, had not yet been taken up, apart from an intro-
ductory report on relations between States and inter-
governmental organizations. The first part of Mr.
El-Erian's second report (A/CN.4/195) had already
been circulated, but when completed, that report would
not be sufficient to provide work for the whole of the
1968 session.
13. In his view, the Commission should undertake
as soon as possible a detailed study of the question of
State succession in respect of treaties, as a separate topic
for which a special rapporteur would be appointed.
It seemed to him that Sir Humphrey Waldock, who had
already examined certain aspects of the question when
Special Rapporteur on the law of treaties, was particularly
well qualified for that task.
14. A certain amount of preparatory work had already
been done on succession of States and Governments.
In 1963, the Sub-Committee on that topic had submitted
a report in which it had stated that special attention should
be paid to problems of succession arising as a result of
the birth of new States after the Second World War,
to contemporary needs and to the principles of the
United Nations Charter.3 The objectives proposed in
the report had been a survey and evaluation of the state
of the law and practice on succession and the preparation
of draft articles. The Secretariat had prepared three
studies on the subject: a memorandum on the succession
of States in relation to membership in the United Nations,4

a document on succession of States in relation to general
multilateral treaties of which the Secretary-General is
the depositary,5 and a digest of the decisions of inter-
national tribunals relating to State succession.6 The
Sub-Committee had subsequently requested the Secre-
tariat7 to prepare three other documents: (a) an analytical
restatement of the material furnished by Governments
in accordance with requests already made by the

3 Ibid., p. 261, para. 6.
4 Yearbook of the International Law Commission, 1962, vol. II,

p. 101.
« Ibid., p. 106.
• Ibid., p. 131.
7 Yearbook of the International Law Commission, 1963, vol. II,

p. 262, para. 16.

Secretariat; (b) a working paper covering the practice
of specialized agencies and other international organi-
zations in the field of succession; (c) a revised version of
the digest of the decisions of international tribunals
relating to State succession. Those documents should be
brought up-to-date and completed, so as to facilitate
the work of the future special rapporteur.
15. The Commission might request the Secretariat to
draft, in consultation with the future special rapporteur,
a questionnaire for all governments, which might consist
of the following questions: (1) Within what limits is
State succession in respect of treaties accepted? (2) Should
treaties be divided into multilateral and bilateral treaties
or differentiated in some other way? (3) In what cir-
cumstances did the State in question come into being
and accede to independence? (4) Is the consent of the
other party to a treaty required in the event of succession ?
(5) What is the treaty position where a State has lost some
of its territory? (6) How are treaty problems affected
by the creation or dissolution of unions of States?
(7) What practice will be followed by the Government
or State itself as regards succession in respect of treaties ?
The Secretariat might also ask international organizations
for information about recent practice in the matter of
succession in respect of treaties.
16. The programme was so extensive that the Special
Rapporteur might perhaps submit a preliminary report
on questions of principle, if he had not completed his
draft of articles in time for the next session.
17. He was in favour of the proposal by the Officers of
the Commission that the third item of the agenda for the
next session should be "Succession in respect of rights
and duties resulting from sources other than treaties".
A special rapporteur for that topic should be appointed
at once and he fully approved the appointment of
Mr. Bedjaoui.

18. Mr. REUTER said it was the custom of the General
Assembly to refer broad general topics to the Com-
mission; the two topics on its programme would keep
the Commission busy for years. In the past, the Com-
mission had followed a different policy and had confined
itself to drawing up what might be called guides or models
of an optional character. Admittedly, such guides did
not excite so much interest as the far-reaching work
which the Commission was now undertaking, but the
question arose whether it was right to abandon the
former system in order to prepare draft conventions to
which some States hesitated to accede for technical
reasons or because the atmosphere was not propitious.
It might be advisable for the Commission to undertake
each year, in addition to those ambitious projects which
it should in no circumstances lay aside, some more
modest task such as the draft convention on special
missions, which was of limited scope and almost certain
to be brought into force.

19. Mr. BARTOS said he was in full agreement with
Mr. Castrdn. The Secretariat prepared documentation
on all the subjects which the Commission was to consider,
but if the topic was only taken up three or four years
later, circumstances had changed; there had been develop-
ments in case law and new factors had made their
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appearance. The Commission should therefore ask the
Secretariat, despite the extra work entailed, to carry
out further research and to send a questionnaire to States
and to inter-governmental organizations. The question-
naire should be drawn up with the assistance of each of
the Special Rapporteurs, who would find useful infor-
mation for their reports in the replies received. Members
of the Commission, for their part, should make themselves
acquainted with recent developments in the subjects
included in the programme of future work and examine
the new factors which had arisen in practice or case law.
20. There appeared to be two schools of thought in the
Commission about the long-term programme. Mr. Reuter
had adopted a cautious attitude and stressed that the
Commission should be wary of taking up certain topics;
the members of the Sixth Committee, on the other hand,
had more ambitious views and were urging the Commission
to draw up rules that would help to solve the problems
troubling the world. The old rules were, indeed, inade-
quate and new rules based on requirements or personal
views had not yet crystallized. It was the duty of the
International Law Commission to codify those rules,
which, though legal in form, tended to produce political
effects. The Commission should therefore continue its
work on codification, not for reasons of prestige but in order
to fulfil its obligations to the international community.

21. Mr. RAMANGASOAVINA said he approved of the
proposals made by the Officers of the Commission
regarding its future work. He was particularly glad
that Mr. Bedjaoui had been appointed Rapporteur for
the topic of succession of States and Governments.
Mr. Bedjaoui's abilities were well known to the Com-
mission and he belonged to a country which had recently
become independent; consequently, he was better equipped
than anyone else to consider all the aspects of the prob-
lem, which was of interest to the new States.

22. Mr. USHAKOV said that the three topics—relations
between States and inter-governmental organizations,
State responsibility, and succession of States and Govern-
ments—would provide an amply sufficient programme of
work for the next few years.
23. He would like to know exactly what work had been
entrusted to the Chairman and Mr. Bedjaoui in connexion
with the preparation of the report on the succession of
States and Governments.

24. The CHAIRMAN explained that the intention of
the Officers was that he himself should submit to the
Commission, at its next session, a report with draft
articles on State succession in respect of treaties. The
Special Rapporteur for the second topic of the succession
of States and Governments would have to examine a
wide variety of questions; the intention was that Mr.
Bedjaoui should submit a general report to the Com-
mission at its next session. The Commission would
discuss that report and issue directives as to particular
aspects of the subject which should be covered in the
second topic.

25. Mr. USHAKOV said that the Commission should
obtain Mr. Bedjaoui's consent before asking him to
submit a general report at the next session.

26. Mr. JIMENEZ de ARfiCHAGA explained that
Mr. Bedjaoui would be free to determine the scope of
the report which he would submit to the Commission
at its next session. The recommendation of the Officers
was not intended to restrict his authority dealing with
the topic, but merely to give him some indication of what
the Commission expected from him for the following year.

27. Mr. KEARNEY expressed his appreciation to the
Chairman for having agreed to act as Special Rapporteur
for succession of States and Governments in respect of
treaties. The Chairman's willingness to accept that
task after his extensive work on the law of treaties over
the past five years was of great importance to the Com-
mission and would ensure that it had before it sufficient
material to occupy the whole of its next session.
28. The over-all proposals made by the Officers of the
Commission seemed to him to show a very reasonable
approach to its work. As to the Commission's procedures
on the scheduling of its work, however, he wished to
express his concern in the light of the experience of the
present session. The Commission should so arrange its
work as to ensure that it always had a sufficient backlog
of material on which to work at any given moment.

29. Mr. AGO said that, although some of the suggestions
made were very attractive, members of the Commission
should resign themselves to drawing up an order of
priorities for the subjects to be included in the long-term
programme. The codification of international law was
a long-term task. The Commission should take into
account the new situation resulting from the wholesale
entry into the international community of new States
which rightly or wrongly called in question the content
of classical international law. Those new States had the
impression that they had not played a sufficient part in
the formation of international law and it was therefore
necessary to review its basic rules so that it might gain
general acceptance. With that end in view, the Commission
should concentrate on the main branches of international
law and if necessary leave aside certain questions which,
though of great interest, were less important. It was
encouraging to know that the General Assembly fully
supported that programme. Despite the understandable
misgivings of certain States, the Commission should also
for the time being abandon its traditional method of
drawing up model rules and instead devote itself to the
codification of international law by means of international
conventions, with a view to adapting international law
to the needs of the contemporary world.
30. The General Assembly had frequently recommended
the Commission to consider the topic of State responsi-
bility. In the reports and in the draft initially submitted,8

however, the question had been considered from the
point of view of the treatment of aliens and of the responsi-
bility of States for injuries on their territory to the person
or property of aliens, and that had given rise to serious
difficulties. In 1962 the Commission had decided to
consider the general principles of international responsi-
bility proper, in other words the situation resulting from

8 See volume II of the Yearbook of the International Law Com-
mission for the years 1956-1961.
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the infringement of an international obligation of what-
ever kind. The Commission had adopted unanimously
the conclusions submitted to it by the Sub-Committee
it had set up to study the question.9 Now that the Com-
mission had a new membership, he would like to know
whether it confirmed the instructions then given to the
Special Rapporteur, so that he would be sure of continuing
his work on the topic with the full support of the other
members.
31. The Commission had decided10 that, after com-
pleting its study of the law of treaties, it would give
priority to State responsibility and State succession.
In his view those two topics should still have absolute
priority.
32. Later, the Commission should also turn its attention
to other topics, such as relations between States and inter-
governmental organizations. Another topic that should
be borne in mind was that of unilateral acts, to which
Mr. Tammes had referred. The Commission might also
be requested by an appropriate organ of the United
Nations to give its opinion on topics such as international
bays, international rivers and international straits. In any
case, the future programme could be reviewed at meetings
from time to time.

33. So far as the short-term programme was concerned,
his view was that in 1968 the Commission should consider
the topic of State succession in respect of treaties. As that
topic was linked with the problem of codifying the law
of treaties, the Commission should prepare a report on
it with a view to the two forthcoming international
conferences on the law of treaties, and he was particularly
grateful to the Chairman for having undertaken to
prepare such a report.

34. He hoped to submit his report on State responsibility
in 1969. Mr. Bedjaoui's report on State succession might
also be included in the programme for 1969. If Mr.
Bedjaoui wished, he could of course submit in March 1968
a first report on that part of the law of State succession
which he had been asked to study. The Commission
would then make a preliminary study of it and give
Mr. Bedjaoui instructions for the preparation of the
final report to be submitted in 1969.

35. Mr. USHAKOV drew attention to paragraph 6
of Mr. Ago's note on State responsibility (A/CN.4/196)
in which it was stated that the questions set out in the
programme of work "were intended solely to serve as
an aide-memoire for the Special Rapporteur when he
came to study the substance of particular aspects of the
definition of the general rules governing the international
responsibility of States, and that the Special Rapporteur
would not be obliged to pursue one solution in preference
to another in that respect". He personally had some doubts
about the programme of work and he therefore thought
it would be preferable to consider the report rather than
the programme itself, as the programme was merely
an aide-memoire.

36. With regard to paragraph 5 of Mr. Ago's note,
he agreed with those members of the Commission who
had felt that emphasis should be placed on State responsi-
bility in the maintenance of peace.
37. As far as the report on State succession was
concerned, he would once more urge the Commission
to consult Mr. Bedjaoui before coming to a final decision.

38. Mr. BARTOS said that the new topics proposed by
members of the Commission should be mentioned in
the report.

39. The CHAIRMAN said that the Officers of the
Commission might, at a forthcoming meeting, explain
in greater detail the proposed division of the topic of
succession of States and Governments.

40. When the Commission resumed consideration of
item 6 of the agenda, it would also be called upon to
confirm the directives it had given to the Special Rap-
porteur on State responsibility, concerning the general
manner of dealing with that topic.

41. He suggested that Mr. Tammes should also take
that opportunity of submitting more definite proposals
on possible new topics, giving some indication of his
own preferences and the reasons for giving priority to
one or more of those new topics.
42. For the time being, he understood that the proposals
put forward by the Officers of the Commission had been
found broadly acceptable.
43. A letter would be written to Mr. Bedjaoui informing
him of the views of the Officers of the Commission and
requesting him to say whether he accepted the proposal
that he should be Special Rapporteur on the second
topic. The Commission would resume its discussion of
item 6 of the agenda after it had received a reply from him.11

The meeting rose at 12.35 p.m.

11 For resumption of discussion, see 929th meeting, paras. 62-81.

929th MEETING

Tuesday, 27 June 1967, at 10.5 a.m.
Chairman: Sir Humphrey WALDOCK

Present: Mr. Bartos, Mr. Castafleda, Mr. Castren,
Mr. Eustathiades, Mr. Jimenez de Arechaga, Mr. Kearney,
Mr. Ramangasoavina, Mr. Tabibi, Mr. Tammes, Mr.
Ushakov, Mr. Ustor, Mr. Yasseen.

9 Yearbook of the International Law Commission, 1963, vol. II,
p. 224, para. 55.

10 Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev. 1, part II, para. 74.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the 927th meeting)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(resumed from the 927th meeting)

1. The CHAIRMAN invited the Second Vice-Chairman
to introduce the Drafting Committee's proposals for
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articles 12-15 in the absence of the Chairman of that
Committee.

ARTICLE 12 (End of the functions of a special mission) [20]*

2. Mr. USTOR, Second Vice-Chairman, said that the
Drafting Committee proposed the following text for
article 12:

" 1 . The functions of a special mission shall come
to an end, inter alia, upon:
" (a) The mutual agreement of the States concerned;
" (b) The completion of the task of the special mission;
" (c) The expiry of the duration assigned for the
special mission, unless it is explicitly extended;
" (d) Notification by the sending State that it is
terminating or recalling the special mission;
" (e) Notification by the receiving State that it
considers the special mission terminated.

"2. The severance of diplomatic or consular
relations between the sending State and the receiving
State shall not automatically have the effect of termi-
nating special missions existing at the time of the
severance of relations."

3. The Drafting Committee had slightly amplified the
earlier text of article 12, which had become paragraph 1
of the new text, by adding an additional sub-paragraph (a);
a few minor drafting changes had also been made in the
other sub-paragraphs.

4. The Committee had introduced a new paragraph 2,
the provisions of which had been taken from the former
paragraph 2 of article 44.

5. Mr. CASTREN said that he found the new text a
great improvement on the old. In particular, the new
paragraph 1 (a), providing that the functions of a special
mission would come to an end by agreement of the States
concerned, was entirely appropriate. The transposition
of the two following sub-paragraphs also helped to make
the article more satisfactory. Paragraph \{d) might be
simplified by saying "that it is recalling the special
mission" instead of "that it is terminating or recalling
the special mission".

6. The adverb "automatically" in paragraph 2 might
well be replaced by the expression "in itself", which the
Commission had already used, for instance, in its draft
on the law of treaties. The expression "terminating special
missions existing" seemed to be too general; it would
be more correct to say "terminating their special missions
to each other".

7. Mr. YASSEEN said that he too considered the new
wording better and clearer than the old. Paragraphs 1 (d)
and (e) very properly emphasized the fact that either
party was entitled to terminate a special mission.

8. The word "mutual" in paragraph I (a) was unneces-
sary. He agreed with Mr. Castren that it would be better
to replace the adverb "automatically" in paragraph 2
by some such expression as "in itself", "ipso facto" or,
in the French text, "de plein droit".

For earlier discussion, see 906th meeting, paras. 69-92.

9. Subject to those comments, he accepted the new
wording.

10. Mr. BARTOS, Special Rapporteur, said that he
agreed to the deletion of the word "mutual" in
paragraph 1 (a), which might be redrafted to read "Agree-
ment between the States concerned". He was also prepared
to substitute the words "de plein droit" for "automati-
quement" in the French text of paragraph 2.

11. On the other hand, it seemed to him essential to
maintain, in paragraph l(d), the distinction between
cases where the sending State terminated the special
mission and cases where it recalled it. Both actions
produced the same effect, but the causes were slightly
different; if the sending State terminated the special
mission, it was giving expression to its view that the
mission had ceased to serve any purpose, whereas, if it
recalled the mission, it usually did so because of some
external event or of a change in the relationship between
the two States which made it impossible for the special
mission to continue its task.

12. Mr. CASTREN said he would not press his proposal
that paragraph 1 (d) should be reworded.

13. The CHAIRMAN noted that there had been no
objection to the suggestion that the word "mutual"
should be deleted in paragraph I (a). It also seemed to
be the general feeling that the word "automatically" in
paragraph 2 was inappropriate. The Special Rapporteur
had suggested as an alternative the phrase "de plein
droit", for which it was difficult to find an English
equivalent, although the Latin ipso jure might be used.

14. Mr. EUSTATHIADES suggested "necessairement".

15. Mr. KEARNEY said that he would prefer to avoid
using a technical legal term in the English text; he therefore
suggested "of itself" or "in itself".

16. Mr. BARTOS, Special Rapporteur, said that he
would have no objection to the words "en soi" being
used in the French text.

17. The CHAIRMAN, speaking as a member of the
Commission, said that the concluding words "existing
at the time of the severance of relations" in paragraph 2
were too vague, since the paragraph dealt with two
separate hypotheses: the severance either of diplomatic
or of consular relations. He therefore suggested that the
phrase should read: "existing at the time of such
severance".

18. Mr. USTOR thought that the whole phrase could
perhaps safely be deleted.

19. Mr. BARTOS, Special Rapporteur, said it was
necessary to make it clear that the special missions
referred to in paragraph 2 were those which existed at
the time of the severance of relations.

20. The CHAIRMAN proposed that the various draft-
ing suggestions which had been made, particularly those
relating to the word "automatically" and to the con-
cluding phrase of paragraph 2, should be referred to the
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Drafting Committee. The Commission would take a
final decision on article 12 when the Drafting Committee
submitted a definitive text.

It was so decided.2

ARTICLE 13 (Seat of the special mission) [17]3

21. Mr. USTOR, Second Vice-Chairman, said that the
Drafting Committee proposed the following text for
article 13:

" 1 . A special mission shall have its seat at the
place agreed upon by the States concerned.

"2. In the absence of agreement, the special
mission shall have its seat in the place where the Ministry
of Foreign Affairs of the receiving State is situated.

"3. If the special mission's functions involve travel
or are performed by different sections or groups, the
special mission may have more than one seat; one of
such seats may be chosen as its principal seat".

22. Paragraph 1 stated a self-evident principle. Para-
graph 2 introduced a new idea, while paragraph 3 was
very similar to the former paragraph 2.

23. The Drafting Committee had considered a suggestion
that article 13 should mention the case of a special mission
which was sent to more than one State, but it had felt
that no such mention was necessary because that case
was implicitly covered by the text of article 13 as now
proposed.

24. Mr. KEARNEY thought that the words "involve
travel or are performed by different sections or groups"
in paragraph 3 were rather ambiguous.

25. The CHAIRMAN, speaking as a member of the
Commission, said that he did not think the use of the
word "place" was very happy in paragraph 2 to render
the French "localite", for it would almost seem to suggest
that the special mission of the sending State must be
sited in the same building as the Ministry of Foreign
Affairs of the receiving State. He suggested that a more
satisfactory term should be found and should also be
used in paragraph 1.

26. Mr. TABIBI said that the words in paragraph 2
"shall have its seat" were too strong; normally, when a
State agreed to receive a special mission, it would also
consent to the seat. He suggested that the words should
be toned down to read: "may have its seat".

27. Mr. BARTOS, Special Rapporteur, said that, in
order to meet Mr. Kearney's criticism, he would propose
that the words "involve travel or" be omitted from para-
graph 3, which would then refer only to cases where the
mission had more than one seat at the same time. The
ambiguity would thus be removed.

28. With regard to Mr. Tabibi's remark, he wished to
point out that paragraph 1 stated the general rule that
the seat of the special mission should be agreed upon by
the States concerned. By providing that, in the absence of

2 For resumption of discussion, see 931st meeting, paras. 64-67.
3 For earlier discussion, see 907th meeting, paras. 1-49.

agreement, the special mission should have its seat in the
place where the Ministry of Foreign Affairs of the
receiving State was situated, the article precluded a
unilateral decision by the receiving State, a decision which
would infringe the principle of the sovereign equality
of States and might make the presence of the special
mission inconvenient or unacceptable. The Drafting
Committee had preferred to state that residual rule in
positive form rather than to use some such expression
as "it is assumed that the special mission will have its
seat...".

29. He once again wished to emphasize that agreement
on the seat of the special mission did not necessarily
have to be reached in advance.

30. Mr. CASTREN said that, if paragraph 3 were
altered as suggested by the Special Rapporteur, it would
be better to insert the words "stationed in different places "
after the words "sections or groups", as it was also
possible that several groups of the special mission might
be operating in the same place.

31. Mr. EUSTATHIADES, supporting Mr. CastrSn's
remark about paragraph 3, suggested that the passage
should be worded "... in several places by different
sections or groups". In paragraph 2, it would be better
to say "town" than "place".

32. The CHAIRMAN noted the proposal to drop the
words "involve travel or". In that connexion, the question
arose whether the Drafting Committee had intended
those words to cover a situation different from that
envisaged in the main provision "If the special mission's
functions... are performed by different sections or groups".
They might be taken to refer to the case where the special
mission as a whole performed its functions successively in
several places; the provision would then mean that the
special mission changed its seat when it travelled from
one place to another to perform its functions. If the words
"involve travel or" were omitted, the seat of the special
mission would be unaffected by mere travel; that seat
would normally remain in the capital of the receiving
State or at the main headquarters of the mission, regardless
of any journeys made by the mission during the per-
formance of its functions.

33. Mr. BARTOS, Special Rapporteur, said he had no
objection to saying "town" instead of "place" in para-
graph 2, but it was important not to use the word "capital"
because there were cases where the Ministry of Foreign
Affairs was situated elsewhere than in the capital.

34. He could accept either Mr. Castren's or Mr. Eusta-
thiades's suggestions for paragraph 3.

35. The CHAIRMAN proposed that the Drafting
Committee should be invited to consider the various
suggestions which had been made regarding the use of
the term "place" (localite), the suggestion to drop the
words "involve travel or" and the other drafting amend-
ments proposed to paragraph 3.

It was so agreed.*

4 For resumption of discussion, see 931st meeting, paras. 68-77.
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ARTICLE 14 (Nationality of the members of ihe special
mission) [10]5

36. Mr. USTOR, Second Vice-Chairman, said that the
Drafting Committee proposed the following title and
text for article 14:

"Nationality of the members of the special mission "
" 1 . The representatives of the sending State and

members of the diplomatic staff in the special mission
should in principle be of the nationality of the sending
State.

"2. Nationals of the receiving State may not be
appointed to a special mission except with the consent
of that State, which may be withdrawn at any time.

"3. The receiving State may reserve the right
provided for in paragraph 2 with regard to the nationals
of a third State who are not also nationals of the
sending State."

37. Apart from the title and a drafting change in the
introductory phrase of paragraph 1, the text of article 14
was similar to the text which had been referred to the
Drafting Committee by the Commission.

38. Mr. YASSEEN said it would be preferable to use
the word "nationaux" rather than "ressortissants" in
the French text of paragraphs 2 and 3.

39. Mr. BARTOS, Special Rapporteur, said that the
majority of the members of the Drafting Committee,
including Mr. Ago, had opposed that change in the
French text because they considered it advisable not to
depart from the terminology used in the two Vienna
Conventions. It had also been pointed out that there were
still people who were "ressortissants" of a State without,
strictly speaking, possessing its nationality; that appeared
to be the position of the Puerto Ricans, who were
"ressortissants" of the United States, and of the Tahitians,
who were "ressortissants" of France. In his opinion, both
terms were acceptable; the matter was one of minor
importance, especially since the word used in the English
text was "nationals", which was also taken from the
Vienna Conventions.

40. Mr. USHAKOV said that, in his view, the word
"nationaux" would be better in the French text, for one
reason because it was nearer to the word used in English.
It seemed to him that the French words "nationaux"
and "ressortissants" were practically synonymous, the
term "nationaux" being wider in scope than "citoyens".

41. Mr. BARTOS, Special Rapporteur, said that, in
the Drafting Committee, Mr. Ago had maintained that
the word "nationaux" had an essentially ethnic conno-
tation, whereas "ressortissants" was a legal term. In
Yugoslavia, a distinction was drawn between the word
"people", which had a sociological and legal meaning,
and the word "nationality", which had an ethnological
meaning.

42. Mr. RAMANGASOAVINA said he too wished to
emphasize that the Drafting Committee had preferred

to retain the French word "ressortissants" in order to
allow for the fact that there were still people who did not
possess the full citizenship of the State to which they
belonged. That was the position, for instance, of the
inhabitants of the Comoro Islands or of the French
Territory of the Afars and the Issas, the former French
Somaliland; when they went abroad, they were given a
French passport and they stated, when asked, that they
were French nationals, but they did not possess all the
civic rights associated with French nationality. The
Drafting Committee had therefore feared that the use
of the word "nationaux" might prevent the appointment
of certain persons as members of special missions.

43. Mr. KEARNEY pointed out that Puerto Ricans
were nationals of the United States who, by their own
choice and for a variety of reasons, including fiscal
advantages, had opted for a separate form of government.

44. The CHAIRMAN said that the difficulty which
had arisen in connexion with paragraph 2 was due to the
use in both Vienna Conventions of the French word
"ressortissants" to render the English "nationals".
Mr. Yasseen had suggested, for reasons of principle,
that the French text should be brought into line with the
English, but it had been objected that the French term
"ressortissants" was intended to cover the case of certain
persons who were not full nationals. Since the suggestion
involved a departure from the language used in the two
Vienna Conventions, the Commission would have to
take a formal decision on the matter. He therefore
suggested that the point should be settled later when the
Commission took a final decision on article 14.

45. Mr. BARTOS, Special Rapporteur, said that he
favoured Mr. Yasseen's proposal but, in view of Mr. Ago's
absence, he would abstain if there was a vote.

46. The CHAIRMAN, drawing attention to the use
in paragraph 1 of the expression "members of the diplo-
matic staff", said that the Drafting Committee should
consider the definition of that expression, together with
the other definitions, before the Commission itself was
called upon to take a decision on the articles as a whole.

47. Mr. BARTOS, Special Rapporteur, said that in any
case there would be a definition of "diplomatic staff"
in the article on the composition of the special mission.
In defining the expression "diplomatic staff", which
would include the advisers, experts and secretaries of the
special mission, he proposed to base himself on the text
of the Convention on the Privileges and Immunities of
the United Nations.6 The expression would also be
included in his proposed article on definitions which he
wished to revise before sending it to the Drafting Com-
mittee and then submitting it to the Commission for
its approval.

48. Mr. EUSTATHIADES said that the expression
"the representatives... and members of the diplomatic
staff in the special mission" did not appear to him to
be very well chosen. He would prefer "of the special
mission" or "forming part of the special mission".

3 For earlier discussion, see 907th meeting, paras. 50-87. 6 United Nations, Treaty Series, vol. 1, page 16.
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49. Mr. BARTOS, Special Rapporteur, said that on
the previous day the Drafting Committee had decided
to use the wording "the representatives of the sending
State in the special mission and the members of its
diplomatic staff". The text of that amendment had not
yet been circulated.

50. The CHAIRMAN suggested that the Drafting
Committee should be invited to consider the various
suggestions made with regard to article 14.

It was so agreed.1

ARTICLE 15 (Right of special missions to use the flag and
emblem of the sending State) [19]8

51. Mr. USTOR, Second Vice-Chairman, said the
Drafting Committee proposed that article 15 should be
deleted. After some discussion, the members of that
Committee had come to the conclusion that, in view of
the character of special missions, it was unnecessary to
make specific provision for their right to use the flag and
emblem of the sending State. The deletion of the article
would not, of course, mean that a special mission could
not make use of that flag or emblem; there would in fact
be instances in which, by reason of the representative
character of a special mission, the receiving State would
allow such use.

52. Mr. BARTOS, Special Rapporteur, said that all
the members of the Drafting Committee had agreed that
article 15 should be deleted. Many small special missions
of a technical character had no need to display a flag or
emblem, although it was true that there were other special
missions, such as those engaged on frontier demarcation
or operating in frontier zones, which needed to have
that right owing to the nature of their work. That was a
question which could be settled on the spot or in advance
by agreement between the States concerned. Moreover,
whereas the use of the flag and emblem might be an
essential safeguard in the case of a permanent diplomatic
mission, that was not so in the case of a special mission
which indeed often had good reason for remaining
incognito.
53. The Drafting Committee's decision to recommend
the deletion of article 15 should be mentioned in the
commentary on article 18, on accommodation, so as to
make it clear that the Commission had considered the
matter but had decided that it was unnecessary to give
detailed reasons for dropping the article.

54. Mr. EUSTATHIADES said that, by deciding to
delete article 15, the Commission would be going from
one extreme to the other. Although there was no need to
stress the right to use the flag and emblem of the sending
State, it nevertheless had to be borne in mind that, in
certain circumstances, it was most desirable that the
special mission should have that right. The Commission
should decide either to retain article 15 and make it
optional—the right to use the flag and emblem being
dependent on an agreement between the States con-
cerned—or to mention the right to use the flag or emblem

7 For resumption of discussion, see 931st meeting, paras. 78-84.
8 For earlier discussion, see 908th meeting, paras. 1-37.

in the text of the commentary on the article on accom-
modation. If the second solution were adopted, the com-
mentary would not confine itself to mentioning the
Drafting Committee's decision to recommend the deletion
of article 15 but would state that, although the Commission
had not drafted a separate article on the matter, it
recognized that there should be a right to use the flag and
emblem if circumstances made it necessary.

55. Mr. CASTREN said that he fully supported the
second solution. In his view, it would also be necessary
to give some reasons for the deletion of article 15 in the
text of the commentary on the article on the accom-
modation of special missions.

56. Mr. BARTOS, Special Rapporteur, suggested tha
he should reconsider the matter with the Drafting
Committee. It might be best to adopt Mr. Ushakov's
suggestion9 that, in the absence of a special agreement
on the point, the use of the flag and emblem of the sending
State should be governed by the practice in force in the
receiving State. Reference would thus be made to the
problem, the solution to which would be made dependent
on practice or on arrangements concluded between the
States concerned.

57. Mr. USHAKOV said that, in principle, he had no
objection to the retention of article 15, but it seemed to
him to be difficult to enunciate a general rule on the point.
According to article 20 of the Vienna Convention on
Diplomatic Relations, only the head of mission had the
right to use the flag and emblem on his means of transport;
in the case of special missions, however, it was impossible
to restrict that right to the head of the mission. Again,
although it might be necessary for the special mission
to be able to display the flag of the sending State, there
were occasions when it might be a source of danger to
the mission. Any general rule on the point would, there-
fore, be inapplicable in practice.

58. The CHAIRMAN, speaking as a member of the
Commission, said he would hesitate to drop article 15
because the omission of a provision which appeared in
the two Vienna Conventions might be construed to mean
that a special mission had no right to use the flag and
emblem of the sending State. He favoured retaining the
article, provided that a satisfactory, more facultative
formula could be devised. However, if no article on the
subject was ultimately retained in the draft, it would be
essential for the commentary to include some explanation
of the omission.

59. Mr. USTOR said that, at the Vienna Conference
of 1961, there had been some discussion on the question
whether the faculty to use the flag and emblem of the
sending State constituted a privilege or a right. Since the
1961 Vienna Convention on Diplomatic Relations was
not subdivided into chapters, the relationship was not
clear between article 20, dealing with the right of a
permanent mission to use the flag and emblem of the
sending State, and paragraph 1 of article 41, which
required all persons enjoying privileges and immunities
"to respect the laws and regulations of the receiving

9 See 908th meeting, para. 19.
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State". It was thus a matter of interpretation whether,
under the 1961 Vienna Convention, a permanent mission
would have to abide by the laws and regulations of the
receiving State in such matters as the limitation of the
right to display the flag to certain days in the year. His
own belief was that those laws and regulations would
have to be observed, on the understanding that they did
not have the effect of frustrating the right set forth in
article 20 of the 1961 Vienna Convention.

60. Mr. YASSEEN said that the Chairman's arguments
had convinced him. Not to mention the difficulty in
the draft might cause misunderstanding, but to oblige
the sending State to comply with the regulations of the
receiving State, as Mr. Ustor had suggested, did not
seem to be satisfactory. It was necessary to state clearly
that the Commission had not intended to refuse the special
mission the right to use the flag or emblem but had
wished the scope of that right to be determined by
agreement between the States concerned.

61. The CHAIRMAN suggested that the Drafting
Committee should be invited to consider the possibility
of drafting article 15 on slightly different lines and to
report to the Commission, which would then decide
whether or not to include an article on the use of the
flag and emblem of the sending State by a special mission.

It was so agreed.10

Organization of Future Work

(A/CN.4/195, 196; A/CN.4/L.119)

(resumed from the 928th meeting)

[Item 6 of the agenda]

62. The CHAIRMAN invited the Commission to
continue its consideration of the organization of its
future work.

63. Mr. TAMMES said he was speaking in response
to the request made by the Chairman at the previous
meeting11 that he should state his preferences among the
new topics he had mentioned during that meeting.
There had been some positive reactions to his statement.
Thus, Mr. Ago had endorsed the suggestion that unilateral
acts as a source of international law might be the subject
of a systematized draft, which would, in a limited degree,
become a counterpart to the draft on the law of treaties.
A study of the interrelationship between positive and
negative unilateral acts, such as recognition, confirmation,
statements at international meetings and conferences,
rejections, renunciations, waivers and protests would
serve to clarify the legal significance of those acts and
would contribute to the codification of international law.

64. Mr. Reuter had supported the idea that the Com-
mission could do useful work on institutional develop-
ment, in contrast to preparing draft conventions. He
(Mr. Tammes) had quoted as an example of such work
the preparation of a draft statute for a fact-finding body.
The question of setting up such a body was, admittedly,

still before the General Assembly, but the Assembly
might well wish to have a draft statute before it took its
final decision. Work on such a statute would, of course,
be much more limited than the preparation of a draft on
unilateral acts.

65. Another limited though highly important topic
was that of granting the United Nations the status of
a possible party in cases before the International Court
of Justice. That work would entail amendment of the
Statute of the Court, which was an integral part of the
United Nations Charter. The problem had often been
discussed in the past, but had been left in abeyance
because no strong practical need had been felt for action
in the matter; in modern times, however, in view of the
many questions of great interest to the international
community which were being referred to the Court, for
instance in connexion with human rights and with the
principle of non-discrimination, it was widely considered
that the United Nations should be able to take public
action in cases of that kind.

66. Accordingly, he would suggest that those three
topics, of which only the first was a long-term under-
taking, might be considered by the Commission for its
future programme. They would not compete with the
topics the Commission already had before it or with
such new topics as that of international rivers.

67. Mr. CASTANEDA said that, like the other members
of the Commission, he considered that the two main
topics in the Commission's programme of work for the
future were State responsibility and succession of States
and Governments.

68. A re-reading of the records of the discussions at the
fifteenth and sixteenth sessions of the Sixth Committee
and of the General Assembly, had convinced him that
most of the subjects that were ripe for codification had
already been dealt with or were included in the programme
of work for the future. The question of friendly relations
and co-operation among States, which was essentially
political rather than legal, had been referred to the
Special Committee on Principles of International Law
relating to that subject, which was to hold its third session
in 1967.

69. There had been several references to the criteria
which the Commission should apply in selecting topics
for inclusion in its programme and it had been urged
that to achieve useful results, it should in the main choose
topics that were ready for codification. In his view, the
best criterion was whether the topic was one on which
a set of rules was required. For instance, there was the
question of the continental shelf: that was a matter on
which there had been no uniform practice, nor any
treaties which might have assisted codification, yet the
Convention on the Continental Shelf12 had been adopted
by the United Nations Conference on the Law of the
Sea in 1958 and a sufficient number of instruments of
ratification or accession had been deposited to enable
it to come into force. The same was true of the Convention
on Fishing and Conservation of the Living Resources

10 For resumption of discussion, see 933rd meeting, paras. 90-102«
11 Para. 41.

12 United Nations Conference on the Law of the Sea, Official
Records, vol. II, p. 142.
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of the High Seas, also adopted by that Conference in
1958.13 On the other hand, it might have been thought
that, after the end of the war and the establishment of
the Nuremberg Tribunal, international criminal law
was ready for codification, but States had displayed
little interest in that matter and no action had been taken
on the proposal for codification.
70. Another matter which the Commission should
consider in the distant future was the law of international
economic co-operation, which was continually developing
within the United Nations, the specialized agencies and
the regional and world-wide economic organizations.
But it was necessary to wait until practice had become
established and ideas on the subject had crystallized.
71. The Commission had prepared draft conventions
on the topics submitted to it, but in the future it should
perhaps be less ambitious and devote one or two years
to a systematic study of the basic factors of a problem.
That was a task it could undertake with greater authority
than an institute or academy of international law.

72. Mr. EUSTATHIADES said that the Commission
should take two factors into account: the advisability
of establishing a set of rules on certain topics, and what
had already been known in the days of the League of
Nations as the ripeness of those topics. But, whichever
of those factors predominated, the fact remained that
estimation of the time required was all-important for
the Commission's future work. State responsibility and
the succession of States and Governments were topics of
major importance, and would take up much time, so
that it would be difficult for the Commission to include
in its programme other major subjects that nevertheless
were unquestionably important, such as the use of inter-
national rivers.
73. The Commission might, subject to the time at its
disposal, take up some topics of more limited scope.
For instance, without considering the principles of
peaceful co-existence as a whole, it might perhaps study
one aspect of that topic, namely, the peaceful settlement
of disputes—a subject which the United Kingdom
intended to propose to the General Assembly—and pay
particular attention to some matter arising out of that
aspect, such as commissions of inquiry. Or again, the
Commission might consider drawing up a set of model
rules on conciliation, on the same lines as the model
draft on arbitral procedure which it had adopted at its
tenth session in 1958.14

74. Mr. TABIBI said that the Commission's approach
to the organization of its future work should be based
on the fact that it was an organ of the General Assembly
and, as such, should follow the instructions of its superior
body. Accordingly, priority should be given to topics
suggested by the Assembly itself, such as the right of
asylum and the juridical regime of historic waters,
including historic bays.
75. He agreed with Mr. Castaneda that the Commission
should consider topics which were ripe for codification

13 Ibid., p. 139.
14 Yearbook of the International Law Commission, 1958, vol. II,

p. 12.

and the codification of which was required by the com-
munity of nations. Perhaps the Commission's Officers
could form a group which would select such topics and
report back to the Commission. It should also be borne in
mind that bodies other than the United Nations, such as
the International Law Association and the Institute of
International Law, had been dealing with certain topics
for a considerable time.

76. There was also a category of topics in which the
General Assembly had taken a great interest in the early
years of the United Nations, but had since left in abeyance,
such as the rights and duties of States, on which a tentative
draft had already been prepared, the establishment of
an international criminal jurisdiction, which was in a
similar situation, and the codification of offences against
mankind, on which valuable work had already been
done.
77. He wished to draw particular attention to the
question of duplication between the Commission's work
and that of other United Nations organs. It might be
wise to stress in the Commission's annual report that
every effort should be made to avoid such duplication:
for example, the Legal Sub-Committee of the United
Nations Committee on the Peaceful Uses of Outer Space
was currently dealing with matters which were properly
the responsibility of the Commission, and the question
of the right of asylum had been examined by the Third
Committee of the General Assembly before it had finally
been referred to the Sixth Committee.

78. Lastly, he wished to advocate a rather drastic
departure from the Commission's traditional approach
to codification. In his opinion, the Commission was the
proper body to deal with topics having a political conno-
tation, since its members acted in their private capacity
and could probably succeed where governmental bodies
had failed to reach final conclusions on a number of
interesting topics.

79. Mr. JIMENEZ de ARECHAGA said he had only
one small point to make in connexion with the organization
of the Commission's future work. An idea which he had
put forward at earlier sessions, but which had not been
accepted by the Special Rapporteur on the law of treaties
or by the majority of the Commission was that two or
three articles on the legal aspects of the most-favoured-
nation clause should be incorporated in the draft on the
law of treaties. Those articles should, of course, not refer
to the economic questions raised by the application of the
clause, particularly in multilateral trade, such as the
question whether most-favoured-nation treatment called
for a reciprocal concession by the recipient State and
whether the granting of such treatment was subject to
certain exceptions; all those matters were related to the
rules of law governing international trade, which were
being studied actively by regional bodies in Europe and
Latin America. Nevertheless, some specific legal issues
involved in the operation of the clause had been raised
and discussed in recent cases before the International
Court of Justice, such as the Case concerning rights of
nationals of the United States of America in Morocco15

15 I.C.J. Reports, 1952, p. 176.
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and the Anglo-Iranian Oil Co. case.16 Failure to deal
with the matter would leave a gap in the codification of
the law of treaties with respect to such points as the
extent to which the revocation of a stipulation could
deprive a third State of most-favoured-nation treatment,
the extent to which the renunciation of benefits arising
from the operation of the clause would deprive private
persons of benefits derived from international arrange-
ments and the type of benefits which were attracted by
the clause. Those were precise technical legal problems
and lay within the sphere of the law of treaties, and
particularly of the rules of interpretation which were
part of the Commission's draft.

80. Mr. KEARNEY suggested that the Commission's
difficulties in drawing up its programme for the following
session might be minimized by introducing the system
of a five-year plan for the consideration of topics, to be
revised annually in the light of developments. If the
consideration of topics already on the Commission's
agenda could be fitted into a general plan with greater
precision, it would be easier for the Commission to assess
the possibility of undertaking additional work. Where
new topics were concerned, he considered that the question
of international rivers was in urgent need of, and ripe
for, codification, in the sense that a considerable amount
of background knowledge was now available.

81. The CHAIRMAN, speaking as a member of the
Commission, said that, in drawing up a plan for its work,
the Commission must take into account the amount of
work it could do in ten weeks as well as the need to avoid
dissipating its energies in too many directions. The
Commission could not obtain useful results and maintain
its position as a codifying body unless it completed the
study of the topics it undertook to consider. Generally
speaking if a major topic was under active consideration,
the best procedure was to treat that topic as the main
item, and to hold one or two more limited topics in
reserve for consideration during periods when the main
topic could not be dealt with. 17

The meeting rose at 1 p.m.

16 I.C.J. Reports, 1952, p. 93.
17 For resumption of the discussion of this agenda item, see

938th meeting, paras. 74-88.

930th MEETING

Wednesday, 28 June 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Eustathiades, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Ramangasoavina, Mr. Tabibi, Mr.
Tammes, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE
DRAFTING COMMITTEE ON SECOND READING

1. The CHAIRMAN invited the Commission to con-
sider the articles adopted by the Drafting Committee on
second reading, which would be introduced by Mr. Ustor,
as Acting Chairman of the Drafting Committee. He
pointed out that there was no quorum, so that the Com-
mission would have to accept the articles provisionally,
to enable the Special Rapporteur to prepare his com-
mentaries.

ARTICLE 1 (Sending of special missions) [2 and 7]1

2. Mr. USTOR, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 1:

" 1. A State may, for the performance of a specific
task, send a [temporary] special mission to another
State with the consent of the latter.

"2. The existence of diplomatic or consular relations
is not necessary for the sending or reception of special
missions.

" 3 . A State may send a special mission to a State,
or receive one from a State, which it does not recog-
nize. "

3. The text remained practically unchanged, except that
the word "temporary" had been placed in square brackets,
to show that it might be deleted from the paragraph if
the temporary nature of special missions was mentioned
in the article containing definitions.

4. Mr. BARTOS, Special Rapporteur, said he was not
in favour of deleting the word "temporary". There were
specialized diplomatic missions which had a particular
task, such as the recruitment of labour, but they were
permanent and were not special missions in the sense of
the draft articles.

5. It was not at all certain that a definition of a special
mission would be given in the definitions article; indeed
no convention contained a definition of the institution
that was its subject. Consequently, the characteristics of
a special mission should be stated in the substantive
articles, and the essential characteristic of such a mission
was that it was temporary.

6. Mr. USTOR said he agreed that the word "tempo-
rary" was very important in the context of the draft, but
its inclusion in paragraph 1 of article 1 and its omission
from all the subsequent articles might imply that that
paragraph referred to a kind of mission different from
those mentioned elsewhere in the draft.

7. The CHAIRMAN observed that a final decision on
the question would have to be deferred until the Com-
mission came to consider the article containing definitions.

1 For earlier discussion, see 926th meeting, paras. 2-22.
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8. Mr. TABIBI said that he endorsed that procedure,
but he also supported the Special Rapporteur's view that
the qualification should appear somewhere in the draft,
since there were a number of cases of permanent special
diplomatic missions.

9. Mr. CASTRliN suggested that in paragraph 1 the
words "and temporary" should be inserted between the
words "specific" and "task".

10. Mr. RAMANGASOAVINA said he took the same
view as Mr. Ustor. Under the provisions of article 12,
the functions of a special mission ended with the "expiry
of the duration assigned for the special mission", a
formula which left no doubt about its temporary char-
acter.

11. Mr. YASSEEN said that if a special mission was not
to be defined in the definitions article, the qualifying
word "temporary" should be retained in paragraph 1 of
article 1.

12. Mr. BARTOS, Special Rapporteur, referring to the
suggestion made by Mr. Castren, pointed out that the
task of a special mission was not always temporary. He
proposed that in paragraph 1, the word "temporarily"
should be inserted after the words "special mission".

13. The CHAIRMAN said that the question was now
one of drafting only. The title of the draft, "Special
Missions", was broad enough to cover all special missions,
so that the draft must specify both the special nature of
the tasks and the temporary nature of the missions to
which it related.
14. Speaking as a member of the Commission, he sug-
gested that it would be more consistent with the rest of
the text to refer to "a special mission" in the singular in
paragraph 2.

15. Mr. USHAKOV, supported by Mr. YASSEEN and
Mr. EUSTATHIADES, urged that paragraph 3 should
be more clearly drafted.

16. The CHAIRMAN suggested that the exact wording
of the French text should be reviewed and that the article
should be approved in principle.

It was so agreed.2

ARTICLE 2 (Field of activity of a special mission) [3]3

17. Mr. USTOR, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed that
the text of article 2 should remain unchanged. It read:

"The field of activity of a special mission shall be
specified by the consent of the sending State and of
the receiving State".

18. The CHAIRMAN, speaking as a member of the
Commission, said that the word "consent" might well
be replaced by "agreement".

2 For resumption of discussion, see 931st meeting, paras. 86-100,
when it was decided that paragraphs 2 and 3 should become a
separate article numbered 1 bis. Articles 1 and 1 bis were adopted
at that meeting (paras. 97 and 100).

3 For earlier discussion, see 926th meeting, paras. 23-49.

19. Mr. YASSEEN said he thought the Commission
should specify in the text of article 2 that the consent
must be mutual.

20. Mr. BARTOS, Special Rapporteur, agreed with that
view, for to have legal effect, the consent must emanate
from both parties.

21. Mr. KEARNEY said he did not think that the
term "mutual consent" was as satisfactory as "agree-
ment".

22. The CHAIRMAN, speaking as a member of the
Commission, observed that the argument in favour of
using the term "mutual consent" was to indicate that
consent might be tacit and more informal than agreement.
Nevertheless, the term "agreement" had been used to
cover tacit consent in the draft on the law of treaties.

23. Mr. RAMANGASOAVINA supported the sug-
gestion made by Mr. Yasseen and the Special Rapporteur.

24. Mr. BARTOS, Special Rapporteur, said he preferred
the word "consent" to the word "agreement", for consent
could be tacit or could be implied by a de facto situation,
without any express manifestation of will.

25. The CHAIRMAN noted that the consensus of the
Commission was that the word "mutual" should be
inserted before the word "consent". He suggested that
in the English text the phrase should read "by the mutual
consent of the sending and the receiving State" and that
the article should be approved as amended.

It was so agreed*

ARTICLE 3 (Appointment of the members of the special
mission) [8]5

26. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 3:

"Subject to the provisions of articles..., the sending
State may freely appoint the members of the special
mission after having informed the receiving State of
[the number and] the identity of the persons it intends
to appoint."

27. That article also remained unchanged, except that
the words "the number and" had been placed in square
brackets, since the Commission would have to decide
whether it intended to delete paragraph 3 of article 6,
in which case those words should be retained in article 3.

28. Mr. BARTOS\ Special Rapporteur, said that the
words "the number and" had been added to article 3 at
the request of Mr. Ushakov, who thought that the
receiving State should be informed of the number of
members of the special mission in order to be able to
raise objections if it considered that number excessive.
If the Commission decided to retain those words in
article 3, then paragraph 3 of article 6 would become
superfluous. His own suggestion was that the Commission
should retain the words provisionally and reconsider the

4 For resumption of discussion and adoption of article 2, see
931st meeting, paras. 101-105.

5 For earlier discussion, see 926th meeting, paras. 50-66.
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question when it examined article 6, paragraph 3. If it
finally decided to delete that paragraph, the reason should
be given in the commentary.

29. Mr. USHAKOV explained that he had wished to
take into account the situation that would arise if a
special mission arrived in the territory of the receiving
State and that State informed it that it considered the
mission too large. The special mission would then be
unable to carry out its task, and the sending State might
consider itself insulted. In order to avoid that danger he
had suggested that the number of persons forming the
special mission should be mentioned in article 3, but that
amendment might perhaps not be sufficient, and he there-
fore proposed that an article 3 bis be added to the draft
which would read: "The size of the special mission shall
be determined by the mutual agreement of the sending
and receiving States".

30. Mr. BARTOS, Special Rapporteur, said he was
willing to accept the amendment proposed by Mr. Usha-
kov, and consequently to delete article 6, paragraph 3.

31. Mr. USHAKOV said that he himself regarded the
reference to the number of persons in article 3 as sufficient.
His idea in proposing the new text was to take into account
the views of those members of the Commission who
wished for a more explicit provision.

32. Mr. YASSEEN observed that the substance of
article 3 was not in dispute, and he wondered whether
the solution might not be to redraft article 6, paragraph 3
to read: "The size of the special mission shall be deter-
mined by agreement between the sending and receiving
States".

33. Mr. JIMfiNEZ de AR^CHAGA said that the draft
under discussion, as well as both the Vienna Conventions,
was based on the principle of reciprocity. In view of that
basic understanding, which might be said to apply even
more to the draft on special missions than to the Vienna
Conventions, there was no need to include references to
the mutual consent of the sending and receiving States at
every step. Moreover, the determination of the size of
special missions seldom took place on the basis of pre-
vious consent, and the insertion of such a provision would
be contrary to existing practice.

34. Mr. RAMANGASOAVINA said that the text
proposed by Mr. Ushakov might be added at the end of
paragraph 1 of article 6. The words in square brackets in
article 3 could then be deleted, and the words " the identity
of the persons it intends to appoint" could be replaced
by the words "the membership of the special mission".

35. Mr. EUSTATHIADES said that, in his view, the
essential point was that article 3 should lay down the rule
of the free choice of the sending State as to the number
and identity of the persons making up the special mission.
In fact, the size of the special mission could easily be
seen from the list of the names of its members, so that the
reference to the number of persons in article 3 appeared
unnecessary. Moreover, if the Commission wished to
retain the reservation in article 6, paragraph 3, it was
clear that that provision should immediately follow
article 3.

36. Mr. BARTOS, Special Rapporteur, said that the
Drafting Committee had concluded that it was for the
Commission to decide whether it wished to retain the
words "the number and" in article 3, or whether article 6,
paragraph 3 should be retained.
37. In addition, the Commission had before it a new
amendment submitted by Mr. Ushakov; if that amend-
ment was approved, it would be referred to the Drafting
Committee.
38. He himself favoured the retention of the words
"the number and" in article 3 and the deletion of para-
graph 3 of article 6. The reason why those words had been
put in square brackets was that the Drafting Committee
had not wished to prejudge the Commission's decision.

39. The CHAIRMAN, speaking as a member of the
Commission, pointed out that Mr. Ushakov's new sug-
gestion ran counter to the trend of earlier discussions on
the article. The Commission had shown a desire not to
place undue restriction on the sovereignty of the sending
State, but that would be the result if the provision called
for agreement between the sending State and the receiving
State. Perhaps the difficulty could be mitigated to some
extent if the last phrase was altered to read: "after having
informed the receiving State of its size and the persons
it intends to appoint".

40. Mr. YASSEEN thought that the French text should
read "de Veffectif de la mission et de Videntite des per-
sonnes..."'.

41. Mr. USHAKOV pointed out that Mr. Ago was
opposed to the use of the word "effectif", although it
was used in both the Vienna Conventions.

42. THE CHAIRMAN suggested that, as opinion was
divided on the retention of article 6, paragraph 3, the
Commission should provisionally approve article 3 as
it stood and request the Drafting Committee to consider
the minor changes suggested during the debate.

It was so agreed.6

ARTICLE 4 (Persons declared non grata or not acceptable)
[12]7.

43. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 4:

" 1 . The receiving State may, at any time and
without having to explain its decision, notify the
sending State that [any representative or any member
of the diplomatic staff of the special mission] is persona
non grata or that any other member of the staff of the
mission is not acceptable. In any such case, the sending
State shall, as appropriate, either recall the person
concerned or terminate his functions with the mission.
A person may be declared non grata or not acceptable
before arriving in the territory of the receiving State.

"2. If the sending State refuses or fails within a
reasonable period to carry out its obligations under

6 For resumption of discussion and adoption of article 3, see
931st meeting, paras. 106-117.

7 For earlier discussion, see 926th meeting, paras. 67 and 68.
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paragraph 1 of this article, the receiving State may
refuse to recognize the person concerned as a member
of the special mission."

44. No change had been made in the article, but he
proposed that the phrase "any representative or any
member of the diplomatic staif of the special mission"
should be amended to read "any representative of the
sending State in the special mission or any member of
its diplomatic staff," which was the wording the Com-
mission had agreed on for article 14.8

45. The CHAIRMAN suggested that article 4, as
amended, should be approved.

It was so agreed.9

ARTICLE 5 (Sending of the same special mission to two
or more States) [4]

ARTICLE 5 bis (Sending of a joint special mission by two
or more States) [5]

ARTICLE 5 ter (Sending of special missions by two or
more States in order to deal with a question of common
interest) [6]

46. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following texts for articles 5, 5 bis and 5 ter:10

Article 5
" Sending of the same special mission

to two or more States"

[4]

"A State may send the same special mission to two
or more States after having consulted all of them
beforehand. Any of those States may refuse to receive
the special mission."

Article 5 bis [5]
"Sending of a joint special mission by two or more States"

"Two or more States may send a joint special
mission to another State unless that State, which shall
be consulted beforehand, objects thereto."

Article 5 ter [6]
"Sending of special missions by two or more States in
order to deal with a question of common interest"

"Two or more States may each send a special mission
at the same time to another State in order to deal,
with the agreement of all of them, with a question of
common interest."

47. Those three articles remained unchanged.

48. The CHAIRMAN, speaking as a member of the
Commission, observed that it was perhaps not quite
clear from the second sentence of article 5 whether refusal
by one State to receive the special mission would affect
that State only.

49. Mr. BARTOS, Special Rapporteur, said he thought
it was correct to say that any State could refuse to receive

the special mission; those which did not refuse would
still be able to receive the special mission—a situation
which, incidentally, was mentioned in the commentary.

50. The CHAIRMAN suggested that the Commission
should approve articles 5, 5 bis and 5 ter.

It was so agreed}1

ARTICLE 6 (Composition of the special mission)[9]12

51. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 6:

" L A special mission consists of one or more repre-
sentatives of the sending State from among whom the
sending State may appoint a head. It may also include
diplomatic staff, administrative and technical staff and
service staff.

"2. Members of a permanent diplomatic mission
accredited to the receiving State may be included in
the composition of the special mission while retaining
their functions in the permanent diplomatic mission.

"[3. In the absence of an express agreement on the
question, the receiving State may require that the size
of a special mission be kept within limits considered
by it to be reasonable and normal, having regard to
circumstances and to the tasks and the needs of the
special mission.]"

52. The article remained unchanged, except that the first
word of paragraph 1 had been altered from "The" to
" A " in the English text only.

53. The CHAIRMAN suggested that article 6 should be
approved.

It was so agreed.13

ARTICLE 7 (Authority to act on behalf of the special
mission) [14]14

54. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 7:

" 1. The head of the special mission or, if the sending
State has not appointed a head, one of the represen-
tatives of the sending State designated by the latter,
is authorized to act on behalf of the special mission
and to address communications to the receiving State.
The receiving State shall address communications con-
cerning the special mission to the head of the mission,
or, if there is none, to the representative referred to
above, either directly or through the permanent diplo-
matic mission.

" 2. A member of the special mission may be autho-
rized by the sending State, by the head of the special
mission or, if there is none, by the representative
referred to in paragraph 1 above, either to substitute
for the head of the special mission or for the aforesaid

8 See 929th meeting, para. 49.
8 For adoption of article 4, see 931st meeting, paras. 118 and 119.

10 For earlier discussion of articles 5, 5 bis and 5 ter, see 926th
meeting, paras. 69-73.

11 For adoption of these articles, see 931st meeting, paras. 121,
122 and 123 respectively.

12 For earlier discussion, see 926th meeting, paras. 74-98.
13 For resumption of discussion, see 931st meeting, paras. 124-139.
14 For earlier discussion, see 927th meeting, paras. 1-14.
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representative, or to perform particular acts on behalf
of the mission."

55. The article remained unchanged, except that the
words "either directly or through the permanent diplo-
matic mission" had been added at the end of paragraph 1.

56. Personally, he rather doubted whether the words
"a member" should be used at the beginning of para-
graph 2, since, in his opinion, only a representative of
the sending State could be authorized to substitute for
the head of the mission.

57. Mr. BARTOS, Special Rapporteur, said that, on the
contrary, paragraph 2 in his view covered all the members
of the special mission, including administrative, technical
and other staff. The case contemplated could arise when
the head of the mission and his deputies were absent, or
when it was necessary to perform some particular act
which a head of mission or other person of high rank did
not wish to perform. The sending State had full latitude
in that respect.

58. The CHAIRMAN suggested that the Commission
should approve article 7.

It was so agreed.15

ARTICLE 8 (Notification) [II]16

59. Mr. USTOR Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 8:

" 1. The Ministry of Foreign Affairs of the receiving
State, or such other organ as may have been agreed on,
shall be notified of:

"(a) The composition of the special mission and
any subsequent changes;

"(b) The arrival and final departure of members of
the mission and the termination of their functions with
the mission;

"(c) The arrival and final departure of any person
accompanying a member of the mission;

"(d) The engagement and discharge of persons resid-
ing in the receiving State as members of the mission
or as persons in private service;

"(e) The designation of the head of the special
mission or, if there is none, of the representative referred
to in paragraph 1 of article 7, and of any substitute
for them;

"( / ) The address and the location of the premises
occupied by the special mission.

"2. Whenever possible, notification of arrival and
final departure must be given in advance."

60. The article remained unchanged except for the
addition of a new sub-paragraph ( / ) in paragraph 1.

61. Mr. BARTOS, Special Rapporteur, referring to the
differences of opinion among governments and members
of the Commission on that point, said that the words
"detailed description of the premises" and "identification

16 For resumption of discussion and adoption of article 7, see
932nd meeting, paras. 22-24.

16 For earlier discussion, see 927th meeting, paras. 15-33.

of the premises" had been suggested, but the Drafting
Committee had finally adopted the phrase "the address
and the location of the premises".

62. Mr. USHAKOV said he thought that the Drafting
Committee should reconsider the use of the word
"location", which was not entirely satisfactory.

63. Mr. KEARNEY said that the English text had
been left deliberately vague so that the provision could
be applied to the many different circumstances that
could arise. Perhaps the word " the" before "premises"
might be replaced by the word "any", in order to cover,
for instance, the case of the residence of members of the
mission, if such premises were to be granted inviolability
under the convention.

64. Mr. EUSTATHIADES said that the Commission
should either delete the word "location", which in his
opinion added nothing to "address" or, if a description
was wanted, replace it by the term "description". In the
latter case, he proposed that the wording should be "the
address and description of the premises".

65. The CHAIRMAN, speaking as a member of the
Commission, observed that "address" and "location" in
fact had the same meaning.

66. Mr. YASSEEN thought that it would be sufficient
to say "the address of the premises".

67. Mr. BARTOS, Special Rapporteur, pointed out that
the premises might be in a large sixty-storey building, in
which case the address alone would be insufficient.

68. Mr. YASSEEN proposed the words "the detailed
address of the premises".

69. The CHAIRMAN and Mr. USTOR suggested that
the words "as may have been agreed on" in the intro-
ductory part of paragraph 1 should be replaced by " as
may be agreed", in order to conform with article 41 of
the Vienna Convention on Diplomatic Relations.

70. Mr. EUSTATHIADES inquired whether article 8
should not also include temporary departures of members
of the special mission.

71. Mr. BARTOS, Special Rapporteur, said that in
practice such departures were frequent and seldom raised
any problems. He had in fact referred to the matter in
his first draft, but on reflection he thought it better not
to make the obligation to notify too burdensome.

72. The CHAIRMAN, speaking as a member of the
Commission, said that, since members of permanent
missions were not obliged under the Vienna Conventions
to notify the receiving State of their temporary departure,
it was hardly necessary to introduce such a provision for
temporary missions.

73. Mr. BARTOS, Special Rapporteur, added that as a
general rule visas were granted to members of special
missions; moreover, in the few countries where visas were
still required, they were valid for several entries and exits.
In any case the members of those missions were not
asked to give an account of their comings and goings.
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74. The CHAIRMAN suggested that article 8 should be
approved, subject to minor drafting amendments.

It was so agreed}1

ARTICLE 9 (Rules concerning precedence) [16]18

75. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 9:

" 1 . Where two or more special missions meet on
the territory of the receiving State, precedence among
the missions shall be determined, in the absence of a
special agreement, according to the alphabetical order
of the names of the States used by the protocol of the
receiving State.

"2. Precedence between the members of the same
special mission shall be notified to the appropriate
organs of the receiving State.

" 3 . Precedence among two or more special missions
which meet on a ceremonial or formal occasion shall
be governed by the protocol in force in the receiving
State."

76. The Drafting Committee had not made any changes
in the text referred to it by the Commission. Paragraph 3
dealt with the question of precedence among special
ceremonial and formal missions; in consequence of its
inclusion in article 9, the former article 10 had been deleted.

77. Speaking as a member of the Commission, he pro-
posed that in paragraph 2 the word "organs" should be
replaced by the word "organ".

78. Mr. BARTOS, Special Rapporteur, accepted that
amendment.

79. Mr. AGO observed that the article did not state
any rule of precedence for the nevertheless very important
case in which special missions met on the territory of a
third State that was not participating in the negotiations.
That gap should be filled.

80. Mr. BARTOS, Special Rapporteur, said that the
draft established a balance between the sending and the
receiving State. The case of special missions which met
on the territory of a third State was dealt with in a sepa-
rate article, article 16, which authorized the third State
to impose conditions, and to assume the rights and obli-
gations of a receiving State only to the extent that it so
indicated. He would prefer not to change the system and
to leave the third State its freedom of action.

81. Mr. AGO agreed that article 16 laid down a wise
rule on the privileges and immunities to be granted to
special missions in that case. Nevertheless, the great lati-
tude left to the third State was less justified where prece-
dence was concerned; it would be strange if the third
State could impose whatever rule of precedence it wished
on the special missions. He therefore proposed that the
first phrase of paragraph 1 be amended to read: " Where
two or more special missions meet on the territory of

17 For resumption of discussion and adoption of article 8, see
932nd meeting, paras. 25-61. See also paragraph 103 below.

18 For earlier discussion, see 927th meeting, paras. 34-43.

the receiving State or of a third State" and that the words
"the receiving State" be replaced throughout the article
by the words "the State on whose territory the special
missions meet".

82. Mr. USHAKOV said he was not sure that the amend-
ment proposed by Mr. Ago was acceptable, for questions
of precedence between special missions in the case under
consideration depended on the States that were nego-
tiating rather than on the third State.

83. Mr. YASSEEN thought that the question of the
precedence of special missions meeting on the territory
of a third State had two aspectsJJn the case of activities
or ceremonies in which the receiving State took part, it
would be normal for the protocol of that State to apply,
but where activities were confined to the special missions,
there would be no reason to impose on them an order of
precedence dictated by the protocol of the third State, for
example, French alphabetical order for special missions
of Arab States meeting in Geneva.

84. The CHAIRMAN explained that there would be
no question of imposing any rule on the States concerned;
it was always open to them to agree on the rules of
protocol they found convenient. The intention was simply
to lay down a rule that would apply in the absence of
agreement between the interested parties. For the pur-
poses of such a rule, it was convenient to refer to a neutral
order of precedence, namely, that of the third State which
acted as host.

85. Mr. KEARNEY said that if the special missions
were accompanied by protocol officers, those officers
would certainly be able to solve any problems of prece-
dence that might arise. If there were no protocol officers,
it was unlikely that questions of precedence would be
raised.

86. Mr. AGO pointed out that in the example given by
Mr. Yasseen, the special missions would use the same
language, so that the order of precedence should be fairly
easy to determine; but that was an exceptional case. If
the special missions did not use the same language, it
would be rendering them a service to suggest the alpha-
betical order used in the protocol of the receiving State.

87. Mr. YASSEEN said there was much in what Mr.
Ago said.

88. Mr. BARTOS, Special Rapporteur, said he wished
to stress that article 9 laid down a residuary rule, from
which the States concerned could always depart by
special agreement.

89. Mr. YASSEEN thought that in the French text of
paragraph 3, the expression "manifestation protocolaire"
was not very felicitous.

90. After a brief discussion, Mr. AGO proposed that
in the French text of paragraph 3 the following wording
should be used:"...^«z se rencontrent pour une ceremonie
ou pour une occasion solennelle..."'.

91. The CHAIRMAN said that, if there were no
further comments, he would assume that the Commission
agreed in principle to approve article 9, with Mr. Ago's
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amendment inserting a reference to the case in which a
third State acted as host, and his rewording of the French
text of paragraph 3.

It was so agreed.19

ARTICLE 11 (Commencement of the functions of a special
mission) [13]20

92. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 11:

" 1 . The functions of a special mission shall com-
mence as soon as the mission enters into official contact
with the Ministry of Foreign Affairs of the receiving
State or with another organ of the receiving State as
may have been agreed on.

"2. The commencement of the functions of a special
mission shall not depend upon presentation by the
permanent diplomatic mission of the sending State or
upon the submission of letters of credence or full
powers."

93. In accordance with a suggestion made during the
927th meeting, the words "or with another appropriate
organ designated by the receiving State" at the end of
paragraph 1 had been replaced by the words "or with
another organ of the receiving State as may have been
agreed on".

94. Speaking as a member of the Commission, he
proposed that those words be amended to read: "or
with such other organ of the receiving State as may be
agreed". That change would bring the article into line
with the wording already approved for article 8 and also
with that used in article 10 of the Vienna Convention
on Diplomatic Relations.

95. Mr. AGO supported Mr. Ustor's proposal. The
French text should read: "ou avec tel autre organe dont
il aura ete eonvenu".

96. Mr. EUSTATHIADES proposed that the word
"other" be deleted. Under some constitutions a ministry
was not regarded as an "organ"; only a minister could
be so regarded. That question did not arise in connexion
with article 10 of the Vienna Convention, the wording
of which was: "The Ministry of Foreign Affairs of the
receiving State, or such other ministry as may be agreed".

97. Mr. USHAKOV supported that proposal.

98. Mr. USTOR said that the Drafting Committee had
unanimously adopted the term "organ" in article 8. The
use of that term was intended to cover organs of the
receiving State other than ministries. It was advisable to
use the same wording in article 11 as in article 8.

99. Mr. AGO said that the Drafting Committee had
considered various expressions such as "authority",
"department" and "body", but had finally chosen the
term "organ", which had become part of legal language.

100. Mr. BARTOS, Special Rapporteur, observed that
the proposal by Mr. Eustathiades to delete the word
"other" would not alter the meaning of the sentence in
any way, but would have the merit of preventing any
dispute of a theoretical or constitutional nature.

101. The CHAIRMAN said that, in English usage, it
would be quite proper to refer to the Ministry of Foreign
Affairs or "such other organ of the receiving State":
that Ministry was certainly an organ of the receiving
State.

102. If there were no further comments, he would
assume that the Commission agreed to approve article 11
with the amendment proposed by Mr. Ustor, but without
the word "other", in order to take into account the
objection raised by Mr. Eustathiades; the concluding
words of paragraph 1 would then read "or with such
organ of the receiving State as may be agreed".

It was so agreed.21

ARTICLE 8 (Notification) [11] (resumed)

103. The CHAIRMAN said that, as a result of the change
made in article 11, it was necessary to delete the word
"other" from paragraph 1 of article 8.22 If there were no
objections, he would assume the Commission agreed to
make that change.

It was so agreed.

DRAFT ARTICLES PROPOSED BY THE
DRAFTING COMMITTEE ON FIRST READING

(resumed from the previous meeting)

ARTICLE 16 (Activities of special missions in the territory
of a third State) [18]23

104. Mr. BARTOS, Special Rapporteur, said that he
and Mr. Ushakov were thinking of submitting to the
Drafting Committee a new provision, to be added to
article 16, in order to supplement paragraph 3 of that
article and make it clear that the sending States had
certain obligations towards the third State concerning
information and notification. Even if the third State did
not assume all the rights and obligations of a receiving
State, it should be informed of certain facts.

105. Mr. USHAKOV said that all the articles would
have to be reviewed at a later stage to determine what
were the rights and obligations of a receiving State that
could devolve on the third State under the terms of
article 16. For example, could the third State declare a
person non grata ?

106. The CHAIRMAN noted that Mr. Bartos and Mr.
Ushakov might later propose an addition to paragraph 3
of article 16. Meanwhile, he invited the Commission to
consider that article, for which the Drafting Committee
proposed the following text:

19 For resumption of discussion and adopt ion of article 9, see
932nd meeting, paras . 62-65.

20 Fo r earlier discussion, see 927th meeting, paras . 45-55.

21 For resumption of discussion and adopt ion of article 11, see
932nd meeting, paras . 66-70.

22 See paragraph 59 above.
23 For earlier discussion, see 908th meeting, paras. 38-76, and

909th meeting, paras . 3-26.
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" 1 . Special missions from two or more States may
meet on the territory of a third State only after obtain-
ing the express consent of that State, which retains the
right to withdraw it.

"2. In giving its consent, the third State in question
may impose conditions which shall be observed by the
sending States.

" 3 . The third State shall assume in respect of the
sending States the rights and obligations of a receiving
State only to the extent that it so indicates."

107. Mr. USHAKOV questioned whether it was accurate
to use the term " sending States " for States whose special
missions met on the territory of a third State.

108. The CHAIRMAN, speaking as a member of the
Commission, proposed the deletion of the words "in
question" in paragraph 2.

109. Mr. EUSTATHIADES supported that proposal;
in paragraph 3, the expression used was simply "the
third State". The words "in question" were therefore
superfluous.

110. Mr. BARTOS, Special Rapporteur, accepted that
proposal.

111. Mr. AGO said that he also accepted that change.

112. The CHAIRMAN said that, if there were no objec-
tion, he would assume that the Commission agreed to
approve article 16 in principle, with the deletion of the
words "in question".

It was so agreed.2*

ARTICLE 17 (General facilities) [22]25

113. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 17:

"The receiving State shall accord to the special mis-
sion the facilities required for the performance of its
functions, having regard to the nature and task of the
special mission."

114. The Drafting Committee had made only one
change: it had replaced the words "full facilities" by "the
facilities required".

115. The CHAIRMAN said that, if there were no com-
ments, he would assume that the Commission agreed to
approve article 17 in principle.

It was so agreed.26

ARTICLE 18 (Accommodation of the special mission and
its members) [23]27

116. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
that article 18 be redrafted to read:

24 For resumption of discussion and adoption of article 16, see
933rd meeting, paras. 87-89.

25 For earlier discussion, see 912th meeting, paras. 45-74, and
913th meeting, paras. 1-40.

26 For adoption of article 17, see 936th meeting, para. 9.
27 For earlier discussion, see 913th meeting, paras. 41-78.

"The receiving State shall assist the special mission
if it so requests in obtaining the necessary premises
and suitable accommodation for its members".

117. A number of changes had been made in the original
text. The Drafting Committee had introduced the words
"if it so requests" and had replaced the words "appro-
priate premises" by "the necessary premises". It had also
deleted the concluding words of the original text: "and,
if necessary, ensure that such premises and accom-
modation are at their disposal".

118. Mr. CASTR£N asked if any substantive amend-
ment to the article had been made by deleting the words
"and staif" after the words "for its members".

119. Mr. BARTOS", Special Rapporteur, replied that
in the new terminology adopted by the Drafting Com-
mittee the expression "members of the special mission"
included the representatives and the staff of the mission.
That terminology was based on the Vienna Convention
on Diplomatic Relations. Hence it would only be neces-
sary to mention the staff if a particular category was
meant, for example, the diplomatic staff.

120. The CHAIRMAN proposed two drafting changes
to bring the English text into line with the French: first,
a comma should be introduced after "the special mission"
and another comma after "if it so requests"; secondly,
the words "in obtaining the necessary premises and suit-
able accommodation" should be replaced by "inprocuring
the necessary premises and in obtaining suitable accom-
modation".
121. If there were no objection, he would assume that
the Commission agreed to approve article 18 in principle,
with those drafting changes.

It was so agreed.2*

The meeting rose at 1 p.m.

28 For adoption of article 18, see 936th meeting, para. 10.

931st MEETING

Friday, 30 June 1967, at 10.5 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Eustathiades, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Ramangasoavina, Mr. Tabibi, Mr.
Tammes, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(continued)

1. The CHAIRMAN invitde the Commission to con-
sider articles proposed by the Drafting Committee on
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first reading and called upon the Acting Chairman of
the Drafting Committee to introduce the texts.

ARTICLE 19 (Inviolability of the premises) [25]l

2. Mr. USTOR, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 19:

" 1 . The premises of the special mission shall be inviol-
able. The agents of the receiving State may not enter
the premises of the special mission, except with the
consent of the head of the special mission or, if appro-
priate, of the head of the permanent diplomatic
mission of the sending State accredited to the receiving
State.

"2. The receiving State is under a special duty to
take all appropriate steps to protect the premises of
the special mission against any intrusion or damage
and to prevent any disturbance of the peace of the
mission or impairment of its dignity.

"3. The premises of the special mission, their fur-
nishings, other property used in the operation of the
special mission and its means of transport shall be
immune from search, requisition, attachment or exe-
cution. "

3. He pointed out that at Mr. Kearney's request, a
footnote had been added to the Drafting Committee's
text stating that, during the discussion in the Commission,
some members had favoured the addition of the following
sentence: "Such consent may be assumed in case of fire
or other disaster requiring prompt protective action."

4. Mr. KEARNEY said that the footnote should be
considered when the article was put to the vote.

5. Mr. BARTOS, Special Rapporteur, said he did not
think that the Commission should linger over article 19,
as it had already been discussed at length. The views
expressed by the minority would be set out in his
report.

6. The CHAIRMAN pointed out that, as a result of the
minor amendments made in the article, it was now practi-
cally identical with the corresponding provision—ar-
ticle 22—of the Vienna Convention on Diplomatic Re-
lations. He suggested that the Commission should approve
the text in principle.

It was so agreed.2

ARTICLE 39 (Transit through the territory of a third
State) [43]3

7. Mr. USTOR, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 39:

" 1 . If a representative of the sending State in a
special mission or a member of its diplomatic staff
1 For earlier discussion, see 913th meeting, paras. 79-90, and

914th meeting, paras. 3-63.
2 For resumption of discussion and adoption of article 19, see

936th meeting, paras. 11-21.
3 For earlier discussion, see 909th meeting, paras. 27-87.

passes through or is in the territory of a third State,
while proceeding to take up his functions or returning
to the sending State, the third State shall accord him
inviolability and such other immunities as may be
required to ensure his transit or return. The same shall
apply in the case of any members of his family enjoying
privileges or immunities who are accompanying the
person referred to in this paragraph, or travelling sepa-
rately to join him or to return to their country.

"2. In circumstances similar to those specified in
paragraph 1 of this article, third States shall not hinder
the transit of members of the administrative and
technical or service staff of the special mission, and of
members of their families, through their territories.

"3. Third States shall accord to official correspon-
dence and other official communications in transit,
including messages in code or cipher, the same freedom
and protection as is accorded by the receiving State.
Subject to the provisions of paragraph 4, they shall
accord to the couriers and bags of the special mission
in transit the same inviolability and protection as the
receiving State is bound to accord.

"4. The third State shall be bound to comply with
the obligations mentioned in the foregoing three para-
graphs only if it has been informed in advance, either
in the visa application or by notification, of the transit
of the special mission, and has raised no objection to it.

" 5. The obligation of third States under paragraphs 1,
2 and 3 of this article shall also apply to the persons
mentioned respectively in these paragraphs, and to the
official communications and bags of the special mission,
when the use of the territory of the third State is due
to force majeure."

8. The Special Rapporteur would inform the Com-
mission of the changes that had been made.

9. Mr. BARTOS, Special Rapporteur, said that except
for the addition of paragraph 4, article 39 reproduced,
mutatis mutandis, the provisions of article 40 of the
Vienna Convention on Diplomatic Relations. The addi-
tional paragraph was intended to specify the manner in
which a third State had to be informed in advance of the
special mission's transit through its territory and provided
for the possibility of that State's raising an objection to
such transit.

10. The CHAIRMAN pointed out that paragraph 4
had already been considered by the Commission. The
text was practically identical with the one previously con-
sidered, except for the deletion of the words " subject to
the provisions of paragraph 4" from paragraph 1.

11. Mr. USHAKOV suggested that the words "of
persons belonging to the special mission" should be sub-
stituted for the words "of the special mission" in para-
graph 4. The adoption of his suggestion would make the
text of paragraph 4 more uniform, as there was a reference
in the French version to the "obligations a regard des
personnes mentionnees dans les trois paragraphes prece-
dents", whereas further on the phrase used was "transit
de la mission speciale", which was, in his view, too
abstract.
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12. The CHAIRMAN drew attention to a discrepancy
between the English and French texts of paragraph 4,
the English text of which referred only to the obligations
mentioned in the foregoing paragraphs, whereas the
French text referred to the obligations in respect of the
persons mentioned in those paragraphs.

13. Mr. BARTOS\ Special Rapporteur, said he saw no
objection to accepting Mr. Ushakov's proposal.

14. Mr. CASTREN proposed the wording "de leur
transit" for the French text.

15. The CHAIRMAN pointed out that some difficulty
might arise in connexion with paragraph 3, which related
not only to the transit of persons, but also to that of
correspondence and other official communications.

16. Mr. KEARNEY said he thought that the reference
to the transit of the special mission had been deliberately
included in paragraph 4 so as to ensure that the third
State extended transit facilities to individuals in their
capacity of members of the special mission. If reference
was made to persons, the text should make it clear that
that was their capacity.

17. Mr. BARTOS, Special Rapporteur, thought that
the Commission might ask the Drafting Committee to
re-examine the text of article 39 with particular reference
to paragraph 4.

18. The CHAIRMAN suggested that the Commission
should refer the point raised to the Drafting Committee
and should approve the article in principle.

// was so agreed*

ARTICLE 40 bis (Non-discrimination) [50]5

19. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Committee proposed the fol-
lowing text for article 40 bis:

" 1. In the application of the provisions of the present
articles, no discrimination shall be made as between
States.

"2. However, discrimination shall not be regarded
as taking place:

"(a) Where the receiving State applies any of the
provisions of the present articles restrictively because
of a restrictive application of that provision to its
special mission in the sending State;

"(£) Where by custom or agreement States extend
to each other more favourable treatment than is
required by the provisions of the present articles;

"(c) Where States agree among themselves to reduce
reciprocally the extent of the facilities, privileges and
immunities for their special missions, although such
a limitation does not exist with regard to other States."

20. Paragraphs 1 and 2 of the article corresponded to the
Special Rapporteur's original text. The Drafting Com-
mittee had deleted the words "in general or for particular
categories of their special missions" in paragraph 2 (r) and

the whole of paragraph 3, in view of the Commission's
decision not to distinguish between different categories
of special missions.

21. The CHAIRMAN suggested that article 40 bis
should be approved in principle.

It was so agreed.6

ARTICLE 20 (Inviolability of archives and documents) [26]7

22. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Committee proposed the fol-
lowing text for article 20:

"The archives and documents of the special mission
shall be inviolable at any time and wherever they may
be."

23. The text was identical with that already considered
by the Commission and was taken from the corresponding
provision (article 24) of the Vienna Convention.

24. The CHAIRMAN suggested that the Commission
should approve article 20 in principle.

// was so agreed.8

ARTICLE 21 (Freedom of movement) [27]9

25. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Committee proposed the fol-
lowing text for article 21:

" Subject to its laws and regulations concerning zones
entry into which is prohibited or regulated for reasons
of national security, the receiving State shall ensure to
all members of the special mission freedom of move-
ment and travel on its territory to the extent that this
is necessary for the performance of the functions of
the special mission."

26. The article remained unchanged except that the
words "unless otherwise agreed" had been deleted, because
the Committee had thought it undesirable to lay special
emphasis on the possibility of other procedures.

27. The CHAIRMAN suggested that the Commission
should approve article 21 in principle.

It was so agreed.10

ARTICLE 22 (Freedom of communication) [28]11

28. Mr. USTOR, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 22:

" 1. The receiving State shall permit and protect free
communication on the part of the special mission for
all official purposes. In communicating with the Govern-
ment, the diplomatic missions, the consular posts and
other special missions of the sending State, or with

4 For resumption of discussion and adoption of article 39, see
933rd meeting, paras. 103-106.

5 For earlier discussion, see 910th meeting, paras. 1-59.

6 For adoption of article 40 bis, see 937th meeting, para. 5.
7 For earlier discussion, see 915th meeting, paras. 1-6.
8 For adoption of article 20, see 935th meeting, para. 40.
9 For earlier discussion, see 915th meeting, paras. 8-35.
10 For resumption of discussion and adoption of article 21, see

935th meeting, para. 41.
11 For earlier discussion, see 915th meeting, paras. 36-59.
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sections of the same mission, wherever situated, the
special mission may employ all appropriate means,
including couriers and messages in code or cipher. How-
ever, the special mission may install and use a wireless
transmitter only with the consent of the receiving State.

"2. The official correspondence of the special mission
shall be inviolable. Official correspondence means all
correspondence relating to the special mission and its
functions.

" 3. The bag of the special mission shall not be opened
or detained.

"4. The packages constituting the bag of the special
mission must bear visible external marks of their
character and may contain only documents or articles
intended for the official use of the special mission.

" 5. The courier of the special mission, who shall be
provided with an official document indicating his status
and the number of packages constituting the bag, shall
be protected by the receiving State in the performance
of his functions. He shall enjoy personal inviolability
and shall not be liable to any form of arrest or detention.

"6. The sending State or the special mission may
designate couriers ad hoc of the special mission. In
such cases the provisions of paragraph 5 of this article
shall also apply, except that the immunities therein
mentioned shall cease to apply when the courier ad hoc
has delivered to the consignee the special mission's
bag in his charge.

" 7. The bag of the special mission may be entrusted
to the captain of a ship or of a commercial aircraft
scheduled to land at an authorized port of entry. He
shall be provided with an official document indicating
the number of packages constituting the bag, but he
shall not be considered to be a courier of the special
mission. By arrangement with the appropriate author-
ities, the special mission may send one of its members
to take possession of the bag directly and freely from
the captain of the ship or of the aircraft."

29. The only paragraph that had been changed was
paragraph 1, the Drafting Committee having amplified
the second sentence to cover all the necessary channels of
communication.

30. The CHAIRMAN, speaking as a member of the
Commission, inquired whether it was appropriate to refer
to diplomatic missions in the plural in paragraph 1.

31. Mr. BARTOS", Special Rapporteur, replied that the
expression "the diplomatic missions" had been used in
the plural because the special mission might have to
communicate not only with the permanent diplomatic
mission accredited to the receiving State but also with
permanent diplomatic missions situated in the territory
of neighbouring States.

32. Mr. EUSTATHIADES thought that the definition
of the expression "official correspondence" in paragraph 2
might perhaps be better placed in the definitions article.

33. Mr. BARTOS, Special Rapporteur, observed that
the official correspondence mentioned in that paragraph
was the official correspondence sent or received by the
special mission, not the official correspondence of the

sending State and its various organs. In the Vienna Con-
vention on Diplomatic Relations, the definition of official
correspondence was similarly given in the text of article 27,
not in article 1—the definitions article.

34. Mr. RAMANGASOAVINA suggested that para-
graph 2 might be drafted in a single sentence, reading:
"The official correspondence of the special mission, which
includes all correspondence relating to the special mission
and its functions, shall be inviolable."

35. The CHAIRMAN said that, in view of the obvious
analogy with the corresponding provision, article 27, of
the Vienna Convention and of the fact that the Vienna
Convention did not place the provision in its article on
definitions, it would be better not to make any changes.

36. Mr. BARTOS, Special Rapporteur, read out ar-
ticle 27, paragraph 2, of the Vienna Convention on Diplo-
matic Relations, the text of which was identical with that
of article 22, paragraph 2, of the draft articles on special
missions. The Commissions had reproduced from the
Vienna Conventions those provisions which were applic-
able to special missions; it had not thought it proper to
make drafting changes, even where it considered that the
style was unsatisfactory.

37. Mr. KEARNEY suggested that the term "diplo-
matic missions" in paragraph 1 should be qualified by the
adjective "permanent". Since the phrase "the other mis-
sions" in article 27, paragraph 1 of the Vienna Convention
mainly referred to permanent diplomatic missions, there
was no reason why the Commission should not use a
term which would clarify the text of the article under
consideration.

38. Mr. BARTOS, Special Rapporteur, said he did not
think that the Commission should insert the qualifying
adjective "permanent" before "diplomatic missions",
for, although there were permanent diplomatic missions
which were specialized missions, there were also special
diplomatic missions which were not permanent.

39. Mr. EUSTATHIADES observed, in support of the
Special Rapporteur's remark, that a diplomatic mission
sent by one State to another State to which it accorded ate
facto recognition was not a permanent diplomatic mission.

40. The CHAIRMAN suggested that article 22 should
be approved in principle, but that the text should be
referred back to the Drafting Committee for rewording
in the light of the debate.

// was so agreed}1

ARTICLE 23 (Exemption of the special mission from tax-
ation) [24]13

41. Mr. USTOR, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 23:

" 1 . The Sending State and the members of the
special mission acting on its behalf shall be exempt

12 For resumption of discussion and adoption of article 22, see
935th meeting, paras. 42-52.

13 For earlier discussion, see 915th meeting, paras. 60-85.
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from all national, regional or municipal dues and taxes
in respect of the premises of the special mission, other
than such as represent payment for specific services
rendered.

"2. The exemption from taxation referred to in this
article shall not apply to such dues and taxes payable
under the law of the receiving State by persons con-
tracting with the sending State or with a member of
the special mission."

42. The title of the article did not indicate the important
fact that the exemption in question related solely to the
premises of the special mission. The words "acting on
its behalf" had been inserted after "members of the
special mission" in paragraph 1.

43. Mr. BARTOS, Special Rapporteur, said he wished
to explain that, having regard to cases where, for example,
a mission was not authorized to conclude a treaty or
where such authorization was given to a person acting on
its behalf, the Drafting Committee had thought if prefer-
able to adopt the expression "agissant pour le compte de
la mission" instead of " agissant au nom de la mission" in
the French version of the text.

44. Mr. USHAKOV said he wished to revert to an
objection he had already put forward in the Drafting
Committee. In this opinion, the provision was too broad
if it was applicable to all members acting on behalf of
the special mission. Article 23 of the Vienna Convention
on Diplomatic Relations granted exemption from taxation
only to the sending State and the head of the mission.

45. Mr. USTOR said he did not think that the insertion
of the words "acting on its behalf" made any real change
in the meaning of the article. The purpose of the phrase
was to specify the persons on whom the receiving State
could levy taxes in respect of the mission's premises had
no provision been made for exemption: it was scarcely
conceivable that any and every member of the special
mission would be liable for such taxes. In any event, the
article must exempt all members of the mission from
taxation in respect of the premises, while, under article 23
of the Vienna Convention, only the head of the mission
was regarded as being liable for such taxation.

46. Mr. BARTOS, Special Rapporteur, agreed with Mr.
Ustor. The word "head" had been included in the earlier
text, but, having regard to the fact that, as emphasized in
draft article 7, missions did not necessarily have a head,
the Commission had substituted the expression now under
consideration. It would be equally possible to say: "the
sending State and the member of the special mission
authorized to act on the mission's behalf".

47. It should also be borne in mind that the article did
not deal with personal privileges, but with privileges in
respect of the premises of the special mission, and that
the legal transactions in question related to such matters
as purchases, sales and leases. In any event, the meaning
of article 23 was identical with that of article 23 of the
Vienna Convention on Diplomatic Relations.

48. Mr. EUSTATHIADES suggested the wording: "the
sending State and the persons referred to in article 7",
since the provision was strictly applicable to them alone.

49. Mr. BARTOS, Special Rapporteur, said that he
accepted the proposal of Mr. Eustathiades and suggested
that it should read: "the sending State and the member
of the special mission referred to in article 7", or, even
better, "the member of the special mission authorized
under article 7 to act on behalf of the mission".

50. Mr. USTOR said it was important to prevent any
misinterpretation of the text by national fiscal authorities,
which might construe it to mean that members of a special
mission acting on behalf of the sending State under
article 7 were immune from taxation in respect of the
premises of the mission, while the other members were
not. It was essential to retain the idea that no member of
the special mission was liable to taxes in respect of the
premises.

51. Mr. CASTRfiN said that if Mr. Eustathiades's pro-
posal was accepted the latter part of paragraph 2 would
also have to be amended.

52. Mr. TABIBI pointed out that paragraph 2 might be
interpreted as contradicting the exception provided for
in the last phrase of paragraph 1.

53. The CHAIRMAN said that the same difficulty had
arisen in connexion with the Vienna Convention and
had been discussed in the Commission. The general con-
clusion had been that, although the problem dealt with
in paragraph 2 played an unimportant part in the law
of many countries, it was a matter of concern to some
others. The wording of article 23 of the Vienna Convention
had therefore been followed.

54. Mr. EUSTATHIADES observed that paragraph 1
in the English text ended with the words "specific services
rendered" and in the French text with "services parti-
culiers rendus". It might perhaps be better to refer to
"services spe'eiaux", the term used in various other
contexts, for instance in connexion with river com-
missions.

55. The CHAIRMAN pointed out that, in the English
text, the word "its" in the phrase "acting on its behalf"
might relate either to the sending State or to the special
mission. He suggested that the Drafting Committee
should be asked to consider modifying the text in that
respect and also to examine the suggestion by Mr. Eusta-
thiades; on that understanding the Commission might
approve article 23 in principle.

It was so agreed.1*

ARTICLE 24 (Personal inviolability) [29]15

56. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Committee proposed the follow-
ing wording for article 24:

"The person of the representatives of the sending
State in the special mission and of the members of its
diplomatic staff shall be inviolable. They shall not be
liable to any form of arrest or detention. The receiving

14 For resumption of discussion and adoption of article 23, see
935th meeting, paras. 53-55.

15 For earlier discussion, see 916th meeting, paras. 1-60.
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State shall treat them with due respect and shall take
all appropriate steps to prevent any attack on their
person, freedom or dignity."

57. The text remained unchanged, except for the sub-
stitution of the phrase "of the representatives of the
sending State in the special mission and of the members
of its diplomatic staff" for "of the head and members
of the special mission and of the members of its diplo-
matic staff". The text was practically identical with the
corresponding provision (article 29) of the Vienna Con-
vention.

58. The CHAIRMAN suggested that the Commission
should approve article 24.

It was so agreed.16

ARTICLE 25 (Inviolability of the private accommodation)
[30]17

59. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Committee proposed the follow-
ing text for article 25:

" 1 . The private accommodation of the represen-
tatives of the sending State in the special mission and
of the members of its diplomatic staff shall enjoy the
same inviolability and protection as the premises of
the special mission.

" 2. Their papers, correspondence and, subject to the
proviso in article 26, paragraph 4, their property shall
likewise enjoy inviolability."

60. The text largely corresponded to the Special Rap-
porteur's original proposal and to article 30 of the Vienna
Convention, except that the word "accommodation" was
used instead of "residence". Paragraph 2 had been ampli-
fied by a reference to article 26, paragraph 4, which
provided for exceptions from immunity in respect of
matters in which measures of execution could be taken.

61. Mr. BARTOS, Special Rapporteur, said that a slight
change had been made in paragraph 2, the possessive
adjective "their" having been substituted for the definite
articles before "documents", "correspondence", and
"property". It had been decided to retain the word
"biens" in the French text, as it was entirely appropriate
in that context.

62. The CHAIRMAN pointed out that the English text
of the proviso in paragraph 2 departed from the wording
of article 30, paragraph 2, of the Vienna Convention, the
corresponding phrase of which read "except as provided
in paragraph 3 of article 31". The difficulty lay in the
fact that the provision of article 26, paragraph 4, of the
draft was itself expressed negatively; it would be better
to follow the wording of the Vienna Convention.

63. He suggested that the Commission should approve
article 25 in principle.

It was so agreed.18

DRAFT ARTICLES PROPOSED BY THE
DRAFTING COMMITTEE ON SECOND READING

(continued)

ARTICLE 12 (End of the functions of a special mission)
[20]19

64. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 12:

" 1 . The functions of a special mission shall come
to an end, inter alia, upon:

"(a) The agreement of the States concerned;
"(b) The completion of the task of the special

mission;
"(c) The expiry of the duration assigned for the

special mission, unless it is explicitly extended;
"(</) Notification by the sending State that it is

terminating or recalling the special mission;
"(e) Notification by the receiving State that it

considers the special mission terminated.
" 2. The severance of diplomatic or consular relations

between the sending State and the receiving State shall
not of itself have the effect of terminating special
missions existing at the time of such severance."

65. In paragraph 1 (a), the Drafting Committee had
deleted the word "mutual", which had appeared before
"agreement" in the previous version of the article.

66. In paragraph 2, the Drafting Committee had replaced
the word "automatically" by "of itself". It had also
replaced the words " existing at the time of the severance
of relations" by "existing at the time of such severance".

67. The CHAIRMAN said that, in the absence of any
objection, he would assume that the Commission approv-
ed article 12.

It was so agreed.20

ARTICLE 13 (Seat of the special mission) [17]21

68. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 13:

" 1 . A special mission shall have its seat in the
locality agreed upon by the States concerned.

"2. In the absence of agreement, the special mission
shall have its seat in the locality where the Ministry of
Foreign Affairs of the receiving State is situated.

" 3 . If the special mission's functions are performed
in different localities, the special mission may have
more than one seat; one of such seats may be chosen
as its principal seat."

69. In paragraphs 1 and 2 of the English texf the words
"at the place" appearing in the earlier text had been
replaced by "in the locality". In paragraph 3, the reference
to the special mission's functions involving travel or
being performed by different sections or groups had been

16 For adoption of article 24, see 935th meeting, para. 56.
17 For earlier discussion, see 916th meeting, paras. 61-97.
18 For resumption of discussion and adoption of article 25, see

935th meeting, paras. 57-59.

19 For earlier discussion, see 929th meeting, paras. 2-20.
20 For adoption of article 12, see 936th meeting, para. 2.
21 For earlier discussion, see 929th meeting, paras. 21-35.
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dropped and had been replaced by a reference to those
functions being "performed in different localities". That
wording would cover all possible situations.

70. The CHAIRMAN suggested the deletion of the
word "upon" from the English text of paragraph 1.

71. Mr. KEARNEY supported that proposal.

72. Mr. EUSTATHIADES said he was doubtful about
the use of the word "localite" in the French text.

73. The CHAIRMAN pointed out that the Drafting
Committee had not altered the French text; it had only
replaced the word "place" in the English text by the
broader and more suitable term "locality".

74. Mr. EUSTATHIADES urged that the more appro-
priate term "ville" should be used in the French text.
In the extremely rare event of the Ministry of Foreign
Affairs not being in a town or city, any difficulty that
might arise could be solved by means of an agreement
between the two States concerned.

75. Mr. USHAKOV said that the Drafting Committee
had discussed the problem of the use of the word " localite"
in the French text, but had preferred to retain it because
it was the term used in article 12 of the 1961 Vienna
Convention on Diplomatic Relations.

76. The CHAIRMAN pointed out that the word
"localities" was used in the English text of the 1961
Vienna Convention.
77. If there were no further comments, he would assume
that the Commission approved article 13, subject to the
deletion of the word "upon" from paragraph 1.

It was so agreed.22

ARTICLE 14 (Nationality of the members of the special
mission) [10]23

78. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Committee proposed the follow-
ing text for article 14:

" 1 . The representatives of the sending State in the
special mission and members of its diplomatic staff
should in principle be of the nationality of the sending
State.

"2. Nationals of the receiving State may not be
appointed to a special mission except with the consent
of that State, which may be withdrawn at any time.

"3. The receiving State may reserve the right pro-
vided for in paragraph 2 with regard to the nationals
of a third State who are not also nationals of the sending
State."

79. In paragraph 1, the opening words had been brought
into line with the terminology used in other articles of
the draft.

80. Mr. EUSTATHIADES questioned the adequacy of
the expression "may reserve" in paragraph 3. That

expression seemed to suggest that, in order to make use
of the right set forth in paragraph 3, the State concerned
would have to make an express reservation to the future
convention. The real intention of paragraph 3 was to
state the right of the receiving State to make use, with
regard to the nationals of a third State, of the faculty set
forth in paragraph 2.

81. Mr. USHAKOV pointed out that the wording of
paragraph 3 had been taken from article 8, paragraph 3,
of the Vienna Convention on Diplomatic Relations.

82. The CHAIRMAN said that the expression "may
reserve" was admittedly not very satisfactory because of
the technical meaning of the term "reservation". There
was, of course, no intention of referring to a reservation
in that sense; paragraph 3 simply meant that the receiving
State could invoke the right provided for in paragraph 2
with regard to the nationals of a third State. It was, how-
ever, undesirable to depart from the language already
used in the 1961 Vienna Convention.

83. Mr. BARTOS, Special Rapporteur, said he recog-
nized that the expression "may reserve the right" was
perhaps not very satisfactory, but it had a very precise
meaning: whereas the receiving State had an absolute
right of refusal with respect to the persons referred to in
paragraph 2, the analogous right relating to the persons
referred to in paragraph 3 could not be exercised unless
the receiving State declared that it wished to exercise it.
That meaning had been clearly specified at the 1961
Vienna Conference, and the same expression was to be
found in article 22, paragraph 3, of the Vienna Convention
on Consular Relations.

84. The CHAIRMAN said that, in the absence of any
objection, he would assume that the Commission approv-
ed article 14.

It was so agreed.2*

DRAFT ARTICLES PROPOSED BY THE
DRAFTING COMMITTEE ON THIRD READING

85. The CHAIRMAN invited the Commission to
consider articles adopted by the Drafting Committee on
third reading. In accordance with its usual practice, the
Commission would vote on those articles, subject to
any drafting changes that might be necessitated by the
Commission's decisions on other articles.

ARTICLE 1 (Sending of special missions) [2]25

86. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 1:

"A State may, for the performance of a specific task,
send a [temporary] special mission to another State
with the consent of the latter."

87. The article now consisted of only one paragraph, the
former paragraphs 2 and 3 having become article 1 bis.

22 F o r resumption of discussion and adopt ion of article 13, see
936th meeting, pa ras . 3-6.

23 F o r earlier discussion, see 929th meeting, paras . 36-50.

24 F o r adopt ion of article 14, see 936th meeting, pa ras . 7 and 8.
25 F o r earlier discussion, see 930th meeting, pa ras . 2-16.
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88. The only remaining question was whether the word
"temporary" should be retained or deleted and a decision
on it could be postponed until the Commission had
adopted the article on definitions.

89. Mr. EUSTATHIADES said his recollection was that
no imperative reason for retaining the word "temporary"
had been brought out during the previous discussion of
the matter.

90. Mr. USTOR said he fully realized that all the special
missions covered by the draft articles were temporary in
character. That fact would have to be stated somewhere
in the draft articles, but it was necessary to find the
most suitable wording for that purpose.

91. The CHAIRMAN said that the matter depended on
the definition of "special mission". It was of course
necessary to emphasize the temporary character of special
missions, but if the definition of a special mission left no
room for doubt on that point, it would be inelegant to
repeat the adjective "temporary" in article 1, bearing
in mind that the title of the draft convention would be
"Convention on special missions" and not "Convention
on temporary special missions".

92. Once a special mission was defined as being of a
temporary character, it was clear that, for purposes of the
draft articles, the term "special mission" always referred
to missions of a temporary character. It would therefore
be appropriate simply to refer to "special missions"
throughout the text.

93. He therefore suggested that the Commission should
adopt article 1, reserving a decision on the use of the
word "temporary" until after it had considered the defi-
nition of "special mission".

94. Mr. AGO said that he supported the Chairman. The
main purpose of the article was to stress the fact that a
special mission could be sent only with the consent of
the receiving State, not to emphasize the temporary
character of a special mission. If its temporary character
was brought out in the definition of "special mission",
there was no need to mention the point again in article 1.

95. Mr. BARTOS, Special Rapporteur, said that, in his
view, it was essential to draw attention in some part of
the draft to the temporary character of special missions.
Article 1 might be put to the vote without the word
"temporary", on the understanding that there would be
a reference to the temporary character of special missions
in the definition of "special mission".

96. Mr. EUSTATHIADES said he agreed with the Chair-
man. As the draft was to be entitled "special missions",
it would be odd to qualify the reference to "a special
mission" in article 1 with the word "temporary". If the
temporary character of special missions was not ulti-
mately mentioned in the definition, the word "temporary"
could be restored in article 1, but in that case it should be
included in the part of the article between commas, which
would then read "for the performance of a specific and
temporary task".

97. The CHAIRMAN put article 1 to the vote, without
the adjective "temporary", on the understanding that

that characteristic of special missions would be mentioned
in the definition of the term "special mission".

Article 1 was adopted unanimously.

ARTICLE 1 bis. (Non-existence of diplomatic or consular
relations and non-recognition) (new article) [7]

98. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following title and text for article 1 bis:

"Non-existence of diplomatic or consular relations and
non-recognition "

" 1. The existence of diplomatic or consular relations
is not necessary for the sending or reception of a special
mission.

"2. A State may send a special mission to a State,
or receive one from a State, which it does not recognize."

99. Article 1 bis consisted of the two paragraphs detached
from article 1 and would probably be placed elsewhere
in the draft.

100. The CHAIRMAN said that he too considered that
the article should be placed later in the draft.

Article 1 bis was adopted unanimously.

ARTICLE 2 (Field of activity of a special mission) [3]26

101. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 2:

"The field of activity of a special mission shall be
determined by the mutual consent of the sending and
receiving State."

102. The Drafting Committee had made no change in
the French text.

103. The CHAIRMAN explained that the English text
of article 2 had been improved: the word "specified" had
been replaced by "determined" and the adjective "mu-
tual" had been inserted before "consent".

104. Mr. TAMMES said that, in voting for article 2,
he wished to make a reservation regarding the decision
which would be ultimately taken on the crucial articles
" Y " and "Z" .

105. The CHAIRMAN explained that article 2 could be
adopted at that stage, although it might be affected by
other articles to be adopted later.

Article 2 was adopted unanimously.

ARTICLE 3 (Appointment of the members of the special
mission) [8]27

106. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 3:

"Subject to the provisions of articles..., the sending
State may freely appoint the members of the special

26 F o r earlier discussion, see 930th meet ing , p a r a s . 17-25.
27 F o r earlier discussion, see 930th meet ing, p a r a s . 26-42.
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mission after having informed the receiving State of
its size and of the persons it intends to appoint."

107. At the final stage, the numbers of the articles
referred to in the initial proviso would have to be inserted.
108. In accordance with a suggestion by the Chairman,
the Drafting Committee had added the reference to the
size of the mission, which would make it possible to omit
paragraph 3 of article 6.

109. Mr. CASTANEDA said that he would abstain in
the vote on the article because, in his view, it should
contain an express reference to the receiving State's right
to refuse to accept a given person as a member of the
special mission without having to explain its decision.

110. Mr. AGO inquired whether it would satisfy Mr.
Castaneda if there were a reference in the commentary to
the fact that the purpose of requiring the sending State
to submit the information was to enable the receiving
State to object, if it wished, to certain persons whom
it was intended to appoint.

111. Mr. YASSEEN said that he had raised the same
question during the earlier discussion, but he was sure
that the real purpose of the article was to enable the
receiving State to make comments which would have to
be taken into account by the sending State. Where special
missions were concerned, it was entirely a question of
agreement between the parties: if one State did not accept
what the other State proposed, there would be no special
mission.

112. Mr. USHAKOV said that he, too, thought that
Mr. Castaneda's idea was implied in the text of article 3.
He agreed that the idea should be mentioned in the com-
mentary.

113. Mr. EUSTATHIADES said it seemed to him that
the words "the persons it intends to appoint" and the
proximity of article 4, under which the receiving State
was given an opportunity to declare a person non grata
or not acceptable, made the text of article 3 sufficiently
clear. He would have no objection to the precise meaning
of the article being brought out in the commentary.

114. Mr. AGO said that the reaction of the receiving
State to the list of names communicated to it under
article 3 was a different matter from the much more
formal procedure provided for in article 4. The whole
purpose of the information required under article 3 was
to provide for the possibility of an arrangement which
would make it unnecessary to resort later to the procedure
laid down in article 4.

115. Mr. CASTANEDA said he shared the view that
the situation contemplated in article 4 was altogether
different from the one he had mentioned in connexion
with article 3. It was better that the receiving State should
be able to object to only one person, as a result of the
information provided under the article, instead of being
compelled to object to the special mission as a whole.
It was true, however, that the idea to which he had referred
was implied in the article and he would not therefore
press the point, on the understanding that it would be
mentioned in the commentary.

116. Mr. BARTOS" said that he too considered that
Mr. Castafleda's idea was implied in the article and could
be developed in the commentary. But it was important not
to confuse the provisions of articles 3 and 4. Under
article 3, prior information was required which would
enable the receiving State to make its comments in
advance, whereas the procedure provided for in article 4
had to be used by the receiving State after the members
of the special mission had been appointed. It had to be
remembered that the two articles would be further apart
in the final text of the draft.

117. The CHAIRMAN put article 3 to the vote, on the
understanding that the purpose of the article, namely,
to enable the receiving State to raise objections in con-
nection with the information communicated to it by the
sending State, would be explained in the commentary.

Article 3 was adopted unanimously.28

ARTICLE 4 (Persons declared non grata or not acceptable)
[12]29

118. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 4:

" 1. The receiving State may, at any time and without
having to explain its decision, notify the sending State
that any representative of the sending State in the
special mission or any member of its diplomatic staff
is persona non grata or that any other member of the
staff of the mission is not acceptable. In any such case,
the sending State shall, as appropriate, either recall
the person concerned or terminate his functions with
the mission. A person may be declared non grata or
not acceptable before arriving in the territory of the
receiving State.

"2. If the sending State refuses or fails within a
reasonable period to carry out its obligations under
paragraph 1 of this article, the receiving State may
refuse to recognize the person concerned as a member
of the special mission."

119. The article was based on the corresponding article
of the Vienna Convention on Diplomatic Relations and
had already been fully discussed.

Article 4 was adopted unanimously.

ARTICLE 5 (Sending of the same special mission to two
or more States) [4]30

120. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 5:

"A State may send the same special mission to two
or more States after having consulted all of them
beforehand. Any of those States may refuse to receive
that special mission."

28 See 941st meeting, pa ras . 1 and 2.
29 F o r earlier discussion, see 930th meeting, paras. 43-45.
80 F o r earlier discussion of articles 5. 5 bis and 5 ter, see 930th

meeting, paras . 46-50.
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121. As in the case of articles 5 bis and 5 ter, no further
change had been made in article 5, which reflected the
Commission's views.

Article 5 was adopted unanimously.

ARTICLE 5 bis (Sending of a joint special mission by two
or more States) [5]31

122. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 5 bis:

"Two or more States may send a joint special mission
to another State unless that State, which shall be
consulted beforehand, objects thereto."

Article 5 bis was adopted unanimously.

ARTICLE 5 ter (Sending of special missions by two or
more States in order to deal with a question of com-
mon interest) [6]32

123. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 5 ter:

"Two or more States may each send a special mission
at the same time to another State in order to deal,
with the agreement of all of them, with a question of
common interest."

Article 5 ter was adopted unanimously.

ARTICLE 6 (Composition of the special mission) [9]33

124. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 6:

" 1. A special mission consists of one or more repre-
sentatives of the sending State from among whom the
sending State may appoint a head. It may also include
diplomatic staff, administrative and technical staff and
service staff.

"2. Members of a permanent diplomatic mission
accredited to the receiving State may be included in
the composition of the special mission while retaining
their functions in the permanent diplomatic mission."

125. The terminology used in the article to designate the
different categories of persons forming a special mission
had been brought into line with that used in the other
articles.

126. Paragraph 3 of the original text34 had been omitted,
as the size of the special mission was now mentioned in
article 3 as one of the matters on which it was necessary
to inform the receiving State in advance. After considering
the matter at length, the Drafting Committee had come
to the conclusion that the addition of those words to
article 3 made paragraph 3 of article 6 superfluous. If it
were decided to restore that paragraph, the text adopted
for article 3 would have to be changed.

31 See footnote 30.
82 See footnote 30.
83 Fo r earlier discussion, see 930th meeting, paras . 51-53.
34 See 904th meeting, para . 15.

127. Mr. CASTRfiN said he did not think that the
alteration made in article 3 justified the omission of para-
graph 3 of article 6. As the Special Rapporteur and several
members of the Commission had pointed out, the situation
might change during the time the special mission was
carrying out its task and it might become necessary to
reduce the mission's size. He therefore proposed that
paragraph 3 should be restored.

128. Mr. EUSTATHIADES supported Mr. Castr&i's
proposal.

129. The CHAIRMAN put to the vote the proposal to
restore paragraph 3.

The proposal was rejected by 6 votes to 2, with 5 absten-
tions.

130. The CHAIRMAN invited the Commission to con-
sider the text of article 6 as submitted by the Drafting
Committee.

131. Mr. EUSTATHIADES said that he doubted
whether the adjective "permanent" in paragraph 2 was
really necessary.

132. Mr. BARTOS, Special Rapporteur, said that the
mission referred to in paragraph 2 was the diplomatic
mission accredited to the receiving State. The adjective
"permanent" was absolutely necessary in order to dis-
tinguish that mission from the other diplomatic missions
of the sending State, namely, a mission to an international
organization or a permanent specialized mission, which
was also a diplomatic mission.

133. Mr. YASSEEN said that in his view the passage
could only refer to the diplomatic mission accredited to
the receiving State, and it therefore made little difference
whether the word "permanent" was deleted or left where
it was.

134. Mr. EUSTATHIADES said he fully understood
that the word "permanent" had been included in order
to distinguish the mission in question from the special
mission, which was essentially temporary. But would
paragraph 2 as at present worded apply to the members
of a diplomatic mission sent to a State which had only
been accorded de facto recognition ? Some writers held
that a diplomatic mission of that type was temporary and
subject to recall so that it could not be regarded as a
permanent diplomatic mission.

135. Mr. BARTOS, Special Rapporteur, replying to
Mr. Eustathiades, said that in such a case there were no
diplomatic relations in the true sense; missions sent to a
State which had been accorded de facto recognition were
not accredited to that State within the meaning of the
Vienna Convention. Consequently, the omission of the
word "permanent" would in no way make it possible to
apply the provisions of paragraph 2 to the members of
such a mission. His own view was that the adjective
"permanent" should be retained; the expression
"permanent diplomatic mission" was in common use.
Moreover, there might be other specialized diplomatic
missions which were not permanent diplomatic missions
accredited in accordance with the Vienna Convention.
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136. Mr. KEARNEY said that a great many special
missions were diplomatic in character. Since such missions
were essentially temporary, it was appropriate for para-
graph 2 of article 6 to describe the diplomatic mission
accredited to the receiving State as the "permanent
diplomatic mission".

137. Mr. USTOR explained that the purpose of para-
graph 2 was not merely to state that members of the
permanent diplomatic mission could be included in the
composition of the special mission; it was intended to
make it clear that if such persons were included in the
composition of the special mission, they would retain
their status as members of the permanent diplomatic
mission. It would not rule out the inclusion in the special
mission of members of another mission.

138. Mr. AGO said that, after thinking the matter over,
he wondered whether it would not be necessary to specify
in the last half of the sentence that the persons in question
retained their status, in other words their privileges and
immunities as diplomats, rather than their "functions"
in the permanent diplomatic mission. He proposed that
the article should be referred to the Drafting Committee
for consideration of that particular point.

139. The CHAIRMAN said that, in the absence of any
objection, he would assume that the Commission approved
Mr. Ago's proposal that article 6 should be referred back
to the Drafting Committee for the submission of a final
text, bearing in mind the Commission's decision not to
include paragraph 3.

It was so agreed.35

The meeting rose at 1.5 p.m.

86 For resumption of discussion and adoption of article 6, see
933rd meeting, paras. 84-86.

932nd MEETING

Tuesday, 4 July 1967, at 10.5 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kear-
ney, Mr. Nagendra Singh, Mr. Ramangasoavina, Mr.
Tabibi, Mr. Tammes, Mr. Ushakov, Mr. Ustor, Mr.
Yasseen.

Also present: Mr. Rizvi, Observer for the Asian-African
Legal Consultative Committee.

Co-operation with Other Bodies

(resumed from the 911th meeting)

[Item 5 of the agenda]

1. The CHAIRMAN invited Mr. Rizvi, the observer
for the Asian-African Legal Consultative Committee, to
address the Commission.

2. Mr. RIZVI (Observer for the Asian-African Legal
Consultative Committee) expressed the regret of the
Chief Justice of Thailand, the President of the Asian-
African Legal Consultative Committee for 1967, at his
inability to attend the Commission's session because of
unavoidable engagements in his Court. At the President's
request, and with the agreement of the Government of
Pakistan, he himself had the honour to represent the
Committee.
3. He had been much impressed by the work of the
International Law Commission in devising ways and
means of promoting world peace and understanding. All
the subjects on the Commission's agenda had one common
factor—the desire to establish fellowship among different
States in accordance with the principle of living honour-
ably and letting others live honourably.
4. The subject of special missions could be traced back
to the earliest days of known history. Permanent diplo-
matic missions constituted a stage in the evolution of
that ancient institution. However, the powers of such
missions were not sufficiently broad to cover the very
wide range of questions arising in the relations between
States; hence the need to evolve a legal system placing
temporary special missions on an international basis.
The Commission was engaged at the current session in
formulating just such a system, which would prove a
very useful means of promoting world fellowship. The
Asian and African countries would derive particular
benefit from that system, because most of them could
not afford to maintain permanent missions in a large
number of countries and had to deal with their problems
through the machinery of special missions. He therefore
wished to express the gratitude of his Committee for the
work the Commission had done on the topic.
5. He would like to suggest to the Commission that
the definition of "special mission" should be wide enough
to include the members of an arbitral tribunal or the
mediators who might be appointed by different countries
to settle outstanding disputes or bring about a compromise.
6. The sphere of activity of the Asian-African Legal
Consultative Committee was very similar to that of the
Commission. At its tenth session at Bangkok in 1966,
the Committee had adopted a final draft on the rights
of refugees, including the right of asylum, the right to
compensation and the right of repatriation. The Commit-
tee had been greatly assisted in its work by the advice
and guidance given on a number of intricate questions
by Mr. Yasseen, the representative of the Commission.

7. In view of the importance of its work, the Commit-
tee's membership would probably be enlarged in the
near future. The subjects before it included the law of
treaties; in 1966, it had appointed a special rapporteur
for that subject and his report would be considered at
the Committee's next session early in 1968. On the
instructions of the Government of Pakistan, he himself
had requested the Committee to include in its agenda
the important question of the use of river waters on a
territorial basis.
8. The Secretary of the Committee had already sent the
Commission an invitation to participate in its next session.
Since that session would be held at Karachi, he wished
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to add his own personal invitation to the Commission.
In view of the importance of the subjects to be discussed
and the Committee's earnest desire to benefit from the
Commission's guidance, he very much hoped that the
invitation would be accepted.

9. Mr. YASSEEN said that he first wished to thank
the President, Secretary, and all members of the Asian-
African Legal Consultative Committee for their warm
welcome and to express his appreciation of the generous
hospitality extended by the Government of Thailand.
10. He also wished to lay particular stress on the impor-
tance of contacts with that Committee, which manifestly
wished to co-operate with the Commission. Under ar-
ticle 3 (a) of its statutes, one of the Committee's purposes
was to examine "questions that are under consideration
by the International Law Commission, and to arrange for
the views of the Committee to be placed before the said
Commission". Furthermore, at its fifth session at Ran-
goon, the Committee had decided to add to that article
the words: "to consider the reports of the Commission
and to make recommendations thereon to the Govern-
ments of the participating countries".

11. One of the items on the agenda of the Bangkok
session had been the consideration of the reports of the
International Law Commission on the work of its seven-
teenth and eighteenth sessions and matters arising out of
the Commission's work. The Committee had given
special attention to the question of the attitude of Govern-
ments towards the draft convention on the law of treaties,
a question on which he himself had been asked to speak.
After stressing the importance of co-operation by regional
organizations with the Commission, he had requested the
Committee to make a thorough study of the articles of
the draft convention and to inform the Governments of
all participating countries of its opinion, in order to
facilitate the work of the plenipotentiary conference
which the General Assembly of the United Nations had
decided to convene. Having regard to the importance of
the task incumbent upon it, the Committee had decided
to appoint a special rapporteur for the subject: he was
to examine the draft convention from the Asian-African
viewpoint and to consult the Governments of the parti-
cipating countries with a view to reaching conclusions that
would reflect the attitude of the African and Asian States.
12. He (Mr. Yasseen) would be submitting to the Com-
mission a detailed report on the work of the eighth session
of the Asian-African Legal Consultative Committee.1

13. Mr. TABIBI said that the Commission had developed
the sound tradition of maintaining close contact and
co-operation with regional bodies. Those relations were
particularly important in the case of the Asian-African
Legal Consultative Committee in view of the influence
exerted by the new nations of Asia and Africa on the
formulation of the new principles of the law of nations.
14. The Committee, which had originally been an Asian
body, and had subsequently extended its activities to
Africa, was doing extremely useful work. Its members
were outstanding jurists occupying such posts as Chief

Subsequently issued as document A/CN.4/197.

Justice or Minister of Justice in their respective countries;
its recommendations therefore enjoyed the full support
of the Governments concerned. For that reason, he
thought that the Commission should carefully examine
the Committee's past reports, especially in connexion
with the agenda item "Organization of future work."
15. He also wished to pay a tribute to the outstanding
work of the Committee's secretariat and to urge that, in
addition to the exchange of observers, the International
Law Commission and the Asian-African Legal Consul-
tative Committee should co-operate more closely through
their secretariats, in particular through the exchange of
documents.

16. Mr. NAGENDRA SINGH said he whole-heartedly
supported the remarks of Mr. Yasseen and Mr. Tabibi,
particularly with regard to the position and importance
of the Asian-African Legal Consultative Committee. He
fully agreed that the Commission should maintain the
closest possible relationship with that regional body.

17. The CHAIRMAN thanked the observer for the
Asian-African Legal Consultative Committee for his
statement and for his invitation to the Commission to
send an observer to the Committee's next session at
Karachi.
18. The Commission desired to associate itself with the
thanks just expressed by Mr. Yasseen for the hospitality
extended to him as the Commission's representative
during the Committee's tenth session at Bangkok.
19. The Commission also endorsed Mr. Yasseen's
remarks on the particular importance of its contacts
with the Committee as part of its continuing co-operation
with all regional bodies concerned with the codification
of international law. The Asian-African Legal Consul-
tative Committee was required by its statute to examine
the Commission's reports and to make recommendations
thereon to the Governments of member countries. It was
therefore essential that there should be the fullest under-
standing between the two bodies with regard to the Com-
mission's work.
20. In conclusion, he stressed the value which the Com-
mission attached to the presence at its sessions of observers
from the regional bodies dealing with the codification
of international law. The necessarily short statements
made by those observers in the Commission were sup-
plemented by all the information obtained by its members
in informal contacts outside the Commission's meetings.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE
DRAFTING COMMITTEE ON THIRD READING

(resumed from the previous meeting)

21. The CHAIRMAN invited the Commission to
resume consideration of the draft articles adopted by the
Drafting Committee on third reading.
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ARTICLE 7 (Authority to act on behalf of the special
mission) [14]2

22. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 7:

" 1. The head of the special mission or, if the sending
State has not appointed a head, one of the represen-
tatives of the sending State designated by the latter, is
authorized to act on behalf of the special mission and
to address communications to the receiving State. The
receiving State shall address communications concerning
the special mission to the head of the mission or, if
there is none, to the representative referred to above,
either directly or through the permanent diplomatic
mission.

"2. A member of the special mission may be autho-
rized by the sending State, by the head of the special
mission or, if there is none, by the representative
referred to in paragraph 1 above, either to substitute
for the head of the special mission or for the aforesaid
representative, or to perform particular acts on behalf
of the mission."

23. Mr. BARTOS, Special Rapporteur, said that the
words "or, if the sending State has not appointed a head,
one of the representatives of the sending State designated
by the latter" had been inserted in paragraph 1 to show
that the sending State was not obliged to appoint a head
of mission.

24. Mr. USHAKOV said that the phrase "or through
the permanent diplomatic mission" had been added at
the end of paragraph 1 on the Chairman's suggestion.

Article 7 was adopted unanimously.

ARTICLE 8 (Notification) [II]3

25. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 8:

" 1. The Ministry of Foreign Affairs of the receiving
State, or such other organ as may be agreed, shall be
notified of:

"(a) The composition of the special mission and
any subsequent changes;

"(£) The arrival and final departure of members of
the mission and the termination of their functions with
the mission;

"(c) The arrival and final departure of any person
accompanying a member of the mission;

"(d) The engagement and discharge of persons
residing in the receiving State as members of the
mission or as persons in private service;

"(e) The designation of the head of the special
mission or, if there is none, of the representative referred
to in paragraph 1 of article 7, and of any substitute for
them;

"(/) The address of the premises occupied by the
special mission and any necessary information con-
cerning them.

2 For earlier discussion, see 930th meeting, paras. 54-58.
3 For earlier discussion see 930th meeting, paras. 59-74.

"2. Whenever possible, notification of arrival and
final departure must be given in advance."

26. The Drafting Committee had thought it best to set
out in a single article all the matters on which the receiving
State had to be notified. That was the reason for the
addition of sub-paragraph (/), dealing with the premises,
as the end of paragraph 1.

27. Mr. USTOR pointed out that the form of words
used in the introductory phrase of paragraph 1: "The
Ministry of Foreign Affairs of the receiving State, or
such other organ as may be agreed..." differed from that
used in paragraph 1 of article 11 to convey the same idea.

28. The CHAIRMAN, speaking as a member of the
Commission, proposed that that opening sentence should
be amended to read: "The Ministry of Foreign Affairs
or such other organ of the receiving State as may
be agreed...".
29. If the Commission adopted that proposal, he would
suggest at a later stage that identical wording should be
used in paragraph 1 of article 11.

30. Mr. KEARNEY said that the purpose of para-
graph 1 (/) was to enable the receiving State to discharge
its responsibilities connected, in particular, with inviol-
ability. Since under article 25 the receiving State was
responsible for ensuring the inviolability of the private
accommodation of the representatives of the sending
State in the special mission and of the members of its
diplomatic staff, it seemed desirable that paragraph 1 (/)
should also stipulate the need to notify the address of
such private accommodation.

31. Mr. BARTOS, Special Rapporteur, explained that,
in the Drafting Committee's opinion, it would be going
too far to require notification of all changes of address of
members of a special mission, who often stayed at a hotel.
In any event, as the members of the mission had to
respect the regulations in force in the receiving State, they
would fill up a police registration form on their arrival
at a hotel if the regulations in force so required.

32. Mr. USHAKOV said he agreed with Mr. Kearney
that the private accommodation of the members of a
special mission should be protected. He doubted, how-
ever, whether it was really necessary to require that the
addresses of all members of the mission should be notified
to the organ concerned. The Vienna Convention on
Diplomatic Relations included no such requirement. In his
opinion, the phrase "and any necessary information"
was therefore sufficient.

33. Mr. KEARNEY pointed out that the system of
filling in police registration forms did not exist in many
countries, of which the United States was one.
34. He did not feel very strongly about his suggestion,
but thought that unless provision was made for notifi-
cation of private addresses, it would be impossible to
rule out a breach of the inviolability of a hotel room
occupied by a representative of the sending State or a
member of the diplomatic staff of the special mission.

35. The CHAIRMAN, speaking as a member of the
Commission, said that he found the words "any necessary
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information concerning them" rather obscure. If those
words were to be retained, the commentary would have
to make it clear whether the information was required
for purposes of identification or for purposes of protection.

36. Mr. BARTOS, Special Rapporteur, said that various
expressions had been proposed, such as "description"
and "identification of the premises". The Drafting Com-
mittee had ultimately decided in favour of the wording
"any necessary information".

37. Mr. CASTRfiN said that although the wording of
sub-paragraph (/) was admittedly somewhat vague, in
the light of the explanations just given he thought it
could be accepted as it stood.

38. Mr. KEARNEY agreed with the Chairman's
criticism of the vagueness of the words " and any neces-
sary information concerning them". He suggested that
they should be replaced by the phrase "and any additional
information necessary to identify them", which was more
precise.

39. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, supported that suggestion.

40. Mr. BARTOS, Special Rapporteur, said that he too
accepted it.

41. Mr. USHAKOV said that he was not in favour of
the proposed amendment, as it would be preferable to
leave the two States completely free to settle the point
between themselves. There would be no objection, how-
ever, to explaining in the commentary that the expression
" any necessary information concerning them" meant the
information necessary for identifying the premises.

42. Mr. USTOR suggested that if the adjective "full"
or "detailed" was inserted before the word "address",
the final phrase might be dispensed with.

43. Mr. YASSEEN said it seemed to him that the word
"address" was enough in itself, since it normally included
all the information necessary to ensure that a communica-
tion reached the person for whom it was intended. There
was no reason, however, why the expression "full address"
should not be used.

44. Mr. RAMANGASOAVINA said that he was in
favour of leaving sub-paragraph (/) as it was. The Drafting
Committee had chosen the expression "any necessary
information concerning them " after considerable thought
and it was deliberately very broad; in some cases, it might
be necessary to give information going beyond mere
identification.

45. Mr. NAGENDRA SINGH supported Mr. Kear-
ney's suggestion; the present wording of the second part
of paragraph 1 (/) was very vague.

46. The CHAIRMAN, speaking as a member of the
Commission, said that since paragraph 1 (/) was intended
to create a legal obligation connected with inviolability,
it was necessary to clarify the purpose of the provision.
He suggested, therefore, that the end of paragraph 1 (/)
should be reworded as follows: "and any additional

information that may be necessary to indentify them".
That wording would make it clear that the address of the
premises would normally suffice but that, if any additional
information proved to be necessary, it must be supplied.

47. Mr. EUSTATHIADES said that, during the previous
discussion of the point, the consensus of opinion in the
Commission had been that the notification concerning the
special mission's premises should give all the necessary
details for their precise identification: floor, staircase
number, number of rooms and so forth.

48. Mr. BARTOS, Special Rapporteur, said that the
information to be given to the receiving State was not
merely a postal address but the precise place where the
premises occupied by the special mission were situated.

49. Mr. AGO said that the use of the word "address"
perhaps gave rise to some difficulty; it was not merely a
question of an address in the sense of the place to which
mail might be sent, but of information identifying the
premises actually occupied by the special mission. It
might perhaps be desirable to substitute "the situation"
for "the address".

50. Mr. EUSTATHIADES, supported by Mr. YAS-
SEEN, suggested the use of the word "site".

51. Mr. RAMANGASOAVINA said that he preferred
the word "situation", but could accept the word "site".

52. Mr. USHAKOV said that he preferred the word
"site".

53. Mr. NAGENDRA SINGH said that the word
"address" was sufficiently precise to cover all that was
required.

54. Mr. KEARNEY agreed; the proposed alternative
wording seemed unnecessarily complicated.

55. The CHAIRMAN, speaking as a member of the
Commission, said that the word "address" would be
adequate if paragraph 1 (/) were limited to the opening
clause; if, however, the concluding phrase were to be
retained, it would be desirable to replace the word
"address" by "site". He therefore proposed that para-
graph 1 (/) should be reworded to read: "The site of the
premises occupied by the special mission and any infor-
mation that may be necessary to identify them".

56. Mr. USTOR pointed out that the expression "the
premises occupied by the special mission" was used for
the first time in article 8. In all other articles, the expression
"the premises of the special mission" was used. He there-
fore proposed that the latter expression should be adopted
for paragraph 1 (/) of article 8.

57. Mr. AGO said that there was a difference in that
respect between permanent diplomatic missions and
special missions. It was logical to speak of the mission's
premises in referring to permanent diplomatic missions,
but he would have preferred to use the expression "pre-
mises occupied by the special mission" throughout in
referring to special missions. The important point, of
course, was to use the same term in all the articles.
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58. Mr. BARTOS, Special Rapporteur, agreed with
Mr. Ago. The expression "premises occupied by the
special mission" denoted an actual situation; it also
gave some indication of the time involved: the reference
was to the premises during the period of their occupation
by the special mission.

59. Mr. USTOR pointed out that since a special mission
was by definition temporary, its premises would neces-
sarily also be temporary. There was no need to stress
that temporary character by using the words "occupied
by". He therefore urged that the expression "the premises
of the special mission" should be used in paragraph 1 (/).

60. The CHAIRMAN suggested that it should be left
to the Drafting Committee to choose one of the two
expressions—"premises of the special mission" and
"premises occupied by the special mission"—and use it
throughout the draft articles in the interests of consistency.

The Chairman's suggestion was adopted unanimously.

61. The CHAIRMAN invited the Commission to vote
on article 8 with the amendments he had proposed to
the opening sentence of paragraph 1 and to the text of
paragraph 1 (/).

Article 8 was adopted unanimously with those two
amendments.

ARTICLE 9 (Rules concerning precedence) [16]4

62. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 9:

" 1 . Where two or more special missions meet on
the territory of the receiving State or of a third State,
precedence among the missions shall be determined, in
the absence of a special agreement, according to the
alphabetical order of the names of the States used by
the protocol of the State on whose territory the missions
are meeting.

"2. Precedence between the members of the same
special mission shall be that which is notified to the
receiving State or to the third State on whose terri-
tory two or more special missions are meeting.

" 3 . Precedence between two or more special missions
which meet on a ceremonial or formal occasion shall
be governed by the protocol in force in the receiving
State."

63. The article had been amended to provide for the
case of special missions meeting on the territory of a
third State.

64. Paragraph 2 had been improved by the addition of
the words "that which is" before the word "notified".

65. Paragraph 3 was the former article 10.
Article 9 was adopted unanimously.

ARTICLE 11 (Commencement of the functions of a special
mission) [13]5

66. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 11:

" 1 . The functions of a special mission shall com-
mence as soon as the mission enters into official
contact with the Ministry of Foreign Affairs of the
receiving State or with such other organ of the receiving
State as may be agreed.

"2. The commencement of the functions of a special
mission shall not depend upon presentation by the
permanent diplomatic mission of the sending State
or upon the submission of letters of credence or full
powers."

67. The words " of the receiving State " should be deleted
after the words "the Ministry of Foreign Affairs" in
order to bring the article into line with article 8.

68. Mr. EUSTATHIADES asked whether the Drafting
Committee had expressly rejected the suggestion he had
made at the 930th meeting6 that the word "other" should
be deleted before the word "organ" in article 11, para-
graph 1.

69. Mr. AGO replied that the Drafting Committee had
studied that suggestion by Mr. Eustathiades, which also
affected article 8. The Committee had considered that
the deletion of the word "other" gave rise to a further
difficulty: the phrase "or with such organ of the receiving
State" could be understood as referring exclusively to a
physical person, whereas the expression "or with such
other organ of the receiving State" clearly showed that the
reference was to an administrative organ analogous to a
ministry.

70. Mr. EUSTATHIADES said that that difficulty
could have been overcome by replacing the word "Minis-
try" by the word "Minister". However, he appreciated
that the Commission wished to follow the model of the
Vienna Convention as closely as possible and would not
therefore press the point.

Article 11 was adopted unanimously.

PROVISIONAL DEFINITION OF THE TERM
"SPECIAL MISSION"

PROPOSED BY THE DRAFTING COMMITTEE7

71. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee had adopted the following
provisional definition of the term "special mission":

"A 'special mission' is a temporary mission of a
representative character sent by one State to another
State [to discuss specific questions with it] [for the
performance of a specific task in that State]."

72. The problem before the Committee had been to
reconcile two concepts, that of important special missions
which, though not permanent diplomatic missions, had
a quasi-diplomatic character, and that of small groups
of technicians or other specialists sent from one country
to another which did not possess all the characteristics

4 For earlier discussion, see 930th meeting, paras. 75-91.
8 For earlier discussion, see 930th meeting, paras. 92-102.

6 Para. 96.
7 For earlier discussion, see 897th meeting, paras. 5-47.
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of the representation of States. After considerable delib-
eration, it had been decided that the only solution was
to submit a restrictive definition, stating that a special
mission had a representative character and the capacity
to treat with the other State at the international level.
That restrictive definition would leave States free to
extend the regime to other groups not having a repre-
sentative character; the important point was that they
were not obliged to do so. Thus, special missions differed
from permanent diplomatic missions in two respects: they
were temporary in character and they had specific tasks
to perform. The Drafting Committee's difficulty had
been to find a definition which was not a description. The
wording of the clause could certainly be improved, but
the Commission should now decide whether it agreed
with the underlying principle of the definition. That
principle was based on the articles on privileges and immu-
nities that had already been approved, and it went without
saying that if the Commission did not agree with the
Drafting Committee's ideas, its approach to those articles
would have to be revised.

73. Mr. USHAKOV said that the definition proposed
followed from the articles already adopted. He personally
approved the text without reservation.

74. Mr. RAMANGASOAVINA noted with satisfaction
that the proposed text faithfully reflected the trend of
the discussion during the session.
75. Far from being mutually exclusive, the two solutions
envisaged at the end of the sentence were complementary.
Some special missions expected active participation by
the receiving State, whereas others looked only for its
goodwill and protection. In the former case, the word
"discuss" was more appropriate, and in the latter, the
word "performance". He therefore proposed that both
the ideas expressed in square brackets in the text should
be retained, and linked by the word "or".

76. Mr. BARTOS, Special Rapporteur, said he agreed
that the two ideas submitted by the Drafting Committee
concerning the purpose of the special mission were not
mutually exclusive, but he would prefer to link them by
the word "and" rather than by the word "or". He would
use that definition in the introductory article he was to
submit.

77. Mr. EUSTATHIADES said that the text proposed
had the merit of clarity, since it gave a specific indication
of the regime envisaged for special missions; it was also
useful, since it met the desire of certain Governments to
have a definition.
78. If a choice had to be made between the two phrases
between square brackets at the end of the text, he would
prefer the second, which in his view covered all the tasks
that might be assigned to the special mission, from
negotiation to conclusion of a treaty. He did not think
it was necessary to combine the two phrases.
79. If the Commission adopted the second phrase, the
words "in that State" could be deleted, since they were
rendered superfluous by the words "sent by one State to
another State". Moreover, the performance of the task
would not necessarily take place in the receiving State.

80. Furthermore, if the Commission opted for the first
phrase, the retention of the word "representative" might
create certain difficulties, since the proposed formula:
"to discuss specific questions with it" implied that some
missions were not of a representative character. In that
case it would be necessary for the commentary to define
the exact meaning of the word "representative".

81. Mr. NAGENDRA SINGH said he fully supported
the substance of the provisional definition, since it incor-
porated the three distinguishing characteristics of special
missions—their temporary nature, their specific tasks and
their representative character. With regard to the first
phrase in square brackets, however, he considered that
the term "to discuss with" was too vague; it was also
inaccurate to state that a special mission performed a
specific task in another State, for its task might relate
to a number of States or even to the world at large. In
his opinion, it would be enough to say that a special
mission meant a mission of a representative and temporary
character "with a special task, sent by one State to another
State".

82. Mr. IGNACIO-PINTO said he approved the pro-
posed text and welcomed the fact that the definition
emphasized the representative character of the special
mission.

83. With regard to the alternatives proposed at the
end of the text, the phrase "to discuss specific questions
with it" covered some cases and not others, and did not
overlap with the phrase beginning with the words "for
the performance of". Both ideas were sound and should
therefore be retained in the definition.

84. Mr. TAMMES said that the word "representative"
was not legally precise and could be improved upon; but
in his view that word or a similar term should be retained
in the definition in order to remind the parties of the
need to agree in advance on the nature and perhaps on
the level of the mission for the purpose of determining
whether or not the provisions on privileges and immunities
were applicable. The definition was thus an important
contribution to the practical value of the draft.

85. Although he had no strong views on the alternatives
in square brackets, he had a certain preference for the
second, since the first did not seem to cover the wide
range of functions summarized by the Special Rapporteur
in his reports.

86. Mr. CASTREN noted that the text proposed
involved two changes in the definition submitted by the
Special Rapporteur in his fourth report (A/CN.4/194/
Add.2, article 0). The first was the omission of a reference
to the consent of the receiving State, a reference which
was in fact unnecessary since it already appeared in
article 1. The second was the inclusion of a very important
new element, which was the representative character of
the special mission. It would, however, be advisable to
clarify that notion in the commentary, as Mr. Eusta-
thiades had proposed.

87. With regard to the alternatives proposed in the last
part of the text, the second phrase appeared preferable
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because it was more general. He would not, however, be
opposed to adopting a combination of the two.

88. Mr. CASTANEDA said he welcomed the new
restrictive definition of the special mission, which made
it possible to distinguish between true special missions
and those which were not special missions within the
meaning of the draft. The addition of the word "repre-
sentative" was essential. Admittedly, the legal meaning
of that word did not emerge clearly from the text, but
it was unnecessary to go into that point in the definition.

89. If a choice had to be made between the two phrases
proposed at the end of the text, he would prefer the
first, which he considered was broader and would make
it easier to take account of the heterogeneous character
of special missions.

90. Mr. KEARNEY said he agreed with preceding
speakers that it was wise to introduce the idea of the
representative character of special missions into the
definition, which thus covered missions which represented
the State as a whole in dealings with other States, but
did not cover visits to other countries by groups of govern-
ment officials concerned with limited technical matters
not involving representation of the State.

91. With regard to the two variants in the last part of
the definition, he considered that the first reflected the
representative character of the special mission more
satisfactorily than the second, for certain groups making
official visits which did not have a representative character
nevertheless performed specific tasks, and the retention
of the second variant might to some extent negate the
term "representative character". The best solution might
be to combine the alternatives to read "to deal with the
latter regarding specific tasks".

92. Mr. USTOR said that the great merit of the provi-
sional definition was that it clearly stated what a special
mission was and what it was not. The term "representative
character" obviously meant that the special mission must
represent the State as a whole, and that groups of govern-
ment officials which only represented certain interests of
the State were not special missions. The definition would
help to dispel the misgivings that had been expressed in
the Sixth Committee of the General Assembly and would
clearly indicate the Commission's stand on the question
of privileges and immunities: it would be quite obvious
that special missions, as defined in the clause, must be
granted full diplomatic privileges and immunities.

93. Mr. TABIBI also supported the Drafting Com-
mittee's definition, which covered all the essential aspects
of special missions. He agreed with Mr. Nagendra Singh
that the two variants regarding specific questions and
tasks would only confuse the issue, and that it would
suffice simply to state that a special mission had a specific
task.

94. The CHAIRMAN, speaking as a member of the
Commission, said that, earlier in the session, he had
pointed out that the representative character of a special
mission must be an essential element of the Commission's
concept of such missions, for otherwise it would be
almost impossible to draw any line between a mission

ranking as a special mission for the purposes of the draft
articles and a mere visit by officials or experts serving
official purposes but not intended to be a "mission". He
therefore welcomed the provisional definition submitted
by the Drafting Committee.

95. Speaking as Chairman, he suggested that the Drafting
Committee should be asked to reconsider the clause in
the light of the suggestions made.

It was so agreed?

The meeting rose at 1.5 p.m.

8 For resumption of discussion and adoption of the definition of
a special mission, see 937th meeting, paras. 16-18.

933rd MEETING

Wednesday, 5 July 1967, at 3.10 p.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Eustathiades, Mr. Ignacio-Pinto, Mr.
Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Tabibi, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(continued)

1. The CHAIRMAN invited the Commission to resume
consideration of articles adopted by the Drafting Com-
mittee on first reading.

ARTICLE 26 (Immunity from jurisdiction) [31]1

2. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 26:

" 1. The representatives of the sending State on the
special mission and the members of its diplomatic
staff shall enjoy immunity from the criminal jurisdiction
of the receiving State.

"2. They shall also enjoy immunity from the civil
and administrative jurisdiction of the receiving State,
except in the case of:

" (a) A real action relating to private immovable
property situated in the territory of the receiving
State, unless the person in question holds it on behalf
of the sending State for the purposes of the mission;

1 For earlier discussion, see 917th meeting, paras. 1-69.
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"(b) An action relating to succession in which the
person in question is involved as executor, adminis-
trator, heir or legatee as a private person and not on
behalf of the sending State:

"(c) An action relating to any professional or
commercial activity exercised by the person in question
in the receiving State outside his official functions;

" (d) An action for damages arising out of an accident
caused by a vehicle used outside the official functions
of the person in question.

" 3. The representatives of the sending State on the
special mission and the members of its diplomatic
staff are not obliged to give evidence as witnesses.

"4. No measures of execution may be taken in
respect of a representative of the sending State on the
special mission or a member of its diplomatic staff
except in the cases coming under sub-paragraphs (a),
(b), (c) and (d) of paragraph 2 of this article, and
provided that the measures concerned can be taken
without infringing the inviolability of his person or
his residence.

" 5. The immunity from jurisdiction of the represent-
ative of the sending State on the special mission and
of the members of its diplomatic staff does not exempt
them from the jurisdiction of the sending State."

3. The Drafting Committee had adopted for article 26
the system supported by the majority of the members of
the Commission, namely, the system which provided full
immunity from criminal jurisdiction and limited immunity
from civil and administrative jurisdiction. Like the
Vienna Convention on Diplomatic Relations, the text
included a list of the cases in which the latter form of
immunity was denied, some of the exceptions being more
or less traditional. Paragraph 2(d) introduced a new
element which would certainly make the article easier
to accept.

4. While it had drawn largely on the corresponding
article of the Vienna Convention on Diplomatic Relations
(article 31), the Drafting Committee had borne in mind
that the Commission favoured a limited conception of
the special mission, immunity from jurisdiction being
granted only to the representatives of the sending State
on the special mission and the members of its diplomatic
staff.

5. Mr. NAGENDRA SINGH said that article 26 was
very close to the corresponding provision of the Vienna
Convention on Diplomatic Relations; the Commission
had already approved the only addition to that article.

6. Mr. EUSTATHIADES asked whether, when restrict-
ing immunity from jurisdiction to the representatives of
the sending State and the members of the diplomatic
staff, the Drafting Committee had taken into consideration
article 6 of the draft, on the composition of the special
mission, which provided that a special mission might
consist of a head and one or more representatives—who
might be numerous.

7. Mr. AGO replied that the number of representatives
obviously depended on the size of the special mission,
but there were not usually more than two or three of

them in addition to the diplomatic staff. The adminis-
trative and technical staff was subsidiary.

8. The CHAIRMAN, speaking as a member of the
Commission, asked if he was right in assuming that the
members of the diplomatic staff referred to in paragraph 1
were to be treated on an equal footing with the "members
of the diplomatic staff" who were defined in article 1 (d)
of the Vienna Convention as " the members of the staff
of the mission having diplomatic rank". That would mean
that if the sending State wished to provide immunity
from jurisdiction for an eminent scientist on the special
mission, it would presumably have to give him diplomatic
rank or appoint him as a representative.

9. Mr. BARTOS, Special Rapporteur, replied that such
persons did not have diplomatic rank, but were assimilated
to representatives of the sending State. That was, more-
over, what was provided in section 16 of the Convention
on the Privileges and Immunities of the United Nations.2

10. The CHAIRMAN, speaking as a member of the
Commission, said he thought that the English text of the
definition he had cited might be more equivocal than the
French. In any case, the sending State could give persons
it wished to enjoy immunity the rank or character of
diplomats.

11. Mr. AGO said that when an eminent scientist was
a member of a special mission there were three possibilities:
first, the scientist could be a member of the special
mission's technical or administrative staff; second, he
could be appointed by the sending State as its representa-
tive or head of the special mission; third, he could be
given diplomatic rank for the purposes of the mission.

12. Mr. BARTOS, Special Rapporteur, said that France
did not give any diplomatic rank to commercial attaches,
but put them on the diplomatic list, contrary to the
practice of the United States and the United Kingdom.

13. The CHAIRMAN suggested that article 26 should
be approved in principle.

// was so agreed?

ARTICLE 27 (Waiver of immunity) [41 ]4

14. Mr. AGO, Acting Chairman of the Drafting
Committee, said that the Committee proposed the
following text for article 27:

" 1. The sending State may waive the immunity from
jurisdiction of its representatives on the special mission
and of the members of its diplomatic staff.

" 2. Waiver must always be express.
" 3 . The initiation of proceedings by one of the

persons referred to in paragraph 1 of this article shall
preclude him from invoking immunity from jurisdiction
in respect of any counter-claim directly connected
with the principal claim.

"4. Waiver of immunity from jurisdiction in respect
of civil or administrative proceedings shall not be held

2 United Nations, Treaty Series, vol. 1, p. 16.
3 For adoption of article 26, see 936th meeting, para. 22.
4 For earlier discussion, see 918th meeting, paras. 3-47.
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to imply waiver of immunity i n respect of the execution
of the judgement, for which a separate waiver shall
be necessary.

"[5. The sending State shall waive the immunity of
persons referred to in paragraph 1 of this article in
all cases where it considers that such immunity would
prevent justice from being done and where it can be
waived without prejudice to the purpose for which
it is granted.]"

15. Article 27 was closely linked with article 26 and
was based on the corresponding article of the Vienna
Convention on Diplomatic Relations (article 32). In
drafting paragraph 5, the Drafting Committee had
tried to formulate a kind of recommendation, which
contained nothing in the nature of an obligation. For it
would be unthinkable to have one article granting an
immunity to a State and another obliging it to waive
the immunity, without leaving it free to appraise the
facts. Thus paragraph 5 had, in fact, been included only
as a matter of form.
16. If the Commission decided to make a recommen-
dation on waiver of immunity in certain specific cases,
it should appear in the commentary, not in the text of
the article.

17. Mr. BARTOS, Special Rapporteur, observed that
Mr. Ago's opinion on paragraph 5 reflected that of all
the members of the Drafting Committee. In that para-
graph the Committee had reproduced certain phrases
from section 14 of the Convention on the Privileges and
Immunities of the United Nations, although it recognized
that very few States had so far complied with the General
Assembly's recommendation on the subject.

18. Mr. YASSEEN said he recognized that article 27,
paragraph 1, specifying that it was the State, not the
individual, that could waive immunity from jurisdiction,
was useful and fully justified. As to paragraph 5, the
idea which it expressed was correct, but any commentary
on paragraph 1 would lead to the same conclusion;
thus paragraph 5 introduced nothing new and it could
be deleted.

19. Mr. USHAKOV said he thought that paragraphs 1
and 5 duplicated each other, but he would not oppose
the retention of paragraph 5 if the Commission decided
to retain it.

20. Mr. CASTREN said that after much hesitation,
he had come to regard paragraph 5 as very useful, as its
terms were much stricter than those of paragraph 1.
The provision would no doubt have little effect in practice,
but it must be presumed that States acted in good faith
and would, if the need arose, comply with the obligation
laid down. The Commission should therefore retain
paragraph 5, if only to show the future conference that
it had tackled the problem.

21. Mr. EUSTATHIADES observed that paragraph 5
laid down an obligation to waive immunity when it
would prevent justice from being done and could be
waived without prejudice to the purpose for which it
was granted, whereas paragraph 1 authorized the sending
State to waive immunity for any reason. It might, there-

fore, be asked whether reasons other than those set out
in paragraph 5 could justify a waiver. The article was not
sufficiently clear on that point.

22. Mr. TAMMES said he welcomed paragraph 5
because it was a further slight concession to the functional
principle set out in article 17. He would like to know,
however, whether that paragraph applied to article 26,
paragraph 3, and whether it was proposed to extend it
to inviolability. In the latter connexion, it should be
borne in mind that article 45 of the Vienna Convention
on Consular Relations provided that the sending State
might waive any of the privileges and immunities provided
for in articles 41, 43 and 44 of that Convention, and
article 41 related to inviolability.

23. Mr. AGO said that article 26, paragraph 3, on giving
evidence as a witness, related to a situation that seldom
arose in practice.
24. The problem of inviolability was a more serious one.
It seemed amply sufficient to be able to waive immunity
from jurisdiction, and it would really be going too far
to provide for a waiver of inviolability, the importance of
which could not be overrated.

25. Mr. TAMMES said that a waiver of inviolability
was relevant to the phrase in paragraph 5: "in all cases
where it considers that such immunity would prevent
justice from being done".

26. Mr. KEARNEY endorsed Mr. Tammes's view.
Although the decision whether or not to waive immunity
rested exclusively with the sending State, paragraph 5
had the effect of at least a moral obligation to waive
immunity if the course of justice would be promoted by
doing so. He believed, however, that the provision was
more valuable in connexion with civil jurisdiction than
with criminal jurisdiction, for although it was basically
desirable to punish criminals, the consequences of
failure to punish them were borne by the State, whereas
such civil offences as failure to pay debts affected private
persons. It would therefore be wise to stress the civil
aspect of a waiver of immunity.

27. Mr. AGO, replying to Mr. Tammes, observed that
although article 45 of the Vienna Convention on Consular
Relations did make it possible to waive personal inviola-
bility and exemption from the obligation to give evidence,
it did not place the sending State under any obligation
to waive immunity of any kind. On the other hand, as
paragraph 5 of the article under discussion purported
to state an obligation, if the provision were extended
to personal inviolability and exemption from the duty
to give evidence, a special mission would be in a position
inferior to that of a consular post, which would be
abnormal. In any case, it would be a delusion to believe
that paragraph 5 really stated an obligation; as the
sending State was given discretion to decide whether to
waive immunity or not, the clause was, in fact, purely
optional.

28. Mr. YASSEEN endorsed Mr. Ago's last remark.
The probable effect of paragraph 5 was so tenuous that
the idea expressed in it was not worth putting into a
legal provision.
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29. The CHAIRMAN, speaking as a member of the
Commission, said that an action had been brought
against him in his capacity as chairman of the European
Commission of Human Rights. The question of immunity
had immediately been raised, in accordance with
the European Agreement on Privileges and Immunities,
which contained provisions similar to those of the United
Nations Convention and other instruments on the
privileges and immunities of international officials.
The Secretary-General of the Council of Europe had
been asked whether he wished to waive immunity in that
case, and it had been stated in the proceedings before
the court that he did not. It was therefore mistaken to
think that paragraph 5 had no legal effect; unlike para-
graph 1, it laid a positive obligation on the sending
State to consider whether immunity should be waived
in each individual case.

30. The Drafting Committee's text went beyond the
recommendation in the resolution on consideration of
civil claims adopted by the Vienna Conference on Diplo-
matic Intercourse and Immunities,5 which was limited
to civil claims. He agreed with Mr. Kearney that the
provision would be more generally acceptable if it was
so limited.
31. Mr. YASSEEN said he would not be opposed to
the provision in paragraph 5 or some similar provision
appearing in a resolution of the plenipotentiary conference;
but it should certainly not be a paragraph in an article
of the convention.
32. The CHAIRMAN reminded members that at the
918th meeting6 Mr. Jimenez de Arechaga had drawn
attention to the recommendation in the resolution of
the Vienna Conference, and had proposed that a similar
provision should be inserted in the draft convention
itself. The Commission now had to decide whether it
should include such a clause or should simply recommend
the adoption of a resolution similar to that of the Vienna
Conference.

33. Mr. BARTOS, Special Rapporteur, said that he
had submitted to the Drafting Committee, together
with the text of paragraph 5, a draft resolution modelled
on resolution II of the 1961 Vienna Conference. The
Drafting Committee had preferred paragraph 5, despite
certain reservations, but if the Commission deleted that
paragraph, the Drafting Committee could reconsider
the draft resolution.

34. Mr. NAGENDRA SINGH said that the use of the
word "may" in paragraph 1 and of the word "shall"
in paragraph 5 led him to agree with Mr. Yasseen that
the sending State would in any case do what it thought
best in the circumstances. Nevertheless, he appreciated
the developmental aspect of paragraph 5 and considered
that it should be retained in article 27, rather than be
relegated to a resolution.

35. Mr. CASTANEDA said that he too would prefer
paragraph 5 to be retained. It was certainly not a very

6 United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 90.

6 Para. 10.

common practice, but it was not so very unusual either,
to incorporate in a treaty a provision establishing an
obligation, the fulfilment of which was left to the dis-
cretion of the party on which it devolved. A provision
of that kind constituted a guide and, like all the other
provisions, should be interpreted in good faith. As the
Chairman had observed, paragraph 5 added something
to article 27, but it would certainly be more acceptable
to States if it was limited to immunity from civil juris-
diction. Only paragraph 1 should apply to criminal juris-
diction.

36. Mr. USTOR said he thought that the corresponding
provisions of the Vienna Conventions could be interpreted
to mean that the sending State could waive not only
immunity from jurisdiction, but also other immunities,
such as tax exemption.
37. In his opinion, paragraph 5 did not impose a legal
obligation on the same level as other provisions of the
draft. A possible solution might be to place the provision
in the preamble; the draft preamble submitted by the
Special Rapporteur (A/CN.4/194/Add.2) already con-
tained a paragraph on privileges and immunities, which
might be amplified to embody the idea set out in
paragraph 5.

38. Mr. AGO said that the Commission had a choice
between two rather different systems. On the one hand,
the system of diplomatic relations included, on the point
under discussion, a recommendation embodied in a
resolution and limited to civil actions brought by private
persons. On the other hand, the Convention on the
Privileges and Immunities of the United Nations dealt
with the matter in an article and laid down the duty to
waive immunity not only when that could be done without
prejudice to the performance of functions, but also when
a State was convinced that immunity would impede the
course of justice. The last condition, reproduced in
paragraph 5 of the article under discussion^ was not
included in the resolution of the Vienna Conference;
but on the other hand the resolution recommended that,
if the State did not waive immunity, it should contribute
in some other way to bringing about a settlement of the
claims. The Commission must therefore decide which of
the two systems was the more appropriate for special
missions.

39. The CHAIRMAN pointed out that the Commission
had to choose between two inconsistencies. If it decided
to include paragraph 5 in article 27, the result would be
different treatment for persons holding diplomatic rank
in special missions and members of the diplomatic staff
referred to in article \{d) of the Vienna Convention on
Diplomatic Relations; if it deleted paragraph 5, that
would have the effect of differentiating between the
treatment of members of special missions and that of
persons attending international conferences.

40. Mr. EUSTATHIADES said that although par?-
graph 5 was worded in the form of an obligation, what
it really established was an option. It certainly went a
little further than paragraph 1, in that it invited the sending
State to exercise that option, or at least seriously to
consider any reasons for not doing so. But, in the last
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resort, the sending State was left full discretion to decide
whether to waive immunity.
41. In order to help the Commission out of the difficulty,
he suggested that paragraphs 1 and 5 might be combined:
the words "in particular where it considers" would be
added at the end of paragraph 1 as it stood and followed
by that part of paragraph 5 which came after the word
"considers" in the text proposed by the Drafting Com-
mittee. That would strengthen paragraph 1, without
dissociating two things which were not in fact separate.

42. Mr. AGO stressed that despite its apparently more
attenuated formulation, the recommendation in reso-
lution II of the Vienna Conference was in reality more
effective for the protection of private interests which
might be injured, because it recommended States not
only to waive immunity, but also to use their best endeav-
ours to bring about a just settlement of claims—which
might be much more important.
43. There was yet another reason why the Commission
should not depart from the system adopted by the Vienna
Conference: a special mission might include both diplo-
mats coming from the sending State and diplomats serving
on the permanent mission of the sending State in the
receiving State; under the terms of the draft, the latter
would retain their status as members of the permanent
mission. It would be strange if the two classes of person
were given different treatment.

44. Mr. BARTOS, Special Rapporteur, said that
section 14 of the Convention on the Privileges and
Immunities of the United Nations, which had been the
model for paragraph 5, covered all privileges and immuni-
ties and was intended to facilitate international relations.
On the other hand, resolution II of the Vienna Conference,
on which he had modelled the draft resolution he had
prepared for the Drafting Committee, was confined to
immunity from civil jurisdiction, because the Vienna
Conference had been mainly concerned to protect the
interests of private persons. In his opinion, the Com-
mission had better not depart from the system adopted
by the Vienna Conference.

45. Moreover, paragraph 5 was not only bad law, it
was also inconsistent with paragraph 1; for immunities
were granted to the State, not to persons, and it might
be to the advantage of the State either to waive or not
to waive immunities.

46. Furthermore, if the Commission decided to restrict
paragraph 5 to immunity from civil jurisdiction, it would
arrive at a system which was neither that of the Vienna
Conference nor that of the Convention on the Privileges
and Immunities of the United Nations.

47. He therefore proposed that the Commission should
delete paragraph 5 and ask the Drafting Committee to
re-examine the possibility of preparing a draft resolution
for the future plenipotentiary conference.

48. The CHAIRMAN pointed out that the Commission
had not always followed the example of the Vienna
Conventions. Indeed, article 26 which it had just approved
contained a provision which did not appear in those
instruments.

49. Mr. USTOR said that paragraph 5 referred only
to representatives on the special mission and the members
of its diplomatic staff, not to administrative and technical
staff or members of the family. If the paragraph was
retained in the article, similar paragraphs would have to
be added to articles 32 and 35, or a separate reference
would have to be made to all the persons to whom a
waiver of immunity applied.

50. Mr. CASTREN said he saw no inconsistency
between paragraphs 1 and 5; under both provisions it
was the State which waived or did not waive immunity.
Mr. Eustathiades's proposal, however, would change the
article's meaning entirely, because it would eliminate all
obligation and leave only an option.
51. As to preparing a draft resolution for the future
conference, he did not think that was the Commission's
task.

52. He proposed that paragraph 5 be retained—the
conference could always delete it—and requested that
the matter be put to the vote.

53. The CHAIRMAN put the retention of paragraph 5
to the vote.

The retention of paragraph 5 in article 27 was approved
by 8 votes to 5, with 2 abstentions.

54. Mr. CASTANEDA suggested that the Commission
should also ask the Drafting Committee to include
in paragraph 5 the idea expressed at the end of the
operative paragraph of resolution II of the Vienna Con-
ference, namely, that the sending State should use its
best endeavours to bring about a just settlement.

55. Mr. AGO said he thought the best solution would
be to re-cast paragraph 5 to include all the elements in
the operative paragraph of resolution II of the Vienna
Conference. In that form the provision would be much
more effective. The Commission might perhaps prefer
to make a separate article of it, when it had considered all
the possible kinds of waiver.

56. The CHAIRMAN suggested that article 27 should
be approved in principle, and that the Drafting Committee
should be asked to submit a new version of paragraph 5,
limited to civil claims.

It was so agreed.1

ARTICLE 28 (Exemption from social security legis-
lation) [32]8

57. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 28:

" 1. Subject to the provisions of paragraph 3 of this
article, representatives of the sending State on the
special mission and the members of its diplomatic
staff shall with respect to services rendered for the

7 For resumption of discussion and adoption of paragraphs 1-4 of
article 27, see 936th meeting, paras. 23, 48, 49 and 51. The Drafting
Committee proposed a new version of paragraph 5 as article 27 bis
(Settlement of civil claims), which was discussed at the 936th meeting
(paras. 24-48, 50 and 52) and adopted.

8 For earlier discussion, see 918th meeting, paras. 48-81.
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sending State be exempt from social security provisions
which may be in force in the receiving State.

"2. The exemption provided for in paragraph 1
of this article shall also apply to persons who are in
the sole private employ of a representative of the
sending State on the special mission or of a member
of its diplomatic staff, on condition:

" (a) That such employed persons are not nationals of,
or permanently resident in, the receiving State; and

" (b) That they are covered by the social security
provisions which may be in force in the sending State
or a third State.

" 3 . Representatives of the sending State on the
special mission and members of its diplomatic staff
who employ persons to whom the exemption provided
for in paragraph 2 of this article does not apply shall
observe the obligations which the social security pro-
visions of the receiving State impose upon employers.

"4. The exemption provided for in paragraphs 1
and 2 of this article does not exclude voluntary partici-
pation in the social security system of the receiving
State where such participation is permitted by that
State.

" 5. The provisions of the present article do not
affect bilateral and multilateral agreements on social
security which have been previously concluded and
do not preclude the subsequent conclusion of such
agreements."

58. Mr. USTOR questioned the need for paragraph 5,
since its subject-matter would be covered by the proposed
general article " Y " on the relationship between the
draft articles and other international agreements
(A/CN.4/194/Add.2).

59. Mr. AGO said that the question was too wide to
be fully covered by article "Y" .

60. The CHAIRMAN said he was inclined to agree
with Mr. Ago. The provisions of the proposed article
" Y " were in general terms; the agreements mentioned
in paragraph 5 of article 28, however, were of a rather
special character and it was perhaps desirable to retain
that limited measure of duplication, as had been done in
the 1961 Vienna Convention.

61. Mr. USTOR withdrew his objection.

62. The CHAIRMAN said that, if there were no further
comments, he would assume that the Commission agreed
to approve article 28 in principle.

It was so agreed.9

ARTICLE 29 (Exemption from dues and taxes) [33]10

63. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, explained that the Drafting Committee had
proposed two alternatives for article 29. In order to meet
the Commission's wishes, it had first prepared a very
short version which constituted the first alternative:

9 For adoption of article 28, see 936th meeting, para. 53.
10 For earlier discussion, see 919th meeting, paras. 1-61.

First alternative
"The representatives of the sending State on the

special mission and the members of its diplomatic
staff shall be exempt from all dues and taxes, national,
regional or municipal, in the receiving State on the
salaries and other emoluments attaching to their
functions with the special mission."

64. After considering the matter, the Drafting Com-
mittee had come to the conclusion that that text was
inadequate and might lead to rather absurd interpretations.
It had therefore decided to submit a second alternative
which followed article 34 of the Vienna Convention on
Diplomatic Relations:

Second alternative
"The representatives of the sending State on the

special mission and the members of its diplomatic
staff shall be exempt from all dues and taxes, personal
or real, national, regional or municipal, except:

"(a) Indirect taxes of a kind which are normally
incorporated in the price of goods or services;

"(Z>) Dues and taxes on private immovable property
situated in the territory of the receiving State, unless
they hold it on behalf of the sending State for the
purposes of the mission;

"(c) Estate, succession or inheritance duties levied
by the receiving State, subject to the provisions of
paragraphs 2 and 3 of article 38;

" (d) Dues and taxes on private income having its
source in the receiving State and capital taxes on
investments made in commercial undertakings in
the receiving State;

"(e) Charges levied for specific services rendered;
" ( / ) Registration, court or record fees, mortgage

dues and stamp duty, with respect to immovable
property, subject to the provisions of article 23."

65. Mr. BARTOS, Special Rapporteur, said that he
preferred the first alternative, although he appreciated
the weight of the arguments in favour of the second.

66. Mr. KEARNEY said that it was not easy to choose
between the two alternatives. On the whole, he preferred
the first, because the second would involve additional
labour for the officials of the receiving State, who
would have to work out the various exemptions for
the large number of persons forming the staff of special
missions.

67. Mr. USHAKOV said he did not see why special
missions, which were temporary, should be placed in a
more difficult and delicate position than permanent
diplomatic missions. It was precisely because they were
usually of short duration that special missions should have
the same privileges as permanent diplomatic missions.
He therefore supported the Drafting Committee's
second alternative.

68. Mr. AGO explained that the text of the second
alternative was long because it enumerated the cases in
which exemption was not granted. In all cases not
specified, members of special missions were exempt from
all dues and taxes, personal or real, national, regional
or municipal.
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69. The CHAIRMAN, speaking as a member of the
Commission, supported the views put forward by Mr. Ago
and Mr. Ushakov. The first, or short, version was not
absolutely safe. For example, if a member of the staff
of a special mission died while in the receiving State,
it would not be clear whether his heirs would be exempted
from estate duty.

70. There was no reason to impose the risk of being
required to pay taxes upon members of special missions
who were present in the receiving State in the interests of
the two States concerned; those persons should, on the
contrary, be given every protection.

71. Mr. TABIBI said he also favoured the second
alternative. The first would not protect the receiving
State from possible abuses, a matter which was of great
importance to the smaller States. Much better protection
was afforded by the provisions of the second alternative,
which gave detailed guidance on tax exemption.

72. Mr. NAGENDRA SINGH said he supported the
second alternative, which exhausted all the possibilities
and closely followed the corresponding provision of the
1961 Vienna Convention.

73. Mr. KEARNEY withdrew his objection to the
second alternative, in view of the strong support that
text had received.

74. The CHAIRMAN said that, since the Drafting
Committee had recommended the adoption of the second
alternative, he would put that text to the vote first.

The second alternative for article 29 was adopted by
14 votes to none, with 1 abstention}1

ARTICLE 30 (Exemption from personal services and
contributions) [34]12

75. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 30:

"The receiving State shall exempt the representatives
of the sending State on the special mission and the
members of its diplomatic staff from all personal
services, from all public service of any kind whatsoever,
and from military obligations such as those connected
with requisitioning, military contributions and
billeting."

76. The article corresponded to article 35 of the Vienna
Convention and raised no problem.

77. The CHAIRMAN suggested that the Commission

approve article 30 in principle.

It was so agreed}*

11 For resumption of discussion and adoption of an amended
text of article 29, see 936th meeting, paras. 54-57.

12 For earlier discussion, see 919th meeting, paras. 62-78.
13 For adoption of article 30, see 936th meeting, para. 58.
14 For earlier discussion, see 919th meeting, paras. 79-89, and

920th meeting, paras. 1-53.

ARTICLE 31 (Exemption from customs duties and
inspection) [35]14

78. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 31:

" 1 . Within the limits of such laws and regulations
as it may adopt, the receiving State shall permit entry
of and grant exemption from all customs duties,
taxes, and related charges other than charges for
storage, cartage and similar services, on:

"(fl) Articles for the official use of the special mission;
" (b) Articles for the personal use of the representatives

of the sending State on the special mission and the
members of its diplomatic staff or of the members of
their family who accompany them.

"2. The personal baggage of the representatives of
the sending State on the special mission and of the
members of its diplomatic staff shall be exempt from
inspection, unless there are serious grounds for pre-
suming that it contains articles not covered by the
exemptions mentioned in paragraph 1 of this article,
or articles the import or export of which is prohibited
by the law or controlled by the quarantine regulations
of the receiving State. Such inspection shall be conducted
only in the presence of the person concerned, or of
his authorized representative."

79. The article reproduced article 36 of the Vienna
Convention on Diplomatic Relations, with a few changes
making it more restrictive. For instance, in the first
sentence, the words "in accordance with" had been
replaced by "within the limits of". Again, in para-
graph 1 (b), the words " members of his family forming
part of his household" had been replaced by " the members
of their family who accompany them". The words
"including articles intended for his establishment" had
been omitted, because special missions were temporary.

80. Mr. CASTREN said he was not sure whether the
words " or of the members of their family who accompany
them" in paragraph l(b) were necessary, as there was
a separate article—article 35— dealing with members of
the family of members of special missions.

81. Mr. BARTOS, Special Rapporteur, pointed out
that paragraph l(b) concerned articles for the personal
use of members of the family, and that matter was not
covered by article 35.

82. The CHAIRMAN suggested that the Commission
approve article 31 in principle.

It was so agreed.15

83. The CHAIRMAN invited the Commission to take
a decision on articles 6, 16, 15 and 39.

ARTICLE 6 (Composition of the special mission [9]16

84. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following new text for paragraph 2 of article 6:

15 For resumption of discussion and adoption of article 31, see
936th meeting, paras. 59-72.

18 For earlier discussion, see 931st meeting, paras. 124-139.
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"2. Members of a permanent diplomatic mission
accredited to the receiving State may be included in the
composition of the special mission while retaining their
privileges and immunities as members of the diplomatic
mission."

85. The Drafting Committee had considered that the
word "functions" in the phrase "while retaining their
functions in the permanent diplomatic mission" used
in the previous text was liable to be misunderstood and
had replaced it by the words "privileges and immunities."

86. The CHAIRMAN invited the Commission to vote
on article 6 with the amended wording for paragraph 2.

Article 6, as amended, was adopted unanimously.

ARTICLE 16 (Activities of special missions in the territory
of a third State) [18]17

87. The CHAIRMAN invited the Commission to
resume consideration of article 16. The Drafting Com-
mittee proposed that the words "in question" in para-
graph 2 should be deleted.

88. Mr. EUSTATHIADES said he supported the
Drafting Committee's proposal.

89. The CHAIRMAN put article 16 to the vote with
the change proposed by the Drafting Committee.

Article 16, as amended, was adopted unanimously.

ARTICLE 15 (Right of special missions to use the flag and
emblem of the sending State) [19]18

90. Mr. AGO, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 15:

" 1 . A special mission shall have the right to use
the flag and emblem of the sending State on the
premises of the mission, and on its means of transport
when used on official business.

"2. In the exercise of the right accorded by this
article, regard shall be had to the laws, regulations
and usages of the receiving State."

91. The CHAIRMAN reminded the Commission that
during the previous discussion on article 15, it had been
proposed that no article on the right to use the flag and
emblem of the sending State should be included in the
draft. However, many members of the Commission had
thought that the omission of such a provision, contrasting
with its inclusion in both Vienna Conventions, could
lead to misunderstanding, and the Commission had
therefore requested the Drafting Committee to prepare
a draft of article 15. The text adopted by the Drafting
Committee on second reading was based on the corre-
sponding provision of the Vienna Convention on Consular
Relations (article 29).

92. Mr. AGO, Acting Chairman of the Drafting
Committee, said that the effect of paragraph 2 was to
restrict the exercise of the right to use the flag and emblem
of the sending State.

93. Mr. CASTAftEDA said he would prefer the exercise
of the right to display the flag or emblem of the sending
State on the premises occupied by the mission and on
its means of transport to be entirely confined to cases
in which circumstances or the task of the mission
required it.

94. Mr. YASSEEN said he fully approved the Drafting
Committee's text. He noted that the exercise of the right
granted by article 15 was subject to the laws, regulations
and usages of the receiving State.

95. Mr. EUSTATHIADES thought that article 15
presented no danger, since the effect of paragraph 2
was to withdraw from the mission the right granted to
it by paragraph 1.

96. The CHAIRMAN said that the provisions of
paragraph 2 had been taken from the corresponding
article of the 1963 Vienna Convention; although they
weakened to some extent the right stated in paragraph 1,
they did not withdraw it altogether.

97. Mr. BARTOS, Special Rapporteur, confirmed that
paragraph 2 reproduced word for word the text of
article 29, paragraph 3 of the Vienna Convention on
Consular Relations. He had himself submitted to the
Drafting Committee Mr. Castaneda's suggestion that
article 15 should include the words "if the circumstances
or the task of the mission require it", but the Drafting
Committee had considered that the words "when used
on official business" were sufficient. He would accept
whatever view the Commission took.

98. Mr. YASSEEN emphasized that the provisions of
paragraph 2 were not tantamount to a withdrawal of the
right granted by paragraph 1: they simply stipulated
that the right could be exercised only in certain circum-
stances. In his view, the wording proposed by the Drafting
Committee was most satisfactory.

99. Mr. AGO said that the receiving State could lay
down certain conditions for the exercise of the right,
but could not withdraw it from the mission. If the receiving
State enacted a law prohibiting a special mission from
using the flag or emblem of the sending State, that law
would infringe the convention.

100. In reply to Mr. Castaneda's remarks, he pointed
out that the words "if the circumstances or the task of
the mission require it" would unduly restrict the right
to use the flag and emblem of the sending State; for the
task of a mission certainly did not make it necessary to
display a flag on the premises occupied by the mission
or on its means of transport.

101. Mr. CASTANEDA said he would not press his
suggestion to a vote.

102. The CHAIRMAN invited the Commission to vote
on the proposed text of article 15.

Article 15 was adopted by 13 votes to none, with 1
abstention.

17 For earlier discussion, see 930th meeting, paras. 106-112.
18 For earlier discussion, see 929th meeting, paras. 51-61. 19 For earlier discussion, see 931st meeting, paras. 7-18.
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ARTICLE 39 (Transit through the territory of a third
State) [43p

103. Mr. AGO, Acting Chairman of the Drafting
Committee, said that the Drafting Committee had revised
paragraph 4 of article 39 to read:

"The third State shall be bound to comply with the
obligations with respect to the persons mentioned in
the foregoing three paragraphs only if it has been
informed in advance, either in the visa application
or by notification, of the transit of those persons as
members of the special mission, and has raised no
objection to it."

104. The new wording met the objection made to the
former text of paragraph 4 of article 39, that it only
mentioned the transit of the special mission as such and
did not cover the case of transit by a member of the
special mission.

105. Mr. EUSTATHIADES said he found the new
text acceptable as it included the words " of those persons "
which he had suggested earlier.

106. The CHAIRMAN put article 39 to the vote as
amended.

Article 39, as amended, was adopted unanimously.

The meeting rose at 5.20 p.m.

934th MEETING

Thursday, 6 July 1967, at 10.10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. Eustathiades, Mr. Ignacio-Pinto,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Tabibi, Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(continued)

ARTICLE 32 (Administrative and technical staff) [36]1

1. The CHAIRMAN invited the Acting Chairman of
the Drafting Committee to introduce article 32.

2. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 32:

" Members of the administrative and technical staff
of the special mission shall enjoy the privileges and

immunities specified in articles 24 to 31, except that
the immunity from civil and administrative jurisdiction
of the receiving State specified in paragraph 2 of
article 26 shall not extend to acts performed outside
the course of their duties."

3. The Commission had decided that the representatives
in a special mission and members of its diplomatic staff
should have diplomatic privileges similar to those provided
for by the 1961 Vienna Convention on Diplomatic
Relations.

4. Articles 32 to 34 related to other classes of staff of
the special mission. Article 32 dealt with the privileges
and immunities of members of the administrative and
technical staff.

5. Mr. CASTREN observed that, as Mr. Nagendra Singh
had already pointed out at the 920th meeting2, article 32,
by referring to articles 24-31, granted wider privileges and
immunities in regard to exemption from customs duties
and inspection than did article 37 of the Vienna Convention
on Diplomatic Relations. In particular, that Convention
did not provide that the baggage of administrative and
technical staff should be exempt from inspection. It
therefore seemed more correct to say "shall enjoy the
privileges and immunities specified in articles 24 to 30",
or possibly "in articles 24 to 30 and in article 31, para-
graph 1".

6. The CHAIRMAN said that article 37, paragraph 2
of the 1961 Vienna Convention gave members of the
administrative and technical staff of a permanent diplo-
matic mission a privilege which was not granted by
article 32 to members of such staff of special missions:
article 37, paragraph 2, of the Vienna Convention pro-
vided that members of the administrative and technical
staff " shall also enjoy the privileges specified in article 36,
paragraph 1, in respect of articles imported at the time
of first installation".

7. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that the Drafting Committee had
examined the whole question and had come to the con-
clusion that, in view of the temporary character of special
missions, the question of extending customs privileges
in respect of first installation did not arise.

8. Mr. NAGENDRA SINGH said that it was true that
article 32, as proposed by the Drafting Committee,
gave the members of the administrative and technical
staff of a special mission greater privileges than the
corresponding article of the 1961 Vienna Convention.
Article 32 provided that " Members of the administrative
and technical staff of the special mission shall enjoy
the privileges and immunities specified in articles 24
to 31 . . . " , and those articles corresponded to articles 29
to 36 of the 1961 Vienna Convention. But since article 37,
paragraph 2, of the Vienna Convention only referred to
articles 29 to 35, it granted less extensive privileges than
the article under discussion.

9. Unless the words "specified in articles 24 to 31"
were amended to read "specified in articles 24 to 30",

1 For earlier discussion, see 920th meeting, paras. 54-77. 2 Para. 8.
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as he himself had repeatedly urged in the earlier discussions,
the administrative and technical staff of a special mission
would enjoy greater privileges than those granted by
the 1961 Vienna Convention to staff of the same category
serving a permanent diplomatic mission.

10. Mr. BARTOS, Special Rapporteur, said it was
correct that members of the administrative and technical
staff should enjoy the privileges and immunities specified
in articles 24 to 30, and not 24 to 31, if article 32 was to
conform with the corresponding provision of the Vienna
Convention on Diplomatic Relations (article 37, para-
graph 2). The reference to article 31 had been made
in error.

11. The exemption from customs duties of articles
imported at the time of first installation had not been
mentioned in the draft articles on special missions because
such missions were not really installed in the territory
of the receiving State.

12. Mr. KEARNEY said he wished to raise a more
general issue. In view of the temporary nature of special
missions, it would be appropriate to restrict the customs
privileges of the representatives of the sending State in
a special mission and the members of its diplomatic
staff to articles brought into the receiving State on their
first entry into that State.

13. He had expressed that view in the Drafting Com-
mittee, but it had been explained that the receiving State
could restrict the customs privileges of such persons by
virtue of the words " Within the limits of such laws and
regulations as it may adopt" in article 31, paragraph I,3

which were modelled on a similar proviso in article 36,
paragraph 1, of the 1961 Vienna Convention. In view of
that explanation, he had not pressed the matter further,
but article 36 of the Vienna Convention was ambiguous
and the relationship between the proviso in question and
other clauses in that Convention was not at all clear.
Unfortunately, article 31 of the draft on special missions,
which the Commission had adopted in principle at the
933rd meeting, contained similarly ambiguous language.

14. Mr. USTOR, Acting Chairman of the Drafting
Committee, said that if the enumeration in article 32
were limited to articles 24 to 30, members of the adminis-
trative and technical staff of a special mission would be
completely excluded from the benefits of article 31:
they would therefore have no customs exemption whatso-
ever, even in respect of their personal baggage brought
into the receiving State on first entry.

15. Mr. NAGENDRA SINGH said that the point
made by Mr. Ustor was a valid one; it could be met by
giving the administrative and technical staff of special
missions the same privileges as similar staff of permanent
diplomatic missions enjoyed under the 1961 Vienna
Convention, but not more.

16. The CHAIRMAN said that the Commission had
perhaps been unnecessarily cautious with regard to the
application of the concept of first installation to special
missions; some special missions stayed for a long time

8 See 933rd meeting, para. 78.

in the receiving State and, in any case, it would not be
inappropriate to describe as "first installation" the
first arrival of a member of a special mission in the
receiving State to take up his duties. He therefore suggested
that, on the question of first installation, article 32 should
follow the model of the Vienna Convention.

17. Mr. BARTOS\ Special Rapporteur, said that there
was no need for any special exemption for articles for
personal use, but he had no objection to including a
reference to article 31, paragraph 1 as well. It must,
however, be recognized that that would not give the
administrative and technical staff wider privileges and
immunities than were provided for by the Vienna Con-
vention on Diplomatic Relations. Moreover, if the
administrative and technical staff were to enjoy advantages
on first installation, the representatives and diplomatic
staff would, of course, have to enjoy them too, contrary
to what had been previously agreed. He saw no need to
make such a change.

18. Mr. USHAKOV urged that the Commission should
express its opinion on the matter quite clearly. A reference
to article 31, paragraph 1 would give the technical and
administrative staff wider privileges and immunities
than were accorded by the Vienna Convention in article 37,
paragraph 2. Was that really the Commission's intention?

19. Mr. USTOR suggested that article 32 should be
referred back to the Drafting Committee.

20. The CHAIRMAN invited comments on his
suggestion that provision should be made in article 32
for extending to the administrative and technical staff the
privileges specified in article 31, paragraph 1, but only in
respect of articles imported at the time of first installation.

21. Mr. CASTREN proposed that in order to reconcile
the different views, article 32 and article 31, on which
a vote had not yet been taken, should be recast to make
them conform as closely as possible with the corresponding
provisions of the Vienna Convention on Diplomatic
Relations. After all, though diplomatic missions were
permanent, their staff changed frequently so that its
position was not unlike that of members of a special
mission.

22. Mr. AGO said he doubted whether the word
"installation" or "establishment" should be used in
connexion with a special mission, which was temporary
by definition and usually of brief duration.

23. Mr. IGNACIO-PINTO agreed with Mr. Ago that
because of its temporary role a special mission should not
be given the same advantages as a permanent mission;
only the latter really had to "install" or "establish"
itself.

24. Mr. RAMANGASOAVINA said he considered
that, on the contrary, article 31, paragraph 1 should be
amended to bring it into line with the corresponding
provision of the Vienna Convention on Diplomatic
Relations. Customs exemption should not, however, be
limited to the provisions of article 31, paragraph 1 alone;
to omit the exemption from baggage inspection provided
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for in paragraph 2 might be regarded as a vexatious
measure against the administrative and technical staff.

25. The CHAIRMAN suggested that the Drafting
Committee should be asked to find a better expression
than "first installation" to describe the situation in
regard to special missions. The purpose was simply to
give the staff concerned the necessary privileges and
immunities to cover their first needs on arrival in the
receiving State.

26. Mr. AGO agreed that the matter should be referred
back to the Drafting Committee.

27. The CHAIRMAN said that, if there were no
objection, he would assume that the Commission agreed
to refer back to the Drafting Committee not only article 32,
but also article 31, which the Commission had only
approved in principle at its previous meeting.

It was so agreed*

ARTICLE 33 (Members of the service staff) [37]5

28. Mr. AGO, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following text for article 33:

" Members of the service staff of the special mission
shall enjoy immunity from the jurisdiction of the
receiving State in respect of acts performed in the
course of their duties and exemption from dues and
taxes on the emoluments they receive by reason of their
employment, and exemption from social security
legislation as provided in article 28."

29. The Drafting Committee had added, at the end of the
article, a clause providing that members of the service
staff of a special mission enjoyed exemption from social
security legislation as provided in article 28.

30. The CHAIRMAN said that, in the English text,
the word "and" before the words "exemption from
dues and taxes" should be deleted and replaced by a
comma.

Article 33, with that amendment to the English text,
was adopted unanimously.

ARTICLE 34 (Private staff) [38]6

31. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 34:

" Private staff of the members of the special mission
shall be exempt from dues and taxes on the emoluments
they receive by reason of their employment. In all
other respects, they may enjoy privileges and immunities
only to the extent admitted by the receiving State.
However, the receiving State must exercise its juris-
diction over those persons in such a manner as not to
interfere unduly with the performance of the functions
of the special mission."

4 For resumption of discussion and adoption of article 32, see
937th meeting, paras. 1-4.

5 For earlier discussion, see 921st meeting, paras. 1-28.
6 For earlier discussion, see 921st meeting, paras. 29-41.

32. The Drafting Committee had made drafting changes
in the first sentence corresponding to those made in
other articles. The article was modelled on article 37,
paragraph 4 of the Vienna Convention on Diplomatic
Relations.

Article 34 was adopted unanimously.

ARTICLE 35 (Members of the family) [39]7

33. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 35:

" 1. The members of the families of representatives
of the sending State on the special mission and of
members of its diplomatic staff shall, if they are not
nationals of the receiving State, enjoy the privileges
and immunities specified in articles 24 to 31.

" 2. Members of the families of the administrative and
technical staff of the special mission shall, if they are
not nationals of or permanently resident in the receiving
State, enjoy the privileges and immunities specified
in article 32."

34. The references to articles 24 to 31 and article 32
would have to be carefully checked if articles 31 and 32
were amended as a result of the discussion which had
just taken place on article 32.

35. Article 35 was modelled on the Vienna Convention.
However, under article 37 of that Convention the members
of the family of a diplomatic agent enjoyed privileges and
immunities if they were not nationals of the receiving
State, whereas members of the families of persons on
the administrative and technical staff, in order to enjoy
privileges and immunities, must be neither nationals of
the receiving State nor permanently resident in that
State. He doubted whether that distinction, which might
possibly be accepted for permanent missions, should
be maintained with regard to special missions: it would
be extraordinary if a person who was permanently
resident in the receiving State were to change his status
while a special mission was there, merely because he
was related to one of the representatives of the sending
State on the special mission or to a member of its diplo-
matic staff. He therefore proposed that the words "or
permanently resident in" be inserted after the words
" nationals of" in paragraph 1.

36. Mr. YASSEEN supported Mr. Ago's proposal.

37. Mr. BARTOS, Special Rapporteur, said he accepted
the addition proposed by Mr. Ago.

38. Mr. CASTREN said he had no objection to the
proposed addition, but asked that the reasons for it
should be explained in the commentary.

39. The CHAIRMAN put article 35 to the vote with
the addition of the words " or permanently resident in"
in paragraph 1.

Article 35, as amended, was adopted unanimously.

7 For earlier discussion, see 921st meeting, paras. 42-79.
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ARTICLE 36 (Nationals of the receiving State and persons
permanently resident in the territory of the receiving
State) [40]8

40. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 36:

" 1. Except in so far as additional privileges and
immunities may be recognized by the receiving State,
the representatives of the sending State on the special
mission and the members of its diplomatic staff who
are nationals of or permanently resident in that State
shall enjoy immunity from jurisdiction and inviola-
bility only in respect of official acts performed in the
exercise of their functions.

" 2. Other members of the special mission and private
staff who are nationals of or permanently resident in
the receiving State shall enjoy privileges and immunities
only to the extent granted to them by the receiving
State. However, the receiving State must exercise its
jurisdiction over those persons in such a manner as
not to interfere unduly with the performance of the
functions of the special mission."

41. Only drafting changes had been made to the article;
the substance was identical with the corresponding
provision of the Vienna Convention (article 38).

42. Mr. USHAKOV observed that the words "special
agreement or by decision of" had been omitted after
the words "recognized by" in paragraph 1.

43. Mr. BARTOS, Special Rapporteur, explained that
the reference to a special agreement had been deleted
because that question would be dealt with in a general
way in the article on derogations.

44. Personally, he still had some doubt about the
feasibility of making a distinction between official acts
and other acts where personal inviolability was concerned.
He appreciated, however, that the Drafting Committee
had not wished to change that provision, which appeared
in the Vienna Convention.

45. Furthermore, he considered that the expression
" official acts performed in the exercise of their functions "
was pleonastic; but there again the Drafting Committee
had not wished to change the form of words used in
the Vienna Convention.

46. Mr. CASTREN drew attention to the fact that the
expression " qui ont la nationalite " was used in paragraph 1,
whereas the term "ressortissants" was used in the title
and in paragraph 2.

47. Mr. AGO said that the words " qui ont la nationalite"
in paragraph 1 should be replaced by the words "sont
ressortissants", as the Commission had used the term
"ressortissants" throughout.

48. Furthermore, the word "recognized" in paragraph 1
(in French "reconnus") should be replaced by the word
"granted" (in French "accordes"), a more correct term

which was used in article 38, paragraph 1 of the Vienna
Convention.

It was so agreed.
Article 36, as amended, was adopted unanimously.

ARTICLE 37 (Duration of privileges and immunities) [44]9

49. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 37:

" 1. Every person entitled to privileges and immunities
shall enjoy them from the moment he enters the
territory of the receiving State for the purpose of
performing his functions in the special mission, or,
if already in its territory, from the moment when his
appointment is notified to the Ministry of Foreign
Affairs or such other organ of the receiving State as
may be agreed.

"2. When the functions of a person enjoying pri-
vileges and immunities have come to an end, such
privileges and immunities shall normally cease at the
moment when he leaves the country, or on expiry of
a reasonable period in which to do so, but shall subsist
until that time, even in the case of armed conflict.
However, with respect to acts performed by such a
person in the exercise of his functions as a member
of the special mission, immunity shall continue to
subsist.

" 3 . In the event of the death of a member of the
special mission, the members of his family shall
continue to enjoy the privileges and immunities to
which they are entitled until the expiry of a reasonable
period in which to leave the country."

50. Paragraph 3 was the former paragraph 1 of article 38;
the new arrangement was more logical because the
paragraph concerned the duration of privileges and
immunities.

Article 37 was adopted unanimously.

ARTICLE 38 (Property of a member of the special mission
or of a member of his family in the event of death) [45]10

51. Mr. AGO, Acting Chairman of the Drafting
Committee, said that the Drafting Committee proposed
the following title and text for article 38:

"Property of a member of the special mission or of
a member of his family in the event of death"

" 1. In the event of the death of a member of the
special mission or of a member of his family, if the
deceased was not a national of or permanently resident
in the receiving State, the receiving State shall permit the
withdrawal of the movable property of the deceased,
with the exception of any property acquired in the
country the export of which was prohibited at the time
of his death.

"2. Estate, succession and inheritance duties shall
not be levied on movable property which is in the
receiving State solely because of the presence there of

8 For earlier discussion, see 922nd meeting, paras. 1-53.

9 For earlier discussion, see 922nd meeting, paras. 66-79.
10 For earlier discussion, see 922nd meeting, paras. 80-85.
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the deceased as a member of the special mission or
as one of the family of a member of the mission."

52. Mr. CASTREN said he noted that there was a
difference of substance between that article and the
corresponding provision in article 39, paragraph 4 of
the Vienna Convention, for the words " or of a member
of his family", in paragraph 1, preceded the words
"if the deceased was not a national of or permanently
resident in the receiving State " instead of following them.
It would be better not to change the system established
by the Vienna Convention, for the right provided for in
paragraph 1 should be granted in the event of the death
of a member of the family, even if the deceased was a
national of, or permanently resident in, the receiving State.

53. Mr. AGO said that Mr. Castren was right. The
opening words of the paragraph might be altered to
read: "In the event of the death of a member of the special
mission not a national of, or 'permanently resident in, the
receiving State or of a member of his family..."

54. Mr. KEARNEY pointed out that if that change
were made, the result would be contrary to all the normal
rules of private international law on the disposal of
private property. The disposal of the property of a person
who was permanently resident in the receiving State
would normally be governed by the laws of that State.

55. Article 39, paragraph 4 of the Vienna Convention
on Diplomatic Relations was very poorly drafted and he
opposed the suggestion now being made to introduce that
defective wording into article 38, paragraph 1 as adopted
by the Drafting Committee.

56. Mr. BARTOS, Special Rapporteur, said he agreed
with Mr. Kearney. The provision adopted in the Vienna
Convention was contrary to the principles of private
international law—which, in such cases, took nationality
or residence as the criterion—and constituted an unwar-
rantable interference with the sovereign rights of States.

57. Mr. USTOR supported the views expressed by
Mr. Kearney and Mr. Bartos. It was essential that the
words " not a national of, or permanently resident in, the
receiving State" should qualify not only "a member of
the special mission" but also "a member of his family".

58. The CHAIRMAN noted that the suggestion by
Mr. Kearney, Mr. Bartos and Mr. Ustor was that the
language proposed by the Drafting Committee for
article 38, paragraph 1 should be retained.

59. Mr. AGO said he had come round to the view put
forward by Mr. Kearney, Mr. Bartos and Mr. Ustor
about the placing of the words " or of a member of his
family". It would be better to rectify the anomaly in
the Vienna Convention.

60. He suggested that, in the French text of paragraph 1,
the future tense "permettra" be replaced by the present
tense "permet", as all the provisions of the draft were
expressed in the present tense.

61. Mr. RAMANGASOAVINA said he would prefer
to keep the future tense in that particular case, because
it had a different shade of meaning: the receiving State

would permit the withdrawal of the property when asked
to do so.

62. The CHAIRMAN said that the point of substance
which had been raised was an important one and justified
a departure from the corresponding text of the Vienna
Convention. It was to be hoped that the improved draft
on special missions now before the Commission would
conduce to a liberal interpretation of the defective text
of article 39, paragraph 4 of the 1961 Vienna Convention.

63. He then put to the vote article 38 as proposed by
the Drafting Committee, without amendment.

Article 38 was adopted by 14 votes to none, with
1 abstention.

ARTICLE 43 (Right to leave the territory of the receiving
State) [46]11

64. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 43:

" 1. The receiving State must, even in case of armed
conflict, grant facilities to enable persons enjoying
privileges and immunities, other than nationals of the
receiving State, and members of the families of such
persons irrespective of their nationality, to leave at
the earliest possible moment. In particular it must,
in case of need, place at their disposal the necessary
means of transport for themselves and their property.

"2. The receiving State is required to grant the
sending State facilities for removing the archives of
the special mission from the territory of the receiving
State."

65. Paragraph 2 had no equivalent in the corresponding
article of the Vienna Convention (article 44), but it was
necessary because of the temporary nature of special
missions.

66. Mr. KEARNEY said that the burden imposed on
the receiving State by paragraph 1 should only be imposed
in the case of armed conflict or some other serious
breach. He saw no reason for applying that provision in
normal circumstances, and he therefore questioned the
need for the word "even".

67. The CHAIRMAN pointed out that the word " even "
appeared in article 44 of the 1961 Vienna Convention;
the purpose was to stress that the obligation stated in
article 44 was a general one, while emphasizing that it
also applied in the case of armed conflict.

68. Mr. KEARNEY said it seemed excessive to require
the receiving State to meet a demand for embarkation
on the very first ship or aircraft even if there was no
urgency.

69. Mr. TSURUOKA said he would prefer the con-
cluding words of paragraph 2 of the French text to read
"pour retirer les archives de la mission speciale du territoire
de VEtat de reception", in order to avoid any misunder-
standing about the meaning of the words "son territoire".

11 For earlier discussion, see 922nd meeting, paras. 54-65.
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70. Mr. AGO said that the wording proposed by
Mr. Tsuruoka would have the advantage of making the
English and French texts of paragraph 2 correspond
exactly.

71. Mr. YASSEEN said that, grammatically, there
could be no doubt about the meaning of the adjective
"son", since the receiving State was the subject of the
main clause.

72. Mr. KEARNEY asked whether the words "is
required to grant" in paragraph 2 implied a free grant.

73. The CHAIRMAN said that they did not.
Article 43 was adopted unanimously.

State Responsibility
(A/CN.4/196)

[Item 3 of the agenda]

74. The CHAIRMAN invited the Commission to
consider item 3 of the agenda.

75. Mr. AGO, Special Rapporteur, introducing his
note on State Responsibility (A/CN.4/196), said that the
report of the Sub-Committee on State Responsibility
and the outline programme it contained had been
approved by the Commission in 1963 ;12 it had been on
that basis that he, as Special Rapporteur, had been
instructed to prepare a report. As the membership of the
Commission had changed in 1966, he wished to know
whether the Commission confirmed his appointment and
the instructions it had previously given to him.

76. Mr. RAMANGASOAVINA said that, in his view,
the programme set out in Mr. Ago's note included every-
thing necessary for the study of the subject. A report
based on that programme would be most valuable.

77. Mr. TAMMES said that the Sub-Committee on
State responsibility had taken an important step in
deciding unanimously on a new approach to the topic—
that of separating the elements of the illegal act and its
consequences from the substantive rules, violation of
which made an act illegal. It was true that much might
be learned about the existence of a rule from international
reactions to the violation of an alleged rule, and a study
of the mass of existing material on disputes concerning
such rules would undoubtedly be useful. Nevertheless,
it would be a considerable advantage for the Commission
not to be hampered in its future work on State responsi-
bility by being obliged first to formulate substantive
rules on such matters as nationalization and Charter
principles, or, in its practical work of codification, by
having to await the completion of work on State res-
ponsibility in the widest sense, which might be regarded
as the keystone of international law.

78. In his opinion, the term "State responsibility" was
tinged with the nineteenth-century conception of inter-
national disputes and conflicts as, so to speak, large-scale
civil proceedings, and he had suggested at the 928th

meeting,13 during the discussion on the organization of
future work, that the title of the topic might be changed.
The Special Rapporteur was fully aware of the old-
fashioned connotation of the term, but considered that
a change might create confusion, so he would not press
his suggestion. Nevertheless, remnants of the traditional
conception subsisted in the Sub-Committee's outline
programme, which dealt very fully with the passive
subject of responsibility, or subject of international
law held responsible for violating a substantive inter-
national rule. Perhaps there was still room for study of
the collective subject of responsibility, arising from a
situation in which a number of States were engaged in
a joint enterprise and incurred joint liability for damage
to third States; but such situations had so far arisen only
in connexion with the law of outer space, after the outline
had been drafted; moreover, the Sub-Committee had
decided to leave aside the question of the responsibility
of international organizations.

79. The outline programme did not deal with some
wider questions concerning the active subject of responsi-
bility, or subject of international law—usually the State—
which set the process of imputation of responsibility in
motion. Was that subject the injured State? Was it a
State having a direct interest in seeing the legal situation
restored, if possible ? Did the individual interest of any
party to a treaty in ensuring strict observance of that
treaty in itself warrant initiating an action to impute
responsibility, as was expressly provided in a number of
instruments ? Or was there a collective interest of a com-
munity of parties in the integrity of a treaty and, conse-
quently, a collective active subject of responsibility?
Such questions might have been regarded as theoretical
when the programme had been drawn up but no one
could take that view now, and the Commission could
hardly leave those questions unanswered in the context
of its work on State responsibility, especially the second
point of the programme: "The forms of international
responsibility".

80. The CHAIRMAN, replying to a question by
Mr. TABIBI, said he had announced at the 928th meeting14

that Mr. Ago hoped to be able to submit a report with
draft articles to the Commission in 1969.

81. Mr. USHAKOV, referring to paragraph 5 of the
note on State responsibility (A/CN.4/196), said that he
agreed with those members of the Commission who had
thought that the emphasis should be placed in particular
on the study of State responsibility in the maintenance
of peace.

82. There was no reference in the programme to the
question of the subject of international law entitled to
assert the responsibility of a State which had committed
a wrongful act. For example, the injured State would
assert the responsibility of a State which had violated the
regime of the high seas; but other States should also
intervene, because an.international rule had been broken.

83. With regard to the forms of international responsi-
bility, it seemed to him that sanction should be mentioned

12 Yearbook of the International Law Commission, 1963, vol. II,
document A/5509, para. 55.

13 Para. 10.
" Para. 1.
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before reparation. In Russian, the expressions correspond-
ing to "imputation of the wrongful act" and "imputation
of responsibility" belonged to the terminology of criminal
law; he was not sure that they could be used in inter-
national law.

84. Mr. EUSTATHIADES said that in two passages
—in paragraph 4 of the note and in paragraph 5 of the
extract from the report of the Sub-Committee which it
contained—attention was drawn to the need to pay
"careful attention... to the possible repercussions which
new developments in international law may have had on
responsibility", but he did not see which of the items on
the programme that remark applied to. As far as the
programme as a whole was concerned, he thought it
would take several years to carry out, for it covered an
extremely wide field. For instance, the question of the
responsibility of legislative, administrative and judicial
organs, referred to in paragraph (2) of the first point of
the outline programme, could form the subject of a
convention by itself. Consequently, he wondered whether
it would not be possible to leave certain questions aside
for the time being and deal with them separately later on.
It would be very difficult to consider so many important
problems simultaneously.
85. Referring to a question which Mr. Tammes had also
raised, he said that in his view it would be preferable to
use some expression other than "active subject" which
did not correspond to the complex character of the topic.
The expression meant subjects capable of setting in
motion the process of imputing the international res-
ponsibility of States. In that connexion he wished to
draw attention to the need for considering the procedures
for imputing responsibility. That was a matter which
belonged to the topic of responsibility and would have to
be studied by the Commission, otherwise its work on the
codification of international responsibility would be
incomplete.
86. Lastly, the programme contained no reference to
the important question of the exhaustion of internal
remedies, which was not in all cases associated solely
with the rules of procedure for imputing responsibility;
it might affect the actual substance of responsibility.

87. Mr. NAGENDRA SINGH expressed his satis-
faction with the proposed outline programme as a basis
for the Commission's work. In view of its great importance
for both developing and developed countries, the topic
should be dealt with in all its aspects. If the Commission
could bring about the adoption of a convention on State
responsibility, it would be making a great contribution
to the establishment of the rule of law in the international
community.

88. Mr. KEARNEY said he considered that the outline
programme represented a reasonable organization of
efforts to codify the topic of State responsibility. An
attempt to define general problems from the outset had
much to recommend it; State responsibility was as broad
a general subject as could be found in international law
and was hard to reduce to a few well-ordered rules.

89. He had a few general comments to make on the
programme in document A/CN.4/196. In the first place,

the distinction between objective and subjective elements
in paragraph (2) of the first point seemed to be an unduly
psychological approach to the definition of a wrongful
act. Secondly, it was difficult to distinguish, as was done
in paragraph (3), between wrongful acts arising from
conduct alone and those arising from events. He agreed
with Mr. Eustathiades's views on the problem of the
exhaustion of local remedies. On the other hand, he was
not sure that Mr. Ushakov's idea of dealing with sanction
first was the logical approach, for sanction was the result
of a wrongful act; it was probably wiser to begin by
defining an international wrongful act and to deal later
with such consequential and procedural questions as
sanction. Finally, references to the procedural aspects
of responsibility were scattered throughout the pro-
gramme; the Special Rapporteur might consider whether
procedure could not be dealt with in a separate section
of the draft.

90. Mr. CASTAftEDA said he fully approved of the
proposed programme of work. He welcomed the decision
to make a distinction between the problem of international
responsibility and the problem of determining the obli-
gations a breach of which might involve responsibility.
The adoption of that procedure would enable the Com-
mission to overcome the difficulty confronting it. Once
the general rules of responsibility had been established,
the Commission could deal with the matters arising
from them.

The meeting rose at 1 p.m.

935th MEETING

Thursday, 6 July 1967, at 3 p.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr Bartos, Mr. Castren, Mr.
Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney, Mr.
Nagendra Singh, Mr. Ramangasoavina, Mr. Tabibi,
Mr. Tammes, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

State Responsibility
(A/CN.4/196)

(continued)

[Item 3 of the agenda]

1. The CHAIRMAN invited the Commission to conti-
nue its discussion of item 3 of the agenda.

2. Mr. USTOR said that State responsibility was a
topical subject, for with the development of international
society, international delinquencies had not disappeared,
but on the contrary were to be witnessed every day. In
deciding to depart from the approach adopted by the
previous Special Rapporteur and to explore the possibility
of finding general criteria for codifying the topic, the
Commission had adopted a satisfactory solution, both
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from the theoretical and from the practical point of view.
Nevertheless, it was clear that when the Commission had
avoided the Scylla of an approach fraught with political
implications, it had met with the Charybdis of an enor-
mous number of highly complex theoretical problems;
for instance: whether culpa or dolus were necessary for the
establishment of responsibility, or in what cases the re-
sults alone would give rise to responsibility; what were
the boundaries of objective responsibility; and whether
the intention or motive underlying certain acts played a
part in the establishment of responsibility and the duty to
make reparation. Moreover, the point raised by Mr.
U shakov, that of the nature of legal interest, or who had
locus standi in cases of international delinquency and in
what cases there should be something in international law
similar to actio publica in Roman law, was a burning
question, especially in the light of the South West Africa
cases. The Commission had made a wise choice in appoint-
ing Mr. Ago as Special Rapporteur, and could have
every confidence in his capacity to deal with the difficult
problems that arose.

3. Mr. IGNACIO-PJNTO said he fully approved of the
programme proposed by Mr. Ago and believed that the
new approach to the problem would make it possible to
codify the international law on State responsibility.

4. Mr. AGO, Special Rapporteur, said he wished to
reply to the very interesting comments made at the 934th
meeting.

5. In the first place, referring to Mr. Tammes's suggestion
that account should be taken not only of "passive
subjects" of responsibility but also of "active subjects",
he thought that it might be preferable to speak, not of
"active subjects of responsibility" but of "subjects
entitled to assert the responsibility of States ", which were
referred to in several places in the report, for instance in
connexion with sanctions.
6. Mr. Ushakov had asked whether, in considering the
possibility of sanction, the possibility of a public action
could be accepted in international law. Had the time come
to draw away from the classical idea that the only subject
of law entitled to assert the responsibility of a State was
the person injured and to recognize that there might be
exceptional cases in which the international community
as such was entitled to assert that responsibility? He
thought that that was a very important question and
should be taken into consideration in preparing the draft
convention.

7. Mr. Tammes had raised the question of collective
responsibility. Did collective responsibility arise in con-
sequence of a collective wrongful act or was there a series
of individual responsibilities arising from a series of
individual wrongful acts? That question, too, should be
gone into thoroughly, as it was important both from the
point of view of conduct and imputation and from that of
the consequences, in other words the responsibility itself.
8. Referring to Mr. Ushakov's proposal that the order
of the forms of international responsibility should be
reversed and that sanction should be mentioned before
reparation, he said that in the enumeration in his note he
had followed the usual order. Everything depended on

one's ideas on the relationship between sanction and
reparation. According to Kelsen, sanction was the normal
consequence of responsibility and reparation was merely
an offer made by the guilty subject of law in order to
avoid the sanction. According to that line of reasoning,
sanction should precede reparation. Other writers, how-
ever, held that reparation was not a substitute for sanction,
but the perfectly normal consequence of a wrongful act.
The Commission should study that question and pay
particular attention to international practice when
working out the theory of it.
9. Mr. Kearney had expressed some doubt about the
distinction between the subjective and objective elements
of the wrongful act. Those terms were, of course, only
used for guidance in the report: they would not appear in a
draft of articles. Its clauses would deal with certain kinds
of conduct, certain kinds of violation and the imputation
of responsibility for such violations to a subject of inter-
national law. The difference between a wrongful act
arising from conduct and a wrongful act arising from
events could be illustrated by the following examples: if a
State violated the territorial sea of another State, it
committed an international delinquency of conduct; if a
State failed to fulfil the international obligation to protect
the embassy of a foreign country, especially during disturb-
ances, there would be a wrongful act only if the embassy
was attacked, and it was that which led to the idea of a
wrongful act arising from events.
10. The question of exhausting internal remedies raised
by Mr. Eustathiades was in his (Mr. Ago's) opinion
related to the origin of responsibility. It was, therefore,
a question of substance, not of procedure. It was not
mentioned in the programme of work for the simple
reason that, essentially, the rules relating to that question
applied only to acts injuring private individuals. But it
would be dealt with in connexion with the responsibility
of the State for acts committed by its organs.
11. With regard to questions relating to the procedure in
cases of responsibility, it would be preferable for the time
being to consider only the general rules of international
responsibility. A decision on their inclusion in the draft
convention could be taken during the second stage of the
work.
12. In conclusion, he said it was difficult to give an
opinion on the scope of the topic at that stage. It would be
better to proceed pragmatically and to decide as the work
progressed whether the topic ought to be dealt with in a
succession of reports and, if so, how that should be done.

13. The CHAIRMAN, speaking as a member of the
Commission, said he had been most interested in the
suggestions made during the debate, particularly those
concerning the possibility of taking public action to secure
observance of international law. That problem raised
extremely delicate questions, as had been shown by the
Corfu Channel case1 in 1947, when an argument of the
United Kingdom before the International Court of
Justice on those lines had proved unsuccessful.
14. Speaking as Chairman, he pointed out that the
Commission had always adhered to the principle that,

1 I.C.J. Reports, 1949, p. 4.
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although it was necessary to give a Special Rapporteur
general directives, it was unwise to bind him too strictly in
advance. Experience had shown that, even in the case of
subjects with which members were quite familiar, close
examination of draft articles brought out points that had
not been fully appreciated before. He was sure that when
Mr. Ago came to prepare his report, he would find it
necessary to make certain departures from the order and
substance of the outline programme drawn up by the
Sub-Committee on State Responsibility. He suggested that
the Commission should confirm Mr. Ago's appointment
as Special Rapporteur on State responsibility and endorse
the general outline of the directives he had been given in
1963, wishing him success in a very arduous and important
task, the accomplishment of which would make a major
contribution, not only to the science of international law,
but also to the foundations of international peace.

The Chairman's suggestion was adopted unanimously.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the previous meeting)

[Item 1 of the agenda]

QUESTION OF DEROGATION FROM THE
PROVISIONS OF THE ARTICLES

15. The CHAIRMAN invited the Special Rapporteur to
introduce the text of the article on derogation which was
to be submitted to the Drafting Committee. In his own
opinion, it would be more expedient for the Drafting
Committee to consider the proposals and to make recom-
mendations to the Commission, before the Commission
discussed them in detail, but the Special Rapporteur
might wish to seek guidance before that course was
taken.

16. Mr. BARTOS, Special Rapporteur, said that in light
of the Commission's discussions he had prepared for the
Drafting Committee, to replace articles 17 bis and "X"
(A/CN.4/194/Add. 2), a draft article "Z" reading:
"Derogation from the provisions of the present articles"

" 1. The parties to the present draft articles may not
derogate from the provisions of articles...

"2. Derogations from any other provisions of the
present draft may be made only by express agreement
between the parties which intend to derogate from them
and shall have effect only between those parties."

17. For the time being, he proposed to mention, in
paragraph 1, articles 1, 2 and 3—all of which would
probably have other numbers in the final draft—and
the Commission might perhaps wish to add some others.

18. Mr. YASSEEN said that since article "Z" had been
prepared for the Drafting Committee on the basis of
guidance given by the Commission, it had better be
considered by the Drafting Committee first.

19. Mr. USHAKOV said he did not think the Commis-
sion had decided to include an article such as article "Z"
in its draft.

20. It was already laid down in article 40 bis, para-
graph 2(b), that States parties to the future convention
might extend to each other, by custom or agreement, more
favourable treatment than was required by the provisions
of the articles. And under paragraph 2(c), States could
agree among themselves to reduce reciprocally the extent
of the facilities, privileges and immunities for their
special missions. Consequently, either article "Z" merely
repeated what was said elsewhere and was unnecessary, or
its effect was to extend to draft articles other than those
concerning facilities, privileges and immunities the right
to make derogations in the narrow sense, in which case it
conflicted with article 40 bis, paragraph 2 (c).

21. The CHAIRMAN agreed that there might be some
advantage in asking the Drafting Committee to examine
the proposed article in conjunction with the provisions to
which it related. Nevertheless, the discussion would give
the Drafting Committee some guidance for formulating
its proposals, and it would probably be wise to refer the
text to the Committee forthwith.

22. Mr. KEARNEY pointed out that the Commission
had never taken any decision on the principle of including
derogation clauses in the draft. It should be borne in
mind that the Vienna Conventions contained no such
clauses.

23. The CHAIRMAN said that certain views had been
expressed during the debate which made it necessary for
the Drafting Committee to consider the proposed article.
The decision whether or not to include derogation clauses
would depend on the enumeration of the articles from
which no derogation was permitted; moreover, the
Special Rapporteur's wishes should be respected.

24. Mr. YASSEEN said that the Commission could not
discuss article "Z" until the blank in paragraph 1 had been
filled in. He himself did not rule out in advance the possi-
bility that the convention might lay down both rules of
jus cogens and certain rules of jus dispositivum from which
the parties would agree that they could not derogate.

25. Mr. BARTOS, Special Rapporteur, reminded the
Commission that his original intention had been to draft a
convention, the provisions of which would have contained
firm commitments by the parties; his idea had been that
possibilities of derogation would have been the exception
and would always have been stated expressly, article by
article. But at its eighteenth session, in view of the com-
ments submitted by Governments, the Commission had
decided that "the provisions of the draft articles on
special missions could not in principle constitute rules
from which the parties would be unable to derogate by
mutual agreement".2 That decision had been approved
by the General Assembly.

26. At the present session the members of the Commis-
sion would have noted that the texts of a large number of
articles of the draft—about two-thirds of them—contained
a clause such as "unless otherwise agreed" or "in the
absence of any special agreement". Following a suggestion

2 Yearbook of the Internationa , Law Commission, 1966. vol. II,
document A/6309/Rev. 1, Part II, para. 60.
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by Mr. Reuter,3 the Commission had considered that it
would be better to delete that proviso from the articles in
which it stood and replace it by a general article stating
that, with very few exceptions, the provisions would be
open to derogation by agreement between the parties. As a
jurist, he had little liking for that solution, which left
much uncertainty, but it would be difficult to turn back at
that stage. He greatly hoped, therefore, that the Commis-
sion would give an opinion on the basic principle of
article "Z" and that, if it decided to include such an
article in the draft, it would help the Special Rapporteur
to fill in the blank in paragraph 1, in other words, to
decide which articles could not be derogated from by the
parties.

27. He wished to point out that some of the Govern-
ments which, in the General Assembly or in their written
comments, had opposed the idea that the convention on
special missions should contain provisions from which
derogations inter se were not permissible, seemed to have
given the term jus cogens a meaning different from that
which the Commission had intended to give it in its
draft on the law of treaties.

28. Mr. EUSTATHIADES said he did not wish to
enter into the controversy about jus cogens, but he was
firmly convinced that a provision such as article "X" or
article "Z" had no place in an international convention.
The Commission would do better to delete that provision
at once, and replace it with an article giving the parties the
right to make reservations to certain articles. The
Commission might also indicate by an express clause in
certain articles that the regime established admitted of
other arrangements or could be modified by the parties
inter se.

29. The CHAIRMAN said that he himself was not
anxious to have a derogation clause in the draft, but he
understood the Special Rapporteur's wish that the Com-
mission should consider the question of providing that
certain articles were beyond any possibility of derogation.
The Commission might not adopt such a clause, but it
could not take a final decision without knowing which
articles of the draft would be involved.

30. Mr. CASTRfiN agreed with the Chairman. He had
been opposed to article "X", but the Special Rapporteur
had already withdrawn that article. The Commission
could hardly take a decision on the proposed new article
"Z" because it was not complete. To save time, the
Commission should ask the Drafting Committee to
consider whether the draft should or should not contain a
provision replacing article "X".

31. Mr. BARTOS, Special Rapporteur, replying to
Mr. Eustathiades, observed that in the case-law of the
International Court of Justice the question of reservations
had become very complicated.

32. Mr. USHAKOV said that, at the previous session,
the Commission had decided to provide in several cases
for the possibility of derogating by special agreement

from the rules set out in the draft articles.4 As the Special
Rapporteur had since put that decision into effect,
article "X", now article "Z", was unnecessary.

33. Mr. YASSEEN said that, also at the eighteenth
session, the Commission had made provision for the
possibility of derogating by agreement from a treaty,
provided that the derogation was neither incompatible
with a rule of jus cogens nor expressly or impliedly
prohibited by the treaty itself.5 Consequently, an article
such as article "Z" could not be accepted or rejected
until all the rules in the draft had been examined.
34. In his opinion the draft articles on special missions
did not contain rules of jus cogens in the strict sense. The
question was whether they nevertheless contained some
rules from which no derogation should be permitted.

35. Mr. AGO said he thought article "Z" was based on
the idea that there might be peremptory clauses in the
draft, although personally he doubted it. The notion of a
peremptory rule or rule of jus cogens had two aspects:
first, the rule did not admit of derogation and any treaty
conflicting with that principle was void; secondly, it must
be materially possible to derogate from the rule. There
were certain rules in the present draft from which it was
not materially possible to contemplate derogation, but
which were not consequently rules of jus cogens. One
example was the rule that a special mission was sent by
one State to another State with that State's consent; it
would be illogical to say that the latter State could give
its consent to a special mission's being sent to it without
its consent.

36. The * notion of jus cogens was, moreover, very
restricted, and depended on the practice of States. It
varied with the period and with the political and social
conditions prevailing in the international community.
Hence it would be a mistake to decide in advance that
certain rules in the draft were rules of jus cogens. In any
case, where derogation from a rule was possible by
special agreement, there was no need to say so. Conse-
quently, article "Z" was superfluous.

37. Mr. BARTOS, Special Rapporteur, observed that he
had never used the term "jus cogens" in connexion with
draft articles on a topic to which the notion was foreign.
Be that as it might, if the Commission decided to omit
article "Z", the proviso "unless specially agreed" would
have to be reintroduced into a great many provisions.

38. Mr. AGO said that, in his opinion, that was not
necessary.

39. The CHAIRMAN suggested that article "Z" be
referred to the Drafting Committee, on the understanding
that the Commission had not taken any decision on the
principle of including a derogation clause.

// was so agreed.6

8 See 923rd meeting, para. 23.

4 Yearbook of the International Law Commission, 1966, vol. II,
loc. cit.

6 Ibid., following para. 38.
6 On the recommendation of the Drafting Committee, it was

subsequently decided to delete article "X" (and thus article "Z").
See 937th meeting, para. 81.
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DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
{resumed from the previous meeting)

ARTICLE 20 (Inviolability of archives and documents) [26]7

40. The CHAIRMAN put to the vote article 20 which
the Commission had already approved in principle.

Article 20 was adopted unanimously.

ARTICLE 21 (Freedom of movement) [27]8

41. The CHAIRMAN drew attention to a change in the
English text of article 21, which had been approved in
principle by the Commission. The Drafting Committee
had decided to replace the words "freedom of movement
and travel on its territory to the extent that this is necessary
for the performance of the functions of the special
mission" by the words "such freedom of movement and
travel on its territory as is necessary for the performance
of the functions of the special mission".

Article 21, as amended, was adopted unanimously.

ARTICLE 22 (Freedom of communication) [28]9

42. The CHAIRMAN invited the Commission to
consider the text of article 22 proposed by the Drafting
Committee. The text which the Commission had approved
in principle at the 931st meeting had not been changed; the
Drafting Committee had considered the proposal to
insert the adjective "permanent" before "diplomatic
missions" in the second sentence of paragraph 1, but had
decided not to recommend that addition.

43. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that besides the permanent diplomatic mission
there might be other missions of a diplomatic character,
which would not necessarily be permanent missions. The
difficulty might perhaps be overcome by amending the
passage to read: "In communication with the government
and with the permanent diplomatic mission, consular
posts and the other special missions of the sending
State...".

44. Mr. BARTOS, Special Rapporteur, drew attention to
the definitions in sub-paragraphs (b) and (c) of the
preliminary article10 and said he considered it preferable
to retain the expression "diplomatic missions", which
covered the various kinds of mission of a diplomatic
character.

45. Mr. AGO said he thought that the system of defini-
tions proposed by the Special Rapporteur (A/CN.4/194/
Add.2, article O) had the defect of confining the term
"permanent diplomatic mission" to the mission accred-
ited to a State, to the exclusion of other diplomatic
missions which were equally permanent.

46. Furthermore, the plural, "diplomatic missions",
used in article 22, paragraph 1 was dangerous because it
might be taken to refer to the diplomatic missions of
States other than the sending State.

47. The CHAIRMAN said that the Special Rapporteur
had pointed out, during the earlier discussions on ar-
ticle 22, that a special mission might well need to commu-
nicate with the permanent diplomatic missions of the
sending State in countries other than the receiving State.

48. Mr. KEARNEY said he would not favour any
alteration of the language used in the opening phrase of
the second sentence of paragraph 1; the text as it stood
made it perfectly clear that the reference was to the
diplomatic missions and consular posts of the sending
State.

49. Mr. YASSEEN agreed with Mr. Ago; it should be
specified in the text that only missions of the sending State
were meant.

50. Mr. AGO proposed that the passage in question
should read "In communicating with the government
of the sending State, its diplomatic missions, its consular
posts and its other special missions". That wording
would also prevent any confusion between the sending
State and the receiving State.

51. Mr. USHAKOV, while acknowledging that Mr.
Ago's proposal was an improvement, pointed out that the
corresponding provision (article 27, paragraph 1) of the
Vienna Convention on Diplomatic Relations was much
less elaborate.

52. The CHAIRMAN invited the Commission to vote
on article 22, the beginning of the second sentence of
paragraph 1 being amended as proposed by Mr. Ago.

Article 22 was adopted with that amendment.

ARTICLE 23 (Exemption of the premises of the special
mission from taxation) [24]n

53. The CHAIRMAN said that the Drafting Committee
proposed a slight change in the English text of article 23
which the Commission had already approved in principle.
In paragraph 1, the words "acting on its behalf" should
be replaced by "acting on behalf of the mission".

54. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed two changes in
the article. First it proposed a new title: "Exemption of
the premises of the special mission from taxation"; and,
secondly, the adoption in paragraph 1 of the words "in
respect of the premises occupied by the special mission",
instead of "in respect of the premises of the special
mission".

55. The CHAIRMAN put article 23 to the vote with the
amendments proposed by the Drafting Committee and
the change in the English text he had mentioned.

Article 23 was adopted unanimously with those amend-
ments.

7 For earlier discussion, see 931st meeting, paras. 22-24.
8 For earlier discussion, see 931st meeting, paras. 25-27.
9 For earlier discussion, see 931st meeting, paras. 28-40.
10 For the text of the preliminary article, see 937th meeting, para. 7.

11 For earlier discussion, see 931st meeting, paras. 41-55.
12 For earlier discussion, see 931st meeting, paras. 56-58.
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ARTICLE 24 (Personal inviolability) [29]12

56. The CHAIRMAN said that no changes were propos-
ed in the text of article 24 which the Commission had
already approved in principle.

Article 24 was adopted unanimously.

ARTICLE 25 (Inviolability of the private accommodation)
[30]13

57. The CHAIRMAN invited the Commission to con-
sider article 25. During the previous discussion he had
suggested that in the English text of paragraph 2 the
words "subject to the proviso in article 26, paragraph 4",
should be replaced by "except as provided in article 26,
paragraph 4", to bring the wording into line with the
corresponding provision of the 1961 Vienna Convention.

Article 25, as thus amended, was adopted unanimously.

58. Mr. KEARNEY pointed out that the provisions of
article 25 were governed by those of article 19, which
dealt with the inviolability of the premises of the special
mission, and which the Commission had not yet finally
adopted. When the Commission came to vote on article 19,
he intended to propose14 that the text be amended so as
to bring it into line with that of the corresponding pro-
vision of the 1963 Vienna Convention on Consular Re-
lations. If the Commission amended article 19 in that
manner, the operation of article 25 would be affected.

59. The CHAIRMAN said he had taken note of that
remark, which did not affect the actual wording of ar-
ticle 25.

The meeting rose at 5.30 p.m.

13 For earlier discussion, see 931st meeting, paras. 59-63.
14 See 936th meeting, para. 12.

936th MEETING

Monday, 10 July 1967, at 3.15 p.m.

Chairman: Sir Humprey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Jime-
nez de Ar6chaga, Mr. Kearney, Mr. Nagendra Singh,
Mr. Reuter, Mr. Tabibi, Mr. Tammes, Mr. Ushakov,
Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(continued)

1. The CHAIRMAN invited the Commission to under-
take a final examination of articles 12 to 14, 17 to 19,
and 26 to 31 proposed by the Drafting Committee.

ARTICLE 12 (End of the functions of a special mission)
[20]1

2. The CHAIRMAN put article 12 to the vote.
Article 12 was adopted unanimously.

ARTICLE 13 (Seat of the special mission) [17]2

3. The CHAIRMAN said that the word "upon"
should be deleted from the English text of paragraph 1 of
article 13.

4. Mr. EUSTATHIADES said it was his understanding
that the Commission had decided to replace the word
"localite" in paragraph 2 of the French text by the word
"ville".

5. Mr. USHAKOV explained that the Drafting Com-
mittee had preferred to keep the word "localite", which
was used in article 12 of the Vienna Convention on Diplo-
matic Relations.

6. The CHAIRMAN put to the vote article 13, without
amendment, except for the deletion of the word " upon"
in the English text of paragraph 1.

Article 13 was adopted unanimously.

ARTICLE 14 (Nationality of the members of the special
mission) [10]3

7. The CHAIRMAN drew attention to the fact that the
opening word in paragraph 2 should read: "Nationals".

Article 14 was adopted by 14 votes to none, with 1 ab-
stention.

8. Mr. EUSTATHIADES said that he had abstained
because of the retention of the words "which may be
withdrawn at anytime" in paragraph 2. He had explained
his views on that point at the 907th meeting.4

ARTICLE 17 (General facilities) [22]5

9. The CHAIRMAN put article 17 to the vote.
Article 17 was adopted unanimously.

ARTICLE 18 (Accommodation of the special mission and its
members) [23]6

10. The CHAIRMAN said that when the Commission
had approved article 18 in principle, it had been decided
that the words "in obtaining the necessary premises and
suitable accommodation" in the English text should be
amended to read: "in procuring the necessary premises
and obtaining suitable accommodation".

Article 18, with that amendment to the English text, was
adopted unanimously.

1 For earlier discussion, see 931st meeting, paras. 64-67.
2 For earlier discussion, see 931st meeting, paras. 68-77.
3 For earlier discussion, see 931st meeting, paras. 78-84.
4 Para. 67.
6 For earlier discussion, see 930th meeting, paras. 113-115.
6 For earlier discussion, see 930th meeting, paras. 116-121.



232 Yearbook of the International Law Commission, 1967, Vol. I

ARTICLE 19 (Inviolability of the premises) [25]7

11. The CHAIRMAN recalled that, during the earlier
discussion of article 19, some members had favoured the
insertion of a provision which would cover emergency
situations by creating a presumption of consent to enter
the premises of the special mission in such situations.

12. Mr. KEARNEY proposed that the following sen-
tence should be added at the end of paragraph 1: " Such
consent may be assumed in case of fire or other disaster
requiring prompt protective action."
13. The 1963 Vienna Conference had inserted a similar
phrase in the corresponding provision of the Convention
on Consular Relations8 in order to fill a gap which had
been left in the 1961 Vienna Convention on Diplomatic
Relations. As a result of that gap, the situation regarding
remedial action in the event of an emergency was not
clear so far as permanent diplomatic missions were con-
cerned. It would be a retrograde step not to incorporate in
the present article 19 the improvement introduced in 1963.

14. Mr. EUSTATHIADES supported Mr. Kearney's
proposal. If it were rejected, he would request that the
idea it expressed should be mentioned in the commentary.

15. Mr. USHAKOV said that, as article 19 was based on
article 22 of the Vienna Convention on Diplomatic
Relations, in which there was no reference to assumed
consent, the inclusion of such a provision in article 19
would be contrary to the purpose of the article.
16. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the point had been considered in the
Drafting Committee. It had been because of the analogy
with permanent diplomatic missions that the Drafting
Committee had not proposed the inclusion of that
provision in article 19 and had preferred to re-submit the
question to the Commission. Most of the members of the
Drafting Committee had been of the opinion that, in
practice, consent was in fact assumed in cases of force
majeure. An express provision to that effect was therefore
unnecessary and might indeed be rather dangerous.

17. The CHAIRMAN put to the vote Mr. Kearney's
proposal for the insertion of the following sentence in
paragraph 1 : "Such consent may be assumed in case of
fire or other disaster requiring prompt protective action".

The proposal was adopted by 6 votes to 5, with 4 ab-
stentions.
18. Mr. TABIBI expressed regret that the Commission
should have adopted by so narrow a majority a provision
which might lend itself to abuse. He proposed that a
passage should be inserted in the commentary explaining
that there had been a division of opinion in the Commis-
sion regarding the insertion of that additional sentence in
paragraph 1.

19. Mr. AGO said that, although he had no objection to
that suggestion, it was desirable for the commentary not to
give the impression that there had been a serious division
of opinion in the Commission on the point. In point of

fact, some members would simply have liked to include
such a provision in the article, whereas others had been of
the opinion that the idea it expressed was self-evident.
He himself had abstained in the vote because he regarded
both solutions as equally satisfactory.

20. Mr. BARTOS, Special Rapporteur, said that many
members of the Commission had raised the question, both
at the current session and at previous sessions, and had
based their views on arguments of substance which showed
that the question was not a purely technical one. An
objective explanation of how the Commission had reached
its decision might be given in the commentary in such a
way as to avoid suggesting that it was a controversial
matter.

21. The CHAIRMAN invited the Commission to vote
on article 19 as a whole, as amended by Mr. Kearney.

Article 19 as a whole, as amended, was adopted by
11 votes to 3, with 1 abstention.

ARTICLE 26 (Immunity from jurisdiction) [31]9

22. The CHAIRMAN said that, in paragraph 1 of the
English text of article 26, the word "on" in the expression
"the representatives of the sending State on the special
mission" should be replaced by "in"; the same change
would also be made in article 27 and wherever else that
expression appeared.

Article 26 was adopted unanimously}0

ARTICLE 27 (Waiver of immunity) [41]11

23. The CHAIRMAN recalled that the Commission's
approval of article 27 in principle at the 933rd meeting
had been limited to the first four paragraphs. It had been
decided that the subject-matter of paragraph 5 should be
transferred to a separate article (article 27 bis), the text of
which would be modelled on that of Resolution II of the
1961 Vienna Conference.

Article 27, as amended, was adopted unanimously}2

ARTICLE 27 bis (Settlement of civil claims) (New article)
[42]

24. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed that
article 27 bis should read:

"Settlement of civil claims"
"The sending State shall waive the immunity of one

of the members of the special mission in respect of civil
claims of persons in the receiving State when this can
be done without impeding the performance of the
functions of the special mission, and when immunity is
not waived, the sending State shall use its best endea-
vours to bring about a just settlement of the claims".

25. The article had been provisionally numbered 27 bis
but its final place in the draft would be decided when the

7 For earlier discussion, see 931st meeting, paras. 2-6.
8 United Nations Conference on Consular Relations, Officia

Records, vol. II, p. 180, article 31, para. 2.

9 For earlier discussion, see 933rd meeting, paras. 2-13.
10 See 938th meeting, paras. 66 and 69.
11 For earlier discussion, see 933rd meeting, paras. 14-56.
12 For amendment to the text of article 27, see below, paras. 49

and 51.
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Commission had adopted all the articles dealing with the
immunities of all the members of the special mission; the
obligation laid down in article 27 bis related not only to the
immunity dealt with in article 27, which was concerned
with representatives of the sending State in the special
mission and the members of its diplomatic staff, but to all
the immunities enjoyed by the special mission.

26. Mr. BARTOS, Special Rapporteur, said that he took
the contrary view: the waiver of civil immunity could
refer only to the immunity of representatives of the sending
State and of the members of the diplomatic staff. The
immunity of members of the special mission belonging to
other categories was restricted to acts performed in the
course of their duties and could not be affected by the new
provision in article 27 bis.

27. Mr. REUTER said that the word "obtenir" in the
French text of the article did not correspond exactly to
the English words "bring about". It might be better to
say "aboutir a un reglement equitable du litige".

28. Mr. AGO pointed out that article 27 bis reproduced
almost word for word the terms of Resolution II of the
Vienna Conference.13 The question was therefore whether
the Commission wished to depart from a translation which
had already been adopted officially.

29. Mr. BARTOS, Special Rapporteur, supported
Mr. Reuter's suggestion. The article was based on a
resolution of the Conference, not on an article of the
Convention, and the Commission therefore had greater
liberty to change the wording.

30. Mr. CASTRF.N said that the expression " of persons
in the receiving State" was not very clear. Did it refer to
persons residing in the receiving State, to persons domi-
ciled there permanently, or to persons who were nationals
of that State ?

31. Mr. AGO urged the Commission not to clarify the
meaning of the expression more precisely, in order to
prevent any possibility of discrimination.

32. The CHAIRMAN explained that the Drafting
Committee's intention had been that the text of the article
should be applicable to any person bringing a claim in the
receiving State.

33. Mr. USTOR said that, in his view, the text of article
27 bis would cover civil claims made in the receiving State
by persons living outside that State.

34. Mr. REUTER said that the words " of persons " seem-
ed to him to be superfluous, as civil claims could be
brought only by natural or legal persons.

35. Mr. CASTREN proposed that the words should be
deleted.

36. Mr. AGO said that he had no objection to their
being deleted. He proposed that in the French text the
words "appliquera tous ses efforts a" should be replaced
by the words "s'efforcera cT".

37. Mr. BARTOS, Special Rapporteur, said that there
was some danger that article 27 bis might open the door to
abuses, since it did not state clearly that the obligation to
waive immunity related only to civil claims brought in
connexion with events that had taken place in the territory
of the receiving State.

38. Mr. JIMENEZ de ARfiCHAGA said he did not
think that there was any possibility of abuse, because the
sending State always had the option of not waiving the
immunity.

39. The CHAIRMAN said that the receiving State
would be very unlikely to exert any pressure for the waiver
of immunity in respect of a claim which had not arisen in
its territory.

40. Mr. EUSTATHIADES suggested that article 27 bis
should be entitled "Waiver of immunity in civil proceed-
ings and the just settlement of claims". Such a title would
form a logical continuation of the title of article 27
(Waiver cf immunity).

41. Mr. CASTRfiN said that the new title proposed by
Mr. Eustathiades was more accurate than the existing one,
but was too long.

42. Mr. AGO said that he had already thought of insert-
ing the word "just" before the word "settlement" as
proposed by Mr. Eustathiades, but there was no need to do
so in cases where immunity was waived and which became
subject to normal proceedings.

43. Mr. USHAKOV said that there seemed to be no
point in repeating the title of article 27 in article 27 bis.

44. Mr. YASSEEN said that, although he did not object
to the substance of the article, he thought it would be
better for its provisions to take the form of a recommen-
dation by the conference rather than that of an article of
the convention.

45. The CHAIRMAN recalled that the question had
been discussed at the 933rd meeting and that the majority
had favoured an article on the subject of the settlement of
civil claims. If the Commission were now to decide
against the inclusion of such an article, that decision
would not rule out the possibility of a recommendation.

46. Mr. REUTER said that, in addition to supplement-
ing paragraph 2(d) of article 26 (Immunity from jurisdic-
tion), article 27 bis created what might be described as an
obligation of honour, for it would be out of the question
for the special mission to leave the territory of the receiving
State without having first discharged all its responsibilities
towards that State.

47. The CHAIRMAN put to the vote article 27 bis
subject to the deletion of the words "of persons" and to
the drafting changes to be made in the French text.

Article 27 bis was adopted by 12 votes to none, with
4 abstentions.1*

13 See United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 90.

14 For amendment to the text of article 27 bis, see below, paras. 50
and 52.
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Amendment to articles 27 and 27 bis

48. The CHAIRMAN said that the Special Rapporteur
had drawn his attention to the fact that articles 27 and
27 bis referred only to representatives of the sending State
on the special mission and to the members of the diplo-
matic staff of the mission. It had been suggested that the
gap should be filled by the addition of another article, but
that seemed a rather clumsy solution.

49. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, explained that paragraph 1 of article 27 as now
worded did not relate to the administrative and technical
staff, the service staff, the private staff or the members of
the family, whereas the corresponding provision in ar-
ticle 32, paragraph 1, of the Vienna Convention on Diplo-
matic Relations, by referring to "persons enjoying im-
munity under article 37,", included persons in all those
categories. The same arrangement might therefore be
adopted in article 27, in which case the French text of
paragraph 1 would read " UEtat d''envoi peut renoncer a
Vimmunite de juridiction de ses representants dans la
mission speciale, des membres du personnel diplomatique
de celle-ci et des autres personnes qui beneficient de Vim-
munite en vertu des articles 32 a 35".

50. It would also be necessary to make a slight change in
article 27 bis so as to include the members of the family.
The French text of that article might read "UEtat d''envoi
renoncera a Vimmunite de Vune des personnes mentionnees
auparagraphe 1 de Varticle 27...". The whole question of
waiver of immunity would then be dealt with in those two
articles only and there would be no need to revert to the
matter.

51. The CHAIRMAN said that the English text of
paragraph 1 of article 27 would now read as follows:

"The sending State may waive the immunity from
jurisdiction of its representatives in the special mission,
of the members of its diplomatic staff and of the persons
enjoying immunity under articles 32 to 35."
The amendment was adopted unanimously.

52. The CHAIRMAN said that with the amendment
proposed by Mr. Ago, the English text of the opening
phrase of article 27bis would now read : "The sending
State shall waive the immunity of any of the persons
mentioned in paragraph 1 of article 27 in respect of civil
claims in the receiving State...".

The amendment was adopted unanimously.

ARTICLE 28 (Exemption from social security legislation)
[32]15

53. The CHAIRMAN put article 28 to the vote.
Article 28 was adopted unanimously.

ARTICLE 29 (Exemption from dues and taxes) [33]16

54. The CHAIRMAN recalled that, at the 933rd meet-
ing, the Commission had chosen the second of the two
alternative texts prepared by the Drafting Committee.

55. Mr. USTOR noted the reference in paragraph (c) to
"the provisions of paragraphs 2 and 3 of article 38". In
fact, the final text of article 3817 had only two paragraphs.
Article 29 corresponded to article 34 of the Vienna
Convention on Diplomatic Relations, paragraph (c) of
which referred to paragraph 4 of article 39 of that Con-
vention. The latter paragraph corresponded to para-
graphs 1 and 2 of article 38 of the draft on special missions
and he therefore suggested that paragraph (c) should simply
refer to "the provisions of article 38".

56. Mr. BARTOS, Special Rapporteur, said it was
debatable whether it was preferable to include a proviso
referring to article 38 as a whole or one referring only to
paragraph 2 of that article, which was the one particularly
concerned. But if the Commission wished the immunity to
be wider in scope, it would be better to use the formula
"subject to the provisions of article 38" in article 29,
paragraph (c).

57. The CHAIRMAN put to the vote the second alter-
native text for article 29, with the amendment proposed by
Mr. Ustor to paragraph (c).

Article 29, as amended, was adopted unanimously.

ARTICLE 30 (Exemption from personal services and con-
tributions) [34]18

58. The CHAIRMAN put article 30 to the vote.
Article 30 was adopted unanimously.19

ARTICLE 31 (Exemption from customs duties and inspec-
tion) [35]20

59. The CHAIRMAN said that the Drafting Committee
recommended no change in article 31 in view of the modi-
fication it was proposing in article 32 in order to cover the
situation of administrative and technical staff.21

60. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, referring to paragraph 1 (b), said that some mem-
bers of the Commission had thought it necessary to
reproduce the text of article 36 of the Vienna Convention
on Diplomatic Relations and to add at the end of the
sub-paragraph the words "including articles intended for
their establishment". Other members had held that those
additional words were unnecessary in the case of special
missions, which were usually of short duration. The
Drafting Committee had finally decided that it was in
fact unnecessary to include those words in article 31,
which related to the representatives of the sending State
and the members of the diplomatic staff of the special
mission. On the other hand, at the end of article 32, which
related to the administrative and technical staff, the Draft-
ing Committee had added a sentence making it clear that
such staff enjoyed the privileges mentioned in paragraph 1
of article 31 "in respect of articles imported at the time of
their first entry into the receiving State".

15 For earlier discussion, see 933rd meeting, paras . 57-62.
16 Fo r earlier discussion, see 933rd meeting, paras . 63-74.

17 See 934th meeting, para . 51 .
18 For earlier discussion, see 933rd meeting, paras . 75-77.
19 See 938th meeting, para . 66.
20 For earlier discussion, see 933rd meeting, paras . 78-82.
21 See 934th meeting, paras . 20-27, and 937th meeting, paras . 1

and 2.
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61. Mr. REUTER said that he found the drafting of
paragraph 1 of article 31 unsatisfactory. In particular, the
words "the receiving State shall permit entry of and grant
exemption from all customs duties" did not seem to be
clear.

62. Mr. YASSEEN said that it was surely not essential
to follow the provisions of the Vienna Convention to the
letter. He too thought that the drafting of paragraph 1
should be improved.

63. Mr. CASTRfiN said that he still thought that the
words "or of the members of their family who accompany
them" in paragraph 1 (b) were unnecessary, since members
of the family were dealt with in article 35.

64. Mr. AGO pointed out that article 35 contained no
reference to articles intended for the personal use of
members of the family. As those articles might be con-
tained in the baggage of the representatives of the sending
State or of the members of the diplomatic staff of the
special mission, it was necessary that article 31 should
also mention members of the family.

65. Mr. BARTOS, Special Rapporteur, said that the
Commission was not obliged slavishly to reproduce the
text of the Vienna Convention. Furthermore, the words
"Within the limits of such laws and regulations" in
paragraph 1 did not express the Commission's intention,
which was that the receiving State should be obliged to
grant customs exemption. In his view, the text of para-
graph 1 could be improved; perhaps Mr. Reuter would
suggest a different wording.

66. Mr. REUTER said that article 31 as at present
drafted stated a purely discretionary rule and was there-
fore pointless. If the intention was to impose an obligation
on the receiving State, the text of paragraph 1 should be
revised.

67. Mr. JIMENEZ de ARECHAGA thought that the
language of paragraph 1 could be changed, provided that
no alteration was made in the substance. The future
convention should not give special missions wider privileg-
es than those granted to permanent diplomatic missions.

68. Mr. USHAKOV said that in his view the words
"within the limits" did not mean that the receiving State
could refuse to grant customs exemption.

69. Mr. KEARNEY said that the type of situation the
provision was intended to cover was illustrated by the
experience of the United States. The United States
Government had, in fact, taken steps to prevent any
member of the Foreign Service or of a permanent diplo-
matic mission from taking advantage of the economic
situation in a foreign country. For example, if a member
of such a mission was deemed to have made an undue
profit from the sale of an automobile, he was obliged
under an official regulation to turn the profit over to
charity.

70. The CHAIRMAN pointed out that the Commission
had discussed the purpose of the provision in detail on an
earlier occasion and that the only objection to the article
had been the retention of the words "in accordance with

such laws and regulations as it may adopt" used in the
corresponding provision (article 36) of the Vienna Con-
vention. Mr. Jimenez de Arechaga had rightly pointed
out that, in view of the principle of reciprocity involved,
it was most unlikely that any State would enact unreason-
able laws and regulations in that respect.

71. After a brief discussion, Mr. REUTER proposed
that the French text of paragraph 1 should read:

"Dans les limites des dispositions legislatives et regie-
mentaires qu'il peut adopter, VEtat de reception autorise
Ventree et accorde Vexemption de droits de douane, taxes et
autres redevances connexes autres que frais d'entreposage,
de transport et frais afferents a des services analogues, en ce
qui concerne:"

72. The CHAIRMAN said that no change was required
in the English text, and invited the Commission to vote
on article 31.

Article 31, with the changes made in the French text,
was adopted unanimously.22

The meeting rose at 6.5 p.m.

22 See 938th meeting, paras. 66-68.
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(continued)

ARTICLE 32 (Administrative and technical staff) [36]1

1. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 32:

"Members of the administrative and technical staff
of the special mission shall enjoy the privileges and
immunities specified in articles 24 to 30, except that the
immunity from civil and administrative jurisdiction of
the receiving State specified in paragraph 2 of article 26
shall not extend to acts performed outside the course of

1 For earlier discussion, see 934th meeting, paras. 1-27.
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their duties. They shall also enjoy the privileges men-
tioned in paragraph 1 of article 31 in respect of articles
imported at the time of their first entry into the receiving
State."

2. In accordance with the Commission's wishes, the
Committee had aligned the article as closely as possible
with the corresponding provision of the Vienna Conven-
tion on Diplomatic Relations. It had therefore added a
final sentence similar to the final sentence in article 37,
paragraph 2, of the Vienna Convention, the sole difference
being that it had used the expression "first entry into the
receiving State" instead of "first installation", which
would hardly be appropriate to a special mission.

3. Mr. USHAKOV pointed out that the reference to
articles 24 to 31 in the first sentence had been replaced by a
reference to articles 24 to 30.

4. Mr. BARTOS, Special Rapporteur, said that the
articles would be renumbered in the final draft and the
cross-references from one article to another would be
revised and concorded with the new numbering.

Article 32 was adopted unanimously.

ARTICLE 40 bis (Non-discrimination) [50]2

5. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for article 40 bis:

" 1. In the application of the provisions of the present
articles, no discrimination shall be made as between
States.

"2. However, discrimination shall not be regarded as
taking place:

"(a) Where the receiving State applies any of the
provisions of the present articles restrictively because of
a restrictive application of that provision to its special
mission in the sending State;

"(b) Where by custom or agreement States extend to
each other more favourable treatment than is required
by the provisions of the present articles;

"(c) Where States agree among themselves to reduce
reciprocally the extent of the facilities, privileges and
immunities for their special missions, although such a
limitation does not exist with regard to other States."
Article 40 bis was adopted unanimously.

INTRODUCTORY ARTICLE (Use of terms) [1]

6. The CHAIRMAN pointed out that the article on the
use of terms was being examined on first reading and
invited the Acting Chairman of the Drafting Committee
to introduce the text.

7. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for the introductory article:

"'Use of terms'"
"For the purposes of the present articles, the follow-

ing expressions shall have the meanings hereunder as-
signed to them:

2 For earlier discussion, see 931st meeting, paras. 19-21.

"(a) A 'special mission' is a mission of a representa-
tive and temporary character sent by one State to another
State to deal with that State on specific questions or to
perform a specific task in relation to the latter;

"(b) A 'permanent diplomatic mission' is a diploma-
tic mission sent by one State to another State and
having the character provided for in the Vienna
Convention on Diplomatic Relations;

"(c) A 'diplomatic mission' is a permanent diplo-
matic mission, a diplomatic mission to an international
organization, or a specialized diplomatic mission
having a permanent character;

"(d) A 'consular post' is any consulate-general,
consulate, vice-consulate or consular agency;

"(e) The 'head of a special mission' is the person
charged by the sending State with the duty of acting in
that capacity;

" ( / ) A 'representative of the sending State in the
special mission' is any person on whom the sending
State has conferred that capacity;

"(g) The 'members of a special mission' are the head
of the special mission, the representatives of the sending
State in the special mission and the members of the
staff of the special mission;

"(h) The 'members of the staff of the special mission'
are the members of the diplomatic staff, the adminis-
trative and technical staff and the service staff of the
special mission;

"(/) The 'members of the diplomatic staff' are the
members of the staff of the special mission who have
diplomatic status;

"(/) The 'members of the administrative and technical
staff' are the members of the staff of the special mission
employed in the administrative and technical service
of the special mission;

" (k) The' members of the service staff' are the members
of the staff of the special mission employed by it as
household workers or for similar tasks;

"(/) The 'private staff' are persons employed exclu-
sively in the private service of the members of the
special mission."

8. The Committee had considered that the definitions
should be limited to those which were essential. The draft
contained many expressions whose meaning was indicated
implicity or explicitly by the articles themselves.

9. Mr. REUTER said that the title of the article in
French was not satisfactory and did not exactly corres-
pond to the title in English.

10. Mr. AGO suggested that the article should be
entitled in French: "Emploi des termes".

11. Mr. YASSEEN observed that the title "Emploi des
termes" would perhaps not be appropriate if the word
"expression" were retained in the body of the article.

12. Mr. REUTER proposed that the French version of
the article should be entitled " Terminologie".

It was so agreed.

13. Mr. CASTREN said that there was a rather inelegant
repetition in the French text in that, after the preliminary
paragraph, stating that "the following expressions shall



937th meeting — 11 July 1967 237

have the meanings hereunder assigned to them", each
sub-paragraph in the French text began with the words
"U expression ... s'entend". It was true that that wording
was borrowed from article 1 of the Vienna Convention on
Diplomatic Relations, but it should be possible to sim-
plify it.

14. The CHAIRMAN suggested that Mr. Castren's
point might be met by using the wording of the corres-
ponding provision of the draft articles on the law of
treaties.3 A colon would thus be placed after the word
"articles" in the preliminary paragraph and the rest of
the sentence would be deleted.

It was so agreed.

15. The CHAIRMAN suggested that the Commission
should adopt each definition separately.

Sub-paragraph (a)

16. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Commission had already considered,
at its 932nd meeting,4 a provisional version of the defini-
tion of special mission. In the light of the opinions expres-
sed during that discussion, the Drafting Committee had
worded the definition so as to indicate that the special
mission could deal with the receiving State on specific
questions or perform a specific task in relation to it.

17. The proposed definition had the restrictive character
which the Commission had intended to give it.

18. The CHAIRMAN suggested that the last phrase of
sub-paragraph (a) should be rearranged to read: "or to
perform in relation to the latter a specific task".

// was so agreed.
Sub-paragraph(a), as amended, was adopted unanimously.

Sub-paragraph (b)

19. Mr. AGO proposed that the word "caractere" in the
French text should be in the plural.

20. The CHAIRMAN suggested that the word "charac-
teristics" should be substituted for "character "in the
English text.

It was so agreed.

21. Mr. EUSTATHIADES said that during the discus-
sion of several articles, the Commission had decided either
to delete or to add the word "permanent". All the articles
should therefore be carefully reviewed in the light of the
definitions in sub-paragraphs (b) and (c).

22. Mr. AGO said that that had already been done by the
Drafting Committee.

23. The CHAIRMAN said that the term "provided for
in the Vienna Convention" implied that permanent
diplomatic missions had not existed prior to the signature
of that Convention. He suggested that the word "speci-
fied " would be more suitable.

8 Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev. 1, part II, following paragraph 38.

4 Paras. 71-95.

24. Mr. YASSEEN suggested that sub-paragraph (b)
should be redrafted to read: "A 'permanent diplomatic
mission' is a diplomatic mission provided for in the
Vienna Convention on Diplomatic Relations".

25. Mr. AGO said that the permanent diplomatic mis-
sion was an institution recognized by general international
law. Not all the States that became parties to the future
convention on special missions would necessarily be
parties to the Vienna Convention on Diplomatic Rela-
tions. The shortened definition suggested by Mr. Yasseen
would therefore be dangerous.

26. The CHAIRMAN pointed out that although per-
manent diplomatic missions were not defined in the
Convention on Diplomatic Relations, "consular post"
was defined in the Convention on Consular Relations.
That was a further argument for using the word "speci-
fied" instead of the words "provided for".

27. Mr. AGO proposed the following wording: "and
having the characteristics specified in the Vienna Conven-
tion on Diplomatic Relations".

It was so agreed.
Sub-paragraph(b),as amended, was adopted unanimously.

Sub-paragraph (c)
28. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that that sub-paragraph had been included in
the introductory article, not in order to give a "definition"
of a "diplomatic mission", but because the Commission
needed to use a general term in certain articles to designate
either the permanent diplomatic mission accredited by the
sending State to the receiving State or—regardless of
whether such a permanent diplomatic mission existed or
not—other missions of a diplomatic character, such as a
mission to an international organization having its
headquarters in the receiving State or a specialized diplo-
matic mission having a permanent character, which could
not therefore be equated with a special mission.

29. Mr. JIMENEZ de ARECHAGA suggested that to
define a diplomatic mission as a diplomatic mission to an
international organization might prejudge the conclusions
of Mr. El-Erian's report on the topic of relations between
States and inter-governmental organizations. He would
also like to know exactly what was meant by "a specialized
mission having a permanent character".

30. Mr. AGO said that he himself had been exercised by
the problem Mr. Jimenez de Arechaga had just raised.
However, sub-paragraph (c) did not deal in any way with
the question of missions to international organizations;
its primary purpose was to clarify the meaning of ar-
ticle 22, under which the receiving State was required to
ensure the special mission's freedom of communication
with the government of the sending State, with the per-
manent diplomatic mission of the sending State to the
receiving State and, if need be, with other missions of the
sending State. For example, the special mission of a
European State to the United States must be able to
communicate freely with the permanent mission of the
sending State to the United Nations in New York or
with a specialized diplomatic mission of that State to the
United States.
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31. Mr. BARTOS, Special Rapporteur, said that the
provisions of article 22 were particularly important
because the severence of diplomatic relations was becom-
ing an increasingly common practice in the modern
world. Thus some dozen countries had at present severed
their diplomatic relations with the United States of Amer-
ica but maintained their missions to the United Nations
in New York. The Drafting Committee had carefully
weighed the importance of sub-paragraph (c) in the
introductory article; in the draft, the expression "diplo-
matic mission" designated the organs of the sending
State in general.

32. Mr. JIMENEZ de ARECHAGA said he was not
entirely convinced that the inclusion of such a definition
was warranted in order to take into account the entirely
secondary question of freedom of communication be-
tween a special mission and a mission to an international
organization, especially since its inclusion would have the
effect of prejudging, without prior study, the important
issues that might arise in connexion with the status of
such missions. The Commission might well decide to
equate those missions with diplomatic missions in all
respects, but it would be rash, to say the least, to take such
a decision before Mr. El-Erian's report had been exam-
ined, for the relationship between traditional diplomatic
law and any special conventions governing the status of
the missions might thereby be affected.
33. Referring to the missions described in the third
phrase of the sub-paragraph, he asked if any members
could give him examples of such missions which were
neither special missions nor diplomatic missions.

34. Mr. USHAKOV observed that the article began with
the words "for the purposes of the present articles". Sub-
paragraph (c) was not, therefore, stating a universally
valid definition.

35. Mr. BARTOS, Special Rapporteur, explained that
there were many diplomatic missions having specialized
functions and a permanent character—such as missions
to the North Atlantic Treaty Organization and industrial
co-operation and labour recruitment missions—whose
diplomatic character was recognized, even though such
missions were generally placed in an annex to the official
list of diplomatic missions. Other examples were the
missions which the United States had sent to Europe
under the Marshall Plan and the missions exchanged by
the member States of the European Economic Community.

36. The CHAIRMAN suggested that Mr. Jimenez de
Arechaga's point might to some extent be met if the
second phrase of the paragraph was revised to read
"a permanent mission to an international organization".
In any event, as Mr. Ushakov had pointed out, the
definitions were being drawn up solely for the purposes of
the articles of the draft convention.

37. Mr. KEARNEY said that, since the problem arose
only in connexion with paragraph 1 of article 22 on free-
dom of communication, Mr. Jime'nez de Arechaga's
difficulty might be eliminated by slightly altering the
second sentence of that paragraph to read "In communi-
cating with the Government, the diplomatic missions,

the consular posts and other missions of the sending
State...".

38. Mr. AGO acknowledged that sub-paragraph (c)
was hardly satisfactory, especially as it followed immedi-
ately on sub-paragraph (b). He therefore proposed that
sub-paragraph (c) of the introductory article should be
deleted and that the second sentence of article 22, para-
graph 1, should be amended as suggested by Mr. Kearney.

39. Mr. BARTOS, Special Rapporteur, said that he
was firmly opposed to a solution which was tantamount
to denying an already established juridical fact, namely,
that missions to international organizations and embassies
of a specialized character were diplomatic missions. If
Mr. Ago's proposal was put to the vote, he himself would
not participate in the voting, as he considered that substance
and form were so closely interrelated as to be inseparable.

40. Mr. USHAKOV said he shared Mr. Ago's view that
it was hardly necessary to define in the introductory
article an expression which was used in only one article
of the draft. He therefore agreed to the deletion of sub-
paragraph (c). But, in his opinion, to amend article 22,
paragraph 1, as suggested by Mr. Kearney, would give
rise to ambiguity. It would be better to leave article 22 as
it was and to explain in the commentary to that article
how the Commission intended it to be interpreted.

41. The CHAIRMAN reiterated his suggestion that
the word "diplomatic" in the second phrase should be
changed to "permanent".

42. Mr. AGO said that sub-paragraph (c) was not accept-
able, for the definition it gave was incompatible with the
one given in sub-paragraph (b). Although the purpose of
sub-paragraph (c) was to distinguish the diplomatic
mission from the permanent diplomatic mission, defined
in the preceding sub-paragraph, it again used the adjective
"permanent".

43. Mr. CASTANEDA said that not all the diplomatic
missions sent to an international organization were
permanent missions. One example was a mission sent to
the Economic and Social Council. He therefore proposed
the following wording: "mission accredited to an inter-
national organization".

44. The CHAIRMAN pointed out that the purpose of
the definition was to give meaning to article 22, para-
graph 1. He doubted whether the phrase in question
could be interpreted as anything more than a reference to
permanent missions to international organizations.

45. Mr. JIMENEZ de ARECHAGA said he had no
intention of questioning the diplomatic character of such
missions, but merely wished to stress the undesirability of
prejudging Mr. El-Erian's report in order to meet such a
limited need. Mr. Ushakov's point might perhaps be met
by using the term "other diplomatic missions" in ar-
ticle 22, paragraph 1.

46. Mr. AGO suggested that sub-paragraph (c) should
be deleted and that article 22, paragraph 1, should be re-
tained as adopted; all categories of missions would then be
covered.
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47. Mr. BARTOS, Special Rapporteur, said that he was
not opposed to deleting sub-paragraph (c). He could not,
however, in any circumstances agree to its being amended,
since that would distort the meaning of the definition,
which was based on doctrine.

48. Mr. USHAKOV asked that the significance of the
term "diplomatic mission" should be explained in the
commentary to article 22.

49. The CHAIRMAN invited the Commission to vote
on the retention of sub-paragraph (c).
Sub-paragraph (c) was rejected unanimously by the mem-
bers participating in the vote.

50. Mr. BARTOS, Special Rapporteur, confirmed that
he had not taken part in the vote.

Sub-paragraph (d)
51. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, explained that sub-paragraph (d) was an almost
exact reproduction of article 1, paragraph (a), of the
Vienna Convention on Consular Relations.

Sub-paragraph (d) was adopted unanimously.

Sub-paragraph (e)
52. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the definition dealt with a very simple
matter which did not call for any explanation.

Sub-paragraph (e) was adopted unanimously.

Sub-paragraph (f)
53. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that that sub-paragraph, like the previous one,
presented no problem of interpretation.

Sub-paragraph (f) was adopted unanimously.

Sub-paragraphs (g) to (1)
54. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that sub-paragraphs (g) to (/) might be
considered together, as they were complementary. The
definitions they contained followed very closely those of
article 1, paragraphs (b), (c) and (d), and (/) , (g) and (h),
of the Vienna Convention on Diplomatic Relations.
Servants came into the category of "private staff".

55. Mr. CASTRfiN pointed out that the word "exclu-
sively" in sub-paragraph (/) did not appear in the corres-
ponding provision of the Vienna Convention on Diplo-
matic Relations.

56. Mr. AGO explained that that word had been used
deliberately in order to make it clear that where a person
was employed in a dual capacity, being simultaneously on
the service staff of a special mission and also on the private
staff of a member of the special mission, it was his status
as member of the service staff which prevailed.

57. Mr. USHAKOV said that the word "exclusively"
appeared in article 1, paragraph (0, of the Vienna Con-
vention on Consular Relations.

Sub-paragraphs (g) to (1) were adopted unanimously.

58. The CHAIRMAN asked members whether they
wished to suggest any further expressions for inclusion in
the introductory article.

59. Mr. CASTRfiN pointed out that archives were
defined in detail in article 1, sub-paragraph (k) of the
Vienna Convention on Consular Relations and suggested
that a similar definition should be included in the intro-
ductory article of the draft, since special missions were,
generally speaking, more akin to consular posts than to
diplomatic missions.

60. Mr. BARTOS, Special Rapporteur, thought that,
in view of the diversity of special missions, it would be
impossible to list the contents of their archives.

61. Mr. AGO said that in his view it was not really
necessary to define the archives of special missions. The
purpose of the introductory article was to explain the
meaning attributed to certain expressions the interpretation
of which was necessarily to some extent arbitrary. But
the word " archives " could only be defined in the ordinary
sense of the term, in which case there seemed to be no
reason why a definition of other terms such as "property",
"premises" and so forth should not also be included.

62. Mr. NAGENDRA SINGH said that he was inclined
to agree with Mr. Ago that it was inadvisable to include a
definition of the term "archives".

63. The CHAIRMAN, speaking as a member of the
Commission, said that any such definition was liable to be
interpreted restrictively.

64. Speaking as Chairman, he said that, if there were no
further comments, he would consider that the Commission
did not wish to include a definition of "archives".

// was so agreed.

65. Mr. CASTREN said that the Special Rapporteur's
first proposal for the introductory article5 had contained
definitions of "sending State" and "receiving State". As
the meaning of the term " receiving State" had given rise
to discussion, the obvious conclusion was that its meaning
was implicit in the articles themselves and that there was
no longer any need to make the distinction between "third
State" and "receiving State".

66. Mr. AGO explained that the Drafting Committee
had indeed taken the view that the text of the articles was
sufficiently clear to leave no room for confusion on that
point and had decided not to define "sending State" and
"receiving State", as a definition was always liable to
create difficulties of interpretation.

67. The CHAIRMAN said that, if there were no further
comments on the introductory article, he would assume
that the Commission agreed to adopt that article.

// was so agreed.

ARTICLE 17 quater (Status of the Head of State and per-
sons of high rank) [21]6

68. The CHAIRMAN said that, before inviting the
Acting Chairman of the Drafting Committee to introduce
the revised text of article 17 quater proposed by that

5 Document A/CN.4/194/Add.2, article 0.
6 For earlier discussion, see 923rd meeting, paras. 1-37, 924th

meeting, paras. 1-47, and 925th meeting, paras. 1-30.
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Committee, he wished to remind the Commission of its
decision not to create a special category of high-level
missions but merely to formulate a general provision
dealing with the special status of certain dignitaries.

69. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
title and text for article 17 quater:
" Status of the Head of State and persons of high rank"

" 1. The Head of the sending State, when he leads a
special mission, shall enjoy in the receiving State or in a
third State, in addition to what is granted by these
articles, the facilities, privileges and immunities accorded
by international law to Heads of State on an official
visit.

" 2. The Head of the Government, the Minister for
Foreign Affairs or other persons of high rank, when
they take part in a special mission from the sending
State, shall enjoy, in the receiving State or in a third
State, in addition to what is granted by these articles,
the facilities, privileges and immunities accorded to
them by international law."

70. The whole draft dealt with special missions which,
although not high-level missions, were nevertheless
important missions having a representative character, and
so could be accorded a status and granted privileges and
immunities. There was thus no need to deal separately
with high-level missions. But if the members of a mission
included the Head of State or some other person of high
rank, there was a risk of their being granted less than was
accorded to them by general international law. The
Drafting Committee therefore proposed article 17 quater,
under which such persons enjoyed, over and above what
was provided by the draft articles, the privileges and im-
munities accorded to them by general international law.

71. Mr. JIMENEZ de ARECHAGA said that he had
misgivings, not about what article 17 quater said, but
about what it omitted to say. The text now proposed made
reference to the facilities, privileges and immunities
accorded by international law to Heads of State on an
official visit. General international law also accorded
certain privileges to the suite of a Head of State and, if no
reference were made to those privileges, article 17 quater
might be liable to misinterpretation.

72. Mr. AGO, Acting Chairman of the Drafting
Committee, explained that the Committee had pondered
the problem raised by Mr. Jimenez de Arechaga and had
come to the conclusion that the privileges and immuni-
ties accorded in the draft convention were quite sufficient
and in conformity with what was accorded to members of
the suite by general international law. Cases in which the
suite of a Head of State included persons of a very high
rank were covered by paragraph 2 of the article.

73. Mr. USHAKOV said that, under the terms of the
preamble, the rules of customary international law
remained in force, and that was sufficient.

74. In reply to a question by Mr. REUTER, Mr. AGO
said that it would be difficult to combine the two para-
graphs of article 17 quater into a single paragraph. As the
Special Rapporteur had explained to the members of the

Drafting Committee, international law accorded excep-
tional privileges to the Head of State on an official visit,
but not to other persons of high rank in similar circum-
stances.

75. Mr. JIMENEZ de ARECHAGA said he was quite
satisfied by the explanations given by Mr. Ago and
Mr. Ushakov. He noted, in particular, that the provisions
of article 17 quater would not affect existing international
law and that the provisions of paragraph 2 also covered
the suite of a Head of State.

Article 17 quater was adopted unanimously.

ARTICLE 17 bis (Derogation by mutual agreement from
the provisions of part II) [—]7

76. The CHAIRMAN invited the Commission to give
its views on the Drafting Committee's recommendation
that article 17 bis, which had originated in a proposal by
the Government of Pakistan, should be deleted.

77. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, explained that the Drafting Committee proposed
the deletion of article 17 bis, which was unnecessary be-
cause the draft did not rule out the possibility of the
conclusion of special agreements.

78. Mr. BARTOS, Special Rapporteur, pointed out that
the right of derogation was adequately safeguarded by the
terms of paragraphs 2 (b) and (c) of article 40 bis.

79. The CHAIRMAN said that, if there were no further
comments, he would assume that the Commission agreed
to adopt the Drafting Committee's proposal to drop
article 17 bis.

The proposal was adopted unanimously.

ARTICLE 17 ter (Difference between categories of special
missions) [—]8

80. The CHAIRMAN said that the Drafting Committee
now proposed to drop article 17 ter because it had been
rendered superfluous by other decisions taken by the
Commission.

The proposal to delete article 17 ter was adopted unani-
mously.

ARTICLE " X " (Legal status of the provisions) [—]

81. The CHAIRMAN said that the Drafting Committee
had found that article "X" (A/CN.4/194/Add.2) was not
consistent with the general economy of the draft articles
adopted by the Commission; it therefore proposed its
deletion.

The proposal to delete article " X" was adopted unani-
mously.

ARTICLE " Y " (Relationship between the present articles
and other international agreements) [—]

82. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said the Drafting Committee considered that,

7 For earlier discussion of articles 17 bis and 17 ter, see 925th
meeting, paras. 31-53.

8 See footnote 7.
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with the Commission's adoption of the draft convention
on the law of treaties, article " Y " (A/CN.4/194/Add.2)
was no longer needed, and accordingly proposed its
deletion.

83. Mr. EUSTATHIADES said that he saw no conclu-
sive reason for deleting article "Y" . It was conceivable
that the parties to the convention on special missions
might not be parties to the convention on the law of
treaties. Moreover, paragraph 2 contained a provision
which would be of assistance in applying the provisions
of the draft. He was therefore reluctant to accept the
proposal that article " Y " should be deleted.

84. Mr. CASTRF.N said he thought it would be prefer-
able to delete article " Y", not merely because paragraph 1
was too restrictive, but also because the provision in
paragraph 2 conflicted with article 40 bis.

85. Mr. USTOR said he also supported the proposal to
delete article " Y ". Paragraph 1 of that article was innoc-
uous but would not serve any very useful purpose
because there were very few agreements between States on
the subject of special missions. Paragraph 2, on the other
hand, was in contradiction with article 40 bis. Further-
more, difficulties had arisen with regard to the application
of article 73, paragraph 2, of the 1963 Vienna Convention
on Consular Relations on which paragraph 2 of article
" Y " was based; in particular, in the event of an inter se
agreement being concluded between two States parties to
the 1963 Vienna Convention in contravention of article 73,
paragraph 2, of that Convention, the actual rights of other
parties vis-a-vis those two States were not entirely clear.

86. For those reasons, he believed that the inclusion of
an article on the lines of article " Y " would create more
problems than it would solve.

87. The CHAIRMAN said the essential objection to
article " Y " was that the provisions of its paragraph 2
were too restrictive and hence inconsistent with those of
article 40 bis on the right of derogation by agreement.

The Drafting Committee's proposal to delete article
" Y" was adopted unanimously.

ARTICLE 40 (Obligation to respect the laws and regulations
of the receiving State) [48]9

88. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 40:

" 1 . Without prejudice to their privileges and immuni-
ties, it is the duty of all persons belonging to special
missions and enjoying these privileges and immunities
to respect the laws and regulations of the receiving
State. They also have a duty not to interfere in the
internal affairs of that State.

"2. The premises of the special mission must not be
used in any manner incompatible with the functions of
the special mission."

89. Mr. JIMENEZ de ARfiCHAGA said that he had
not participated in the earlier discussions on article 40

9 For earlier discussion, see 910th meeting, paras. 72-81.

and therefore wished to know whether the departure in
paragraph 2 from the language used in the corresponding
paragraph 3 of article 41 of the Vienna Convention on
Diplomatic Relations was deliberate. In fact, in the text
now before the Commission, the important concluding
portion of the paragraph had been omitted. In the text of
the Vienna Convention, the words "the functions of the
mission" were qualified by the concluding phrase "as
laid down in the present Convention or by other rules of
general international law or by any special agreements in
force between the sending and the receiving State".

90. The Commission had added that concluding phrase
to the text in 1958 during its examination of the draft
articles on diplomatic intercourse and immunities in
order to reserve the question of the right of asylum in the
premises of diplomatic missions.10 That was a question
to which great importance was attached by its Latin
American members because of the existence in their part
of the world of international agreements on the subject of
diplomatic asylum.

91. Mr. AGO said that article 3 of the Vienna Conven-
tion on Diplomatic Relations laid down the functions of a
diplomatic mission. That was why article 41, paragraph 3,
of that Convention specified that the reference was to the
functions of the mission "as laid down in the present
Convention". As the Commission had recognized that it
was impossible to define the functions of a special mission,
the Drafting Committee had thought it preferable not to
add the words "as laid down in the present Convention".

92. Mr. JIMENEZ de ARfiCHAGA said that the techni-
cal reasons advanced by Mr. Ago were not sufficient
grounds for omitting the important passage he had just
quoted. That omission could be construed as a denial of
the validity of the existing rules of general international
law in the Latin American region.
93. Moreover, he saw no harm in referring to general
international law, since the preamble to the draft articles
would contain a reference to the rules of international law
and since the functions of special missions were governed
by such rules.
94. He therefore proposed that the words he had
quoted from article 41, paragraph 3 of the 1961 Vienna
Convention should be added at the end of paragraph 2.
Unless that proposal were adopted, he would feel obliged
to reconsider his position with regard not only to article 40
but also to the whole of the draft on special missions. The
matter was one of great importance and the omission of
the passage in question could be construed as a decision
against the right of diplomatic asylum.

95. Mr. KEARNEY explained that the Drafting Com-
mittee had adopted the shorter text for paragraph 2
solely in the interests of good drafting; there had been no
intention of prejudging the question of the right of asylum.
Thus, although he thought it unlikely that the question of
asylum in the premises of special missions would arise, he
was prepared to support the proposal by Mr. Jimenez de
Arechaga in order to meet the difficulty he had raised.

10 Yearbook of the International Law Commission, 1958, vol. II,
p. 104, paragraph (4) of commentary to article 40.
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96. Mr. AGO said that while a special mission could
grant the right of asylum, if the need arose, under the
terms of a special agreement, the granting of the right of
asylum could scarcely be regarded as one of the functions
of a special mission.

97. Mr. JIMENEZ de ARECHAGA said that there was
no intention of imposing the right of diplomatic asylum,
which was an institution peculiar to the Latin American
States. On the other hand, it was essential not to exclude
that right and that would be the effect of omitting the
concluding proviso which he had proposed. That proviso
had originally been introduced in order to take account of
the final sentence of paragraph 1: "They also have a duty
not to interfere in the internal affairs of that State", a
sentence which would be construed as excluding the right
of diplomatic asylum.

98. The CHAIRMAN invited the Acting Chairman of
the Drafting Committee and Mr. Jimenez de Ar6chaga to
consult together and propose a mutually satisfactory text
for paragraph 2.

99. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, proposed that article 40, paragraph 2, should be
drafted to read as follows:

" The premises of the special mission shall not be used
in any manner incompatible with the functions of the
special mission, as envisaged in the present convention,
in the rules of general international law or in any
special agreements in force between the sending and the
receiving State".

100. Mr. EUSTATHIADES said that he did not find the
new text very satisfactory and it would perhaps be
necessary to give some explanation in the commentary.
However, if that text met Mr. Jimenez de Are"chaga's
wishes, he was prepared to accept it.

101. Mr. JIMENEZ de ARECHAGA said that he was
fully satisfied with the text read out by Mr. Ago. The
Latin American treaties on the subject of asylum provided
for the right of asylum in any premises which enjoyed
diplomatic immunities; by virtue of the provisions of those
treaties, the right of asylum had been applied to special
missions.

102. Mr. EUSTATHIADES, referring to paragraph 1,
said that he preferred the English term " belonging" to the
expression "qui entrent dans la composition" used in the
French text.

103. Mr. REUTER asked whether the words "all
persons belonging to special missions " used in paragraph 1
meant "the members of the special mission" and "the
private staff", the definition of which was given in the
introductory article. If so, it would probably be better to
use those two terms.

104. Mr. BARTOS, Special Rapporteur, replied that
those two terms could not be used, as the members of the
family of members of the special mission also enjoyed
those privileges and immunities.

105. The CHAIRMAN put to the vote article 40 with
the following amendments:

106. Firstly, the words "all persons belonging to special
missions and enjoying these privileges and immunities"
would be replaced by " all persons enjoying these privileges
and immunities under the present articles". That change
would meet the point raised by Mr. Eustathiades and
Mr. BartoS.

107. Secondly, the full stop at the end of paragraph 2
would be replaced by a comma and the following words
would be added: "as envisaged in the present articles or in
other rules of general international law or in any special
agreements in force between the sending and the receiving
State".

Article 40, as amended, was adopted unanimously.

The meeting rose at 5.40 p.m.

938th MEETING

Wednesday, 12 July 1967 at 10.10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. BartoS, Mr. Castr6n, Mr. Igna-
cio-Pinto, Mr. Jim6nez de Ar6chaga, Mr. Kearney,
Mr. Nagendra Singh, Mr. Reuter, Mr. Tabibi, Mr.
Tammes, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

1. The CHAIRMAN, said that, before inviting the
Commission to consider the draft preamble which the
Drafting Committee proposed for annexation to the
draft articles, he wished to announce that a telegram
had been received from Mr. Ruda expressing his regret
at having been prevented from attending the present
session of the Commission because he was representing
his country in the Security Council. A letter had previously
been received from Mr. Rosenne, expressing his regret at
being prevented by his official duties from returning to
Geneva to participate in the Commission's work.

DRAFT PREAMBLE PROPOSED BY THE
DRAFTING COMMITTEE

2. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
text for the preamble to a convention on special missions:

" The States parties to this Convention.
"Recalling that the need of according a particular

status to special missions of States has always been
recognized,

"Bearing in mind the Purposes and Principles of the
Charter of the United Nations relating to the sovereign
equality of States, the maintenance of international
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peace and security and the development of friendly
relations and co-operation among States,

"Recalling the resolution of the United Nations
Conference on Diplomatic Intercourse and Immunities
(1961) relating to the importance of special missions,

"Believing that the Vienna Conventions on Diplo-
matic and Consular Relations have contributed to the
fostering of friendly relations among nations, irrespec-
tive of their differing constitutional and social systems,
and that they should be completed by a convention on
special missions and their privileges and immunities,

"Realizing that the purpose of such privileges and
immunities is not to benefit individuals but to ensure
the efficient performance of the functions of special
missions as representing States,

"Affirming that the rules of customary international
law should continue to govern questions not expressly
regulated by the provisions of the present Convention,

"HAVE AGREED AS FOLLOWS:"

3. The Committee had worked on the basis of a first
draft submitted by the Special Rapporteur (A/CN.4/
194/Add.2). The most important parts of the text pro-
posed by the Committee were the third, and more parti-
cularly the fourth, paragraphs. The text was to be annexed
to the draft convention which the Commission was to
submit to the General Assembly.

4. Mr. BARTOS, Special Rapporteur, said that he had
not originally been in favour of the Commission's placing
a preamble at the beginning of the draft, which was indeed
contrary to its practice. But at the eighteenth session
several members had expressed the view that a preamble
was important, as it sometimes contained certain legal
elements; the majority of the Commission had concurred
in that view and had instructed the Special Rapporteur
to draft a preamble.1

5. The text proposed by the Drafting Committee was
modelled on the preamble to the Vienna Convention on
Diplomatic Relations and especially on the second, fifth
and sixth paragraphs of that Convention.

6. Mr. YASSEEN said that, despite the procedure
adopted by the Commission in the past, it might usefully
adopt the practice of preparing a preamble as well as
draft articles.

7. He accepted the proposed text, which was well-
balanced, but pointed out that, in the fifth paragraph,
the expression "les buts" in the French text should be
in the singular.

8. Mr. USHAKOV said that another error had crept
into the French text of the same phrase: the words
"et immunites" should be inserted after the word "privi-
leges".

9. The CHAIRMAN suggested that the English text of
the paragraphs which were intended to be identical with
certain paragraphs of the preambles to the two Vienna
Conventions should reproduce the exact wording used

1 Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev.l, part II, para. 67.

in those two Conventions. For example, in the second
paragraph, the opening words "Bearing in mind" should
be replaced by "Having in mind" and the words "relating
to" by "concerning".

10. If there were no further comments, he would con-
sider that the Commission approved the text of the
proposed preamble on the understanding that the Secre-
tariat would check the English text and bring it into
line with that of the two Vienna Conventions.

On that understanding, the draft preamble was adopted
unanimously.

11. The CHAIRMAN invited the Commission to vote
on the proposal by the Drafting Committee that the
draft preamble should not be placed at the beginning of
the draft articles, but should be annexed to them.

The Drafting Committee's proposal was adopted unani-
mously.

TITLES OF SECTIONS AND ORDER OF ARTICLES
PROPOSED BY THE DRAFTING COMMITTEE

12. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
rearrangement of the order of the articles:

Part I
Special Missions in General

Introductory article. Use of terms.
Article 1. Sending of special missions
Article 2. Field of activity of a special mission
Article 5. Sending of the same special mission to two

or more States.
Article 5 bis. Sending of a joint special mission by

two or more States
Article 5 ter. Sending of special missions by two or

more States in order to deal with a question of
common interest.

Article 1 bis. Non-existence of diplomatic or consular
relations and non-recognition

Article 3. Appointment of the members of the special
mission.

Article 6. Composition of the special mission
Article 14. Nationality of the members of the special

mission
Article 8. Notification
Article 4. Persons declared non grata or not accep-

table
Article 11. Commencement of the functions of a special

mission
Article 7. Authority to act on behalf of the special

mission
Article 41. Organ of the receiving State with which

official business is conducted
Article 9. Rules concerning precedence
Article 13. Seat of the special mission
Article 16. Activities of special missions in the territory

of a third State
Article 15. Right of special missions to use the flag

and emblem of the sending State
Article 12. End of the functions of a special mission
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Part II

Facilities, Privileges and Immunities

Article 17 quater. Status of the Head of State and
persons of high rank

Article 17. General facilities
Article 18. Accommodation of the special mission and

its members
Article 19. Inviolability of the premises
Article 20. Inviolability of archives and documents
Article 21. Freedom of movement
Article 22. Freedom of communication
Article 23. Exemption of the premises of the special

mission from taxation
Article 24. Personal inviolability
Article 25. Inviolability of the private accommodation
Article 26. Immunity from jurisdiction
Article 28. Exemption from social security legislation
Article 29. Exemption from dues and taxes
Article 30. Exemption from personal services and

contributions
Article 31. Exemption from customs duties and inspec-

tion
Article 32. Administrative and technical staff
Article 33. Members of the service staff
Article 34. Private staff
Article 35. Members of the family
Article 27. Waiver of immunity
Article 27 bis. Settlement of civil claims
Article 36. Nationals of the receiving State and persons

permanently resident in the receiving State
Article 39. Transit through the territory of a third

State
Article 37. Duration of privileges and immunities
Article 38. Property of a member of the special mission

or of a member of his family in the event of death
Article 43. Right to leave the territory of the receiving

State
Article 44. Consequences of the cessation of the func-

tions of the special mission

Part III

General Clauses

Article 40. Obligation to respect the laws and regu-
lations of the receiving State

Article 42. Professional activity
Article 40 bis. Non-discrimination

13. The plenipotentiary conference which adopted the
convention would certainly add final clauses: they might
either form a separate part IV or be added to part III,
which would then be entitled "General and final clauses".

14. Mr. BARTOS, Special Rapporteur, said that final
clauses were always drafted at the final stage by the
conference secretariat, which ensured that such clauses
were uniform in all international conventions.

15. The CHAIRMAN invited the Commission first to
consider the titles of the three parts of the draft.

16. Mr. REUTER suggested that the word " provisions "
should be substituted for the word "clauses" in the title
of part III.

17. Mr. AGO said that he would prefer the title " General
clauses" to be retained so that the conference could add
the final clauses in part III; the term "clauses" was
traditionally used in the case of final clauses.

18. Mr. BARTOS, Special Rapporteur, supported Mr.
Reuter's suggestion. It would be preferable for the final
clauses to be placed in a part IV left blank by the Com-
mission.

19. Mr. AGO observed that the title "General provi-
sions" would not be very satisfactory for part III, since
the true general provisions concerning special missions
were in part I. The term "clauses", which was more
limited, was appropriate to the few articles of secondary
importance which were brought together in part III.

20. Mr. YASSEEN said that, in his view, the three
articles in part III stated general rules which might very
well be placed in part I.

21. The CHAIRMAN, speaking as a member of the
Commission, said that the difficulty arose largely from
the title proposed for part I, in which the word "general"
was used. That part dealt in fact with the sending of
special missions and their activities. Part III contained
a number of provisions which, in the draft on the law of
treaties, had been included under the heading of "Miscel-
laneous provisions."

22. Mr AGO suggested that part I should be entitled:
"Sending and functions of special missions". Another
solution would be to include in part I the three articles
which the Drafting Committee had proposed should be
placed in part III.

23. Mr. BARTOS, Special Rapporteur, said that the
latter suggestion could, if necessary, be applied to arti-
cles 40 bis and 42, but not to article 40, since the rule stating
the obligation to respect the laws and regulations of the
receiving State also applied to all the rules in part II.

24. Mr. IGNACIO-P1NTO suggested that part I might
be entitled simply: "Special missions", as the phrase
"in general" gave the impression that the draft went on
to deal with special missions in particular.

25. Mr. REUTER supported Mr. Ago's first suggestion
concerning the title of part I. The term "sending" was
well chosen, as it reappeared in the titles of several articles
in that part. The term "functions" was also suitable. An
alternative wording might be: "Sending and activities of
special missions".

26. Mr. YASSEEN proposed the title "Sending and
conduct of special missions".

27. The CHAIRMAN pointed out that chapter I,
section I of the Vienna Convention on Consular Relations
was entitled "Establishment and conduct of consular
relations".

28. Mr. USTOR said that article 40 (Obligation to res-
pect the laws and regulations of the receiving State) and
article 42 (Professional activity) corresponded to articles 55
and 57 of the Vienna Convention on Consular Rela-
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tions, to be found in chapter II, section II of that Con-
vention, which dealt with facilities, privileges and immu-
nities. It might be possible to adopt that same system in
the present draft.

29. The CHAIRMAN said that, if there were no further
comments, he would put to the vote the titles proposed
for the three parts, namely, part I: " Sending and conduct
of special missions"; part II: "Facilities, privileges and
immunities" and part III: "General provisions".

The proposed titles were adopted unanimously.

30. The CHAIRMAN said that, if there were no com-
ments, he would consider that the Commission approved
the order proposed by the Drafting Committee for the
articles in part I.

It was so agreed.

31. The CHAIRMAN invited the Commission to con-
sider the order proposed by the Drafting Committee for
the articles in part II.

32. Mr. AGO said that he would prefer article 23
(Exemption of the premises of the special mission from
taxation) to be placed later in the text, so as to avoid
interrupting the series of articles concerning freedom of
movement and communication, personal inviolability and
inviolability of the private accommodation. That article
would be better placed among the articles concerning
exemption from dues and taxes, customs duties and
inspection, and so forth.

33. Mr. BARTOS", Special Rapporteur, suggested that
article 23 should rather be placed after 19 (Inviolability
of the premises) or after article 18 (Accommodation of
the special mission and its members). The three articles
concerning the premises would then be grouped together.
In any event, it would be better not to place article 23
with the articles laying down the exemptions granted to
persons.

34. Mr. CASTREN said that if article 23 was moved,
he would prefer article 19 (Inviolability of the premises)
not to be separated from article 20 (Inviolability of
archives and documents).

35. Mr. USHAKOV observed that in the Vienna Con-
vention on Diplomatic Relations, articles 21, 22 and 23
formed a series dealing with the premises of the mission
and the accommodation of its members, the inviolability
of the premises and the exemption of the premises from
taxation. That model should be followed; in other words,
article 23 should be placed after article 19, as the Special
Rapporteur had proposed.

36. Mr. AGO said that he preferred the Special Rap-
porteur's second suggestion, namely, that article 23
should be placed after article 18.

37. The CHAIRMAN said that, if there were no further
comments, he would consider that the Commission had
decided to place article 23 after article 18.

It was so agreed.

38. Mr. JIMENEZ de ARECHAGA proposed that
article 27 (Waiver of immunity) and article 27 bis (Settle-

ment of civil claims) should be moved up to come immed-
iately after article 26 (Immunity from jurisdiction). That
order would be more logical than the one proposed by
the Drafting Committee and would facilitate a correct
interpretation of the scope of articles 27 and 27 bis.

39. Mr. CASTREN pointed out that the question raised
by Mr. Jimenez de Arechaga had already been discussed;
the Commission had concluded that the article concerning
waiver of immunity (article 27) should follow the articles
concerning the immunities granted to the different cate-
gories of staff.

40. Mr. JIMfiNEZ de ARECHAGA said it would be
dangerous to separate the article on waiver of immunity
(article 27) from the article on immunity from juris-
diction (article 26) to which it was directly related. Any
such separation might create the erroneous impression
that waiver of immunity could apply to other privileges
as well. With regard to article 27 bis on the settlement of
civil claims, that article related exclusively to the question
of immunity from civil jurisdiction; it was therefore
essential that it should come immediately after articles 26
and 27.

41. Mr. BARTOS, Special Rapporteur, proposed that
articles 27 and 27 bis should come after article 36 (Nation-
als of the receiving State and persons permanently resident
in the receiving State), since the State might also either
waive immunity or endeavour to bring about a just
settlement of claims in the case of the persons referred
to in that article.

42. Mr. USHAKOV said he shared the view of Mr.
Jimenez de Arechaga. In the Vienna Convention on
Diplomatic Relations, the article on waiver of immunity
(article 32), which followed the article on immunity from
jurisdiction, was placed before the provision relating to
members of the family, members of the administrative
and technical staff, members of the service staff and
private servants (article 37). The same system should be
adopted in the present draft.

43. Mr. AGO said he did not agree. In his opinion, it
was the titles of the articles which were misleading.
Article 26 dealt solely with immunity from jurisdiction
for representatives and members of the diplomatic staff,
whereas articles 32, 33, 34 and 35 in fact dealt with the
same problem in the case of the categories of persons
covered by those articles.

44. The CHAIRMAN said it was quite logical to
propose an arrangement different from that adopted in
the 1961 Vienna Convention. The waiver of immunity
dealt with in article 27 related not only to article 26,
dealing with the immunity from jurisdiction of repre-
sentatives and members of the diplomatic staff, but also
to a number of other articles, such as article 32 (Adminis-
trative and technical staff), article 33 (Members of the
service staff), article 34 (Private staff) and article 35
(Members of the family).

45. Mr. JIM&NTEZ de ARECHAGA said that the
important point was the link between the subject-matter
of articles 27 and 27 bis and that of article 26, not the
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secondary question of the persons who enjoyed privileges
and immunities under articles other than article 26, which
was the basic article.

46. Mr. BARTOS, Special Rapporteur, observed that
article 27 related not merely to immunity in respect of
civil proceedings but to immunities in general, whereas
article 27 bis dealt only with civil claims.

47. Mr. USHAKOV said he still did not see why the
Commission should depart from the order followed in
the Vienna Convention on Diplomatic Relations.

48. The CHAIRMAN said that both the proposals
made with regard to the placing of articles 27 and 27 bis
produced the same legal result, although the order
adopted in the 1961 Vienna Convention arrived at that
result more obliquely.

49. Mr. JIMENEZ de ARfiCHAGA said he was still
firmly convinced that it would be misleading to separate
articles 27 and 27 bis from article 26, which was the basic
provision on immunity from jurisdiction. The proposal
to place articles 27 and 27 bis after articles 32, 33, 34, 35
and 36 would not improve the presentation of the draft.
The arrangement of the corresponding articles in the 1961
Vienna Convention was infinitely more logical, because
it grouped together articles which had a substantive link
between them. The present proposal would have the
effect of separating articles which were linked in substance
in order to take account of other links of a secondary
character.

50. The CHAIRMAN pointed out that there was no
danger of misunderstanding with regard to the scope of
article 27, because the text of that article2 specified that
the sending State could waive "the immunity from juris-
diction". It was therefore perfectly clear that the possi-
bility of waiver for which provision was made in article 27
related solely to immunity from jurisdiction and not to
other privileges.

51. He invited the Commission to vote on the Drafting
Committee's proposal, as amended by the Special Rap-
porteur, to place articles 27 and 27 bis immediately after
articles 28 to 36.

That proposal was adopted by 9 votes to 1, with 3
abstentions.

52. The CHAIRMAN asked whether members of the
Commission had any further comments on the order of
the articles in part II.

53. Mr. AGO said it would be more logical to group
together articles 19 and 20 (Inviolability of the premises
and Inviolability of archives and documents), on the one
hand, and articles 24 and 25 (Personal inviolability and
Inviolability of the private accommodation), on the other.

54. Mr. BARTOS, Special Rapporteur, said he did not
agree. The inviolability of the premises, of archives and
documents, as well as freedom of movement and com-
munication concerned the conduct of the special mission,
whereas personal inviolability and inviolability of the

private accommodation were part of the personal immu-
nities.

55. Mr. AGO said that he would not press his suggestion.

56. The CHAIRMAN said that if there were no further
comments he would consider that the Commission
approved the order proposed by the Drafting Committee
for the articles in parts II and III, subject to the amend-
ments adopted in the course of the discussion on part II.

It was so agreed.

DRAFT ARTICLES PROPOSED BY THE

DRAFTING COMMITTEE

(resumed from the previous meeting)

ARTICLE 41 (Organ of the receiving State with which
official business is conducted) [15]3

57. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, pointed out that the only change related to the
last phrase, which now read: "or with such other organ
of the receiving State as may be agreed ".

Article 41 was adopted unanimously.

ARTICLE 42 (Professional activity) [49]4

58. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, explained that the Drafting Committee had decided
against the addition of a clause stipulating that the
members of a special mission might practice certain
professional or other activities with the special permission
of the receiving State, since if that question were raised,
it would normally be dealt with in the special agreement
between the two States. The general rule was therefore
sufficient.

Article 42 was adopted unanimously.

ARTICLE 44 (Consequences of the cessation of the func-
tions of the special mission) [47]5

59. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Committee proposed the following
title and text for article 44:

"Consequences of the cessation of the functions
of the special mission"

" 1. When the functions of a special mission come
to an end, the receiving State must respect and protect
the premises of the special mission so long as they are
allocated to it, as well as the property and archives of
the special mission. The sending State must withdraw
that property and those archives within a reasonable
time.

"2. In case of absence or breach of diplomatic or
consular relations between the sending State and the
receiving State and if the functions of the special mission
have come to an end, the sending State, even if there
is an armed conflict, may entrust the custody of the
property and archives of the special mission to a third
State acceptable to the receiving State."

2 See 933rd meeting, para. 14.

3 For earlier discussion, see 910th meeting, paras. 105-112.
4 For earlier discussion, see 910th meeting, paras. 82-104.
5 For earlier discussion, see 912th meeting, paras. 1-44.
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60. The wording of the article had given rise to some
problems because the consequences of the cessation of the
functions of a special mission were not the same as those of
the cessation of the functions of a permanent diplomatic
mission. The Drafting Committee had taken into account
Mr. Kearney's observation regarding the sending State's
obligation to withdraw its property and archives within
a reasonable time so that the receiving State should not
be committed beyond a certain period.

61. The CHAIRMAN said that he was not altogether
satisfied with the term "allocated", which was used in
paragraph 1 to render the French "affectes" in connexion
with the premises of the special mission.

62. Mr. KEARNEY said that the Drafting Committee
had experienced some difficulty with regard to the choice
of the appropriate English term. The term "allocated"
had the disadvantage of having an official connotation
that was not altogether suitable for most of the premises
to which article 44 would relate. The Committee had
considered the possibility of using the word "assigned"
but that word had a similar connotation and was even
stronger than "allocated".

63. Mr. REUTER suggested that, for ease of translation
into English, the French text should describe the premises
as being "a la disposition de la mission" rather than
"affectes". However, the word "affectes" better conveyed
the idea that the premises were definitely recognized as
those of the special mission.

64. Mr. AGO agreed that "affectes" was a better term
to express the rule that the premises remained those of
the special mission after its departure, as long as the
property and archives had not been withdrawn.

65. The CHAIRMAN noted that, in the light of the
explanations given in the course of the discussion, there
was no need to modify the Drafting Committee's text
for article 44.

Article 44 was adopted unanimously.

MISCELLANEOUS DRAFTING POINTS

66. Mr. JIMF.NEZ de ARF.CHAGA said that, in
concording the Spanish text of the articles with the
originals, it had been noted that there were some discrep-
ancies between the English and French texts or that the
terms used had varied from one article to another. Thus,
in article 26, paragraph 4,6 the word "residence", which
corresponded to the wording of the Vienna Convention,
had been used, although the Commission had decided
to avoid that word in article 25 where reference was made
to "accommodation". The English and French versions
of the title of article 30 did not correspond, for the English
title read "Exemption from personal services and contri-
butions", and the French "Exemption des prestations
personnelles". The French text of article 31, paragraph I,7

was clumsy because of the repetition of the word "autres".
Finally, there was a discrepancy between the use of the

singular and the plural in the phrase denoting the members
of the family in article 31, paragraph 1, and article 39,
paragraph 2.8

67. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that in the French text of article 31, para-
graph 1, the word "autres" preceding "redevances" should
be deleted so that the phrase would read: "taxes et
redevances connexes autres que".

68. In sub-paragraph (b) of that paragraph the expression
"les families" should be in the singular, and the whole
phrase should read: "des membres de leur famille qui
les accompagnent".

69. The CHAIRMAN suggested that the word " accom-
modation" should be used in article 26 to bring it into
line with article 25.

It was so agreed.

70. Mr. AGO suggested that in the French text the last
sentence of paragraph 1 of article 6 (Composition of the
special mission)9 should be replaced by the following:
"Elle peut comprendre en outre un personnel diplomatique,
un personnel administratif et technique ainsi qu^un personnel
de service", for the wording as it stood gave the impression
that the diplomatic staff and the administrative and tech-
nical staff made up a single category.

71. The CHAIRMAN said that the Special Rapporteur
and the Secretariat would no doubt find other small
drafting points which would have to be adjusted in the
final text.
72. On the occasion of the completion of the Commis-
sion's substantive work on special missions, he wished to
congratulate the Special Rapporteur on the successful
accomplishment of his arduous task. It was the enthu-
siasm, hard work and outstanding legal gifts of the Special
Rapporteur which had made that happy situation possible.

73. Mr. BARTOS, Special Rapporteur, said he was
deeply grateful to all the members of the Commission,
and especially to Mr. Ago, for their collaboration, advice
and interest, which had enabled him to complete his task.
He expressed his thanks to the Chairman for the wisdom
and intelligence with which he had conducted the debates.
He would also like to thank the members of the Secretariat,
the interpreters and the pre"cis-writers; he had greatly
appreciated the professional conscientiousness and care
with which they had faithfully rendered the views which
had been expressed.

Organization of Future Work
(A/CN.4/195, 196; A/CN.4/L.119)

(resumed from the 929th meeting)

[Item 6 of the agenda]

74. The CHAIRMAN, summing up the position with
regard to the Commission's future work, said that, after
considering item 3 of its agenda concerning State respon-

6 For text, see 933rd meeting, para. 2.
7 For text, see 933rd meeting, para. 78.

8 For text, see 931st meeting, para. 7.
9 For text, see 931st meeting, para. 124.
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sibility, the Commission had confirmed Mr. Ago in the
office of Special Rapporteur on that topic and had
reaffirmed in general terms the instructions given to him
as Special Rapporteur in 1963.10 It had also noted that
Mr. Ago would submit a substantive report on the topic
to the Commission at its twenty-first session in 1969.

75. Mr. El-Erian had submitted his second report on
relations between States and inter-governmental organi-
zations (A/CN.4/195). He had indicated in a letter that
the first half of his set of draft articles was already com-
pleted11 and that he would be in a position to submit the
second half in time for the Commission's twentieth
session.

76. During the discussion of its future work at the 928th
and 929th meetings, the Commission had generally
shared the view of its officers that priority should be given
to the topic of State succession. It had been proposed
that he himself should act as Special Rapporteur for State
succession in respect of treaties and that Mr. Bedjaoui
should be invited to act as Special Rapporteur on State
succession in respect of rights and duties resulting from
sources other than treaties. He had agreed to undertake
the work, and had received a letter from Mr. Bedjaoui
also accepting the office, but suggesting that a general
debate might be held on the broad topic assigned to him,
to see whether one Special Rapporteur would suffice and
to obtain general directives from the Commission on
the way in which the topic should be handled.

77. He invited the Commission to approve that general
outline for the programme of its twentieth session.

The general programme was approved unanimously.

78. The CHAIRMAN said that a useful discussion had
been held on new topics which the Commission might
consider. Thus, Mr. Tammes had suggested the topic of
unilateral acts,12 which was a vast subject, comparable
in interest and importance to those which the Commission
was already considering. Accordingly, all that the Com-
mission could do for the time being was to note the
suggestion. Mr. Tammes had also suggested that the
Commission might offer to undertake an investigation of
institutional procedures, such as fact-finding;13 but that
subject, like the topic of international rivers, was' too
extensive to be undertaken at the same time as the
Commission's current work.

79. On the other hand, the topic of the most-favoured-
nation clause, mentioned by Mr. Jimenez de Arechaga,14

was more limited in scope and might well be taken up
during the fourth or fifth year of the current term of
office of the Commission's members. The subject had
been raised in connexion with the law of treaties, but
had not been discussed in relation to the effect of treaties
on third States because it had been thought that such a
course might lead to complications. The Commission's
budget did not, however, preclude the appointment of

10 See 935th meeting, para. 14.
11 Document A/CN.4/195/Add.l.
12 See 928th meeting, para. 6.
13 Ibid., para. 10.
14 See 929th meeting, para. 79.

another Special Rapporteur, and it would be useful to
have such a limited topic in reserve to discuss at the
convenient points during the Commission's delibera-
tions.

80. Mr. JIMENEZ de ARECHAGA pointed out that
another reason for dealing with the topic during the
current term of office of the Commission's members was
that the United Nations was undertaking a study of the
law of international trade: the Special Rapporteur might
take advantage of the conclusions of that study in pre-
paring his draft.

81. Mr. BARTOS said that the Sixth Committee of the
General Assembly had criticized the International Law
Commission for failing to include in its programme the
questions to which that Committee gave priority. The
Commission had, for instance, declined to take up the
topic of international trade law, the study of which had
been recommended by the General Assembly, because it
had thought that it did not have the necessary time. It
could hardly now include new topics on its programme.
Furthermore, the General Assembly had never proposed
the topic of international rivers for study, since the devel-
oping countries regarded the formulation of rules for
navigation on such waterways as likely to infringe their
sovereignty. The Commission should not reject topics
recommended by the General Assembly and accept topics
which had been rejected by it. It already had too many
items on its agenda; if it nevertheless added yet another
item, it would be preferable to choose unilateral acts,
which bore some relation to the law of treaties.

82. Mr. TABIBI said that in his view the Commission
should not take any hasty decision on new topics for its
future work. It was essential to study topics which corre-
sponded to the modern requirements of the world at large
and of various regions, and also to comply with the
instructions of the General Assembly. Since the pro-
gramme for the forthcoming session had already been
established, it might be wise to set up a subsidiary body
of the Commission to study the wishes of the General
Assembly, the topics which had been given some con-
sideration and then left in abeyance, and perhaps even
the possibility of altering the Commission's Statute.
Another important point which such a body should
examine was duplication of work: subjects which should
properly be dealt with by the Commission were gradually
being encroached upon by other United Nations bodies.

83. Mr. YASSEEN agreed that the Commission should
proceed very cautiously and, above all, should take
proposals by the General Assembly into account before
placing any fresh topic on its agenda. In that connexion,
he recalled that when the Sixth Committee had adopted
the resolution recommending the study of the topic of
the right of asylum,15 several delegations had wished to
insert in the operative part a paragraph requesting that
priority should be given to the topic. The Chairman of the
International Law Commission had then pointed out
that such an addition was not necessary, as the Commis-
sion took into account any wish expressed by the Sixth

15 General Assembly resolution 1400 (XIV).
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Committee of the General Assembly.16 The Commission
had not, however, so far tackled that topic.

84. Mr. AGO thought that the Commission should
begin by drawing a distinction between very broad topics
and topics of more limited scope. With regard to the
former, the Commission had already placed on its agenda
succession of States and State responsibility. As the term
of office of members of the Commission expired in four
years* time, it was useless to contemplate studying another
topic of that magnitude; it was questionable whether the
Commission would be able to complete the codification
of those two topics. On the other hand, it was desirable
that the Commission should always have on its agenda
more limited topics which it could take up, if necessary,
in the absence of the special rapporteur responsible for
a broader topic.
85. He himself feared that a codification of the question
of the right of asylum might disturb the balance which
seemed to have established itself in practice. As to the
question of historic bays, also proposed by the General
Assembly, its codification would perhaps complete the
law of the sea, but it was not an urgent problem.
86. On the other hand, the question of the most-favoured*
nation clause was of great importance and was connected
with international trade, the study of which had been
recommended by the General Assembly. Indeed, the
Commission had touched on that topic in preparing the
draft convention on the law of treaties, and had expressed
the view that a special study should be devoted to it. It
would therefore be logical to place it on the agenda.

87. Mr. NAGENDRA SINGH also thought that the
Commission should complete its work on the topics
already before it before adopting new ones. Perhaps it
was because the Commission, took so long to complete
its work that the General Assembly was tempted to entrust
topics to other bodies.

88. The CHAIRMAN pointed out that there was no
question of including any more major topics in the Com-
mission's programme for the time being. Indeed, work on
relations between States and inter-governmental organi*
zations, State succession and State responsibility was
likely to take up the remainder of the term of office of
the Commission's members and possibly another five
years. It was useful, however, to have in reserve a more
limited topic which could be discussed in the intervals
when the Special Rapporteur and the Drafting Com-
mittee were preparing texts on a major topic. The subject
of the most-favoured-nation clause, which was comple-
mentary to the law of treaties, was not urgent, but might
be completed during those intervals.

The meeting rose at 1.5 p.m.

16 For discussion of this subject in the Sixth Committee, see
Official Records pf the General Assembly, Fourteenth Session,
Sixth Committee* 6O2ad-612th meetings.

939th MEETING

Thursday, 13 July 1967, at 10.10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. BartoS, Mr. Castafieda, Mr.
Castr^n, Mr. Ignacio-Pinto, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh* Mr. Reuter, Mr.
Tabibi, Mr. Tammes, Mr. Ushakov, Mr. Ustor, Mr.
Yasseen.

Organization of Future Work
(A/CN.4/L.119)

(continued)

[Item 6 of the agenda]

1. The CHAIRMAN said he wished to assure Mr. Tabibi
and other speakers that the Commission had always been
careful to respect the wishes of the General Assembly. The
working paper on the organization of future work
(A/CN.4/L.119) showed the position with regard to the
various topics in the Commission's general programme,
including those proposed by the General Assembly, and
he himself had drawn the Commission's attention at the
896th meeting1 to the report of the Sixth Committee to
the General Assembly at its twenty-first session.2 The
Commission's earlier discussions had shown that all its
members were aware of the importance of the General
Assembly's directives; indeed, the Commission's current
programme had been handed down to it from its previous
members, and the decision to give priority to State succes-
sion in respect of treaties had been taken in response to
the Assembly's instructions.
2. It should be borne in mind, however, that the Com-
mission's programme was very heavy and that even if all
the Special Rapporteurs submitted reports and draft
articles in time and could be at the Commission's disposal
when required, the programme was likely to take not only
the current five-year period* but also the next, to complete.
That could be used as an argument against adding any
further topics to the programme, but it was wise to have a
limited topic in reserve for consideration during periods
when the major topic could not be discussed because the.
Special Rapporteur was unavoidably absent or had not
completed his report in time.
3. While he fully appreciated Mr. Tabibi's wish to have
the whole question of the Commission's work studied by
a subsidiary body of the Commission, it should be remem-
bered that the choice of any major topic would commit the
Commission far into the future. Care must be taken not
to give the General Assembly the impression that there was
any possibility of adding new topics to the Commission's
present programme or to arouse undue expectations.

4. Mr. NAGENDRA SINGH said he considered that
Mr. Jimenez de Arechaga's proposal for the inclusion of

1 Para. 4.
2 Official Records of the General Assembly, Twenty-first Session,

Annexes, agenda item 84, document A/6516.
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a subsidiary topic in the programme was a wise one,
particularly as the subject of the most-favoured-nation
clause met the four basic requirements for such a topic.
The first was that it must be subsidiary in character, the
second, that it must not interfere with considerations of
the main topic, the third, that it could be taken up only
when time was available, and the fourth, that it must be
one of those proposed for study by the Sixth Committee.
The subject of the most-favoured-nation clause had been
raised during the twenty-first session of the General
Assembly, since such clauses were being included in trade
agreements between developed and developing countries,
and no agreement had yet been reached on their specific
wording. He believed that the Special Rapporteur on the
subsidiary topic should be someone who was not obliged
to devote much time to any of the main topics.

5. The CHAIRMAN said that the relevant passage of
the Sixth Committee's report on that question read:
"With respect to the most-favoured-nation clause, certain
representatives suggested that the question should be
considered in the Sixth Committee or at the future con-
ference of plenipotentiaries on the law of treaties. Others
were prepared to support any proposal that the Commis-
sion should study the most-favoured-nation clause without
linking it to the general codification of the law of treaties.
In their opinion, the adoption of a convention on the law
of treaties would facilitate the study by the International
Law Commission of the problems arising in connexion
with that clause".3

6. Mr. JIMENEZ de ARfiCHAGA said it would be
advisable for the Commission to appoint a fifth Special
Rapporteur to begin work on a limited topic which could
be completed within the remaining four years of the term
of office of the Commission's existing members. The
budgetary appropriations provided for five Special Rap-
porteurs, and that number had proved convenient, in
view of the many circumstances which might interfere
with a Special Rapporteur's work, both before and during
sessions of the Commission. Thus, during the current
session, the Commission had been placed in a most diffi-
cult position, from which it had been able to extricate itself
only thanks to the devotion and industry of the Special
Rapporteur on special missions.
7. It was obvious that the fifth topic could not be a major
one, for the Commission already had too many broad
subjects on its agenda. He could not agree with Mr. Ago
that the topic of relations between States and inter-govern-
mental organizations was a limited one; the voluminous
and complex documentation submitted by the Secretariat
bore witness to its wide scope. Similarly, the topic of State
succession in respect of treaties would need much research
and study, even though the number of articles mature for
codification was not large. It was therefore more than
doubtful whether the study of those two topics could be
completed in four years.
8. Mr. Ago had rightly pointed out that it would be
inappropriate to take up the two more limited topics
indicated by the General Assembly, the right of asylum
and the juridical regime of historic waters, since the former

was already included in the agenda of the General Assem-
bly for its twenty-second session and was not mature for
codification on a world-wide basis, while it would not be
proper to take up the latter in the existing political
situation.
9. In the course of its work on the law of treaties, the
Commission had been confronted with an important sub-
ject related to the law of trade, that of the legal aspects and
application of the most-favoured-nation clause. Rather
than request the Special Rapporteur on the law of treaties
to include relevant articles in his draft, the Commission
had thought it preferable that the topic should form the
subject of a special study at a later date.4 A number of
representatives in the General Assembly had also referred
to the advisability of a study of the matter, the most
general opinion having been that the Commission itself
was the most appropriate body to deal with the topic.
10. The appointment of a special rapporteur on the topic
would in no way be tantamount to disregarding the
decisions of the General Assembly. When the Commission
had begun its work on the law of treaties, in compliance
with instructions from the General Assembly, it had
naturally retained a certain scientific freedom of discus-
sion and the right to isolate certain questions arising in the
course of its examination of the main topic. Furthermore,
the Assembly itself had set up a body to study all the legal
rules governing international trade; the most-favoured-
nation clause was used mainly in trade agreements, and
the Commission's work on that subject would contribute
to that of the new body. Conversely, the Commission
would profit by discussions in the new organ, and it would
therefore be wise to appoint as special rapporteur a mem-
ber of the Commission who was already taking part in the
work of the Commission on International Trade Law.

11. Mr. CASTREN said he adhered to the views he had
previously expressed on the need for the Commission to
concentrate1 on the two major topics—succession of States
and Governments and State responsibility—and also on
relations between States and inter-governmental organi-
zations. He thought, however, that the question of the
most-favoured-nation clause, which was related to the law
of treaties and which undoubtedly came within the Com-
mission's terms of reference could be included as a secon-
dary topic in the programme of future work. He also
recognized that treaties and unilateral acts were generally
studied in succession and were to some extent comple-
mentary.

12. Mr. REUTER said he had some comments to make
on the question whether the Commission should include
the most-favoured-nation clause in the agenda for its
twentieth session.
13. Firstly, he welcomed the Chairman's decision to
submit draft articles on succession in respect of treaties at
the next session, since that would considerably ease the
situation as far as the Commission's work programme was
concerned, and in the light of that fact, he would agree to
the appointment of a new special rapporteur for the topic
of the most-favoured-nation clause. Secondly, it had to be

3 Ibid., para. 47.

4 Yearbook of the International Law Commission, 1964, vol. II,
p. 176, para. 21.



939th meeting — 13 July 1967 251

borne in mind that although the Commission was subject
to the directives of the General Assembly, both the latter
and its Sixth Committee were highly appreciative of any
suggestions it might put forward, particularly through
those of its members who participated in the work of the
Sixth Committee. Thirdly, in order to comply with the
spirit of the Charter of the United Nations and the
Statute of the International Court of Justice, the selection
of rapporteurs must, of course, be made with due regard
for geographical and political distribution. That should
not, however, obscure the fact that the work of those
members of the Commission was done in a personal
capacity, and that they should not be regarded as repre-
sentatives of States. The Commission should first find
out which members were prepared to undertake the work
and should take account of the views of the other members
of the Commission in considering the possibility of
dividing the work if the topic to be studied was too broad.

14. Lastly, he urged that there should be a restriction of
public debate and an increase in the number of closed
meetings. That would enable the Commission to achieve
more in the way of practical results and to act more
effectively.

15. Mr. TABIBI said that he wished to make it clear that,
in his statement at the preceding meeting, he had in no
way intended to imply that the Commission was not
following the directives of the General Assembly; indeed,
the Commission's report was annually praised and com-
pletely endorsed by the Sixth Committee, and the Assem-
bly was fully aware of the valuable services already ren-
dered by the Commission in promoting international
co-operation for observance of the rule of law. Never-
theless, times had changed since the Commission had
been established twenty years before and the new Members
of the United Nations were constantly raising topics to
which they attached capital importance. The Commission
might believe that certain topics were not yet mature for
consideration, but Member States might hold other
views; for example, the Commission had not considered
that the topic of land-locked countries was ready for
codification, but a Convention on the subject was never-
theless now in force. Further consideration should, there-
fore, be given to the Commission's general approach to
its work, to its methods, to world-wide requirements and
to the position of Special Rapporteurs: it might even be
thought advisable to appoint two Special Rapporteurs to
deal with the same topic.

16. Although he agreed with the Chairman that the
General Assembly's expectations should not be raised, he
wished to point out that if the Commission failed to
include certain topics in its long-term programme, other
organs might be called upon to deal with them, and it
would then be too late for the Commission to study the
legal aspects, with which it was best equipped to deal. He
therefore urged that an over-all review of the Com-
mission's work should be undertaken for the purpose of
drawing up a list of new topics, on the understanding that
they would not be considered until the topics currently
under study had been completed.

17. Mr. USHAKOV thought that the three major topics
included in the Commission's agenda would amply suffice

to occupy it throughout its twentieth session. However, he
recognized that the most-favoured-nation clause was not
a new topic, and that it followed on and complemented the
law of treaties; it was also fairly limited in scope. Thus,
the Commission might include it in its agenda for the
twentieth session, while giving priority to the three topics
already selected.

18. Mr. KEARNEY said that he personally would also
prefer the Commission to include in its agenda certain
important topics such as the juridical regime of historic
waters and the utilization of international rivers. Never-
theless, he agreed on the need to include a subject which
could be handled within the confines of the Commission's
current work, and supported the proposal to include the
topic of the most-favoured-nation clause in the programme
of work.

19. He also agreed with Mr. Tabibi that a serious over-
all study should be made of the long-term programme.
The Commission's twentieth anniversary would be an
appropriate time for a full-scale review of its agenda,
operation and procedures.

20. Mr. BARTOS said he was in favour of continuing the
work on the law of treaties by a study of the most-
favoured-nation clause, which was fully compatible with
the recommendations of the United Nations General
Assembly. That subject was among the first of the secon-
dary questions relating to the law of treaties that remained
to be studied separately. It had many aspects, some of
which touched on political mattters. The topic came under
the heading of the progressive development of internation-
al law, and should therefore be studied under article 16
of the Commission's Statute. It called for the appointment
of a special rapporteur as well as the formulation of a plan
of work and of a questionnaire for circulation to Govern-
ments.

21. He further considered that the Commission should
also include in its work programme the question of a
possible revision of its Statute and its internal procedure.
In the twenty years since the Statute had been drafted and
adopted, major changes had occurred in international
relations as well as in the composition of the international
community and of the United Nations; in fact, the actual
meaning of some expressions had altered. In view of the
inevitable delays involved in work of that kind, the revised
or supplemented version of the Statute could enter into
force when the membership of the Commission was
renewed in 1972.

22. Mr. YASSEEN said that in view of the practical
arguments put forward, he agreed that it would be
advisable to include in the work programme a study of
the most-favoured-nation clause; the Commission could
take up that topic as a reserve, when it had a little time at
its disposal between the stages of its work on the main
topics. The subject in question was one of topical interest
to the international community and called for a detailed
study from a new standpoint.

23. The question of the most-favoured-nation clause was
already well known from certain standpoints and thus in
one sense came under the heading of codification. But as
it was necessary to take account of new trends, Mr. Bartos
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had rightly suggested that the Commission should study
the question under article 16 of its Statute.
24. Thus, although he recognized the merits of the
proposal by Mr. Jime'nez de Ar6chaga so far as the
present situation was concerned, he maintained the posi-
tion he had taken at the previous meeting regarding the
selection of topics for the future. That choice should be
made more methodically, and the members of the Com-
mission should have more time to reflect on the matter.

25. Mr. AGO thought that the Commission should in
future disregard the distinction made in the Statute
between the codification of international law and its
progressive development, since that distinction had
ceased to have any justification. There was hardly a single
subject in which those two aspects did not overlap, and
even the written instruments themselves automatically
evolved under the influence of events.

26. The CHAIRMAN said he fully agreed with Mr.
Bartos that the Commission should proceed in accordance
with article 16, rather than article 18, of its Statute. The
situation was somewhat unusual in that the question had
been referred to the Commission by the General Assembly
and could have been dealt with in connexion with the law
of treaties. He had thought, however, that a study of the
most-favoured-nation clause in the context of the draft
articles would have taken the general codification too far,
so that the work could not have been completed within the
five-year period in question. Nevertheless, it should be
made clear that the Commission was not undertaking a
new topic, but was developing a subject already under
study.
27. He invited the Commission to vote on the proposal
to include the topic of the most-favoured-nation clause in
its agenda.

The proposal was adopted unanimously.

28. The CHAIRMAN said he had consulted the Officers
of the Commission on the choice of a Special Rapporteur
for the topic of the most-favoured-nation clause, and
proposed that the Commission should appoint Mr. Ustor,
who was eminently fitted for the office by his special
interest in the law of trade and its codification and by his
high qualities as a jurist.

Mr. Ustor was appointed Special Rapporteur by accla-
mation.

29. Mr. USTOR thanked the Commission for the con-
fidence it had shown in him and said he would do his
best to bring the work entrusted to him to a successful
conclusion.

30. The CHAIRMAN observed that the Commission
seemed to be agreed on the need to include in the agenda
of its next session a study on topics likely to contribute to
the codification and progressive development of internat-
ional law as well as on the relationship between its work
and the legal activities of other United Nations organs, its
methods of work and the possible revision of its rules of
procedure and its Statute. He invited the Commission to
vote on the proposal to include such a study in its agenda.

The proposal was adopted unanimously.

Other Business

[Item 8 of the agenda]

PROGRAMME OF PUBLICATIONS BY THE SECRETARIAT

31. The CHAIRMAN invited the Secretary to the
Commission to give a brief account of certain aspects of
the programme of publications of the Office of Legal
Affairs for the remainder of 1967 and for 1968.

32. Mr. MOVCHAN (Secretary to the Commission)
said that one of the Secretariat's most urgent tasks was to
produce the necessary advance documentation for the
United Nations Conference on the Law of Treaties. As it
had done for the previous codification conferences,the Secre-
tariat had prepared a "Guide" to the history of the draft
articles, giving the references to all proposals, amend-
ments, discussions and decisions relating to each article in
the Commission's final draft on the law of treaties. That
document was expected to be reproduced in provisional
form in time for the discussion of the law of treaties in the
Sixth Committee at the next session of the General
Assembly.5 The Secretariat was also preparing a biblio-
graphy on the law of treaties, containing an up-to-date
list of books and articles published on the topic in as many
countries as possible, and it hoped that it would be ready
in time for the discussion in the Sixth Committee.
33. In 1957, the Secretariat had published a Handbook of
Final Clauses (ST/LEG/6) and a Summary of the Practice
of the Secretary-General as Depositary of Multilateral
Agreements (ST/LEG/7), two publications which were
cited in the commentaries to the draft articles on the law
of treaties. Since both publications were by now consider-
ably out of date, the Secretariat had thought it useful
to prepare new editions for the use not only of the
Conference on the Law of Treaties but also of other
conferences which were called upon to draft conventions.
The preparation of those revised texts was well advanced,
and the inclusion in the Commission's report of a recom-
mendation on the desirability of their publication would
help to overcome certain difficulties in the way of such
publication.
34. With regard to the future work of the Commission,
the priorities which had been fixed made it advisable for
the Secretariat to concentrate on publications relating to
succession of States. In response to a request by the
Secretariat, Member States had furnished it some years
previously with extensive material relating to the succes-
sion of States as it affected countries which had gained
their independence since the Second World War; on the
basis of that material, a printed volume would appear in
the United Nations Legislative Series not later than
October 1967.

35. With regard to the subject of succession of States
in respect of treaties, the Secretariat had already prepared
in 1962 a memorandum on the practice of the Secretary-
General entitled "Succession of States in relation to
general multilateral treaties of which the Secretary-
General is the depositary".6 More up to date information

5 Document A/C.6/376.
6 Yearbook of the International Law Commission, 1962, vol. II,

pp. 106-131.
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on that aspect of the subject would be included in the
revised version of the Summary of the Practice of the
Secretary-General as Depositary of Multilateral Agree-
ments.

36. The Secretariat had also been preparing for a number
of years a series of studies on the practice relating to
succession of States in respect of multilateral conventions
concluded under the auspices of international organiza-
tions other than the United Nations. As many of those
studies as possible would be published as Commission
documents before the opening of its next session.

37. In 1967, a study entitled " The practice of the United
Nations, the specialized agencies and the International
Atomic Energy Agency concerning their status, privileges
and immunities" (A/CN.4/L.118 and Add. 1 and 2) had
appeared in provisional form. The Secretariat proposed
to publish that somewhat voluminous study in a more
permanent form in 1968, with all the necessary corrections
and additions.

38. In view of the large number of inquiries which the
Secretariat had received, it had considered it desirable to
bring up to date the collections of laws, regulations and
treaties on the law of the sea7 which had been published
for the use of the two United Nations Conferences on the
Law of the Sea held in 1958 and 1960. It had therefore
requested Member States to supply it with the most recent
legal material at their disposal concerning control over the
sea and the sea bed and sub-soil outside the limits of
territorial waters. That material would be published in
1968 in a printed volume of the United Nations Legislative
Series.

39. The Secretariat was at present engaged in collecting
material for a further volume of the Reports of Internation-
al Arbitral Awards; that volume would contain awards
which had been handed down in recent years and the text
of which had not yet appeared in other standard collec-
tions. In order to enable the Secretariat to prepare that
volume, he appealed to members of the Commission who
had served on recent arbitral tribunals to do everything
they could to help it to obtain the text of the awards of those
tribunals for publication.

40. The United Nations Juridical Yearbook would be
issued as usual; the volume for 1966 would be published
in due course.
41. That programme of publications was somewhat
ambitious in view of the small size of the staff of the
Office of Legal Affairs and the limited time available for
research because of the need to attend sessions of the
International Law Commission and various committees,
including the Sixth Committee of the General Assembly,
but the Secretariat would make every effort to carry it out.

42. The CHAIRMAN congratulated the Secretariat on
its remarkable programme and expressed the hope that
it would be expanded still further in view of the great
value of those publications. He suggested that the Com-

7 Laws and Regulations on the Regime of the High Seas, vol. I.
(ST/LEG/SER.B/1) (United Nations publication, Sales No: 1951.V.2)
and vol. II (ST/LEG/SER.B/2) (Sales No: 1952.V.I) and Laws and
Regulations on the Regime of the Territorial Sea (ST/LEG/SER.B/6)
(Sales No: 1957.V.2).

mission should recommend the Secretariat to publish
revised editions of the two handbooks mentioned by the
Secretary; as the Special Rapporteur on the topic of the
law of treaties, he could testify to the great value of those
two publications, which were bound to be particularly use-
ful to all those who would participate in the Conference on
the Law of Treaties; the two studies in question provided
a quick insight into practice and usage in the matter.

43. Mr. TABIBI noted that the information supplied by
Governments on the subject of succession of States would
be published before the Commission's next session. He
asked the Secretary to confirm that the information in
question would be given to the Special Rapporteurs
concerned.

44. Mr. MOVCHAN (Secretary to the Commission)
replied that some of the material which had been received
had been communicated to Mr. Lachs, the previous
Special Rapporteur; it would now be made available to
the new Special Rapporteurs, Sir Humphrey Waldock
and Mr. Bedjaoui, who had been designated to deal with
the two aspects of the topic of succession of States and
Governments.

45. The CHAIRMAN said that, if there were no further
comments, he would consider that the Commission agreed
to include in its report a passage recommending the publi-
cation of revised editions of the Handbook of Final
Clauses (ST/LEG/6) and the Summary of the Practice of
the Secretary-General as Depositary of Multilateral
Agreements (ST/LEG/7).

It was so decided.

Draft Report of the Commission on the Work
of its Nineteenth Session

(A/CN.4/L.124 and Addenda)

CHAPTER II: SPECIAL MISSIONS

Part I. Sending and conduct of special missions

COMMENTARIES TO ARTICLE 1 (Sending of special missions)
[2] (A/CN.4/L.124/Add. 1) AND TO THE INTRODUCTORY
ARTICLE (Use of terms) [1] (A/CN.4/L.124/Add. 7)

46. The CHAIRMAN invited the Commission to con-
sider the draft report on the work of its nineteenth session,
beginning with the commentary to article 1.

47. In his opinion, paragraphs (2) (b) and (d) of that
commentary were tantamount to an explanation of the
concept of a special mission. Since the Commission had
now decided to include a definition of "special mission"
in the introductory article, those passages could with
advantage be transferred to the commentary to that
article.

48. Mr. AGO supported the Chairman's suggestion.
Originally article 1 had been the only article in which it
was stated what a special mission was. But the Commission
had since adopted an introductory article, which would
precede article 1 and which stressed the representative and
temporary character of special missions; that representa-
tive and temporary character was not reiterated in article 1
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(the future article 2), which emphasized the question of
consent. The draft as a whole would therefore certainly
gain in clarity if paragraphs (2) (b) and (d) of the com-
mentary to article 1 were transferred to the commentary
to the introductory article.

49. Mr. BARTOS, Special Rapporteur, said that the
commentary to article 1 set forth the essential characteris-
tics of the special mission. If certain sub-paragraphs of
that commentary were transferred to the commentary to
another article, the commentary to article 1 would not
give a complete picture of the special mission. The intro-
ductory article, which was concerned with definitions, did
not lay down any legal rules in the strict sense, and article 1
retained its overriding importance. He would therefore
prefer not to truncate the commentary to article 1. If the
Commission nevertheless adopted the Chairman's sug-
gestion, it would be better to transfer the whole of para-
graph (2) of the commentary on article 1 to the commen-
tary on the introductory article, so that the latter article
gave a full picture of the special mission.

50. Mr. AGO pointed out that the expression "sub-
stantive rule" in paragraph (2) of the commentary to the
introductory article was not very suitable since a substan-
tive rule generally laid down rights and obligations. What
the Commission wished to say was that the definition
of the special mission constituted an essential rule.

51. Mr. REUTER proposed that the words "substan-
tive rule" should be replaced by the words "fundamental
rule".

// was so agreed.

52. Mr. CASTREN said that paragraph (3) of the
commentary to article 1 seemed merely to repeat what had
already been said in paragraph (2).

53. Mr. BARTOS, Special Rapporteur, said that para-
graph (3) was of great importance. Some Governments in
fact maintained that the consent of the State to which it
was proposed to send a special mission should be express.
The Commission had, however, considered that consent
should always be given in such a way as to indicate a
genuine willingness without necessarily being express.

54. Mr. CASTREN pointed out that the question of
consent was already dealt with in paragraph (2) (c). That
paragraph could be expanded, but the same question
should not be dealt with in two separate places.

55. Mr. BARTOS, Special Rapporteur, proposed that in
order to satisfy Mr. Castren, the idea contained in the
first sentence of paragraph (3) should be added to para-
graph (2) (c) and that paragraph (2) (c), thus expanded,
should be retained in the commentary to article 1.

56. The CHAIRMAN suggested that paragraph (2) (c)
should be retained in the commentary to article 1, but
should be combined with paragraph (3) of that commen-
tary.

It was so agreed.

57. Mr. KEARNEY suggested that the words "the
United States" should be deleted from paragraph (2) (d).

According to the present practice, not all United States
missions for economic co-operation constituted permanent
specialized missions.

58. The CHAIRMAN suggested that the words "the
Australian" should be deleted before "immigration mis-
sions" and the words "of the socialist countries "after
"the industrial co-operation missions".

59. Mr. BARTOS, Special Rapporteur, agreed to the
deletion of the names of countries in paragraph (2) (d),
which would simply read: "Examples of permanent
specialized missions are missions for economic co-opera-
tion and assistance to certain States, immigration missions,
industrial co-operation missions, trade missions or delega-
tions which are of a diplomatic nature, etc."

60. Mr. REUTER thought that the last sentence of
paragraph (2) (b) could be deleted, since it merely repeated
what had been stated previously. He also wished to pro-
pose some purely drafting changes.

61. The CHAIRMAN suggested that members should
submit to the Secretariat any suggestions for drafting
changes in the commentaries to article 1 and the introduc-
tory article, and that the Secretariat should endeavour to
submit at the next meeting a revised text of those commen-
taries incorporating the various proposals adopted during
the discussion.

It was so agreed.8

COMMENTARY TO ARTICLE 1 bis (Non-existence of diplo-
matic or consular relations and non-recognition) [7]
(A/CN.4/L.124/Add. 1).

Paragraph (1)

62. Mr. AGO said that in paragraph (1), as in para-
graph (2), it seemed to him that it was not for the Commis-
sion to rule on whetherspecial missions were useful or neces-
sary : it should simply confine itself to noting that, in certain
circumstances, such missions had proved useful or neces-
sary. He inquired whether the Special Rapporteur would
agree to amend the end of the last sentence of para-
graph (1) to read: ". . . because it considers that even where
such relations do not exist, special missions have been sent
and have proved particularly useful".

63. Mr. REUTER thought it preferable not to refer to
the Commission's views in the commentaries. He there-
fore proposed that the words: "The Commission con-
sidered it useful to stress in its draft article" at the begin-
ning of the last sentence of paragraph (1) should be deleted
and that the text should read "The existence of diplomatic
and consular relations is not a prerequisite for the sending
and reception of special missions. International practice
has shown that special missions can be particularly useful
where such relations do not exist".

64. Mr. BARTOS, Special Rapporteur, urged that the
words " The Commission considered it useful to stress in
its draft article" should be retained, because the last sen-
tence of paragraph (1) expressed the Commission's view.

8 For resumption of discussion, see 941st meeting, paras. 30-59.
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Furthermore, delegates to international conferences gene-
rally wished to know what that view was.

65. Mr. AGO said that, as he understood it, the idea the
Special Rapporteur had sought to convey was as follows:
when two States maintained regular diplomatic relations,
the sending of special missions was unnecessary because
the task envisaged could be entrusted to the permanent
mission; where, however, diplomatic relations did not
exist, the sending of special missions was necessary.

66. The CHAIRMAN, speaking as a member of the
Commission, said that in his view the second and third
sentences of paragraph (1) were not very well placed, and
broke the logical continuity of the argument.

67. Speaking as Chairman, he proposed that, in the light
of the discussion, the second sentence of paragraph (1)
should be deleted.

It was so agreed.

68. The CHAIRMAN said that, if there were no further
comments, he would consider that the Commission agreed
to leave the first part of the last sentence of paragraph (1)
unchanged and to replace the concluding part of that
sentence by the text suggested by Mr. Ago.

It was so agreed.
Paragraph (I), as amended, was approved.

Paragraph (2)

69. Mr. AGO proposed that the second sentence of
paragraph (2) should be amended to read: "The Commis-
sion considered that absence of recognition was not a bar
to the sending of a special mission, and it dealt with this
point in paragraph 2 of article 1 bis".

70. Mr. KEARNEY noted that, according to the con-
cluding sentence of paragraph (2) of the commentary, the
Commission had not examined the question whether the
sending or reception of a special mission prejudged the
question of recognition. That sentence did not constitute a
full statement of the Commission's decision; as he recalled
it, that decision had been not to include a provision on the
subject in the draft articles because, in the Commission's
view, it lay outside the scope of the topic of special mis-
sions.

71. Mr. CASTREN said that he also believed that the
Commission had in fact examined the question whether
the sending or reception of a special mission prejudged
the question of recognition.9 He therefore proposed that
the words "examine the question" should be replaced by
the words "decide the question".

72. Mr. BARTOS, Special Rapporteur, proposed that
the last sentence of paragraph (2) should be redrafted to
read: "The Commission did not, however, decide the
question whether the sending or reception of a special
mission prejudges the solution of the problem of recog-
nition, as that problem lies outside the scope of the topic
of special missions".

9 For discussion of this question, see 899th meeting, paras. 22
et seq., and 900th meeting, paras. 1-46.

73. The CHAIRMAN suggested that the last sentence of
paragraph (2) should be amended on the lines suggested
by Mr. Bartos.

// was so agreed.
Paragraph (2), as amended, was approved.
The commentary to article 1 bis as a whole, as amended,

was approved.

COMMENTARY TO ARTICLE 2 (Field of activity of a special
mission) [3] (A/CN.4/L.124/Add. 1)

Paragraph (1)

74. Mr. AGO said that paragraph (1) was not sufficiently
precise. He suggested it should state that, in view of the
nature of special missions, the Commission had not
thought it possible to list the functions of such missions
and, for that reason, had adopted for the article a wording
which differed from that of the corresponding article of
the Vienna Convention.

75. Mr. BARTOS, Special Rapporteur, agreed to the
amendment of paragraph (1) in that sense.

Paragraph (1), as amended, was approved.

Paragraph (2)

76. Mr. KEARNEY said that paragraph (2) did not
draw a clear distinction between the special mission's
task and its field of action, assuming that they were, in
fact, two different things.

77. Mr. BARTOS, Special Rapporteur, pointed out that
there was a difference between the task and the field of
action. The task might be more extensive than the field of
action. It often happened that the receiving State agreed
to the task of a special mission, but restricted its field of
action.

78. Mr. REUTER thought that Mr. Kearney's com-
ments should be taken into account. Paragraphs (2)
and (3) were somewhat unexpected and posed a rather
difficult problem of presentation.

79. Mr. USHAKOV, referring to the first sentence of
paragraph (2), said that the special mission's task was also
determined by the mutual consent of the sending and
receiving States.

80. Mr. AGO suggested that paragraph (2) should be
redrafted to read:

"2. The Commission thought it should distinguish
between the task of the special mission and its field of
action, which determines the limits within which the
special mission must carry on its activities, and sometimes
also the means it must use to perform its task".

81. Mr. JIMENEZ de ARECHAGA suggested that
the first sentence should be redrafted so as not to deal
with the purely internal matter of the relations between a
special mission and the sending State.

82. Mr. BARTOS, Special Rapporteur, proposed that
the text should merely state that " the field of activity is
determined by mutual consent of the sending and receiving
States " and that " the field of activity determines the
limits ...".
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83. The CHAIRMAN said that if there were no further
comments, he would consider that the Commission agreed
to approve paragraph (2) in the form just proposed by
Mr. Bartos.

It was so agreed.

84. The CHAIRMAN suggested that a passage should
be added to explain that the Commission had not thought
it necessary to include an article on the subject because
the question depended on the circumstances in each
individual case.

Paragraph (3)

85. Mr. JIMENEZ de ARECHAGA proposed that the
concluding sentence of paragraph (3) should be deleted.
Article 3 provided for the mutual consent of the States
concerned and such agreement could be arrived at sub-
sequently.

86. Mr. BARTOS, Special Rapporteur, replying to an
objection raised by Mr. AGO, proposed that the whole of
paragraph (3) should be deleted, since its effect was, after
all, to draw attention to the possibility of following an
undesirable course of action.

87. Mr. REUTER said he agreed to the deletion of the
whole of paragraph (3). However, if the Commission
decided to retain it, he suggested that the words "have
gone beyond their field of action" should be replaced by
the words "had in fact extended their field of action".

88. The CHAIRMAN said that, if there were no objec-
tion, he would consider that the Commission agreed to
delete paragraph (3), which dealt with an extremely
delicate legal question and was not absolutely necessary.

// was so agreed.

Paragraph (4)

89. Mr. AGO pointed out that the word "mutuel"
should be deleted in the last line of the French text of
paragraph (4).

Paragraph (4), as amended, was approved.

Paragraph (5)

90. Mr. YASSEEN proposed that the words "the inter-
nal organization of" in the second sentence of para-
graph (5) should be deleted, so that the text read "this
was a matter for the sending State, which alone had the
power to resolve such a conflict".

Paragraph (5), as amended, was approved.

Paragraph (6)

91. Mr. KEARNEY suggested that paragraph (6) should
be reworded so as not to enter into questions of the inter-
nal procedures of the sending State.

92. Mr. BARTOS, Special Rapporteur, said that in the
case of frontier incidents, for example, the permanent
diplomatic mission of the sending State accredited to the
receiving State did not have the power to resolve the
question. In such circumstances, the two States concerned
had to establish special missions. He himself would prefer
to delete paragraph (6).

93. The CHAIRMAN noted that there was general
agreement to dispense with paragraph (6). When the
special mission's activity or existence came to an end, the
eflfect of that termination was determined in accordance
with the rules in force; its tasks would be entrusted to a
permanent diplomatic mission under the operation of
diplomatic law, unless treaty law provided otherwise.

94. If there were no further comments, he would consider
that the Commission agreed to drop paragraph (6).

It was so agreed.
The commentary to article 2, as amended, was approved.

The meeting rose at 1.10 p.m.

940th MEETING

Thursday, 13 July 1967, at 3.15 p.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Ignacio-Pinto, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Reuter, Mr.
Tabibi, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Draft Report of the Commission
on the Work of its Nineteenth Session

(A/CN.4/L.124 and Addenda)

(continued)

CHAPTER II: SPECIAL MISSIONS

(continued)

Part I. Sending and conduct of special missions (continued)

COMMENTARY TO ARTICLE 3 (Appointment of the members
of the special mission) [8] (A/CN.4/L.124/Add.l
and Corr.l)

Paragraph (I)

1. Mr. AGO suggested that the beginning of the second
sentence of paragraph (1) should be amended to read
" In the first place, the rule laid down in article 3 applies
to all the members of the Special Mission, including the
head of the Special Mission if there is one".

It was so agreed.
Paragraph (1), as amended, was approved.

Paragraph (2)

Paragraph (2) was approved.

Paragraph (3)

2. The CHAIRMAN drew the Commission's attention
to the new version of paragraph (3) (A/CN.4/L.124/
Add. 1/Corr.l).
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3. Mr. USHAKOV said that although he had no
objection to the new version of paragraph (3), he thought
that the reference to objections in the second sentence
was rather similar to the reference to objections in the
last sentence of paragraph (2).

4. Mr. BARTOS, Special Rapporteur, said he had
been asked to include a specific reference to the right of
the receiving State to raise objections, as distinct from the
opportunity to raise objections referred to in paragraph (2).

The new text of paragraph (3) was approved.

Paragraph (4)

5. Mr. AGO asked if paragraph (4) was necessary.

6. Mr. BARTOS, Special Rapporteur, said he thought
it was necessary to point out that there were other forms
of objection.
Paragraph (4) was approved.

Paragraph (5)

7. The CHAIRMAN said he thought the last sentence
of paragraph (5) was too categorical and suggested that
the words "is obsolete and that it" should be deleted.

It was so agreed.
Paragraph (5), as amended, was approved.
The commentary to article 3, as amended, was approved.

COMMENTARY TO ARTICLE 4 (Persons declared non grata
or not acceptable) [12] (A/CN.4/L.124/Add.l)

Paragraph (1)
Paragraph (I) was approved.

Paragraph (2)

8. Mr. KEARNEY suggested that in paragraph (2)
the reference should be to acceptance of the members of
the mission, and not of the mission itself.

9. Mr. BARTOS, Special Rapporteur, said that even
where a Special Mission had been accepted in accordance
with the provisions of article 3, the receiving State was
still entitled at any time to declare a member of it persona
non grata. Nevertheless, he was prepared to accept
Mr. Kearney's proposal.

10. The CHAIRMAN suggested that the text should
indicate that even after the receiving State had accepted
the mission, it had the right to declare any member of
it persona non grata.

11. Mr. BARTOS, Special Rapporteur, proposed that
the text should read: "Even when the receiving State
has raised no objection to the membership of the Special
Mission, it unquestionably has the right...".

12. Mr. AGO agreed that that wording made it clear
that the situation referred to was that in which the receiv-
ing State had raised no objection when it received the
necessary prior information about the membership and
size of the Special Mission.

13. Mr. BARTOS, Special Rapporteur, said that many
States wished to know whether, if they had already

given any kind of approval to a proposed Special Mission,
they were still entitled to declare a member of it persona
non grata. The receiving State could do so at any time,
even after acceptance of the mission.

Paragraph (2), as amended, was approved.

Paragraph (3)
Paragraph (3) was approved.

Paragraph (4)

14. Mr. USTOR thought that the example given in the
second part of paragraph (4) was not really a declaration
of a person as non grata.

15. Mr. CASTREN suggested that the second part of
paragraph (4) should be deleted, as it was unnecessary.

16. Mr. BARTOS, Special Rapporteur, said that the
second part of that paragraph had only been included
as an illustration, and he would agree to its deletion.

17. The CHAIRMAN suggested that the second sentence
of paragraph (4) should be redrafted in the English version.

Paragraph (4), as amended, was approved, subject
to drafting changes in the English text.

Paragraph (5)

18. The CHAIRMAN said that paragraph (5) raised the
question whether the fact that a Head of State, Head of
Government or Minister for Foreign Affairs participating
in a special mission could not be declared persona non
grata could be regarded as a privilege or immunity.
He thought not.

19. Mr. JIMENEZ de ARECHAGA thought that
paragraph (5) could be deleted. It was clear that a receiv-
ing State had the right to declare non grata even a person
of high rank, in accordance with the provisions of the
article.

20. Mr. AGO said that there should be a reference to
the question in the commentary.

21. Mr. BARTOS, Special Rapporteur, said that if
the person declared non grata was in fact the only person
qualified to carry out a particular function in relation,
for example, to a treaty, the declaration would prevent
the treaty from being executed. That was why the com-
mentary referred not to "high rank" but to "a certain
rank or qualifications."

22. Mr. JIMENEZ de ARECHAGA said that there
seemed to be some confusion as to the effect of declaring
a person non grata. It merely meant that the declaring
State refused to deal further with that person; his status
in his own country was not affected. He thought it would
be preferable to delete the paragraph.

23. Mr. AGO said he still thought that there should be
a reference to the matter in the commentary, though
perhaps not in the form adopted in paragraph (5).
Perhaps the commentary could merely state that the
Commission believed it necessary to point out that, in
accordance with a well-established practice, a declaration
of persona non grata did not apply to persons such as
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a Head of State, Head of Government or Minister of
Foreign Affairs, if they participated in a special mission.

24. Mr. BARTOS, Special Rapporteur, said that the
text he had submitted was based on the proposals of
various Governments, which did not wish it to be per-
missible for other governments to declare non grata
persons occupying certain posts, especially when the
arrangements between States provided that those persons
should carry out duties as members of a special mission.
He was prepared to accept Mr. Ago's suggestion.

25. Mr. JIMEN EZ de ARECHAGA said he thought the
Commission need not deal with the question. States had
sometimes been known to refuse to continue negotiating
with a Head of State. A State always had the right to
stop dealing with a particular person, whatever his status
in his own country.

26. The CHAIRMAN said that article 4 used language
that was inappropriate to the case of a Minister for
Foreign Affairs. A Head of State or Minister for Foreign
Affairs would not be declared persona non grata, but rela-
tions between the receiving State and the special mission
would be broken off. He himself would prefer the solution
proposed by Mr. Ago to the existing text; a reference
without undue stress would be harmless. He did not
think that the case was really covered by the language
of article 4.

27. Mr. BARTOS, Special Rapporteur, said that if
the receiving State had been notified that the head of
the mission would be the Minister for Foreign Affairs,
and then proceeded to declare him persona non grata,
he thought such an action would, from the standpoint of
international courtesy, overstep the limits permissible
under international law.

28. The CHAIRMAN said that in the case of a Minister
for Foreign Affairs the principle would not apply, since
the case would be disposed of by some means other than
declaring himpersona non grata, as Mr. Ago had suggested.

29. Mr. JIMENEZ de ARECHAGA said it was rare
for a State to take the formal action of declaring a person
non grata in so many words. The right referred to in
article 4 would be exercised within the limits of courtesy
and of the diplomatic usage applicable to all missions.

30. The CHAIRMAN said that where a Head of State
or Minister for Foreign Affairs was concerned, the
States themselves were face to face, whereas in other
situations it was not the States themselves but junior
officials who were involved. Consequently, in the first
case, the procedure would not be to declare the official
persona non grata, but to break off the mission.

31. Mr. JIMENEZ de ARECHAGA said that very
diplomatic terms were used for declaring persons non
grata, even if they were only junior officials.

32. Mr. USHAKOV said that he knew of no case in
which a Head of a State or Head of Government had been
declared persona non grata; he thought the Commission
should do as Mr. Ago had suggested.

33. Mr. AGO said that declarations of persona non
grata were usually rather specific, and the article in
question was also specific. In such cases the sending
State was obliged to recall the person concerned and
replace him, and if it did not, the receiving State was
entitled not to regard him as a member of the special
mission any longer. Clearly that procedure applied
to specific persons, and was not the same as breaking
off relations because the Head of State or some other
person was regarded as non grata.

34. He proposed that paragraph (5) should be redrafted
to show that although the Commission had not considered
it necessary to include a specific reference to the question
in the text of the article, it had thought fit to point out that,
in accordance with a well-established practice, the
procedure of declaring persons non grata did not apply
to such persons as a Head of State, Head of Government
or Minister for Foreign Affairs, if they participated in a
special mission.

35. Mr. BARTOS, Special Rapporteur, said he agreed
to that proposal, since it corresponded to what had been
suggested by some Governments, although it had not
been thought appropriate to include such a reference
in the text.

Paragraph (5), as amended, was approved.
The commentary to article 4, as amended, was approved.

COMMENTARY TO ARTICLE 5 (Sending of the same special
mission to two or more States) [4] (A/CN.4/L. 144/Add.2)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)
Paragraph (2) was approved.

Paragraph (3)

36. Mr. USTOR, referring to the last sentence in
paragraph (3) (a), said it was not clear to him why the
words "simultaneously or successively" were appropriate,
since if several missions were sent they need not be sent
simultaneously, and if only one was sent its visits would
have to be successive.

37. Mr. BARTOS, Special Rapporteur, said that in the
French text the title of the article and the first sentence of
paragraph (3) (a) made the situation quite clear by the
use of the expression "aupres de". A single mission could
negotiate with the diplomatic mission of several other
States all situated in the territory of a single State.

38. Mr. JIMENEZ de ARECHAGA questioned whether
sub-paragraphs (b) and (c) of paragraph (3) were necessary.

39. The CHAIRMAN said that if sub-paragraph (b)
was maintained, he would like to see a change in the
second sentence, as he thought the reference to the dis-
courtesy of circular appointments went beyond what
was necessary.

40. Mr. JIMENEZ de ARECHAGA said he thought
that the end of paragraph (3) (a) could well be followed
by paragraph (4), sub-paragraphs (b) and (c) being deleted.
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41. Mr. AGO said he thought the word "accreditement"
in the second sentence of paragraph (3) (b) was inappro-
priate, as it should be applied only to diplomatic missions.
In his opinion it was unnecessary for the Commission
to deal with questions of courtesy and paragraph (3) (b)
should consist only of the first sentence.

It was so agreed.

42. Mr. YASSEEN suggested that in the French text
of paragraph (3) (c) the expression "s'abstenir d'", in
the first sentence, should be replaced by the words
"nepas".

Paragraph (3), as amended, was approved.

Paragraph (4)
Paragraph (4) was approved.
The commentary to article 5, as amended, was approved.

COMMENTARY TO ARTICLE 5 bis (Sending of a joint
special mission by two or more States) [5] (A/CN.4/
L.124/Add.2)

Paragraph (1)

43. Mr. YASSEEN said that the reference at the end
of paragraph (1) to avoiding certain expenses was unsatis-
factory, because there might be other reasons why a
joint mission was desirable.

44. Mr. BARTOS, Special Rapporteur, suggested that
the end of the sentence should read "the institution of
joint missions has certain advantages for them".

Paragraph (1), as amended, was approved.

Paragraph (2)
Paragraph (2) was approved.

Paragraphs (3) and (4)

45. Mr. CASTREN said that paragraph (4) dealt with
an incontestable fact referred to in paragraph (3).

46. The CHAIRMAN suggested that the two paragraphs
should be combined.

47. Mr. KEARNEY proposed that in the English version
of paragraph (4) the words " being a member of" should
be replaced by the words "participating in".

Paragraphs (3) and (4), as amended and combined,
were approved as paragraph (3).

Paragraph (5)
Paragraph (5) was approved.

Paragraph (6)

48. Mr. BARTOS, Special Rapporteur, proposed that
the words "The Government of Israel" should be
amended to read "One Government". The end of the
second sentence of paragraph (6) might read"... that was
a matter which belonged essentially to the topic of relations
between States and inter-governmental organizations
and which could appropriately be dealt with in that
context".

The commentary to article 5 bis, as amended, was
approved.

COMMENTARY TO ARTICLE 5 ter (Sending of special
missions by two or more States in order to deal with
a question of common interest) [6] (A/CN.4/L.124/
Add.2)

The commentary to article 5 ter was approved.

COMMENTARY TO ARTICLE 6 (Composition of the special
mission) [9] (A/CN.4/L.124/Add.2 and Corr.l)

49. The CHAIRMAN drew the Commission's attention
to the amendments proposed in document A/CN.4/
L.124/Add.2/Corr.l.

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

50. Mr. AGO said that the term "representative"
should be explained. He proposed that the first sentence
should read : " Every special mission must include at
least one representative of the sending State, that is to
say, a person to whom that State has assigned the task
of being its representative in the special mission". It
was essential to mention the person to whom the sending
State assigned the task of being its representative in the
special mission, for in a more general sense all the members
of a special mission were representatives of the sending
State.

Paragraph (2), as amended, was approved.

Paragraph (3)

51. Mr. JIMENEZ de ARECHAGA thought that
both paragraphs (3) and (4) were out of place in the
commentary on article 6 and, if retained, should be
transferred to the commentary on article 9.

52. Mr. CASTREN suggested that paragraph (3) might
be deleted, as it was not relevant to article 6. Paragraph (4)
could be retained.

It was decided to delete paragraph (3).

Paragraph (4)

53. Mr. AGO thought that the first sentence of para-
graph (4) was satisfactory, but the rest should be deleted.
Paragraph (2) was rather specific, but the second sentence
of paragraph (4) seemed to reopen the question of the
composition of the special mission.

54. Mr. BARTOS", Special Rapporteur, suggested that
the first sentence of paragraph (4) should read: "In
practice, the sending State often appoints a head of the
special mission and a deputy head".

Paragraph (4), as amended, was approved.

Paragraph (5)

55. Mr. KEARNEY said he thought the last sentence of
paragraph (5) should be deleted. The question referred to
was one to be decided by the sending State alone. An
expert might or might not have diplomatic status, accord-
ing to the nature of the special mission.

56. The CHAIRMAN said he agreed that the last
sentence of paragraph (5) was too categorical and was
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not consistent with the position the Commission had taken
in the article. The question whether an expert had diplo-
matic status or was merely a technical expert was one
for the sending State. It would therefore be preferable
to delete the sentence.

57. Mr. BARTOS, Special Rapporteur, agreed that
the last sentence should be deleted.

58. The CHAIRMAN said that the end of the second
sentence of paragraph (5) was not quite satisfactory:
the reference to advisers and experts gave the impression
that they were part of the diplomatic staff.

59. Mr. AGO said that the Commission could only
recognize two categories of staff, diplomatic staff, and
administrative and technical staff. Experts and advisers
of a special mission would have to be included in one or
other of those categories.

60. Mr. BARTOS, Special Rapporteur, suggested that
paragraph (5) should be deleted, since it did not appear
to be consistent with the statement in the preceding
paragraph that the composition of a special mission and
the titles of its members were matters within the exclusive
competence of the sending State.

61. The CHAIRMAN suggested that the first sentence
and the first part of the second sentence of paragraph (5)
should be retained; the remainder of the paragraph,
beginning with the words "but it pointed out" should be
deleted.

It was so agreed.
Paragraph (5), as amended, was approved.

Paragraph (6)

62. Mr. BARTOS, Special Rapporteur, drew attention
to the corrections to the last sentence (A/CN.4/L.124/
Add.2/Corr.l) by which the words "without loss of
status by a member of the permanent diplomatic mission"
were amended to read " by a member of the permanent
diplomatic mission without loss of the privileges and
immunities he enjoys as such". He pointed out that some
States considered the two functions in question incompat-
ible because of the obligations of career diplomats vis-
a-vis the receiving State.

63. Mr. AGO proposed that the third sentence should
be amended to read "Opinions differ on this point".

It was so agreed.
Paragraph (6), as amended, was approved.

Paragraph (7)

64. The CHAIRMAN drew attention to the correction
to paragraph (7) contained in the corrigendum
(A/CN.4/L.124/Add.2/Corr.l)

Paragraph (7), as amended by the corrigendum, was
approved.

Paragraph (8)

65. Mr. BARTOS, Special Rapporteur, proposed that
paragraph (8) should be deleted.

It was so agreed.
The commentary to article 6, as amended, was approved.

COMMENTARY TO ARTICLE 7 (Authority to act on behalf
of the special mission) [14] (A/CN.4/L.124/Add.2)

Paragraphs (1) and (2)
Paragraphs (I) and (2) were approved.

Paragraph (3)

66. The CHAIRMAN suggested that the last sentence
of paragraph (3) should be amended to read: "The
legal status of this representative is similar to that of a
head of special mission".

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)
Paragraph (4) was approved.

Paragraph (5)

67. Mr. JIMENEZ de ARECHAGA asked whether
the last two sentences were necessary.

68. Mr. BARTOS, Special Rapporteur, said that the
practice of having a charge d'affaires ad interim was
not universal.

69. Mr. CASTREN said he favoured the retention of
those sentences, since the practice did exist and should
be referred to in the commentary.

70. The CHAIRMAN suggested that it would be suffic-
ient to retain the penultimate sentence.

Paragraph (5) was approved without amendment.

Paragraph (6)
Paragraph (6) was approved.

Paragraph (7)

71. Mr. KEARNEY proposed the deletion of the
final phrase ". . . or, in the absence of diplomatic relations,
through the mission of the State protecting the sending
State's interests". Those words gave the impression that
the special mission would handle its correspondence
through the mission of a third State, which he did not
think would happen in practice.

72. Mr. BARTOS, Special Rapporteur, and the
CHAIRMAN said that they had no objection.

Mr. Kearney's proposal was adopted.
Paragraph (7), as amended, was approved.
The commentary to article 7, as amended, was approved.

COMMENTARY TO ARTICLE 8 (Notification) [11] (A/CN.4/
L.124/Add.2)

Paragraphs (1) and (2)
Paragraphs (I) and (2) were approved.

Paragraph (3)

73. Mr. AGO said he had certain reservations on the
commentary to article 8, because the question of prior
notice had already been dealt with in article 3.
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74. Mr. BARTOS, Special Rapporteur, said it was
necessary to make a clear distinction between the prior
notice and the second, regular notification which was
usually sent to the Ministry of Foreign Affairs of the
receiving State.

75. Mr. AGO proposed that the first thirteen lines of
the paragraph, ending with the words "in article 8",
should be deleted and replaced by the following words:
"The notifications referred to in this article should not
be confused with the prior notice provided for in ar-
ticle 3".

76. Mr. BARTOS, Special Rapporteur, said that in
that case the following sentence should begin with the
words: " They are usually sent ...".

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)

77. Mr. USTOR proposed that paragraph (4) should
be deleted, since, inasmuch as notification was generally
informal, it might give the impression that the Com-
mission was introducing an innovation.

78. Mr. BARTOS, Special Rapporteur, said that he
had had much experience as a member of special missions;
although prior notification of departure to the receiving
State was not always necessary in practice, absence of
notification gave rise to misunderstanding, since it was
not known whether the members of the special mission
had left or not.

79. Mr. USTOR said he did not think it was the Com-
mission's intention to introduce a provision making it
obligatory for the special mission to deliver an official
note to the receiving State concerning its departure. He
therefore pressed his proposal.

80. Mr. REUTER said he considered it desirable that
the special mission should give formal notification of
its departure.

81. Mr. CASTREN agreed with Mr. Reuter that
notification should be a formal act and that a reference
to that fact should be included in the commentary.

82. The CHAIRMAN thought that the language of
article 8 showed the need for a certain formality, but the
question was whether the point should be stressed in
paragraph 4 of the commentary. He pointed out that
a similar provision had been included in the Vienna
Convention on Diplomatic Relations, but that if States
considered it inappropriate in a convention on special
missions, they would be free to reject it.

83. Mr. USHAKOV said that since the text of article 8
was the same as the corresponding text in the Vienna
Convention, the commentary should also be the same.

84. The CHAIRMAN said that when the Commission
had adopted article 8, it had obviously considered that
it should be open to an interpretation such as that given
in the last sentence of paragraph (4).

85. Mr. JIMENEZ de ARECHAGA thought the diffi-
culty could be overcome by deleting the first sentence and
retaining the last.

86. Mr. YASSEEN said he did not think that the article
was of a peremptory character; some such wording as
"ought to be given" might be used.

87. The CHAIRMAN pointed out that the wording
of the English text of article 8, paragraph 1, "shall be
notified", was very strong.

88. Mr. KEARNEY agreed with the Chairman. The
receiving State should be formally notified of the departure
of the special mission, since otherwise it would be unable
to take the appropriate action with respect to the special
mission's premises, archives and the like.

89. Mr. BARTOS, Special Rapporteur, said that the
receiving State should be notified of the departure as
well as of the arrival of the special mission, so that its
appropriate organs, in particular, its Ministry of Foreign
Affairs, would know whether their responsibilities with
respect to the special mission had ceased or not.

90. The CHAIRMAN thought that the Commission
could accept paragraph (4) if the wording was toned
down. In particular, the word "customary" in the first
line should be avoided. He suggested that the first and
second sentences should be combined and reworded to
read: " In many cases, notice is not given of the departure
of the special mission, as the members of the mission
merely communicate verbally and informally ...".

91. Mr. BARTOS supported that suggestion.
Paragraph (4), as thus amended, was approved.

Paragraph (5)

92. Mr. BARTOS, Special Rapporteur, pointed out
that in many countries, like his own, the members of
a special mission could remain there after the termination
of the mission, but that in others their visas were only
valid so long as the purpose for which they had been
issued still existed. Consideration should also be given to
the duration of the privileges and immunities of the
members of the special mission after the mission had
completed its task.

93. The CHAIRMAN suggested that paragraph (5)
should be deleted, since no similar paragraph was
contained in the corresponding commentaries on the
two Vienna Conventions.

It was so agreed.

Paragraph (6)

Paragraph (6) was approved.
The commentary to article 8, as amended, was approved.

COMMENTARY TO ARTICLE 9 (Rules concerning prece-
dence) [16] (A/CN.4/L.124/Add.3)

Paragraph (1)

94. Mr. AGO proposed that the word "meet" in para-
graph (1) should be changed to "are together", since it
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was always possible that members of two or more special
missions might meet unexpectedly, for example, at a
reception given by the Head of State.

It was so agreed.
Paragraph (I), as amended, was approved.

Paragraph (2)

95. Mr. JIMENEZ de ARECHAGA thought that the
whole of paragraph (2) should be deleted.

96. The CHAIRMAN suggested that the paragraph
should be revised to read as follows; "In relations between
a single special mission and the representatives of the
receiving State, the matter is one of courtesy rather than
precedence, and the rules of courtesy suffice to solve any
problems which arise. The Commission has therefore not
dealt with the matter in its draft articles".

// was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)

97. The CHAIRMAN suggested that paragraph (3)
should be revised to read as follows: "The Commission
considers that it is impossible to take the Vienna Con-
vention on Diplomatic Relations as a basis for determining
precedence between special missions meeting on the
territory of a receiving State or of a third State".

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)

98. The CHAIRMAN suggested that the reference to
"certain writers" in the second sentence should be deleted.

It was so agreed.

99. Mr. BARTOS, Special Rapporteur, said that the
sentence could be redrafted to read: "In this connexion,
the Commission considers that it is wrong to maintain
that the head of a special mission of a diplomatic or
political character is always, in practice, a person holding
diplomatic rank". He proposed that the following three
sentences should be deleted.

It was so agreed.
Paragraph (4), as amended, was approved.

Paragraphs (5) to (11)
Paragraphs (5) to (11) were approved.
The commentary to article 9, as amended, was approved.

COMMENTARY TO ARTICLE 11 (Commencement of the
functions of a special mission) [13] (A/CN.4/L.124/Add.3)

Paragraphs (1) to (5)
Paragraphs (I) to (5) were approved.

Paragraph (6)

100. Mr. AGO proposed that paragraph (6) should be
redrafted to read: " It should be noted that the commence-
ment of the functions of a special mission does not neces-
sarily coincide with the entry into force of the regime of

privileges and immunities of its members, for this regime
enters into force as soon as the person concerned arrives
in the territory of the receiving State, or, in the case of
a person who is already there, as soon as he is appointed
to the special mission".

It was so agreed.
Paragraph (6), as amended, was approved.
The commentary to article 11, as amended, was approved.

COMMENTARY TO ARTICLE 12 (End of the functions of
a special mission) [20] (A/CN.4/L.124/Add.3)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

101. Mr. AGO thought that the first sentence would
be clearer if it was redrafted on the following lines:
"In 1960, the Commission decided that the reasons for
termination of the functions of special missions were the
same as those given in its draft on diplomatic relations
for termination of the functions of diplomatic agents".

It was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)

102. Mr. AGO said that it was for the States concerned
to note, rather than decide, that a special mission had
ceased to exist.

103. The CHAIRMAN suggested that the first sentence
should be revised to read: "The Commission considers
that it is for the States concerned to note that a special
mission has ceased to exist or to decide that it should be
brought to an end".

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)
Paragraph (4) was approved.

Paragraph (5)

104. Mr. BARTOS, Special Rapporteur, proposed that
the beginning of the third sentence should be amended
to read: "Some governments and some writers ...".

It was so agreed.
Paragraph (5), as amended, was approved.

Paragraph (6)
Paragraph (6) was approved.
The commentary to article 12, as amended, was approved.

COMMENTARY TO ARTICLE 13 (Seat of the special mission)
[17] (A/CN.4/L.124/Add.4)

Paragraph (1)

105. The CHAIRMAN said he thought the final clause
of the second sentence was incorrect; a special mission
would not necessarily have its seat where it was working.
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106. Mr. AGO said that that was very often the case,
nevertheless. To make the situation clear, he proposed
that the words "in many cases" be substituted for the
word "normally".

It was so agreed.
Paragraph (1), as amended, was approved.

Paragraphs (2) and (3)
Paragraphs (2) and (3) were approved.

Paragraph (4)

107. Mr. JIMENEZ de ARECHAGA questioned
whether it was worth mentioning the United Nations
Charter in the third sentence, in connexion with such a
small point.

108. Mr. BARTOS, Special Rapporteur, said that the
reference had been included because there had been a
specific case in which a sending and a receiving State
involved in litigation had both invoked the principle of
the sovereign equality of States laid down in the Charter.
Nevertheless, he would not object to the deletion of the
words "the United Nations Charter concerning".

It was so agreed.
Paragraph (4), as amended, was approved.
The commentary to article 13, as amended, was approved.

COMMENTARY TO ARTICLE 14 (Nationality of the members
of the special mission) [10] (A/CN.4/L.124/Add.4)

Paragraphs (l)-(3)
Paragraphs (1), (2) and (3) were approved.

Paragraph (4)

109. The CHAIRMAN said that the first sentence was
incomplete, for it did not make clear that the question
arose when a special mission was in a third State. He
suggested that the words "nationality of the sending
State" should be replaced by the words "nationality
either of a third or of the sending State".

110. Mr. BARTOS, Special Rapporteur, objected that
it was only the sending State that was in question.

111. Mr. AGO proposed that the sentence should be
amended to read ". . . the members of a special mission
can have the nationality of a third State".

It was so agreed.

112. Mr. BARTOS, Special Rapporteur, said that the
last sentence of paragraph (4) was not clear and should
be redrafted.

113. The CHAIRMAN suggested that the matter should
be left to the Special Rapporteur.

It was so agreed.
Paragraph (4), as amended, was approved.

Paragraph (5)
Paragraph (5) was approved.

Paragraph (6)

114. Mr. USTOR questioned whether paragraph (6)
was really necessary. It merely drew attention to something
the Commission had not done.

115. Mr. BARTOS, Special Rapporteur, said that the
reference to refugees and stateless persons had been
included at the request of the High Commissioner for
Refugees. That question was referred to in the two Vienna
Conventions and it had been mentioned in the Com-
mission; the sentence showed that the Commission had
given some consideration to the matter.

116. Mr. REUTER said it was going rather too far to
say that there was no need for special rules on the question.
It would be better to amend the second sentence to read:
"It concluded that it was not for the Commission to
propose special rules . . ."

117. Mr. AGO thought that the wording should be
as general as possible. The status of refugees and stateless
persons would be covered by the general rules of inter-
national law.

118. The CHAIRMAN said that in his view the Com-
mission should state that there was no rule in either of
the Vienna Conventions. It might then add that it was
for that reason that the matter had to be left to general
practice.

119. Mr. AGO said he feared that that solution might
give the impression that the Commission did not wish
stateless persons to be placed on the same footing as
nationals of another country, which was not the case.

120. Mr. BARTOS, Special Rapporteur, suggested that
the Commission's conclusion should be that the matter
should be settled according to the general rules of inter-
national law.

121. The CHAIRMAN suggested that the words
"special rules on this question" should be replaced by
the words "relevant rules of international law." A
reference to the two Vienna Conventions should also be
included, so that the second sentence would read: "It
concluded that, as in cases coming under the two Vienna
Conventions, this matter should be settled according to
the relevant rules of international law."

// was so agreed.
Paragraph (6), as amended, was approved.

Paragraph 7
Paragraph 7 was approved.
The commentary to article 14, as amended, was approved.

COMMENTARY TO ARTICLE 16 (Activities of special missions
in the territory of a third State) [18] (A/CN.4/L.124/
Add.4)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

122. Mr. CASTREN proposed that the words "between
the sending States" should be deleted from the end of
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the first sentence of paragraph (2), as the sentence did
not refer to sending States only.

123. Mr. BARTOS, Special Rapporteur, said that it
did in fact refer only to sending States, but the wording
might be amended to read "the States concerned".

Paragraph (2), as amended, was approved.

Paragraph (3)

124. Mr. JIMENEZ de ARECHAGA proposed that
the words "la mediation, les bons offices ou simplement
d'offrir son hospitalite" in the French text of the first
sentence of paragraph (3), should be replaced by "sa
mediation, d'offrir ses bons offices ou simplement d'accorder
F hospitalite".

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)

125. Mr. AGO said he considered it inadvisable to
mention a State by name and pass judgement on its
actions. He therefore proposed that the words "for
example, Switzerland during the war" should be deleted
and that the word "third" should be inserted between the
words "some" and "States" in the first line.

It was so agreed.
Paragraph (4), as amended, was approved.

Paragraph (5)

126. Mr. CASTREN said that paragraph (5) should not
refer only to withdrawal of consent, for the receiving
State might change the conditions on which it was willing
to receive a special mission, and the mission might be
withdrawn on that account.

127. The CHAIRMAN suggested that the paragraph
should be deleted.

It was so agreed.

Paragraph (6)

128. Mr. AGO proposed that the last part of the first
sentence, from the word "activities" to the end, should be
replaced by the words "relations between the special
missions of two States in the territory of a third State ...",
which would remove all ambiguity.

It was so agreed.
Paragraph (6), as amended, was approved.

Paragraphs (7)-(9)
Paragraphs (7), (8) and (9) were approved.
The commentary to article 16, as amended, was approved.

Part II. Facilities, privileges and immunities

GENERAL CONSIDERATIONS (A/CN.4/L.124/Add.5)

Paragraphs (1) and (2)
Paragraphs (1) and (2) were approved.

Paragraph (3)

129. Mr. AGO said that it was not correct to say that
those who had opposed the Commission's taking the
Vienna Convention on Diplomatic Relations as the basis
for the draft on special missions had done so "on the
grounds that such missions were not of a representative
character". They had merely maintained that special
missions did not have the same character as diplomatic
missions.

130. Mr. KEARNEY said that the problem might also
be whether special missions had a diplomatic character.
Some Governments did not wish to accord diplomatic
status to all official or special missions. He thought it
would be dangerous to include any reference to the
discussion that had taken place in the Commission unless
it was considerably amplified.

131. The CHAIRMAN suggested that the last part
of the last sentence, from the words "on the grounds
that" to the end, should be deleted.

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)

132. The CHAIRMAN said that the first sentence did
not seem to be accurate.

133. Mr. AGO suggested that it be amended to read:
"The majority of the Commission considered that,
subject to certain restrictions, special missions should be
granted the same facilities, privileges and immunities
as permanent diplomatic missions".

134. Mr. BARTOS, Special Rapporteur, said that the
last part of the second sentence, from the words "each
individual special mission" to the end, could be added
to the first sentence.

135. Mr. USTOR pointed out that paragraphs (2)
and (3) related to events in 1958 and 1960, whereas
paragraph (4) related to 1967, but that was not clear from
the text.

136. The CHAIRMAN suggested that the paragraph
should start with the words "At the present session,
the Commission ...".

137. Mr. AGO proposed the wording: "The Com-
mission considered that each individual special mission
should be granted everything which may be essential for
the regular performance of its functions, having regard
to its nature and task".

138. Mr. REUTER proposed that the order of the two
sentences should be reversed.

139. Mr. AGO proposed that the two sentences be
redrafted to read: "At the present session, the Commission
decided that every special mission should be granted
everything that is essential for the regular performance
of its functions, having regard to its nature and task.
The Commission concluded that, under those conditions,
there were grounds for granting special missions, subject
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to some restrictions, privileges and immunities similar to
those accorded to permanent diplomatic missions."

140. Mr. USTOR thought that there should be some
reference to the representative character of special missions.

141. Mr. BARTOS, Special Rapporteur, said that he
did not agree with that view.

142. Mr. YASSEEN drew attention to the fact that
opinion had been divided in the Commission about the
meaning of "representative character".

143. Mr. AGO pointed out that in order to avoid
controversial issues, the Commission had decided on
a very specific text.

144. The CHAIRMAN said that the Commission had
taken a clear stand by making the representative character
of a mission the basis for granting privileges and immuni-
ties. As the point was dealt with elsewhere in the draft,
it was not essential to mention it in paragraph (4).

Paragraph (4), as amended by Mr. Ago, was approved.

Paragraph (5)
145. Mr. REUTER proposed that the word "accord-
ingly", in the first sentence, should be deleted.

It was so agreed.

146. Mr. AGO proposed that the second sentence
should be replaced by the following wording: "It had
departed from that convention only on particular points
for which a different solution was required ".

It was so agreed.
Paragraph (5), as amended, was approved.
The section entitled "General considerations", as

amended, was approved.

COMMENTARY TO ARTICLE 17 (General facilities) [22]
(A/CN.4/L.124/Add.5)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

147. The CHAIRMAN suggested the words "each
special mission" should be replaced by the words "special
missions", which would be more correct in a general
statement.

// was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)

148. Mr. KEARNEY proposed that the words "It
is only a minority of special missions", at the beginning
of the third sentence, should be replaced by " There are
only a few special missions".

149. Mr. BARTOS, Special Rapporteur, said that the
cases in which more extensive facilities were needed were
indeed very few. The last sentence was merely an ampli-
fication and could be deleted. In drafting article 17, he
had had in mind the Commission's considered view that

special missions could not claim the same facilities and
privileges as diplomatic missions.

150. The CHAIRMAN said that the last two sentences
could be deleted as the point was clearly made in the
second sentence.

151. Mr. AGO agreed. The second sentence could then
be reworded to read: " In fact, the receiving State cannot
be required to provide a special mission with facilities
which are not in keeping with the characteristics of the
mission."

// was so agreed.
Paragraph (3), as amended, was approved.
The commentary to article 17, as amended, was approved.

Adoption of the Draft Articles on Special Missions

152. The CHAIRMAN invited the Commission to vote
on the draft articles as a whole.

The draft articles on special missions, as a whole, were
adopted unanimously.

153. The CHAIRMAN congratulated the Special
Rapporteur on the excellent work he had done, and
proposed that the Commission adopt the following
draft resolution:

" The International Law Commission
Having adopted the draft articles on special missions,
Desires to express to the Special Rapporteur

Mr. Milan Bartos, its deep appreciation of the out-
standing contribution he has made to the treatment of
the topic during the past four years by his tireless
devotion and scholarly research, thus enabling the
Commission to bring to a successful conclusion the
important task of completing, with this draft, the work
on codification already carried out in connexion with
diplomatic and consular relations."

154. Mr. AGO supported the draft resolution, which
did justice to the outstanding capacities of the Special
Rapporteur. His knowledge was profound, but his attitude
remained flexible and he had constantly shown his
willingness to accept amendments proposed by members
of the Commission.

The draft resolution was adopted unanimously.

155. Mr. BARTOS, Special Rapporteur, thanked the
Commission for the tribute it had paid him. His task had
given him great pleasure.

The meeting rose at 6 p.m.

941st MEETING

Friday, 14 July 1967, at 9.55 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda, Mr.
Castren, Mr. Ignacio-Pinto, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Nagendra Singh, Mr. Reuter, Mr.
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Tabibi, Mr. Tammes, Mr. Ushakov, Mr. Ustor,
Yasseen.

Mr.

Special Missions

(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(resumed from the 938th meeting)

[Item 1 of the agenda]

ARTICLE 3 (Appointment of the members of the special
mission) [8]1

1. The CHAIRMAN said that, when the Commission
had adopted article 3, the opening phrase "Subject to the
provisions of articles . . ." had not included the numbers
of the articles referred to.

2. The Special Rapporteur had now informed him that
the reference was to articles 4 and 14. He therefore invited
the Commission to note that article 3, in its final form,
read:

"Subject of the provisions of articles 4 and 14, the sending
State may freely appoint the members of the special mission
after having informed the receiving State of its size and of the
persons it intends to appoint."

Draft Report of the Commission on the Work of its
Nineteenth Session

(A/CN.4/L.124 and Addenda)

(resumed from the previous meeting)

CHAPTER II: SPECIAL MISSIONS
(continued)

Part II. Facilities, privileges and immunities (continued)

COMMENTARY TO ARTICLE 18 (Accomodation of the special
mission and its members) [23] (A/CN.4/L.124/Add. 5)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

3. The CHAIRMAN suggested that in paragraph (2)
the opening words "The essential difference between these
two provisions . . ." should be amended to read: "The
essential difference between article 18 of the present draft
and article 21 of the Vienna Convention on Diplomatic
Relations ...".

// was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)

4. The CHAIRMAN suggested that in paragraph (3)
the concluding words of the first sentence "to move
quickly and often" should be amended to read "to move
quickly as and when necessary".

It was so agreed.
Paragraph (3), as amended, was approved.

1 For earlier discussion, see 931st meeting, paras. 106-117.

Paragraph (4)
Paragraph (4) was approved.

Paragraph (5)

5. The CHAIRMAN suggested that the words "to
defray the whole or part of the expenses" should be
amended to read "to defray any of the expenses".

It was so agreed.
Paragraph (5), as amended, was approved.
The commentary to article 18, as amended, was approved.

COMMENTARY TO ARTICLE 19 (Inviolability of the premises)
[25] (A/CN.4/L.124/Add. 5 and Corr. 1)

Paragraph (1)
The text of paragraph (1) as given in document A/CN.4/

L.I24f Add. 5 and Corr. 1 was approved.

Paragraphs (2) and (3)
Paragraphs (2) and (3) were approved.

Paragraph (4)

6. The CHAIRMAN said he found the drafting of the
second sentence of paragraph (4) (A/CN.4/L.124/Add. 5
Corr. 1) inadequate. He suggested, first, that the reference
to "the majority of the Commission" should be deleted,
since it was the Commission itself which took the decision;
and secondly, that the statement that the provision had
been "criticized" by several members should be replaced
by wording to the effect that the provision had been
opposed by several members of the Commission on the
ground that it might lead to abuses.

It was so agreed.
Paragraph (4), as amended, was approved.
The commentary to article 19, as amended, was approved.

COMMENTARY TO ARTICLE 20 (Inviolability of archives and
documents) [26] (A/CN.4/L.124/Add. 5)

COMMENTARY TO ARTICLE 21 (Freedom of movement) [27]
(A/CN.4/124/Add. 5)

COMMENTARY TO ARTICLE 22 (Freedom of communica-
tion) [28] (A/CN.4/124/Add. 5 and Corr. 1)

The commentaries to articles 20,21 and 22 were approved.

COMMENTARY TO ARTICLE 15 (Right of special missions to
use the flag and emblem of the sending State) [19] (A/CN.4/
124/Add. 6)

Paragraphs (1) and (2)
Paragraphs (1) and (2) were approved.

Paragraph (3)

7. The CHAIRMAN suggested that in paragraph (3) the
words "The Commission thought it useful to include in
article 15 the provisions of article 29, paragraph 3 of the
Vienna Convention on Consular Relations" should be
amended in two ways. First, the reference should be to the
inclusion of a provision similar to that paragraph of the



941st meeting — 14 July 1967 267

Vienna Convention on Consular Relations. Secondly,
some description of the contents of that paragraph should
be given for the benefit of those who were not familiar
with the text of the 1963 Vienna Convention.

// was so agreed.
Paragraph (3), as amended, was approved.
The commentary to article 15', as amended, was approved.

COMMENTARY TO ARTICLE 23 (Exemption of the premises
of the special mission from taxation) [24] (A/CN.4/L.124/
Add. 6)

The commentary to article 23 was approved.

COMMENTARY TO ARTICLE 24 (Personal inviolability) [29]
(A/CN.4/L.124/Add. 6)

8. The CHAIRMAN observed that the drafting of the
English text needed adjustment. Since the same was true
of the commentaries to a number of other articles, he
suggested that the Secretariat should be authorized to
make stylistic changes in the English text of all the com-
mentaries, where necessary.

9. Mr. USHAKOV drew attention to the need to replace
the opening words of paragraph (2) "The majority of the
Commission considered . . ." by the words "The Commis-
sion considered ...". The same correction would have to
be made in a number of other commentaries.

10. The CHAIRMAN said that if, there were no objec-
tion, he would assume that the Commission agreed to
authorize the Secretariat to make the drafting changes to
which Mr. Ushakov and he himself had referred, through-
out the text of the commentaries.

It was so agreed.
The commentary to article 24, as amended, was approved*

COMMENTARY TO ARTICLE 25 (Inviolability of the private
accommodation) [30] (A/CN.4/L.124/Add. 6)

COMMENTARY TO ARTICLE 26 (Immunity from jurisdiction)
[31] (A/CN.4/L.124/Add. 6)

COMMENTARY TO ARTICLE 27 (Waiver of immunity) [41]
(A/CN.4/L.124/Add. 6)

The commentaries to articles 25,26 and 27 were approved.

COMMENTARY TO ARTICLE 27 bis (Settlement of civil claims)
[42] (A/CN.4/L.124/Add. 6)

11. Mr. JIMENEZ de ARECHAGA proposed that it
should be explained in the second sentence that the
Commission had included the article in its draft in order
to give concrete expression to a principle stated in the
preamble, namely, that the purpose of immunities was to
protect the interests of the sending State and not those of
persons.

12. Mr. AGO said that the commentary should also
specify that the Commission had drafted an article on the
subject, not a recommendation.

13. In the French text, there was a mistake in the last
phrase which needed to be corrected: the words "Etat

d'envoi" should be replaced by "Etat de reception". In
addition, the words "settlement of civil claims brought"
were not appropriate; it was necessary also to cover the
case of settlement out of court.

14. After a brief discussion, the CHAIRMAN suggested
that the commentary should be reworded to read:

"This article is based on the important principle
stated in Resolution II adopted on 14 April 1961 by the
United Nations Conference on Diplomatic Intercourse
and Immunities. The Commission embodied this prin-
ciple in an article of its draft because the purpose of
immunities is to protect the interests of the sending
State, not those of the persons concerned, and in order
to facilitate, as far as possible, the satisfactory settle-
ment of civil claims made in the receiving State against
members of special missions. This principle is also
referred to in the draft preamble drawn up by the Com-
mission. "
The commentary to article 27 bis, as thus amended, was

approved.

COMMENTARY TO ARTICLE 28 (Exemption from social
security legislation) [32] (A/CN.4/L.124/Add. 6)

The commentary to article 28 was approved.

COMMENTARY TO ARTICLE 29 (Exemption from dues and
taxes) [33] (A/CN.4/L.124/Add. 6)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

15. Mr. TAMMES said that the word "discrimination"
used in the last sentence of paragraph (2) was unsatisfac-
tory. It was not a question of discrimination; the Commis-
sion had not wished to establish a different regime for
special missions.

16. Mr. BARTOS, Special Rapporteur, proposed that
the last sentence of paragraph (2) be deleted.

It was so agreed.
Paragraph (2), as amended, was approved.
The commentary to article 29, as amended, was approved.

COMMENTARY TO ARTICLE 30 (Exemption from personal
services and contributions) [34] (A/CN.4/L.124/Add. 6)

The commentary to article 30 was approved.

COMMENTARY TO ARTICLE 31 (Exemption from customs
duties and inspection) [35] (A/CN.4/L.124/Add. 6)

Paragraph (I)
Paragraph (1) was approved.

Paragraph (2)

17. Mr. AGO said that the last sentence of paragraph (2)
should be amended, since the expression "make it neces-
sary" was not justified.

18. Mr. KEARNEY said he found the last sentence diffi-
cult to understand. Since special missions were temporary,
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it might be thought that, on the contrary, the members did
not need to be accompanied by members of their
family.

19. Mr. BARTOS, Special Rapporteur, stressed that the
last sentence contained the words "persons of their family
who do not normally form part of their household". The
Commission had considered that, in view of the temporary
character of special missions, their members might include
persons who, because of age or poor health, were not
accustomed to travel and might need to be accompanied
by members of their family who did not form part of
their household.

20. The CHAIRMAN proposed the deletion of the
words in brackets "(sister, married daughter, etc.)"

21. Mr. AGO proposed that the last sentence of para-
graph (2) should be redrafted to read:

"It considered that, in view of the characteristics of
special missions, it should be possible for members to be
accompanied by persons of their family who do not
normally form part of their household."
// was so agreed*
Paragraph (2), as amended, kxts approved,

Paragraph (3)
Paragraph (3) was approved.

Paragraph (4)

22. Mr. REUTER proposed that, in the French text of
paragraph (4), the word "exige", in the first sentence,
should be replaced by "reclame"".

It was so agreed*

23. Mr. JIMENEZ de ARECHAGA proposed that in
the last sentence of the same paragraph the words "in
each particular case" should be deleted.

It tons so agreed.
Paragraph (4), as amended, was approved.
The commentary to article 31, as amended, was approved.

COMMENTARY TO ARTICLB 32 (Administrative and tech-
nical staff) [36] (A/CN.4/L.124/Add. 6)

24. Mr. BARTOS, Special Rapporteur* proposed that,
in paragraph (3)» it should be specified that the reference
in the first sentence was to article 37 of the Vienna Con-
vention, and in the second sentence to article 32 of the
draft.

// was so agreed.
The commentary to article 32, as amended, was approved.

COMMENTARY TO ARTICLE 33 (Members of the service
staff) [37] (A/CN.4/L. 124/Add. 6)

The commentary to article 33 was approved.

COMMENTARY TO ARTICLE 34 (Private staff) [38] (A/CN.4/
L.I24/Add* 6)

The commentary to article 34 urns approved.

COMMENTARY TO ARTICLE 35 (Members of the family) [39]
(A/CN.4/L.124/Add. 6)

25. Mr. BARTOS, Special Rapporteur, said he had
intentionally omitted to point out that certain Govern-
ments considered that members of the family required an
authorization from the receiving State. The Commission
had been against such a requirement, and it was preferable
not to draw the attention of the conference to that point.

The commentary to articles 35 was approved.

COMMENTARY TO ARTICLE 36 (Nationals of the receiving
State and persons permanently resident in the territory of
the receiving State) [40] (A/CN.4/L. 124/Add. 6)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

26. Mr. AGO said that in the last sentence of para-
graph (2) the term "its jurisdiction" was ambiguous, and
should be replaced by the words "the application of its
laws".

27. The CHAIRMAN proposed that the last sentence of
paragraph (2) should be deleted, since the Commission was
not called upon to make a formal pronouncement on the
matter; it was sufficient to specify that the Commission
had followed the corresponding provisions of the Vienna
Convention.

It was so agreed.
Paragraph (2), as amended, was approved.
The commentary to article 36, as amended, was approved.

COMMENTARY TO ARTICLE 37 (Duration of privileges and
immunities) [44] (A/CN.4/L. 124/Add. 6)

28. Mr. AGO, supported by Mr. BARTOS, Special
Rapporteur, proposed that in the second sentence of the
French text the word "regime" should be replaced by the
word "traitement".

It was so agreed.
The commentary to article 37, as amended, was approved.

COMMENTARY TO ARTICLE 38 (Property of a member of
the special mission or of a member of his family in the
event of death) [45] (A/CN.4/L.124/Add.6)

The commentary to article 38 was approved.

COMMENTARY TO ARTICLE 39 (Transit through the terri-
tory of a third State) [43] (A/CN.4/L. 124/Add. 6)

Paragraph (I)
Paragraph (1) was approved*

Paragraph (2)

29. The CHAIRMAN proposed that, in the first sen-
tence of paragraph (2)> the words "are new" should be
replaced by "are not in the Vienna Convention".

It was so agreed.
Paragraph (2)> as amended^ was approved*
The commentary to article 5°> as amended, was approved.
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Part. I. Sending and conduct of special missions (resumed)

COMMENTARY TO THE INTRODUCTORY ARTICLE (Use of
terms) [1] (A/CN.4/L.124/Add. 10)2

Paragraph (1)

30. Mr. AGO, observing that the Commission preferred
to avoid the use of the word "definition", proposed that
the last part of paragraph (1) should be redrafted to read:
". . . the Commission has specified in the introductory
article of the draft the meaning of the expressions most
frequently used in it".

It was so agreed.
Paragraph (1), as amended, was approved.

Paragraph (2)

31. Mr. AGO proposed that, in the second sentence of
paragraph (2), the words "regarded as" should be inserted
before the words "a special mission in the sense used in
the draft".

32. Mr. TAMMES proposed that the words "a sub-
stantive rule" at the end of paragraph (2) should be
replaced by "an essential element".

33. Mr. YASSEEN supported that proposal and pro-
posed that the words "of the concept of a special mission"
should be added after " an essential element."

34. Mr. KEARNEY said it would be rather inappro-
priate to say in paragraph (2) that the conditions to be
fulfilled by a special mission constituted an essential
element of the concept of a special mission; in fact, those
conditions constituted a complete definition and not just
one of the elements of that definition.

35. The CHAIRMAN pointed out that paragraph (3)
of the commentary specified some of the other charac-
teristics of a special mission.

36. Mr. AGO proposed that paragraph (2) should be
redrafted as follows:

"Sub-paragraph (a) of the introductory article defines
the subject of the draft: special missions. It lays down
the necessary minimum conditions which a mission
must fulfil in order to be regarded as a special mission
in the sense used in the draft".
It was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)

37. Mr. AGO proposed that the opening words of the
second sentence of paragraph (3) (a) should be reworded
to read: "Special missions in the sense in which the term
is used in the draft cannot be considered ...". He further
proposed that the opening words of the last sentence of
paragraph (3) (a) should be amended to read: "Conse-
quently, the Commission did not consider that it should
deal in its draft. . .".

2 For earlier discussion of the commentaries to the introductory
article and to article 1, see 939th meeting, paras. 46-61.

38. Mr. KEARNEY proposed the deletion of the word
"special" before the word "missions" in the last sentence
of paragraph (3) (a).

It was so agreed.

39. Mr. AGO expressed the view that paragraph (3) (b)
should go into rather more detail, since the representative
character of a special mission was an essential element of
the draft.

40. The CHAIRMAN said that paragraph (3) (b) of the
commentary was rather inadequate. In one short sentence,
it made the bare statement that one of the essential
characteristics of a special mission was the fact that it
represented the sending State. It was essential to amplify
that passage, which dealt with a crucial point; the Com-
mission had revised its whole draft on the basis of the
representative character of special missions, which dis-
tinguished those missions from mere visits by government
officials.

41. Mr. USTOR said that the idea could perhaps be
clarified by giving the example of visits by officials who
represented national interests and not the State as a whole,
such as representatives of a national bank.

42. The CHAIRMAN said that it would be dangerous
to give actual examples which would commit the Com-
mission to a particular interpretation. He suggested that a
sentence, couched in general terms, should be added to
paragraph (3) (b) of the commentary in order to explain
the idea expressed in the present single sentence of that
paragraph. Readers of the earlier reports prepared by the
Special Rapporteur and by the Commission itself would
want some explanation of the Commission's change of
approach, which had taken place at the present session and
was based precisely on the emphasis now placed on the
representative character of the special mission. The Com-
mission had abandoned all attempts to draw any distinc-
tions between different categories of special missions; a
special mission, provided it has a representative character
would always receive the same treatment.

43. Mr. JIMENEZ de ARECHAGA supported the
Chairman's proposal and agreed that it would be danger-
ous to give examples.

44. Mr. KEARNEY said he also supported the Chair-
man's views. The additional sentence proposed by the
Chairman could perhaps state that the representative
character of a special mission was an essential element
which distinguished a special mission from visits by
officials who did not have that representative character.

45. Mr. YASSEEN said it would be better not to stress
the representative character of special missions too much.
A special mission must be representative, it was true, but
it did not necessarily have to represent the whole of the
State; it might only represent the State for part of its
competence. For example, in a country in which the central
bank was regarded as an organ of the State, the director of
the central bank might, as the head of a special mission,
represent the State within the limits of the bank's com-
petence.
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46. Mr. USHAKOV said that if a mission was to be a
special mission in the sense used in the draft, it must
include at least one person representing the sending State.
If the director of the central bank was appointed repre-
sentative of the State in a mission sent to a foreign State,
the mission would be a special mission; if not, it would
not be a special mission.

47. Mr. CASTANEDA proposed that its hould be
specified in paragraph (3) (b) that the special mission must
be representative, in the sense that its members officially
represented the sending State.

48. The CHAIRMAN, replying to Mr. Yasseen, said
that the competence of the representative of the sending
State was not necessarily limited to his competence as an
organ under the constitutional law of that State. The
representative of the State might be vested with special
powers.

49. Mr. YASSEEN said he acknowledged that a
representative's competence might be extended. But even
if his representative character was recognized only to the
extent of his competence, he would still be the representa-
tive of the State. That concept did not conflict with the
representative character of the special mission.

50. Mr. JIMENEZ de ARECHAGA suggested that the
idea put forward by the Chairman and Mr. Kearney,
namely, that special missions were distinguished from
official visits by their representative character, should be
added in paragraph (3) (b). That would show the minimum
requirement of the draft.

51. Mr. AGO proposed that sub-paragraph (b) should
read:

"It must represent the sending State. In the Commis-
sion's view this is an essential distinguishing charac-
teristic of special missions in the sense used in the draft,
by which a special mission can be distinguished from
other official missions or visits."
It was so agreed.

52. Mr. AGO proposed that in the first sentence of
paragraph (3) (c) the words "precisely" and "but need
not necessarily be very limited" should be deleted, and
that in the French text the word "mais" should be
replaced by "et".

It was so agreed.

53. Mr. JIMfiNEZ de ARECHAGA said he feared that
the examples given in the last sentence of paragraph (3) (d)
were not conclusive, for special missions too could be
missions for assistance or for economic and industrial
co-operation, immigration missions, and so on.

54. The CHAIRMAN suggested that, to meet that
objection, the word "permanent" might be inserted, in the
last sentence of paragraph (3) (d), between the words
"are" and "missions".

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)

55. Mr. AGO proposed that in paragraph (4) the word
"defines" should be replaced by the word "describes";

the words "the character prescribed" should be replaced
by the words "the characteristics specified"; and the last
sentence should be deleted.

It was so agreed.
Paragraph (4), as amended, was approved.

Paragraph (5)

56. Mr. AGO proposed that in paragraph (5) the words
"of the introductory article" should be inserted after the
words "sub-paragraph (a)" in the first sentence. In the
French text of the same sentence, the words " consideree
comme" should be inserted before "une mission speciale",
the word "est" should be replaced by "figure" and the
words "au regard" should be deleted.

It was so agreed.
Paragraph (5), as amended, was approved.

Paragraph (6)

57. Mr. AGO proposed that the last sentence of para-
graph (6) should be deleted and the two remaining sen-
tences worded as follows:

"Sub-paragraph (c) of the introductory article is
drafted in the same terms as article 1 (a) of the Vienna
Convention on Consular Relations. Sub-paragraphs
id), ( /) , (g), (h), (i), 0 ) and (k) are based, with a few
changes in terminology, on the definitions in sub-para-
graphs (a), (b), (c), (d), (f), (g) and (h) of article 1 of the
Vienna Convention on Diplomatic Relations."
// was so agreed.
Paragraph (6), as amended, was approved.
The commentary to the introductory article, as amended,

was approved.

COMMENTARY TO ARTICLE 1 (Sending of special missions)
[2] (A/CN.4/L.124/Add. 10)3

Paragraph (1)

58. After an exchange of views, Mr. REUTER proposed
that in paragraph (1) of the French text the words "a
moins de s'y etre engagesprealablement" should be replaced
by the words " sauf s'il s'agit de Vexecution d'un engage-
ment prealable".

It was so agreed.
Paragraph (I), as amended, was approved.

Paragraph (2)

59. After a brief discussion, Mr. AGO proposed that
paragraph (2) should be redrafted to read:

" In practice, there are differences in the form given to
the consent required for the sending of a mission, accord-
ing to whether it is a permanent diplomatic mission or a
special mission. For a permanent diplomatic mission the
consent is formal, whereas for special missions it takes
extremely diverse forms, ranging from a formal treaty to
tacit consent."

// was so agreed.
Paragraph (2), as amended, was approved.
The commentary to article 1, as amended, was approved.

3 See footnote 2.
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COMMENTARY TO ARTICLE 41 (Organ of the receiving State
with which official business is conducted) [15] (A/CN.4/
L.124/Add. 9)

The commentary to article 41 was approved.

Part II. Facilities, privileges and immunities (resumed)

Part III. General provisions

COMMENTARY TO ARTICLE 40 (Obligation to respect the
laws and regulations of the receiving State) [48] (A/CN.4/
L.124/Add. 9)

COMMENTARY TO ARTICLE 42 (Professional activity) [49]
(A/CN.4/L.124/Add. 9)

COMMENTARY TO ARTICLE 43 (Right to leave the territory
of the receiving State) [46] (A/CN.4/L.124/Add. 9)

The commentaries to articles 40,42 and43 were approved.

COMMENTARY TO ARTICLE 44 (Consequences of the cessa-
tion of the functions of the special mission) [47] (A/CN.4/
L.124/Add. 9)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

60. The CHAIRMAN suggested that the words "merely
contemplates the possibility " in the first sentence of para-
graph (2) should be amended to read " necessarily contem-
plates only the case".

It was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)
Paragraph (3) was approved.
The commentary to article 44, as amended, was approved.

COMMENTARY TO ARTICLE 17 quater (Status of the Head of
State and persons of high rank) [21] (A/CN.4/L. 124/Add.7)

Paragraph (1)

61. Mr. KEARNEY suggested that the last phrase of
paragraph (1), after the words "privileges and immuni-
ties", should be amended to read "which he retains on
becoming a member of a special mission".

It was so agreed.

62. The CHAIRMAN suggested that the second and
third sentences of paragraph 1 should be combined to
read " After a careful study of the matter, the Commission
concluded that the rank of the head or members of a
special mission does not give the mission any special
status".

// was so agreed.
Paragraph (1), as amended, ivas approved.

Paragraphs (2) and (3)
Paragraphs (2) and (3) were approved.
The commentary to article 17 quater, as amended, was

approved.

COMMENTARY TO ARTICLE 40 bis (Non discrimination) [50]
(A/CN.4/L.124/Add. 7)

The commentary to article 40 bis was approved.
The commentaries to the draft articles on special mis-

sions, as a whole, as amended, were approved, subject to
drafting changes.

I. HISTORICAL BACKGROUND (A/CN.4/L.124/Add. 8)

Paragraphs 1 to 23

63. The CHAIRMAN said that the Commission need
not consider paragraphs 1 to 23 of chapter II as the
passage on the historical background of the subject of
special missions had been submitted to it at previous
sessions.

Paragraph 24

Paragraph 24 was approved.
Section I of chapter II was approved.

II. RECOMMENDATION OF THE COMMISSION

64. The CHAIRMAN said that the Commission would
have to make a recommendation to the General Assembly
on how the draft articles should be dealt with. The anal-
ogous recommendation concerning the draft articles
on the law of treaties4 stated that the Commission had
decided, in conformity with article 23, paragraph 1 (d) of
its Statute, to recommend that the General Assembly
should convene an international conference of pleni-
potentiaries to study the Commission's draft articles on
the law of treaties and to conclude a convention on the
subject. The Commission had gone on to express the hope
that the titles given to parts, sections and articles of its
draft, which it considered helpful for an understanding of
the structure of the draft and for promoting ease of
reference, would be retained in any convention which
might be concluded in the future on the basis of the draft
articles.5 The latter part of the recommendation should be
restated in the recommendation on special missions, and
all members would agree that the draft articles should
form a convention. The only doubtful point was whether
the convention should be adopted at a plenipotentiary
conference or whether the United Nations might adopt
some other procedure, such as consideration of the
draft in the Sixth Committee of the General Assembly
and subsequent adoption and signature in the usual
way.

65. He thought that three possibilities were open to the
Commission: first, to follow the example of the recom-
mendation on the law of treaties; second, to recommend
two variants, mentioning the possibility of a conference or
some other United Nations procedure; or third, to make
a general recommendation that the draft articles should be
converted into a convention, without stating any specific
method.

4 Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev. 1, part II, para. 36.

5 Ibid., para. 37.



272 Yearbook of the International Law Commission, 1967, Vol. I

66. Mr. AGO said that the Chairman had summed up
the situation very well. The Commission's aim was to see
that the draft articles were converted into a convention,
but it was for the General Assembly to decide how that
should be done.

67. Mr. TABIBI said he too thought it would be wise to
leave the matter to the General Assembly to decide. It
should be borne in mind, however, that the General
Assembly prepared its calender of conferences some years
in advance, and it would be advisable to say that the
possibility of a conference should be provided for in
the future.

68. Mr. CASTANEDA thought it would be advisable to
say that the draft articles should be discussed by eminent
and specialized jurists, so that Member States would be
forewarned to send representatives of the necessary
calibre to represent them in the Sixth Committee, if it
was decided that that body should deal with the conven-
tion.

69. Mr. USHAKOV suggested that the Commission
adopt the usual formula, which was to recommend that
the General Assembly should convene a plenipotentiary
conference, so that States might accept the convention
without discussion.

70. Mr. BARTOS urged that the Commission should
confine itself to expressing the wish that the draft articles
should become a convention and should leave it to the
General Assembly to find the appropriate method.

71. Mr. TABIBI said that, if the Commission considered
it a matter of urgency to supplement the Vienna Conven-
tions with a convention on special missions, it should
recommend that the General Assembly convene a pleni-
potentiary conference. Moreover, unless the Commission
stressed the importance it attached to the conclusion of a
convention, the subject might merely be given routine
consideration in the Sixth Committee, and the quality of
the work might be inferior to that of a plenipotentiary
conference.

72. Mr. YASSEEN thought that the Commission should
decide whether it wished to recommend the General
Assembly to convene a plenipotentiary conference or to
leave it to the Assembly to take that decision.

73. Mr. NAGENDRA SINGH said in his view the
recommendation should be as flexible as possible. A con-
ference would have been essential if the subject had been
an independent one, but since the draft articles were so
largely based on the Vienna Conventions, it seemed
appropriate to leave it to the General Assembly to decide
whether the question should be dealt with in the Sixth
Committee or by other means. Moreover, insistence on a
conference might delay the adoption of the convention,
because of the expense and time involved.

74. Mr. USTOR said that the wisest course would be to
recommend the convening of a conference, for experience
had shown that to entrust General Assembly Committees
with the drafting of legal texts was not a satisfactory
solution. The Commission should not hesitate to follow
the recommendation it had adopted on the law of treaties;

in any case its recommendations were not binding on the
General Assembly.

75. Mr. AGO thought that it would be better to follow
the usual practice of convening a plenipotentiary con-
ference. Nevertheless, it was for the General Assembly to
take the decision. What should be avoided was an
ambiguously worded recommendation which might give
the General Assembly or the Sixth Committee the impres-
sion that the International Law Commission did not
attach due importance to the draft articles and that they
could be adopted without being made into a formal
convention.

76. Mr. KEARNEY pointed out that the time factor
militated against holding a conference on special missions.
It was proposed to hold two conferences on the law of
treaties in 1968 and 1969, and there was a very strong move-
ment in the United Nations to cut down the number of
conferences as much as possible. He would not oppose a
recommendation to convene a conference, but he thought
that the difficulties involved should be borne in mind.

77. Mr. STAVROPOULOS (Legal Counsel) said he
agreed with Mr. Tabibi that representatives on the Sixth
Committee were not all eminent jurists; many of the dele-
gations to the Assembly did not include such persons.
Nevertheless, the Sixth Committee might welcome the
opportunity of being able to adopt an international
instrument, and the subject of special missions, which was
an auxiliary part of diplomatic law, seemed particularly
appropriate for the purpose. Moreover, if enough advance
publicity was given to the draft articles, Member States
were likely to send qualified representatives.

78. The CHAIRMAN suggested that the opening pas-
sage of the recommendation should read: "At the 941st
meeting on 14 July 1967, the Commission decided, in
conformity with article 23 of its Statute, to recommend to
the General Assembly that appropriate measures be taken
for the conclusion of a convention on special missions".

That proposal was adopted by 9 votes to none, with 5
abstentions.

79. Mr. USHAKOV said he had abstained because he still
thought that the Commission should have recommended
the General Assembly to convene a plenipotentiary con-
ference.

80. Mr. TABIBI said he had abstained from voting
because the recommendation failed to draw the General
Assembly's attention to the importance of sending quali-
fied representatives to the Sixth Committee for the adop-
tion of the convention.

81. Mr. BARTOS pointed out that in 1966 the Commis-
sion had recommended the General Assembly to convene
a plenipotentiary conference.

82. Mr. REUTER said that, generally speaking, the
Commission should not confine itself to preparing texts
for conventions and should adopt a more flexible attitude.
However, when it was obvious that the only course to
follow with regard to a particular topic was to adopt a
diplomatic convention, the Commission should not
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hesitate to say so. It was for those reasons that he had
abstained.

83. Mr. YASSEEN said that he had voted for the pro-
posed recommendation as it did not preclude the conven-
ing of a plenipotentiary conference. The Commission's
idea had been to leave it to the General Assembly to con-
sider ways and means in the light of practical considera-
tions.

84. The CHAIRMAN said he would make it clear, when
representing the Commission in the Sixth Committee, that
the Commission considered it very important for the con-
vention to be adopted as soon as possible. In view of the
very heavy calendar of conferences of the United Nations,
the adoption of the convention would be substantially
delayed if a conference had to be convened.

85. Mr. AGO explained that he had voted for the
recommendation in the hope that it would lead to the
convening of a plenipotentiary conference. The danger of
excessive delay was a real one, but so was the danger that
would be incurred if the draft convention was submitted
to a body whose members were not necessarily qualified to
approve a text of that kind.

CHAPTER I: ORGANIZATION OF THE SESSION (A/CN.4/L. 124)

86. Mr. JIMENEZ de ARfiCHAGA suggested that the
word " and " in the last sentence of paragraph 5 should be
replaced by "or".

It was so agreed.
Chapter I, as amended, was approved.

CHAPTER III: OTHER DECISIONS AND CONCLUSIONS
OF THE COMMISSION

(A/CN.4/L.124/Add. 11)

Paragraph 1

87. The CHAIRMAN suggested that the words " a group
of members consisting of" in the second sentence of para-
graph 1 should be deleted.

It was so agreed.
Paragraph I, as amended, was approved.

Paragraph 2
Paragraph 2 was approved.

Paragraph 3

88. The CHAIRMAN suggested that the reference to
"Judge Lachs" in the last sentence should read "Mr.
Lachs".

It was so agreed.
Paragraph 3, as amended, was approved.

Paragraphs 4 to 6
Paragraphs 4 to 6 were approved.

Paragraph 7

89. Mr. YASSEEN, referring to the second sentence,
observed that it was not the Commission's practice to
confirm a Special Rapporteur in his office. There was a

long-standing decision by the Commission that a special
rapporteur who was re-elected retained his position as
special rapporteur.

90. The CHAIRMAN suggested that the second sentence
should read "The Commission confirmed the instructions
given to Mr. Ago at the fifteenth session ...".

It was so agreed.
Paragraph 7, as amended, was approved.

Paragraphs 8 to 10
Paragraphs 8 to 10 were approved.

Paragraph 11

91. Mr. AGO suggested that the enumeration of uni-
lateral acts given in brackets in the first sentence should
be deleted.

// was so agreed.
Paragraph 11, as amended, was approved.

Paragraph 12
Paragraph 12 was approved.

Paragraph 13

92. In reply to a question by Mr. JIMENEZ de AR£-
CHAGA, the CHAIRMAN said that the words " the topic
of most-favoured-nation clauses in the law of treaties" in
the penultimate sentence had been used to make it clear
that that topic was being taken up in connexion with a
subject already referred to the Commission by the General
Assembly.

Paragraph 13 was approved.

Paragraph 14
Paragraph 14 was approved.

Paragraph 15

93. Mr. STAVROPOULOS (Legal Counsel) said that
the only ten-week period that could be assigned to the
Commission for its twentieth session was from 27 May to
2 August 1968, since the Conference on the Law of
Treaties was almost certain to take place from 26 March
to 24 May 1968. The Secretary-General had recently
received an invitation from the Government of Austria to
hold both Conferences on the Law of Treaties in Vienna.
All Member States had been notified of the invitation and
had been requested to send their comments.

Paragraph 15 was approved.

Paragraphs 16 to 21

94. Mr. BARTOS said that it was the practice to include
in the report the names of the members of the Commission
who attended sessions of other bodies.

95. Mr. JIMfiNEZ DE ARECHAGA thought it should
be explained that the Commission had sent members to
attend sessions of the Asian-African Legal Consulative
Committee and the European Committee on Legal Co-
operation because the agendas for those sessions included
subjects of interest to the Commission.
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96. The CHAIRMAN suggested that the two sections
referred to by Mr. Jimdnez de Arechaga should be ampli-
fied.

It was so agreed.
Paragraphs 16 to 21, as amended, were approved.

Paragraphs 22 and 23
Paragraphs 22 and 23 were approved.

Paragraph 24

97. Mr. BARTOS suggested that the two members of the
Secretariat referred to in the fourth sentence should be
mentioned by name, since they had acted in their personal
capacity during the Seminar.

// was so agreed.
Paragraph 24, as amended, was approved.

Paragraphs 25 and 26

Paragraphs 25 and 26 were approved.

Paragraph 27

98. The CHAIRMAN suggested that the square brackets
enclosing the last sentence should be removed.

// was so agreed.
Paragraph 27, as amended, was approved.

Chapter III of the draft report was adopted as amended.

The draft report of the Commission on the work of its
nineteenth session (AfCN.4lL.124 and Add. 1 to 11), as
approved, was adopted.

Closure of the Session

99. The CHAIRMAN said that the session had been a
disturbed one in some ways, for several members had been
unable to be present, including two officers of the Com-
mission. It had, moreover, been necessary to leave aside
the work of one Special Rapporteur. Nevertheless, the
session had been most interesting and had made a definite
and valuable contribution to the codification and pro-
gressive development of international law. Owing to the
efforts and enthusiasm of the Special Rapporteur on spe-
cial missions, the Commission had been able to complete
its draft articles, thereby adding a stone to the edifice of
diplomatic law. He wished| to reiterate his thanks to the
Special Rapporteur for his devotion to duty and the extra-
ordinary learning and practical knowledge he had brought
to bear on all the subjects under discussion. Despite the
tenacity with which he held to his views, Mr. BartoS had
shown great loyalty to the Commission and it was largely
due to his willingness to appreciate the need for a con-
sensus that the session had passed so smoothly and ended
so successfully.

100. He was sure that members who had not served on
the Drafting Committee would wish to express their
appreciation of that body's excellent work, and, parti-
cularly, of Mr. Ago's devotion and skill.

101. His thanks were also due to Mr. Ustor, who had
ably supported him as Second Vice-Chairman and who
was to be congratulated on his appointment as Special
Rapporteur on the topic of most-favoured-nations clauses.

102. He also expressed his deep appreciation of the work
of the Commission's Secretariat, which had been parti-
cularly smooth and effective during the nineteenth session.
His thanks were also due to all the other members of the
Secretariat who had assisted the Commission.

103. In conclusion, he thanked all the members of the
Commission for their unfailing courtesy, co-operation and
friendship, which had made his task so easy and had
enabled the Commission to produce work which would
stand comparison with instruments prepared at other
sessions and would again redound to its credit.

104. Mr. AGO said that the previous year the Commis-
sion had warmly congratulated Sir Humphrey Waldock
on his remarkable work as Special Rapporteur. During the
present session it had had occasion to appreciate the
wisdom, intelligence and authority with which he had
discharged the duties of Chairman. The Chairman's task
had been a particularly delicate one that year because the
Commission's membership had just been changed. But
thanks to the friendly atmosphere he had created, the old
and new members had worked closely together and had
even come to feel that they belonged to a single family.

105. Mr. JIMENEZ de ARECHAGA, speaking on
behalf of Mr. Castren and Mr. Castaneda as well as him-
self, expressed his great appreciation of the courtesy,
seriousness of purpose and devotion to duty with which
the Chairman had conducted the session. The Special
Rapporteur had made a very important contribution to
the Commission's traditions. As the foremost authority
on special missions, Mr. BartoS had nevertheless had the
patience to listen carefully to the views of much less
experienced colleagues and, even when he disagreed with
them, had reported their views loyally to the Drafting
Committee. The procedure of submitting summaries to
the Drafting Committee for the formulatron of final pro-
posals was an excellent one, which should be followed in
the future, although it placed a heavy burden on the
Secretariat. The articles adopted reflected a laudable
spirit of compromise, and, thanks to the work of the
Drafting Committee, were excellently worded.

106. Mr. TABIBI, speaking for himself and Mr. Nagen-
dra Singh, said that the Chairman had long set a splendid
example to all members of the Commission, who looked
up to him as a symbol of strength, wisdom and patience,
and above all of hard work and excellent use of time. He
agreed with Mr. Ago that the Commission had established
a unique atmosphere of unity and friendship, which was
unparalleled in other organs of the United Nations. That
atmosphere was largely due to such old members as the
Chairman and Mr. Barto§, whose experience and autho-
rity enabled members to co-operate in producing excellent
results. He associated himself with the thanks expressed
to the Secretariat.

107. Mr. YASSEEN commended the courtesy, great
moral qualities and learning displayed by the Chairman
in conducting the debates. He also expressed his admira-
tion for Mr. Bartos, who had undertaken the delicate task
of preparing a draft convention on special missions with
outstanding success. Lastly, he congratulated Mr. Ustor,
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the Second Vice-Chairman of the Commission, and Mr.
Ago, the Acting Chairman of the Drafting Committee,
whose work had contributed very greatly to the success
of the session. He associated himself with the Chairman's
commendation of the members of the Secretariat.

108. Mr. BARTOS congratulated Sir Humphrey Wal-
dock on the outstanding success with which he had
presided over the Commission's work, and thanked him for
agreeing to act once again as Special Rapporteur. He took
the opportunity of expressing his gratitude to all members
of the Secretariat. As Special Rapporteur he had been
able to appreciate the remarkable organization of the
Secretariat, thanks to which the work could be perfectly
co-ordinated.

109. Mr. TAMMES said that, as a new member of the
Commission, he had learned a great deal from the
Chairman's consummate mastery of the English language,
from the great devotion to duty of the Special Rapporteur
and from the care, patience and skill of the Acting
Chairman of the Drafting Committee. His first experience
of a session of the Commission had been unforgettable.

110. Mr. USHAKOV, said that, as a new member of the
Commission, he wished to thank the Chairman, the
Special Rapporteur and all the senior members for their
invaluable collaboration and their kindness to him.

111. Mr. IGNACIO-PINTO associated himself with the
congratulations and thanks expressed to the Chairman,
the General Rapporteur, the Acting Chairman of the
Drafting Committee, the members of the Commission and
all the members of the Secretariat.

112. Mr. KEARNEY expressed his thanks to the
Chairman, the Special Rapporteur and the Secretariat for
making his first period of service on the Commission such
an enjoyable and rewarding experience.

113. Mr. USTOR expressed his deep appreciation of the
Chairman's masterly conduct of the Commission's work
and his congratulations to the Special Rapporteur, whose
great wisdom had contributed so largely to the success of

the session. His first appearance as a member of the Com-
mission had been a great event for him, particularly as he
had been elected Second Vice-Chairman and appointed
Special Rapporteur for the topic of most-favoured-nation
clauses; he would do his best to prove worthy of the trust
that had been placed in him. In conclusion, he thanked
all the members of the Secretariat for their help during the
session.

114. Mr. STAVROPOULOS (Legal Counsel) expressed
his regret at having been prevented from attending the
Commission's earlier meetings by the crisis which had
compelled four members to be absent. Nevertheless, he
considered himself fortunate to have attended a meeting
at which the Commission had concluded its work on an
important subject.
115. The Commission's decisions on additional topics
fully corresponded to the wishes of the General Assembly,
which considered it desirable for a text to be submitted
to it every five years.
116. Over the years, he had come to the conclusion that
the Commission's work would be facilitated if the Secre-
tariat was entrusted with the task of preparing an initial
draft for the Special Rapporteur. It was well known that
not all Special Rapporteurs had the time to do the neces-
sary preparatory work, which would, of course, be
concerned with the collection of data, not with opinions.
That could not be made a rule, however, since the wishes
of individual Special Rapporteurs must be respected.
117. In conclusion, he expressed his appreciation of the
many compliments that had been addressed to the Secre-
tariat.

118. The CHAIRMAN thanked the members of the
Commission for their kind words and declared the nine-
teenth session of the International Law Commission
closed.

The meeting rose at 1.30 p.m.
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